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MontaJUb. 
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1869,  Jan.    Majority  verdiot 276 
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Speclallaw .-.-...-..  706 


Art  1,9  1. 

9  & 

4. 

8,911. 

915. 

8,9  6. 


22  Gen.  Assem.,  cha 
1891,  chap.  86, 9 17.  ~ 


Division  of  penalty 706 

Statutee. 

>.  64.    Eight  hour  day 906 

edical  practitioner  requir- 
ing license 70 
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Statutes. 
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1701.    Beffulatlnff  licensed  bouses 760 
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183,  112.    Bemoval  of   dIsabUities   of 

married  women 741 

208,    §   8u    Rules  of  practice 741 

218,    I   2.    AdmlSRlon  of  attorneys 740 

268,    8   2.   Counsel  in  state  case 782 
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Statuta. 

1787,  June  6  (Rev.  p.  696).   Adverse  possession.  860 
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1826,  Nov.  4.    AutborizlDfiT  conveyance  of  land  64B 
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" Asef 

solvent  corpora- 
tion     660 
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solvent corpora- 
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t,  p.  662,  8 10.    Manslaughter UO 
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Birdseyt^s  Statutes. 
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M  L.  R.  A. 
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liAWYEIlS'    EePORTS, 

AI^l^OTATED. 


CALIFOKNIA  SUPREME  COURT  (In  Banc). 


People  of  the  state  of  California,  BeapL, 

V, 

George  MUNROE,  Appt. 
a00Oal.06U 

1«  A  wrltiiifl^  may  be  the    rabject  of 

for^ry  tbouffh  not  suilicleDt  to  create  a  leval 


UabOlty  If  genuine  when  it  is  such  that  If  genuine 
it  might  iDjare  another. 
8.  An  asslipament  or  sale  of  the  nn- 
eajmed  salary  of  a  pablie  school  teacher 
with  order  therefor  although  void  oo  the  ground 
of  public  policy  is  not  so  plainly  worthlees  that  it 
cannot  be  the  subject  of  forgery. 

(December  30, 1898w) 


Note.— PV/rorerv  ofvwrthlem  tostnonanta. 
L  Thegeneralrvle. 
X  What  eonttituUs  legal  eifflcaey, 

a.  Ificat  beinieUigibU  and  certain, 

b.  MvMt  be  an  order  and  nota  mere  requeaU 
e.  Mun  not  be  mere  matter  of  opinion, 

d.  If  use  not  be  mere  reeommendaUon  to  court' 

ety. 

e.  Mugtpurporttohe  thead  €f  onoOker* 
t.  7tutrttin«nta  wAd  on  their  fact, 

A.  Efleaev  wMeh  it  apparent  only, 

a.  Must  be  euffleient  to  decHoe 

b.  Mustbeasubfeu  of  leoral  proeeedifi0t» 

e.  uipparent  capacity  or  out/kcrtty  to  mafta^ 
i  Real  eS^caxi^i  not  apparenU 
C  InttntmenU  requirkiQ  further  atapt  to  perfect 

them, 
7.  Naked  and  conditional  promiees, 
t  IngtrumetUs  nut  in  ttatutory  form* 
9.  PiohUiUed  imstrvanenle. 
v.  Ungtamped  inetrumente, 
XL  iaaCitimanta  ejcteuJUdinfietitiifniename, 

"L  The  oanaroZ  nila. 

tliegnieral  rule  both  at  common  law  and  under 
the  statutes  ia  varioualy  stated  as  follows: 

Ad  iDstrument  to  be  a  subject  of  forgery  must 
be  such  that  if  it  were  genuine  it  would  baye  some 
apparent  Ipgal  efficacy.  Abbott  ▼.  Rose,  82  Me. 
m.  Ifl  Am.  Bep.  «Sr;  Bixon  y.  State,  81  Ala.  81;  Shan. 
aoQ  ▼.  State,  100  Ind.  407;  Bag.  y.  Boult,  2  Oar.  & 

It  must  be  valid  for  the  pnrpoae  for  which  It  pur- 
Vortg  to  baye  been  designed.  Anderson  y.  State, 
A  Tex.  App.  A06;  Oostley  y.  State,  14  Tex.  App.  158. 

It  must  be  legally  capable  of  effecting  a  fraud. 
Diion  V.  State,  supra;  Terry  t.  Com.  87  Va.678. 

it  oiustbe  one  which  might  work  some  prejudice 
in  law  to  another  in  hla  rights  of  person  or  prop- 
erty. People  v.  TOmllnaon,  86  OaL  503:  People  y. 
Bibhy.n  Cal.  470;  State  y.  Duon,  28  Or.  582;  State 
V.  ADdenon.  80  La.  Ann.  657;  State  y.  Kimball,  50 
Me.  4(0;  Com.  v.  Cullen,  88  PbUa.  Leg.  Int  264; 
ftctev.  Ward,  7  Baxt.  78;  State  ▼.  Brlggs,  84  VL 
101:  King  ▼.  Ward,  2  Ld.  Baym.  1481. 

H  nost  be  one  which  from  its  nature  and  the 
aourae  of  buainess  might  deceive  or  mislead  to 
tile  prajudlce  of  anotiier.  State  v.  Cross,  lUl  N. 
9  nt;  State  ▼.  Cuvii]^tun.  94  N.  a  018,  56  Am. 
Rem  868. 


It  must  purport  to  create  a  pecuniary  obligation 
or  liability  upon  another,  or  operate  aa  evidence 
of  a  right  of  another.   Shannon  r.  State,  supra. 

It  muat  be  one  which  would  establish  or  defeat 
some  claim  or  impose  some  duty  or  create  aome 
liability.   People  t.  Tomlinaon,  mtpra. 

Forgery  at  the  common  law  is  the  false  making 
or  materially  altering  with  intent  to  defraud  of 
any  wrltiog  which  If  genuine  might  apparently  be 
of  legal  efficacy,  or  the  foundation  of  a  legal  lia^ 
bility.  Dixon  t.  State,  eupra;  State  y.  Jolinson, 
28  Iowa,  407,98  Am.  Deo.  168. 

See  also  note  i  Forgery  defined)  to  State  y.  Wheeler 
(Or.tlOL.B.A.779. 

Forgery  at  common  law  may  be  committed  of 
any  writing  which  if  genuine  would  operate  as  the 
foundation  of  another's  liability.  Ames*  Oaae,  % 
Me.  885. 

And  the  forgery  of  any  inatrument  by  which 
another  might  be  prejudiced  waa  punishable  aa 
auch  at  common  law.   State  y.  Oivens,  6  Ala.  747. 

The  statutes  with  reference  to  forgery  usually 
provide  either  generally  or  specifically  what  in- 
struments shall  be  the  subject  thereof,  but  leave 
the  question  aa  to  the  effect  of  their  worthlessneas  or 
invalidity  as  It  stood  at|common  law,  though  many 
of  them  have  proyided  that  the  Inatrument  muat 
be  one  which.  If  genuine  would  have  some  real  or 
apparent  legal  efficacy  or  which  would  affect  or 
prejudice  the  righta  of  another,  or  otherwiaeto 
the  same  effect,  thus  substantially  re-enacting  the 
rule  of  the  common  law.  There  are  Instanoea,  bow- 
ever.  In  which  the  language  of  the  statutes  has 
effected  a  change  of  the  oommon-law  rule,  which 
will  be  found  noted  in  their  proper  places  below. 

Thus  under  statutory  provisions  with  relation  to 
the  forgery  of  specified  instruments,  the  instru- 
ment alleged  to  be  forged  must  be  one  which  if 
genuine  would  be  effectivei  Brown  y.  People,  9^ 
III.  280,  :i9  Am.  Bep.  28. 

Sounder  the  Georgia  code  which  enumeratea 
certain  instruments  and  **any  other  writing,"  as 
the  subject  of  forgery,  any  writing  which  might 
be  used  aa  a  means  of  defrauding  another  is  in- 
eluded.    Berrisford  v.  State,  88  Ga.  58. 

In  Van  Home  v.  State,  5  Ark.  840,  the  word 
**purport**  in  a  statute  prohibiting  and  punishing 
the  issue  of  bills  purporting  to  be  tnoRc  of  any 
bank  or  corporation,  was  held  to  refer  to  what 
RDpeata  upon  the  face  of  the  inatruueutk 


8ee  also  28  L.  R.  A.  127. 


CAi^IFOKMIA  8UFKEMB  COUBT. 


I>Ea» 


APPEAL  by  defendont  from  a  Judgment  of 
tlie  Superior  Court  for  Los  AugeleR  County 
convictiDg  defendaut  of  llie  crime  of  forgery. 
Affirmed. 

The  facts  are  stated  in  the  opinioD. 

Mr,  William  £•  Cox,  for  appellant: 

The  fact  bein^  established  that  this  instru- 
ment shows  on  us  face  that  It  was  given  as  an 
assignment  of  the  unearned  salary  of  a  public 
school  teacher,  and  it  also  being  shown  that 
Hr.  Jackson  so  understood  the  instrument,  it  is 
against  the  public  interest  that  such  a  contract 
against  the  interests  of  the  public,  or  in  other 
words  against  public  policy,  should  be  made. 

ArbuckU  ▼.  Cowtan,  8  Bos.  &  P.  828;  Wayns 


Tiop,  V.  OAiB,  49  N.  J.  L.  144;  FiddY.  OhirUv^ 
79  Ky.  267;  Bnnm  v.  Dunn,  66  Cal.  72;  Bli» 
V.  Lawrence,  68  N.  Y.  443,  17  Am.  Rep.  273; 
Shannon  v.  Bruner,  86  Fed.  Rep.  148;  Bawer^ 
Nat  Bank  of  New  York  v.  WUion,  9  L.  R  A. 
706,  122  N.  Y.  478. 

The  terms  "  office"  and  "public  trust"  have- 
no  legal  or  technical  meaning,  distinct  from 
their  ordinary  signification.  A  n  office  is  a  pub- 
lic charge  or  employment,  and  the  term  seema- 
to  comprehend  every  charge  or  employment  in 
which  the  public  are  interested. 

Bs  Wood,  2  Cow.  80;  Pfople  v.  Brooklyn,  Tt 
N.  Y.  507,  88  Am.  Rep.  6C9;  PeapU  v.  Hayeg, 
7  How.  Pr.  260;  PeopU  v.  Noitrand,  46  N.  Y. 


2L  Whal  eofuMfutes  le^ol  ei^eoev. 

The  rule  may  be  stated  generally  that  an  Instru- 
ment is  one  of  leerai  efflcaoy  within  rules  relatlnff 
to  forgery  where  t^  any  possibility  it  may  operate 
to  the  Injury  of  another.  Bee  People  v.  Rathbun, 
21  Wend.  600;  Williams  t.  State,  VL  Ala.  88:  Com.  v. 
liioton,  2  Ya.  Gas.  470. 

Thus  a  writing  requestinff  another  to  let  the 
bearer  have  three  dollars  worth  of  goods  promising 
to  pay  Id  tobacco,  might  prejudice  another*8  right 
and  is  a  subject  of  forgery.  State  v.  Tingler,  88  W. 
Va.64fl. 

So  an  order  to  permit  the  bearer  to  taste  wine 
belonging  to  the  person  by  whom  it  purports  to 
have  been  made,  addressed  to  the  parties  having  it 
in  store,  is  an  order  for  the  delivery  of  goods  with- 
in a  statute  with  relation  to  the  forgery  thereof. 
Beg.  V.  llltdge,  1  Den.  C.  C.  404. 

So  also  a  direction  to  a  principal  to  pay  to  another 
a  certain  sum  for  corn,  signed  in  the  name  of  the 
principal  by  an  agent,  would,  if  genuine,  render 
the  principal  liable  to  the  third  person  for  the 
amount  thereof  and  is  therefore  a  subject  of  for- 
gery.   State  V.  Lee,  82  Kan.  860. 

In  State  v.  Kimball,  50  Me.  409.  the  rule  that  any 
writing  by  which  another  might  be  prejudiced  may 
be  a  subject  of  forgery  was  applied  to  a  depositiun 
taken  for  use  in  the  trial  of  a  divorce  case. 

In  People  v.  Rathbun,  21  Wend.  600,  an  indorse- 
ment upon  a  promissory  note  was  held  to  be  a  sub- 
ject of  forgery,  although  at  the  time  of  the  transfer 
of  the  note  a  commuuicatton  was  made,  which 
would  release  the  Indorsersif  the  indorsements  had 
been  genuine. 

A  date  is  not  indispensable  to  an  instrument 
ereating  a  pecuniary  obligation,  and  such  an  in- 
strument, (hough  not  dated,  isa  subject  of  forgery 
if  it  is  such  that  i  f  genume  it  would  create  a  pecuni- 
ary obligation.    Boles  v.  State,  IB  Tex.  App.  850. 

So  an  assignment  without  a  seal  is  a  subject  of 
forgery  when  the  name  without  the  seal  gives  au- 
thority to  sue  for  and  receive  the  money  or  thing 
assigned.    State  v.  Misner,  Add.  Rep.  44. 

And  a  deed  which  does  not  contain  the  usual  and 
formal  words  of  conveyance,  but  which  sets  out 
the  names  of  the  vendor  and  vendee  and  a  valuable 
oousideration,  and  contains  a  warranty  of  title, 
would,  if  genuine,  pass  the  title,  and  is  therefore  a 
subject  of  forgery.    AUgood  v.  State,  87  Ga.  868. 

A  school  warrant  signed  by  two  directors,  the 
statute  entrusting  the  manasrcment  of  school  affairs 
to  three  directors.  Is  a  subject  of  forgery  where  it 
is  provided  that  the  authority  conferred  upon  sev- 
eral persons  may  be  exercised  by  the  majority 
thereof.  Claiborne  ▼.  State,  61  Ark.  88;  Grain  v. 
State.  45  Ark.  4G0. 

And  a  teacher^s  certificate  of  qualification  ia  a 
subject  of  forgery  under  a  statute  with  relation  to 
the  forgery  of  any  certificate,  order,  or  allowance 
by  any  competent  court  or  officer,  or  any  license 
or  auihnriti'  authurused  by  statute.  State  v.  Grant, 
U  Mo.  88. 


A  receipt  for  money  paid  on  account  diaohargea 
a  pecuniary  demand  and  is  m  subject  of  forgery. 
Allen  V.  State,  70  Ala.  84. 

So  a  oommon  receipt  for  money  in  full  of  all  d^ 
mands  is  a  discharge  for  money  within  the  mean- 
ing of  a  statute  imposing  a  punishment  for  forging^ 
discharges  for  money  or  property,  or  acoountabl» 
reoeipts  therefor.    Com.  v.  Talbot,  2  Allen,  161. 

In  Com.  V.  Lawless,  lUl  Mass.  82,  however,  tt  war 
held  that  a  receipt  for  a  discharge  and  check  for  a. 
certain  amount  is  not  a  subject  of  forgery  within  a. 
statutory  provision  for  the  punishment  of  tba- 
forgery  of  accountable  receipts. 

A  receipt  for  a  certain  amount  upon  a  designated' 
demand  is  a  subject  of  forgery  though  the  amount 
receipted  for  is  le^s  than  the  demand.  It  is  not 
necessary  that  the  instrument  should  defeat  a. 
pecuniary  obligation.  It  Is  sufficient  if  it  tends  to- 
defeat  it.    Fonville  v.  State,  17  Tex.  App.  368. 

A  bail  bond  taken  by  a  sheriff  may  be  a  subject 
of  forgery  though  there  are  doubts  as  to  its  validity 
arisiug  from  recitals  therein,  if  the  invalidity  be- 
not  open  and  palpable.  Com. v.  Linton,  2  ya.Caa.  476^ 

And  a  bond  given  in  anticipation  of  a  tax,  au- 
thorized by  and  issued  under  a  statute  is  a  subject 
of  forgery  although  the  statute  might  under  certaio 
circumstances  operate  in  contravention  of  the- 
constitutlon  if  it  may  also  have  a  conRtitutionat 
operation.    Bowles  v.  State,  87  Ohio  St.  85. 

A  telegram  in  the  name  of  another  requesting  a. 
bank  to  honor  a  draft  upon  the  sender  imports  a 
pecuniary  obligation  and  will  sustain  aproscciitioa 
for  perjury  without  allegation  of  extrinsic  facts;. 
Morris  v.  State,  17  Tex.  App.  66a 

in  State  v.  Jefferson,  80  La.  Ann.  831,  it  was  hold) 
that  au  instrument  in  terms  as  follows:  **  Willy 
Johns,  has  picked  216  lbs.  of  cotton,  Henry  Weastly 
and  David  Jefferson  has  pioked  862  lbs.  of  ootton,**^ 
signed  '^  Henry  Woothen,**  appears  upon  its  faoeto^ 
be  an  acknowledgment  of  work  done  by  a  laborer 
and  might  be  deemed  to  be  equivalent  to  an  order 
which  on  presentation  would  entitle  the  party 
named,  or  the  bearer,  to  the  payment  for  sucl^ 
labor  and  is  therefore  a  subject  of  forgery. 

A  writing  in  the  following  terms:  **Eieceived  of* 
EL  EL  Thompson  a  promissory  note  against  &  A.. 
Thompson,  bearing  date  Feb.  12, 1860,  of  which  I 
am  to  have  $iOO  when  collected,  or  I  am  to  pay  $50- 
at  the  end  of  three  years  from  date,**  signed  **&  B. 
Skiff,"  Is  a  subject  of  forgery,  the  last  clause  «onstl* 
tuting  a  promise  on  the  part  of  Skiff,  regarding  the- 
instrument  as  a  genuine  one,  to  pay  $50  to  the  per- 
son to  whom  it  was  delivered.  State  y.  Thompson*. 
10  Iowa.  290. 

In  Com.  V.  Ladd,  15  Mass.  626,  it  was  held  in  case- 
of  a  bill  of  parcels  to  the  effect  that  J.  bought  of 
K  &  C.  a  bill  of  goods  chargod  to  G.  C  to  which 
was  falsely  and  'I'raudulently  added,  **by  order  oT 
B.  ft  C,"  that  Che  addition  amounts  in  law  to  ai» 
acknowledgment  that  the  goods  were  charged  t» 
another,  thus  acquitting  or  discharging  the  pur» 
chaser,  and  is  therefore  a  subject  of  forgery. 
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881;  /adbm  t.  Healy,  20  Johns.  495:  United 
Statn  T.  HaHwU.  73  U.  8.  «  Wall.  385, 18  L. 
ed.  880;  mis  ▼.  Kerlin,  105  lod.  221,  56  Am. 
Rep.  197;  Cnrier  y.  Sanderson,  5  BiDg.  91; 
Greenbood,  Piib.  Pol.  Rules  10,  297. 

A.  contract  which  is  against  public  policy  Is 
Toid. 

VaUtitine  ▼.  Btevfart,  16  Cal.  887;  JSioan  ▼. 
Ohrpenninff,  20  CaL  182:  Bangs  t.  Dunn, 
tvpra;  Beard  ▼.  Beard,  66  Cal.  866;  Firemen's 
CkarOabie  Asso.  ▼.  Berghaus,  18  La.  Add.  209; 
a  Lms,  J.dbO.R,  Co.  ▼.  Afa^^n-t,  104  UL 
Sd9;  OfiiiAiJ  ▼.  Barry,  24  Miss.  22. 

The  object  of  the  Helen  Heory  order  beiog 


unlawful,  the  coDtract  is  void  uDder  §§  1695^ 
1596.  of  the  Civil  Code. 

Black,  Diet.  p.  968;  Lawrence,  Diet.  pp. 
971,  972;  Gviiek  v.  Ward,  10  N.  J.  L.  102.  1» 
Am.  Dec.  889;  Logan  v,  Plummer,  70  N.  C. 
892;  Alger  v.  Thaeher,  19  Pick.  51, 81  Am.  Dec. 
119. 

Id  Eogland  it  has  been  held  that  a  convic- 
tion for  forging  a  bill  of  excbaDge  void  by  stat- 
ute was  wrong,  the  court  sayiug:  *'Forif  it 
had  been  a  genuine  instrument,  it  would  have 
been  absolutely  void;  and  nothing  could  have 
made  it  good. 

2 East,  P.  C.  964.    See  also2  East.  P.  0. 968, 


In  State  v.  Humphreys,  10  Humph.  412,  It  was 
hdd  that  the  f  ollowlaff  order.  ^*Mt.  Boetick,  charsre 
J.  8.  Hnmpbreys  aooount  to  Wyman  Sb  TannehllV* 
would  be«  if  genuine,  an  aoquittanoe  and  release  of 
the  debt  of  Humphreys,  the  implied  promise  being 
a  ntBdent  consideration  therefor,  and  is  therefore 
a  aibject  of  forgery. 

lo  State  V.  Wingard,  40  La.  Ann.  788,  it  was  held 
that  a  paper  of  the  following  tenor,  **Prime  Win- 
gard,  507  L  Cot.  T.  T.  P.,**  is  an  instrument  of  some 
apparent  legal  effloaoy.  upon  which  money  might 
beobtaioed.  and  is  therefore  a  subject  of  forgery. 

In  Dooley  v.  State,  21  Tex.  App.  649,  a  telegram 
in  the  Dame  of  another  as  follows:  '*Laura  is  dead. 
Send  175  for  bcr  remains  to  S.  B.  Wilooz,  210  East 
GommerceSt.,**  is  a  forgery,  it  being  an  instrument 
which  might  create  a  pecuniary  obligation,  if 
genutaie,  tf  the  money  was  sent  pursuant  to  its  de- 
mand. 

In  People  v.  Finob,  6  Johns.  288,  it  was  held  that 
iwriring"Due  J.  F.  $1,  on  settlement  this  day.** 
if  faliely  made,  is  a  forgery  of  a  note  for  the  pay- 
Dene  of  money. 

a.  Must  he  inUOigiJbUe  and  eerf ofia. 

A  writing  so  imperfect  and  obscure  that  It  is  nn- 
biteilifrible  without  reference  to  eztrlnsio  facts 
will  not  support  an  Indictment  for  forgery  unless 
these  facts  are  averred  and  by  the  averment  it  is 
made  apparent  tliat  it  has  the  capacity  of  effecting 
band.  Hobbs  v.  State,  75  Ala.  L 

In  People  v.  Farrington,  14  Johns.  848,  it  was  held 
tfaat  an  order  to  the  cashier  of  a  bank  to  pay  a  cer- 
tain sum  to  another  or  bearer  in  **N.  Meyers*  bills  or 
roon,**  is  too  uncertain  to  be  considered  an  order 
for  the  payment  of  money,  or  for  the  delivery  of 
foods  writbin  a  statute  with  reference  to  the  forging 
tliereof,  and  is  not  therefore  a  subject  of  forgery. 

An  order  for  the  payment  of  money,  signed, 
"Birer  Lowtrheiser**  when  the  person  whose 
oame  was  intended  to  be  signed  was  named  Etera 
I^otaenbeiser,  is  not  a  subject  of  forgery  inasmuch 
■  it  ooQld  not  be  construed  on  its  faoe  by  any 
Beans  to  bind  Loatjsenhelser.  Abbott  v.  State,  09 
Ind.7a 

Id  Dixon  v.  State.  81  Ala.  81,  it  was  held,that'a  wilt- 
ta  histmment  as  follows:  **Dear  sir:— I  have 
nothing  to  do  with  Yenie  Dizon*s  patch  ootton, 
tbey  are  welcome  to  it  and  do  what  they  please 
with  it. 

Signed  W.  W.  Roberts. 
"Tiary  Ann,  the  same  W.  W.  Roberts.** 

-*aio  taieomplete  In  form  as  not  to  be  a  subject  of 
imagery  in  the  absence  of  evidence  to  indicate  that 
Boberts  was  in  any  way  connected  to.  mterest 
▼ith  the  patch  cotton. 

A  note  without  a  signatnre  Is  incomplete  and  not 
iubjeot  of  forgery.  Rex  v.  Pateman,  Russ.  Sb  R. 
Cla45S. 

Ketther  Is  an  instrument  in  the  form  of  a  bill  of 
exchange  without  the  name  of  the  drawer  written 
tlKteoD.  Beg.  V.  Harper,  4A  L.  T.  N.  8. 615,  L.  & 
HLR.A. 


7Q.  R  I>iv.78.60L.J.lLa90,28Week.Rep.748» 
140ox.C.a674. 

And  a  check,  bill,  or  order  payable  to  the  order 

of or  to or  order,  is  neither  payable  to 

bearer  nor  to  order  of  any  named  person,  and 
is  so  incomplete  upon  its  faoe  as  to  be  incapable  of 
Bostaininff  an  indictment  for  forgery,  tbex  v. 
Randall,  Russ.  ft  R.  C  a  196;  Rex  v.  Richards,  Id.. 
196;  Williams  v.  State,  61  Ga.  686. 

A  draft  made  payable  to  bearer  in  which  no- 
payee  is  mentioned,  however,  is  an  order  for 
money  within  a  statute  with  reference  to  the- 
forgery  thereof.    People  v.  Brighiam,  2  Mich.  660. 

And  an  order  for  the  payment  of  money  may  be 
a  forgery  although  neither  the  payee  nor  the 
drawee  be  named  In  the  instruments  State  v.  Bau^ 
mon,  as  Iowa,  68. 

And  an  instrument  purportlnip  to  beapromls- 
sory  note  which  is  perfect  m  all  respects  except 
that  the  name  of  the  payee  Is  omitted,  is  a  subject 
of  forgery.    Harding  v.  State,  64  Ind.  860. 

An  order  to  let  ^*  the  boy  have  $8.00  worth  of 
what  he  wants,*'  made  falsely  and  with  mtent'to 
defraud,  is  a  forgery  and  its  brevity  and  uncer. 
tainty  will  not  prevent  a  conviction.  Burke  v. 
State.  06  Ga.  167. 

In  wmiams  v.  State.  24  Tex.  App.  848,  it  was  held 
that  the  following  instrument,  "  Mr  alien  bounds* 
please  let  aran  Williams  have  one  pare  shose,  one 
pare  pants  and  charge  the  same  by  this,  p.  e> 
Stutts,**  is  not  so  uncertain  that  it  cannot  be  made 
the  subject  of  a  forgery  by  proper  averments  in 
the  indictment. 

In  Rembert  v.  State,  68  Ala.  467, 28  Am.  Rep.  680, 
it  was  held  that  a  writing  as  follows:  '*  Due  8.86 
Askew  Bros,**  with  an  allegation  that  the  meaning 
thereof  was  that  $8.26  was  due  to  the  defendant 
from  Askew  Bros,  who  were  partners,  will  uphold 
an  indictment  for  the  forgery  thereof. 

In  Rollins  v.  State,  22  Tex.  App.  648, 68  Am.  Rep. 
660,  it  was  held  that  the  following  writing,  "Apolas» 
Halsal,  Please  let  Mr.  O.  B.  Rowlands,  have  4S00d. 
m  goods  and  oblige.  Charve  to  me  Joel  ESler.**— 
was  mtended  for  an  order  on  Apolas  ft  Halsal,  for 
$4  m  goods,  and  that  with  extrinsic  proof  as  to 
whose  signature  it  was,  it  may  be  a  subject  of 
forgery. 

In  Nelson  v.  State,  88  Ala.  44,  it  was  neld  that  a 
writing  as  follows:  **  Due  8.60  c.  J.  R.,**  is  a  sub- 
ject of  forgery,  if  aooompanled  by  proof  that  it 
meant  that  the  sum  of  $8JS0  was  due  the  bearer 
of  said  instrument  from  a  certain  mercantile 
Urm  at  their  store,  and  that  the  same  was  made 
by  the  olerk  of  such  firm  who  had  authority  to  do 
so  in  the  regular  course  of  business. 

In  Hobbs  v.  State,  76  Ala.  1,  a  writing:  '* Please 
send  me  word  bow  long  you  will  give  Stevens  to 
pay  for  the  bed,  and  if  you  will  allow  him  time 
enough  to  pay  for  it  iet  him  have  a  cheap  bureau, 
as  cheap  as  possible  and  I  will  see  that  you  will  get 
80,  and  oblige,  much  a  week.  Just  write  it  off  the 
whole  tbing  and  send  it  to  me,"  was  held  to  be  an 
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and  note/*  Walla  Caaef  Com,  v.  Ray,  8  Gray, 
448;  3  Greeol.  Ev.  108;  Barnum  v.  State,  15 
Ohio.  722,  45  Am.  Dec.  eOl;  Abbott  y,  lUm,  62 
Me.  194,  16  Am.  Rep.  427;  Clarke  y.  State,  8 
Ohio  St.  634;  StaU  v.  Brigge,  84  Vt.  504:  People 
V.  Ferrie,  66  Cat.  445;  Cox  v.  State,  66  Miss.  14; 
Waterman  v.  People,  67  111.  93;  Oar  mire  v. 
State,  104  Ind.  444;  SlaU  y.  ir^se{0r,  19  Minn. 
98:  2  Bishop,  Crim.  L.  §  608. 

The  presumplioD  is  that  every  man  knows 
the  law  and  is  able  to  appreciate  the  legal  effect 
of  the  iostnimeDt.  Therefore  it  cannot  in  legal 
contemplation  defraud  any  one. 

People  v.  Stearns,  21  Wend.  414;  Hammond, 
Dig.  of  the  Law  of  Forgery,  chap.  1,  g  2,  p. 


102;  StateY,  Smith,  8  Terg.  160;  John  Y.StaU, 
23  Wis.  604;  Hendereon  v.  StiU,  14  Tex.  503; 
People  ▼.  Tomlinson,  85  Cal.  508;  People  y. 
Shall,  9  Cow.  784;  Fadner  v.  People,  2  N.  Y. 
Crim.  Rep.  568. 

Meettrs.  Edgerion  A  Adams  also  for  ap- 
pellant. 

Meeers.  W.  H.  H.  Hart,  Atty-Oen,^  and 
Charles  H.  Jackson,  for  respondent: 

The  instrument  is  bad  in  part,  and  good  in 
part. 

When  a  contract  has  several  distinct  objects 
of  which  one  at  least  is  lawful,  and  one  at  least 
is  unlawful,  in  whole  or  in  part,  the  contract  is 
void  as  to  the  latter,  and  valid  as  to  the  resu 


instrument  of  apparent  leffal  efficacy  and  not  bo 
obscure  as  to  be  unintellisrlble  without  reference  to 
extrlDsic  facts  and  therefore  a  subject  of  forgery. 

Id  Hendricks  ▼.  State,  88  Tex.  App.,  K6,  it  was 
bcld  that  a  written  oommunioatloa  as  follows : 
**Mr.  Gladstone,  please  let  Bare  Have  the  sume  of 
$5  in  Grosses,  and  charKe  tbe  same  to  Dr.  F.  T. 
Ck)ok,**  is  an  order  for  merchandise  or  goods  or 
property  of  some  kind,  and  may  be  a  subject  of 
forgery,  no  averment  of  extrinsic  facts  being 
necessary  to  show  that  such  was  its  character. 

A  bank  note  in  which  a  blank  is  left  in  the  body 
of  tbe  note  where  the  number  of  dollars  should  ap- 
pear, the  denomination  appearin«r  elsewhere  in  the 
bilL  is  a  note  of  that  denomination  and  may  be  a 
subject  of  forgery.   State  v.  Dourden,  U  N.  O.  445. 

So  though  the  word  ** pounds**  Is  omitted  in  the 
body  of  tbe  note,  where  the  amount  of  the  note 
with  the  sign  '*L**  is  placed  in  the  margin.  Rex  v.  BU- 
lott,  2  Bust,  P.  0. 051,  ILeaoh,  a  a  175. 

b.  Jfust  be  an  ordefr  and  not  a  mere  requesL 

A  mere  request  made  without  ri^ht,  which  may 
or  may  not  be  complied  with  at  the  option  of  tbe 
person  to  whom  it  is  addressed,  is  not  a  subject  for 
forgery. 

Thus  m  Shannon  v.  State,  109  Ind.  407,  it  was  held 
that  a  writing  as  follows :  **  M.  T.  Hemphill,  please 
let  Ohurlps  Shaaoon  have  one  dress  pattern  and 
oblige,  Theodore  Points,**  is  not  an  order  but  a  mere 
request,  and  without  the  averment  of  extrinsic 
facts  it  is  not  a  subject  of  forgery  ,it  being  uncertain 
in  that  it  is  not  apparent  whether  it  was  intended 
to  mean  sufficient  material  out  of  which  to  make  a 
dress,  or  a  pattern  whereby  to  cut  out  a  dress  in 
accordance  with  fashion. 

Shannon  v.  Stiite,  supra,  however,  was  distin- 
guished in  Stewart  v.  State,  113  Ind.  605,  in  which 
the  order  upon  which  the  charge  of  forgery  was 
predicated  was  similar  in  its  phraseology,  tbe 
court  saying  that  in  the  former  case  the  decision 
was  rendered  solely  because  tbe  order  was  so  un- 
certam  thnt  the  averment  of  extrinsic  facts  showing 
Its  fraudulent  tendency  was  necessary  to  the  suffl- 
clency  of  the  indictment,  and  not  upon  the  ground 
til  It  the  order  was  an  Instrument  upon  which  a 
charge  of  forirery  could  not  be  predicated. 

So  a  request  for  tbe  loan  of  a  sum  of  money 
promifiing  to  repay  it  on  a  designated  day  is  not  a 
warrant  or  order  for  the  payment  of  money  within 
tbe  Maryland  statute  with  relation  to  the  forgery 
thereof,  though  it  is  a  subject  of  forgery  at  com- 
mon law.    Uulted  States  v.  Green,  9  Cranch,  G.  0. 

So  aHo,  Id  State  v.  Gook,  62  lod.  574,  It  was  held 
that  an  order  addressed  to  ^*Trublood  &  Allen, 
Salem,  Tnd..  pleam  let  Jim  Cook  have  $2.00  worth 
on  my  ciedlt.  Fred  G.  Trow.  Salem,**— is  not  an 
instrument  for  the  payment  of  money  or  the  de- 
livery of  goods  within  tbe  Indiana  statute,  but  a 
mere  request  that  the  drawee  should  sell  to  the 
bearer  something  to  the  v»^«ie  of  $&00,  and  charge 
24  L.  K    A 


the  same  to  the  drawer,  and  is  not  a  subject  of 
forgery  without  an  averment  as  to  the  business  in 
which  Tru blood  ft  Allen  were  engaged,  and  a 
statement  as  to  their  manner  of  doing  business 
and  their  business  relations  with  the  drawer  of  the 
order. 

In  People  v.  Thompson,  8  Johns.  Gas.  842,  it  was 
held  that  a  letter  introducing  another,  requestlog 
the  person  to  whom  it  is  addressed  to  aooept  bis 
draft  on  the  person  by  whom  it  purports  to  have 
been  written,  stating  that  his  compliance  would 
much  oblige,  1b  a  mere  request  as  a  favor  and  is  not 
a  subject  of  forgery. 

In  Horton  v.  State.  68  Ala.  488.  it  waa  held  that  a 
direction  to  let  another  have  $5  in  goods  with  a 
promise  to  settle  on  the  following  week  would 
create  a  pecuniary  demand  If  genuine,  but  is  not 
an  order  for  the  delivery  of  goods,  but  a  mere  au- 
thority to  sell  that  amount  of  goods  upon  the 
credit  of  tbe  person  making  the  directloo,  tlia 
false  making  of  which  is  not  forgery. 

Horton  v.  State,  supra,  distinguishes  People  v. 
Shaw,  5  Johns.  '^88,  and  Gom.  v.  Fisher,  17  Mass.  46. 
in  which  similar  mstruments  were  regarded  as 
orders  for  delivery  of  goods  upon  the  ground  that 
the  statute  of  those  states  specially  designated 
such  Instruments  as  subjects  of  forgery. 

An  order  for  the  delivery  of  goods,  may  be  a  for- 
gery, however,  though  it  is  in  the  form  of  a  re- 
quest and  does  not  show  that  the  drawer  bad  a 
right  to  make  It,  or  that  the  person  to  whom  it  was 
addressed  was  bound  to  obey  it.  State  v.  Holley,  1 
Brev.  86. 

The  style  alone  cannot  determine  the  legal  char- 
acter of  tbe  instrument;  the  language  employed 
may  be  such  that  the  legal  character  of  the  instru- 
ment would  depend  upon  the  relations  subsistinir 
between  the  parties  and  tbe  circumstances  of  the 
case.    Evans  v.  State.  8  Gblo  St  IM,  70  Am.  Dec.  98^ 

Thus  in  Jones  v.  State,  60  Ala.  161,  it  was  held  that 
an  order  for  money  purporting  to  have  been  made 
by  a  son  to  his  father  was  a  forgery,  the  court  say- 
ing that  though  if  genuine  it  would  be  gratuitous 
and  a  mere  matter  of  alfection  and  favor,  it  is  as 
criminal,  morally  and  legally,  to  cheat  and  defraud 
the  rather  by  practicing  on  his  affection  for  a  child 
as  by  tbe  pretense  that  he  was  being  discharged 
from  a  legal  liability  or  acquiring  a  legal  rlffht. 
The  capacity  of  a  false  and  fraudulent  writing  to 
work  injury  is  the  material  question;  if  tbe  writing 
has  that  capacity  the  olfense  of  forgery  ia  com- 
mitted. 

And  a  similar  ruling  was  made  In  Bvaos  t.  State, 
supra. 

So  a  note  to  a  son  purporting  to  have  been  writ- 
ten by  bis  mother  telling  blm  to  ask  bis  employers 
for  money  and  give  it  to  a  third  person,  who  was 
the  real  writer  of  the  note  with  intent  to  obtain  the 
money,  is  a  forgery,  it  being  made  to  appOHr  that 
the  son  was  a  minor  working  for  wages.  People  v 
Krummer,  4  Park.  Grim.  Uep.  217. 

So  also  a  writing  as  foUows,  "^Please  let  the 
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CiTil  Code,  8  1599;  Granger  ▼.  Original  Em- 
jrire  MiU  di  Min,  Co,  59  Cal.  682;  Jackson  y. 
S^avi,  39  Cal.  273;  More  v.  Bonnet,  40  CaL 
251;  P^fs  Caee,  11  Coke.  26  h;  Bank  of  Av9- 
iralaeia  v.  Breillat,  6  Moore,  P.  C.  C.152;  Penn- 
m^atnia  Co.  ▼.  Wentz,  87  Ohio  St.  888;  State 
y.  Ferrytintrg  Board  of  Education^  86  Ohio  St. 
519:  Oelpcke  ▼.  Dubuque,  68  U.  8.  1  Wall.  221, 
17  L.  ed.  519:  Erie  A  Co.  v.  Union  Locomo- 
Hte  A  Exp.  Go.  85  N.  J.  L.  240 ;  Frefbury  t. 
Pilfer,  18  Mo.  50;  LeamU  ▼.  Palmer,  8  N.  Y. 
19.  51  Am.  Dec.  388;  Western  U.  Teleg.  Co,  ▼. 
Burlington  d  8.  W,  R.  Co.  8  McCrary,  180. 

Inasrouch  as  half  of  the  iDstrument  is  valid, 
that  half  is.  legitimately  the  subject  of  forgery. 


GaFoatte»  J.,  delivered  the  opini«iD  of  the 
court: 

This  case  "was  decided  in  department,  but,  a 
rehearing  having  been  ordered,  it  is  now  be- 
fore the  court  in  banc.  Tlie  appcllHnt  was 
convicted  of  the  crime  of  forgery,  and  prose- 
cutes this  appeal  from  the  judgment  and  order 
denying  his  motion  for  a  new  trial.  It  is  in- 
sisted that  the  facts  charged  in  the  informa- 
tion do  not  constitute  the  offense  of  forgery; 
and  that  is  the  only  matter  relied  upon  for  a 
reversal  of  the  judgment  which  demands  our 
attention.  We  will  not  enter  into  a  detailed 
analysis  of  the  various  parts  of  the  writing 
which  Ib   the  subject  of  the   forgery  hei« 


bearnr  haye  the  amount  oX  three  pounds  and 
oblige,**  le  an  order  for  the  payment  of  money  and 
not  a  mere  request,  and  is  therefore  a  subject  of 
forgery.    Be«r.  v.  Tuke,  17  U.  C.  Q.  B.  296. 

So  a  writinfir  as  follows,  '^Please  let  the  bearer 
have  one  poJr  of  boots**  is  an  order  for  the  delivery 
of  gooda  wIfhiQ  the  Maryland  statute  with  refer- 
ence to  the  forgery  thereof.  United  States  v. 
Book,  2  Cranoh,  C.  0.  SM. 

And  tiie  same  rulinsr  was  made  with  reference  to 
arequc^  to  let  '*the  boy**  have  a  suit  of  clothes  and 
i  cap,  in  Stewart  v.  State,  113  Ind.  60S. 

And  witb  reference  to  a  request  to  **let  the 
bearer  have  ten  dollars  and  such  articles  as  be  may 
choose,**  In  United  States  v.  Brown,  8  Cranch,  a  C. 
989. 

A  request  as  follows:  *nease  let  ICr.  Borswick 
have  his  clothes  and  I  will  bold  his  pay  till  next 
Tuesday  and  wiU  see  that  paid  for,**— is  an  order 
for  the  delivery  of  goods  and  chattels  within  a 
fuitute  witb  reference  to  the  forgery  thereof. 
Chideater  v.  State.  26  Ohio  St.  4S8. 

And  an  order  as  follows,  ^Mr.  AUen,  please  let  A. 
Garmire  have  team  to  go  to  Mongo  and  charge 
same  to  me,  T.  Hudson,**  is  not  merely  a  request 
for  the  delivery  of  property,  but  is  a  writing  prom- 
\eing  to  pay  for  property  purportlnir  to  create  a 
pecuniary  obligation  against  the  person  whose  sig- 
nature Is  forged,  and  is  therefore  a  subject  of  for- 
gery.   Garmire  v.  State,  104  Ind.  444. 

In  People  v.  Shaw,  5  Johns.  280,  an  order  to  let  the 
bearer  trade  to  a  certain  amount  and  ^mucb  oblige, 
rours.  etc.,**  was  held  to  be  an  order  for  the  deliv- 
ery of  fTOoda  within  a  statute  concerning  the  for- 
gery thereof. 

And  the  same  rule  was  held  in  State  v.  Cooper,  S 
Day,  250. 

It  is  not  necessary  that  an  order  or  request  for 
tbe  delivery  of  goods  should  on  its  face  be  directed 
to  a  particular  person  to  make  it  the  subject  of  a 
forgery,  under  a  statute  against  forging  any  in- 
Krument  in  writing,  it  being  or  purporting  to  be 
tbe  act  of  another.    Noakes  v.  People,  26  N.  Y.  880. 

See  also  State  v.  Jefferson,  80  La.  Ann.  881,  for  a 
limilar  holding  under  the  Louisiana  statute. 

c.  Must  not  be  mere  nuMer  of  opififotk 

The  mere  expression  of  a  matter  of  opinion  is  not 
a  subject  upon  which  a  forgery  can  be  predicated. 

Thns  a  certificate  tbat  another  is  a  man  of  re^ 
ipoosibiUty  able  to  satisfy  a  demand  for  a  specified 
amount  if  he  agrees  to,  would  if  genuine  subject 
no  one  to  liability,  and  is  not  a  subject  of  forgery. 
Ames*  €3Bse.  t  Me.  866. 

8o  an  afflrmation  that  the  makers  of  a  note  are 
liMe  to  pay  it  ia  a  mere  expression  of  opinion  and 
not  an  obligatory  writing  which  is  the  subject  of  a 
forgery.    State  v.  Givens,  6  Ala.  747. 

A  communication  from  one  person  to  another, 
however,  tbat  the  latter  might  let  a  third  person 
trade,  stating  that  he  has  a  good  crop,  is  a  recom- 
mendation that  the  third  person  is  entitled  to  be 


credited  In  the  way  of  trade,  upon  which  the  re- 
ceiver might  hold  the  maker  thereof  if  the  state> 
ment  was  untrue,  and  is  therefore  a  subject  of  f ov* 
gery.    Johnson  v.  State,  62  Ga.  280. 

d.  Iffut  w!^  be  mars  fvcommendatCoii  to  eouftesin, 

A  letter  of  introduction  stating  that  the  bearer 
wDi  perform  whatever  he  engages  to  do,  and  that 
he  will  probably  want  a  stated  sum  of  money  to 
which  he  will  undoubtedly  be  aooommodated,  ia 
not  a  writing  whereof  forgery  can  be  permitted* 
Foulkes  V.  Com.  2  Bob.  (Va.)  888. 

So  one  who  fraudulently  substitutes  his  name  for 
that  of  another  in  a  diploma  of  the  college  of 
sturgeons  to  induce  a  belief  that  he  was  a  member  of 
tbe  college  but  with  no  intent  to  commit  any  par- 
ticular fraud  or  specific  wrong,  is  not  guilty  of  for- 
gery. Beg.  V.  Hodgson,  7  Oox,  a  C.  12S,  Dears.  A 
a  C.  C.  a  26  L.  J.  M.  C.  78, 2  Jur.  N.  S.  458. 

Likewise  a  paper  purporting  to  be  a  certificate 
from  one  branch  of  a  friendly  society  to  another 
showing  that  tbe  holder  has  paid  all  dues  for  a  dea- 
ignated  period,  and  authorising  any  court  of  the 
order  to  accept  him  as  a  clearance  member,  is  a  cer- 
tificate and  not  a  receipt  for  money  within  a  stat- 
ute with  reference  to  the  forgery  of  receipts.  Beg. 
V.  French.  L.  B.  1 C.  C.  217. 80  L.  J.  IL  C.  66, 21L.  X. 
N.  8. 726, 18  Week.  Bep.  864. 

A  letter  of  Introduction  purporting  to  be  signed 
by  a  railway  superintendent  Introducing  the 
bearer  and  promising  to  reciprocate  any  favora, 
would,  if  genuine,  affect  no  legal  rights,  and  is  not 
a  subject  of  forgery.  Waternuin  v.  People,  67  IlL 
81. 

A  letter  of  recommendation  of  character  falsely 
written  in  the  name  of  another  with  intent  to  ob- 
tain a  situation  as  police  constable,  however,  is  a 
forgery.  Beg.  v.  Moah,  7  Cox.  C.  C.  608.  Dears,  h  B. 
C.  G.  650.  27  L.  J.  M.  C.  206,  4  Jur.  19.  S.  404. 

And  the  false  writing  in  the  name  of  another  ot 
certificates  of  service,  sobriety,  and  good  conduct 
at  sea  for  a  given  period,  required  to  enable 
persons  to  be  examined  for  certificates,  of  qualifi- 
cation to  act  as  masters,  is  forgery.  Bev.  v.  Toa- 
hack,  4Cox,  C. a 88,  Temp,  ft M. 207, 1  Den. a a48S^ 
IB  Jur.  lOlL 

e.  MvM,  xmrport  to  be  tAs  oet  ciT  aiwXhffr. 

The  offense  of  forgery  consists  in  falsely  making 
an  instrument  purporting  to  be  made  by  another. 
One  who  makes  an  instrument  signed  with  his  own 
name,  but  purporting  to  bind  another,  does  not 
make  an  instrument  purporting  to  be  the  act  of 
another.  People  v.  Mann,  76  N.  Y.  484,  81  Am.  Bep. 
482:  State  v.  Young,  46  N.  H.  286,  88  Am.  Deo.  812. 

Thus  where  one  executes  an  instrument  purport- 
ing on  its  face  to  be  executed  by  him  as  agent  for 
a  principal  named  therein,  whether  a  corporation 
or  an  individual,  when  he  has  in  fact  no  authority 
from  such  principal,  he  is  not  guilty  of  forgery. 
Mann  v.  People,  U  Hun,  166;  Bs  Bailbronn«  lFark» 
GriuL  Bep.  420. 


See  also  25  L.  R.  A.  591. 
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charged,  but  will  view  it  from  the  standpoint 
of  appellant's  claims,  and,  for  the  purposes  of 
this  investigation,  will  concede  the  writing  to 
be  an  assignment  or  sale  of  the  unearned  salary 
of  a  public  school  teacher  for  the  next  ensuing 
month,  together  with  an  order  upon  the  city 
auditor  of  Los  Angeles  for  the  warrant  repre- 
senting such  salary.  That  being  the  fact,  tt 
is  further  claimed  that  Helen  Henry,  the  pur- 
ported author  of  the  writine,  being  a  public 
school  teacher,  is  a  public  on^cer,  and  that  the 
sale  or  assignment  of  an  unearned  salary  by  a 
public  officer  is  void,  being  against  public 
policy,  and,  the  writing  being  void,  it  cannot 
be  the  basis  of  a  charge  of  forgery.    The  in- 


formation charged  that  this  writing  was  forged 
and  passed  by  the  defendant  with  intent  to 
defraud  one  J.  W.  Jacksoni  the  evidence  dis- 
closing that  the  writinjor  was  assigned  to  Jack- 
son for  valuable  consideration,  and  that  sub- 
sequently the  warrant  was  delivered  to  him  by 
the  auditor,  and  the  money  paid  thereon  by 
tbe  treasurer.  Section  470  of  the  Penal  Ck>de 
provides  that  "every  person  who,  with  intent 
to  defraud  another,  falsely  makes,  alters, 
forges,  or  counterfeits  any  charter  [then  fol- 
lows a  list  by  name  of  almost  every  conceiva- 
ble kind  and  character  of  writing],  ia  gai\ty 
of  forgery."  Upon  a  strict  construction,  it 
might  in  good  reason  be  held  that  the  fore- 


An  instrument  purporttnir  to  be  the  oontraot  or 
obllgatioQ  of  a  county  exeouted  by  a  county  officer 
In  his  own  name,  as  the  official  represeDtatlve  of 
the  county,  is  not  a  forgery.  People  v.  Mann, 
•ttpm. 

And  the  same  rule  applies  to  an  instrument  eze- 
euted  by  an  officer,  purportlnff  to  be  an  obligation 
of  a  city.    Conner^s  Case,  8  City  Hail  Eec.  60. 

Checim  drawn  by  an  agent  without  authority, 
who  filffos  in  bis  own  name  **by  procuration,**  etc., 
ahow  on  their  face  all  they  purport  to  be  and  are 
not  8u bjects  of  f orgery.    Be  Tully,  80  Fed.  Bep.  818. 

And  a  false  assertion  in  an  indorsement,  that  the 
Indorser  has  a  procuration,  without  any  other  cir- 
cumstance of  falsehood  or  misrepresentation,  does 
not  make  such  indorsement  a  fonrery.  Beir.  v. 
White,  2  Cox,  C.  C.  210, 1  Den.  C.  C.  808, 2  Car.  &  K. 
404,  citing  Maddock^s  Case;  8  Bussell  on  Crimes,  8th 
Am.  ed.  499. 

A  paper  made  by  a  member  of  a  firm  without  au- 
thority, though  it  be  with  intent  to  defraud  the 
firm.  Is  not  a  forgery.  Gom.  v.  Brown,  80  Phila. 
Leg.  Int.  800. 

Thus,  a  note  made  in  the  name  of  a  fictitious 
firm  of  which  the  maker  purports  to  be  a  member, 
or  in  the  oame  of  the  maker  thereof  with  anoUier 
as  parlDcrs  when  they  are  not  so  in  fact,  is  not  for- 
gery, forgery  consisting,  not  in  the  bare  writing  of 
the  Instrument  In  another's  name  without  author- 
ity, but  In  giving  it  a  false  appearance  of  having 
been  executed  by  him.  Com.  v.  Baldwin,  11  Qray, 
197, 71  Am.  Dec.  703. 

Writing  a  letter  in  the  name  of  another  repre- 
eentlng  that  the  real  and  the  ostensible  writer  are 
partners,  is  not  forgery  as  it  imports  neither  a 
tmnsfer  or  extinguishment  of  any  right  nor  an  ob- 
ligation for  money  or  other  tbing  for  value.  Jack- 
son V.  Weisiger,  2  B.  Hon.  211. 

False  charges  in  one's  own  book  of  accounts  are  not 
forgeries.  A  forgery  must  generally  be  an  instru- 
ment under  which  others  have  acquired  some  rights 
or  have  in  some  way  become  liable.  State  v.  Young, 
40  N.  H.  868, 88  Am.  Dec  812. 

(8L  InstrumenitB  void  on  VMrfoM, 

A  writing  void  on  Its  face  because  of  the  want  of 
legal  requisites  to  its  validity,  is  not  the  subject  of 
an  indictment  for  forgery,  in  consequence  of  its 
Incapacity  to  effect  fraud.  Hobbs  v.  State,  76  Ala. 
1;  State  v.  Pierce,  8  Iowa,  881;  Boode  v.  State,  6  Neb. 
174,  86  Am.  Bep.  475;  People  y.  Shall,  9  Cow.  778; 
Anderson  v.  State,  20 Tex.  App.  505;  Coetley  v.  State, 
14  Tex.  App.  160:  Baymond  v.  People,  8  Colo.  App. 
829:  Terry  v.  Com.  87  Ya.  672;  Bex  v.  Burke,  Buss. 
A  B.  C.  a  486. 

The  forging  of  an  instrument  which  upon  the 
face  of  tbe  indictment  would  appear  to  be  void 
even  if  genuine,  is  not  an  indictable  offense. 
State  V.  Van  Hart,  17  N.  J.  L.  827. 

Where  the  instrument  which  is  charged  to  be 
forged  is  of  no  apparent  legal  effect,  and  there  are 
«4  L.  R.  A. 


no  averments  in  the  mdlotment  of  facta  ahowing 
the  capacity  of  the  instrument  for  fraud,  it  la  in- 
sufficient to  sustain  the  prosecution.  People  v. 
Shall,  supra;  State  v.  Wheeler,  19  Minn.  98. 

A  paper  purporting  to  be  a  copy  of  a  decree  of 
divorce  with  what  purports  to  be  an  impreaslon  of 
the  seal  of  the  clerk  of  the  court  upon  it,  there 
being  no  certilloate  of  comparison  with  the  original 
decree,  will  not  support  an  indictment  for  uttering 
a  false  and  fraudulent  impression  of  the  seal  of  the 
supreme  court  even  thouirh  the  court  had  been 
deceived  thereby,  and  had  directed  the  f  orser^a  ac- 
quittal upon  an  indictment  for  Ugamy.  Ikdner  ▼. 
People,  88  Hun,  840. 

Nor  will  a  copy  of  a  decree  of  dlvoroe  which  does 
not  purport  on  its  face  to  be  an  authenticated  copy 
of  a  record  be  a  forgery,  under  a  statute  malclng  it 
forgery  to  falsely  make,  alter,  forge,  or  counter- 
feit any  record  or  other  authenticated  matter  of  a 
public  nature.  Brown  v.  People,  86  lU.  28B,  90  Am. 
Bep.  85w 

Thus  a  ooimty  warrant  which  Is  void  upon  ita 
f aoe  will  not  support  an  mdictment  for  the  forgery 
thereof.   People  v.  Heed,  1  Tdaho,  631. 

Nor  la  an  order  purporting  to  be  drawn  bgr  tbe 
auditor  of  public  accounts  of  a  state  upon  the 
treasurer  thereof  without  a  seal,  when  by  the  law 
of  the  state  in  which  It  Is  made  an  unsealed  order 
is  void.   Cunningham  v.  People,  4  Hun,  466. 

So,  in  a  state  in  which  a  married  woman^s  deed  is 
void  without  acknowledgment,  an  indictment  for 
the  forgery  thereof  cannot  be  sustained.  Boode  v. 
State,  6  Neb.  174, 85  Am.  Bep.  476. 

And  a  certificate  of  acknowledgment  of  a  deed 
which  does  not  set  forth  that  the  grantor  acknowl- 
edged the  execution  thereof,  would  not  pass  title 
and  Ito  Invalidity  would  be  apparent  upon  ito  face, 
and  the  crime  of  forgery  oould  not  be  predicated 
thereon.   People  v.  Harrison,  8  Barb.  860. 

Under  a  statute  making  it  forgery  to  falsely 
make,  alter*  forge,  or  counterfeit  any  reoord  or 
other  authenticated  matter  of  a  public  nature,  if 
the  Instrument  set  ont  In  the  Indictment  does  not 
purport  on  Its  face  to  be  an  authenticated  copy  of 
a  reoord  it  is  not  a  subject  of  forgery  withio  such 
statute.    Brown  v.  People,  supra. 

A  wrltinsr  addressed  to  the  proper  officer,  "Please 
give  R  B.  Rhine  his  license  to  marry  my  girL  She  Is 
18,**— purporting  to  have  been  signed  by  the  girPs 
father,  does  not  purport  to  be  and  is  not  a  certifi- 
cate within  the  meaning  of  a  statute  providing 
that  It  either  party  Is  a  mtoor  the  consent  of  the 
parent  or  guardian  must  be  filed  In  the  derk^s  of. 
flee,  after  being  acknowledged  by  such  parent  or 
guardian,  and  proved  to  be  genuine,  and  such  a 
writing  when  falsely  made  is  not  a  forgery.  State 
V.  Bhlne,  84  Iowa,  109. 

In  Beed  v.  State,  88  Ind.  886,  it  was  held  that  an 
indictment  for  the  forgery  of  a  certificate  purport- 
ing to  be  signed  by  the  proper  officer  certifsring 
that  a  certain  person  Is  entitled  to  a  bounty,  is  not 
good,  where  the  payment  of  such  a  bounty  would 
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^ing  definition  of  forgery  curtails  the  ele- 
meots  Deoessiary  to  be  present  in  order  to  con- 
«titute  the  offense,  as  contrsdistinguisbed  from 
forgery  recognized  by  various  writers  upon 
criminal  law.  Under  our  statute  we  hold  bur- 
glary to  be  an  entry  into  a  building  with  in- 
tent to  commit  larceny;  and,  npou  (he  same 
lines,  it  might  be  held  that  forging  a  writing 
with  intent  to  defraud  another  is  forgery:  and. 
Indeed,  it  is  apparent  that  the  character  of  the 
writing  is  quite  insignificant,  when  placed  in 
the  balances  opposite  the  other  element, — the 
intent  to  defraud.  But  we  will  take  broader 
ground,  and  concede  the  essential  ingredients 
of  the  crime  of  forgeir  to  be  (1)  a  false  making 
of  some  instrument;  (2)  a  fraudulent  intent;  (8) 


if  genuine,  the  writing  might  fnjnre  another. 
The  third  element  stated  is  expressly  recog- 
nized by  this  court  to  be  the  true  test  as  to  the 
nature  of  the  writing.  People  t.  Frank,  28 
Cal  514;  People  v.  Tomlineon,  85  Cal.  606; 
Er  parte  Finley,  66  Cal.  268. 

There  is  some  general  language  in  the  Totn- 
Hnton  Oaee,  taken  very  probably  from  PeopU 
▼.  /Sfftall,  9  Cow.  784,  to  the  effect  that  the  writ- 
ins*  if  genuine,  must  be  sufficient  to  form  the 
iMsis  of  a  legal  liability;  but  such  is  not  the 
true  test,  in  our  opinion.  The  requirements  of 
the  statute  demand  no  such  construction,  and 
its  adoption  would  result  in  t^e  escape  from 
justice  of  many  criminals.  ' 

Appellant's  counsel  has  cited  many  cases  to 


te  Ul^fral  and  no  extrinsic  facts  are  alleged  showing 
-the  trandulent  tendenoy  of  the  oertifioate. 

A  release  of  all  claims  from  a  creditor  to  a  debtor 
-made  after  the  debtor  has  transferred  all  lijs  effects 
to  an  asBlfcnee  In  bankruptcy,  is  not  a  subject  of 
lorsery.    Bamnm   t.  State,  15  Ohio,  717,  45  Am. 

Dec  am. 

And  an  altered  instramect  between  a  debtor  and 
•creditor,  made  several  months  after  a  transfer  by 
the  debtor  to  a  trustee,  under  the  bankrupt  law, 
•could  predudice  no  one's  rights,  and  is  not  there- 
fore a  subject  of  forgery.   Ibid. 

After  an  order  for  the  delivery  of  goods  has 
been  satisfied  and  returned  to  the  drawer  an  altera* 
-tloo  of  the  date  thereof  by  the  drawer  is  not  for- 
gery. People  V.  Fitch.  1  Wend.  196, 19  Am.  Dec.  447. 

Having  In  one's  possession  a  forged  coupon  at- 
tached to  the  bonds  of  a  railroad  company,  which 
bond  is  unsigned.  Is  not  within  the  statute  relating 
to  fonrery,the  coupons  being  invalid  because  of  the 
imperfect  cbara^r  of  the  bonds,  to  which  they 
are  attached.    People  v.  Martin,  86  Hun,  4flSeL 

A  writing  addressed  to  another  as  follows:  ^*Mar- 
tin  Baysln^er  says,  let  Willy  Anderson  have  $10 
worth  of  goods  and  he  will  stand  for  it,**  is  invalid 
for  any  purpose  and  not  a  subject  of  forgery. 
Anderson  v.  8tate,  20  Tex.  App.  505. 

In  State  v.  Corley.  4  fiazt.  410,  it  was  held  that  an 
eotry  made  on  an  execution  docket  satisfying  the 
same  as  to  the  claim  of  a  witness  made  without  au- 
thority. Is  not  a  forgery  as  there  could  be  no  satis- 
taction  of  the  judgment  by  the  entry  without  the 
consent  of  the  person  to  whom  they  were  doe. 

4.  Effleaey  wMch  is  appairent  orUy, 

Tt  is  not  necessary  that  an  Instrument  shall  have 
actual  legal  efficacy  in  order  to  be  a  subject  of  f  or- 
•gery:  It  is  sufficient  that  if  genuine  It  might  ap- 
parently have  such  efficacy,  or  serve  as  the  foun- 
dation of  a  legal  liabUity.  State  v.  Johnson,  86 
Iowa,  407.  96  Am.  Dec.  158;  Budicel  ▼.  State,  111 
Ind.50&. 

It  is  only  where  the  instrument  appears  as  mat- 
ter of  law  to  be  void  that  the  accused  can  escape. 
Badioel  v.  State,  supra, 

A  false  instrument  which  is  good  upon  its  face 
Is  a  subject  of  forgery,  though  inquiry  into  ex- 
trinsic facts  would  show  it  to  be  invalid.  State  v. 
Hilton,  95  Kan.  838;  State  v.  Pierce,  8  Iowa,  281. 

Thua  a  check  on  a  bank  may  be  a  forgery 
though  the  supposed  drawer  never  kept  funds  in 
that  twnk.    Rex  v.  Crowther,  5  Car.  &  P.  816. 

Afl  to  checks  drawn  upon  banks  in  which  there 
are  no  funds  to  meet  them,  see  also  infra,  under 
head  of  Ajtparent  capaeity  or  authority  to  make. 

So,  a  k»ank  note  may  be  the  subject  of  forgery, 
though  it  purports  to  have  been  signed  by  one  who 
-aerer  had  been  the  president  of  the  bank,  and 
-couotersigned  by  one  who  had  never  been  the 
«»faier.  United  States  v.  Turner,  82  U.  S.  7  Pet 
132,8L.ed.68aL 


So  also  a  bank  note  dated  at  a  time  when  the 
hank  remained  in  existence,  is  a  subject  of  for- 
gery, although  at  the  time  of  passing  the  note  the 
charter  had  expired.  Buckland  v.  Oom.  8  Leigh, 
782:  White  v.  Oom.  4  Binn.  418. 

Likewise  a  bank  note  may  be  a  forgery,  though 
the  bank  has  never  issued  a  note  of  tiiat  amount 
and  description.  State  v.  Oarr,  5  N.  H.  367;  State 
V.  ntzsimmons,  80  Mo.  286, 

In  order  to  constitute  forgery,  the  name  forged 
need  not  be  that  of  a  person  then  existing. 
Riley's  Case,  5  City  HaU  Rec.  87. 

And  the  making  of  a  false  check  in  the  name  of 
another  constitutes  the  crime  of  forgery  even 
though  the  person  whose  name  was  signed  to  it 
was  dead  at  the  time  it  was  signed.  Brewer  v. 
State.  82*  Tex.  Crim.  Rep.  74;  BiUings  ▼.  State, 
107  Ind.  54, 67  Am.  I>ec.  77. 

And  a  deed  which  is  valid  upon  its  face  is  a  sub- 
ject of  forgery  althoogh  the  person  by  whom  it 
purports  to  have  t)een  executed  is  dead.  Henderw 
son  V.  State,  14  Tex.  608. 

So  a  bill  may  be  a  subject  of  forgery  though  the 
person  purporting  to  have  made  it  still  lives.  Bex 
V.  Coogan,  2  Bast,  P.  C.  M8, 1  Leach,a  C.  448, 449;  Bez 
V.Sterling, 2 East,  P.  a 950. 1  Leach,  a  C.99. 

A  will  which  is  valid  upon  its  face,  purporting  to 
give  and  bequeath  an  estate  to  a  stranger,  is  a 
subject  of  forgery  whether  or  not  the  testator  had 
any  eatate  and  whether  or  not  his  wife  occupied 
such  a  relation  toward  him  as  that  the  bequest  of 
property  to  a  third  person  would  result  in  her  in- 
jury.   People  V.  Todd,  77  Cal.  464. 

A  marriage  certificate  may  be  the  subject  of  a 
forgery,  though  no  such  marriage  as  that  certified 
to  ever  took  place.  State  v.  Boasso,  88  La.  Ann. 
202. 

And  a  certified  copy  of  a  decree  of  divorce  is  a 
subject  of  forgery,  though  it  does  not  appear  that 
the  parties  thereto  were  ever  married,  and  its  fit- 
ness for  fraudulent  use  appears  upon  its  face, 
rendering  the  averment  of  extrinsic  facts  unneo- 
essary.    Ex  parte  Flnley,  66  OaL  262. 

If  the  apparent  validity  of  a  conveyance  of  land 
alleged  to  be  forged  is  such  that  the  person  alleged 
to  be  defrauded  may  be  disturbed  in  his  posses 
sion,  it  is  a  subject  of  forgery,  though  he  could  not 
be  evicted.  Bex  v.  Crooke,  2  East,  P,  a  821,  i 
Leach,  C.  a  706, 2  Strange,  901. 

And  a  mortgage  purporting  to  have  been  signed 
by  the  owner  is  a  subject  of  forgery,  though  there 
is  a  homestead  declaration  on  the  property  covered 
thereby,  and  whether  or  not  as  a  matter  of  law  the 
mortgage  Is  good  without  execution  by  both  hus- 
band and  wife.    People  v.  Baker,  100  Cal.  188. 

An  order  for  the  payment  of  a  seaman's  prise 
money  for  pervices  may  be  the  subject  of  a  for- 
gery, though  the  statute  provides  that  no  such 
order  made  by  a  seaman  discharged  from  service 
within  seven  miles  from  the  port  where  bis  wages 
are  payable  shall  be  valid,  where  the  order  pur- 
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tbe  effect  tlint  a  contract  against  public  policy 
is  illegal  and  Toid,  and  has  do  standing  in 
courts.  He  has  also  cited  cases  to  the  effect 
that  a  void  contract  cannot  be  the  subject  of 
forgery.  But  he  has  cited  no  case  to  the  effect 
that  a  contract  against  public  policy  is  not  the 
subject  of  forgery,  and,  after  diligent  exam- 
ination of  authorities,  we  have  failed  to  find  a 
case  to  that  point,  and  this  court  is  not  williag 
to  be  the  first  judicial  body  to  declare  such  a 
doctrine.  It  would  serve  no  useful  purpose  to 
review  in  detail  the  cases  cited  by  counsel 
holding  that  void  contracts  are  not  the  subject 
of  forgery.  Many  of  them  are  cases  of  nudum 
pactum,  and  others  follow  the  very  extreme 


doctrine  laid  down  in  People  ▼.  ShaB,  tupra, 
where  the  learned  judge  said:  "1  agree  that  a. 
man  ignorant  of  the  technical  requirementi- 
of  a  special  agreement  might  be  imposed  upon 
by  the  paper  m  question.  This  remark  prob- 
aoly  embraces  a  majority  of  the  community 
in  which  we  live,  and  most  likely  tbe  very 
parties  named  in  tbe  false  instrument  In 
this  view,  no  doubt,  tbe  deed  of  which  the 
defendant  stands  convicted  involves  all  the 
moral  iruilt  of  forgery.  He  believed  that  he 
had  succeeded  in  fabricating  what  purported 
to  be  a  valid  promissory  note.  But  legal  for- 
gery cannot  be  made  out  by  imputing  a  po^- 
ble,  or  even  actual,  ignorance  of  the  law  to  the 


ports  upon  its  face  to  have  been  made  beyond  the 
Umlted  disunoe.  Bex  v.  Maoklntoeh,  2  Bast.  P.  a 
•42, 966,  2  Leaoh,  a  0.  888. 

And  a  power  of  attorney  to  receive  a  seaman's 
wages,  purporting  to  have  been  made  In  the  name 
of  bis  child,  may  be  a  subject  of  f  orirery  thoufrb  it 
appears  that  tbe  seaman  died  childless.  Lewis's 
Case,  VosL  U8, 2  Bast,  P.  a  06T. 

An  undertaker's  affidavit  and  a  dergyman's  cer- 
tlfloate  of  death  issued  for  the  purpose  of  obtain- 
ing insurance  upon  the  life  of  the  deceased* 
drawn  up  in  the  form  required  by  statute,  the  in- 
validity of  which  can  only  be  ascertained  by  refer- 
ence to  other  instruments,  are  subjects  of  forgery, 
though  they  are  actually  attached  to  the  instru- 
ments showing  their  falsity  and  invalidity.  State 
V.  Hilton,  85  Kan.  888. 

A  debtor  who  makes  a  pretended  discharge  from 
bis  creditor  whereby  he  obtains  his  discharge  from 
Jail,  where  he  was  confined,  is  guilty  of  forgery 
although  the  attachment  under  which  he  was  held 
was  not  for  the  payment  of  money  and  the  dis- 
oharge  was  therefore  a  mere  nullity  and  no  war- 
rant to  the  sheriff  for  the  release.  Bex  v.  Eaw- 
eett.  2  East,  P.  C  882. 

Where  the  instrument  upon  wtiich  tbe  alleged 
forgery  is  predicated  is  valid  upon  its  face,  it  is 
not  necessary  to  aJlege  the  existence  of  facts,  the 
existence  of  which  is  assumed  in  the  instrument. 
People  V.  BIbby,  91  Cal.  470. 

Thus  it  is  not  necessary  to  allege  in  an  indict- 
ment for  the  forgery  of  a  deer)  that  the  instrument 
would  have  conveyed  tbe  land  if  genuine,  it  is  suf- 
ficient to  charge  that  it  purported  to  convey  the 
alleged  gran  tor's  right,  title,  and  interests  State 
V.  Fisher,  66  Mo.  487. 

And  in  Horton  v.  State,  82  Tex.  79,  it  was  held  to 
be  unnecessary  to  state  facts  In  an  indictment 
showing  the  manner  in  which  a  fidse  instrument 
would,  if  true,  create,  increase,  or  discharge  a 
pecuniary  liability,  these  being  deductions  of  law. 

So,  an  indictment  for  forging  a  paper  purport- 
ing to  have  been  made  by  an  agent  in  the  name  of 
his  principal,  need  not  allege  tbe  authority  of  tbe 
agent  even  though  if  the  agent  had  no  authority 
to  draw  the  paper,  the  principal  might  not  be  in- 
jured by  it.  Cross  v.  People,  47  IlL  162,  96  Am. 
Dea  474. 

And  the  legal  existence  of  a  bank,  the  notes  of 
which  are  claimed  to  have  been  forged,  need  not 
be  alleged  in  the  indictment  for  the  forgery,  or 
proved  on  the  trial  thereof.  Hobbs  v.  State,  9  Mo. 
845:  People  v.  Ah  Sam,  41  CaL  646;  Com.  v.  Carey, 
2  Pick.  47;  State  v.  Hayden,  16  N.  H.  865;  State  v. 
Van  Hart,  17  N.  J.  L.  827;  People  v.  Peabody,  25 
Wend.  472;  Sasser  v.  State,  18  Ohio,  468. 

It  is  enough  if  the  forged  instrument  purports 
to  have  been  issued  by  a  corporation  or  company 
duly  authorized  for  that  purpose.  People  v.  Pea- 
body,  supra. 

In  People  r.  Steams,  21  Wend.  409,  It  was  held 
94  L.R.  A. 


that  an  indictment  for  forging  an  order  purport* 
Ing  to  have  been  drawn  by  the  cashier  of  one  bank^ 
upon  the  cashier  of  another  directing  him  to  de- 
liver the  plates  of  the  first  bank  to  certain  persona- 
and  receive  them  again  on  deposit,  need  not  show 
that  the  bank,  to  the  cashier  of  which  the  order 
purported  to  have  been  dtareoted,  has  any  legal  ex- 
istence. 

So,  an  indictment  charging  the  forgery  of  an  in- 
dorsement on  the  back  of  a  draft  purporting  to 
have  been  drawn  by  one  iMink  upon  another,  la 
good  without  proof  of  the  existenoe  of  either 
bank.    State  v.  Pierce,  8  Iowa,  281. 

In  Com.  V.  Smith,  6  Serg.  &  R.  688,  it  was  held 
that  It  is  not  necessary  to  prove  the  existence  of  a 
bank  whose  biUs  have  been  alleged  to  have  been 
forged,  unless  the  mdlotment  alleges  its  incorpo- 
ration. 

Where  the  ofTense  is  alleged  to  defraud  the  bank 
by  which  the  notes  purported  to  have  been  issued, 
however,  it  must  be  shown  to  be  ^  real  body  capa» 
ble  of  being  defrauded.  People  v.  Peabody,  supm; 
Be  Bow  V.  People,  Denio,  9;  Com.  v.  Smith,  tuprt^ 

The  words  of  the  statute  of  Virginia  and  West 
Vhrginia,  **to  the  prejudice  of  another's  right,*** 
need  not  be  inserted  In  the  mdlctment;  they  are 
descriptive  of  the  subject  of  the  forgery,  and  not 
of  the  crime.  If  the  instrument  itself  be  such  that 
it  may  prejudice  another*s  right  it  is  enough. 
Stote  V.  Tingler,  82  W.  Va.  646;  PoweU  v.  Com.  11. 
Gratt.828. 

a.  MuBthesuifficUnttodeoHo^ 

It  is  not  necessary  that  an  instrument  should  be- 
perfect  m  order  to  l>e  a  forgery:  it  is  sufficient 
if  it  bears  such  a  resemblance  to  the  document  it- 
is  intended  to  represent  as  is  calculated  to  deceive. 
State  V.  Perguson,  85  La.  Ann.  1042. 

And  an  indictment  for  forgery  must  show  that 
the  instrument  alleged  to  have  t)een  forged  is  one- 
having  some  legal  effect,  but  it  need  not  be  shown 
to  be  a  perfect  instrument.  GamUrev.  Indiana^ 
104  Ind.  444. 

The  false  maUng  of  any  instrument  whereby 
another  may  be  injured  is  forgery,  even  though  it 
be  of  such  a  character  that  it  would  not  be  effectual 
if  genuine,  providing  its  defects  are  not  so  open- 
and  palpable  that  one  could  be  deceived  without, 
being  grossly  negligent.  Cool  v.  Linton,  2Va. 
Cas.478. 

It  is  not  neoessary  that  a  forged  instrument 
should  be  an  exact  resemblance  of  one  that  is  gen- 
uine. It  is  sufficient  if  it  be  fit  prima  fade  to  pass- 
for  true.    State  v.  Dourden,  18  N.  a  448. 

Or  sufficient  to  deceive  men  of  ordinary  busioess 
capacity.  Peete  v.  State,  2  Lea,  68;  Hess  v.  State,  ft- 
Ohio,  6, 22  Am.  Dec.  767. 

In  order  to  constitute  forgery  it  is  not  necessary 
that  there  should  be  so  perfect  a  resemblance  to- 
the  handwritmg  of  the  party  whose  name  ia 
forged  as  would  impose  on  persons  having  par- 
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person  intended  to  be  defrauded.  However 
dark  mav  be  the  naoral  hue  of  a  transaction, 
courts  of  jastice  can  only  act  upon  legal  crime, 
—upon  criminal  breaches  of  per^ct  legal 
obli;!ation."  It  is  sufficient  to  say  that  this 
language  carries  the  principle  to  limits  which 
we  cannot  follow.  The  more  liberal  doctrine, 
and  the  doctrine  which,  in  the  interest  of  good 
government,  should  be  sustained,  is  declared  in 
P&tpU  Y.  Krummer,  4  Park.  Crim.  Rep.  219, 
where  the  court  says:  "We  are  never  called  upon 
to  determine  whether,  in  legal  construction,  the 
false  instrument  or  writing  is  an  instrument  of 
a  particular  name  or  character.  It  is  a  matter 
of  perfect  indifference  whether  it  possesses  or 


not  the  legal  requisites  of  a  Mil  of  exchange, 
or  an  order  for  the  payment  of  money  or  the 
delivery  of  property.  The  question  is  whether, 
upon  its  face,  it  will  have  the  effect  to  defraud 
those  who  may  act  upon  it  as  genuincor  the  per- 
son in  whose  name  it  is  forged.  It  is  not  essen- 
tial that  the  person  in  whose  name  it  purports 
to  be  made  should  have  the  legal  capacity  to 
make  it,  nor  that  the  person  to  whom  it  is  di- 
rected should  be  bound  to  act  upon  it,  if  gen- 
uine, or  have  a  remedy  overX  There  is  na 
question  that  a  writing  which  is  a  nvdum 
pactum  is  not  the  subject  of  forgery;  but  % 
contract  which  a  court  will  not  enforce,  or 
even  recognize,  because  it  is  against  the  policy 


tlcalar  knowledge  thereof.  Gom.  v.  Stephenson, 
11  Cosh.  81, 89  Am.  DeclM. 

A  note  or  order  upon  a  iMink  whioh  Is  not  obll- 
gatory  upon  the  bank  on  which  It  is  drawn,  may 
be  a  aubjeot  of  forgery,  if  tt  is  calcu  lated  to  impose 
npoD  and  deoelve  persons  of  oommoo  observation. 
United  Sutes  v.  Hitohell,  1  Baldw.  a  C.  860;  Hess 
T.  State,  siqwo. 

A  certiflcate  upon  a  deed  of  trust  falsely  made 
In  the  name  of  the  recorder  is  a  forfferr  though 
tfae  year  when  the  deed  was  deposited  for  record 
ii  not  stated  In  it.   State  v.  Tompkins,  71  Mo.  613. 

A  false  and  fraudulent  lease  of  lands  known  as 
*Jawiok**  in  which  tfaev  are  described  as  '*Jawick 
Park**  when  made  in  the  name  of  another  Is  a  for- 
gery.  Bexv.  Grooke,8Stranflre,0QL 

But  in  Rodioel  ▼.  State,  Ul  Ind.  605,  it  was  held 
that  an  instrument  signed,  **BiU  Stevens,**  when 
the  name  of  a  person  whose  name  was  alleged  to 
bare  been  fonred  was  **'Willlam  L.  Stephens**  is  not 
•uch  as  would  deceive  any  one  and  is  not  therefore 
aaabjeot  of  forgery. 

An  order  for  the  delivery  of  goods  wflll  sustain 
a  prosecution  f  or  f  orerery  agralnst  the  person  pre- 
aentinir  it.  althouprh  a  dlfTorent  person  Is  named  as 
payee,  and  there  Is  no  indorsement  or  order  to  de- 
liver to  anotkier.    State  v.  Morgan,  86  La.  Ann.  8B8. 

U  MuA  be  a  mitjeet  of  teooZ  prooeedfnosL 

An  instrument  to  be  a  subject  of  forgery  need 
not  be  one  upon  which,  if  flrenuine,  an  action  ml^ht 
be  maintained.  It  Is  suiflcient  if  ft  Is  one  which 
eooldbe  used  as  proof  either  against  the  person 
vboae  act  it  purports  to  be  or  agrainst  any  other 
peiaon.  State  v.  fioasso,  88  La.  Ann.  208;  State  v. 
Johnson,  26  Iowa,  407, 96  Am.  Deo.  158. 

It  must  be  one  upon  which  an  action  could  be 
maintained  without  recurring  to  extrinsic  evi- 
dence to  support  Iti  Conner's  Oase,  8  Olty  Hall 
BeaSS. 

If  the  instmment  claimed  to  be  a  forgery  Is  the 
mbjeot  of  leiral  prooeedings  in  whioh  a  Judgment 
might  be  lawfully  recovered  against  the  maker 
thereof  on  default,  he  may  be  injured  thereby,  and 
the  instrument  may  be  the  subject  of  a  forgery. 
People  V.  Fadner,  10  Abb.  N.  a  468. 

It  Is  not  necessary  that  an  instrument  be  en- 
foroeable  to  make  it  the  subject  of  f  orgerv;  it  Is 
nifflcient  if  It  may  be  the  basis  of  an  action,  or  If  it 
be  of  snob  a  character  that  it  may  defraud  or  In- 
jarioosly  affect  the  rights  of  another.  State  v. 
I>unn,280r.6fl8L 

A  oerdflcate  of  a  Justice  of  the  counting  of  the 
Kalps  of  certain  wild  animals  for  which  a  bounty 
iB  offered,  which  is  to  be  received  as  legal  proof  of 
web  counting,  is  an  instrument  whioh  if  genuine 
would  be  received  as  legal  proof  of  liability  and  is 
tterefors  a  subject  of  forgery.  State  v.  Johnson, 
lapro. 

The  forging  of  an  Instrument  which  would  not 
In  proof  In  any  legal  proceeding  however,  cannot 
he  made  a  snbjeot  of  IndlAtmen  t  without  the  aid  of 


extrinsic  evidence.  Anderson  v.  State,  20  Tez» 
App.  606. 

Thus  in  State  v.  Anderson,  80  La.  Ann.  5S7,  a  con- 
solidated statement  of  the  votes  of  a  parish  which 
is  not  made  evidence  of  the  result  of  the  election 
and  which  was  not  required  to  be  preserved  among 
the  archives  of  the  parish,  and  which  the  offloera 
are  not  required  to  use,  was  treated  argumenta- 
tively  as  not  a  subject  of  forgery*  but  the  decision 
turned  upon  other  questions. 

So  a  certiflcate  that  a  colored  person  was  free- 
bom,  and  of  guod  behavior,  would  not  be  evidence 
of  the  facts  whioh  It  recites  and  therefore  would 
not  be  a  subject  of  forgery.  State  v.  Smith,  8  Yerg. 
150. 

In  Arnold  v.  Ooet,  8  GiU  ft  J.  819, 28  Am.  Dea 
802,  however,  which  Is  a  leading  case  in  the  law  of 
forgery,  a  certiflcate  made  In  the  name  of  a  master 
of  a  slave,  stating  that  the  slave  had  been  mad» 
free,  was  held  to  be  a  subject  of  forgery.  Inasmuoh 
as  If  It  had  been  genuine  it  might  have  subjected 
the  master  to  damages  for  the  loss  of  the  slave. 

A  probate  Judge's  memoranda  book  whioh  is  not 
required  to  be  kept  by  law,  used  by  him  for  hia 
own  convenience,  is  not  a  subject  of  forgery  with- 
in a  statute  with  reference  to  the  forgery  of  pub- 
lic records.    Downing  v.  Brown,  8  Golo.  57L 

The  defense  of  usury  Is  available  only  upon  plea. 
Usury  Is  not  a  sufllclent  defense  to  a  indictment 
for  forgery  therefore,  even  If  the  instrument 
claimed  to  have  been  forged  Is  usurious  upon  Its 
faoe.    People  v.  Fadner.  10  Abb.  N.  a  468. 

So  where  the  alleged  invalidity  of  an  instrument 
arises  from  the  fact  that  it  is  subject  to  the  bar  of 
the  statute  of  limitations.  It  is  nevertheless  a  sub- 
ject of  forgery,  the  statute  of  limitations  affecting 
the  remedy  and  not  the  right.  State  v.  Dunn,  fZ 
Or.  608. 

a  Apparent  eapaoUiy  or  authority  to  mdk$» 

When  the  order  which  is  alleged  to  be  a  forgery 
purports  upon  its  faoe  to  have  been  made  by  one 
having  autbority  to  make  it,  it  is  a  subject  of  for- 
gery though  such  authority  did  not  actually  exist. 
Kez  V.  Clinch,  2  Bast,  P.  C.  968, 1  Leach,  a  a  540; 
Williams  V.  State,  61  Ala.  38. 

But  under  the  earlier  decisions.  If  the  Instrument 
purported  to  have  been  made  by  one  who  bad  no 
previous  interest  in  the  subject-matter,  it  was  not 
a  subject  of  forgery.  Bex  v.  WlUiams,  2  East,  P. 
C.  087, 1  Leach,  C.  C.  114:  Reg.  v.  Roberts,  2  Russell 
on  Crimes,  8tb  Am.  ed.  522. 

And  the  terms  **  warrant  or  order,**  used  In  a 
statute  with  reference  to  the  forgery  thereof,  were 
held  to  import  that  the  person  giving  it  had  or 
claimed  an  interest  In  the  money  or  goods  which 
were  tbe  subject-matter  thereof,  or  bad  or  assumed 
to  have  a  disposing  power  over  them.  Bex  v. 
KitoheU,  2  Eant,  P.  C.  906. 

Thus  In  Rex  v.  Mitchell,  supra,  it  was  held 
that  a  note  directed  to  a  shopkeeper  desiring  hUn 
to  let  a  prisoner  have  certain  goods  whlob  li» 
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of  the  law,  cannot  be  termed  a  "nudum  pae- 1 
tvm."  A  forged  contract,  even  thouirb  it  I 
covers  a  subject-matter  which  makes  it  void  as 
afi^ainst  public  policy,  upon  its  face  may  pre- 
f4;nt  such  an  appearance  that,  if  genuine,  it 
might  injure  another,  and  thus  it  satisfies  the 
test  which  we  have  laid  down.  The  contract 
may  be  such  that  there  would  not  only  be  a 
possibility  of  its  injuring  another,  but  a  very 
strong  probability  of  such  injury :  for  there  are 
many  contracts  against  public  policy  which, 
upon  their  face,  present  a  most  innocent  and 
most  inviting  appearance.  Even  though  a 
contract  presented  to  a  court  of  justice  would 
be  declared  void  as  againsi  public  policy,  yet 


aside  from  that  fact  it  may  have  a  pecuniary 
value  to  its  owner.  It  could  have  such  a  value 
as  that  the  theft  of  it  would  be  the  subject  of 
larceny;  and  it  would  be  anomalous  to  hold  an 
instrument  the  subject  of  larceny,  and  yet  its 
counterfeit  not  of  sufficient  value  to  form  the 
basis  of  a  charge  of  forgery.  If  the  stealing 
of  the  genuine  instrument  would  be  larceny, 
surely  the  false  making  of  such  an  instrument 
would  be  forgery.  To  declare  the  law  to  be 
that  all  contracts  which  are  not  enforceable, 
because  against  the  policy  of  the  law.  are  not 
the  subject  of  foreery,  would  be  offering  a 
carte  bianchs  to  tne  professional  forger,  of 
which  he  would  not  be  dow  to  take  advantage; 


would  see  paid  for,  purportioff  to  have  been  wrltp 
ten  by  an  oveneer  of  the  poor,  was  not  a  subject 
of  forgery. 

And  in  Walton  v.  State,  •  Yerg.  877,  an  order  in 
tbo  name  of  another  to  let  a  person  named  therein 
buvc  a  thirty-live  dollar  watch,  was  held  not  to  be 
a  forgery,  it  not  having  been  shown  that  the 
drawer  of  the  order  had  any  interest  in  the  subjects 
matter  of  the  order. 

And  the  same  rule  was  applied  to  a  note  to  a 
tradesman  reguesUnfr  him  to  let  the  bearer  have 
certain  goods  in  which  the  apparent  writer  had  no 
interest,  in  Hex  v. Williams,  supra. 

Refr.  V.  Roberts,  fupra,  however,  was  distin- 
guished in  People  v.  Way,  10  Gal.  8H0,  upon  the 
ground  that  it  turned  upon  the  technical  meaning 
of  the  word  **  order  **  used  In  describing  the  forged 
Instrument. 

And  Walton  v.  State,  supra,  was  overruled  In 
Hale  V.  State,  1  Ck>ldw.  167, 78  Am.  Deo.  488.  holding 
a  somewhat  similar  order  to  be  a  forgery,  the 
court  referring  to  the  grounds  of  decision  in  that 
case  as  an  artificial,  technical,  and  unmeaning  dis- 
tinction. It  will  be  observed,  however,  that  the 
order  in  the  latter  case  contained  a  direction  to 
charge  to  the  drawer,  not  contained  in  the  former 
<u«e. 

So,  in  People  v.  Thompson.  2  Johns.  Gas.  842,  it 
was  said  that  the  former  rule  was  that  an  order 
within  the  statute  concerning  forgeries  must  be 
one  importing  a  riffht  on  the  part  of  the  person 
who  is  supposed  to  have  made  it,  and  a  duty  on  the 
(mrt  of  the  pei-son  on  whom  it  is.  made,  but  by  a 
Bubpcquent  statute  in  New  York  the  act  is  ex- 
tended to  orders  purporting  to  be  made  without  as 
well  as  with  right  or  authority  in  the  person  whose 
name  may  be  forged. 

And  the  rule  would  now  seem  to  be  general  that 
to  constitute  a  forgery  it  is  not  necessary  that  the 
person  by  whom  it  purports  to  be  made  should 
have  the  legal  capacity  to  make  it,  nor  that  the 
person  to  whom  it  is  addressed  should  be  bound  to 
act  upon  it,  if  genuine,  or  be  entitled  to  a  remedy 
if  he  so  acted.  People  v.  Krummer,  4  Park.  Grim. 
Bep.  S17. 

And  that  a  written  request  to  deliver  goods  may 
be  a  subject  of  forgery  though  the  person  by  whom 
it  purports  to  have  been  made  lias  no  authority 
over  or  interest  in  them.  Rex  v.  Thomas,  2  Moody, 
C  C.  18,  7  Car.  ft  P.  861. 

Or  whether  the  supposed  drawer  of  the  order  had 
goods  in  the  hands  of  the  drawee  or  not.  Com.  v. 
Flflber,  17  Mass.  46:  People  v.  Way,  tupnu 

Thus  the  fact  that  the  person  in  whose  name  a 
forged  check  is  drawn  had  no  funds  in  the  bank  at 
the  time,  is  no  defense  to  a  prosecution  for  the 
forgery  thereof.  Thompson  v.  State,  49  Ala.  16; 
HoRkins  v.  State,  11  Ga.  92;  Rex  v.  Crowther,  6  Oar. 
A-  P.  316.  And  tupra  under  heading,  Vaiidily  v^Alefe 
is  apjxirent  only. 

So,  a  certificate  of  indebtedness  of  a  eity  is  a  sub- 
ject of  forgery  under  a  statute  with  reference  to 
94  L.  R.  ▲. 


1  forging  any  pecuniary  demand  or  obligation,  al- 
though the  city  itself  is  not  authorised  to  issue  such 
certificates.  Slatev.Badfl8,68Mo.l60,80Am.  fiepw 
780. 

And  change  tickets  purporting  to  have  lieen 
issued  by  a  corporation  are  subjects  of  forgery, 
though  the  corporation  has  no  power  to  issue  them 
and  though  their  issue  is  prohibited  by  law.  Van 
Home  V.  State.  5  Ark.  849. 

So,  a  protection  falsely  made  in  the  name  of  an- 
other with  intent  to  defraud  is  forgery  though  the 
person  by  whom  it  purports  to  have  been  made  is 
not  a  member  of  parliament  and  therefore  had  no 
power  to  grant  it   Rex  v.  Deakina,  1  Sid.  142. 

An  order  for  the  delivery  of  goods,  made  in  the 
name  of  another  with  fraudulent  intent,  is  a 
forgery  though  the  person  purporting  to  have 
made  the  order  is  a  married  wonuin  who  could  not 
legally  enter  Into  such  a  contract.  Heath's  Oase,  S 
City  Hall  Rea  64;  Wilcoxson  v.  State,  60  Ga.  184. 

And  a  request  for  the  delivery  of  goods,  ad- 
dressed to  a  married  woman  in  her  maiden  name, 
may  be  a  subject  of  forgery  when  falsely  made  in 
the  name  of  another  with  intent  to  defraud  her 
husband.    Rex  v.  Garter,  7  Gar.  &  P.  134. 

Gases  in  which  the  want  of  authority  results 
from  legal  incapacity,  however,  seem  to  differ  but 
little  from  these  in  which  the  rule  is  adopted,  that 
instruments  the  Invalidity  of  which  arises  from 
matter  of  law  cannot  be  subjects  of  forgery.  See 
suprOi  under  headings,  Insbrum^r^B  void  upon  t/i«fr 
foMB^  and  EjBUcaGU  which  is  apparent  only. 

And  in  Raymond  v.  People,  2  Golo.  App.  829,  the 
above  doctrine  as  announced  in  State  v.  Eades* 
supra,  was  criticised,  the  court  saying  that  that 
was  the  only  case  which  it  had  found  which  as> 
sorted  the  doctrine  that  an  instrument  void  upon 
its  face  might  be  a  subject  of  forgery. 

6b  Bedl  iifflcaey  fwtapparenU 
The  general  rule  that  If  the  instrument  is  void 
on  its  face,  it  is  not  the  subject  of  forgery,  is  sub- 
ject to  the  limitation  that  when  the  instrument 
does  not  appear  to  have  any  legal  validity  or  show 
that  another  might  be  injured  by  it,  but  extrinslo 
facts  exist  by  which  the  holder  thereof  might  be 
enabled  to  defraud  another,  the  offense  is  com- 
plete, and  an  indictment  averring  the  extrinslo 
facts  disclosing  its  capacity  to  deceive  will  be  sup- 
ported. Rembert  v.  State,  68  Ala.  407, 22  Am.  Deo. 
680. 

Thus,  an  order  for  the  payment  of  money,  not 
addressed  to  any  one,  may  be  a  subject  of  forgery 
when  the  omission  of  the  name  of  the  person  upon 
whom  it  is  drawn  is  alleged  in  the  indictment  and 
supplied  by  proof.    Powers  v.  State,  87  Ind.  97. 

And  a  written  instrument  purporting  to  be  an 
order  drawn  by  one  person  upon  another  to  send 
money  to  the  person  in  whose  favor  it  runs,  may 
be  the  subject  of  forgery  though  it  specifies  no 
particular  amount,  where  the  person  to  whom  it  is 
directed  has  money  in  his  hands  belonging  to  the 


Fkopub  t.  Mukbok. 


«Dd  hereafter  lie  would  oooflne  himself  to  the 
mflDufacture  of  epurious  paper  iu  the  nature  of 
contracts  against  public  policy,  for  he  would 
thereby  be  enabled  to  malce  a  yexy  respectable 
living, — respectable  as  to  the  size  of  his  in- 
come, and  respectable  in  that  such  acts  would 
be  no  crime. 

Contracts  against  public^policy  cover  a  mul- 
titude of  subjects,  and  in  many  cases  the  de- 
termination of  thefar  character  in  this  regard 
calls  for  the  exercise  of  the  nicest  discrimina- 
tion from  the  most  learned  judges.  From  the 
face  of  the  contract  itself,  courts  will  disagree 
is  to  its  validity  or  invalidity.  All  thines 
which  are  opposed  to  mond  precepts  may  be 


said  to  be  against  public  policy,  and  thus  we 
have  a  great  and  uncertain  field  opened  up  be- 
fore us.  Contracts  pertaining  to  restraint  of 
trade  and  competition  in  business  have  been 
entered  into  by  parties  in  the  utmost  good 
faith,  believing  that  they  were  making  valid 
contracts,  and  upon  considerations  of  the 
gravest  character;  and  still  those  contracts  sub- 
sequently have  been  declared  to  be  invalid  as 
against  public  policy.  It  cannot  be  contended 
for  a  moment  that  such  contracts  could  not  be 
forged.  Suppose  a  contract  contained  a  cov- 
enant on  the  part  of  a  competing  dealer  that  he 
would  not  again  engage  in  business  within  the 
state  of  California.    Thus  we  have  a  covenant 


person  whose  name  Is  sifirned  to  it.  Wrlffbt  v. 
State,  *:«  Ala.  282. 

Where  tbe  legal  force  of  a  wrltinir  is  not  appar- 
ent on  its  face,  and  its  capacity  to  effect  a  frand 
artoes  from  extrinsic  facts,  saoh  facts  mtist  be 
tTored  with  sacb  certainty  as  to  make  it  Jadldaily 
apparent  that  the  instrument  is  the  subject  of 
forgery.  FOmby  v.  State,  87  Ala.  88;  Kinff  v.  State, 
17  Tex.  Ai»p.  Stn. 

An  Indictment  for  forgery  must  show  that  the 
instrument  of  which  tbe  forgery  is  predicated  is 
facta  on  its  face  as  is  naturally  calculated  to  have 
tome  effect,  or  if  that  be  not  the  case  then  eztrinslo 
matter  must  be  averred  so  that  the  court  may  ju- 
dlcfally  see  tts  fraudulent  tendency.  State  v.  Cook, 
e  lod.  674:  Beed  v.  State,  28  Ind.  896:  People  v. 
Tbmlinflon,  86  CaL  606;  State  v.  Anderson,  80  La. 
Ann.  SSI:  Gona.  r.  Mulholland,  6  W.  N.  G.  S06;  Clarke 
T.  State,  8  Olilo  St.  880:  State  v.  Dunn,  23  Or.  562; 
People  V.  Savage,  5  N.  Y.  Grim.  Bep.  513;  State  v. 
Brii;'js,84Yt.6Ql. 

And  where  tbe  statute  prohibits  the  forgery  of 
any  writing  to  the  prejudice  of  another*s  right,  It 
moet  sufficiently  appear  from  a  description  of  the 
writing  alleged  to  have  been  formed  that  It  Is  preju- 
dicial to  such  a  right.    Terry  v.  Com.  87  Va.  672. 

Thus  an  indictment  for  tbe  forgery  of  an  order 
6nwD  In  tbe  name  of  an  agent  upon  his  principal, 
iboald  aver  tbe  agency  and  that  the  agent  had  au- 
thority to  draw  on  bis  principal  in  order  to  shoir 
the  capacity  of  the  false  order  to  defraud.  State 
V.  Thorn,  66  N.C.  644. 

So  where  an  iDStrument  claimed  to  be  a  receipt 
alleged  to  have  been  forged  does  not  appear  on 
itB  face  to  be  a  receipt  eztrinslo  facts  must  be 
averred  in  the  indictment,  showing  that  the  In- 
itniinent  if  genuine  would  operate  .as  a  receipt. 
Henry  v.  State.  36  Ohio  St.  128. 

And  in  Rioe  v.8tate,  1 7erg.  482,  it  was  held  that  an 
hidictment  for  the  forgery  of  a  reeelpt  must  show 
that  the  peraon  to  whom  the  receipt  was  given  was 
Indebted  to  the  person  whose  name  was  forged. 

Id  State  v.  W^eaver.  94  N.  G.  837,  66  Am.  Bep.  647, 
it  was  held  that  an  indictment  charging  the  forgery 
of  a  railroad  poss  is  not  sufficient  unless  it  also  al- 
lerea  that  tbe  person  whose  name  is  subscribed  to 
tt  was  tbe  agent  of  the  railroad  company  having 
authority  to  fasne  snoh  a  pass  for  a  consideration. 

t  hutrumentB  rtqt'Mima  further  steps  to  perfect 
them. 

An  instrument  may  be  a  subject  of  forgery  al- 
tbougb  if  it  were  genuine  other  steps  must  have 
been  taken  before  tbe  instrument  is  perfected, 
vbich  steps  had  not  been  taken.  Coetley  v.  State, 
14  Tex.  A  pp.  156;  People  v.  Bibby,  91  CaL  470;  Com. 
V.  GoiteUo,  120  Mass.  897. 

Thns.  an  order  of  tbe  trustees  of  a  school  district 
vpoD  the  county  superintendent  of  schools  for  a 
requisition  for  a  warrant  against  the  county  school 
taa^  is  a  subject  of  forgery,  although  not  accom- 
paoled  by  a  bill  of  items,  notwithstanding  a  statu- 
n  L.  R  Jl 


tory  requirement  that  no  requisition  shal  1  be  drawn 
upon  tbe  order  of  the  the  board  of  trustees  against 
the  county  fund  of  any  district,  except  in  certain 
cases,  unlensuch  order  Is  accompanied  by  an  item- 
ized bin  showing  the  aeparate  items  and  the  price 
of  each.   People  v.  Bibby,  sttpro. 

A  bail  bond  valid  upon  its  face  is  a  subject  of 
forgery  though  it  has  not  been  forfeited  and  no  at- 
tempt has  been  made  to  forfeit  it.  Costiey  v.  State, 
supra. 

An  order  for  the  payment  of  money  creates  a  pe- 
cuniary obligation  and  is  therefore  a  subject  of 
forgery  though  it  has  been  neither  accepted  nor 
filed.    Keeler  v.  State,  15  Tez.  App.  UL 

An  insurance  agent  who  makes  out  and  sends  in 
an  application  for  insurance  and  two  promissory 
notes  purporting  to  have  been  signed  by  one  de- 
siring to  be  insured,  with  intent  to  secure  commis- 
sions therefor,'  is  guilty  of  forgery,  notwithstand- 
ing the  fact  that  the  application  was  not  accepted 
and  the  notes  never  became  obligations  to  pay 
money.  Ue  cannot  escape  conviction  because  his 
crime  was  detected  before  any  one  was  injured 
thereby.   State  v.  McMackin,  70  Iowa,  SSL 

f.  Naked  and  eondftionol  promiaoa. 

It  Is  not  necessary  that  the  subject  of  forgery  be 
shown  to  be  a  complete  executory  contract.  A 
theatre  ticket  may  be  a  subject  of  forgery  even 
though  it  contains  no  promise  or  contract  and  no 
consideration  is  expressed  in  it.  ite  Benson,  84  Fad. 
Bep.  649. 

So  a  railway  ticket,  though  not  a  subject  of  for- 
gery under  the  Massachusetts  statute.  Is  one  at 
common  law.  Though  it  is  wanting  in  detail  of 
language  stating  the  nature  and  extent  of  the  con- 
tract, it  sufficiently  Indicates  a  promise  or  obliga- 
tion to  render  it  an  instrument  of  value,  by  the 
false  making  of  which  others  would  be  prejudiced. 
Com.  V.  Bay,  8  Gray,  441. 

A  mere  promise  to  pay,  expressing  no  considera- 
tion and  which  Is  not  connected  with  a  considera- 
tion by  the  averments  of  the  indictment,  however, 
will  not  sustain  a  prosecution  for  forgery.  People 
V.  Shall,  9  Cow.  778. 

The  false  making  in  the  name  of  another  of  an 
acceptance  of  a  conditional  order  for  goods,  pay- 
able when  the  payee  shall  have  completed  the  per- 
formance of  certain  work,  is  a  forgery  at  common 
law.    Com.  V.  Ayer,  8  Gush.  160. 

A  certificate  obligating  a  state  to  pay  a  certain 
sum  on  account  of  services  in  the  militia  after  the 
dalm  for  such  services  had  been  presented  to  the 
United  States  government,  and  the  amount  allowed 
bad  been  paid  by  it  to  the  state,  is  an  evidence  of 
an  engagement  for  the  payment  of  money  upon  a 
contingency,  and  is  a  subject  of  forgery,  the  fact 
that  the  contlgency  was  a  remote  one  not  excusing 
it  from  the  operation  of  the  statute.  People  v. 
Brie,  48  Hun,  817. 

Contracts  for  the  payment  of  money  upon  a  sale 
of  property  if  delivered  at  a  certain  time  or  upon 
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clearly  void  under  our  code,  as  being  in  re- 
atraiot  of  trade;  yet  we  think  such  a  contract 
is  the  gubiect  of  forgery.  Certainly,  that  char- 
acter of  instruDQent  might  be  well  calculated 
to  defraud  the  tradesman  still  remaining  in 
business.  He  might  be  willioe  to  pay  large 
sums  of  money  for  that  agreement,  well  know- 
ing at  the  time  that  be  could  not  enforce  it  io 
law,  but  knowing  his  man,  and  belieying  the 
covenants  would  be  considered  binding  by  the 
party  making  them,  and  that  no  attempt  would 
ever  be  made  to  evade  them.  Such  an  agree- 
ment is  of  full  value  until  denied.  It  answers 
every  purpose  of  itB  creation  until  that  time. 


and  perchance  it  may  never  be  denied.  The 
foregoing  principle  is'^fully  illustrated  in  Com. 
v.  I*e<ue,  16  Mass.  91.  The  defendant  waa 
charged  with  theftbote,  defined  by  Blackstone 
as  where  a  party  robbed  not  only  knows  the 
felon,  but  also  takes  his  goods  again,  or  "other 
amends,"  up<>n  agreement  not  to  prosecute. 
The  offense  is  here  recognized  as  compound- 
ing a  felony.  The  question  in  that  case  was» 
Would  a  promissory  note  of  the  defendant  sat- 
isfy the  term  "other  amends?"  Parker,  CK  J. • 
said:  **It  is  argued  that  It  will  not,  because 
such  a  note  will  be  void  in  law,  and  in  fact 
nothing  may  ever  be  received:  but  there  seems 


a  oontf  Dgenoy  which  may  never  happen,  however, 
are  not  subjects  of  f orarery  within  a  statute  with 
relation  to  the  forfrery  of  notes,  bills, or  checks  or 
other  instruments  la  writlnfr  for  the  payment  of 
money,  the  words  **other  instruments,"  referring' 
only  to  such  as  are  of  tbe  same  olara  or  kind  as 
those  enumerated.    Shirk  v.  People,  121  lU.  ffL 

&  InstrumentB  not  in  ttatutory  form. 

Where  a  statute  authorizes  an  instrument  not 
known  to  the  common  law  and  so  prescribes  its 
form  as  to  render  any  other  form  nuU.  forerery  can- 
not be  committed  by  making  a  false  instrument  in  a 
form  not  provided  by  the  statute  even  though  it  is 
so  like  the  irenulne  as  to  be  liable  to  deceive  most 
persons.  Gunn  ingham  v.  People,  4  Hun,  466;  Faulk- 
ner's Case,  8  Gil  y  Hall  Rec.  66. 

Thus  a  magistrate's  order  for  the  payment  of 
money,  under  hand  only,  is  not  a  subject  of  forg- 
ery when  tbe  statute  requires  the  order  to  be  under 
hand  and  seal.  Bex  v.  Rushworth,  RuaL  &  R.  O.  C 
817. 1  Stark.  808. 

And  the  false  making  of  a  bill  of  the  paper  me- 
dium of  a  state  with  tbe  names  of  two  commission- 
ers signed  to  it  is  not  a  forgery,  wbere  the  statute 
expressly  requires  the  signature  of  three  commis- 
sioners. State  V.  Jones,  I  Bay,  807;  State  v.  Out- 
rldKe,ld.283. 

So  a  prosecution  bond  in  a  divorce  case  under 
the  North  Carolina  statute  providing  for  sucb  a 
bond  where  the  wife  sues  by  her  next  friend,  given 
by  tbe  husband  directly  to  the  wife,  is  binding 
upon  no  one  and  is  not  therefore  a  subject  of  forg- 
ery.   State  V.  Lytic,  64  N.C.  255. 

When  a  mandatory  statute  prescribes  that  war- 
rants drawn  on  the  city  treasurer  shall  show  the 
purposes  for  which  they  are  issued,  a  warrant 
omittinir  the  statement  thus  required  is  void  upon 
its  lace  and  not  the  subject  of  a  forgery.  Ray- 
mond V.  People,  2  Colo.  App.  889. 

A  will  will  be  presumed  to  convey  a  freehold  if 
there  is  nothing  to  show  that  a  mere  chattel  inter- 
est 1b  involved,  and  such  an  instrument  cannot  be 
a  forgery  when  signed  by  only  two  witnesses  where 
three  witnesses  are  required  to  a  will  of  land. 
Wall's  Case,  2  East,  P.  C.  85& 

A  deed  may  be  a  subject  of  forgery  though  it 
does  not  conform  to  a  statutory  form  prescribed 
therefor,  however,  where  the  provisions  of  the 
statute  are  directory  and  not  mandatory.  Rez  v* 
Lyons,  Russ  &  R.  a  a  266. 

In  Reg.  V.  KcConnell,  1  Oar.  &K.  871, 2  Moody,  a 
a  296,  it  was  held  that  a  pass  of  a  discharged  pris- 
oner may  be  a  subject  of  forgery,  though  it  is  not 
in  tbe  pi^ecise  form  given  by  the  statute,  and 
though  it  Is  not  sealed  with  the  county  seal  or  any 
other  seal  provided  for  that  purpose. 

9.  ProMbiUd  irutrumenta. 

An  Instrument  may  be  a  subject  of  forgery 
though  its  issuance  or  transfer  is  prohibited  by 
law,  if  It.  <«  not  thereby  rendered  totally  void  or  if 


its  capacity  for  valuable  use  for  any  purpose  fs  not 
totally  destroyed. 

Thus  in  Butler  v.  Oom.  12  Ser^.  ft  R.  287«  14  Am. 
Dea  679,  it  was  held  to  be  an  indictable  ofltense  to 
utter  and  publish  counterfeit  notes  of  a.  private 
unauthorized  banker,  though  the  legislature  has 
prohibited  the  issuing  of  such  notes,  but  permitted 
suits  to  be  maintained  upon  them. 

Bo  an  Instrument  which  appears  upon  its  face  to 
have  been  issued  with  the  intent  to  onroulate  as 
money,  is  a  subject  of  forgery  though  Its  Jasue  Is 
prohibited  under  heavy  penalties  both  oivil  and 
criminaL    Nelson  v.  State,  82  Ala.  44. 

Se  also  where  an  act  prohibiting  the  droolatloD 
of  certain  foreign  bank  bills  leaves  their  validity 
unimpaired  as  against  the  makers  thereof,  they  re- 
tain their  value  without  the  state  and  are  subjeoti 
of  forgery.   Thompson  v.  State,  9  Ohio  St.  864. 

In  State  v.  Van  Hart,  17  N.  J.  L.  827,  it  was  held 
to  bean  indictable  offense  to  publish  a  forged  bank 
note  of  another  state,  although  the  passing  of  such 
a  note  is  prohibited  by  law,  if  the  statute  does  not 
forbid  the  receipt  of  such  notes  or  render  them 
void  in  the  hands  of  a  receiver. 

The  fraudulent  indorsement  of  a  oerttfloate  of 
municipal  indebtedness  in  the  name  of  another  is 
forgery,  although  upon  its  face  it  purports  to  be 
transferable  only  at  the  mayor's  oiflce  in  person  or 
by  attorney,  the  restriction  upon  its  transferability 
being  for  the  protection  of  the  corporation.  Bishop 
V.  State,  65  Md.  188. 

Wbere  ail  persons  are  prohibited  from  giving  or 
receiving  certain  biUs  of  other  states  in  payment  of 
any  debt  or  demand  whatsoever,  or  in  any  way  at- 
tempting to  oflTer  or  circulate  any  such  biUs  bow- 
ever,  it  is  not  forgery  to  utter  and  publish  them. 
People  v.  Wilson,  6  Johns.  820. 

A  bill  of  exchange  is  not  a  subject  of  forgery 
wbere  the  sutute  prescribes  that  all  such  bills 
shall  be  absolutely  void  except  upon  certain  con- 
ditions, where  the  conditions  are  not  complied 
with.  Rex  V.Moffat,  2  Bast,  P.  a  964,1  Leach,  C.  a 
4BL 

Where  it  is  made  a  penal  offense  to  pass  or  to  re- 
ceive any  bank  bill  of  a  less  denomination  than  $5 
of  any  bank  incorporated  under  the  laws  of  an- 
other state,  the  making,  uttering,  or  pasring  such  a 
bill  is  not  forgery.    Gutohins  v.  People,  21 HL  6I2L 

10.  Unstamped  itistrtimenta 

The  false  making  of  an  instrument  in  the  name 
of  another  is  forgery  whether  the  instrument  is 
stamped  as  required  by  law  or  not,  the  instrument 
being  available  as  evidence  in  either  events  Peo> 
pie  V.  FranlL,  28  Cai.  507:  State  v.  Young,  47  N.  H» 
402;  State  v.  Haynes,  6  Coldw.  650;  Horton  v.  State, 
82  Tex.  79. 

An  indictment  for  the  forgery  of  an  unstamped 
note  is  good,  a  party  having  an  interest  in  such 
note  having  the  power  under  the  stamp  act  to 
have  the  proper  stamp  affixed  to  it,  so  that  it  shall 
be  as  valid  to  all  intents  and  purposes  as  if  stamped 


im. 
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to  be  DO  reason  for  thia  nice  and  critical  con- 
struction of  the  words.  The  note,  although 
Toidable,  is  in  fact  of  value  to  the  bolder  until 
It  18  avoided.    It  may  never  be  disputed. "* 

Obli^tiona  uUra  vires  stand  npon  the  same 
level  with  contracts  against  public  policy  as 
to  the  offense  of  forgery.  If  one  is  not  the 
f object  of  forseiy,  neither  is  the  other.  In 
England,  corporatioos  are  created  by  special 
acts  of  parliament.  Within  those  acts  are 
found  the  measures  of  their  powers.  In  this 
country,  the  general  statutes,  in  connection 
with  the  articies  of  incorporation,  which  are 


public  records,  form  the  limitation  of  their 
powers.  Thus  the  world  deals  wiih  corpora- 
tions with  a  knowledge  of  the  extent  of  their 
powers,  and  ignorance  of  the  law  forms  no 
defense  to  the  plea  of  ultra  vires.  If  this  ap- 
pellant's position  be  sound,  all  contracts  of 
corporations  which  are  ultra  vires  are  not  the 
subject  of  forgery.  Neither  would  bonds  of 
municipal  corporations  which  are  ultra  vires 
form  the  foundation  for  a  prosecution  for  for- 
gery. The  determination  of  the  powers  of 
corporations,  both  private  and  municipal.  Is  a 
question  often   involving  the  moat  complex 


when  made.    State  v.  Mott,  16  Minn.  478.  ID  Am. 

Tlie  act  of  oougicss  reqairlnflr  stamps  to  he  placed 
eo  certain  iDstruments  was  intended  for  revenue 
porpoees  only  and  not  to  interfere  with  the  crim- 
inal Jaws  of  the  state.  Cross  v.  People,  47  IlL  152, 
«  Am.  Deo.  474. 

This  doctrine  was  applied  to  an  unstamped  bank 
diedc,  in  Cross  v.  People,  aitpro,  and  in  Laird  v. 

State,  ei  Md.  aoa. 

And  to  an  nnatamped  note.  In  Btate  v.  Mott, 

npra. 

An  Indictment  for  theforvery  of  instruments  rer 
qnlred  to  be  stamped  need  not  allefre  tbestampinfft 
a  such  an  instrument  miff  ht  be  made  complete  by 
being  subeequently  stamped.  State  v.  Haynes  and 
CroflB  T.  People,  supra;  State  v.  Hfll,  80  JTis.  416. 
BezY.  Hawlceewood,2  East,  P.  a  «56,lLeach,a 
C2S7. 

Bo  the  Bnfrlisb  stamp  act  is  only  a  levenne  law 
«Dd  does  not  alter  the  law  of  forgery,  and  a  bill  of 
«icbaijire  may  be  a  subject  of  fonrery  though  not 
iUiniped  as  required  by  thnt  act.  Hex  v.  Hawkes- 
irood.  supra:  Rez  v.  Morton,  2  Bast,  P.  G.  ttU,  1 
Leach.  C.  C.  ffiS. 

lo  Rex  V.  Morton,  wpre^,  it  was  held  that  forgery 
1U7  be  committed  of  an  instrument  on  unstamped 
patter  though  the  statute  provides  that  a  stamp 
•ball  not  be  afterwards  affixed. 

Id  John  v.  State,  23  Wis.  604,  it  was  held  that  an 
unstamped  draft  is  void  on  its  face  under  the  stamp 
act,  and  that  an  fndlctment  for  the  forgery  of  a 
draft,  which  does  not  allege  that  it  is  stamped,  is 
lasufflcleot. 

But  John  V.  State,  supra^  was  overruled  in  State 
V.  HUl  supra,  holding  that  an  unstamped  Instru- 
osent,  which  the  act  of  congrpss  requires  to  be 
stamped,  is  not  void  because  of  the  absence  of  the 
rump,  unlera  it  shall  be  made  to  appear  that  the 
«Ump  was  fraudulently  omitted,  and  tbat  an  in- 
dictment for  the  forgery  thereof  is  not  bad  by  rea- 
•00  ot  the  omissioa  to  aver  that  the  instrument 
Wis  stamped* 


n.  IfMCnfments  exseuUd  fn  iletitfcus  nemm. 

It  Is  hnmaterial  that  the  person  whose  name  is 
claimed  to  have  been  forged  is  a  flotitious  instead 
«t  a  real  person,  the  offense  being  completed  If  the 
instrument  baa  the  appearanoe  of  validity  on  its 
face.  State  v.  Hahn,  88  La.  Ann.  108:  Sute  v. 
OiveDfl,  6  Ala.  747;  Thompson  v.  State,  49  Ala.  10; 
Com.  V.  Chandler.  Thatcher,  C.  C.  187;  Grant  and 
Hopper*8  Case,  3  City  Hall  Reo.  142;  Gotobed's  Case, 
4  City  HaU  Rec.  25:  Unltpd  States  v.  Mitobea  1 
Baldw.  868;  Rex  v.  Sheppard,  1  Leach,  C  CZBd,2 
BMt,P.  C,9e7,  RU8B.&R.  aC.lfi9. 

And  the  aame  rule  applies  to  the  execution  of  an 
ttftrument  in  a  name  purporting  to  be  that  of  a 
bank  or  corporation  which  in  fact  has  no  existence. 
CnHed  Btates  v.  Mitchell,  supra. 

Thus  the  execution  of  a  promissory  note  in  the 
«ame  of  a  actitious  person  or  under  an  assumed 
-4L.U.  A. 


name  with  Intent  to  defraud  is  forgery.  State  v, 
Wheeler,  10  L.  R.  A.  779.  80  Or.  loa 

So  is  such  an  execution  of  a  bUl  of  exohange. 
Rex  V.  WUks,  8  Bast,  P.  C.  0S7. 

And  it  is  forgery  for  a  stranger  to  indorse  a  floti- 
tious name  upon  a  bill  of  exchange  as  his  own. 
Rex  V.  1^  ft,  8  East,  P.  a  060, 1  Leach,  C  a  178. 

And  a  false  and  fraudulent  order  upon  a  banker 
for  the  payment  of  money  purporting  to  have  been 
made  by  a  depositor  is  a  forgery  though  made  with- 
out authority  or  in  a  fictitious  luime.  Rex  v. 
Lockett,  2  East,  P.  C.  040, 1  Leach,  a  a  04. 

Like  wise  a  will  fraudulently  made  in  the  name  of 
a  person  who  does  not  exist*  is  a  forgery.  Reg.  v. 
Avery,  8  Gar.  ft  P.  606. 

The  writing  of  an  acceptance  of  an  existing  per- 
son without  authority  or  in  the  name  of  a  firm  of 
persona  nonexisting  in  acceptance  of  a  bill  of  ex- 
change with  intent  to  defraud  is  forgery.  Writing 
the  name  of  a  flotitious  firm  is  the  same  aa  writing 
that  of  a  fictitious  person.  Reg.  v.  Rogers,  8  Gar. 
&P.680. 

Drawing  a  draft  upon  a  bank  in  a  fictitious  name 
with  a  fraudulent  purpose  is  forgery,  though  the 
person  making  it  gets  credit  personally  iustead  of 
upon  the  draft.  Hex  v.  Dunn,  2  Bast,  P.  C.  007,  1 
Leach.  C.  C.  67. 

When  a  bank  account  is  opened  in  a  flctitiona 
Dane  and  the  depositor  makes  an  overdraft  the 
checks  by'which  the  overdraft  is  effected  are  forg- 
eries.  Johncion^B  Case,  8  Haz.  U.  8.  Reg.  810. 

A  letter  signed  with  a  fictitious  name  purporting 
to  have  been  written  by  an  agentof  a  creditor  ad- 
dressed to  a  justice  of  the  peace  directing  the  insti- 
tution of  suits  against  a  debtor.  Is  a  su  hject  of  forg- 
ery.   Com.  V.  Hawks,  Lewis,  Crim.  L.  886. 

A  paper  purporting  to  be  the  order  of  a  magis- 
trate on  the  treasurer  of  a  county  for  reimburse- 
ment of  the  expenses  incurred  in  the  burial  of  a 
dead  body  cast  ashore,  if  falseiv  made,  is  a  forKcry, 
though  there  is  no  such  magistrate  as  the  one  men- 
tioned in  tbe  paper,  and  though  the  person  who 
buried  the  body  Is  not  stated  In  the  paper  to  be  a 
parish  oflicer.    Rex  v.  Froud,  1  Brod.  ft  B.  80a 

In  order  to  support  a  charge  of  forgery  by  the 
use  of  a  fictitious  name,  however,  it  must  be  made 
to  appear  that  the  fictitious  name  was  assumed  for 
tbat  particular  purpose.  Doing  business  generally 
under  an  assumed  name  ia  not  forgery  though  done 
for  the  purpose  of  concealment  and  fraud.  Bex 
V.  Bontien,  Run.  ft  R.  C.  C.  260. 

And  an  indictment  which  charges  tbe  forgery  of 
a  note  made  in  the  name  of  an  imaginary  person 
with  intent  to  defraud  such  person  is  not  good,  non- 
entities having  no  rights  wblch  can  be  prejudiced. 
State  V.  Givens,  6  Ala.  749;  De  Bow  v.  People,  1 
Denio,  9. 

In  Com.  V.  Speer,  2  Ta.  Css.  OS,  it  was  held  tbat  ob- 
taining  goods  by  tbe  use  of  a  forged  note  purport- 
ing to  be  the  note  of  a  bank  which  nerer  had  any 
existence  is  not  an  offense  within  an  act  to  pre- 
vent the  deceitfully  obtaining  goods,  etc.,  by  privy 
tokens  or  counterfeit  titles,  but  that  it  is  a  publio 
cheat  indictable  at  common  law.  F.  H.  B, 
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prindples  of  legnl  JurUprndence,  and,  if  ultra 
virei  coDtrect)  may  not  be  forged,  a  rich  field 
for  the  aucceflsfol  practice  of  fraud  is  presented 
to  tbe  forger.  In  BtaU  ▼.  E<ides,  68  Mo. 
160,  80  Am.  Rep.  780,  it  ia  said  that  tbe  fraud- 
nlent  making  ox  a  false  maDicipal  certificate 
of  indebtedness  is  forgerv,  though  the  munici- 
pality bad  no  power  to  iuue  such  certificate; 
and  this  principle  is  in  line  with  sound  reason, 
and  fully  commends  itself  to  ourriews.  It  is 
held  that  contracts  made  under  an  unconstitu- 
tional law  are  Toid.  Every  man  is  presumed 
to  know  the  law,  and  appellant's  contention 
would  free  the  criminal  forging  such  a  con- 
tract Vilhac  Y,  Stockton  d  I.  R  Co.  58Cal. 
208.  In  other  words,  it  would  he  a  good  de- 
fense to  a  prosecution  for  forgery  that  the  law 
under  which  a  ffenoine  contract  similar  to  tbe 
forged  one  might  be  made  is  unconstitutional. 
Such  a  plea  is  too  remote  from  the  crime  of 
which  the  accused  stands  charged,  and  his 
liberty  must  be  regained  on  more  substantial 
grounds.  Aa  to  what  contracts  are  against 
public  policy,  or  ttUra  ftires,  or  void  as  crea- 
tions under  unconstitutional  statutes,  we  think 
matters  entirely  foreign  to  a  prosecution  for 
fonrery.  In  the  examination  of  such  grave 
ancT  abstruse  questions,  the  criminal  element 
of  the  case  would  soon  be  lost  to  view.  For 
the  purposes  of  tbe  case,  we  conceded  at  the 
outset  that  this  instrument  would  be  declared 
void  by  a  court  as  against  public  policy;  but, 
if  that  question  were  a  live  issue  in  tbe  case, 
this  contract  might  be  declared  valid  upon  tbe 
ground  that  a  teacher  in  tbe  public  schools  is 
not  a  public  oflScer.  Certainly,  the  law  as  to 
that  point  is  not  so  plain  but  that  an  ordinary 
layman,  in  the  exercise  of  tbe  greatest  care, 
might  not  be  defrauded  in  taking  an  assign- 
ment of  a  public  school  teacher's  unearned 
•alary. 

There  is  a  further  view  to  be  taken  of  this 
queKtion,  which  is  also  fatal  to  appellant's 
claims,  and  which  was  incidentally  touched 
upon  in  noticing  tbe  PeoK  Case.  Aside  from 
the  nonenforceable  character  of  this  contract 
in  a  court  of  justice,  it  has  an  inherent,  sub- 
stantial value.  It  is  said  in  Aforion'i  C<ue,  2 
East,  P.  C.  056,  "That,  though  a  compulsory 
payment  by  course  of  law  could  not  have  been 
enforced  for  want  of  the  proper  stamp,  yet  a 


man  might  equally  be  defrauded  by  a  volun- 
tary payment  being  lost  to  him."  It  cannot  be 
said  that  a  contract  has  no  value  because  vou 
have  no  standing  in  court  to  enforce  it.  Who 
can  say  in  advance  that  the  money  will  not  be 
Toluntarily  paid,  as  amed  upon  by  its  terms?' 
Who  can  say  that  Helen  Henry  would  not 
have  lived  up  to  the  very  letter  of  this  instru- 
ment, if  it  had  been  her  genuine  contract?  If 
her  word  is  as  good  aa  it  should  be;  if  her 
conduct  of  the  affairs  of  life  is  actuated  by 
those  principles  of  truth  and  Justice  which 
surely  should  be  found  in  tbe  breast  of  every 
teacher  in  our  public  schools, — then  her  act 
and  deed,  as  evidenced  l^  a  writing  such  asi» 
present  in  this  case,  would  be  a  valuable  in- 
strument to  the  holder  thereof;  lust  as  valuable 
as  though  it  were  enforceable  in  the  courts  of 
tbe  land.  If  a  genuine  instrument  signed  by 
Helen  Henry  similar  to  the  forged  one  found 
in  this  case  possessed  such  value,  the  conclu- 
sion is  irresistible  that  the  forged  paper  was 
such  as  might  defraud  another.  Again,  if  the 
paper  had  been  tbe  genuine  act  of  Helen  Hen- 
ry, and  upon  the  strength  of  her  signature  the 
proper  officer  had  paid  the  amount  it  called 
for  to  Jackson,  the  legal  holder  thereof,  how- 
ever invalid  the  writing  may  have  been  as 
against  public  policy,  the  money  would  have 
been  beyond  the  reach  of  Helen  Henry  forever. 
She  could  not  have  recovered  it  from  tbe  offi- 
cer paying  it  out,  or  from  Jackson  who  received 
it.  Her  month  would  be  closed  to  assert  own- 
ership in  herself.  The  writing  would  serve 
as  a  perpetual  barrier  to  the  recognition  by 
courts  of  any  claim  upon  her  pan;  and,  for 
this  reason  also,  the  instrument  was  of  such 
value  as  to  make  It  the  foundation  of  a  charge 
of  forgery. 

It  is  ordered  thai  the  judgment  and  order  be 
afflrmed. 

We  concur:  McFarland,  J,;  Patterson*^ 
/./   Harrison*  /. 

DeHaTen»  J.: 

I  concur  in  the  Judgment  The  writing 
alleged  to  have  been  forced  is  one  which,, 
if  genuine,  would  be  void,  because  against 

gublic  policy;  but  nevertheless  such  a  writ- 
ig  is,  in  my  opinion,  the  subject  of  forgeiy. 


INDIANA  SUPREME  COURT, 


llariin  HOLLINGER  et  al,,  Appts., 

V. 

Josiah  B.  REEMK 


(. 


.Ind«.. 


.) 


!•  A  meritorioas  defense  mnat  be  shown 

in  order  to  have  relief  aaainst  a  judflrment  on  the 
icround  of  fraud. 
8.  A  Jndipnent  rendered  on  an  nnaa- 
thoriaed  appearance  by  an  attomeyt 

after  the  defendant  had  by  demurrer  given  the 


court  JQrisdlotfon  of  his  person,  eannot  he  on 
collateral  attack  deolared  a  nulUty  and  perpetu- 
ally enjoined,  but  the  remedy  Is  to  open  up  tbe 
Judgment  and  stay  proceedingi  thereon  until  a 
trial  on  the  merits  can  be  had. 
8.  The  vifftkt  to  relief  agr^dnsl  afrandn- 
lent  Jndipnent  on  nnauthorlaed  ap- 
pearance by  an  attorney  is  not  ahown» 
wbere  the  debtor  had  left  the  ease  pending  for 
four  years  with  no  one  to  look  after  it  and  failed 
to  discover  it  for  six  years  afterwards,  matdog 
no  inquiry  at  any  time  and  delaying  nearly  a 
year  after  discovery. 


NOTB.-~l%e  effect  of  an  unauthorized  appear- 1  (N.  OJ  SL  K  B.  A.  848,  and 
anoe  upon  the  validity  of  a  judgment  Is  examined   shown  to  the  same  effect  as 
at  great  length  in  a  note  to  Williams  v.  Johnson  I  case. 
24  L.aA. 


deoislona  tter? 
that  in  the  prewot 
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(April  8,  1804.) 

APPEAL  by  oomplaiiiaiit  from  a  Judgment 
of  the  Circuit  Court  for  YiRO  County  dis- 
miasiDg  a  bill  filed  to  enjoin  tbe  collection  of 
a  judgment  which  bad  been  recovered  against 
Uie  piaiotiff.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Martin  HoUiiifl^^r  appellant  in  pro- 
pria  penana. 
Mettn,  KeNntt  A  MeNntt  for  appellee. 

Dalley*  X,  delivered  the  opinion  of  the 

eonrt: 

Tbis  was  an  action  bj  appellant.  Hoi  lin- 
ger, tgainst  the  appellees,  Reeme,  Quacken- 
btisb,  and  Stout,  sheriff  of  Vigo  county,  to 
perpetually  enjoin  the  collection  of  a  certain 
inds^ment,  and  to  have  tbe  same  set  aside  and 
beld  for  naiip;ht.  The  complaint  is  as  fol- 
lows: "Plaintiff  complaining  shows  the 
court  that  on  tbe  29th  day  of  January,  1878, 
these  defendants,  Reeme  and  Quackenbush, 
filed  a  complaint  in  this  court  (cause  No. 
9.917)  against  this  plaintiff  and  one  David 
K.  Stith ;  that  said  action  was  upon  a  loint 
obligation  purporting  to  be  the  Joint  oblifira- 
tioD,  not  several  or  joint,  and  several  promises 
of  ibe  aaid  Stith  and  HoUinffer  (a  copy  of 
said  complaint,  pleading,  and  dockets  and 
judgments  are  made  a  part  hereof, exhibits 
marked  'A')  ;  that  on  the  lOtb  dav  of  March, 
1880,  upon  the  hearing  and  trial  of  said 
cause,  judgment  was  rendered  against  said 
Stith  and  this  plaintiff,  Hollinger,  for  the 
sum  of  11.088.83:  that  on  March  16,  1880. 
the  said  court,  after  proper  hearing,  duly 
rendered  judgment  in  said  cause  against  said 
Stitb  as  sole  defendant  for  said  sum  of 
11.033.88,  wholly  releasing  this  plaintiff. 
Hollinger,  from  any  liability  thereon,  and 
that  said  judgment  duly  rendered  against 
laid  Stith  stlH  remains  in  full  force  and 
effect :  that  on  the  12th  day  of  August,  1880, 
these  defendants,  Reeme  and  <^uackenbush, 
having  fully  abandoned  the  original  claim, 
No.  9,917,  brought  a  separate  proceeding  in 
said  court  against  this  plaintiff,  to  bind  bim 
to  and  as  a'party  judgment  defendant  with 
aaid  Stith  in  the  above-recited  judgment  for 
11,033.33 ;  that  this  last  cause  referred  to  was 
No.  12,137,  and.  after  proper  hearing,  judg- 
ment was  awarded  airainst  tbis  plaintiff  for 
eo&u  of  the  proceedrng,  November  5,  1885. 
tnd  the  cause  dismissed,  and  a  copy  of  said 
pleadings  and  record  is  filed  herewiUi  as  a 
Ptrtof  this,  marked,  'Exhibit  B* ;  that  cause 
No.  9,917,  although  fully  disposed  of  by  the 
court  and  abandoned  by  said  Reeme  and 
Qaackenbush  March  16,  1880,  still  remained 
oo  the  docket  of  the  court,  and  plaintiff,  be- 
lieving the  same  was  at  an  end,  left  the  state 
in  1881,  and  removed  to  the  territory  of  New 
Mexico,  and  remained  a  nonresident  of  this 
itate  until  1887 ;  that  no  one  was  authorized 
to  represent  him  in  said  cause,  or  to  make 
^7  agreement  for  him.  and  he  had  no  knowl- 
^gc  that  said  suit  was  still  pending  in  said 
court;  that,  as  appears  of  record  in  tbis 
conrt,  on  the  8d  day  of  November,  1886,  the 
defendants  herein,  Reeme  and  Quackenbush, 
or  some  one  in  their  behalf,  fraudulently 
and  without  this  plaintiff's  knowledge  or 
^LRA. 


consent,  caused  a  judgment  to  be  entenMl 
against  this  plaintiff  and  said  Stith,  as  by 
agreement,  for  $150  and  costs  for  $50.  and 
plaintiff  herein  says  that  be  had  been  his  own 
attorney  in  said  cause,  and  had  no  other; 
there  never  was  such  an  agreement  made  by 
him,  or  any  authorized  to  make  such,  an'd 
that  the  entry  of  said  judgment  was  a  gross 
fraud  upon  him  and  tbis  court,  and  that  the 
court  mado  no  inquiry  into  the  merits  of  said 
cause,  and,  had  such  cause  been  submitted  to 
the  court  for  inquiry,  no  judgment  could 
have  been  rendered  against  him ;  that  plain- 
tiff had  no  knowledge  that  said  Judgment 
had  been  rendered  against  him  until  about 
the  time  of  the  Issnfng  of  an  execution  on 
said  judflrment,  which  was  on  or  about  5tli 
June,  18$!.  Said  execution  was  issued  by 
the  defendants  Reeme  and  Quackenbush  to  the 
defendant  Stout,  who  is  sheriff  of  tbis  county, 
who  is  threatening  to  lew  the  same  upon  the 
property  of  this  plaintfff  in  this  county. 
Wherefore  plaintiff  prays  the  court  to  grant 
a  temporary  restraining  order  until  the  final 
hearing  of  this,  and.  upon  the  final  hearing 
of  this  cause,  to  grant  a  perpetual  Injunction, 
and  set  aside  and  hold  for  naught  said  judg- 
ment." 

Appellees  demurred  to  appellant's  com- 
plaint, which  demurrer  was  sustained  by  the 
court  and,  appellant  rcf usin;;  to  plead'  fur- 
ther, judgment  was  rendered  in  favor  of  ap- 
pellees. The  error  assigned  is  the  sustaining 
of  such  demurrer.  The  only  question  raised, 
therefore.  Is  the  sufficiency  of  appellant'a 
complaint.  Exhibit  A,  as  suggested,  is  the 
record  of  the  proceedings  in  cause  No.  9,917, 
Vitro  circuit  court,  and  such  cause  is  entitled 
**Jo$htta  B.  Beeme,  Auffu$tus  L.  Quaekenbu^ 
vs.  David  R.  Stith,  Martin  Hollinger,''  The 
complaint  in  said  9,917  shows  that  Stith  and 
Hollinger  executed  a  note  for  $800,  with  in- 
terest, to  one  Keith,  who  had  assigned  tbe 
same,  before  tbe  suit  was  instituted,  to  plain- 
tiffs, Reeme  and  Quackenbush.  Action  No. 
9.917  seems  to  have  been  brought  previous  to 
February  27,  1878,  for  on  that  day  it  appears 
thU  defendants  filed  answers  therein.  Upon 
issues  joined,  the  cause  came  on  for  trial  on 
March  8,  1880,  and  the  jury  rendered  a  ver- 
dict for  the  plaintiffs  in  the  sum  of  $1,088.88. 
On  March  10,  1880,  judgment  was  rendered 
on  the  record  in  favor  of  the  plaintiffs, 
Reeme  and  Quackenbush,  against  the  defend- 
ants, Stith  and  Hollinger.  Said  judgment 
was  set  aside  on  March  16,  1880.  On  June  8, 
1880,  the  court  overruled  the  motion  of  the 
defendants  for  a  new  trial,  and  rendered 
judgment  against  Stith  alone.  On  the  same 
day  tbe  record  reads :  *•  And  comes  now  de- . 
fendant  Hollinger.  and  files  his  demurrer  to 
plaintiff's  complaint,  and  the  court,  being 
advised,  overruled  said  demurrer,  and  the 
defendant  excepts  thereto,  and  is  ordered  to 
answer,  and  day  is  given."  It  appears  the 
case  then  lay  dormant  until  November  8, 
1885.  when  the  record  shows  the  following 
entry :  **Come  again  the  parties  by  their  at- 
torneys aforesaid,  and,  this  cause  being  at 
issue  and  coming  on  for  trial,  the  same  is  by 
sgreenient  submitted  to  the  court,  and.  by 
agreement,  the  court  finds  for  the  plaintiffs, 
and  asocfMiea  their  damages  at  the  sum  of  one 
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hundred  and  fifty  dollars  ($150. ) "  The  Judg- 
fnent  for  $150  and  costs  is  the  one  which  the 
Apoellant  seeks  to  permanently  enjoin  and 
set'  aside.  Exhibit  B  is  an  exhibit  of  the 
record  in  cause  No.  13,127  of  the  Vigo  cir- 
cuit court.  The  complaint  is  not  a  part  of 
it,  having  been  lost,  but  cause  12,127  ap- 
pears to  have  been  an  action  to  bind  Hol- 
linger  by  the  Judgment  rendered  in  cause 
No  9,917,  for,  upon  a  trial  by  the  court,  a 
judgment  was  rendered  on  June  8,  1881,  in 
cause  12,127,  declaring  Bollinger  bound  by 
the  judgment  in  9,9177  Such  judgment  was 
«et  aside,"*  however,  on  January  14,  1882,  and 
•en  June  7,  1882,  Hollinirer  was  granted  a 
new  trial.  Cause  No.  12, 127  was  finally  dis- 
posed of  as  follows:  "Come  again  the  par- 
ties by  their  attorneys,  and,  by  agreement  of 
the  parties,  it  is  ordered  that  this  cause  be 
and  the  same  is  hereby  dismissed  at  the  cost 
of  the  defendant."  It  is  shown  by  the  record 
that  causes  9,917  and  12,127  were  disposed  of 
on  the  same  day,  viz.,  Novembers,  1885,  and 
by  the  agreement  of  the  parties  acting 
by  their  attorneys.  Appellant  seeks  relief 
against  the  judgment  in  cause  9,917,  because 
of  nn  alleged  fraud  in  its  procurement;  he 
charges  that  the  judgment  plaintiffs,  Reeme 
and  Quackcnbush,  procured  an  attorney  to 
appear  in  his  behalf  and  fraudulently  agree 
to  the  judgment. 

While  the  demurrer  to  the  complaint  ad- 
tnits  tlie  truth  of  such  allegation,  it  is  proper 
to  bear  in  mind  that  the  action  was  upon  a 
promissory  note  executed  by  Hollingcr  for 
|;800.  and  that  the  appellant  nowhere  denies 
the  execution  of  this  note,  nor  does  he  deny 
that  there  was  ample  consideration  for  the 
«nmc,  nor  does  he  claim  that  it  has  been  paid, 
in  whole  or  in  part.  It  seems  that,  as  a  re- 
sult of  years  of  litigation,  a  judgment  for 
$150  was  rendered  against  the  appellant, 
when  the  original  note,  executed  by  him  on 
September  18.  1877,  wan  for  $800.  In  re- 
•epcct  to  attacks  upon  judgments  procured  by 
fraud,  there  are  several  well-established  rules 
for  the  guidance  of  the  courts:  (1)  The 
person  seeking  to  set  aside  the  Judjrment 
must  show  that  he  could  not  have  prevented 
the  fraudulent  procurement  of  the  judgment 
by  tlie  exercise  of  reasonable  diligence;  (2) 
that  he  was  reasonably  diligent  in  discover- 
ing the  fraud ;  (8)  that,  having  discovered 
the  fraud,  he  proceeded  with  reasonable  dili- 
gence to  ask  such  relief  as  the  law  affords ; 
(4)  he  must  show  that  he  had  a  meritorious 
•defense  to  the  action  in  which  the  fraudulent 
judgment  was  procured,  and  that  the  result 
will  probablv  be  different  if  he  is  allowed 
to  open  up  the  Judgment  and  defend ;  (5) 
if  the  court  had  jurisdiction  of  the  subject- 
matter  and  the  parties,  and  the  fraud  per- 
petrated was  in  the  procurement  of  jurisdic- 
tion, he  cannot  attack  such  judgment  col- 
laterally, but  must  ask  that  the  judgment 
be  opened  up  to  such  an  extent  only  as  will 
allow  him  to  make  a  meritorious  defense. 
The  appellant  has  not  by  his  complaint 
-brought  himself  or  his  defense  within  any  of 
these  rules.  According  to  the  allegations  of 
the  complaint,  appellant  appeared  to  the  ac- 
tion in  which  the  judgment  was  rendered 
(9,917),  for  he  filed  Eis  demurrer  to  the 
«4  L.  R.  A. 


complaint,  which  was  oyerroled,  whereupon 
he  was  ruled  to  answer.  The  filing  of  a 
demurrer  to  the  complaint  has  always  been 
recognized  as  a  full  personal  appearance  to 
the  action.  1  Work,  Pr.  224 ;  Knight  v.  Low, 
15  Ind.  875.  The  court,  therefore,  had  juris- 
diction of  the  subject-matter  and  the  parties, 
and  on  .June  8,  1880  (the  day  the  demurrer 
was  filed),  the  action  was  pending  in  the 
Vigo  circuit  court.  Appellant  alleges  that 
in  1881  he  left  the  state,  and  removed  to  New 
Mexico,  and  remained  a  nonresident  until 
1887.  He  also  alleges  that  no  one  was  au- 
thorized to  appear  for  him  in  said  action.  It 
thus  appears  that  he  deliberately  left  a  pend- 
ing action  from  1881  to  November  8,  1885, 
when  the  judgment  was  rendered,  with  no 
one  looking  after  his  interest.  This  makes 
a  case  of  gross  negligence.  It  is  true  he 
alleges  that  the  cause  was  fully  disposed  of 
by  the  court  and  abuidoned  bv  said  Reeme 
and  Quackenbush,  March  16, 1S30,  but  it  does 
not  aver  in  what  manner  the  case  was  dis- 
posed of,  or  how  it  had  been  abandoned,  and 
Exhibit  A  shows  that  he  filed  a  demurrer  to 
the  complaint  on  June  8,  1880,  three  months 
after  the  alleged  disposition  and  abandon- 
ment. He  also  alleges  that  he  had  no  knowl- 
edge that  said  suit  was  still  pending ;  but  in 
law  it  was  his  business  to  realize,  and  he  was 
bound  to  know,  it  was  pending  after  be  had 
entered  a  full  appearance.  It  is  also  alleged 
that  the  appellant  had  no  knowledge  of  the 
existence  of  said  judgment,  rendered  No vem- 
her  8,  1885,  until  June  5,  1891.  He  returned 
from  New  Mexico  in  1887,  but  did  not  dis- 
cover the  judgment  until  June,  1891, — ^nearly 
six  years  after  its  rendition,  and  four  years 
after  his  return ;  presumably,  he  had  not  made 
inquiry  about  the  case  from  the  time  it  was 
rendered  up  to  June,  1891,  —a  period  of  nearly 
six  vears,— for  the  slightest  investigation 
would  have  disclosed  its  existence.  And, 
further,  it  does  not  appear  that  he  made  an 
inquiry  about  the  penafng  action  from  1881, 
when  he  left  Indiana,  until  1891,  when  he 
discovered  the  j udgment.  This  does  not  con- 
stitute diligence.  The  existence  of  the  j  udg* 
ment  was  made  manifest  to  appellant  June 
5,  1891,  and,  while  the  record  does  not  reveal 
when  this  action  was  brought,  the  first  step 
taken,  as  shown  by  the  record,  was  on  Mon- 
day, May  2,  1892,  nearly  a  year  after  the 
discovery  of  the  judgment.  "A  party  who 
seeks  to  have  a  judgment  set  aside  for  fraud 
practiced  in  obtaining  the  judgment  must 
show  in  his  application  that  he  has  a  meri- 
torious defense,  which  he  was  prevented  from 
making ;  that  he  was  guilty  of  no  laches  in 
failing  to  prevent  or  discover  the  fraud ;  and 
that  he  made  his  application  for  relief  with- 
out delay  after  the  discovery."  Ha/rman  v. 
Moore,  112  Ind.  227.  ^'The  parties  to  an  ac- 
tion cannot  impeach  the  judgment  rendered 
therein  in  anj  collateral  pro^eding,  on  the 
ground  that  it  was  obtained  through  fraud 
or  collusion.  It  is  their  business  to  see  that 
it  in  not  thus  obtained.''  Black,  Judgm. 
^291.  **  In  order  to  justify  a  court  in  enjoin- 
ing the  enforcement  of  a  1  udgment  claimed 
to  have  been  obtained  by  fraud,  mistake,  or 
accident,  it  is  necessary  for  the  complaint  to 
show,  in  addition  to  the  fraud  or  mistake 
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relied  npofB,  that  it  could  not  have  been 
preventod  by  the  use  of  reasonable  diligence 
on  his  part,  and  that  he  has  been  diligent 
in  seeking  relief."  BeUliff  v.  Stretch,  180 
Ind.  285,  286.  "A  partv  who  seeks  the  aid 
of  a  court,  and  asks  to  be  relieved  from  a 
judgment  obtained  against  him  by  fraud, 
must  proceed  promptly  upon  the  discovery 
of  the  fraud.  ^  IftchoUan  t.  Nicholson,  118 
Ind.  135.  Appellant  did  not  use  ordinary 
care  to  prevent  the  alleged  fraudulent  judg- 
■nent,  having  left  the  case  pending  in  1881, 
with  no  one  to  look  after  it,  until  1885,  when 
the  jud^ent  was  rendered ;  nor  did  he  exer- 
cise diligence  to  discover  it,  for  the  slightest 
inquiry  would  have  informed  him  of  its  ex- 
istence, which  he  did  not  discover  for  six 
years,  nor  does  he  allege  that  he  made  any 
inquiry  -at  any  time.  Besides,  he  was  neg- 
ligent in  not  bringing  the  action  for  relief 
after  the  discovery  of  the  Judgment  until 
nearly  a  year  fif  ter  its  rend  i tion.  It  is  al  ways 
flecessBry,  when  one  seeks  to  set  aside  a  judg- 
ment procured  by  fraud,  to  show  that  there 
is  a  meritorious  defense  to  the  action  in 
which  the  judgment  was  rendered.  Black, 
Jadgm.  1^  847-849 ;  Edrman  v.  Moore,  tupra. 
Not  only  should  it  be  averred  that  there  is  a 
good  defense,  but  the  facts  constituting  it 
ahould  be  stated  and  verified  by  affidavit 
Wilton,  Sewing  Maeh.  Ch.  v.  Gurrjf,  126  Ind. 
161;  QoldAerry  v.  Carter,  28  Ind.  59.  60; 
Fn&l  ▼.  Dodge,  15  Ind.  189 ;  Black,  Judgm. 

As  near  as  the  appellant  comes  to  alleging 
a  meritorious  defense  is  the  following :  **  And 
the  court  made  no  inquiry  into  the  merits  of 
said  cause,  and,  had  such  cause  been  sub- 
mitted to  the  court  for  inquiry,  no  judgment 
-could  have  been  rendered  against  him.  **  This 
is  in  the  nature  of  argument,  and  does  not 
amount  to  an  allegation  that  appellant  had 
a  meritorious  defense  in  cause  9,917,  wherein 
the  judgment  was  rendered.  He  should  have 
stated  the  facts  showing  such  defense,  so  that 
the  court  could  have  seen  its  merits  and  the 
injustice  of  the  alleged  fraudulent  judgment. 
The  appellant  does  not  deny  that  he  executed 
the  $800  note  sued  on  in  cause  9,917 ;  he  does 
not  deny  that  there  was  a  valuable  and  full 
consideration  therefor ;  nor  does  he  deny  that 
it  evidenced  a  fair  and  honest  debt  from  him 
to  the  plaintiffs,  Reeme  and  Quackenbush, 
the  assignees  of  the  payee,  Keith ;  nor  does 
he  daim  that  any  portion  of  the  debt  evi- 
denced by  said  note  has  been  paid.  He 
wholly  fails  to  show  that  he  had  any  defense, 
meritorious  or  otherwise,  in  cause  9,917,  in 
which  the  judgment  was  rendered  for  about 
eoe  tenth  of  the  sum  represented  by  the  prin- 
cipal and  interest  of  the  original  note  on 
which  the  recovery  was  had.  It  is  clear  that 
tiie  court  had  jurisdiction  of  the  subject- 
matter  and,  when  the  appellant  demurred  to 
the  complaint,  it  took  jurisdiction  of  his 
person.  He  does  not  claim  that  he  did  not 
€le  a  demurrer  to  the  complaint,  nor  does  ho 
4eny  the  court 'a  Jurisdiction  of  the  subject- 


matter  and  the  parties.  Therefore  such  luris- 
diction  did  exist  in  cause  9,917,  and  anr 
lugment  rendered  therein  would  not  be  void, 
however  wrongful  or  erroneous ;  such  judg* 
ment,  not  being  wholly  void,  cannot  be  at- 
tackeid  collaterally.  &ehange  Bank  v.  Auli^ 
102  Ind.  822 ;  Andtrwn  v.  WiUon,  100  Ind. 
402 ;  LanUt  v.  Maffett,  102  Ind.  28 ;  Palrr^erton 
V.  Hoop,  181  Ind.  28;  OuUyy.  Shirk,  181  Ind. 
79;  Barman  v.  Moore,  supra;  Rogers  ▼. 
Beauchamp,  lOS  Ind.  88 ;  Beid  v.  MitcheU,  98 
Ind.  469. 

Where  judgment  is  rendered  through  tho 
unauthorized  appearance  of  an  attorney  for 
the  defendant,  the  defendant  should  not  aak 
to  perpetually  enloin  the  judgment,  and  have 
it  declared  a  nullity,  but  should  ask  that  it 
be  opened  up,  and  the  proceedings  thereon 
stayed,  until  there  can  be  a  trial  on  tho 
merits.  Coon  v.  Welbom,  88  Ind.  282;  Busk 
V.  Bush,  46  Ind.  88.  84;  WiUy  ▼.  Pratt,  28 
Ind.  685,  686;  Pierson  v.  ffolman,  5  Blackf. 
482.  "  It  may  be,  on  a  proper  application, 
showing  that  a  judgment  has  been  rendensd 
by  default,  or  for  want  of  an  answer,  or  an 
appearance  by  an  attorney  without  authority, 
and  without  notice  to  defendant,  even  after 
Judgment,  the  court  will  allow  an  issue  to 
be  formed,  and  the  merits  of  the  case  tried, 
but  the  court,  in  order  to  protect  the  plaintiff 
from  suffering  from  the  act  of  the  attorney, 
and  at  the  same  time  save  the  defendant  from 
inlury,  will  let  the  Judgment  stand,  but  stay 
all  proceedings,  and  let  in  the  defendant  to 
plead,  if  he  has  any  defense.  **  Bush  v.  Bush, 
supra,  "  Buch  must  now  be  deemed  the  settled 
practice  of  the  court.  It  will  always  afford 
adequate  relief  to  a  defendant,  while  at  tho 
same  time  it  protects  a  plaintiff  who  has  ob- 
tained a  judgment,  so  lar  as  he  can  be  pro- 
tected, from  some  of  the  injurious  conse- 
quences to  which  he  might  be  exposed  by 
delay.*  Wilep  v.  Pratt,  supra.  '^A.  judg- 
ment obtained  bv  fraud  is  binding  on  the  par- 
ties until  set  aside  in  some  proceeding  for  that 
purpose.  **  Palmerton  v.  Hoop,  supra;  Weis$ 
v.  QuerinMU,  109  Ind.  444.  <*  These  meth- 
ods, however,"  all  contemplate  proceedings 
in  the  case  in  which  the  unauthorized  judg- 
ment is  alleged  to  have  been  obtained.  They 
give  no  countenance  to  the  notion  that  a  Judg- 
ment, however  wrongfully  obtained,  may  ba 
ignored,  and  the  rights  of  the  parties  again 
inquired  into  in  a  collateral  proceeding.* 
Weiss  V.  Querinean,  supra.  Appellant  baa 
not  sought  relief  in  the  original  cause  No. 
9,917,  in  which  the  Judgment  was  obtained, 
but  presents  a  new  and  collateral  action,  ask- 
ing to  have  the  Judgment  rendered  therein 
decreed  a  nullity  and  perpetually  enjoined, 
instead  of  asking  permission  to  defend  in 
9,917.  He  has  mistaken  his  remedy,  and  tha 
court  cannot  lend  him  its  aid.  For  the  rea- 
sons stated,  we  are  convinced  that  the  court 
below  did  not  err  in  sustaining  the  demurrer 
to  the  appellant's  complaint. 

7^  judgment  is  (tfhfned. 
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1.  In  an  action  to  recover  damages  for 
floury  to  a  plaintiflTs  anii«  necessitatiDfr 
amputation,  it  is  not  error  to  allow  the  plaintiff 
to  exhibit  to  the  jury  the  naked  remnant  of  the 
arm. 

8.  The  evldeiioe  of  a  witness  g^ven  on  a 
former  trial  of  a  civil  case,  who  baa  ainoe 
died,  may  be  proven  on  asabaequent  trial  of  the 
cose. 

8*  The  loniphand  notes  made  by  the 
sworn  stenoftntpher  who  took  the  evldenoe 
upon  a  former  trial  of  the  case  are  the  beet  evi- 
dence of  such  evidence  of  the  dead  witness,  and 
should  be  used,  or  the  nonproduction  ieirally  ao- 
oounted  for,  on  a  second  trial:  but  where  those 
notes  show  that  the  dead  witness  made  in  his  evi- 
dence an  illustration  merely,  and  do  not  show 
what  that  illustration  waa  or  in  any  way  convey 
It  to  the  second  Jury,  a  witness  may  be  used  to 
prove  what  such  iUustration  was. 

4«  It  is  the  absolute  duty  of  a  railroad 
eompany  to  keep  its  track  ft*ee  from 
dangerous  obstructions  of  every  sort, 
80  that  its  cars  may  pass  safely;  and,  if  a  pas- 
aenirer  is  injured  by  reason  of  any  such  ob- 
struction alonff  the  line  of  its  road,  the  burden  is 
upon  it  to  prove  that  the  accident  was  the  result 
of  the  plaintilTs  own  negrligence,  or  that  the 
most  thorough  and  perfect  diligence  could  not 
have  foreseen  and  prevented  the  injury.  Neither 
can  the  company  relieve  Itself  from  liability  as 
to  the  condition  and  construction  of  its  road  by 
oonfldlnflT  duties  which  it  owes  to  passengrers  to 
other  hands,  whether  independent  contractors 
or  not. 

6.  The  doctrine  of  the  nonliability  of 
one  for  the  negrlig^nce  of  another  be- 
cause the  latter  is  an  mdependeot  contractor 
does  not  apply  to  relieve  the  former  from  liabil- 
ity for  the  omigsfon  of  a  duty  imposed  upon  him 
by  law  in  behalf  of  the  safety  of  the  public. 

6»  If  a  railroad  company,  while  using 
its  track  for  the  carriage  of  passen- 
gers* engages  in  a  work  to  be  done  on 
its  road»  and  in  the  immediate  proximity  to 
Its  track  an  accident  happens  to  a  passen^rer  by 
reason  of  an  obstruction  of  the  track  preventintr 
the  safe  passaere  of  the  cars,  arislnflr  from  negli- 
gence in  the  performance  of  the  work,  it  is  no 
defense  to  the  company  to  show  that  it  had 
placed  the  work  in  the  hands  of  an  independent 
contractor,  and  that  his  carelessness  caused  the 
obstruction. 

7*  To  debar  a  plaintiff  from  recoFory 
of  damages  for  an  ii^ury  from  negli- 
gence* his  negligence  must  be  the  proximate 
cause  of  the  injury.  When  both  parties  are 
chargeable  with  negligence,  the  plaintiff  cannot 
recover  if  his  negligence  contributed  in  any  de- 
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gree  to  bip  Injury;  but,  if  it  did  not  contribute  io 
it  in  any  degice,  he  may  recover,  his  negligence 
not  then  being  contributory,  because  not  the 
proximate  cause  of  the  injury,  but  only  remote 
from  it,  or  collateral  lo  it;  and  the  defendant^ 
negligence  is  in  such  case  the  proximate  cause  of 
the  injury. 

8*  Though  the  negligence  of  the  plain- 
tiff be  in  character  contributory,  yet, 
if  his  injury  would  have  occurred  from  the  de- 
fendant's negligence  just  the  same  if  the  phiin- 
tiff  had  been  in  no  wise  negligent,  the  plaintiff  i» 
not  prevented  by  his  negligence  from  recov(  ry 

9.  Though  a  plaintiff  be  charf^eable 
with  negligence  contributing  to  tbe 
ii^ury*  yet,  if  the  defendant  know  of  the  dan- 
ger to  the  plaintiff  arising  from  his  ncgligf'nce. 
and  can  by  ordinary  care  avoid  the  injury,  but 
does  not,  he  is  liable  for  his  negligence,  notwitii- 
standing  the  plaintiff's  negligence. 

10.  An  instruction  is  abstract  if  no  evi. 
dence  tends  to  show  the  facts  it  supposes,  and 
ought  not  to  be  given. 

11.  If  an  instruction  has  been  given, 
this  court  will  not  reverse  a  judgment 
because  of  it,  if  there  is  any  evidenoe  tending  to 
prove  the  fact  it  supposes,  though  that  evidence 
be  very  weak  in  the  opinion  of  this  court. 

18,  Things  which  may  be  considered 
in  assessing  damages  for  injury  to  person. 

18,  An  instruction  ought  never  to  as* 
sume  as  proven  the  facts  which  it  suppose^,  but 
ought  to  be  hypothetical;  yet,  if  such  an  instruc- 
tion has  been  given,  and  the  appellate  court  sees 
from  the  record  that  those  facts  were  proven  be- 
yond controversy,  and  were  conceded  or  tacitly 
conceded,  and  not  a  subject  of  controversy  on 
the  trial,  such  improper  instruction  will  not  be 
ground  for  reversal  if  correct  in  law. 

14.  An  instruction  which  could  not  pos- 
sibly have  prejudiced  the  party,  though 
Incorrect  or  abstract,  will  not  be  ground  for  re- 
versal; but  it  must  be  very  clear  that  it  oouid 
not  have  hurt  the  party  complaining  of  it. 

16.  If  a  party  who  has  caused  to  be 
submitted  to  the  Jury  particular  questions 
of  fact  allows  the  jury  finding  a  general  verdict 
to  be  discharged  without  asking  the  court  to  hare 
them  answered,  he  is  deemed  to  have  waived 
such  answer. 

(March  24,1804.) 

ERROR  to  the  Circuit  Court  for  Tucker 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  lo  hove 
resulted  from  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  oDinion. 

Messrs.  C.  W.  Dailey  and  L.  D.  Strader 
for  plaintiff  in  error. 

Messrs.  B.  B.  Dovener,  J.  J.  Conifi;  and 
A.  B.  Parsons  for  defendant  in  error. 

Brannon,  J.,  delivered  the  opinion  oi  the 
court : 
This  case  has  been  once  before  in  this  court. 


Note.— For  the  eflfect  of  a  passenger^s  negligent 
exposure  of  person  at  a  car  window  see,  in  connec- 
tion with  the  above  case,  the  noU  to  Richmond  ft 
D.  R.  Co.  V.  Scott  (Va.)  16  L.  R,  A.  01. 
2t  L.  R    A. 


For  exceptions  to  toe  rule  as  to  nonliability 
for  acts  of  indepeudi-nt  contractors,  see  wAt  tcv 
Hawver  v.  Whalen  (Ohiu)  14  L.  K.  A.  828. 


Soe  al^a  2V   L.  H.  A.  271):   34   L.  H.    A.  207;  40  L.  R.  A.  831:  41  L.  R.  A.  830: 
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35  W.  Va.  889.  The  action  wag  to  recover 
damages  for  injury  to  the  arm  of  the  plain- 
tiff from  collision  with  a  pile  of  rock  stand- 
ing near  a  railroad  track  of  a  passenger  coach 
on  which  the  plaintiff  was  a  passenger.  The 
plaintilf  recovered  a  verdict  and  judgment 
for  $9,000,  and  the  railroad  company  has 
brought  the  case  to  this  court  on  writ  of  er- 
ror. 

Question  1.  Did  the  court  err  in  allowing 
the  plaintiff  to  unclothe  and  exhibit  to  the 
jury  the  shoulder  from  wJiich  the  arm  had 
been  severed  by  amputation?  Counsel  for 
plaintiff  in  error,  while  insisting  on  this 
point,  cites  no  authority  to  sustain  his  con- 
tention. Of  course,  evidence  .must  be  rele- 
vant, as  tending  to  establish  some  material 
matter  in  the  case.  Is  this  at  all  relevant? 
The  plaintiff  had  a  right  to  prove  the  hurt, 
and  that  it  had  entailed  lasting  injury  by 
causing  the  amputation  and  loss  of  his  arm. 
He  could  prove  that  by  oral  evidence.  He 
could  himself  stand  before  the  jury  for  ocular 
demonstration  of  the  fact ;  anti  why  may  he 
not  intensify  and  make  more  certain  the  fact 
by  inspection  of  the  naked  shoulder  itself? 
It  is  odIv  more  and  more  conclusive  evidence 
upon  a  fact  which  he  was  entitled  to  prove, 
and,  being  relevant,  we  cannot  exclude  it 
because  there  may  have  been  danger  of  in- 
spiring sympathy  in  the  jury  and  increasing 
damages. 

Question  2.  Did  the  court  err  in  permitting 
the  witness  Coniff  to  give  evidence  of  the 
evidence  of  Sydney  Harris  on  a  former  trial, 
be  having  died  before  the  second  trial?  It 
i^-ems  clear  that  the  law  allows  evidence  to 
prove  the  evidence  on  a  former  trial  of  a 
witness  since  deceased.  1  Greenl.  Ev.  §  163 ; 
Kice.  Crim.  Ev.  §  224.  But  this  is  said  not 
to  be  sustained  by  decisions  in  Virginia  or 
West  Virginia.  In  Finn's  Case,  5  Rand. 
(Va.)  701.  it  is  asserted  that  such  evidence 
is  admissible  in  civil  cases,  but  not  in  a 
criminal  case.  This  was  obiter  as  to  a  civil 
case,  as  the  case  was  a  criminal  case,  and  per- 
haps obiter  as  to  a  criminal  case  as  to  a  dead 
witness,  as  the  witness  was  one  out  of  the 
state.  In  Brogy's  Case,  10  Gratt.  783,  that 
case  is  recognized  as  deciding  that  such  evi- 
dence is  not  admissible  in  criminal  cases, 
and  evidence  of  what  a  witness  for  the  pris- 
oner said  on  a  former  trial,  thou&rh  offered  by 
the  prisoner,  was  rejected,  flow  far  these 
cases  settle  the  question  as  to  the  admissi- 
bility of  evidence  of  a  deceased  witness  on  a 
former  trial  is  immaterial  here.  Though  not 
binding.  I  think  the  opinion  of  Judge  firock- 
enbrough  in  Finn's  Vase,  that  in  civil  cases 
the  evidence  of  such  deceased  witness  is  ad- 
missible, is  clearly  good  law,  harmonizing 
with  the  vast  volume  of  authority  elsewhere. 
It  has  been  so  held  in  Lee  v.  Hill,  87  Va.  497. 
The  only  serious  question  here  is  as  to  the 
mode  of  proof  in  this  case.  The  plaintiff 
proved  what  the  dead  witness  had  stated  by 
(-oniff,  and  not  by  the  evidence  as  taken  in 
shorthand  and  written  out  in  longhand  by  the 
stenographer  on  the  first  trial,  and  the  ap- 
pellant's counsel  contends  that  the  stenog- 
rapher's report  was  the  best  evidence,  and 
should  have  been  used,  because  the  statute 
(Code  1891,  p.  1062,  %  8)  makes  it  official. 
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It  seems  to  me  that,  as  this  act  declares  the 
reporter's  notes  official,  and  the  best  author- 
ity in  any  matter  of  dispute,  and  provides 
that  they  shall  be  used  by  the  parties  in  any 
proceedings  wherein  they  may  be  required, 
such  notes  must  be  used,  or  an  excuse  given 
before  substitutionary  evidence  can  be  given. 
I  do  not  regard  these  notes  as  technically 
primary  evidence  in  a  legal  sense,  but  the 
clauses  of  the  act  just  mentioned  themselves 
make  the  notes  in  effect  primary.  Why, 
under  these  clauses,  evidence  by  a  witness 
should  be  resorted  to  in  a  second  trial  of  the 
same  case  between  the  same  parties,  instead 
of  these  notes,  I  cannot  see,  looking  at  the 
statute.  The  legislature  surel>  meant  it  to 
be  the  highest  authority  on  the  evidence  be- 
tween the  same  parties  in  that  case,  on  that 
trial  or  a  new  trial,  because  taken  by  a  sworn 
stenographer,  in  presence  of  court,  witness, 
parties,  and  counsel,  and  presumably  veri- 
fied, and  therefore  more  apt  to  be  reliable 
than  a  witness  statin^:  it.  But  for  those 
features  of  the  statute,  no  doubt  any  witness 
could  be  called  to  prove  the  evidence  of  the 
dead  witness.  The  opinion  by  Judge  Lucas, 
touching  this  statute,  in  Cummings  v.  Arm' 
strong,  34  W.  Va.  1,  leans  in  this  direction. 
But,  be  that  question  as  it  may,  suppose  the 
stenographer's  notes  be  inadequate  to  convey 
to  the  second  jury  what  the  witness  con- 
veyed to  tile  first,  as  is  peculiarly  the  case 
in  this  instance.  A  most  material  question 
is  whether  the  plaintiff's  arm,  at  the  time 
the  moving^  train  raked  against  the  pile  of 
rock,  and  his  injury  was  received,  was  inside 
the  car,  or  extended  outside  the  window. 
Mrs.  Harris,  when  asked  a  pointed  question 
as  to  this,  according  to  these  notes,  did  not 
answer  in  language,  and  instead  of  such  an- 
swer the  notes  used  the  word  ''illustrates." 
However  plain  to  the  first  jury  that  illustra- 
tion may  have  been, — plainer  to  convey  her 
meaning  than  words,  perhaps, — yet  that  il- 
lustration was  not  furnished  by  these  notes, 
and  the  notes  on  this  point  would  convev  no 
meaning.  Coniff's  evidence  shows  that  Mrs. 
Harris,  in  her  illustration,  used  a  book  to 
represent  the  window  sill  of  the  car,  one  side 
of  it  representing  the  inside  of  the  window, 
the  other  its  outside,  and  placing  her  elbow 
upon  it,  showed  how  Carrico's  arm  was  rel- 
ative to  the  outside  of  the  sill  and  car,  show- 
ing several  inches  space  between  the  elbow 
and  the  outside  of  the  car.  Now,  should  the 
plaintiff  have  been  required  to  use  only  these 
notes  of  the  evidence,  and  lose  the  benefit  and 
meaning  of  Mrs.  H*8  evidence  as  given  on 
the  first  trial?  We  think  not.  The  proper 
course  was  to  have  read  the  official  report  of 
Mrs.  Harris'  evidence,  and  to  have  used  oral 
evidence  to  supply  its  defect  above  specified. 
But  an  inspection  of  the  report  of  her  evi- 
dence, which  we  are  authorized  to  make 
(Code,  chap.  136,  g  7),  shows  that  there  is 
no  variance  between  it  as  then  given  and  as 
given  by  Coniff.  But,  if  there  were,  or 
Coniff  omitted  an^  matter  which  she  stated, 
there  was  the  official  report,  and  the  defend- 
ant could  have  used  it  to  ward  off  harm  to 
it  or  for  any  lawful  purpose.  We  see  no 
room  to  say  harm  was  done  to  the  defendant 
under  this  heading.    To  reverse  a  trial  on 
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this  ground  would  be  narrow  and  technical. 
It  is  not  every  step  in  a  lonff,  wearisome 
trial  that  is  the  open  sesame,  all  potential  to 
call  for  reversal.  The  field  of  harmless  error 
has  been  sensibly  widening  in  recent  years. 
The  courts  are  becoming  more  and  more, 
every  year,  averse  to  reversing  decisions  for 
technical  errors  or  errors  plainly  not  harm- 
ful, especially  where  it  is  seen  that  substan- 
tial justice  has  been  done. 

Question  8.  Is  there  error  as  to  instructions 
given  for  plaintiif  ?  As  they  may  be  of  use 
to  courts  and  bar,  I  give  them  in  full :  "  The 
court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendant  placed 
or  allowed  to  be  placed  by  its  railroad  track 
a  pile  of  stone  in  such  dangerous  proximity 
to  said  track  as  to  prevent  the  passage  of  a 
passenger  car  on  said  track  without  striking 
or  scraping  said  car,  and  in  consequence 
thereof  the  plaintiff  was  injured  as  is  charged 
in  the  declaration,  without  fault  on  his  part 
contributing  to  said  injury,  such  act  of  the 
defendant  is  negligence  in  law."  It  is  said 
this  instruction  is  bad  because  no  evidence 
showed  that  the  company  placed  or  allowed 
the  stones  to  be  placed  where  they  were,  but 
they  were  placed  there  by  third  parties. 
They  were  placed  there  by  persons  gettine 
them  for  work  on  the  line  of  the  road.  I  will 
not  enter  at  large  into  the  nice  question  of 
how  far  one  person  is  liable  for  the  act  of 
another  who  is  an  independent  contractor, 
or  the  question  who  is  an  independent  con- 
tractor, as  to  do  80  would  be  useless  in  this 
case,  and  only  repetition  of  elaborate  discus- 
sion long  ago  applied  to  these  questions. 
The  general  rule  may  be  stated  to  be  that  one 
'  who  has  contracted  with  a  fit  and  competent 
person,  exercising  an  independent  employ- 
ment, to  do  work  not  in  itself  dangerous  to 
others  or  unlawful,  according  to  the  con- 
tractor's own  method,  and  without  his  being 
subject  to  control,  except  as  to  the  results  of 
his  work,  will  not  be  answerable  for  the 
wrongs  of  such  contractor,  his  subcontractor 
or  servants,  committed  in  the  prosecution  of 
his  work.  Nice  questions  arise  in  the  appli- 
cation of  the  rule.  Who  is  an  independent 
contractor?  Or  rather,  is  he  an  independent 
contractor,  or  only  an  agent  or  representative 
of  the  employer  in  the  particular  case?  A 
test  which  has  been  proposed,  and  generally 
an  adequate  one,  or  as  good  a  test  put  in  a 
few  words  as  can  be  suggested,  is.  Had  the 
defendant  the  right  to  control,  in  the  ffiven 
particular,  the  conduct  of  the  person  doing 
the  wrong  ?  If  he  had,  the  employer  is  1  i  able ; 
if  not,  he  is  not  liable,  for  the  renson  that  the 
one  doing  the  act  is  an  independent  con- 
tractor. See  Whart.  Neg.  §  181 ;  2  Thomp. 
Neg.  §§22,  85;  2  Wood.  Railway  Law,  g 
284 ;  1  Korer,  Railroads,  468 ;  JVtfu  Orleans, 
M.  d  0.  B.  Co.  V.  Harming,  82  U.  8.  15 
Wall.  649,  21  L.  ed.  220;  Cooley.  Torts,  546; 
Patterson,  Railway  Accident  Law,  119 ;  Pow- 
eU  V.  Yirginia  Constr,  Oo.  88  Tenn.  692 ;  8t, 
LouU,  Ft,  8.  d  W,  R.  Co,  v.  WiUU,  88  Kan. 
880 ;  DiUan  y.  Runt,  105  Mo.  154 ;  Boddy  y. 
MiMouri  Pae.  R.  Co.  104  Mo.  284,  12  L.  R 
A.  746 ;  Erie  y.  CauUeinB,  85  Pa.  247,  27  Am. 
Rep.  642,  and  noU, 

But  this  principle  cannot  relieve  the  de- 
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fendant  in  this  particular  case.  One  of  the 
very  plainest  duties  imposed  upon  a  railroad 
company  carrying  passengers  for  pay  is  that 
it  shall  keep  its  track  in  good  and  safe  con- 
dition, free  from  obstructions  endangering 
those  passengers.  For  the  public  to  yield  or 
waive  the  performance  of  this  dut^  would  be 
to  waive  tiiat  which  is  of  the  highest  im- 
portance to  personal  safety  and  life  itself. 
The  law  is  necessarily  rigid  as  to  this.  Pas- 
sengers are  entitled  by  the  clearest  principles 
to  look  to  the  carrier  who  has  en^^ged  to 
carry  them  in  this  respect,  and  cannot  be  told 
to  follow  some  one,  a  stranger  to  them  and 
often  irresponsible.  The  company  cannot 
divest  itseli  of  or  shift  this  obligation.  In 
this  case  when  before  in  this  court  this  duty 
is  called  an  absolute  duty  imposed  upon  the 
company;  and  in  Searle  v.  Kanawha  d  0. 
R  Ch,,92  W.  Va.  870,  we  held  that  railroad 
companies,  in  tenderness  to  human  life,  are 
liable  to  passengers  for  the  slightest  negli- 
gence, ana  required  to  exercise  the  greatest 
possible  diligence  and  care,  not  only  in  the 
management  of  trains,  but  also  in  the  struct- 
ure, repair,  and  care  of  the  track  and  bridges, 
and  all  other  arrangements  necessary  to  the 
safety  of  passengers.  In  this  case  we  find  a 
pile  of  rock  so  close  to  the  track  that  the 

fiassenger  car  cannot  pass  in  safety,  but  col- 
idcs  with  or  scrapes  against  it,  and  griev- 
ously hurts  a  passenger's  arm,  invading,  we 
may  say,  the  very  track  itself,  for  the  track 
is  for  the  passage  of  the  coach.  Surely  the 
railroad  company  is  liable  to  the  passenger. 
The  doctrine  of  nonliability  of  a  defejidant 
because  the  act  is  that  of  an  independent  con- 
tractor does  not  apply  where  the  thin^  which 
that  contractor  does,  and  does  negligently, 
is  something  which  the  law  in  defense  of 
public  interests  requires  the  defendant  to  do 
carefully  and  properly.  Patterson,  Railway 
Accident  Law,  127;  Chicago  v.  Bobbins,  67 
U.  a  2  Black,  418,  17  L.  ed.  298;  Whart. 
Neg.  §  185.  See,  especially.  Wood,  Mast. 
&  8.  8  816  ;  Storn  v.  Utiea.  17  N.  Y.  104, 
72  Am.  Dec.  487. 

Here  the  duty  rested  on  the  company  not 
to  pile  the  stones  as  was  done,  and,  had  it 
done  the  act  itself,  it  would  have  been  liable 
for  obstructing  the  way,  and  so  none  the  less 
in  this  case,  in  the  similar  case  of  Virginia 
Cent  R,  Co.  v.  Sanger,  16  Gratt.  280,  Judge 
Daniel  said  that  if  a  railroad  company  using 
its  track  for  passenges  engages  in  work  on 
its  road  or  in  the  immediate  proximity  to  its 
track  negligence  in  doing  which  would,  in 
the  opinion  of  cautious  persons,  involve  the 
hazara  of  obstruction  to  the  passage  of  its 
cars,  it  would  be  just  as  incompetent  for  it, 
in  case  of  accident  to  a  passenger  from  neg- 
ligence in  the  work,  to  show  merely  that  it 
had  placed  the  work  in  the  hands  of  a  con- 
tractor, and  that  the  obstruction  was  caused 
by  the  carelessness  of  one  of  his  employes, 
as  it  would  be  for  the  company,  in  case  of 
accident  to  a  passenger  from  want  of  care  or 
skill  in  the  management  of  a  train,  to  show 
that  such  management  had  been  let  out  to  a 
contractor,  and  that  the  accident  was  due  to 
the  negligence  of  one  of  his  employ te.  In 
Carrico  v.  West  Virginia  Cent,  d  P.  R  Co., 
85  W.  Va.  889,  this  very  case,— it  wai  held- 
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''It  is  the  al)0o]ute  duty  of  a  railroad  com- 
pany to  keep  its  track  free  from  dangerous 
obstractions  of  every  sort,  and  when  a  pas- 
senger is  injured  by  reason  of  any  such  ob- 
struction along  the  line  of  its  road,  the  burden 
deToWes  upon  it  to  prove  that  the  accident 
was  the  result  of  the  plaintiff's  own  negli- 
gence, or  that  the  most  thorough  and  perfect 
diligence  could  not  have  foreseen  and  pre- 
rented  the  injury.  Neither  can  the  company 
relieve  itself  from  liability  in  regard  to  the 
condition  and  construction  of  its  road  by  un- 
dertaking to  confide  these  duties  which  it 
owes  to  passengers  to  other  hands,  no  matter 
what  precaution  it  may  have  taken  in  select- 
ing such  agencies."  I  concurred  in  this 
point  in  the  syllabus.  A  careful  reconsider- 
ation of  this  feature  of  the  case  has  not  dis- 
closed to  my  mind  any  error  in  it.  We  think 
it  concludes  this  point  on  the  present  writ  of 
error.  We  also  think,  as  to  this  point,  the 
case  of  Vtrginia  CerU.  B,  Co,  v.  Sanger,  15 
Gratt.  280,  binds  us  to  hold  the  defendant 
liable  in  this  case.  There  a  contractor  was 
getting  out  rock  for  work  on  the  road,  and  a 
rock  in  some  way  obstructed  the  track,  de- 
railed a  train,  and  injured  a  passenger,  and 
it  was  held  that  the  duty  of  keeping  the  track 
free  of  obstruction  was  embraced  in  the  war- 
ranty to  carry  the  passenger  safely,  and  that, 
if  a  railroad  company,  while  using  its  track 
for  carriage  of  passengers  engages  in  a  work 
to  be  done  on  its  road  and  in  the  immediate 
proximity  to  its  track,  negligence  in  which 
would,  in  the  opinion  of  cautious  persons  in- 
ToWe  the  hazard  of  obstruction  to  the  passage 
of  cars,  and  an  accident  to  a  passenger  comes 
from  negligent  performance  of  the  work,  it 
is  no  defense  to  show  merely  that  they  had 
placed  the  work  in  the  hands  of  a  contractor, 
and  that  the  obstruction  was  caused  by  the 
carelessness  of  one  of  his  employ^.  For  an- 
other reason  the  doctrine  of  independent  con- 
tractor cannot  excuse  this  company.  When 
a  passenger  for  pav,  riding  in  a  car,  is  in- 
jared  by  an  accident,  ho  has  made  out  a 
prima  facie  case  for  recovery,  and  the  rail- 
road company  must  carry  the  burden  of  show- 
ing adequate  defense.  Baitimors  d  0.  JR. 
Oo.  V.  Wighiman,  29  Gratt.  482,  26  Am.  Rep. 
884;  Oarrieo  t.  West  Virginia  Gent,  d  P.  B, 
Co.  85  W.  Va.  889.  We  are  not  shown  the 
character  of  contract  between  the  company 
and  the  persons  furnishing  the  stone,  or  any 
of  its  provisions,  so  as  to  enable  us  to  say 
whether  they  were  or  were  not  independent 
contractors.  We  see  no  objection,  therefore, 
to  instruction  4. 

Instruction  No.  5:  "The  court  instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  injured  by  being 
struck  by  a  stone  standing  in  dangerous  prox- 
imity to  the  defendant's  railroad  track,  and 
that  the  position  of  said  stone  was  known  to 
the  defendant,  or  the  agents  of  said  defend - 
uit,  or  might  have  been  known  to  them  by 
the  use  of  ordinary  care  and  diligence,  and 
there  was  such  negligence  of  said  agents  in 
failing  to  remove  said  stone,  or  in  failing 
to  use  care  and  diligence  in  ascertaining 
vhether  said  stone  was  in  dangerous  prox- 
imity to  the  track  of  said  defendant,  such 
negligence  of  said  agents  was  the  negligence 
«4LaA. 


of  the  defendant."  This  instruction  was  ap- 
proved when  the  case  was  heretofore  in  this 
court.     I  see  no  objection  to  it  now. 

Instruction  No.  6:  "The  Jury  are  in- 
structed that  if  they  believe  from  the  evi- 
dence that  the  plaintiff's  arm  was  resting  on 
the  window  sill  of  the  passenger  car,  the 
placing  of  his  arm  there  was  not  negligence 
on  the  part  of  the  plaintiff,  provided,  when 
resting  upon  said  sill,  it  did  not  protrude 
beyond  the  window  of  the  car."  Nothing  is 
said  against  this  instruction.  It  is  obviously 
good. 

Instruction  No.  7:  "The  court  instructa 
the  Jury  that,  even  if  they  believe  from  tho 
evidence  that  plaintiff's  arm  protruded  be- 
yond the  window  of  the  car.  yet  the  plaintiff 
can  recover  if  the  Jury  further  believe  from 
the  evidence  that  the  injury  to  him  would 
have  occurred  even  if  his  arm  had  not  pro- 
truded beyond  the  window  of  the  car;  and 
the  burden  of  proving  that  the  accident  would 
have  happened  even  if  his  arm  had  not  pro- 
truded as  aforesaid  devolves  upon  the  plain- 
tiff." This  is  said  to  be  improper,  because 
Irrelevant,  as  theie  was  no  evidence  tending 
in  the  least  to  show  that,  but  for  the  arm's 
protruding  out  of  the  window,  the  injury 
would  have  happened.  This  we  cannot  hold. 
Besides  all  the  evidence  of  several  witnesses* 
statinir  positively  that  the  arm  was  insido 
the  car,  and  the  conceded  injury  thus  tend- 
ing to  show  that  the  injury  occurred  whilo 
the  arm  was  not  protruded  out  of  the  window, 
there  are  the  indentations  on  the  car  forward 
and  also  in  the  rear  of  the  seat  in  which 
Carrico  sat,  and  the  indentation  on  window 
facings  on  both  sides  of  the  window  at  that 
seat,  tending  to  show  that  the  scraping  of 
the  car  began  before  reaching  Carrico* s  seat, 
and,  as  the  car  was  rounding  a  curve,  and 
the  stone  was  on  its  lower  side,  when  the 
window  reached  the  rock  the  pressure  towards 
tlie  inside  of  the  curve,  or  in  the  careening 
of  the  car,  brought  the  stone  inside  the  win- 
dow on  account  of  the  open  window's  afford- 
ing no  resistance,  and  wounded  the  arm  of 
the  plaintiff ;  and  there  was  evidence  bv  one 
witness  of  an  indentation  on  the  inside  of 
the  window.  Question  might  be  suggested 
as  to  this  instruction  in  point  of  law.  It 
was  approved  in  this  case  heretofore.  On 
page  401  of  85  W.  Va. ,  President  Lucas  ap- 
proved this  very  instruction  without  discus- 
sion. On  page  898,  85  W.  Va.,  he  states  tho 
general  rule  that,  if  the  negligence  of  plain- 
tiff and  defendant  is  mutual  the  plaintiff  can- 
not recover,  and  then  states  an  exception  to 
be  that,  if  the  injury  would  have  happened 
just  the  same,  although  the  plaintiff  hud  been 
in  no  wise  negligent,  his  negligence  will 
not  prevent  his  recovery.  If  this  rule  be  law, 
it  will  clearly  vindicate  instruction  No.  7. 
Is  the  plaintiii  denied  relief  in  every  instance 
in  which  he  is  chargeable  with  negligence? 
From  the  langaage^usually  adopted  in  ex- 
pressing the  rule  that,  where  the  negligence 
of  plaintiff  and  defendant  is  mutual,  the 
plaintiff  cannot  recover,  we  might  hastily  so 
conclude :  but  we  must  not  be  misled  by  the 
generality  of  that  language.  We  must  re- 
member that  where  both  are  negligent  a  car- 
dinal rule  is  that  it  is  that  negligence  which 
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is  the  proximate  cause  of  the  injury  that  is 
charged  with  responsibility  for  it.  ** Injure, 
non  remota  causa  sed  proxima  spectatur.  **  By 
proximate  cause  the  law  does  not  here  refer 
to  the  degree  or  extent  of  the  influence  of  the 
negligence  in  the  production  of  the  injury, 
but  to  its  relation  or  connection  with  that 
injury  in  point  of  cause,  — its  causal  relation. 
Consequently,  when  the  plaintiff's  negli- 
f^ence  in  any  degree  helps  in  causing  that 
injury,  though  the  defendant's  negligence 
also  helps,  we  set  the  negligence  of  the  one 
off  against  the  negligence  of  the  other  as 
equal,  and  tell  the  plaintiff  he  cannot  re- 
cover because  we  do  not  apply  the  rule  of 
comparative  negligence  in  this  state,  by  ap- 
portioning between  the  plaintiff  and  defend- 
ant the  effect  of  the  negligence  of  each  one 
in  producing  the  injury,  and  finding  in  favor 
of  him  least  negligent.  But  when  the  neg- 
ligence of  the  plaintiff  does  not  help  in  pro- 
ducing the  injury,  but  that  injury  would 
have  occurred  just  the  same  from  the  defend- 
ant's negligence,  without  the  plaintiff's  neg- 
ligence, then  the  plaintiff's  negligence  is 
not  efficient  in  the  production  of  the  injury. 
It  is  practically  nonexistent,  because  nonem- 
cient.  How  can  we  say. it  is  the  proximate 
cause  in  such  case?  When  we  cannot  esti- 
mate or  appreciate  the  influence  of  the  plain- 
tiff's negligence  in  the  result— the  injury— 
because  the  defendant's  negligence  would 
have  caused  it  just  the  same  if  the  plaintiff 
were  free  from  negligence,  we  disregard  the 
plaintiff's  negligence  as  having  no  causal  re- 
lation in  the  eye  of  the  law  to  the  injury. 
Then  his  negligence  is  noncontributory,  and 
it  is  only  with  contributory  negligence  the 
law  charges  him,  not  simply  negligence.  If 
it  be  not  contributory,  it  is  collateral  or  re- 
mote only,  and  is  immaterial.  Bee  Was/iing- 
ion  V.  Baltimore  &  0.  K.  Co.  17  W.  Va.  190 ; 
:Powler  V.  Baltimore  db  0,  B.  Co,  18  W.  Va. 
<579 ;  PhiUipi  y.  Bitchis  County,  81  W.  Va. 
477;  Bishop,  Non-Cont.  L.  g  459;  Beach, 
Contrib.  Neg.  §88;  Pennsylvania  B.  Go.  v, 
Big?iter,  42  N.  J.  L.  180,  Shearm.  &  Redf. 
Heg,  §  98 :  2  Rorer,  Railroads,  1019. 

Freauently  has  it  been  laid  down  by  courts 
that  if  the  injury  would  not  have  occurred 
but  for  the  negligence  of  the  plaintiff,  he 
cannot  recoyer,  and  this  is  the  same  as  to  say 
conyersely  that,  if  his  negligence  is  not  such 
as«  but  for  It  the  injury  would  not  have 
happened,  he  can  recover ;  that  is,  if  it  would 
have  happened  anyhow,  he  may  recover. 
Baltim^e  db  R  B,  Go,  y.  Jones,  95  U.  8. 
489,  24  L.  ed.  506 ;  Ifew  Jersey  Exp.  Co.  t. 
Mchols,  88  N.  J.  L.  484,  97  Am.  Dec.  7255; 
Bichmond  d  D.  B.  Go.  y.  Morris,  81  Gratt. 
5800;  Black,  Ch.  J.,  in  Pennsylvania  B.  Co. 
T.  A'spell,  28  Pa.  149;  opinion  in  BicJimond 
4b  D.  B.  Co.  y.  And&rson,  81  Gratt.  812.  81 
Am.  Rep.  750,  and  especially  cases  cited; 
Cooley,  Torts,  674;  Kentucky  Cent.  B.  Co. 
y.  Thomas,  79  Ky.  166,  42  Am.  Rep.  208; 
Northern  Cent.  B.  Co.  y.  State,  29  Md.  420. 
^6  Am.  Dec.  545.  Bo  we  may  place  these 
two  rules  side  by  side.  On  the  one  hand,  if 
the  injury  would  have  occurred  Just  the  same 
from  defendant's  negligence  without  plain- 
tiff*8  negligence,  the  plaintiff  can  recover; 
«nd,  on  the  other  hand,  if  the  injury  would 
24  L.  R.  A. 


not  haye  occurred  bat  for  the  plaintiff's  neg- 
ligence, he  cannot  recoyer.  The  eminent 
and  yery  able  and  accurate  law  writer,  Mr. 
Bishop,  says  the  test  that  a  negligence  is  to 
be  deemed  contributory  or  not  according  as 
without  it  the  accident  would  or  would  not 
haye  occurred,  is  inaccurate ;  but  in  so  say- 
ing he  discredits  many  high  authorities.  I 
grant  that  it  is  not  infallible,  because  there 
may  be  some  cases  it  will  not  suit ;  but  prac- 
tically it  meets  requirements  in  the  courts. 
Of  this  I  feel  sure :  that  the  rule  oropounded 
by  instruction  7,  as  applied  to  this  case,  is 
correct.  Is  it  not  obyiously  true  in  law  that, 
if  the  stone  would  haye  inyaded  the  inside 
of  the  car  through  the  window,  and  wounded 
Carrico's  arm  resting  on  the  window  sill  in- 
side the  car,  no  less  than  if  it  had  been  pro-, 
truded  out  of  the  window,  its  protrusion  is 
immaterial?  Its  mere  protrusion  did  not 
cause  an  injury  which  it  would  have  received 
inside  or  outside  the  window.  In  the  opin- 
ion of  the  court  in  Kentucky  Cent.  B.  Go.  v. 
Tfiomas,  supra,  it  was  said:  **But,  if  the 
nature  of  the  accident  be  such  that  the  dan- 
ger of  injury  wa«  not  enhanced  in  conse- 
quence of  the  position  occupied  by  the  pas- 
senger, his  right  to  recover  will  not  be 
affected  by  the  fact  that  he  was  at  an  im- 
proper place.  **  It  is  apposite  here.  "  If  the 
injury  would  haye  occurred  notwithstanding 
the  exercise  of  all  due  care  by  the  plaintiff, 
his  omission  to  take  such  care  is  immaterial. " 

1  Bhearm.  &  Redf.  Neg.  93;  sustained  by 
opinion,  citing  Butterfield  y.  Forrester,  11 
East,  60,  in  Beers  y.  Housatonie  B.  Go.  19 
Conn.  566 ;  opinion  in  Wright  y.  Mississippi 
dbl.  Teleg.  Go.  20  Iowa,  195;  Short  y.  Knapp. 

2  Dal}r,  150.  The  law  only  requires  of  the 
plaintiff  ordinary  care  to  ayoid  injury.  All 
agree  to  this.  Then,  suppose  that  ordinary 
care  would  not  haye  prevented  the  defend- 
ant's negligence  from  working  the  injury, 
should  Uie~  plaintiff  be  denied  relief?  2 
Thomp.  Neg.  1150. 

Instruction  No.  8:  "The  court  instructs 
the  jury  that,  eyen  if  they  belieye  from  the 
oyidence  that  the  plaintiff' was  guilty  of  neg- 
ligence, and  that  that  negligence  may  have 
contributed  to  the  injury,  vet,  if  the  Jury  fur- 
ther believe  from  the  evidence  that  the  neg- 
ligent position  of  said  plaintiff  was  known 
to  the  defendant,  or  its  servants,  and  that 
with  such  knowledge  the  injury  to  the  plain- 
tiff could  then  haye  been  prevented  by  the 
use  of  care  and  diligence  on  the  part  of  said 
defendant  or  its  servants,  then  tJie  plaintiff's 
negligence  will  not  excuf^e  or  relieye  the  de- 
fendant from  liability."  This  propounds 
the  law  correctly  relating  to  one  of  the  well- 
known  exceptions  to  contributory  negligence. 
Downey  y.  Chesapeake  db  G.  B.  Go.  28  W.  Va. 
782;  opinion  in  Garrieo  t.  West  Virginia 
Cent,  db  P.  B.  Go.  85  W.  Va.  898,  402 ;  Bich- 
mond  db  D.  B.  Go.  y.  Anderson,  81  Gratt.  812, 
81  Am.  Rep.  750.  It  is  said  to  be  bad  in  its 
use  of  the  word  **  negligent"  instead  of  ^dan- 

ferous,"  for  that  it  is  not  enough  that  the 
efendant  is  aware  of  the  negligence  of  the 
f plaintiff,  but  he  must  also  see  that  his  neg- 
igence  is  bringing  him  into  danger  before 
he  is  required  to  act  to  save  him.  This  is 
true.    Dtnoney  t.  Okemx^^eake  db  0.  B,  09.  and 
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CaTfico  V.  Weti  Virginia  Cent  d  R  R  Co. 
jast  cited.  Yet  I  think  the  word  "negli- 
gent," 08  applicable  to  the  case,  under  the 
€ndeDce  of  Kalbaugh  that  he  saw  Carrico's 
arm  out  of  the  window,  and  saw  the  rock, 
ADd  saw  the  great  danger  to  Carrico  there- 
from as  it  was  about  to  come  in  contact  with 
the  rock,  and  hallooed  to  him  to  look  out, 
and  waved  to  the  engineer  to  stop,— actual, 
imminent  danger, — could  not  have  misled  or 
been  misapplied  by  the  jury.  Under  the  con- 
text of  the  instruction  and  the  language  fol- 
lowing the  word  **  negligent, "  I  think  we 
may  say  it  was  tantamount  to  "dangerous," 
at  least  not  so  plainly  misleading  as  to  call 
for  a  new  trial.  But  it  is  said  that  the  in- 
acmction  is  irrelevant  and  abstract,  as  no 
eTidenoe  tends  to  show  the  hj^pothesls  con- 
tains! in  it,  that  it  was  at  all  in  the  defend- 
ant's power  to  save  Carrico.  The  evidence 
of  Kalbaugh,  mentioned  a  few  lines  back, 
with  the  addition  that  Kalbaugh  said  he  had 
no  time  at  all,  from  his  sight  of  Carrico's  arm 
<mt  of  the  window,  to  do  more  than  shout  to 
him  "Look  out!"  is  the  evidence  touching 
this  instruction.  Kalbaugh 's  evidence  and 
his  credit  were  before  the  jury.  Weak  to 
show  the  postulate  of  the  instruction,  it  seems 
to  me,  it  IS  true.  And  I  am  aware  that  Blayd 
V.  miock,  27  W.  Va.  75,  holds  that  an  in- 
slraction  ought  not  to  be  given  either  when 
there  is  no  evidence  tending  to  sustain  the 
state  of  facts  stated  in  it,  or  when,  though 
there  is  some  evidence  tending  to  do  so,  yet 
it  is  so  weak  that  it  would  be  the  duty  of 
the  court  to  set  aside  a  verdict  as  contrary  to 
the  weight  of  evidence  if  baaed  solely  on  the 
assumption  that  the  fact  supposed  in  the  in- 
struction was  in  fact  true.  This  proposition 
seems  logical,  and  has  given  me  some  ques- 
tion about  this  instruction.  In  this  instance 
the  weight  of  the  contrary  evidence  of  Kal- 
baugh is  complicated  with  cre<libility.  That 
was  a  case  where  the  instruction  was  refused. 
Here  it  was  given.  The  cases  may  be  differ- 
ent. A  court  mi^ht  say  that  the  evidence  is 
too  light  to  constitute  ground  for  an  instruc- 
tion, but  here  we  are  asked  to  annul  a  verdict 
because  the  instruction  was  given.  In  Hop- 
Idnt  V.  Riehardaon,  9  Gratt.  485,  it  was  held 
that,  if  there  is  any  evidence  tending  to  prove 
a  case  supposed  in  the  instruction,  it  ought 
to  be  given,  if  correct  in  its  law.  Judge  Lee 
said  that  the  function  of  determining  whether 
«ny  prcof  of  the  hypothetical  case  has  been 

S'ven,  and,  if  not,  of  refusing  an  instruction, 
one  to  be  exercised  with  great  care  and 
caution  by  a  court.  In  a  plain  case  of  total 
absence  of  evidence  to  make  out  the  supposed 
^  the  court  may  well  refuse  the  instruc- 
tion, but  where  there  is  evidence  tending  to 
do  80,  however  little  its  weight  may  appear 
to  the  court  to  be,  it  is  best  to  give  it.  Such 
I  have  always  understood  to  be  the  law. 
VheeUng  Bridge  Co.  v.  Wheeling  dt  B.  Bridge 
^.  84  W.  Va.  165;  Barton,  Law  Pr.  656. 
While  the  law  is  that  an  instruction  must 
not  be  given  if  not  relevant,  and  it  is  not 
relevant  if  there  is  no  evidence  tending  to 
<bow  the  facts  on  which  it  is  based  (Kerr  v. 
hir^ord,  81  W.  Va.  663,  2  L.  R.  A.  668 ; 
*nd  Cqffman  v.  Hedriek,  82  W.  Va.  120),  yet, 
V  there  is  evidence  here  tending  to  show  tiie 
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facts  in  it  put,  I  think  it  is  not  error  suffi- 
cient to  reverse  the  judgment 

On  further  reflection  upon  rehearing  I  am 
confirmed  in  what  is  above  said  as  to  this 
instruction,  and  I  will  add  that  Kalbaugh 
was  standing  on  the  lower  step  of  the  car, 
looking  for  a  passenger  to  get  on  the  train 
going  onl^  two  miles  an  hour.  He  saw,  he 
says,  Carrico's  arm  lying  out  of  the  window 
as  he  looked  along  the  train,  and  saw  the 
rock,  and  the  danger  to  Carrico,  and  waved 
to  another  brakeman  to  stop,  with  the  expec- 
tation that  that  brakeman  would  signal  the 
engineer.  Now,  if  his  mind  was  impressed 
with  the  idea  that  there  was  time  enough  to 
signal  a  brakeman,  and  for  him  to  signal  the 
engineer  to  avoid  the  danger,  might  the  jury 
not  say  there  was  time  enough  for  him  to 
have  run  in  to  save  Carrico?  Kalbaugh 's 
veracity  was  assailed  by  evidence  intended 
directly  to  affect  it,  and  his  demeanor  was 
before  the  jury,  and  on  this  trial  he  stated 
that  he  had  not  time  to  go  into  the  car  to 
save  Carrico,  but  hallooed  ''Look  out!"  but 
admitted  that  on  the  former  trial  he  had  not 
stated  that  he  had  not  time  to  warn  Carrico, 
and  did  not  remember  whether  he  stated  that 
he  had  hallooed  Tiook  out!"  I  ask,  Was  not 
the  veracity  of  Kalbaugh  before  the  Jury? 
Did  not  the  plaintiff  have  a  right  to  ask  the 
jury  to  say  that  he  was  not  to  be  credited 
when  he  said  he  had  not  time  to  warn  Carrico? 
Was  it  improper  to  ffive  an  instruction  under 
which  the  jury  could  inquire  whether  Kal- 
baugh, an  employ^  on  this  train,  if  unable 
to  reach  Carrico,  and  drag  his  arm  from  the 
window,  at  least  had  time  to  take  one  or  two 
steps  to  the  car  door,  and  shout  to  him,  and 
alarm  him  and  passengers  near  him  as  to  his 
danger?  Can  it  be  that  this  court  must  say 
that  the  question  whether  the  employ^  could 
have  warned  Carrico  was  not  a  proper  theorem 
before  the  jury,  because  the  evidence  bearing 
on  it  was  so  very  little  as  to  make  the  in- 
struction irrelevant  under  the  circumstances 
and  law  above  stated? 

Instruction  No.  9 :  **Thc  court  instructs  the 
jury  that,  in  order  for  the  plaintiff  to  re- 
cover, it  is  only  necessary  that  he  make  out 
his  case  by  a  preponderance  of  the  evidence, 
and,  if  the  defendant  relies  upon  the  con- 
tributory negligence  of  the  plaintiff  to  de- 
feat him,  said  contributory  negligence  must 
be  proved  by  preponderance  of  all  the  evi- 
dence in  the  case,  as  well  that  of  the  plain- 
tiff as  that  of  the  defendant."  I  think  this 
is  good.  The  burden  of  proving  contributory 
negligence  is  on  the  defense.  Snyder  v.  P. 
C.  dk  St.  L.  R.  Co.  11  W.  Va.  14 ;  RiUsy  v. 
F«<  Virginia  Cent,  db  P.  R  Co.  2f7  W.  Va. 
146,  pt.  9. 

Instruction  No.  10:  ''The  court  instructs 
the  jury  that,  if  they  find  for  the  plaintiff, 
they  are,  in  estimating  the  damages,  at  lib- 
erty to  consider  the  health  and  condition  of 
the'  plaintiff  before  the  injury  as  compared 
with  the  present  condition  in  conseauence 
of  said  injury ;  and  also  whether  said  injury- 
was  permanent  in  its  nature,  and  how  far  ft 
is  calculated  to  disable  the  plaintiff  from  en- 
gaging in  those  pursuits  and  occupations  for 
which,  in  the  absence  of  said  injury,  he 
would  have  been  qualified,  and  also  the  phy- 
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flical  suffering  to  which  he  was  subjected  by 
reason  of  said  injury,  and  to  allow  such  dam- 
ages as,  in  the  opinion  of  the  jury,  will  be 
a  fair  and  just  pecuniary  compensation  for 
the  injury  which  the  plaintiff  has  sustained. 
The  jury  may  include  any  losses  that  may 
occur  in  the  future  to  the  plaintiff,  provided 
thoy  are  such  as  the  jury  believe  from  the 
evi!ience  will  actually  result  to  the  plaintiff 
as  the  proximate  damages  of  the  wrongful 
act  complained  of."  I  see  no  objection  to 
this  iusiruclion.  Biley  v.  WeH  Virginia  Gent. 
4b  P.  K  Co.  27  W.  Va.  146.  161 ;  WiUon  v. 
Wheeling,  19  W.  Va.  825,  42  Am.  Rep.  780; 
Searle  v.  Kanawha  A  0.  B.  Oo,  82  W.  Va. 
B70. 

Instruction  No.  11 :  **  If  the  jury  believe 
from  the  evidence  that  the  defendant  com- 
pany, while  using  its  track  for  the  carriage 
of  passengers,  engaged  in  a  work  to  be  done 
on  its  road,  or  in  immediate  proximity  to 
Its  track,  negligence  in  the  performance  of 
which  would,  in  the  estimation  and  opinion 
of  a  reasonable,  cautious  person,  involve  the 
hazard  of  obstruction  to  the  passage  of  cars, 
and  an  accident  to  a  passenger  is  caused  by 
an  obstruction  arising  from  negligence  in 
the  performance  of  the  work,  it  is  no  defense 
for  said  railroad  company  to  show  that  it  had 
placed  the  work  in  the  hands  of  a  contractor, 
and  that  the  obstruction  was  caused  by  the 
carelessness  of  one  of  his  employes. "  Counsel 
makes  no  argument  against  this  instruction. 
It  is  clearly  good,  under  principles  above 
stated  and  approved  as  instruction  7  in  Car- 
rico  V.  West  Virginia  Cent,  dh  R  B.  Co,  86 
W.  Va.  890.  and  it  is  literally  point  8  in 
syllabus  in  Virginia  Cent.  B,  Co,  v.  Banger, 
15  Gratt.  280. 

Instruction  No.  12:  "The  court  instructs 
the  jury  that,  even,  if  they  believe  from  the 
evidence  that  the  arm  of  the  plaintiff,  after 
the  injury,  was  on  the  outaiae  of  the  car, 
yet,  if  they  further  believe  from  the  evidence 
that  at  the  time  the  arm  was  caught  by  the 
stone  it  was  not  protruding  beyond  the  win- 
dow of  the  car,  then  the  plaintiff  can  re- 
cover." What  does  this  instruction  mean? 
What  its  aim?  There  was  evidence  that  im- 
mediately after  the  injury  Carrico's  arm  was 
hanging  limp  outside  the  window.      The 

f plaintiff's  contention  was  that  when  injured 
t  was  on  the  window  sill,  inside  the  car 
window.  This  instruction,  I  think,  was  to 
meet  before  the  jury  the  evidence  that  it  hung 
out  of  the  window;  to  tell  the  jury  that, 
notwithstanding  it  was  seen  out  of  the  win- 
dow after  the  hurt,  yet,  if  inside  when  hurt. 
he  could  recover.  The  words  "can  recover" 
«upport  this  theory,  importing  that,  notwith- 
/Standing  the  arm  was  seen  outside  the  win- 
dow after  the  accident,  yet  that  would  not 
prevent  recovery.  But  suppose  we  say  with 
appellant's  counsel,  that  it  assumes  the  es- 
sential fact  of  the  defendant's  ne>2:ligence. 
It  technically  violates  that  cardinal  rule 
touching  instructions  that  an  instruction 
must  not  assume  facts  as  proven,  or  assume 
that  the  weight  of  the  evidence  is  in  favor 
of  certain  facts,  thus  taking  those  questions 
from  the  jury,  or  improperly  Influencing  it. 
Parkersburg  Hat.  Bank  v.  AU,  6  W.  Va.  50 ; 
Marrison  v.  Farmere  Bank  of  Virginia,  4  W. 
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Va.  898;  Diekesehied  v.  Btchange  Bomk  ef 
Wheeling,  28  W.  Va.  841.  Still  the  instruc- 
tion, while  not  defensible,  is  not  cause  for 
reversal  for  these  reasons.  It  was  inoon- 
trovertibly  proven  that  Carrico  was  injured 
while  a  passenger  on  defendant's  train.  No 
two  persons  could  logically  differ  as  to  this;, 
it  was  a  concession.  That  alone,  in  law, 
raised  a  prima  facie  case  of  negligence. 
Carrico  v.  Weet  Virginia  Cent,  d  P.  H.  Co. 
85  W.  Va.  890 ;  Baltimore  db  0.  B.  Co.  ▼. 
NoeU,  82  Gratt.  894.  The  only  matter  of 
contest  before  the  jury  was  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
gence meeting  the  plaintiff's  negligonoe  and 
defeating  his  action.  How,  then,  could  ihe- 
defendant  be  injured  by  the  assumption  of 
negligence  in  the  instruction,— a  fact  incon- 
trovertibly  shown  and  conceded?  Sh^ff  v. 
Huntington,  16  W.  Va.  807,  pt.  9.  As  tha^ 
defendant  could  not,  for  reasons  stated  above, 
have  been  prejudiced  by  said  instruction,  it 
is  not  cause  oi  reversal.  Beaty  v.  Baltimore 
db  a  B,  Co.  6  W.  Va.  888;  Clay  ▼.  Bobin- 
eon,  7  W.  Va.  848 ;  DanmUe  Bank  ▼.  Wad* 
dill,  21  Gratt.  448.  I  do  not  think  it  tolls- 
the  jury  that  if  the  arm  was  inside  the  win- 
dow, all  else  to  f\x  liability  on  the  company 
was  established.  It  would  be  rather  strain- 
ing the  instruction  to  say  so.  I  think  it» 
fair  meaning  is  that  the  fact  that  the  arm, 
after  the  accident,  was  found  outside  the  car, 
ought  not.  over  other  circumstances,  to  show^ 
that  when  hurt  it  was  not  inside,  or  prevent 
recovery.  But,  give  it  a  construction  in  tho 
other  direction,  then  I  say  that  if  it  be  set- 
tled that  the  arm,  when  injured,  was  inside 
the  car,  under  the  facts  of  the  case  the  com- 
pany's liability  follows.  What  circum- 
stance, in  such  view,  relieves  it?  As  it  doca 
not  assume,  but  leaves  open  to  the  jury,  that 
decisive  fact,  the  injury  to  a  passenger  be- 
ing undeoicd  and  undeniable,  liability  fol- 
lows. How  does  the  instruction  wrong  th» 
company?  How  can  we  reverse  for  that 
cause? 

Question  4.  Is  there  error  as  to  particular 
questions  of  fact  submitted  to  the  jury  under 
section  5,  chapter  181,  Code?  They  were  in 
fact  answered,  but  the  answers  are  not  part 
of  the  record,  and  we  must  say  they  wer» 
submitted,  but  not  answered.  While  th» 
jury  is  bound  to  answer  them,  and  it  is  error 
for  the  court  to  go  on  to  judgment  without 
answers,  yet  if,  as  is  the  case  here,  the  party 
submitting  them  allow  the  jury  to  be  dis- 
banded without  asking  answers,  he  ha» 
-vaived  the  answers.  2  Thomp.  Trials, 
g  2685.     Motion  for  new  trial  overruled. 

Here  I  need  say  but  little,  and  will  not 
give   the    evidence,    covering    868  printed 
pages.     If  the  plaintiff's  arm  was  oatside- 
the  window,  let  us  say,  he  was  charseable- 
with  contributory  negligence ;  otherwise  h» 
was  not.     On  that  question  the  evidence  wa» 
in  irreconcilable  contradiction,  several  wit- 
nesses saying  that  they  saw  tlie  arm  inside, 
several  that  they  saw  it  outside,  the  window. 
Their  credibility  was  involved.     Besides, 
very  many  facts  and  circumstances,  such  a» 
the  curvature  of  the  road  there,  the  location 
of  the  rock  pile,  the  shape  and  size  of  the 
rock  as  beanng  on  the  probability  of  its  in* 
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va&ion  of  the  window  and  there  doing  the  in- 
jury, the  marks  on  the  car,  their  cnaracter 
and  location,  the  character  and  place  of  the 
wounds  on  the  arm,  and  many  othei' features, 
from  all  whidi  the  Jury  had  to  make  deduc- 
tions,—necessarily  and  indispensably  so  in 
cominff  to  a  verdict,— were  before  the  jury. 
Outside  of  the  credibilitj  of  witnesses,  dif- 
ferent persons  might  have  different  opinions 
from  them.  Even  if  we  had  doubt  as  to  the 
correctness  of  the  verdict,  or  would  have  come 
to  a  different  verdict,  we  cannot  set  it  aside 
for  that  reason.  Seibrighi  v.  StaU,  2  W.  Va. 
691:  State  v.  TTiompwn,  26  W.  Va.  149; 
MiOer  v.  Oititmu  F.  Im,  Co.  12  W.  Va.  116. 
It  is  argued  by  appellant's  counsel  that 
the  stones  were  about  two  feet  sauare,  and 
could  not  have  entered  the  window;  that 
physical  evidence  overrules  the  statement  of 
seyeral  witnesses  herein.  The  mashing  or 
mangling  of  the  upper  arm  tends  to  show 
that  the  stone  pressecl  it  against  the  lamb  of 
the  window.  The  indentation  made  by  bone 
or  rock  there  so  tends.  Just  how  it  entered 
we  cannot  say.  A  witness  for  defendant  says 
the  upper  corner  of  a  stone  did  the  injurv. 
The  comer  may  have  projected,  and  in  the 
slant  or  careening  of  the  car  only  the  comer 
entered  the  car  angularly.  The  many  facts 
and  features  here  coming  up  for  consideration 
I  will  not  detail.  They  were  proper  for  the 
jury  on  tiie  question  of  fact.  Was  the  arm  in- 
jured inside  the  window?  Can  we  assume 
the  function  of  a  Jury,  take  scales  and  nicely 
weigh  evidence,  great  in  volume,  and  on 
many  points,  and  from  many  witnesses,  and 
strike  a  balance^  and  discredit  witnesses  giv- 


ing direct,  positive  evidence,  whose  face* 
and  demeanors  we  see  not?  We  cannot  thua 
invade  the  function  of  the  trial  court  and 
jury.  In  such  case  the  opinion  of  the  lower 
court  and  jury  is  entitled  topcculiar  respect. 
Reynolds  v.  Tompkins,  28  W .  Va.  229. 

There  is  some  confusion  in  the  case  as  to 
when  this  court  should  set  aside  a  verdict  on 
the  merits.  It  may  do  so  when  the  verdict 
is  nuinifestly  and  clearly  against  the  weight 
of  evidence ;  but  such  power  should  be  cau- 
tiously exercised,— only  where  there  is  a 
plain  deviation  from  right  and  justice,  not 
simplv  because  we  have  doubt  of  the  correct- 
ness 01  the  verdict.  Black  v.  TTiomas,  21  W. 
Va.  709;  State  v.  Cooper,  26  W.  Va.  888; 
Martin  v.  Thaver,  87  W.  Va.  88 ;  Haifleld  v. 
Workman,  86  W.  Va.  578.  But  we  do  not 
see  that  under  any  of  the  cases  this  court  can 
do  so  in  this  case,  as  it  would  seem  to  us  to 
be  an  invasion  of  the  just  functions  of  the 
jury  and  trial  court.  Skeff  v.  Huntington, 
16  W.  Va.  807,  pts.  12,  18,  14 ;  Wheeling 
Bridge  Co.  v.  Wheeling  d  B.  Bridge  Co.  84 
W.  Va.  165. 

I  have  carefully  and  patiently  reviewed 
this  case,  and  again  reviewed  the  points  re- 
lied upon  on  the  rehearing,  as  it  not  only 
involves  various  questions,  but  also  the  con- 
siderable liability  of  a  verdict  of  |9,000,  be- 
sides attendant  costs.  The  amount  involved 
is  considerable,  but  the  injury  to  the  plain- 
tiff is  grievous  and  irreparable. 

Two  trials  have  resulted  in  substantially 
the  same  result,  and,  seeing  no  error  calling 
for  reversal,  we  mutt  afflrm  the  judgment. 
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1.  Daes  may  be  paid  in  adTanoe  with 
the  assent  of  the  dlreetors  in  a  savlnics 
ind  loan  society,  under  the  New  Fork  Banking 
Law  of  isBES,  chapter  680,  and  a  rebate  or  dlsoount 
on  such  payments  allowed  at  sack  rate  per 
timum  as  the  direotors  from  time  to  time  pre- 
icribe. 

8.  Prepaid  stock,  on  whleh  slzty  per 
eeatof  the  aaaooat  of  the  shares  shall 
be  paid  in*  and  on  which  dividends  at  the  rate 
of  six  per  cent  per  annum  on  the  amount  paid  In 
maybe  drawn  out,  with  any  further  dividends  to 
he  credited  and  payable  with  the  stock  at  its  ma- 
torliy,  is  not  illegal  under  New  ITork  Laws  \SSU, 
ebapter68S. 

S.  Income  stock  on  which  sixty  per  cent  shall 
he  paid  in  adiranoe,  with  cash  dividends  limited 
to  eitfht  per  cent  as  the  only  profit  to  the  stock- 


holders,  while  any  dividends  l)eyond  these  shall 
ffo  to  the  holders  of  other  kinds  of  stock,  is  not 
illegal  under  the  New  York  law  applicable  to 
savinsi  and  loan  societies. 

(January  ]A»]B8i| 

APPEAL  bv  relator  from  an  order  of  the 
General  Term  of  the  Supreme  Court, 
Third  Department,  afSrming  an  order  of  a 
Special  Term  for  Albany  County  denying  a 
writ  of  mandamus  to  compel  respondent  to 
approve  and  file  the  certificate  of  incorporation 
of  the  Peter  Cooper  Savings  &  Loan  Society^ 
under  the  provisions  of  the  section  of  the 
banking  law  relating  to  loan  associations.  Be- 
tersed. 

The  facts  sufflclentlv  appear  in  the  opinion.  - 

Mesne.  Charles  A.  Deshon  and  Mat- 
thew Hale  for  appellant. 

Mr.  Simon  W.  Rosendale,  AttyOen,,  for 
respondent: 

Associations  of  this  character,  like  other 
corporations,  are  prohibited  from  exercising 
any  rights  or  powers  except  such  as  are  con- 
ferred by  statute  and  such  incidental  powers 


KOTK.— For  power  of  building  and  loan  assoda- 1 
tioos  to  borrow  money,  see  North  Hudson  Mut. 
IHdir.  k  U  Asso.  v.  First  Nat.  Bank  of  Hudson 
(Wto  )U  Lb  B.  A.  81ft,  and  note.  i 

>4  L.  R.  A. 


For  usury  in  loans  of  such  aasooiations,  see  Reeve 
T.  Ladies  Bldir.  Asso.  Perpetual  (ArkJ  18  L.  It.  A. 
128,  and  note. 


See  also  42  L.  R.  A.  93;  44  L.  R.  A.    659. 
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as  may  be  necessary  to  carry  into  effect  the 
powers  granted. 

An  association  formed  for  the  purposes  of 
the  "accumulation  of  a  fund  by  the  savings  of 
its  members  to  build  or  purchase  for  them- 
selves dwelling  houses  or  to  enter  into  busi- 
ness" or  merely  for  the  purpose  of  loaning 
money  to  its  members  without  expressing  any 
intention  to  further  the  acquisition  of  home- 
steads, is  not  a  building  association. 

Jarrett  v.  Cope,  68  Pa,  67;  Kupfert  ▼.  Out- 
tenberg  Bldg.  A98o.  80  Pa.  465:  North  Ameri- 
can Bldg,  A890.  V.  SuUon,  85  Pa.  468,  78  Am. 
Dec.  849 . 

The  statute  In  this  state  makes  no  provision 
for  issuing  paid  up  shares.  On  the  contrary, 
it  contemplates  that  all  shares  shall  be  paid  for 
by  periodical  weekly  or  monthly  payments. 

The  certificate  of  incorporation  is  required 
to  set  forth  "the  monthly  or  weekly  dues  per 
share." 

Banking  Law,  §  170,  subsea  11,  and  sec- 
tion 178  provides:  "No  holder  of  redeemed 
shares  shall  claim  to  be  exempt  from  making 
the  monthly  or  other  stated  payments." 

This  (its  only  utterance),  by  the  law-making 
power,  shows  the  intention  most  clearly  that 
shares  should  be  paid  for  by  periodical  dues. 

The  issuance  of  shares  under  the  two  plans 
of  prepaid  and  income  stock  practically  results 
in  the  deposit  of  money  at  a  specified  or  ex- 
cessive rate  of  interest. 

The  holders  of  the  "prepaid"  and  "income" 
shares  would  be  in  the  position  of  creditors 
rather  than  members  of  the  association.  Their 
existence  is  nowhere  provided  for  or  con- 
templated by  the  statute  of  this  state. 

2  Am.  &  Eng.  Encyclop.  Law,  604;  Thomp. 
Bldg.  Asso.  2. 

In  the  absence  of  statutory  authority  there 
«h  'uld  be  no  preferential  memberSt 

Thonip.  Bldg.  Asso.  60. 

The  law  in  England  is  different. 

In  Re  Guardian  Permanent  Ben.  Bldg,  8oe.^ 
L.  R.  28  Ch.  Div.  440,  and  the  kindred  cases, 
the  associations  were  organized  under  the 
Statute,  6  &  7  Wm.  IV.  chap.  82. 

Section  81  of  that  law  provided  that  the 
bo»rd,  for  the  time  being,  shall  have  power  as 
circumstances  may  require  to  issue  deposits  or 
paid  up  shares  of  the  value  of  £80  each. 

Earl*  «/.,  delivered  the  opinion  of  the 
court : 

The  relator  and  others  attempted  to  form 
a  corporation  under  article  5  of  the  Banking 
Law  (Laws  1892,  chap.  689),  and  for  that 
purpose  they  made  and  acknowledged  a  cer- 
tificate under  section  170.  They  presented 
the  certificate  to  the  defendant,  as  the  super- 
intendent of  banks,  to  be  approved  and  filed 
by  him  as  required  by  that  section,  and  he 
declined  to  approve  or  file  it  on  the  ground 
that  it  provided  for  three  kinds  of  stock,  to 
wit,  installment,  prepaid,  and  income  stock; 
his  claim  being  that  such  a  corporation  can 
have  only  installment  stock,  to  be  paid  for 
in  installments.  The  relator  then  applied  for 
a  peremptory  writ  of  mandamus  to  compel 
him  to  approve  and  file  the  certificate,  and 
tis  application  has  been  denied. 

Persons  seeking  to  form  a  corporation  under 
«ny  general  law  must  have  a  reasonable  lati- 
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tude  as  to  what  they  may  insert  In  their  cer- 
tificate of  incorporation.  Thoy  must  insert 
therein  all  the  matter  particularly  required 
by  the  law,  and  they  may  insert  other  pro- 
visions, not  inconsistent  with  law  or  public 
policy,  which  are  germane  to  the  purposes 
of  the  corporation,  and  necessary,  conven- 
ient, or  appropriate  to  the  accomplishment 
of  such  purpose.  If  they  keep  within  such 
limits,  the  public  authorities  have  no  reason 
to  interfere ;  the  interests  of  the  public  are 
not  jeopardized,  and  the  ri^rhts  of  no  citizen 
are  violated.  Section  170,  after  specifying 
certain  matters  to  be  inserted  in  the  certifi- 
cate of  incorporation  under  that  section,  spe- 
cifically provides  that  the  certificate  may 
contain  ''such  other  provisions  not  incon- 
sistent with  law  as  shall  be  necessary  for  the 
convenient  and  effective  transaction  of  its 
business.''  There  is  no  requirement  in  the 
law  that  the  stock  of  such  a  corporation  shall 
be  paid  for  in  installments  from  time  to 
time,  as  they  fall  due.  The  law  requires  the 
certificate  to  set  forth  ''the  amount  of  each 
share"  of  stock,  and  "  the  monthly  or  weekly 
dues  per  share. "  A  certificate  which  did  not 
provide  for  the  payment  of  monthly  or  weekly 
dues  by  any  member  of  the  corporation  who 
wished  to  pay  in  that  way  would  undoubt- 
edly be  a  aeparture  from  the  law.  The  evi- 
dent purpose  of  the  law  is  to  authorize  the 
formation  of  these  corporations  mainly  for 
the  benefit  of  wage  earners  and  other  people 
of  limited  means,  to  enable  them  to  acquire 
homes  and  to  accumulate  their  savings,  and 
no  provision  should  be  inserted  in  any  cer- 
tificate of  incorporation  under  this  law  which 
would  thwart  this  purpose. 

This  certificate  provides  for  shares  of  $100 
each,  and  for  monthly  dues  of  50  cents  on 
each  share.  The  general  scheme  is  that  the 
dues,  fees,  penalties,  and  all  other  income  of 
the  corporation  shall  go  into  a  common  fund, 
and  from  this  fund  annual  dividends  are  to 
be  made,  which  are  to  be  applied  upon  the 
shares  of  stock  until  they  are  fully  paid  for. 
Dues  may  be  paid  in  advance  with  the  assent 
of  the  directors,  and  upon  such  advance  pay- 
ments the  directors  may  allow  a  rebate  or 
discount  at  such  rate  per  annum,  for  the  time 
of  payment  in  advance,  as  they  shall  from 
time  to  time  prescribe.  Such  payments,  in- 
stead of  being  contrary  to  the  purpose  of  such 
corporations,  may  be  promotive  of  that  pur- 
pose. If  a  wage  earner  has  the  money,  it 
may  be  wise  to  permit  him  to  make  the  ad- 
vance payments,  and  thus  to  save  his  money  : 
and  in  this  way,  too,  money  is  accumulated 
by  the  corporation  more  rapidly  for  loan  to 
its  members.  So,  the  law  is  not  violated  by 
these  advance  payments  upon  installment 
stock,  and  no  injustice  is  done  to  any  of  the 
members  thereby.  The  certificate  provides 
that "  upon  prepaid  stock  there  shall  be  paid, 
at  the  time  of  subscription,  dues  to  the 
amount  of  sixty  dollars,  and  the  holder 
thereof  shall  be  entitled  to  receive,  out  of 
the  profits  apportioned  thereto,  semiannual 
dividends  in  cash,  up  to  the  rate  of  six  per 
cent  per  annum.  The  pro6t8  apportioned  to 
such  stock,  over  and  auove  such  dividends, 
shall  be  credited  thereto,  and  be  payable 
with  the  stock  at  its  maturity."    The  char- 
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aeter  of  such  stock  must  be  determined  at  the 
time  of  the  subscription.     What  harm  can 
come  from  the  creation  of  such  stock?    It  al- 
lows a  menber  who  has  money  enough,  to  pay 
his  dues  for  ten  years  in  advance  ;  and  why 
is  that  not  wise  policy?    Having  thus  paid 
in  advance,  his  dividends  are  not  needed  to 
carry  his  stock  to  maturity,   and  hence  he 
may  draw  his  dividends  up  to  6  per  cent  and 
the  balance  of  his  dividends  over  that  sum 
Ate  applied  to  carry  his  stock  to  maturity. 
He  has  no  advantage  over  the  holders  of  in- 
stallment stock.    Their  dividends  are  ap- 
plied to  carry  their  stock  to  "maturity,  and 
they  thus  have  the  same  benefit  that  they 
would  have  if  the  dividends  were  first  paid 
to  them,  and  then  by  them  paid  upon  Uieir 
.stock.     Al  1  di  vidends  are  req ui  red  to  be  made 
upon  the  net  sums  to  the  credit  of  the  shares. 
And  not  upon  the  par  value  of  the  shares ;  and 
henoe  the  holders  of  prepaid  shares  get  pre- 
cisely the  same  dividends  proportioned  to  the 
amoant  standing  to  the  credit  of  their  shares 
as  are  paid  to  other  stockholders,   and   no 
more.     It  is  impossible  for  us  to  perceive 
how  this  scheme  violates  the  law  or  any  pub- 
lic policy.    It  does  not  prevent  or  defeat 
equality  or  mutuality  among  the  members. 
And,  if  the  prepaid  stock  is  to  be  x»>ndemned, 
.  then  it  is  not  perceived  how  prepayment  of 
installments  upon  installment  stock  can  be 
upheld.     Money  must  come  into  the  treasury 
•of  one  of  these  corporations,  from  the  small 
monthly  dues,  very  slowly,  and  members  de- 
airing  to  borrow  the  money  for  the  purchase 
or  improvement  of  homes  must  wait  a  long 
time  before  they  can  be  accommodated  with 
loans  from  money  thus  contributed ;  but  if 
prepayment  of  dues  is  permitted,  the  ability 
'of  the  corporation  to  aid  its  members  by  loans 
is  greatly  facilitated,  and  the  main  purpose 
of  the  corporation  is  thus  promoted. 

The  income  stock,  upon  which  the  mem- 
bers are  also  requir^  to  pay  in  advance  $60 
per  share,  differs  from  the  prepaid  stock  only 
In  the  fact  that  the  holder  of  such  stock  may 
receive  dividends  in  cash  up  to  8  per  cent 
and,  in  case  the  dividends  are  more,  such 
dividends  are  apportioned  among  the  holders 
of  other  kinds  of  stock ;  and  what  we  have 
said  about  the  prepaid  stock  applies  to 
this  stock.  The  corporation  has  protection 
against  the  prepaid  and  income  stock,  as  it 
is  provided  in  the  certificate  that  the  di- 
Tectors  may  at  any  time  refuse  to  issue  such 


stock,  and  nuiy  at  any  time,  upon  80  days' 
notice,  retire  such  stock  by  paying  the  book 
value  thereof.  But  it  is  said  that  there  is  no 
requirement  that  the  prepaid  and  income 
stock  shall  be  carried  to  maturity,  so  as  to 
be  full  paid.  We  are  not  sure  of  this.  As 
the  shares  are  fixed  at  $100,  and  are  not  ma- 
ture until  chey  reach  that  sum,  it  may  be  that 
the  directoi-s  may  require  that  these  shares 
shall,  at  the  proper  time,  be  brought  to  ma- 
turity on  an  equality  with  the  other  shares. 
But, 'even  if  this  be  not  so,  no  iniustice  can 
come  from  this  situation,  because  in  no  event 
can  the  holder  of  these  shares  draw  more  than 
the  amount  that  has  been  credited  upon  them, 
nor  can  they  draw  dividends  on  more  than 
such  amounts.  In  England,  building  and 
loan  associations  existed,  and  were  author- 
ized and  regulated  by  statute,  long  beforo 
any  of  them  were  organized  in  this  country, 
and  in  1874  they  were  specially  authorized 
by  law  to  have  prepaid  stock.  87  &  88  Vict. 
§  5,  chap.  42.  There  it  was  held,  in  3coU*$ 
Oaui,  L.  R.  28  Ch.  Div.  458,  that  under  the 
law  as  it  existed  prior  to  1874,  which  was 
substantially  like  the  present  law  of  this 
state,  prepaid  stock  was  not  illegal.  There 
the  learned  master  of  the  rolls  said :  **  Again, 
is  it  contrary  to  the  constitution  of  such  a 
society  that  members  shall  pay  up  install- 
ments in  advance?  I  say,  clearly  not.  The 
more  money  you  get  from  investing  members, 
the  more  money  you  have  ready  to  advance 
to  the  borrowing  members,  and  the  more 
rapidly  you  will  bring  your  society  to  an 
end,  if  the  society  is  established  without  a 
fixed  period.  It  seems  to  me  there  is  no  rea- 
son why  the  Judicature  should  say  that  these 
arrangements,  which,  as  far  as  I  am  con- 
cerned, appear  to  be  perfectly  reasonable, 
and  not  only  framed  not  to  obstruct,  but  to 
further,  the  obiecta  of  these  societies,  are  il- 
legal because  they  are  contrary  to  the  policy 
on  which  these  societies  are  founded. "  And 
that  case  was  aflSrmed  in  the  house  of  lords. 
Murray  v.  JScott,  L.  R.  9  App.  Cas.  528. 

Our  conclusion,  therefore,  is  that  tfie  order 
of  the  QenercU  and  Special  Terms  should  be  re- 
versed, and  the  case  resubmitted  to  the  special 
term  for  its  action  upon  the  relator's  appli- 
cation, with  costs  in  all  the  courts  to  the  re- 
lator against  the  defendant. 

All  concur,  except  Peekbam,  J,,  notyot> 
ing,  and  Bartlett^  /.»  not  sitting. 
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Rosalie  E.  KREITZ,  Admx.,  etc.,  of  John  fi. 
Kreltz,  Deceased,  Appi., 

V. 

Charles  F.  A.  BEHRENSMETER. 

atf  111.486.) 

1.   AdaJureoflleerniasrAteominonUiw 
reeo>ver  tlie  feea  or  mmJury  paid  to  >de 


Norm— As  to  riffht  of  de  jure  offloer  to  recover 
•Blmrjr  from  public  when  it  has  been  paid  to  ds 
faeto  offloer,  sea  State  y.  Milne  (Neb.)  19  L.  B.  A 


Itoeto  offleer;  and  this  mle  is  in  force  Id  Illi- 
nois, altbouffh  under  the  constitution  the  fees  of 
the  office  belonfr  to  the  county  from  whioh  the 
salary  Is  paid  for  the  discharge  of  the  duties  of 
the  office. 

8.  The  Iket  that  »  eommissioii  has  not 
been  laraed  to  a  de  Jure  ofllcer  will  not 
defeat  bis  rlg^bt  to  recover  from  a  de  facto 
officer  the  fees  or  salary  received  by  the  latter, 
where  the  term  of  office  has  expired  before  the 
the  termination  of  ^the  litigation  as  to  the  title  of 
the  office. 

8.  The  eaiiee  of  aetion  by  a  de  Jure  ofr 


See  also  45  L.  R.  A.  295. 
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•  af^aiast  a  de  Ikcto  olllcer  for  fees 

or  salary  reoeived  by  the  Jatter  does  not  accrue 
UDtil  the  rfff ht  to  the  office  la  detemuned,  where 
thiaisinUtigatluii. 

(April  a.  IJBBL) 

APPEAL  by  defendant  from  a  Inclement 
of  the  Appellate  Court,  Third  District, 
afflrmin/r  a  jud^ent  of  the  Circuit  Court  for 
Adams  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  perquisites  of  the 
office  of  county  treasurer,  to  which  plaintiff 
was  adjud^red  to  have  been  elected,  but  which 
defendant's  testator  held  during  the  term  for 
which  plaintiff  was  elected.    Affirmed, 

The  facts  are  Mated  in  the  opinion. 

MesiTi.  H.  S.  Davis  and  Carter*  Oovert 
A  Pape*  for  appellant: 

Mr.  Kreitz  held  the  office  of  county  treas- 
urer of  Adams  county  from  the  time  of  being 
commissioned  by  the  governor  and  his  qualify- 
iDfg  until  his  death  in  absolute  good  faith. 

He  had  been  declared  elected  by  the  board 
of  canvassers  established  by  law  to  canvass  the 
returns  and  declare  the  result;  hk  election  had 
been  duly  certified  and  a  commission  issued 
to  him  by  the  governor  in  pursuance  of  the 
statute  which  provides  that  the  "  county  treas- 
urer shall  be  commissioned  by  the  governor." 

The  person  holding  the  ceitifl<  ate  from  the 
authorities  appointed  by  law  in  relation  to  the 
office,  is  entitlfd  to  the  present  possession 
thereof  notwithstanding  his  election  is  con- 
tested and  its  legality  denied  and  notice  of  con- 
test given. 

People  V.  Bead,  25  HI.  825;  Peapla  t.  Bita, 
87  111.  242. 

Ereitz  held  the  highest  evidence  provided 
by  law,  of  the  title  to  the  office,  and  he  was 
not  in  any  way  instrcunental  in  obtaining  it. 

It,  then,  beoame  his  bounden  duty  to  serve; 
and  a  failure  or  refusal  would  have  subjected 
him  to  indictment,  and  forfeiture  of  not  ex- 
ceeding $1000. 

tSee  Rev.  6tat.  cbap.  86,  §  16u 

This  court  would,  on  proper  application, 
have  compelled  him  to  serve  by  mandamus. 

People  Y.  WiUiamt,  145  111.  578. 

If  the  legislHture  directs  or  authorizes  the 
doing  of  a  particular  thing,  the  doing  of  it  can- 
not 1^  wrongful. 

Broom's  Legal  Maxims,  198-200. 

There  never  was  a  time  when  appellee  could 
have  legally  held  the  office  or  rendered  any 
lei^l  service,  and  this,  not  from  any  fault  of 
Kreitz  but  by  virtue  of  the  laws  of  the  state. 

It  is  damnum  absque  injuria.  It  was  the  mis- 
fort  une  of  appellee.  It  was  the  wrong  of  no- 
body. 

Ereitz  could  not  become  either  an  intruder 
or  usurper  by  entering  and  performing  ser- 
vice required  of  him  by  law. 

1  Bouvier,  Law  Diet.  835;  2  Bouvier,  Law 
Diet.  773. 

Ereitz  died  August  11,  1890,  and  L.  E. 
Fiolev  was  appointed  to  fill  the  vacancy  a 
month  later. 

In  MehcU  v.  Branham,  84  Va.  928,  the  su- 
preme court  of  appeals  of  Viririnia  held  that 
such  an  appointee  could  not  be  held  liable  for 
the  fees  received  by  him. 

That  Ereitz  litigated  with  appellee  for  the 
office  cannot  affect  the  rights  of  the  parties. 
24  L.  R.  A. 


1  Sutherland,  Damages,  p.  4. 

To  apply  the  rule  which  admittedly  fiowa 
from  a  recognition  of  the  existence  of  a  vested 
estate  in  an  office  to  instances  where  such  rieht 
of  property  is  not  acknowledged,  is  a  palpa- 
ble perversion  of  legal  principles. 

Stuhr  V.  Curran,  44  N.  J.  L.  181,  48  Am. 
Rep.  854 

But  even  if  such  should  be  the  rule  where 
one  intrudes  into  or  usurps  an  office,  how  can 
it  be  made  to  apply  to  one  who  enters  into  and 
performs  the  service  at  the  laws'  command? 

It  is  not  unreasonable  to  hold  that  Mr. 
Ereitz  was  bound  to  know  whether  he  was 
elected  or  not — a  question  which  it  took  three 
courts  over  four  years  to  find  out?  Every  one 
is  bound  to  know  the  law — this  rule  is  neces- 
sary, but  every  one  Is  not  bound  to  know  the 
facts. 

Lex  non  eoget  ad  imposeibilia. 

Broom,  Legal  Maxims,  243. 

There  are  some  marked  distinctions betweea 
both  the  law  and  facts  as  applicable  to 
Mayfleld  v.'  Moore,  58  HI.  429,  6  Am.  Rep. 
52,  and  the  case  at  bar.  As  the  law  tbt  o 
stood  the  fees,  much  or  little,  belonged  to  tbe 
officer  but  since  the  adoption  of  the  new  con- 
stitution, the  fees  belong  to  the  county,  n\id 
when  collected  merely  constitute  a  fund  out 
of  which  compensation  for  services  actually 
rendered  are  to  be  paid. 

Purcell  V.  Parke,  82  Dl.  846. 

In  any  event  appellee  was  not  damaged  any 
more  than  the  difference  between  the  amount 
received  and  the  reasonable  cost  of  earning  and 
collecting  it. 

If  the  case  be  analogous  to  the  entir  into  tbe 
land  of  another  under  a  defective  title  as  sup- 
posed in  tihe  MaupM  (Jaae  and  the  principles 
of  equity  should  control,  as  there  suggested ,> 
then  Erietz  having  entered  in  good  faith  and 
in  pumuanoe  of  a  Teeal  duty  under  belief  that 
he  held  the  valid  title,  he  tben  posse^sine  the 
only  legal  evidence  of  it,  tbe  doctrine  of  bet< 
terments  or  improvements,  should  be  applied^ 
and  appellee  should  be  allowed  only  the  bal- 
ance after  deducting  the  reasonable  value  of 
his  services  in  earning,  or  so  to  speak  in  con- 
serving,  the  fund  sued  for. 

10  Am.  &  £ng.  Encyclop.  Law,  242:  6  Am. 
&  Eng.  Encvclop.  Law,  217-220;  Breit  v.  Tea- 
ton^  101  ni.  ^;  CaiAe  v.  EUU,  120  111.  152. 

Appellee  had  no  property  in  the  office  of 
county  treasurer. 

Mecbem,  Pub.  Off.  S  464. 

It  is  not  an  incorporeal  hereditament  In  tbia 
countrv  as  in  England.    It  is  not  a  franchise. 

Peafie  v.  BolU,  92  III  426;  Graham  v.  Peo- 
pU,  104  111.  821. 

If,  then,  the  office  Is  not  the  property  of  the 
holder  of  the  legal  title,  and  if  tbe  tees  esUb 
lished  by  law  are  not  his  property  but  the 
property  of  the  county,  out  of  which  it  mu«it 
pay  a  reasonable  compensiition  for  necesKiry 
services  rendered  for  it,  and  if  there  is  no  priv- 
ity between  the  holder  of  the  legal  title  and 
the  officer  dejaeto,  upon  what  leeal  principle 
can  the  riirbt  of  reo>verv  be  based?  The  sal- 
ary or  comp)ensation  Itself  can  neither  be  sold 
nor  assigned,  in  advance  of  its  being  actually 
earned. 

Mechem,  Pub  Off.  g  884;  Btiesv,  Lenerenee, 
65  N.  Y.  442, 17  Am.  Rep.  278;  Conner  v.  New 
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York,  6  N.  T.  285;  Bcboken  t,  G«rr,  27  N.  J. 
L.  265;  Butler  t.  J%n»,  51  U.  8. 10  How.  402, 
ISL.  ed.'472. 

Appellee,  never  having  recovered  the  office, 
cannot  recover  the  earning. 

Mechem,  Pub.  Off.  §  888;  FarwU  v.  Adams, 
112  II].  57;  A'iehoU  v.  Maclean,  101 N.  T.  626, 
54  Am.  Rep.  780;  Hymauih  t.  PainUir,  17 
Conn.  585,  44  Am.  Dec  574;  People  t.  Btaton^ 
78  N.  C.  546,  21  Am.  Rep.  479. 

Meeen.  Willi»m  HcFadon  and  Sprl«r» 
Anderson  ft  VajideTenter»  for  appellee: 
The  de  facto  officer  holding  an  office  and  re- 
ceiving the  fees  and  emoluments  thereof,  is 
liable  to  the  dejure  officer  who  has  been  ez- 
cloded  from  the  benefits  of  the  office  to  which 
be  is  entitled,  and  an  action  to  recover  the  fees 
received  lies  in  favor  of  the  dejure  officer 
against  the  de  facto  officer. 

Ma^field  v.  Moore,  58  Dl.  481,  6  Am.  Rep. 
52;  FarweU  v.  Adame,  112  HI.  58;  Waterman 
V.  Chicago  A  L  R.,Co,  15  L.  R  A.  418,  189 
III.  669;  McCrarv,  Elections,  8d  ed.  g  882; 
United  atatee  v.  AddUon,  78  IT.  8. 6  WalL  291, 
18  L.  cd.  919;  Bdan  v.  New  York,  68  N.  T. 
274,  28  Am.  Rep.  168;  Olaseoek  v.  J^n$.  20 
Ind.  1.  83  Am.  Dea  299;  Currey  v.  Wright,  9 
Lcs,  247.  Eeesel  v.  Zeieer,  102  N.  T.  114,  55 
Am.  Rep.  769;  Niehoh  v.  MacLean,  101  N. 
T.  526,  54  Am.  Rep.  780;  Peotie  v.  Miller,  24 
Hicb.  458.  9  Am.  Rep.  181;  Hunter  v.  Chand- 
ler.  45  Mo.  452;  Tbroop,  Pub.  Off.  g  522; 
Mecbem,  Pub.  Off.  §  888;  PeopU  v.  Bmylh,^ 
Cal.  21;  Petit  v.  Boveeeau,  15  La.  Ann.  289; 
Delahanty  v.  Wamer,  75  III  185, 20  Am.  Rep. 
237. 

The  de  facto  officer  is  regarded  as  the  aeent 
of  tbe  de  jure  officer,  and  receiving  the  fees 
and  emoluments  of  office  for  the  latter's  bene- 
fit. 

Dolan  V.  Ncut  York,  68  N.  Y.  288,  28  Am. 
Rep.  168;  PeopU  v.  Pease,  27  N.  T.  55. 

Tbe  salary  and  emoluments  annexed  to  a 
pablic  office  in  a  municipalty  are  Incident  to 
tbe  title  to  the  office,  and  not  to  its  exercise  or 
occupation.  A  par^  entitled  to  the  office  is 
therefore  held  to  be  entitled  to  such  salary  and 
emoluments,  although  he  has  never  actually 
discbarged  the  duties  of  the  office. 

5  Am.  &  Eoff.  Encydop.  Law,  p.  109;  Peo- 
ple ▼.  Timan,  8  Abb.  Pr.  859;  People  v.  Hop- 
eon^  1  Denio,  579;  Ddan  v.  New  York,  supra; 
Me  Veany  v.  New  York,  80  N.  Y.  192,  86  Am. 
Rep.  600;  Memphis  v.  Woodward,  12  Heisk. 
499,  27  Am.  Rep.  750;  People  v.  Smyth,  supra; 
People  V.  OuUon,  28  Cal.  44;  {jarroUY.  Sieben- 
thaler,  87  Cal.  195;  Glascock  v.  Lyons,  supra; 
Camstoek  v.  Grand  Eapids,  40  Mich.  895; 
Stadier  v.  Detroit,  18  Mich.  847;  Philadelphia 
V.  Giwn,  60  Pa.  136;  Bea/rd  v.  Decatur,  64 
Tex.  7,  53  Am.  Rep.  785. 

There  is  no  difference  as  to  right  of  appellee 
to  recover  whether  the  question  be  treated  as 
beio^  one  of  salary  or  fees. 

Me  Veany  v.  New  York,  and  Bea^  v.  Deca- 
tur^ muprcL 

Actual  incumbency  without  title  to  a  muni- 
cipal office  confers  no  title  to  the  salary  of  the 
office. 

Feaitle  t.  Bopson,  supra;  People  v.  Nostrand, 
46  N-  Y.  882;  New  York  v.  Flagg,  6  Abb.  Pr. 
286;  JRiddle  v.  Bedford  County,  »7  Serg.  A  R 
89d;  J^-eeeott  r.  Hayes,  42  N.  H.  56. 
?4  Lu  R  A. 


So  strong  is  the  claim  of  the  rightful  incum- 
bent of  an  office  to  its  full  salary,  that  in  a  suit 
to  recover  the  same  such  rightful  incumbent 
canoot  be  required  to  deduct  from  the  amount 
of  his  claim  the  amount  of  hfs  earnings  dur- 
ing the  period  of  his  exclusion  from  office. 

yitesimmonsY.  Brooklyn,  102  N.  Y.  587,  56 
Am.  Rep.  885. 

Until  long  after  the  term  for  which  Bebrens- 
meyer  was  elected  had  expired,  he  could  not 
possibly  have  maintained  an  action  for  the 
fees  and  emoluments  against  Ereitz.  He  could 
not  enter  into  the  office,  or  show  any  legal 
right  or  title  to  the  office  until  January  21, 
1891,  and  the  statute  of  limitation  does  not  run 
against  a  party  who  cannot  enter,  nor  bar  a 
right  where  there  is  no  one  capable  of  bring- 
ing suit. 

2  Oreenl.  Ev.  g  485;  Dugan  v.  FoUett,  100 
ni.  582;  Carriger  v.  Whitttngton,  26  Mo.  811, 
72  Am.  I>ec.  212:  Datisv,  Garr,  6  N.  Y.  124, 
55  Am.  Dec.  887;  Wyatt  v.  Bambo,  29  Ala. 
510.  68  Am«  Dec.  89;  Lawson  ▼.  Lay,  24  Ala. 
184. 

Appellee  was  not  bound  to  file  any  oath  of 
office  or  collector's  or  other  bond  until  the 
termination  of  the  contest  proceeding. 

Farwell  v.  Adams,  112  111.  60;  Pearson  v. 
Wilson,  67  Miss.  848;  People  v.  Miller,  16  Mich. 
56. 

Phillipst  J»9  delivered  the  opinion  of  the 
court: 

At  the  election  in  November,  A.  D.  1886, 
John  B.  Ereitz  and  one  Behrensmever  were 
candidates  for  election  to  the  office  of  county 
treasurer  of  Adams  county,  111.,  and,  on  the 
canvas  of  the  returns,  Ereitz  was  declared 
elected  by  a  plurality  of  14  votes ;  and,  a 
certificate  being  made,  a  commission  was 
issued  to  him  by  the  governor,  as  the  duly 
elected  county  treasurer  of  Adams  countv, 
whereupon  he  qualified,  and  entered  upon  the 
discharge  of  the  duties  of  that  office,— con- 
tinning  to  occupy  the  office,  and  discharge 
its  duties,  until  his  death,  in  1890.  Ap- 
pellee, by  proper  notice  and  petition  con- 
tested the  election  of  Ereitz,  which,  after 
extended  litigation,  finall  v  resulted  in  ap- 
pellee being  declared  dulv  elected  to  the 
office  of  county  treasurer  of  Adams  county, 
by  the  judgment  of  this  court,  reported  as 
Ahrensmey'er  v.  Ereitz,  185  111.  591.  Ereitz 
having  died  before  the  filing  of  this  opinion, 
such  proceedings  were  had  m  this  court  that 
the  Judgment  of  reversal  was  entered  nune 
pro  tunc  as  of  the  11th  day  of  June,  A.  D. 
1890,  which  declared  Behrensmeyer  elected 
to  said  office.  On  the  6th  of  April,  1892, 
appellee  filed  a  claim  against  the  estate  of 
John  B.  Ereitz  in  the  county  court  of  Adams 
county,  seeking  to  recover  the  sum  of  $10,000 
for  fees  and  salary  received  by  Ereitz  for 
Behrensmever' s  use,  and  interest  thereon. 
On  the  petition  of  appellant,  the  venue  on 
this  claim  so  filed  was  changed  from  the 
county  court  to  the  circuit  court  of  Adams 
county,  where  a  trial  was  had  which  resulted 
in  a  finding  and  judgment  in  favor  of  ap- 
pellee, and  against  appellant,  for  the  sum 
of  $7,383,  to  be  paid  In  due  course  of  ad- 
ministration, as  a  claim  of  the  seventh  class. 
Appellant  prosecuted  an  appeal  from  that 
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Judgment  to  the  appellate  court  of  the  third 
district,  where  the  judj]:ment  was  affirmed ; 
and  she  now  brings  the  record  to  this  court 
by  appeal,  and  urges  that  appellee  has  no 
cause  of  action,  and  asks  that  this  case  may 
be  ct^nsidered  as  one  of  first  impression,  re 
gardlcss  of  what  was  said  by  this  court  in 
Idayfidd  v.  Mooi^e,  53  111.  428.  5  Am.  Rep. 
62, — arguing  that  that  case  was  decided  under 
the  Constitution  of  1848»  and  that  by  the 
provisions  of  the  Constitution  of  1870  a  dif 
tercnt  rule  must  prevail,  inasmuch  as,  by 
the  provisions  of  the  latter,  the  fees  of  the 
office  belong  to  the  county,  from  which  a 
salary  is  paid  for  the  discharge  of  the  duties 
of  the  office,  while  under  the  former  the  fees 
belonged  to  the  officer. 

It  is  conceded  that  no  statute  exists  in  this 
state,  declaring  the  rights  of  a  dejure  officer 
to  recover  from  a  de  facto  officer  the  salary 
paid  such  de  facto  officer,  who  has  discharged 
the  duties  of  the  office  under  a  wrongful  or 
a  mistaken  purpose.  There  is  no  legislation 
on  that  subject  in  this  state.  The  right  of 
recovery,  if  it  exists,  depends,  therefore,  on 
tlie  pri nci  pies  of  the  common  law.  The  com- 
mon law  is  a  system  of  elementary  rules  and 
of  general  judicial  declarations  of  prin- 
ciples, which  are  continually  expanding 
with  the  progress  of  society,  adapting  them- 
selves to  the  gradual  changes  of  trade,  com- 
merce, arts,  inventions,  and  the  exigencies 
and  usages  of  the  country.  Judicial  decisions 
of  common-law  courts  are  the  most  au- 
thoritative evidence  of  what  constitutes  the 
common  law.  By  chapter  28,  Starr  &  C.  Stat. 
111.,  the  common  law  of  England  is  declared 
in  force  in  this  state.  By  reference  to  the 
decisions  of  the  common  law  courts  of  Eng- 
land, the  common  law  of  that  country  is  to 
be  found.  An  examination  of  the  decisions 
of  the  courts  of  that  country  shows  a  uniform 
declaration  of  the  principle  that  a  de  jure 
officer  has  a  right  of  action  to  recover  against 
an  officer  dejacto  by  reason  of  the  intrusion 
of  the  latter  into  his  office,  and  his  receipt 
of  the  emoluments  thereof.  Among  others, 
the  following  opinions  of  English  courts  may 
be  referred  to  as  sustaining  this  right  of  re- 
covery :  Vaux  V.  Jefferen,  2  Dyer,  114 ;  Arris 
V.  Stukely,  2  Mod.  260;  Lee  v.  Drake,  2 
Salk.  468 ;  Webb' 9  Case,  8  Coke,  45.  By  the 
adoption  of  the  common  law  of  England,  the 
principle  announced  in  these  cases  was 
adopted  as  the  law  of  this  state,  for  the  prin- 
ciple is  of  a  general  nature,  and  applicable 
to  our  constitution.  On  the  basis  of  a  sound 
public  policy,  the  principle  commends  itself, 
for  the  reason  that  one  would  be  less  liable 
to  usurp  or  wrongfully  retain  a  public  office, 
and  defeat  the  will  of  the  people  or  the  ap- 
pointing power,  as  loss  would  result  from 
wrongful  retention  or  usurpation  of  an  office. 
The  question  has  frequently  been  before  the 
courts  of  the  different  states  and  of  the 
United  States,  and  the  great  weight  of  au- 
thority sustains  the  doctrine  of  the  common 
law,  as  shown  by  the  opinions  of  the  judges 
in  different  states;  and  in  most  of  the  sUites 
these  are  based  on  the  common  law,  without 
reference  to  any  statute.  The  following  cases 
are  in  point:  United  States  v.  Addison,  73 
U.  S  6  Wall.  291,  18  L.  ed.  919 ;  Dolan  v. 
^  L.  R.  A. 


New  York,  68  N.  T.  274,  28  Am.  Rep.  168  ^ 
Glascock  v.  Lyons,  20  Ind.  1,  83  Am.  Dec. 
299 ;  Douglass  v.  State,  81  Ind.  429 ;  Gurreft 
V.  Wright,  9  Lea,  247 ;  Kessd  v.  Zeiser,  102: 
K  Y.  114,  55  Am.  Rep.  1^9 ,  Nichols  v .  Mae- 
Lean,  101  N.  Y.  526,  54  Am.  Rep.  730; 
PeopU  V.  MiUer,  24  Mich.  458,  9  Am.  Rep. 
131 ;  Hunter  v.  Chandler,  45  Mo.  452 ;  People 
V.  Smyth,  28  Cal.  21 ;  Petit  v.  Rousseau,  15  La. 
Ann.  239.  And  the  only  case  enunciating  a 
different  rule  is  that  of  Stuhr  v.  Curran,  44 
N.  J.  L.  181,  43  Am.  Rep.  853,  where  the 
conclusion  was  reached  by  a  divided  court. 
While  it  is  true  that  in  this  state  a  public 
office  is  not  a  franchise  nor  an  incorporeal 
hereditament,  but  a  mere  public  agency 
created  for  the  benefit  of  the  state,  yet  the 
salary  or  emoluments  annexed  to  a  public 
office  are  incident  to  the  right  to  the  office, 
and  not  to  the  mere  exercise  of  its  duties,  or 
its  occupancy ;  and  whether  the  compensation 
of  the  officer  is  by  fees,  or  a  salary,  the  rule 
is  the  same.  People  v.  Smyth,  supra;  Me- 
Veany  v.  Neto  York,  80  N.  Y.  185,  36  Am, 
Rep.  600:  Comstoek  v.  Grand  Bapids,  41^ 
Mich.  397. 

Such  being  the  rul«,  the  Constitution  of 
1870  did  not  change  the  law,  in  tliis  respect, 
from  what  it  was  under  the  Constitution  of 
1H48.  The  purpose  of  section  10,  article  10. 
of  the  Constitution  of  1870, — providing  that 
county  boards  should  fix  the  compensation 
of  county  officers,  with  their  necessary  clerk 
hire  and  other  expenses,  to  be  paid,  in  all 
cases  where  fees  were  provided  for,  out  of 
the  fees  collected, — was  to  limit  the  amount 
of  compensation  an  officer  was  to  receive  ta 
a  certain  sum,  if  the  fees  amounted  to  that 
sum,  and  the  residue  to  be  paid  in  the  county- 
treasury.  And  section  12,  article  10,  whicli 
provided  that  all  laws  fixing  fees  of  certain 
officers  should  terminate  with  the  terms  of 
those  who  might  be  in  office  at  the  first 
meeting  of  the  general  assembly  after  the 
adoption  of  the  Constitution,  and  that  the 
general  assembly  should,  by  i  sreneral  law, 
uniform  in  its  operation,  provide  for  and 
regulate  the  fees  of  said  officers  and  their 
successors,  so  as  to  reduce  the  same  to  a  rea- 
sonable compensation  for  services  actually 
rendered,  and  classify  counties,  etc.,  had  for 
its  object  the  abolition  of  special  acts  fixing 
fees,  and  aimed  to  declare  a  .ule  of  uni- 
formity in  fees  in  the  several  counties  of  the 
several  classes,  with  uniform  compensation, 
within  limited  discretion  of  the  various 
county  boards,  for  services  actually  rendered 
by  the  de  jure  officers  in  such  counties.  Its 
purpose  was  not  legislation,  but  limitation 
on  and  requirement  for,  legislation.  In  pro- 
viding for  legislation  looking  to  a  reasonable 
compensation  for  services  actually  rendered, 
it  was  not  the  aim  or  object  of  that  section 
to  establish  a  rule  that  would  allow  a  mere 
usurper  of  an  office,  actually  rendering  serv- 
ice, the  right  to  claim  and  retain  the  com- 
pensation to  be  fixed  as  provided  by  that 
section.  The  provisions  of  those  sections  cre- 
ating no  different  rights,  so  far  as  a  dejure  of- 
ficer is  concerned,  the  rule  announced  by  thia 
court  in  Mayfield  v.  Moore,  53  111.  431,  5  Am. 
Rep.  52,  is  as  applicable  under  the  present 
Constitution  as  under  the   Constitution   of 
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1848,  and  in  harmony  with  the  rale  of  the 
common  law  of  England,  as  well  as  with  the 
great  weight  of  authority  in  this  country, 
and  has  been  followed  by  this  court  in  more 
recent  adjudications.  Farwellv,  Adams,  112 
111.  58;  Waterman  y.  Chicago  A  L  R.  Co, 
139  111.  669,  15  L.  R.  A.  418.  We  adhere  to 
the  rule  as  announced  in  Mayfield  y.   Moore, 

It  is  furiher  insisted  that  appellee  cannot 
recoyer  because  he  wasneyer  fully  qualified, 
not  being  commissioned  by  the  Rovernor,  and 
not  filing  bonds,  as  collector,  for  the  years 
188S*89-90.  As  was  said  in  Mayfield  y.  Moore, 
eupra:  ^  Under  the  law,  so  soon  as  a  majority 
of  the  yotes  was  cast  for  appellant  at  the 
ft'«5Ction  held  in  pursuance  to  law,  he  became 
.eeally  and  fully  entitled  to  the  office.  The 
title  was  as  complete  then  as  it  ever  was,  and 
no  subsequent  act  lent  the  least  force  to  the 
rizht  to  the  place.  This  commission  was 
evidence  of  title,  but  not  the  title.  The  title 
was  conferred  by  the  people ;  and  the  evi- 
dence of  the  right,  by" the  law."  The  con- 
tested election  was  continued  through  a  long 
period  of  litigation,  and,  by  the  final  ad- 
judication of  a  court  of  competent  jurisdic- 
tion, the  appellee's  right  to  the  office  was 
determi  ned  in  his  favor.  That  determination 
was  after  the  term  expired  for  which  he  had 
been  elected.  His  right  to  recoyer  does  not 
depend  upon  his  possession  of  a  commission. 
The  judgment  of  the  court  determined  his 
right.  ISieither  is  his  ri^ht  to  recover  afi^ected 
hy  the  fact  that  he  failed  to  giye  bond  as 
collector  for  the  years  1888,  1889,  1890,  and 
failed  to  qualify.  The  statute  requiring  the 
oath  of  office  and  bond  to  be  given  by  or 
within  a  specified  time  applies  only  to  a 
person  to  whom  the  certificate  of  election  has 
been  giyen,  or  who  has  been  declared  elected. 
Where  an  election  has  been  contested,  and 
the  contestant  is  declared  elected,  the  re- 
quirement to  qualify  within  a  prescribed 
time  does  not  apply  until  the  termination  of 
the  contest.  FarmLl  y.  Adams,  supra.  The 
law  will  not  require  a  useless  act,  and  by 
taking  the  oath  of  office,  and  filing  bonds, 
as  collector,  for  the  several  years  of  1888- 
89-90,  no  purpose  could  haye  been  subserved, 
as  the  contest  was  not  determined  until  after 
the  fall  term  had  expired.  Appellee's  right 
of  recoyery  is  therefore  not  affected  by  these 
cons  i  derat  i  ons. 

The  amount  fixed  by  the  county  board  as 
salary  of  the  county  treasurer  is  a  question 
of  fact  settled  bv  the  adjudication  of  the 
circuit  and  appellate  courts ;  but  it  is  insisted 
that  as  a  part  of  that  salary  was  earned,  and 
fees  reoeiyed,  more  than  five  years  before 
filing  the  claim,  in  this  case,  to  that  amount, 
the  statute  of  limitation  of  fiye  years  applies, 
and  hars  a  recovery  of  the  amount  so  earn^. 
The  concluding  clause  of  section  16,  chap. 
83.  Starri&C.  Stat.  111.,  proyides  that  actions 


"shall  be  commenced  within  fiye  yean  next 
after  the  cause  of  action  accrued. "  The  cause 
of  action,  to  this  plaintiff,  did  not  accrue, 
so  that  an  action  could  be  maintained  there- 
for by  him,  until  his  right  to  the  office  was 
determined.  The  adjudication  of  the  court, 
finding  he  was  lawfully  elected,  for  the  first 
time  entitled  him  to  recoyer  the  salary  in- 
cident to  the  office.  His  right  then  first  ac- 
crued. The  statute  of  limitation  barred  no 
part  of  this  claim. 

We  find  no  error  in  the  admission  or  ex- 
clusion of  eyidenoe,  or  in  holding  or  refusing 
to  hold  propositions  submitted  to  be  held  as 
law. 

We  do  not  desire  to  enter  on  a  discussion 
of  the  question  as  to  whether  it  is  a  hardship 
on  Kreitz,  or  his  estate,  that  he  should  \k 
held  to  receive  no  compensation  for  his  serv- 
ices :  for,  however  great  that  hardsh  ip  may  be, 
the  rule  of  law  has  been  long  settled  in  this 
state  that  the  dejure  officer  may  recover  the 
fees  or  salary  paid  to  a  de^^eto  officer.  The 
rule  is  in  accord  with  a  sound  public  policy. 
Its  tendency  is  that  there  would  be  leas  danger 
or  frequency  of  usurpation  or  intrusion  into 
an  office.  Its  tendency  is  to  cause  greater 
caution  in,  and  purify,  elections,  as  one, 
with  such  danger  attendant  on  illegal  voting, 
would  abstain  from  encouraging  it.  Its 
tendency  is  to  cause  a  careful  investigation 
into  the  right  to  an  office,  where  a  noUce  of 
contest  is  served  and  petition  filed.  Public 
interest  is  in  accord  with  priyate  right,  when 
it  is  held  that  one  lawfully  elected  to  an 
office,  and  deprived  of  the  office  by  another, 
may  recover  the  salary  or  fees  attendant  on 
the  office.  The  rule  is  not  changed  by  reason 
of  one  holding  a  certificate  of  election,  and 
entering  in  good  faith,  under  a  'mistaken 
belief  of  right.  However  much  the  good 
faith  of  one  entering,  the  right  exists  some- 
where ;  and,  if  the  right  existed  in  another, 
he  is  an  intruder  in  the  office,  and  enters  at 
his  peril.  As  was  said  in  Mayfield  y.  Moore, 
supra:  "  After  the  vote  was  canyassed  by  the 
clerk  and  justice  of  the  peace,  appellant 
promptly  gaye  appellee  notice  that  he  would 
contest  the  election,  and  specifically  pointed 
out  the  grounds.  Being  thus  apprized  of  the 
grounds  upon  which  appellant  based  his 
claim,  the  sources  of  information  were  open 
to  him  to  learn  the  facts,  and  to  have  acted 
upon  them.  Failing  to  learn  them,  or,  haying 
done  so.  not  heeding  them,  he  has  no  reason 
to  complain  if  he  has  to  respond  to  the  wrong 
perpetrated  on  another.  He  has  intruded  into 
appellant's  office  without  right,  and  has  re- 
cefyed  the  profits  of  the  office ;  and,  like  the 
person  entering  into  the  land  of  another  with 
a  defective  title,  he  must  answer  for  the 
profits. "  We  find  no  error,  and  the  judgment 
of  the  appellate  court  is  affirmed. 

AJfii-m^ 
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Andrew  J.  DRAKE,  Err.,  etc.,  of  J.  M.  Eirk, 
Deceased,  Appt., 
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1.  The  poUntion  of  the  waters  or  m 
stream  hy  washing  iron  ore.  whereby  the 
water  la  laden  with  refuse  and  dibris,  rendering  it 
unfit  for  stock  and  drinkinff  purposes  and  causing 
the  deposit  of  a  sediment  upon  portions  of  the 
farm  of  a  lower  proprietor.  Is  an  actionable  in- 
Jury  to  such  proprietor,  where  the  injury  might 
have  been  prevented  by  the  construction  of  prop- 
er basins  to  contain  the  water  until  the  sediment 
was  eeuled  before  tuminff  the  wator  back  into 
the  stream. 

2.  Case  and  not  trespass  is  the  proper 
form  of  action  for  applying  a  runnlntr  stream 
to  such  uses  as  to  render  it  impure  and  fill  it  with 
a  sediment  which  is  deposited  on  the  land  of  a 
lower  proprietor,  thereby  preventing  him  from 
pu  t  ting  the  water  to  the  ordinary  uses,  and  dam- 
aging his  land. 

8.  An  ezecntm*  who  has  taken  posses- 
sion of  testator's  real  estate  and  held  it 
since  testator^s  death,  for  the  purposes  of  admin- 
istration and  paying  debts,  may  maintain  an  ac- 
tion for  permanent  injury  to  the  land  by  sedi- 
ment  placed  in  the  stream  by  an  upper  proprie- 
tor. 

(February  2, 1894.) 


APPEAL  by  complainant  from  s  Judgment 
of  the  Circuit  Court  for  Fraoklta  Count j 
in  his  favor  for  a  less  amouot  than  be  de- 
manded, in  an  action  brought  to  reooyer  dam- 
ages alleged  to  have  been  caused  by  defend- 
ant's unlawfully  polluting  the  water    of    a 
stream  which  flowed  through  the  land  of  plain- 
tifTs  intestate.    Beoened. 
The  facts  sufficiently  appear  in  the  opinioiu 
Mesirs.  Kirk  ft  Almon  for  appellant. 
Mr.  William  J.  Bollock  for  appellee. 

Coleman*  J.^  delivered  the  opinion  of  the 
court: 

This  action  was  InBtltutod  to  recover  dam- 
ages for  an  alleged  injury  to  realty.  The 
complaint  consists  of  several  counta,  some  of 
which  were  framed  in  tre8(>a6S,  and  others  la 
case.  The  important  questions  for  considera- 
tion, and  the  decision  of  which  will  de- 
termine the  several  assignments  of  error,  are : 
First,  whether  the  facts  will  support  the 
complaint,  in  either  of  its  aspects ;  and  if  ao, 
second,  whether  the  proper  action  is  trespass 
or  case ;  and,  third,  if  the  action  is  main- 
tainable, what  is  the  proper  measure  of  dam- 
ages? The  trial  court  held  that  the  action 
should  be  in  case,  that  the  statute  of  limita- 
tions for  one  year  applied,  and  that  the 
proper  measure  of  damages  was  the  diminu- 
tion of  the  rental  value  for  one  year  preced- 
ing the  bringing  of  the  action.  The  tmdis- 
puted  facts  show  that  for  many  years  prior 


)90TB.— Hoto  far  stream  may  he  pdlltLtedfor  mining 
rmrposes. 

The  efforts  to  make  the  development  of  the  min- 
ing interests  of  the  country  appear  of  such  com- 
manding importance  as  to  Justify  the  destruction 
•of  other  rights  or  interests  for  their  benefit  have 
not  been  successful  so  far  as  the  pollution  of 
4Btreams  is  concerned.  The  general  practice  has 
been  to  apply  against  miners  the  common-law  rule 
rvhiish  entitles  a  riparian  proprietor  to  have  the 
water  flow  to  him  without  material  diminution  in 
-quality. 

An  upper  riparian  owner  cannot  use  the  water  of 
the  ptream  for  mining  purposes  in  such  a  way  as  to 
render  it  unfit  for  the  domestic  use  of  a  lower  pro- 
f)rietor,  or  so  use  it  as  to  fill  up  the  channel  and 
<eause  the  dSbfis  to  be  deposited  on  his  land.  Ten- 
nessee Coal,  Iron  ft  B.  Go.  v.  Hamilton  (Ala.)  Nov. 

A  miner  cannot  foul  a  stream  so  as  to  injure  fruit 
trees  and  gardens  on  the  banks  of  the  stream  below. 
'Wizon  V.  Bear  River  &  Auburn  Water  ft  Min.  Co.  24 
-CaL  867, 86  Am.  Dec.  09. 

Mining  operations  cannot  be  permitted  to  de- 
«troy  the  water  for  the  use  of  gardens  and  domestic 
purposes.  Levaronl  v.  Miller,  84  Cal.  231,  9i  Am. 
Dec.  602. 

Mining  d^hrte  cannot  be  deposited  in  streams  so 
iis  to  run  down  and  cover  agricultural  lands  below. 
Hobbe  V.  Amador  ft  8.  Canal  Co.  66  Cat  16L 

There  is  liability  for  deposit  of  dibris  of  a  mine 
in  a  stream  so  that  it  is  carried  down  and  deposited 
on  the  land  of  a  lower  proprietor.  Boblnson  v* 
niack  Diamond  Coal  Co.  67  OaL  412, 40  Am.  Bep.  118. 

T^epositing  dGirig  from  a  mine  in  such  a  way  that 
it  would  be  carried  by  a  stream  on  to  land  of  lower 
proprietors  will  give  a  right  of  action,  if  injury  oc- 
curs. Columbus  ft  H.  Coal  ft  Iron  Co.  v.  Tucker.  48 
Ohk>  St.  41. 


Throwing  coal  dirt  Into  a  stream  is  a  tort.  Little 
SchuylkiUNav.  B.ft  CoalCo.  v.  Richards,  67 Pa.  142. 
98  Am.  Dec.  209. 

A  mine  owner  is  liable  for  injuries  caused  by  the 
deposit  on  lower  lands  of  culm  which  henegligeotly 
permits  to  be  washed  into  the  stream.  Blder  v. 
Lykens  Valley  Coal  Co.  157  Pa.  490. 

A  stream  cannot  be  filled  with  refuse  from  ooke 
ovens  using  raw  coal  not  mined  on  the  land  on 
which  the  ovens  are  situated.  Lenta  v.  Carnegie 
Bros.ft  Co.  146  Pa.  612. 

Under  the  Georgia  code,  water  cannot  be  used 
for  washing  ore  in  such  a  way  as  to  destroy  or  in- 
jure its  use  try  a  lower  proprietor,  fiatterfleld  ▼• 
Bowan,  83  Ga.  187. 

Caring  for  taHingB, 

The  problem  of  what  to  do  with  the  taWnga  li 
one  of  the  most  diflicult  which  the  miner  has. 

The  Colorado  statute  makes  It  the  duty  of  the 
miner  to  take  care  of  his  own  tailings  upon  his  own 
property,  or  be  responsible  for  the  injuries  that 
may  arise  from  them.  Fuller  v.  Swan  Biver  Placer 
Min.  Co.  12  Colo.  12. 

Owners  of  a  mine  on  the  side  ef  a  hUl  cannot  al- 
low tbeir  tailings  to  flow  onto  a  prior  claim  located 
in  the  bed  of  a  stream  in  such  a  way  as  to  render 
the  working  of  it  impracticable.  Logan  v.  Driscoll, 
19  Cal.  623, 81  Am.  Dec.  9a 

A  miner  has  no  right  to  fill  a  stream  with  taiilnga 
so  that  it  w  ill  flow  down  onto  claims  below.  Nelson 
V.  0*Neal,  1  Mont.  284. 

And  the  same  rule  applies  in  oases  not  connected 
with  streams. 

One  cannot  throw  the  refuse  of  a  mine  down  on 
lower  land  of  another,  although  it  is  not  carried  by 
a  watercourse.  Boblnson  v.  Bhhck  Diamond  Min 
00.60  Cal.  401;  Lincoln  v.BodgeiBil  Mont,  an  Harl 


See  also  24  L.  R.  A.  568. 
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and  np  to  the  time  of  his  death,  which  oc- 
cttired  in  the  year  1890,  plaintiff's  testator 
had  owned  and  been  in  possession  of  the  lands 
claimed  to  have  deen  damaged,  cultivating 
tliem  as  a  farm,  and  since  his  death  the  plain- 
tiff, as  executor,  had  been  in  possession  of 
the  lands ;  that  through  the  lands  there  flowed 
u  creek  of  clear,  healthy  water,  useful  for, 
and  used  for,  watering  stock,  and  at  times 
for  drinking  purposes ;  that  defendant  owned 
a  tract  of  land  above  the  land  of  plaintiff, 
on  the  same  creek,  from  which,  for  five  or 
six  years  previous  to  the  bringing  of  the  suit, 
defendant  had  been  engaged  in  mining  iron 
ore,  and  washing  its  ore  with  the  waters  of 
the  creek ;  that  for  this  purpose  the  water 
was  pumped  into  large  reservoirs,  and,  after 
utilizing  the  water  in  washing  the  iron  ore, 
it  was  allowed  to  e3cap>e  in  a  way  so  as  to 
letum  to  its  natural  channel,  above  plain- 
tiff's land.  There  was  evidence  also  tending 
to  show  that,  when  the  water  reached  plain- 
tiff's farm,*  it  was  laden  with  red  clav,  re- 
fuse ore,  and  debri$,  rendering  it  unfit  for 
stock  and  drinking  purposes,  and  that  in 
tome  places  a  thick  sediment  or  "* slush''  was 
deposited  upon  porticos  of  the  farm,  impair- 
ing its  fertility,  and  in  some  places  it  was 
80  deep  as  to  destroy  its  usefulness  for  culti- 
vation. The  evidence  conflicted  as  to  the  ex- 
tent of  the  damage  sustained.  The  evidence 
also  conflicted  as  to  whether,  by  the  construc- 
tion of  proper  basins  to  receive  and  hold  the 
water,  after  having  been  used  by  defendant, 
it  could  not  have  been  retained  until  all  the 
objectionable  matter  or  substance  contained 


in  it  had  settled  in  the  basins,  so  as  to  reston 
the  water  to  its  natural  purity. 

Appellee  contends  that,  if  there  is  error  in 
the  record,  it  is  error  without  injury,  inas- 
much as  plaintiff  was  not  entitled  to  recov- 
er, in  any  event,  and  In  support  of  his  con- 
tention cites  the  case  of  Clifton  Iron  Co,  v. 
Dye,  87  Ala.  468,  in  which  the  court  uses 
this  language :  **  The  court  will  take  notice 
that  in  the  development  of  the  mineral  in- 
terests of  this  state,  recently  made,  very  large 
sums  of  money  have  been  invested.  The 
utilization  of  these  ores,  which  must  be 
washed  before  using,  necessitates,  in  some 
measure,  the  placing;  of  sediment  where  it 
may  flow  into  streams  which  constitute  the 
natural  drainage  of  the  section  where  the  ore 
banks  are  situated.  This  must  cause  a  de- 
posit of  sediment  on  the  lands  below ;  and, 
while  this  invasion  of  the  rigiits  of  the  lower 
riparian  owner  may  produce  injury  entitling 
him  to  redress,  the  great  public  interests  and 
benefits  to  flow  from  the  conversion  of  these 
ores  into  pig  metal  should  not  be  lost  sUht 
of.  As  said  by  the  vice-chancellor  in  Wood 
V.  Sutdijfe  [2  Sim.  N.  8.  163J,  'Whenever  a 
court  of  equity  is  asked  for  an  injunction  in 
cases  of  such  nature  as  this  [a  bill  to  enjoin 
the  pollution  of  a  stream],  it  must  have  re- 
gard, not  only  to  the  dry,  strict  rights  of  the 
plaintiff  and  defendant,  but  also  to  surround- 
ing circumstances.'"  He  cites  also  the  case 
of  Hughes  v.  Anderson,  68  Ala.  280,  44  Am. 
Rep.  147,  in  which  the  court  uses  the  fol- 
low i ng  1  an^uage :  **  'Sic  utere  tuo  ut  alienum 
non  ktdas*  is  the  maxim — the  rule— in  such 
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But  each  person  mining  in  the'same  stream  is  en- 
titled  to  use  in  a  proper  aod  reasonable  manner 
both  the  channel  of  the  stream  and  the  water  flow- 
lojT  thereio:  and  where,  from  the  situation  of  dif- 
ferent clalma,  the  working  of  some  will  necesaarily 
result  in  injury  to  others,  if  the  injury  be  the  nat- 
nral  and  neoedBsry  coofiequeuoe  of  the  exercise  of 
this  risrht,  it  will  be  damnum  dt3«qiis  ImSvria,  B»- 
moDd  V.  Chew,  16  Cal.  137. 

Tbe  more  extended  the  operations  become  the 
more  tbe  problem  grows.  When  the  system  of  by- 
dranlio  mining  became  perfected  it  was  found  that 
tbe  dA»ris  from  the  mines  was  being  carried  down 
tbe  streams  wlA  disastrous  effect.  Large  stretches 
of  <!oantry  covered  with  buildings  and  hamlets 
were  buried  in  some  instances  above  the  tops  of 
tfae  houses.  Cities  even  had  to  fight  to  maintain 
their  existence  and  the  navigability  of  some  of  tbe 
largest  streams  was  being  imperiled.  I&  tliis  con- 
iMJon  of  affairs  resort  was  bad  to  the  courts  for 
relief.  After  a  severe  fight  the  lower  proprietors 
fioaDr  obtamed  a  decision  from  a  United  States 
court  In  which  with  an  exoeedmgly  valuable  his- 
torical opinion  it  was  held  that  persons  mining  by 
tiie  hydraulic  process  may  be  enjoined  from  dis- 
chajnginir  tbe  dUb/ris  into  a  river  whence  it  flows  to 
tbB  vmlley  below  buryhig  valuable  farms  and  cre- 
atioff  a  public  and  private  nuisance.  Woodruff  v. 
Korth  Bloomlleld  Gravel  MIn.  Co.  8  Sawy.  028,  9 
Sttwy.  441, 18  Fed.  Bep.  768. 

Subsequently  it  became  generally  recognised  that 
hydraulic  mining  may  be  enjoined.  Eureka  Lake 
9c  Voha  Canal  Co.  v.  Yuba  County  Super  Ct.  66  Cal. 

8o  hydraulic  mining  in  such  a  way  as  to  fill  up 
and  obstruct  tbe  water  ditch  of  another  with  ^ibii/s 
mm,Y  be  enjoined,  JCcLaughlin  v.  Del  Re,  71  Cal.  280- 
M  L.R.A.  6 


In  People  v.  Gold  Run  Ditch  ft  Min.  Co.  86  Cal. 
138.  an  injunction  was  granted  avninst  h>dniulfc 
mining  and  Keyes  v.  Little  York  Gold  Washing  ft 
Water  Co.  53  Cal.  7U,  in  which  relief  was  denied 
because  of  misjoinder  of  parties,  Is  stated  to  have 
been  overruled  in  HUlman  v.  Newington,  67 
Cal.  62. 

But  hydraulic  mining  is  not  so  unlawful  as  to  en* 
title  a  lower  proprietor  to  an  injunction  against 
one  who  is  selliOK  water  for  the  purpose,  if  there 
is  nothing  to  show  that  he  knows  that  the  d£bris  is 
being  used  so  as  to  injure  plaintiff.  Yuba  County 
V.  Cloke,TOCaL28». 

These  decisions  so  imperiled  the  mining  industry 
that  an  attempt  was  made  to  obviate  the  necessity 
of  an  injunction  by  caring  for  the  tailings  and  for 
this  purpose  the  impoundmg  dam  was  con- 
structed. 

It  was  then  held  that  hydraulic  mining  will  not 
be  enjoined  if  sufficient  impounding  dams  are 
constructed  to  remove  tbe  d€br\s  from  tbe  water 
before  it  is  turned  into  tbe  stream  below.  United 
States  V.  North  Bloomfleld  Gravel  Mln.  Co.  58  F^d. 
Uep.62& 

But  an  impounding  dam  should  not  be  held  suf- 
ficient. If  tbe  determination  of  its  sufficiency  rests 
on  the  opinions  of  engineers  apparently  equally 
intelligent  and  whose  opinions  are  at  variance;  nor 
upon  any  evidence  not  of  the  most  unquestional>le 
and  satisfactory  character.  Uardt  v.  Liberty  Hill 
ConsoL  Min.  ft  Water  Co.  27  Fed.  Bep.  788. 

Mint  ^oaUr, 

Another  source  of  inconvenience  and  damage  to 
tbe  lower  proprietor  is  the  impregnation  of  the 
stream  with  water  pumped  from  tbe  mine. 

In  England  it  is  held  that  an  m Junction  may  be 
awarded  to  restrain  miners  from  pumping  water 
from  their  mme  into  a  stream  to  the  Injury  of  • 
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case.  See  8Uin  y.  Burden,  20  Ala.  127,  65 
Am.  Dec.  894.  So,  as  a  rule,  every  one 
must  so  enjoy  his  own  property  as  not  to 
ofiFend  his  neighbor's  equal  right  to  enjoy 
his  own  unmolested.  But  this  rule  cannot 
be  enforced,  in  its  strict  letter,  without  im- 
peding rightful  progress,  and  without  hin- 
dering industrial  enterprise.  Hence,  minor 
individual  interest  is  sometimes  made  to 
yield  to  a  larger  and  paramount  good.  To 
deny  this  principle  would  be  to  withhold 
from  the  world  the  inestimable  benefits  of 
discovery  and  progress  in  all  the  great  enter- 
pises  of  life.  The  rough  outline  of  natural 
ri^ht  or  natural  liberty  must  submit  to  the 
chisel  of  the  mason,  that  it  may  enter  sym- 
metrically into  the  social  structure."  Not- 
withstanding the  enunciation  of  this  princi- 
ple in  favor  of  the  public  interest,  the  court 
was  careful  to  declare :  **  Under  these  rules, 
defendant  had  no  right,  by  ditches  or  other- 
wise, to  cause  water  to  flow  on  the  lands  of 
the  plaintiff,  which,  in  the  absence  of  such 
ditches,  would  have  flowed  in  a  different  di- 
rection." And  it  adopts  the  principle  de- 
clared in  Kavffman  v.  Oriesemer,  26  ra.  407, 
67  Am.  Dec.  487,  in  which  it  was  declared 
that  the  obligation  of  the  inferior  heritage 
to  the  superior  ** applies  only  to  waters  which 
flow  naturally,  without  any  act  of  man. 
.  .  .  It  is  not  more  agreeable  to  the  laws 
of  nature  that  water  should  descend,  than  it 
is  that  lands  should  be  farmed  and  mined. 
The  plaintiffs  had  no  right  to  insist  upon 
his  receiving  waters  which  nature  never  ap- 
pointed to  flow  there." 

The  principle  of  law  declared  in  87  Ala., 
tupra,  does  not  sustain  the  proposition  to 
which  it  was  cited.  That  was  a  bill  for  an 
injunction  to  restrain  the  use  of  the  washers. 


Considerations  arise  in  applications  for  in- 
junctions which  do  not  exert  a  control  lin^ 
influence  upon  a  right  of  action  for  damages  ; 
and  in  that  very  case  it  is  said,  ''The  plain- 
tiff should  have  been  remitted  to  a  court  of 
law  for  the  recovery  ot  his  damages."  The 
case  of  Penngylrania  Coal  Co.  v.  8ander9on, 
118  Pa.  126,  57  Am.  Rep.  445,  cited  by 
counsel,  goes  far  to  sustain  the  contention  of 
appellee.  In  this  case  it  is  held  that  **th» 
use  and  enjoyment  of  a  stream  of  pure  water 
for  domestic  purposes  by  the  lower  riparian 
owners  .  .  .  must,  ex  neeemtate^  give 
way  to  the  interest  of  the  community,  in 
order  to  permit  the  development  of  the  natu- 
ral resources  of  the  country,  and  to  make 
possible  the  prosecution  of  the  lawful 
business  of  mining  coal."  The  conclusion 
reached  is  not  in  harmony  with  the  prior  de- 
cisions of  the  same  court.  The  same  prin- 
ciple announced  in  118  Pa.,  s^ipra,  to  some 
extent,  has  been  applied  in  cases  of  irriga- 
tion. Schilling  v.  Rominger,  4'  Colo.  100; 
Yunker  v.  JS'iehoU,  1  Colo.  551.  The  case 
from  118  Pa.,  supra,  is  an  authority  we  think 
very  much  weakened  by  the  subsequent  casea 
in  the  same  state  of  BM  v.  Caniegie  Bros,  db 
Co,  145  Pa.  824,  14  L.  R.  A.  829,  and  Lentz 
V.  Carnegie  Bros,  dt  Co. ,  145  Pa.  612.  In  the 
latter  cases  it  was  held  that  **a  manufacturer 
of  coke  from  coal  not  mined  on  his  own  land 
is  liable  in  actual  damages  to  a  lower  pro- 
prietor for  the  pollution  of  a  stream  as  a 
necessary  incident  to  his  business,  and  also 
for  actual  damages  done  to  crops  and  the 
soil."  The  case  in  118  Pa.  Is  not  overruled, 
but  is  commented  on,  and  the  distinction  is 
drawn  that  in  the  latter  case  (118  Pa.)  the  ore 
was  being  mined  by  the  owner  of  the  soil, 
and  in  the  two  later  cases  the  coke  was  not 


lower  proprietor.  PenniDflrton  v.  Brlnsop  Hall 
Coal  Ck>.  L.  K.  6  Cb.  Dlv.  709, «)  L.  J.  Cta.  TTd,  87  L.  T. 
N.  8. 140, 25  Week.  Bep.  874. 

In  Pennsylvania  it  was  at  first  held  that  mine 
water  oannot  be  dumped  into  a  olear  stream  which 
is  U9ed  for  domeetio  purposes  in  such  a  way  as  to 
render  It  useless  for  those  purposes.  Sanderson  v. 
Pennsylvania  Coal  Co.  86  Pa.  401.  27  Am.  Rep.  711. 

That  rule  was  recognized  in  the  same  case  when 
It  was  twice  airain  before  the  court.  94  Pa.  'MS^  89 
Am.  Rep.  789, 102  Pa.  870. 

But  in  Pennsylvania  Coal  Co.  y.  Sanderson.  118 
Pa.  126, 67  Am.  Rep.  445,  it  was  distinctly  overruled 
on  the  ground  that  individual  rights  must  irive 
way  to  the  mining  interests.  But  in  that  case  de- 
oisiODB  upon  the  question  of  casting  material  Into 
the  water  which  fouled  it  were  distinirulshed  on 
the  irrouDd  that  water  coming  from  the  mine  in 
the  case  before  the  court  was  in  its  natural  state, 
and  the  stream  was  used  merely  for  natural  drain- 
age purposes. 

Mine  water  cannot,  however,  be  conducted  a 
distance  of  five  miles  out  of  its  natural  course  and 
dumped  into  a  stream  watering  an  aKricultural 
refrlon,  when  it  could  as  readily  be  dumped  into  a 
stream  draining  a  mining  region,  without  incon- 
venience or  detriment  to  the  working  of  the 
mine.  Williams  v.  Union  Imp.  Co.  1  Pa.  Bist.  Rep. 
288. 

Refusal  of  injunction* 

The  injunction  will  not  icisue  if  it  is  not  clear 
that  the  pollution  has  occurred.    New  Boston  Coal 
ft  Min.  Co.  V.  Pottsvllie  Water  Co.  64  Pa.  164. 
S4L.  R.A. 


A  stamp  mill  will  not  be  enjoined  at  the  suit  ot 
one  who  purchased  for  a  speculatiOD  lands  in  the 
bottoms  below  it,  on  which  It  is  depositing  sand* 
which  he  then  attempts  to  sell  at  an  exorbitant 
price  to  the  miU  company,  and  failing,  files  his  blii 
for  an  injunction.  Edwards  v.  Aiioues  Hin.  Oo.  88- 
Mich.  46,  81  Am.  Rep.  801. 

An  injunction  will  not  be  granted  if  complain- 
ant has  another  water  supply,  and  the  stream  Into 
which  the  mining  dSbris  is  turned  is  also  polluted, 
to  some  extent  by  sewage  from  a  city,  while  com- 
plainant has  been  guilty  of  laches  and  defendant 
is  able  to  respond  in  damanes  for  the  Injuries. 
Clifton  Iron  Co.  v.  Dye,  87  Ala.  408. 

EstoppeL 
The  grantor  of  a  right  to  use  a  stream  to  water 
meadows,  and  which,  under  the  grant,  is  applied 
for  more  than  twenty-one  years  to  water  stock, 
cannot  afterwards  foul  the  stream  and  make  it 
unfit  for  the  purpofie  to  which  it  was  put.  Wheat- 
ley  V.  Chrlsman,  24  Pa.  298.  G4  Am.  Deo.  6(17. 

Joint  tort. 
When  a  large  number  of  persons  are  mining  otk 
the  same  stream,  and  each  deteriorates  the  water 
a  little,  so  that  the  combined  acts  of  all  render  the 
water  unfit  for  use,  each  cannot  defeud  success* 
fully  an  action  for  the  damage  on  the  ground  that 
his  act  alone  did  not  materially  affect  the  water. 
HIU  V.Smith,  82  Cal.lG6. 

Prior  appropriation. 
The  above  rules  are  somewhat  modified  by  the 
doctrine  of  prior  appropriation  which  became  ea» 
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mliifd  on  the  land  npon  which  It  was  nianu- 
facdired.  It  seems  to  us  that  if,  in  the  case 
where  ihe  coal  was  mined  on  the  land  of  the 
owner,  he  was  exempt  from  damages,  upon 
the  ground  that  the  individual  or  minor  in- 
teref^t  must  yield  to  the  greater  and  paramount 
interest  of  the  public,  it  would  malce  but 
little  di (Terence  where  the  coke  was  mined. 
The  manufacturing  of  tlie  coke  from  the  ore 
WHS  that  which  contribute  to  the  paramount 
and  public  interest.  On  the  other  hand,  if 
the  owner  is  to  be  exempted  from  liability 
because  the  ore  was  mined  on  his  own  land, 
and  not  because  of  public  benefit,  then  the 
doctrine  of  ** sic  utere  tuo  ut  aliennm  non  Uxdtu^ 
would  be  abolished,  and  the  rights  of  lower 
riparian  proprietors,  almost  universally  reo- 
Of?nize<l  and  protected,  would  be  destroyed. 
A  lower  proprietor  purcliases  under  the  pro- 
tection of  the  rule  that  *^qua  curHt,  et  debet 
currere,  ut  noUbat^^  at  least,  to  the  extent  that 
the  servitude  of  his  laud  shall  not  be  added 
to  by  artificial  means  or  the  industry  of  man. 
Btf^nton  y.  Longley,  19  Nev.  69,  8  Am.  St. 
Bep.  781,  and  note. 

Under  the  provisions  of  the  constitution, 
private  property  cannot  be^ken  for  public 
uses,  or  for  corporations,  without  just  com- 
pensation being  first  made  to  the  owner,  ex- 
cept hy  his  consent.  The  courts— and  it  was 
never  intended  to  be  otherwise  understood — 
are  not  the  ** masons"  to  "chisel"  away  vested 
Tights  of  property  of  private  individuals, 
however  humble  and  obscure  the  owner,  for 
the  benefit  of  the  public  or  great  corpora- 
tions. It  in  the  pride  of  this  republic  that 
no  man  can  be  deprived  of  his  property  with- 
out due  process  of  law,  and  the  poorest  citi- 
zen can  find  redress  for  an  unlawful  injury 
caused  by  his  wealthy  neighbor,  by  appeal- 
ing to  the  courts  of  his  county. 

We  are  satisfied  that  plaintiff's  complaint 
showed  a  good  cause  of  action,  and  there  was 


evidence  tending  to  sustain  it.  TennpMee 
Coal,  Iron  A  R,  Co,  v.  Uamiltan  (Ala.)  14 
So.  Rep.  167 ;  Hughes  v.  Andei'Mn,  C  ijto/h 
Iron  Co.  V.  Dye,  Bfynton  v.  LohgUy,  Hf*oo  v. 
Carnegie  Bros.  A  Co.  and  Lentz  v.  Cttrnegie 
Broe.  i&  Co,  supra;  (rabtreey.  Baker,  75  Ala. 
91,  -51  Am.  Rep.  424;  Farris  v.  Dudley,  7S 
Ala.  12^4,  56  Am.  Rep.  24;  Stein  v.  Burden, 
29  Ala.  127,  65  Am.  Dec.  394 ;  Peiiigi'ew  v. 
BvamviUe,  25  Wis.  223,  8  Am.  Hep.  50;  ^ 
Am.  &  £ng.  Encyclop.  Law,   140. 

We  are  of  opinion  the  trial  court  ruled 
properly  in  holding  that  under  the  facts  of 
the  case  the  plaintiff  could  recover  only  on 
the  counts  in  case.  The  boundary  line  be- 
tween where  trespass  ends  and  case  begins  is 
not  always  easily  determined.  Under  the  law 
the  defendant  had  the  riglit  to  divert  tlie 
water  from  its  channel  and  utilize  it  in  wash- 
ing the  ore.  llis  duty  was  to  return  the 
water  to  its  proper  channel.  This  was  done. 
The  tort  to  plaintiff  was  neither  in  the  di- 
version of  the  water  from  its  channel,  nor 
that  defendant  used  it  for  his  own  purposes, 
hut  that  the  use  to  which  it  was  applied 
rendered  it  impure,  filled  it  with  clay  and 
objectionable  ore  and  (f^m,  and  in  this  con- 
dition it  was  carried  l>y  the  flow  of  the  water 
to  plaintiff's  farm.  The  damage  inflicted 
was  neither  intentional  nor  direct  nor  im- 
mediate, but  was  consequential.  The  evi- 
dence of  plaintiff  which  tended  to  show  that 
the  injury  was  the  result^  of  negligence  in 
failing  to  provide  proper  basins  to  contain 
the  water  after  use,  until  the  sediment  set- 
tled and  the  water  became  pure,  if  action- 
able, was  clearly  in  case.  PoUy  v.  McCall, 
37  Ala.  21 ;  PruiU  v.  EUingUn,  59  Ala.  454; 
Bell  V.  Troy,  85  Ala.  184;  Boundtree  v. 
Brantley,  84  Ala.  544,  78  Am.  Dec.  470; 
WiUiams  v.  Haff,  120  Pa.  485 ;  2  Wait,  Act. 
A  Def.  110. 

We  are  of  opinion  the  court  erred  in  re- 


tabltfibed  with  reference  to  streams  flowing  on  the 
^tiMlc  lands  of  the  Untted  States. 

Upon  the  principles  as  to  prior  appropriators 
eectled  by  Irwin  v.  PbUIIpe,  6  Cal.  140, 68  Am.  Deo. 
US,  a  lower  proprietor  could  probably  not  object 
to  the  foullnfr  of  water.  If  he  acquired  his  rigbts 
after  those  of  the  upper  appropriator  bad  become 
fixed. 

But  the  prfor  appropriator  must  permit  the 
water  to  flow  on  for  the  use  of  the  lower  proprie- 
tors. subjfCt  only  to  the  reasonable  deterioration 
Id  qaalfty  and  diminution  in  quantity  made  neces- 
■atr  by  the  use  of  it  by  htm  tor  the  purpose  for 
wbicb  be  appropriated  It.  Alder  Giilch  Gonaol. 
Ifln.  Co.  V.  Hayes.  6  Mont.  81. 

Most  of  tbe  decisions  upon  the  subject,  however, 
ha^e  been  upon  the  queRtion  of  the  first  appropria- 
tor*s  rlffbrs  against  persons  subsequently  locating 
f  uxtber  up  tbe  stream. 

In  Hill  r.  King,  8  Cal.  3S8.  the  court  at  first  held 
that  the  first  appropriator  was  entitled  to  the  flow 
of  tbe  water  pure  and  undiminished,  but  on  re- 
hearlnir  the  doctrine  of  Bear  River  &  Auburn 
irater  ft  Min.  Co.  v.  New  fork  Min.  Co.  8  Cal.  327, 
m  Am.  I>ec.  825.  waa  followed,  which  held  that  tbe 
flrec  appropriator  is  not  entitled  to  have  the  qual- 
ity preserved  tbe  same  as  when  be  acquirer]  his 
rlirtata.  and  that  ruling  was  followed  in  Mokelumne 
Hill  Canal  &  HJn.  Co.  v.  Woodbury,  10  Cal.  185. 

In  Hill  V.  Smith,  27  Cal.  476,  the  court,  without 
leCerriog  to  Bear  River  ft  Auburn  Water  ft  Min.  Co. 
V.  Kew  York  Bfln.  Co.  tuprci,  held  that  a  later 
MUB.  A. 


oomer  could  not  so  far  deteriorate  the  quality  of 
the  water  as  to  render  it  larfrely  unfit  for  the  pur- 
pose for  which  it  was  appropriated  and  make  it 
carry  such  a  quantity  of  sediment  as  to  Impose 
much  labor  and  expense  upon  the  prior  appro- 
priator to  keep  his  ditch  clear  so  that  it  could  carry 
the  water  in  sufllolent  quantities  to  answer  bia 
purpose. 

Id  Montana  it  Is  held  that  tbe  first  appropriator 
is  entitled  to  water  without  material  diminution 
in  quantity  or  quahty.  Atchison  v.  Peterson,  \ 
Mont.  66L 

8o  in  Utah  water  appropriated  for  domestic  and 
culinary  purposes  cannot  be  Impaired  by  the 
operation  of  a  rock  crubher  on  the  stream  above 
tbe  head  of  the  ditch  through  which  it  Is  carried. 
Crane  v.  Winsor,  2  Ctah,  248. 

Rut  a  prior  appropriator  will  not  be  granted  an 
injunction  to  prevent  mining  operations  by  an 
upper  proprietor  who  permits  his  tailings  to  run 
down  the  stream,  if  the  latter  Is  fifteen  miles  far- 
ther up  the  stream  and  numerous  tributaries  of 
clear  water  enter  the  stream  between  the  two 
points,  while  the  evidence  leaves  the  question  verj* 
doubtful  as  to  how  much  the  min Infr  affects  tbo 
quality  of  the  water,  and  at  most  it  requin^n 
merely  a  sand  gate  at  the  end  of  the  appro- 
priator^B  ditch  and  the  labor  of  one  man  a  few 
minutes  each  day  to  make  the  water  fit  for  such 
appropriator's  purpose.  Atchison  v  Peterson,  87 
U.  8. 20  Wall.  507,  22  L.  ed.  414.  H.  P.  F. 
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strictlng  tlie  damages  recoverable  to  the 
diminution  of  the  rental  value  for  one  year. 
The  lands  had  belonged  to  plaintiff's  testator, 
and  plaintiff  was  the  executor.  The  legal 
title  was  not  in  him.  but  the  record  states 
that  plaintiff  had  held  possession  as  executor 
of  the  lands  ** since  the  death  of  testator." 
Lands  of  a  decedent  are  subject  to  adminis- 
tration, and  liable  for  the  payment  of  his 
debts.  For  purposes  of  administration  and 
for  the  payment  of  debts,  the  executor  had 
authority  to  take  possession  of  the  land,  and 
he  had  asserted  his  authority.  There  was 
some  evidence  tending  to  show  permanent  in- 


jury to  some  portions  of  the  land.  Under 
the  facts,  no  one  could  sue  for  the  permanent 
injury  sustained,  except  the  executor,  at  tho 
time  of  the  institution  of  this  suit.  Calhoun 
V.  Fletcher,  68  Ala.  674;  Nelstm  v.  Murfee^ 
69  Ala.  698.  The  heirs  may  never  succeed  to 
the  legal  possession  and  ownership  of  the 
land.  It  was  proper  to  consider  the  diminu- 
tion of  the  rental  value,  but  it  was  not  the 
exclusive  rule  for  measuring  the  damafires. 
The  difference  between  the  value  of  the  land 
with  and  without  the  permanent  injurj  ib 
recoverable. 
Beeerted  and  remanded. 
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*!•  The  act  to  eatabUsh  a  state  board  of 
health;  to  re^^nlate  the  praetice  of 
medieine  in  Nebraska,  ete.»— to  as  much 
directed  against  any  unauthorised  person  who 
shall  operate  on,  profess  to  heal,  or  prescribe  for, 
or  otherwise  treat  any  physical  or  mental  ailment 
of  another,  as  against  one  who  practices  **  medi- 
cine, surgery,  and  obetetrioa,**  as  those  terms  are 
usually  and  generally  understood. 

9.  The  objeet  of  the  statute  establlshinir 
a  state  board  of  health,  etc..  Is  to  pre- 
▼eiit  imposition  upon  the  afflicted  by 
ignorant  and  nnqualifled  pretenders 
to  healing  power;  and  any  person  not  within  the 
exceptions  prescribed  in  said  act,  and  not  having 
complied  with  its  requirements  as  toa  oertifloate 
who  shall,  under  any  pretense,  operate  on,  pro- 
fess to  heal,  or  prescribe  for.  or  otherwise  treat 
any  physical  or  mental  ailment  of  another, 
thereby  renders  himself  liable  to  its  penalties. 

(April  17,  U94J     * 

EXCEPTIONS  by  the  prosecuting?  attorney 
to  ruling  of  the  District  Court  for  Gage 
County,  which  resulted  in  the  acquittal  of  tbe 
defenaant,  who  was  on  trial  for  practicing 
mediciDe  as  a  Christian  Scientist,  without  a 
certificate  from  the  state  board  of  health.  Ex- 
eeptione  sustained. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Meserg.  Oeorm  H,  Haatingra,  Atiy-Gm,, 
and  R.  W,  Sabin,  Covnty  Atty,  for  Gage 
County,  for  plaintiff  in  error. 

Messrs.  Rickards  ft  Prout,  and  Alfred 
Haalettt  for  defendant  in  error: 

Tbe  section  under  consideration  was  drafted 
by  a  committee  appointed  by  the  state  medical 
society  and  for  tbe  purpose  of  debarring,  if 
possible,  the  people  of  the  Christian  science 

*Headnotes  by  Btav,  a 


I  faith  from  carrying  oat  the  tenets  of  their 
religion  and  ''worshiping  Almighty  God  ac- 
cording to  the  dictates  of  their  own  coa- 
sciences." 

iSmith  ▼.  Lane,  24  Hun,  633,  was  an  action 
brought  by  the  plaintiff  to  recover  for  servirea 
in  the  treatment  of  tbe  defendant  for  bodily 
ills.  Tbe  treatntent  consisted  wholly  in  rub- 
bing, kneading  and  pressure.  Tbe  defendant 
resisted  tbe  claim  wholly  on  the  ground  that 
tbe  plaintiff  was  not  a  graduate  of  any  medi- 
cal school,  and  had  no  license  permitting  bim 
to  practice  either  medicine  or  surgery  under 
the  general  laws  of  the  state.  The  court  saya: 
"It  is  manifest  that  tbe  object  of  tbe  legis- 
lature in  tbe  enactment  of  tbe  chapter  was 
only  to  provide  for  regulating  the  practice  of 
medicine  or  surgery,  as  those  terms  are  usually 
or  generally  understood,  and  confining  tbeni 
to  such  significance,  it  is  evident  that  they 
would  not  include  tbe  occupation  of  the  plain- 
tiff. The  practice  of  meaicine  is  a  pursuit 
very  generally  known  and  understood,  and  so 
also  is  that  of  surgery.  The  former  includes 
tbe  application  and  use  of  medicines  and 
drugs  for  the  purpose  of  curinsr,  mitigating  or 
alleviating  bodily  diseases,  while  tbe  functions 
of  the  latter  are  limited  to  manual  operations 
usually  performed  by  surgical  instruments  or 
appliances.  It  was  entirely  proper  for  the 
legislature,  by  means  of  tbis  chapter,  to  pre- 
scribe tbe  qualifications  of  the  persons  who 
might  be  intrusted  with  the  performance  of 
these  very  important  duties.  ...  If  the 
plaintiff's  pretensions  were  well  founded  then 
diseases  would  no  longer  be  formidable,  and 
even  death  itself  would  be  deprived  of  its  ter- 
rors. But  because  be  bas  professed  more  than 
be  bas  tbe  ability  to  accomplish  he  cannot,  on 
tbat  account,  be  subjected  to  the  disability 
provided  for  in  tbis  act.  His  system  of  prac- 
tice was  rather  that  of  nursing  than  of  either 
medicine  or  surgery.  It  could,  in  no  event 
result  in  any  other  injury  to  tbe  person  prac- 
ticed upon  tban  tbat  of  possible  financial  loss. 
No  bodily  disability  or  diseases  could  either  re- 
sult from  or  be  aggravated  by  the  applications 
made  by  him.    And  what  he  did  in  no  just 


Nora— The  above  decision  is  the  first  we  believe 
on  the  subject  of  a  so-called  Christian  scleDtist's 
right  to  practloe  attempts  to  heal  the  sick  without 
a  license  as  a  physlolan. 

For  constitutional  matters  as  to  the  right  to 
24L.R.A. 


practice  medicine  without  a  liceoBe,  see  that  part 
of  tbe  note  to  Louisville  Safetv  Vault  k  T.  Co.  ▼. 
Louisville  ft  N.  B.  Co.  (Ky.}  14  L.  B.  A.  beglnniotf 
onp.  68L 


See  also  41  L.  R.  A.  428;  46  L.  R.  A.  334. 
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fleose  either  constituted  the  practice  of  medi- 
dne  or  gurgeiy." 

To  place  upon  this  section  the  construction 
contended  for  by  the  state,  and  to  bold  that 
practices  of  the  defendant  are  a  violation  of 
the  law  would  be  to  abrogate  section  4  of 
article  3  /f  the  Constitution  of  this  state,  which 
piovidei  that  '*all  persons  have  a  natural  and 
indefeasible  right  to  worship  Almighty  God 
accordiig  to  the  dictates  of  their  own  con- 
sciences. 

Medicine  is  not  a  science,  although  many  of 
oar  medical  brethren  delight  in  so  terming  it. 
Dr.  Magendie,  an  eminent  French  physician 
In  charge  of  a  Paris  hospital,  at  one  time  ex- 
perimented with  about  four  thousand  patients 
under  his  charge.  He  divided  them  equally 
in  three  classes,  one  third  he  treated  according 
to  the  prescribed  methods  of  the  profession,  to 
another  third  he  gave  nothing  but  bread  pills, 
under  the  guise  of  medicine,  to  the  remaining 
dass  he  gave  no  medicine  whatever,  simply 
the  carefm  nursing  of  the  hospital.  The  re- 
sult of  the  expeiiment  was  that  of  the  first  class 
who  were  treated  in  the  ordinary  manner  a 
larger  part  of  them  died;  of  the  second  class, 
who  were  treated  with  bread  pills,  a  small  per 
cent  died;  of  the  third  class,  who  received 
simple  nursing,  every  one  recovered.  After 
relating  to  the  students  of  the  Paris  medical 
college  the  result  of  the  experiment  the  doctor 
ooDtinued:  "Gentlemen:  Medicine  is  a  great 
hnmbug,  it  is  nothing  like  science.  Doctors 
are  mere  empirics,  when  they  are  not  charla- 
tans. We  sre  ignorant  as  men  can  be.  I 
most  tell  you  frankly  that  I  know  nothing 
about  medicine.  I  repeat  to  you  there  is  no 
such  thing  as  medical  science.  I  grant  you 
people  are  cured,  but  how?  Nature  does  a 
great  deal,  but  doctors  do  devilish  little." 

8ir  Astley  Ckx>per,  the  eminent  English 
physician,  said:  "The  science  of  medicine  is 
founded  on  conjecture  and  improved  by  mur- 
der." 

Dr.  Armour,  of  the  Long  Island  College 
Hospital,  in  an  article  in  the  New  York  Medi- 
cal Journal,  for  January,  1883,  says:  '*Drugs 
are  administered,  patients  sometimes  recover, 
and  we  have  supposed  that  we  have  cured 
them  whereas  our  remedies  have  had  little  or 
nothiug  to  do  with  tbeir  recovery;  very  likely 
it  took  place  in  spite  of  the  dru^." 

Dr.  Oliver  Wendell  Holmes,  m  an  address 
to  the  Massachusetts  Medical  Society,  said: 
"  I  firmly  believe  that  if  the  whole  Materia 
Medica  could  be  sunk  to  the  bottom  of  the  sea, 
it  would  be  all  the  better  for  mankind  and  all 
the  worse  for  the  fishes  " 

It  is  the  work  of  this  profession  that  Is 
■ought  to  be  protected  by  the  act  under  con- 
sideration and  by  this  class  of  legislation 
wherever  met  with. 

The  most  specious  excuse  for  not  extending 
to  medical  advice  the  principle  of  free  trade  is 
the  same  as  that  given  for  not  leaving  educa- 
tion to  be  diffused  under  them;  namely,  that 
the  judgment  of  the  consumer  is  not  a  suffi- 
cient guarantee  for  the  goodness  of  the  com- 
modity. The  intolerance  shown  by  orthodox 
surgeons  and  physicians  toward  unordained 
foDowers  of  their  calling  is  to  be  understood 
as  arising  from  a  desire  to  defend  the  public 
against  quackeiy.  Ignorant  people,  say  they, 
»4L.RA« 


cannot  distinguish  good  treatment  from  bad, 
or  skillful  advisers  from  unskillful  ones; 
hence,  it  is  needful  that  the  choice  be  made 
for  tbem.  And  then,  following  in  thQ  track 
of  priesthood,  for  whose  persecutions  a  sim- 
ilar defense  has  always  been  set  up,  they  agitate 
for  more  stringent  regulations  against  un- 
licensed practitioners,  and  descanc  upon  the 
dangers  to  which  men  are  exposed  by  an  un- 
restricted system. 
Spencer,  Social  Statistics,  pp.  408-411. 

Ryan*  C,  filed  the  following  opinion: 
The  material  parts  of  the  indictment  upon 
which  the  defendant  was  tried  were  in  the  fol- 
lowing language:  "That  Ezra.  M.  Buswell, 
late  of  the  county  aforesaid,  on  the  first  day  of 
September  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  ninety-one,  in  the 
county  of  Ghige  and  state  of  Nebraska  afore- 
said, then  and  there  an  illiterate  man.  and  un- 
skilled in  the  art  and  faculty  of  medicine  and 
surgery,  and  devising  and  intending  by  divers 
unlawful  means,  falsely,  unlawfully,  craftily, 
and  wickedly,  to  deceive  and  defraud  the  peo- 
ple and  citizens  of  said  county  of  their  goods, 
chattels,  and  money,  to  maintain  his  dishonest 
course  of  living,  on  the  first  day  of  September 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-one,  and  thence  continu- 
ally until  the  finding  of  this  indictment,  to 
wit,  for  the  space  of  eighteen  months,  at  di- 
vers places  In  said  county,  falsely  and  unlaw- 
fully did  assume  upon  himself  to  execute,  exer- 
cise, and  occupy  the  art,  faculty,  and  science 
of  a  physician  and  surgeon,  and  did  then  and 
there  profess  to  heal  and  otherwise  treat  sick 
persons,  of  tbeir  physical  and  mental  ailments, 
and  did  then  and  there,  falnely  and  fraudu- 
lently, as  a  physician  and  oretended  healer  of 
sick  persons,  attend  on  sick  persons,  and  per- 
sons with  various  infirmities,  diseases,  and 
wounds,  and  treat  tbem,  and  profess  to  heal 
them,  in  the  city  of  Beatrice,  and  divers  other 
places  in  said  county,— the  said  Ezra  M.  Bus- 
well  never  having  been  a  graduate  from  any 
medical  college;  nor  had  he  a  diploma  from 
any  medical  college,  as  required  bv  law,  to 
practice  medicine  in  said  state,  nor  bad  he  a 
certificate  from  the  state  board  of  henlth  of 
said  state,  entitling  him  to  practice  medicine 
or  surgery,  or  otherwise  treat,  or  profess  to 
heal,  physical  or  mental  ailments,  nor  had 
he  complied  with  the  law,  in  any  respect,  so 
as  to  entitle  bim  to  practice  medicine  or  sur- 
gery, or  treat,  in  any  manner,  pbysical  or  men- 
tal ailments;  nor  had  he  confined  himself  to 
administering  gratuitous  services  in  cases  of 
emergency,  or  to  the  administering  of  ordinary 
household  remedies."  The  defendant  was  ac- 
quitted, and  the  case  is  brought  to  this  court 
under  the  provisions  of  sections  483,  615-517, 
of  the  Criminal  Code.  To  a  compliance  on 
our  part  with  the  provisions  of  the  sections 
just  referred  to,  it  is  necessary  only  to  consider 
the  sixth  instruction  given  at  the  request  of  the 
defendant.  This  instruction  was  in  the  fol- 
lowing language:  "(6)  The  jury  are  in- 
structed, as  a  matter  of  law,  that  it  is  manifest, 
from  the  law  under  which  defendant  is  in- 
dicted, that  the  object  of  the  legislature  in  the 
enactment  thereof  was  only  to  provide  for  the 
reguladon  of  the  practice  of  '  medicine,  sui; 
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gory,  and  obfltetrics/  as  these  terms  are  gener- 
ally understood;  and  unless  you  believe  fiom 
the  evl'lence,  and  beyond  a  leasonable  doubt, 
that  the  defendant,  within  the  time  mentioned 
in  tbeindiciment,  practiced  •medicine,  fsurgery 
and  obstetrics,'  as  these  terms  are  usually  and 
generally  understood,  then  you  will  find  the 
defendant  not  guilty."  The  law  to  which 
reference  was  made  in  the  instruction  is  found 
in  chapter  86  of  tbe  Laws  of  1B91.  The  Act 
constituting  chapter  85,  aforesaid,  was  entitled 
"  An  Act  to  EeUblish  a  State  Board  of  Health; 
to  Kegulate  the  PtHCtice  of  Medicine  In  tbe 
State  of  Nebraska/'  etc.  Section  17  thereof 
was  as  follows:  "  Sec.  17.  Any  person  shall 
be  re<rarded  as  practicing  medicine  within  the 
meaning  or  this  act  who  shall  operate  on,  pro- 
fess 10  heal,  or  prescribe  for  or  otherwise  treat 
any  physical  or  mental  ailment  of  another;  but 
nothing  in  this  act  shall  be  construed  to  pro- 
biliii  gratuitous  services  in  case  of  emergency, 
and  tbis  act  shall  not  anply  to  commissioned 
surgeons  of  the  United  folates  army  or  nayy, 
nor  to  nurses  in  their  legitimate  occupations, 
Dor  to  tbe  administering  of  ordinary  household 
remedies."  The  other  provisions  of  the  act 
are,  for  our  purpose,  sulficiently  indicated  in 
the  language  already  quoted  from  the  indict- 
ment. The  instruction  complained  of  required, 
as  an  indirpensable  prerequisite  to  a  conviction, 
that  the  jury  shouM  find  that  the  defendant, 
within  the  time  mentioned  in  the  indictment, 
had  practiced  '*  medicine,  surgery,  or  obstet- 
rics," as  those  terms  are  usually  and  generally 
understood.  Governed  by  this  instruction, 
the  jury  could  not  do  otherwise  than  acquit, 
for  there  was  no  proof  to  meet  its  requirement. 
Whether  or  not  the  instruction  was  proper,  in 
view  of  the  evidence  adduced,  is  the  sole  ques- 
tion presented  for  our  determination. 

It  is  conceded  that  the  perfect  toleration  of 
religious  sentiment,  and  enjoyment  of  liberty 
in  all  leligious  matters,  is  of  paramount  im- 
portance; and,  lest  the  contention  of  the  de- 
fendant may  be  misunderstood  or  imperfectly 
stated  in  our  own  language,  that  contained  in 
the  brief  filed  on  behalf  of  the  defendant  will 
be  freely  used.  Such  evidence  as  was  in  that 
brief,  deemed  sufficient  to  illustrate  tbe  argu- 
ment for  defendant,  was  as  follows:  Richard 
Walthers  testified  that  his  brother's  boy  came 
home  from  Florida  in  September,  1892;  that 
there  were  running  sores  on  his  legs,  caused  by 
rheumatism,  and  that  he  could  not  walk,  ex 
cent  by  the  aid  of  crutches;  that  after  the  de- 
fendant bad  seen  him,  about  two  weeks  after 
tbe  boy  came  back,  be  laid  aside  bis  crutches, 
and  walked  by  the  aid  of  a  cane,  and  after 
using  that  for  awhile,  threw  it  away,  and 
walked  as  other  bo.\s  do.  James  £llerbeck 
testified  to  having  been  bitten  by  a  rattlesnake, 
and  that  he  at  once  sought  the  defendant,  and 
asked  him  for  help.  After  talking  with  the 
defendant  at  the  church  rooms,  they  went  to 
Kev.  Buswell's  house;  and  what  took  piace 
there  is  best  told  in  the  language  of  the  wit- 
ness himself:  **  Q,  What  did  you  do  then? 
A.  The  pain  ceased  after  his  treatment,  and 
after  driving  to  his  house  it  seemed  to  get 
worse,  until  about  8  o'clock.  He  talked  to  me 
on  the  Bible,  and  different  subjects  in  tbe 
Bible,  and  about  8  o'clock  he  said  he  would 
treat  me  again.  I  laid  down  on  a  lounge,  and 
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be  sat  down,  and  put  his  hands  oyer  his  face, 
and  was  in  that  position,  mav  l>e,  ten  orfifreea 
minutes;  and  all  at  once  I  felt  it  come  right 
through  me,  and  it  raised  me  up,  and  I  sat  oo 
the  lounee,  and  I  told  him  I  bad  wakened  up. 
And  from  that  time  oo  I  had  no  more  paio. 
only  there  was  one  or  two  minutes,  when  £ 
first  got  up,  and  put  my  foot  on  tbe  fio  >r,  that 
the  stiffness  seemed  to  be  hard,  for  a  few  min- 
utes. Now,  during  all  tbis  time,  I  neverlo^ta 
meaL  nor  an  hour's  sleep,  after  that  one  treat- 
ment." L.  Biishnell  tentified  that  he  was  af- 
flicted wiihadisea  ethat  baffled  the  skill  of  tbe 
physicians  who  ad  vised  him,  if  he  could  oblato 
assistance  from  scientis's  that  he  should  try; 
that  he  then  sou&bt  aid  from  them,  and  a  very 
short  time  atterwards  was  able  to  go  about  aa 
usual,  and  sawed  wood  for  the  people  of  the 
village  in  order  to  cam  his  livelihood;  lb  at 
about  three  years  prior  to  the  time  of  eivin? 
his  testimony,  he  had  fallen  down  a  flight  of 
stairs,  and  had  receive  t  serious  injuries;  that 
the  defendant  was  sent  for,  and  visited  him; 
and  that  be  recovered  without  any  other  aid 
than  that  of  tbe  prayers  of  the  defendant. 
Tbe  witness  Burgess  testified  of  bis  serious  ill- 
ness from  pneumonia,  and  that  the  defendant 
called  on  him,  and  explained  the  Scripture  to 
bim,  and  prayed  for  him,  and  that  in  a  short 
time  be  recovered.  Mrs.  Qibbs  testified  that 
in  the  previous  January  her  little  boy,  four 
years  of  age,  had  an  attack  of  scarlet  feyer; 
that  the  physicians  pronounced  his  case  hope- 
less; that  tbe  child  was  treated  by  tbe  scien- 
tists,  and  fully  recovered.  The  defendant, 
Buswell,  having  been  sworn,  testified  that  he 
was  a  Christian  scientist,  so  far  as  be  under- 
stood, and  that  he  lived  up  to  tbe  teacbines  of 
Jesus  Christ;  that  he  first  studied  tbe  Christ  iaa 
science  in  bis  home,  at  Beatrice,  and  was  cured 
of  physical  ills  through  that  study.  After  that 
he  studied  with  Mary  B.  0.  Eddy  in  her  Meta- 
physical College,  in  Boston,  of  which  college 
be  was  afterwards  a  graduate.  Tbe  term 
"Christian,"  as  he  understood  it,  means 
**  Cbristlike;"  the  teachings  of  JeMis  under- 
stood and  followed;  science,  truth  understood. 
He  further  testified  thai  the  Scrinture  uaehea 
us  that  Gnd  is  truth.  "  Truth,"  tbe  witnesa 
said,  **is  that  which  is  always  the  s:ime,  caa 
neyer  change;  tbe  one  Supreme  Uein?,  the  All 
Powerful;  that  which  created  all  things  that 
are;  He  who  made  all  that  was  made,  and 
made  it  good,  as  is  said  in  His  Word.  The 
Scripture  tells  us  to  know  the  truth,  and  It 
will  make  us  free.  We  understand  '  to  be 
free '  means  to  be  free  in  the  full  sense, — free 
from  sickness  as  well  as  from  sin;  that  if  God 
can  heal  the  sinner  he  can  heal  the  sick,  or  else 
the  sick  are  more  hopolesslv  lost  than  tbe  sin- 
ner." "  The  Christian  Science  Church."  said 
tbe  witness,  '*  has  a  recognized  code  and  lext- 
t>ooks  of  theology.  These  text  bnoks  are  the 
Bible,  Science  and  Health.  Rev.  Mary  B.  Q. 
Eddy,  of  Boston,  is  the  author  of  tlie  book 
called  '  Science  and  Health.'  It  and  the  Bible 
are  the  recognized  standard  among  Ciirisiian 
scientists,  and  a<iherents  of  that  faith."  The 
accused  further  testified  that  he  had  not  prac- 
ticed surgery  or  medicine,  or  any  of  the 
branches  thereof,  within  the  state  of  Nebraska, 
wiibio  eighteen  months  preceding  tbe  trial; 
that,  in  a  medical  sense,  he  had  not,  within 
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eighteen  months,  treated  any  physical  or  men- 
tal ailment  wiihin  that  time,  fur,  said  he,  "  I 
understand  with  Qod's  laws,  and  not  mortal 
man's.    We  can  experience  this  only  as  we 
learn  of  the  nothingness  of  mortal  man,  and 
of  the  omnipotence  of  Qod.     When  persons 
request  aid.  and  come  to  us  for  advice  and  as- 
sistance, we  treat  them  as  a  mother  treats  her 
child  that  is  frightened  at  some  object  ii  fears, 
— hy  showing  them  that  Qod  is  love,  and  un- 
derstanding the  all  presence  of  love,  there  is 
no  room  for  fear.    We  treat  it  as  a  question  of 
fear;  that  is,  we  seek  to  dispel  the  fear  by 
showing  them   the   presence  of  love.    The 
Scripture  tells  us  that  perfect  lore  casts  out 
fear.    If  we  can  convince  ourselves,  and  those 
that  are  suffering,  that  God  is  all  powerful, 
and  that  God  is  supreme;  if  we  can  show  them, 
through  the  Bible,  that  God  is  the  power  that 
reigns  entirely, — ^just  so  far  as  they  understand 
that,  so  far  will  they  experience  love  and  har- 
mony, and  respond,  as  we  speak  of  it    So  far 
as  I  understand  them.  I  have  taught  and  teach 
the  doctrine  of  Christian  Sciencer    Prayer  en- 
ters into  our  work.    We  are  taught  by  the 
Scripture   to  pray  always.    We  understand 
prayer  to  mean  the  earnest,  sincere  desire  of 
the  heart;  and  that  desire  is  that  we  may  know 
the  omnipotence  of  God,  and  the  nothingness 
of  ourselves.    Our  authority  for  this  treatment 
is    the    Scripture, — Jesus'    teachings.    Jesus 
taught  His  disciples  to  go  out  in  the  world, 
and  He  healed  the  sick,  and  cast  out  devils. 
and  raised  the  dead;  and  He  further  said  (Hi» 
last  words  before  his  ascension):    '  Teach  all 
nations,  baptizing  them  in  the  name  of  the 
Father,  Son.  and  Holy  Ghost.'     '  Teach  them, 
if  you  are  My  disciples,  to  observe  all  things 
whatsoever  I  have  commanded  you;  and  lol 
I  am  with  you  always,  even  unto  the  end  of 
the  world.'    We  believe  and  understand,  so 
far  as  we  obey  him,  that  the  same  power  is  for 
VB  to-dav,  as  well  as  eighteen  hundred  ^ears 
ago."    Continuing  his  evidence,  this  witness 
said:  "  I  have  been  engaged  in  this  work  since 
I  first  begun  to  read  '  Science  and  Health '  in 
coDoection  with  the  Bible,  which  was  eight 
years  ago.     I  was  healed  from  physical  ills 
throuffh  the  'Science  and   Health'  and   the 
Scripture.    I  was    not  treated  by  Christian 
acientists."    In  the  course  of  his  testimony, 
this  question  was  asked  the  witness,  and  the 
following  answer  was  elicited:    '*  Q.  What  is 
your  custom  in  allowing  people  and  parents  to 
call  physicians,— the  custom  of  yourself  and 
church?    A.  We  believe  that  every  one  hns  a 
right  to  express  their  wish,  and  it  is  always 
understood  that  if  they  prefer  some  other  treat- 
ment^ or  some  other  mode,  or  some  one  else  to 
aid  them,  it  is  their  privilege.     We  always  do 
that.    It   is  taught  in  our  text  books.    We 
DCTer  give  any  medicine.    That  is  entirely 
contrary  to  the  teaching  of  Christian 'Science. 
I  treated  Mr.  Burt^ess  about  three  years  ago. 
1  found  him  suffering  a  great  deal.    If  I  re- 
member, he  was  not  able  to  sit  up;  was  bol- 
arered   up   in   bed,   I  think.    I  treated  him 
solemnly,  and  talked  with  him  of  the  teaching 
of  the  Scripture,  and  read  to  him  from  them, 
and  also  from  'Science  and  Health,'  and  sought 
t4)  show  him  that  there  was  a  greater  power 
than  man,  and  that  that  power  ruled  in  love, 
and.  in  proportion  as  that  power  was  under- 


stood,  we  should  realize  (demonstrate)  the  pret- 
ence of  love.  At  the  end  of  a  week,  he  was 
able  to  go  to  his  stock  yards.  I  have  no  waj 
of  knowing  the  number  of  persons  I  have 
treated  within  eighteen  months  by  means  of 
Christian  science.  I  may  have  treated  a  hun- 
dred or  more.     Of  these,  only  two  died." 

Commenting  upon  the  facts,  counsel  for  de- 
fendant make  use  of  the  language  following: 
"To  place  upon  this  section  [17,  9upra\  the 
construction  contended  for  by  the  state,  and  to' 
hold  that  the  practices  of  the  defendant  are  a 
violation  of  the  law,  would  be  to  abrogate  sec- 
tion 4,  article  1,  of  the  Constitution  of  this 
state,  which  provides  tbat  all  persons  have  the 
natural  and  indefeasible  right  to  worship  Al- 
mighty God  according  to  the  dictates  of  their 
own  conscience,  and  also  the  second  provision 
of  section  4  of  the  Enabling  Act,  which  pro- 
vides that  perfect  toleration  of  religious  senti- 
ments shall  be  secured,  and  no  inhabitHUt  of 
said  state  shall  ever  be  molested,  in  person  or 
property,  on  account  of  his  or  her  morie  of 
religious  worship.  The  defendant,  and  those 
of  the  same  faith  with  him,  believe,  as  a  mat- 
ter of  conscience,  that  the  giving  of  medicine 
is  a  sin:  that  it  is  placing  faith  in  the  power  of 
material  things,  which  belongs  alone  to  Omnip- 
otence. To  the  Christian  scientist,  it  is  as 
much  a  violation  of  the  law  of  God  to  tnlce 
drugs  for  the  alleviation  of  suffering  or  the 
cure  of  disease,  as  for  a  Methodist  clergyman 
to  take  the  name  of  his  Gkxl  in  vain  to  relieve 
his  overwrought  feelings.  It  is  as  much  the 
dutv  of  the  defendant,  as  his  conscience  and 
understanding  teach  him  his  duij,  to  visit  the 
sick  and  afflicted,  and  relieve  their  distress  of 
mind,  as  it  is  for  the  Presbyterian  minister  to 
go  into  his  pulpit  on  Sabbath  morning  and 
preach  the  word  of  God  according  to  the  un- 
derstanding of  that  denomination,  or  visit  the 
l)edside  of  one  of  his  sick  parishioners,  and  ad- 
minister thst  religious  consolation  which  is  so 
dear  to  the  heart  of  the  Christian,  and  which 
is  apparently  so  necessarv  to  their  spiritual 
welfare.  The  act  of  the  fatter,  the  eyes  of  all 
Christendom  look  upon  in  admiration,  as  the 
performance  of  a  Christian  duty.  Upon  the 
former,  the  able  counsel  for  the  state  would 
have  the  world  look  as  upon  the  act  of  a  crim- 
inal." 

The  defendant  relied  upon  the  teachings  of 
the  Bible  as  his  authority  as  a  Christian  sci- 
entist. It  will  not,  therefore,  be  amiss  to  refer 
to  it  for  instances  applicable  to  his  case.  In 
the  eighth  chapter  of  the  Acts  of  the  Apostles, 
we  ffnd  an  account  of  Simon,  a  sorcerer,  who 
had  used  sorcery,  and  bewitched  the  people  of 
Samaria,  giving  out  that  himself  was  some 
great  one.  This  Simon  was  thought  to  be  the 
possessor  of  great  power.  Under  the  ministra- 
tions of  Philip,  he  believed,  and  was  baptized. 
Thereafter,  sufficiently  foi  our  purpose,  there 
follows  a  statement  of  the  conduct  of  this  con- 
vert, beginning  with  the  eighteenth,  and  end- 
ing with  the  twenty-third,  verse  of  the  chapter 
just  cited.    These  verses  are  as  follows: 

"18.  And  when  Simon  saw  that,  through 
laying  on  of  the  apostles'  hands,  the  Holy 
Ghost  was  ^ven.  he  offered  them  money, 

"19.  Saying,  Give  roe  also  this  power,  that 
on  whomsoever  I  lay  hands  he  may  receive  tba 
Holy  Ghost. 
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"20.  Bat  Peter  safd  unto  him.  Thy  money 
perish  with  thee,  because  thou  has  thought  that 
the  gift  of  Qod  may  be  purchased  with  money. 

"21.  Thou  has  neither  part  nor  lot  in  this 
matter;  for  thy  heart  is  not  right  in  the  sight 
of  God. 

"22.  Rep^-^t  therefore  of  this  thjr  wicked- 
ness, and  pr  jy  God,  if  perhaps  the  thought  of 
thine  heart  may  be  for^riven  thee. 

''28.  For  I  perceive  that  thou  art  in  the  gall 
of  bitterness,  and  in  the  bond  of  iniquity.'^ 

It  would  seem,  from  this  account,  that  Si- 
mon regarded  the  gift  of  the  Holy  Ghost,  by 
the  laying  on  of  hands,  as  something  akin  to, 
and  an  improvement  upon,  the  sorcery  which 
he  himself  had  practiced,  and,  therefore,  that 
its  advantages  were  proper  subjects  of  barter. 
The  language  of  Peter,  "Thy  money  peri<>h 
with  thee,  l^cause  thou  has  thought  that  the 
gift  of  God  may  be  purchased  with  money," 
was  a  most  emphatic  and  authoritative  refuta- 
tion of  the  idea  that  this  special  gift  of  God 
could  form  a  proper  basis  for  money  transac- 
tions. The  universal  reprobation  in  which  the 
conduct  of  Simon  has  ever  been  held  has  crys- 
tallized in  the  Latin  word  "Simonia,"  the  Eng- 
lish, "Simony,"  etc.;  the  derivative,  in  each 
instance,  8ignif3ring  either  the  crime  of  buying 
or  selling  ecclesiastical  preferment,  or  the  cor- 
rapt  presentai  ion  of  any  one  to  an  ecclesiastical 
benence  for  money  or  reward.  In  the  case  at 
bar  the  defendant  testified  as  follows:  "Q. 
You  may  state  whether  or  not  you  make  any 
charges  when  people  come  to  you  for  advice, 
or  when  you  ^o  to  them.  A.  As  &  rule  I  do 
not.  We  tell  them  we  leave  the  question  to 
.them  and  God.  I  spend  my  whole  time  at 
work,  showing  the  people,  through  examina- 
tion and  administration,  what  the  teachings  of 
the  Scripture  are;  and  Jesus  says  the  laborer 
is  worthy  of  his  meat  (?),  and  we  expect  that 
those  who  we  spend  our  time  for  to  remunerate 
us  for  it.  If  they  are  not  willing  to  part  with 
the  sacrifice  themselves,  it  is  not  expected  that 
those  should  reap  the  benefit."  This  language 
puts  the  matter  of  compensation  in  a  milder 
form  than  that  adopted  by  Simon  in  the  case 
above  cited,  but  that  even  this  modified  claim 
is  open  to  serious  objection  we  think  still 
farther  illustrated  by  an  instance  to  which  ref- 
erence will  now  be  made.  In  the  fifth  chap- 
ter of  the  second  book  of  Kings,  there  is  an  ac- 
count of  the  healing  of  Naaman  of  leprosy  by 
compliance  with  a  very  simple  hydropathic 
courae  of  treatment  prescribed  by  the  prophet 
Elisba.  After  he  was  healed,  Naaman  said  to 
Elisha,  "I  pray  thee,  take  a  blessing  of  thy 
servant;"  but  Elisha  said,  "As  the  Lord  liveth, 
before  whom  I  stand,  I  will  receive  none." 
And  be  urged  him  to  take  it,  but  he  refused. 
The  subsequent  proceedings  are  best  given  in 
the  language  found  in  verses  20  to  27,  inclu- 
live. 

"20.  But  Gehazi,  the  servant  of  Elisha  the 
man  of  God,  said.  Behold,  my  master  has 
spared  Kaaman  this  Syrian,  in  not  receiving  at 
his  hands  that  which  he  brought:  but  as  the 
Lord  liveth,  I  will  run  after  him,  and  take 
somewhat  of  him. 

"21.  So   Gehazi   followed   after  Naaman. 
And  when  Naaman  saw  him  running  after 
him,   he  lighted  down  from  the  chariot  to 
meet  him,  and  said,  Is  all  well? 
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"22.  And  he  Bald,  All  is  well.  My  master 
hath  sent  me,  saying,  Bebold,  even  now  there 
be  come  to  me  from  Mount  Ephraim  two 
young  men  of  the  sons  of  the  prophets:  give 
them,  I  pray  thee,  a  talent  of  silver,  and  two 
changes  of  garments. 

"28.  And  Naaman  said.  Be  content,  take 
two  talents.  And  he  urged  him,  and  bound 
two  talents  of  silver  in  two  bags,  with  i  wo 
changes  of  garments,  and  laid  them  upon  two 
of  his  servants,  and  they  bare  them  before  him. 

"24.  And  when  he  came  to  the  tower,  be 
took  them  from  their  hand,  and  bestowed  tbem. 
in  the  house:  and  he  let  the  men  go,  and  they 
departed. 

"26.  But  he  went  in,  and  stood  before  hi» 
master.  And  Elisha  said  unto  him.  Whence 
comest  thou,  Gehazi?  And  he  said.  Thy  ser- 
vant went  no  whither. 

"26.  And  he  said  unto  him.  Went  not  mine 
heart  with  thee,  when  the  man  turned  again 
from  his  chariot  to  meet  thee?  Is  it  a  time  to 
receive  money,  and  to  receive  garments,  and 
olive  yards,  and  vineyards,  and  sheep,  and 
oxen,  and  men  servants,  and  maid  servants? 

"27.  The  leprosy  therefore  of  Naaman  shall 
cleave  unto  thee,  and  thy  seed  forever.  And 
he  went  out  from  his  presence  a  leper  as  while 
as  snow." 

In  chapter  22  et  teq,  of  Numbers  is  recorded 
God's  disapproval  of  Baalam's  partly  executed 
project  of  profiting  by  the  use  of  the  Divine 
power  with  which  he  was  endowed. 

In  the  light  of  these  instances  cited  from  de- 
fendant's own  authority,  it  is  confidently  be- 
lieved that  the  exercise  of  the  art  of  healing- 
for  compensation,  whether  exacted  as  a  fee  or 
expected  as  a  gratuity,  cannot  be  classed  as  an. 
act  of  worship.  Neither  is  it  the  performance 
of  a  religious  duty,  as  was  claimed  in  the  dis- 
trict court.  There  is  no  claim  in  this  case  that 
compensation,  in  one  or  the  other  of  these* 
methods,  was  not  accepted  when  tendered. 
The  evidence  afiQrmatively  shows  the  contrary. 
Not  only  is  this  true,  but  we  find  a  very  con- 
siderable part  of  defendant's  brief  devoted  U> 
an  argument  as  to  the  ineflSciencv  of  the  estab- 
lished and  recognized  modes  of  treatment  in 
the  cure  of  diseases,  as  compared  with  defend- 
ant's method,  as  tested  by  the  results  attained. 
The  evidence  upon  which  the  case  was  tried 
convinces  us  that  the  defendant  was  engaged 
in  treating  physical  ailments  of  others  for  com- 
pensation. He  was  within  none  of  the  excep- 
tions provided  by  statute.  The  instruction 
which  required  that,  to  a  conviction,  he  should 
be  found  guilty  of  practicing  medicine,  sur- 
gery, or  obstetnos,  as  generally  or  usually  un- 
derstood, was  erroneous.  The  object  of  the 
statute  is  to  protect  the  afflicted  from  the  pre- 
tensions of  the  ignorant  and  avaricious,  and  its 
provisions  are  not  limited  to  those  who  attempt 
to  follow  beaten  paths  and  established  usages. 
The  conservatism  resulting  from  the  study  of 
standard  authors  might  be  somewhat  depended 
on  to  minimize  the  evils  attendant  upon  unli- 
censed  practitioners'  attempts  to  follow  regular 
and  approved  methods,  although,  as  against 
even  these,  the  law  should  be  enforced.  Still 
more  stringently  should  its  provisions  be  ren- 
dered efifectlve  against  pretensions  based  upon 
ienorance,  on  the  one  hand,  and  credulity,  on 
the  other.    The  statute  does  not  merely  give 
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t  Mw  deflnltloQ  to  language  bavfug  already  a 
giveD  and  fixed  meaning.  It  rather  created  a 
new  class  of  offenses,  in  clear  and  unambigii- 
oas  language,  which  should  be  interpreted  and 
enforced  according  to  its  terms.  Under  the 
indictment  the  sole  question  presented,  upon 
the  evidence,  was  whether  or  not  the  defend- 
ant, wifbin  the  time  charged,  bad  operated  on, 
or  professed  to  heal,  or  pre8cril)e  for,  or  other- 
wise treaied,  any  physical  or  mental  ailment  of 
•notliur.    There  was  involved  no  question  of 


sentiment,  nnr  of  religious  practice  or  dntj. 
If  the  defendant  was  guilty  ns  charged,  neither 
pretense  of  worship,  nor  of  the  performance 
of  any  other  duty,  should  have  exonerated  him 
from  the  punishment  which  an  infraction  of 
the  statute  involved.  In  cases  presented  as  is 
this  case,  no  judgment  can  be  rendered  in  this 
court,  and  therefore  none  will  be  attempted. 
The  exceptions  of  the  county  attorney  are  bvu^ 
Uioed. 
BxosptioTU  MuttainetL 
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UNITED  STATES,  Appi., 

V. 

TRANS  MISSOURI  FREIGHT  ASSOCIA- 
TION et  al, 

0SB  ¥eA.  Bep.  58.) 

1.  A  statute  must  be  read  in  tbe  liirtat 
of  all  ^^neral  laws  upon  the  same  subject 
in  force  at  the  time  of  its  passage. 

t*  Words  wlileh  have  acquired  a  well 
understood  meaning^  hy  judicial  interpreta- 
tion must  be  presumed  to  be  used  Id  that  sense  in 
a  subsequent  statute,  unless  tbe  contrary  clearly 
appears. 

8.  Common-law  terms  used  in  an  Aet  of 
Conferees  creating  an  offense  without  definUiff 
tbe  terms  may  be  interpreted  by  the  oommoo 
law. 

4.   Contraets  between  carriers  are  not 

.  necessarily  invalid  because  they  incident- 
ally restrict  competition,  but  this  depends  upon 
tlielr  reasonableness. 

6.  An  allege  violation  of  the  Anti- 
Trust  Act  cf  (Congress  must  be  clearly  within 

<  its  provisions,  as  the  statute  Is  a  criminal  one. 

6.  Fraud  and  illegality  hi  contracts  are  not 
BO  be  preiuraed. 

7«  An  association  of  railroad  compa- 
nies for  mutual  protection  by  establish- 
fog  and  maintaining  reasonable  rates,  rules  and 
xegulAtlons  is  not  Illegal  as  a  restraint  of  trade, 
under  the  Anti-Trust  Act  of  Congress,  merely 
because  it  Incidentally  tends  to  restrict  competi- 
tion in  some  degree,  where  each  member  of  the 
association  must  stil]  compete  with  other  mem- 
bers for  business,  and  while  regular  monthly 
meetings  are  provided  for  at  which  action 
may  be  taken,  five  days*  notice  of  any  pro- 
posed reduction  of  rates  or  change  of  rules  must 
be  given,  and  members  are  bound  by  the  decision 
oif  the  association,  unless  they  give  written  notice 
fD  ten  days  thereafter  to  the  contrary,  and  any 
member  may  withdraw  on  thirty  days*  notice. 

8«   An  association  of  railroad  compi^ 


nies  cannot  be  held  to  create  a  monop- 
oly* within  the  meaning  of  tbe  Anti-Trust  Act 
of  Congress,  where  it  is  not  intended  to  have  any 
trade  of  its  own,  but  to  be  a  mere  adviser  of  its 
members,  who  are  competitors  of  each  other. 
9.  A  contract  between  competing  rail^ 
road  companies  is  not  necessarily  **in 
restraint  of  trade**  and  illegal,  within  the 
meaning  of  the  Anti-l'rust  Act  of  Congress,  be- 
cause it  in  some  manner  imposes  a  restriction 
upon  competition. 

(BhiroB,  District  Judge,  dieaentaJ 
(October  2, 1808.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Kansas  in  favor  of  defeudants  in  a 
proceediog  to  dissolve  the  Trans- Missouri 
Freight  iUsociation  on  the  ground  that  it  bad 
violated  the  United  Slates  Anti-Trust  Act. 
Affirmed, 

Statement  by  Sanborn,  Circuit  Judge: 
This  is  an  appeal  from  a  decree  of  the  dr* 
cuit  court  dismissing  a  bill  brought  by  the 
United  States  agamst  the  Trans-Missouri 
Freight  Association  and  eighteen  railroad 
companies  under  the  provisions  of  the  Act  of 
Congress  of  July  2,  1890,  entitled,  "An  Act  to 
Protect  Trade  and  Commerce  against  Unlaw- 
ful Restraints  and  Monopolies,"  commonly 
known  as  the  "Sherman  Anti-Trust  Act"  (26 
Stat,  at  L.  209,  chap.  647;  Rev.  Stat.  Supp. 
762)  to  dissolve  the  association,  and  enjoin  the 
railroad  companies  from  fulfilling  an  agree* 
ment  with  each  other  to  have  and  maintain 
joint  rules,  regulations  and  rates  for  carrying 
freight  between  competing  points  upon  their 
several  roads.  The  case  was  heard  on  the 
bill  and  the  answers  of  the  several  defend- 
ants. 
The   bill  alleges   that  tbe  defendant   rail- 


NOT*.— The  Anti-Trust  Act  of  Congress  receives 
In  tbe  above  case  an  extraordinary  discussion  and 
review.  The  briefs  of  counsel  and  the  opinion  of 
tbe  court  very  exhaustively  present  the  law  appli- 
cable to  the  subject.  The  decision  is  quite  in  ao- 
oord  with  that  of  Queen  Ins.  Go.  v.  State  (Tex J  22 
L.B.A.488. 
HUB.  A. 


Since  this  ca^te  was  prepared  for  publication  wo 
have  learned  that  it  has  been  taken  to  the  Supreme 
Court  of  tbe  United  States,  but  considerinir  its 
great  practical  importance  it  is  deemed  best  to  re- 
port it  here  wittiout  waiUuff  for  the  declbion  of 
that  couru 
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See  also  27  L.  R.  A.  437;  29  L.  R.   A.  423;  35  L.  R.  A.  241,  318;  46  L.  R.  A. 
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road  companies  were  corporations  and  com- 
moD  carriers,  and  that  they  owned  independ- 
ent and  competing;  lines  of  railroad  in  that 
part  of  the  Uni ted  States  west  of  the  Missis- 
sippi and  Missouri  rivers;  that  thej  were 
en^ged  in  transporting  freight  among  the 
statos  and  to  and  from  foreign  nations,  and 
that  they  had  been  encouraged  to  construct 
and  maintain  these  competing  lines  of  rail- 
road independent  of  each  other  by  subsidies 
and  grants  of  lands  from  the  United  States 
and  the  people  of  ihe  states  and  territories 
west  of  these  great  riyers.  The  bill  then  al- 
leges that,  not  being  content  with  the  rates 
of  freiglit  they  were  receiving,  intending  op- 
pressively to  augment  those  rates,  to  coun- 
teract the  effect  of  free  competition  upon 
them,  to  establish  and  maintain  arbitrary 
rates,  and  to  procure  large  sums  of  money 
from  the  people  of  those  states  and  territories 
engaged  in  interstate  commerce,  they  entered 
into  an  agreement  on  March  15,  1889,  which, 
as  subsequently  modified,  reads  thus: 

"Memorandum  of  agreement,  made  and  en- 
tered into  this  fifteenth  day  of  March,  1889, 
by  and  between  the  following  railroad  com- 
panies, viz :  Atchison,  Topeka  &  Santa  F6 
Railroad,  Chicago,  Rock  Island  &  Pacific 
Railway,  Chicago,  St.  Paul,  Minneapolis 
&  Omalia  Railway*  Burlington  &  Missouri 
River  Railroad  in  Nebraska,  Denver  &  Rio 
Grande  Railroad,  Denver  &  Rio  Grande 
Western  Railway,  Fremont,  Elkhorn  &  Mis- 
souri Valley  Railroad,  Kansas  City,  Ft.  Scott 
&  Memphis  Railroad,  Kansas  City,  St.  Jo- 
seph <&  Council  Bluifs  Railroad,  Missouri 
Pacific  Railway,  Sioux  City  &  Pacific  Rail- 
road, St.  Joseph  &  Grand  Island  Railroad, 
St.  Louis  &  San  Francisco  Railway,  Union 
Pacific  Railway,  Utah  Central  Railway,  and 
such  otber  companies  as  may  hereafter  be- 
come parties  hereto.  Witnesscth,  for  the 
fmrpose  of  mutual  protection,  by  establish- 
ng  and  maintaining  reasonable  rates,  rules, 
and  regulations  on  all  freight  traffic,  both 
through  and  local,  the  subscribers  do  here- 
by form  an  association,  to  be  known  as 
the  Trans- Missouri  Freight  Association,  and 
a^reo  to  be  governed  by  the  following  pro- 
visions : 

-Article  L 

**The  traffic  to  be  included  in  the  Trans- 
Missouri  Freight  Association  shall  be  as  fol- 
lows: 

**1.  All  traffic  competitive  between  any 
two  or  more  members  hereof  passing  between 
points  in  the  following  described  territory, 
commencing  at  the  Gulf  of  Mexico,  on  the 
95th  meridian ;  thence  north  to  the  Red  river ; 
thence  via  that  river  to  the  eastern  boundary 
line  of  the  Indian  territory ;  thence  north  by 
said  boundary  line  and  the  eastern  line  of 
the  state  of  Kansas  to  the  Missouri  river,  at 
Kansas  City;  thence  tia  the  said  Missouri 
river  to  the  point  of  intersection  of  that  river 
with  the  eastern  boundary  of  Montana ;  thence 
via  the  said  eastern  boundarjr  line  to  the  in- 
ternational line, —the  foregoing  to  be  known 
as  the  'Missouri  River  Line ;'  thence  via  said 
international  line  to  the  Pacific  roast ;  thence 
via  the  Pacific  coast  to  the  international  line 
between  the  United  States  and  Mexico ;  thence 
tMLRA. 


9ia  said  international  line  to  the  Oulf  ot 
Mexico,  and  thence  via  said  Gulf  to  the  point 
of  beginning,  including  business  between 
points  on  the  boundary  line  as  described.  . 
**3.  All  freight  traffic  originaling  within 
the  territory  as  defined  in  the  first  section 
when  destined  to  points  east  of  the  aforesaid 
Missouri  river  line. 

**  £zception& 

«•  U)  The  D.  &  R.  G.  and  the  D.  &  R.  O. 
W.,  except  their  business  to  and  from  points 
in  Colorado  west  of  the  D.  &  R.  G.  line  be- 
tween Denver  and  Trinidad ;  also  business 
via  their  lines  between  points  in  Colorado 
and  points  in  Utah. 

^AU  local  business  between  Denver  and 
Trinidad  and  intermediate  points;  all  local 
business  of  the  A.,  T.  &  S.  F.  between 
Pueblo  and  Canon  City,  Colo.  ;  all  stone 
trafllc  having  both  origin  and  destination 
within  the  state  of  Colorado. 

^The  Jurisdiction  of  this  association,  in 
so  far  as  the  business  of  the  Denver  &  Rio 
Grande  and  the  Denver  &  Rio  Grande  West- 
ern railway  companies  is  concerned,  coyers 
the  following  traffic,  namely : 

"All  freight  traffic  to,  from,  or  through  all 
common  or  junction  points  in  the  states  of 
Nebraska  and  Kansas  and  the  Indian  terri- 
tory, originating  at  or  destined  to  Denver, 
Colorado  Springs,  Pueblo,  or  Trinidad. 

"All  freight  traffic  between  Ogden,  Span- 
ish Fork,  and  intermediate  points  on  the  one 
hand,  and  to,  from,  or  through  points  in 
Kansas  or  Nebraska  upon  or  east  of  the  103d 
meridian,  on  the  other  hand. 

"Traffic  which  may  be  excluded  under  the 
application  of  the  above  is  only  such  as  may 
be  delivered  to  or  received  from  the  Denver 
&  Rio  Grande  Railroad  and  Denver  &  Rio 
Grande  Western  Railway. 

**  (b)  Traffic  included  in  the  Trans- Conti- 
nental  &  International  Association. 

"  (c)  Traffic  passing  between  points  in 
Kansas  or  Nebraska  and  Mississippi  river 
points,  Carondelet  and  south ;  also  traffic 
passing  between  points  in  Kansas  or  Nebraska 
and  points  in  the  southern  states  cast  of  the 
Mississippi  river  and  south  of  the  south  line 
of  Kentucky  and  Virginia,  regardless  of  the 
route  b^  which  the  business  crosses  the  Mis- 
sissippi or  Ohio  rivers. 

"  (d)  Traffic  passing  between  Missouri  river 
points  and  points  in  the  territory  east  of  said 
river. 

"  (e)  All  traffic  to  points  on  the  Northern 
Pacific  and  Manitoba  railways. 

"  (f)  Traffic  to  pointe  in  Arkansas. 

*  (g)  Coal,  stone  and  gravel  from  Col- 
orado, Wyoming  and  Dakota,  to  points  in 
Kansas  and  Nebraska,  and  to  Sioux  City, 
Council  Bluffs,  or  Pacific  Junction,  Iowa, 
St.  Joseph,  Kansas  City,  or  Boswell,  Mo. 

"  (h)  The  interchange  of  traflSc  with  the 
Colorado  Midland  and  South  Park  Compa- 
nies, to  or  from  Aspen,  Colorado,  Glenwood 
Springs,  Colorado,  and  intermediate  points, 
including  coal  branches  therefrom,  and  Bue- 
na  Vista,  Colorado,  and  Leadville,  Colo- 
rado. 

"  (i)  Business  to  and  from  Florence,  Col- 
orado, by  all  lines. 
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*  Article  n. 

I 

*8ee.  1.  The  association  shall,  bj  nnani- 
mous  vote,  elect  a  chairman  of  the  organiza- 
tion. The  chairman  may  he  removal  by  a 
two  thirds  vote  of  the  memhers. 

"Sec  2.  There  shall  be  regular  meetings 
of  the  association  at  Kansas  City,  unless  no- 
tice shall  be  given  by  the  chairman  that  the 
bosineas  to  be  transacted  does  not  warrant 
calling  the  members  together,  which  notice 
ifaall  be  given  not  less  than  four  days  be- 
fore the  day  set  for  the  meeting,  when  a 
meeting,  regular  or  special,  is  convened,  it 
diall  be  incumbent  upon  each  party  hereto  to 
he  represented  by  some  officer  authorized  to 
act  definitely  upon  any  and  all  questions  to  be 
considered.  Each  road  shall  designate  to 
the  chairman  one  person  who  shall  be  held 
personally  responsible  for  rates  on  that  road, 
each  person  shall  be  present  at  all  regular 
meetings  when  possible,  and  shall  represent 
his  road,  unless  a  superior  officer  is  present. 
If  unable  to  attend,  he  shall  send  a  substi- 
tute, with  written  authority  to  act  upon  all 
questions  which  may  arise,  and  the  vote  of 
such  substitute  shall  be  binding  upon  the 
company  he  represents. 

"Sec.  8.  A  committee  shall  be  appointed 
to  establish  rates,  rules,  and  regulations  on 
the  traffic  subject  to  this  association,  and  to 
consider  changes  therein,  and  make  rules  for 
meeting  the  competition  of  outside  lines. 
Their  conclusions,  when  unanimous,  shall  be 
made  effective  when  they  so  order;  but  if 
they  differ  the  question  at  issue  shall  be  re- 
ferred to  the  managers  of  the  lines  parties 
hereto,  and  if  they  disagree  it  shall  be  ar- 
bitrated in  the  manner  provided  in  article  7. 

""Sec.  4.  At  least  five  days'  written  notice 
prior  to  each  monthly  meeting  sliall  be  given 
the  chairman  of  any  proposed  reduction  in 
rates,  or  change  in  any  rule  or  regulation 
governing  freight  traffic;  eight  days  in  so 
far  as  applicable  to  the  traffic  of  Colorado  or 
Utah. 

"Sec.  6.  At  each  monthly  meeting  the  as- 
sociation shall  consider  and  vote  upon  all 
changes  proposed  of  which  due  notice  has 
been  given,  and  all  parties  shall  be  bound  by 
the  decision  of  the  association  so  expressed, 
unless  then  and  Ihere  the  parties  shall  give 
the  association  definite  written  notice  that  in 
ten  days  thereafter  they  shall  make  such  mod- 
ification, notwithstanding  the  vote  of  the 
a^ociation:  provided,  that,  if  the  member 
giving  notice  of  the  change  shall  fail  to  be 
represented  at  the  meeting,  no  action  shall  be 
taken  on  its  notice,  and  the  same  shall  be 
considered  withdrawn.  Should  any  member 
insist  upon  a  reduction  of  rate  against  the 
-views  of  the  majority,  or  if  the  majority 
favor  the  same,  and  if,  in  the  judgment  of 
laid  majority,  the  rate  so  made  affects  seri- 
ously the  rates  upon  other  traffic,  then  the  as- 
sociation may,  by  a  majority  vote  upon  such 
other  traffic,  put  into  effect  corresponding 
rates,  to  tak^  effect  upon  the  same  day.  By 
Qnanimous  consent  any  rate,  rule,  or  regu- 
lation relating  to  freight  traffic  may  be  mod- 
ified at  any  meeting  of  the  association  with- 
out previous  notice. 

"Sec.  6.  Notwithstanding  anything  in  this 

84L.aA. 


article  contained,  each  member  may,  at  its 
peril,  make  at  any  time,  without  previous 
notice,  such  rate,  rule,  or  regulation  as  may 
be  necessary  to  meet  the  competition  of  lines 
not  members  of  the  association,  giving  at  the 
same  time  notice  to  the  chairman  of  its  action 
in  the  premises.  If  the  chairman  upon  in- 
vestigation shall  decide  that  such  rate  is  not 
necessary  to  meet  the  direct  competition  of 
lines  not  members  of  the  associution,  and 
shall  so  notify  the  road  making  the  rate,  it 
shall  immediately  withdraw  such  rate.  At 
the  next  meeting  of  the  association  held  after 
the  making  of  such  rate  it  shall  be  reported 
to  the  association,  and,  if  the  association 
shall  decide  by  a  two  thirds  vote  that  such 
rate  was  not  made  in  good  faith  to  meet  such 
competition,  the  member  offending  shall  be 
subject  to  the  penalty  provided  in  section  8 
of  this  article.  If  the  association  shall  de- 
cide bj  a  two  thirds  vote  that  such  rate  was 
made  in  good  faith  to  meet  such  competition, 
it  shall  be  considered  as  authority  for  the  rate 
so  made. 

"  Sec.  7.  All  arrangements  with  connecting 
lines  for  the  division  of  through  rates  relating 
to  traffic  covered  by  this  agreement  shall  be 
made  by  authority  of  the  association :  pro- 
vided, however,  that  when  one  road  has  a 
Eroprietary  interest  in  another  the  divisions 
etween  such  roads  shall  be  what  they  may 
elect,  and  shall  not  be  the  property  of  the 
association:  provided,  further,  that,  as  re- 
gards traffic  contracts  at  this  date  actually 
existing  between  lines  not  having  common 
proprietary  interests,  the  same  shall  be  re- 
ported, so  far  as  divisions  are  concerned,  to 
the  association,  to  the  end  that  divisions  with 
competing  lines  may,  if  thought  advisable 
by  them,  be  made  on  equally  favorable  terms. 
"Sec.  8.  It  shall  be  the  duty  of  the  chair- 
man to  investigate  all  apparent  violations  of 
the  agreement,  and  to  report  his  findings  to 
the  managers,  who  shall  determine  by  a  ma- 
jority vote  (the  member  against  whom  com- 
plaint is  made  to  have  no  vote)  what,  if  any, 
penalty  shall  be  assessed,  the  amount  of  each 
fine,  not  to  exceed  one  hundred  dollars,  to  be 

Eaid  to  the  association.  If  any  line  party 
ereto  agrees  with  a  shipper,  or  any  one  else, 
to  secure  a  reduction  or  change  in  rates,  or 
change  in  the  rules  or  regulations,  and  it  is 
shown  upon  investigation  by  the  chairman 
that  such  an  arrangement  was  effected,  and 
traffic  thereby  secured,  such  action  shall  be 
reported  to  the  managers,  who  shall  deter- 
mine, as  above  provided,  what,  if  any,  pen* 
alty  shall  be  assessed. 

"Sec.  9.  When  a  penalty  shall  have  been 
declared  against  any  member  of  this  associa- 
tion, the  chairman  shall  notify  the  managing 
officer  of  said  company  that  such  fine  has  been 
assessed,  and  that  within  ten  days  thereafter 
he  will  draw  for  the  amount  of  the  fine ;  and 
the  draft,  when  presented,  shall  be  honored 
by  the  company  thus  assessed. 

"Sec.  10.  All  fines  collected  to  be  used  to 
defray  the  expenses  of  the  association,  the 
offending  party  not  to  be  benefited  by  the 
amounts  it  may  pay  as  fines. 

"  Sec.  11.  Any  member  not  present  or  fully 
represented  at  roll  call  of  general  or  special 
meetings  of  the  freight  association,  of  which 
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due  and  proper  notice  has  been  eiiren,  shall 
be  fined  one  dollar,  to  be  aasesaea  against  his 
company,  unless  he  shall  have  previously 
filed  with  the  chairman  notioe  of  inability 
to  be  present  or  represented. 

-Article  in. 

"The  duties  and  powers  of  the  chairman 
shall  be  as  follows : 

"Section  1.  He  shall  preside  at  all  meet- 
ings of  the  association,  and  make  and  keep  a 
record  thereof,  and  promulgate  such  of  said 
proceedings  as  may  be  necessary  to  inform 
the  parties  hereto  of  the  action  taken  by  the 
association. 

^'Sec.  2.  He  shall  at  all  times  keep  and 
publish  for  the  use  of  the  members  a  full 
record  of  the  rates,  rules,  and  regulations 
prevailing  on  all  lines  parties  hereto  on  busi- 
ness covered  by  this  agreement,  and  each  of 
the  parties  hereto  agrees  to  furnish  such  num- 
ber of  copies  of  the  rates,  rules,  and  regula- 
tions issued  by  it  as  the  chairman  may  re- 
quire. 

"Sec.  8.  He  shall  construe  this  agreement 
and  all  resolutions  adopted  thereunder,  his 
construction  to  be  binding  until  changed  by 
a  majority  vote  of  the  association. 

"  Sec.  4.  He  shall  publish  in  joint  form  all 
rates,  rules,  or  regulations  which  are  general 
in  their  character  and  apply  throughout  the 
territory  of  the  association,  and  shall  also 
publish  in  the  manner  above  such  rates,  rules; 
or  regulations  applying  on  traffic  common  to 
two  or  niore  lines  as  may  be  agreed  upon  by 
the  lines  in  interest. 

"Sec.  6.  He  shall  be  furnished  with  copies 
of  all  waybills  for  freight  carried  under  this 
agreement  when  called  for,  and  shall  furnish 
such  statistics  as  may  be  necessary  to  give 
members  general  information  as  to  the  traffic 
moved,  subject  to  the  provisions  of  the  Inter- 
state Commerce  Railway  Association  agree- 
ment as  to  lines  members  thereof. 

"Sec.  6.  He  shall  render  to  each  member 
of  the  association  monthly  statements  of  the 
expenses  of  the  association,  showing  the  pro- 
portions due  from  each,  and  shall  make  drafts 
on  members  for  the  different  amounts  thus 
shown  to  be  due. 

"Sec.  7.  He  shall  hear  and  determine  all 
charges  of  violations  of  this  agreement,  and 
assess,  collect,  and  dispose  of  the  fines  for 
such  violations  as  provided  for  herein. 

"  Sec.  8.  The  chairman  shall  be  empowered 
to  authorize  lines  in  the  association  to  meet 
the  rates  of  another  line  or  other  lines  in  the 
association  when  in  his  judgment  such  action 
is  justified  by  the  circumstances ;  this,  how- 
ever, not  to  act  in  any  way  as  an  indorsement 
of  an  unauthorized  rate  made  by  any  mem- 
ber. 

"Sec.  9.  Only  parties  interested  shall  vote 
upon  questions  arising  under  the  agreement, 
and  in  case  of  doubt  the  chairman  shall  de- 
cide as  to  whether  any  party  is  so  interested 
or  not,  subject  to  appeal,  as  provided  by 
section  8  of  article  8  of  the  agreement. 

•Article  IV. 

"Any  willful  under  billing  in  weights  or 
billing  of  freight  at  wronir  classification 
shall  be  considered  a  violation  of  this  agree- 
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ment,  and  the  rules  and  Kgulations  of  any 
weighing  association  or  inspection  bureau  ai 
established  by  it»  or  as  enforced  bv  iu  offi- 
cers and  agents,  shall  be  considered  bindinc 
under  the  provisions  of  this  agreement,  and 
any  willful  violation  of  them  shall  be  sub- 
ject to  the  penalties  provided  heiein. 

"Article  V. 

"The  expenses  of  the  association  shall  be 
borne  by  the  several  parties  in  such  propor- 
tion as  may  be  fixed  by  the  chainnan.  Any 
member  not  satisfied  with  the  allotment  so 
made  may  appeal  to  the  association,  which 
shall,  at  Its  first  regular  meeting  thereafter, 
determine  the  matter,  which  may  be  done  by 
a  two  thirds  vote  of  the  members. 

"Article  VI. 

"There  shall  be  an  executive  committee  of 
three  members,  to  be  elected  by  unanimous 
vote.  The  committee  shall  approve  the  ap-  ! 
pointment  and  salaries  of  necessary  employes, 
except  that  of  the  chairman,  and  authorize 
all  disbursements.  All  action  of  this  com- 
mittee shall  be  unanimous. 
"Article  VII. 

"In  case  the  managers  of  the  lines  parties 
hereto  fail  to  agree  upon  any  question  arising  | 
under  this  agreement  that  shall  be  brought 
before  the  association,  it  shall  be  referred  to 
an  arbitration  board,  which  shall  consist  of 
three  members  of  the  executive  board  of  the 
Interstate  Commerce  Railway  Association: 
provided,  however,  that,  in  case  of  arbitra- 
tion in  which  the  members  of  this  associa- 
tion only  are  interested,  they  may,  by  unani- 
mous vote,  substitute  a  special  board. 

"Article  VIII. 

"This  agreement  shall  take  eifect  April  1, 
1889,  subject  thereafter  to  thirty  days'  notioe 
of  a  desire  on  the  parr,  of  any  line  to  with- 
draw from  or  amend  the  same." 

The  bill  further  alleges  that  this  agree- 
ment took  effect  April  15,  1889 ;  that  under 
it  rules,  regulations,  and  rates  for  carrying 
freight  over  the  railroads  of  the  defendant 
companies  were  fixed  bjr  the  association,  and 
have  since  been  maintained  by  them ;  that 
since  that  date  these  railroad  companies  have 
declined  and  refused  at  alf  times  to  ^x  or 
give  rates  for  the  carriage  of  freight  based 
upon  the  cost  of  constructing  and  maintain- 
ing their  several  lines  of  railroad  and  the 
cost  of  carrying  freights  over  the  same,  and 
such  other  elements  as  should  be  considered 
in  establishing  tariff  rates  upon  each  partic- 
ular road ;  and  that  the  people  engaged  in  in- 
terstate commerce  have  been  compelled  to  pay 
the  arbitrary  rates  of  freight,  and  to  submit 
to  the  arbitrary  rules  and  regulations  es- 
tablished and  maintained  by  the  association 
formed  under  the  agreement,  and  have  been 
and  are  deprived  of  the  benefits  that  might  be 
expected  U}  flow  from  free  competition  be- 
tween the  several  lines  of  railroad  of  the  de- 
fendant companies,  and  that  in  this  way  the 
defendant  companies  have  combined  in  re- 
straint of  trade  and  commerce  among  Uie 
states,  and  have  attempted  to  monopolize,  and 
have  monopolized,  a  part  of  this  commerce. 

Three  of  the  railroad  companies  were  not 
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mmben  of  the  aasociation,  and  will  not  be 
farUier  noticed.  The  answers  of  the  16  com- 
panies  who  were  members  of  the  association 
are  subBtantially  the  same.  The  first  defense 
in  these  answers  is  that  the  Interstate  Com- 
merce Law  of  February  4,  1887,  entitled  "An 
Act  to  Regulate  Commerce"  (24  Stat,  at  L. 
879,  chap.  104:  Rev.  Stat.  Sup^.  639)  and 
the  acts  amendatory  thereof,  constitute  a  com- 
plete code  of  laws  regulating  that  part  of 
commerce  among  the  states  and  with  foreign 
nations  which  relates  to  transportation,  and 
that  the  Act  of  July  2,  1890,  is  not  applica- 
ble to,  and  does  not  govern,  them  or  their 
actions. 

Coming  to  the  merits  of  the  salt,  these  de- 
fendants admit  that  they  are  common  car- 
riers; that,   with  some  exceptions  not  im- 
portant here,  they  owned  independent  and 
competing  lines  of  railroad  in  that  part  of 
the  United  States  west  of  the  Missouri  and 
Mississippi  rivers,  and  that  the^  were  en- 
graged  in  the  transportation  of  freight  among 
the  states  and  territories,  and  to  and  from 
foreign  nations,  in  that  region,  but  they  deny 
that  they  owned  the  only  through  lines  of 
railroad' engaged  in  that  business  there ;  and 
allege   that   there   were  several   others,    to 
wit,  the  Northern  Pacific  Railroad  Com  pan  v, 
the  Great  Northern  Railway  Company,  the 
Southern  Pacific  Railroad  Company,  and  the 
Texas  Pacific  Railroad  Company.    They  ad- 
mit that  some  of  them  were  assisted  and  en- 
couraged to  construct  and  maintain  through 
competing  lines  of  railroad,  independent  of 
each  other,  by  subsidies,   land  grants,  and 
donations  from  the  United  States,  and  from 
the  people  of  the  various  states  and  territories 
west  of  the  great  rivers.    They  admit  that 
they  entered  into  the  agreement  March  16, 
18^,  and  that  rules,  regulations,  and  rates  of 
freignt  have  since  been  fixed  and  charged  by 
the  association  thus  formed,  and  that  they 
have  complied  with  and  maintained  them. 
Tbey  deny,  however,  that  at  the  time  they  en- 
tered into  the  agreement  they  were  dissatisfied 
with  the  rates  of  freight  they  were  receiving. 
Tbey  deny  that  they  intended,  in  connection 
with  the  formation  of  the  association  or  other- 
vise,  to  unjustly  or  oppressivelv  augment 
such  rates,  or  to  counteract  the  effect  of  free 
competition  on  prices  or  facilities  of  trans- 
portation, or  to  establish  or  to  maintain  arbi- 
trarv  rates,  or  to  prevent  any  one  of  the  de- 
fendants from  reducing  rates,  or  to  procure 
unreasonably  great  sums  of  money  from  the 
people  of  the  states  and  territories  west  of  the 
jrreat  rivers  engaged  in  interstate  commerce. 
Tbev  deny  that  the  formation  and  operations 
of  the  association  have  had  any  sudi  effects, 
but  aver  that  tbey  have  tended  to  decrease 
rates,  and  to  benefit  the  people  and  the  roads. 
They  deny  that  they  had  any  intention  by  the 
fonnatioo  of  the  association  to  monopolize  or 
attempt  to  monopolize  the  freight  traffic  of 
tbe  region  affected  by  it,  and  denv  that  it 
has  had  any  such  effect.    The^r  allege  that 
tbey  were  subject  to  the  provisions  of  the 
Act  of  Congress  of  Februarr  4,   1887,   en- 
titled, "An  Act  to  Regulate  Commerce,"  and 
tbe  acts  amendatory  thereof.    They  aver  that 
ttnder  that  Act  thev  were  required  to  make 
all  charges  reasonaDle  and  just ;  that  they 
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were  prohibited  from  making  any  unjust 
discriminations,  or  any  undue  or  unreason- 
able preferences,  or  from  giving  any  undue 
advantages,  and  that  they  were  required  to 
establish  a  classification  of  freiffht  and  rates 
of  freight,  and  to  publish  and  'file  with  the 
Interstate  Commerce  Commission  schedules 
showing  this  classification  and  these  rates, 
and  then  to  abide  by  and  maintain  them; 
that,  in  order  to  comply  with  this  law,  con- 
sultation between  ana  concerted  action  of  the 
railroad  companies  conducting  the  transpor- 
tation business  west  of  the  great  rivers  was 
essential ;  and  that  they  made  this  agreement 
and  formed  this  association  in  order  that  they 
miffht  more  effectually  comply  with  the  pro- 
visions of  this  law  than  they  could  do  acting 
independently.  They  allege  that  the  rates 
they  have  established  and  maintained  have 
been  reasonable  and  just ;  that  since  the  or- 
ganization of  the  association  more  than  200 
reductions  of  rates  have  been  made  through 
its  action ;  that  their  agreement  forming  we 
associution  was  filed  with  the  Interstate  Com- 
merce Commission  under  tbe  Act,  and  that  the 
rules,  regulations,  and  rates  they  have  estab- 
lished and  maintained  have  been  in  strict  con- 
formity to  the  provisions  thereof.  They  deny 
that  the  people  have  been  deprived  of  the 
benefits  which  mi^ht  be  expected  to  flow  from 
free  competition  in  the  business  of  transpor- 
tation, and  allege  that  the  utmost  freedooi 
compatible  with  obedience  to  the  Interstate 
Commerce  Act  and  with  the  preservation  of 
the  existing  agencies  of  competition  prevails, 
and  they  insist  that  their  association  and  ac- 
tion under  this  contiact  constitute  no  com- 
bination or  conspiracy  in  restraint  of  inter- 
state or  international  commerce. 

The  opinion  filed  by  tbe  court  below  when 
the  bill  was  dismissed  is  reported  in  68  Fed. 
Rep.  440. 

Argued  before  SsAbpnit  Oirevit  Judge, 
and  Shiraji  and   Thayer*  District  Judges. 

Mr,  J.  W.  Ady  for  appellant. 

Mr.  Qeorge  It.  Peck,  for  nppcllees: 

I.  The  Act  of  July  2,  18S0,  commonly 
called  tbe  Anti-Trust  Ac(,  does  not  include, 
and  was  not  intended  to  include,  ccinbi'^a- 
tion  or  agreements  between  railway  com- 
panies. The  provisions  of  tbe  Act  operate, 
and  were  intended  to  operate,  upon  other  and 
different  combinations,  and  tiave  no  applica- 
tion to  agreements  or  combinations  between 
railway  companies. 

Tbe  Act  itself  does  not  assume  to  deal  with 
transportation  or  with  the  carrying  trade  of 
the  country. 

A  comparison  of  the  different  provisions  of 
the  Act,  shows  that  the  idea  tbat  railwav  com- 
binations are  included  in  it,  cannot  for  one 
moment  be  entertained. 

All  statutes  are  read  in  the  light  of  history. 

Church  of  Holy  Trinity  v.  United  JStata,  148 
U.  8.  467,  86  L.  ed.  227. 

When  the  Act  under  which  this  suit  is 
brought  was  passed,  the  public  mind  was  in  an 
agitated  and  excited  state  on  tbe  subject  of 
trusts.  When  the  Fifty-first  Congress  met  in 
December,  1889,  a  great  number  of  trusts  ex 
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isted.  some  small  and  some  large,  some  local 
and  some  oational, — and  even  iiiterDatioiiaL 
•  So  far  as  oongressional  refnilalion  of  rail- 
ways was  concerned  it  was  a  time  of  profound 
{)eace.  Tbe  people  had  already  demanded  a 
aw  upon  that  subject  and  had  obtained  it. 
Tbe  subject  of  Congressional  Railway  Legis- 
lation bad  had  its  day;  tbe  Inierstaie  Com- 
merce Act  had  been  passed  and  all  of  its  pro* 
▼isions  were  in  active  operation. 

Historically  considered,  trusts  were  tbe  evils 
specially  in  mind  when  Congress  passed  the  Act 
under  consideration. 

Traffic  associations  were  well  known,  both 
when  the  Interstate  Commerce  Act  was  passed 
and  when  the  Anti- Trust  Act  was  passed. 

In  the  very  first  annual  report  of  tbe  Inter- 
state Commerce  Commission,  an  elaborately 
prepared  official  document,  the  Commission, 
with  all  the  facts  before  it,  had  sf>oken  in  high 
commendation  of  traffic  associations. 

With  this  report,  before  Congress,  is  it  pos- 
•fhle  to  believe  that  they  intended  by  the  Anti- 
Trust  Act  to  prohibit  traffic  associations— the 
very  instrumentalities  upon  which  tbe  Inter- 
state Commerce  Commission  relied  for  assist- 
ance in  carrying  on  its  great  work? 

Congress  positively  refused  to  include  trans- 
portation. 

An  amendment  was  introduced  in  the  House 
of  Representatives  specifically  includiog  trans- 
portation, and  it  was  rejected,  as  shown  by  the 
Congressional  record  which  the  court  can  ex- 
amine. 

Blake  v.  National  City  Bank  of  New 
York,  90  U.  8.  28  WaD.  807,  28  L.  ed.  119. 
See  Cong.  Rec.  vol.  21,  part  1,  p.  96;  Cons. 
Rec.  vol.  21.  part  4,  p.  8158:  Cong.  Rec.  vol. 
21,  part  4,  p.  8857;  Cong.  Rec.  vol.  21,  part  6. 
p.  4099:  Cong.  Rec.  vol.  21,  part  6,  p.  4104; 
Cong.  Rec.  vol.  21,  part  5,  p.  4128;  Cong.  R«^. 
voL  21,  part  5.  p.  4753;  Cong.  Rec.  vol.  21. 
part  5,  p.  4857;  Cong.  Rec  vol.  21,  part  6,  p. 
5118;  Cong.  Rec.  vol.  21.  part  6,  p.  6950; 
Cong.  Rec.  vol.  21,  part  6,  p.  5981;  Cong. 
Rec.  vol.  21,  part  7,  p.  6116;  Cong.  Rec.  vol. 
21.  part  7,  p.  6208;  Cong.  Rec.  vol.  21,  part  7, 
p.  6312. 

Taken  as  a  whole,  the  Interstate  Commerce 
Act  is  special  and  regulative,  wbile  the  Anti- 
Trust  Act  is  general  and  prohibitive. 

Tbe  penalties,  tbe  procedure,  the  entire  ma- 
chinery by  which  the  two  acts  are  enforced  is 
so  different  as  to  make  it  impossible  that  they 
were  intended  to  cover  tbe  same  subject. 

Where  a  statute  in  general  words  is  com- 
pared with  a  statute  which  is  special  or  par- 
ticular, tbe  general  gives  way  to  tbe  special 
and  will  not  be  held  to  embrace  the  subject 
contained  in  tbe  special  statute  unless  the  in- 
tention that  it  should  be  so  is  clearly  mani- 
fested. 

Endlicb,  Interpretation  of  Statutes.  §  225; 
Bishop,  Written  Laws,  §  126;  Breirer  v. 
BUmuher,  89  U.  8.  14  Pet.  178,  10  L.  ed.  408 ; 
At/iif)8  V.  F'iber  Disintegrating  Co.  85  U.  8. 
18  Wall.  272,  21  L.  ed.  841;  United  States  v. 
Savnders.  89  U.  S.  22  Wall.  492,  22  L.  ed.  786; 
Townaend  v.  LittU,  109  XJ.  8.  504,  27  L.  ed. 
1012. 

II.  The  agreement  of  March  16.  1889.  be- 
tween the  defendants  is  neither  a  **  contract, 
/.or^^iVofion  in  the  form  of  trust  or  otherwise, 
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or  conspiracy  in  restrslnt  of  trade  or  commerce 
among  tbe  several  s  ales/'  nor  by  virtue  of 
it  do  the  defendants  "monopolize,  or  at- 
tempt to  monopolize,  or  combine  or  conspire 
with  any  other  person  or  persons  to  monopo- 
lize any  part  of  the  trade  or  commerce- 
among  the  several  states."  Tbe  agreement, 
therefore,  is  not  a  violation  of  the  Act  of  Julj 
2,  1890. 

Whatever  in  the  way  of  restraint  of  trade  or 
commerce,  or  of  monopolizing,  is  illegal  at  tbe- 
common  law,  is  illegal  under  this  statute,  and 
not  otherwise. 

Patterson,  Contracts  in  Restraint  of  Trade,. 
62,  53. 

Restraint  of  trade,  at  the  common  law, 
meant  that  restriction  upon  freedom  of  actioi^ 
which,  first,  deprived  the  public  of  the  re- 
stricted party's  industry,  and,  secondly,  pre- 
cluded the  restricted  party  from  pursuing  his. 
occupation,  and  tbus  prevented  him  from  sup- 
porting himself  and  family. 

Oregon  Steam  Nav.  Co.  v.  Wituor,  87  U.  8» 
20  Wall.  64,  22  L.  ed.  815. 

A  monopoly  was  originally  a  grant  by  the 
crown  to  certain  persons  or  corporations  of  the 
exclusive  right  to  carry  on  some  buainesa^ 
trade  or  avocation. 

The  Monopodee,  11  Coke,  84  b. 

Monopoly,  at  tbe  present  day,  simply  mean» 
the  obtaining,  without  a  grant  from  the  sover- 
ei^.  of  the  exclusive  power  to  cany  on  a  cer- 
tam  trade  or  business. 

Is  the  Trans-Missouri  Association  an  organ- 
ization in  restraint  of  trade  or  commerce  ?  An 
indispensable  element  of  restraint  of  trade,  in 
its  proper  legal  sense,  is  that  one  or  more  of 
the  parties  to  the  contract  must  agree  to  go  out 
of  business,  and  surrender  that  wbich  before 
belonged  to  him  or  them  to  the  other  partiea 
making  the  agreement 

Tbe  contract  between  the  defendants,  con- 
stituting the  Trans-Missouri  Freight  Associa- 
tion, is  clearly  not  within  tbe  section  of  the  Act 
which  prohibits  restraint  of  trade. 

MitOieU  V.  Beynolde,  1  P.  Wms.  181,  192, 
197;  Oregon  Steam  Nat.  Co,  v.  Winaor,  87  U. 
S.  20  Wall.  64,  22  L.  ed.  816. 

Tbe  Anti-Trust  Act  does  not  forbid  contracts 
and  combinations  meiely  on  the  ground  that 
they  are  against  public  policy,  but  only  such 
as  are  in  restraint  of  trade  or  which  monop> 
lize  or  attempt  to  monopolize. 

Tbe  phrase  ••  public  policy"  can  only  meaa 
the  settled  policy  of  a  state  or  government 
which  appears  in  its  constitution,  laws  and 
judicial  decisions. 

Bichardson  v.  Mcllieh,  2  Ring.  229.  252^ 
Mogul  88.  Go,  v.  McGregor  [1892|  2  App. 
Cas.  25,  45,  46;  Vidal  v.  Philadelphia,  43  U. 
8.  2  How.  127,  11  L.  ed.  205;  Eadden  v. 
Barney,  72  XJ.  8.  5  Wall.  107,  18  L.  ed.  618. 

If  the  statute  has  not  been  violated  by  the 
defendants  the  government  can  well  afford  to* 
wait  for  another  opportunity  to  vindicate  pub- 
lic policy. 

Contracts  in  restraint  of  trade  involve  & 
diminution  of  the  number  of  persons  engaged 
in  trade  or  of  the  supply  furnished  the  public. 
If  a  contract  alleged  to  be  in  restraint  of  trade 
contains  one  of  these  elements,  then  and  nol 
until  tben  can  oublic  policy  come  in  to  detei^ 
mine  whether  tbe  restraint  is  of  such  a  char* 
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ftcter  or  goes  to  such  extent  as  to  make  it  vio- 
latiye  of  public  right. 

PatterBOD,  Contracts  in  Bestraiot  of  Trade, 
17;  FawU  ▼.  Park,  131  U.  8.  88,  38  L.  ed.  67; 
Diamond  Match  Co.  v.  Boa>er,  106  N.  T.  478, 
60  Am.  Rep.  464;  Beal  y.  C/ia«0,  81  Mich.  490; 
Pnetor  ▼.  Sargent,  2  Scott,  N.  K.  289. 

The  mere  fact  that  a  contract  places  are- 
striciion  upon  trade  or  competition  is  not  suf- 
ficient to  avoid  it. 

Shrainka  t.  Scharringhausen,  8  Mo.  App. 
522;  Central  Shade  RoUer  Co.  y.  Ouahman,  148 
Mass.  868;  BousiOon  v.  RoiuiOon,  L.  R  14 
Cb.  Div.  886;  Leatlter  Cloth  Co.  v.  Lortont,  L. 
R  9  Eq.  846;  Hvbbard  y.  Miller,  27  Mich.  15, 
15  Am.  Kep.  168;  Wntertffwn  Thermometer  Co. 
▼.  FM,  51  Hun,  157:  Perkin$  v.  Lyman,  9 
Mass.  522;  Oloueeeter  hinglan  db  0.  Co,  y. 
Susiia  Cement  Co.  164  Mass.  92;  Jones  y. 
FeU,  6  Fla.  510;  Master  Stewdoree  Ano.  y. 
WaUh,  2  Daly,  1;  CoUine  y.  Locke,  L.  R  4 
App.  Gas.  674;  Re  Greene,  52  Fed.  Bep.  104. 

The  Anti-Trust  Act  is  not  intended,  and 
does  not  profess,  to  enforce  public  duties;  it  is 
a  general  Act  applicable  to  individuals  as  well 
ss  to  corporations,  and  as  it  makes  no  distinc- 
tion in  Uie  penalties  imposed,  it  is  plain  that 
so  far  as  the  Act  is  concerned,  it  does  not  place 
corporations  engaged  in  public  duties  on  any 
different  footing  from  individuals  or  corpora- 
tions engaged  in  purely  private  pursuits. 

The  rule  as  to  agreements  in  restraint  of 
trsde  manifestly  ought  to  be  much  more  strin- 
gent in  respect  to  individuals  and  private  cor- 
porations (ban  it  is  in  respect  to  railway  cor- 
porations, for  the  reason  that  individuals  and 
private  corporations  are  not  subject  to  the  lim- 
itations upon  their  chsrges  which  are  imposed 
npon  railway  corporations  by  the  law  of  their 
eiistence. 

Oregon  Steam  Nav.  Co.  v.  Winsor,  87  XJ.  S. 
20  WalL  64.  22  L.  ed.  815;  f^slie  v.  LoriUard, 

1  L.  R  A.  466,  110  N.  Y.  519;  Jvee  v.  Smith, 
19  N.  T.  8.  R  656;  Manchester  A  L.  B.  Co.  v. 
Concord  R.  Co.  (N.  H.)  8  Inters.  Com.  Hep. 
819.  9  L.  R  A.  689;  Shrewsbury  A  B.  R.  Co.  v. 
London  A  N.  W.  R.  Co.  2  Macn.  &  G.  824, 
17  Q.  R  652;  Hare  v.  London  db  N.  W.  R.  Co. 

2  John.  &  H.  80;  Ex  parte  Koehler,  28  Fed. 
Rep.  529,  21  Am.  &  Eng.  H.  Cas.  57. 

The  agreement  between  the  different  com- 
panies constituting  the  Trans- Missouri  Freight 
Association,  discloses  not  a  single  element  of 
a  monopoly  at  common  law. 

The  purpose  of  the  agreement  was  not  to 
raise  rates,  but  to  establish  and  maintain  just 
and  reasonable  rates;  and  to  establish  just  and 
reasonable  rates  is  a  right  which  belongs  to 
every  railroad  company  in  the  United  States. 
It  can  never  be  legally* wrong  to  contract  for 
what  is  legally  right. 

The  public  are  deprived  of  no  facilities  to 
which  tbe^  are  entitled;  ail  the  roads  are  in 
full  operation,  and  as  sbown  by  the  pleadings, 
the  public  are  served  for  just  and  reasonable 
rates;  bow,  then,  can  it  be  claimed  that  a  mo- 
nopoly has  been  established,  or  that  the  people 
have  been  or  can  be  oppressed? 

Stetrart  v.  Erie  dk  W,  Transp.  Co.  17  Minn. 
872;  Ontario  Salt  Co.  v.  MerchanU  Salt  Co.  18 
Gnnt.  Ch.  540:  Wiekens  v.  Etans,  8  Younee 
&  J.  818;  Mogul  SS.  Co.  v.  McGregor,  L.  R  21 
0.  B.  Div.  544,.28  Q.  B.  Div.  598,  [1892]  2  App. 
24  Ifc  R  A. 


Cas.  25;  Eclipse  Toitthoat  Co.  y.  Ponteharirain 
R.  Co.  24  La.  Ann.  1. 

No  such  legal  doctrine  as  free  and  unrestrict- 
ed competition  ever  existed.  Competition  was 
alwavs  a  legal  public  right;  but  free  and  unre- 
strained competition,  like  unregulated  liberty 
of  any  kind,  has  alwavs  belonged  to  the  litera- 
ture of  doctrinaires  and  tbeorints,  and  never  to 
the  sober  and  sensible  jurisprudence  of  the 
Anglo- Saxon  race. 

.  Kellogg  Y.  /,arW»,  8  Pin ney,  160;  Mnncheeter 
db  L.  R.  Co.  v.  Concord  B.  Co.  (N.  H.)  8  Intera. 
Com.  Rep.  819.  9  L.  R  A.  689. 

Bargaining  to  limit  competition,  when  It  la 
keptwitbinthe  boundsof  reasonable  protection, 
is  leeal,  either  assumed  or  expressly  afflrmed. 

MitchsU  Y.  Reynolds,  1  P.  Wms.  181;  Perkins 
V.  Lyman,  11  Mass.  76,  6  Am.  Dec.  158;  Pierce 
V.  Fuller,  8  Mass.  228,  6  Am.  Dec.  102;  Bow- 
ser v.  Bliss,  7  Blackf.  844,  48  Am.  Dec.  98; 
Grundy  y.  Edwards,  7  J.  J.  Marsh.  86<^,  23 
Am.  Dec.  409;  Morgan  v.  Perhamus.  86  Ohio 
St.  517.  88  Am.  Rep.  607;  Pike  y.  Thomas,  4 
Bibb.  486.  7  Am.  Dec.  741:  Morse  Twist  Drill 
db  M.  Co,  y.  Morse,  103  Mass.  72,  4  Am.  Rep. 
518;  Hoyt  y.  Holly.  89  Conn.  »26. 12  Am.  Rep. 
890;  Hubbard  y.  Miller,  27  Mich.  15,  15  Am. 
Rep.  158  ;  Cook  y.  Johnson,  47  Conn.  175,  86 
Am.  Rep.  64. 

Our  legislative,  judicial  and  commercial  his- 
tor^r  for  the  past  twenty-five  years  has  all  been 
against  the  doctrine  of  unrestrained  competl- 
lion. 

As  executive  offlrers  of  the  goyemment  In 
the  control  of  railways,  what  the  Interstate 
Commerce  Commission  has  said  and  done  on 
Ibis  subject  amounts  to  an  executive  construc- 
tion of  tbe  existing  laws  on  the  subject,  and  aa 
such  will  be  followed  by  the  courts,  except 
upon  the  most  clear  and  conclusiye  showing 
that  it  is  erroneous. 

Brown  v.  United  States,  118  17.  S.  668,  28 
L.  ed.  1079. 

The  only  criticism  upon  the  associations,  to 
be  found  anywhere  in  their  reports,  is  that  they 
have  not  in  all  cases  lived  up  to  their  articles 
of  agreement  as  closely  as  they  ought,  and  that 
they  should  be  strengthened  and  made  more 
effective  in  their  organization. 

The  agreement  establishing  the  Trans-Mis- 
souri Freight  Association  was  made  long 
before  the  passage  of  the  Anti-Trust  Act.  Mak- 
ing the  agreement,  therefore,  was  not  a  viola- 
tion of  this  Act,  for  tlie  Act  was  not  then  in  ex- 
istence. Whatever  violation  is  now  asserted 
consists,  and  must  consist,  in  doing  something 
—in  acts  that  contravene  the  law.  If  the 
question  of  tendency  is  before  the  court,  how 
can  that  tendency  be  established  except  by  a 
consideration  of  what  has  actually  happened 
by  carrying  out  the  agreement?  What  will 
happen  can  only  be  determined  by  a  considera- 
tion of  what  has  happened. 

Steieart  v.  Erie  db  W.  lYansp.  Co.  17  Minn. 
872; Mogvl S8.  Co.  v.  McGregor A\^%\%  App. 
Cas.  25;  Egerton  y.  Brownlow,  4  U.  L.  Cas.  1U8. 

Freedom  to  contract  is  the  rule,  and  all  re- 
straints upon  it  the  exception. 

Spangler  y.  Cleveland,  48  Ohio  St.  526.  536; 
Manhattan  Gaslight  Co.  y.  Barker,  86  How. 
Pr.  283,  286;  1  High.  Inj.  9. 

Courts  do  not  enlarge  the  meaning  of  stat- 
utes for  the  purpose  of  affording  a  doubtf u) 
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relief  or  of  embradtig  an  act  not  clearly  and 
undoubtedly  wiibin  its  meaning. 

United  BiaUi  ▼.  Eaton,  144  U.  8.  677,  86  L. 
ed.  691;  Chase^Y.  Chirtis,  lU  U.  8.  452,  28  L. 
ed.  1038. 

Messn,  B.  P.  Wairf?®>>«'>  Woleott  A 
Vaile  and  Wallace  Prattt  adopts  tbe 
foregoing  brief  on  bebalf  of  companies  repre- 
sented by  tbem. 

Mr,  John  M.  Thurston  with  Messrs.  A. 
L.  Williams.  N.  H.  Loomis  and  R.  W« 
Blair*  for  the^Union  Pacidc  Railway  Co.  etcU 
appellees: 

I.  The  articles  of  agreement  of  tbe  Trans- 
Missouri  Freigbt  Association  are  justified  by 
the  provisions  of  tbe  Interstate  Commerce 
Act;  and  tbe  objects  sougbt  to  be  attained  by 
that  association,  as  sbown  by  its  atticles  of 
agreement,  are  made  necessary  by  the  require- 
ments of  tbat  Act. 

Congress  has  left  it  entirely  to  tbe  voluntary 
action  of  tbe  carriers  subject  to  tbe  Act,  to  ar- 
range tbe  details  for  the  intercbange  of  traffic 
between  tbem. 

"  Wbere  the  law  commsnds  anything  to  be 
done,  it  authorizes  the  performance  of  what- 
ever may  be  necessary  for  executing  its  com- 
mands." 

Sutherland,  Stat.  Constr.  §  841;  J?0  KeagU, 
185  U.  8.  1-87,  84  L.  ed.  65-79;  Neto  York  v. 
Sands,  105  N.  Y.  210;  1  Kent,  Com.  464. 

II.  The  Interstate  Commerce  Act  and  its 
amendments  form  a  special  code  of  laws  for 
tbe  regulation  of  common  carriers  engaged  in 
interstate  traffic. 

III.  The  Anti-Trust  Act,  under  which  this 
suit  is  brought,  is  general  in  its  nature,  and  it 
is  only  by  a  literal  construction  of  the  Act, 
which  is  broad  enough  to  include  contracts  of 
every  kind  and  nature,  tbat  it  can  be  said  to 
include  the  articles  of  agreement  in  question. 

IV.  A  statute  in  general  terms,  or  treating 
the  subject  in  a  general  manner,  will  not  re- 
peal the  particular  provisions  of  a  prior  stat- 
ute, unless  the  general  act  indicates  a  plain  in- 
tention to  do  so. 

Sutherland,  Stat.  Constr.  g  157;  E!x  parte 
Crow  Dog,  109  U.  8.  570.  27  L.  ed.  1085;  StaU 
v.  Archibald,  48  Minn.  828;  Chew  Ueong  v. 
United  States,  112  U.  8.  636,  28  L.  ed.  770; 
Bobbins  v.  State,  8  Ohio  St.  181;  Crans  v. 
JUeder,  22  Mich.  822;  Stute  v.  Pishop,  41  Mo. 
16;  SiaU  v.  Judge  of  St.  Louis  Prob,  Ct.  88  Mo. 
584;  RushviOe  v.  liushmlle,  82  111.  App.  820; 
Arthur  v.  Homer,  96  U.  S.  187,  24  L.  ed.  8il; 
Brown  v.  Philadelphia  County  Comrs,  21  Pa. 
87. 

V.  The  Interstate  Commerce  Act  is  one  spe- 
cial in  its  nature,  and  with  a  particular  object 
in  view.  The  Act  under  which  this  suit  is 
brought  is  one  of  a  general  nature,  disclosing 
DO  intent  to  repeal  any  of  the  provisions  of  the 
Interstate  Commerce  Act.  It  follows,  there- 
fore, that  none  of  the  provisions  of  that  Act 
are  repealed  by  the  Anti-Trust  Act,  and  that 
the  articles  of  agreement  in  question,  which 
are  authorized  and  made  necessary  by  the  pro- 
visions of  the  Interstate  Commerce  Act,  are  not 
in  conflict  with  the  Anti-Trust  Act. 

VI.  The  provisions  of  the  Anti-Trust  Act, 
under  which  this  action  is  brought,  were  not 
intended  to  and  do  not  relate  to  the  business 
of  common  carriers,  and  therefore  the  articles 
94li.R.A. 


of  agreement  in  question  are  not  in  conflict 
with  that  Act. 

The  different  portions  of  a  statute  are  to  be 
construed  with  reference  to  each  other  and  in 
a  sense  which  harmonizes  with  the  subject 
matter  and  general  purpose  of  tbe  statute. 

Sutherland,  Stat. Constr.  %  241;  1  Kent,  Com* 
461;  Brewer  v.  Blougher,  89  U.  8.  14  Pet  198, 
10  L.  ed.  417;  Smith  v.  Peo^,  47  N.  T.  886; 
Chure/t  of  Holy  Trinity  ▼.  Unit^  States,  143 
U.  8.  457,  86  L.  ed.  227. 

YIL  Tbe  articles  of  agreement  of  the  Trans- 
Missouri  Freight  Association  are  not  in  re* 
straint  of  trade  and  commerce,  tbey  do  not 
create,  nor  attempt  to  create  a  monopoly,  and 
are  in  no  wise  obnozioua  to  the  provisions  of 
the  Anti-Trust  Act. 

By  the  common  law,  contracts  in  restraint 
of  trade  were  those  which  prevented  a  person 
from  pursuing  his  trade  or  from  engaging  in 
business  either  generally,  or  within  a  partica* 
lar  locality,  or  for  a  certain  period  of  time. 

2  Parsons,  Cont.  §$  258-259;  MiteheU  Y. 
Beynolds,  1  P.  Wms.  181;  Oregon  Steam  Nav. 
Co.  V.  Winsor,  87  U.  8.  20  WaU.  64,  22  L.  ed. 
816. 

In  Ray,  on  Contractual  Limitations,  p.  194, 
a  work  frequently  quoted  in  complainant's 
brief,  the  modification  of  the  ancient  rule  is 
thus  referred  to: 

'*The  tendency  of  recent  adjudications  is  to 
conform  to  tbe  spirit  which  induced  such  modi- 
fied legislation,  and  it  is  now  clearly  marked 
in  the  direction  of  relaxing  the  rigor  of  the  doc- 
trine that  all  contracts  in  general  restraint  of 
trade  are  void,  irrespective  of  special  circum- 
stances. Indeed,  it  has  of  late  been  denied 
tbat  a  bsrd  and  unjust  rule  of  tbat  kind  has 
ever  been  the  law  of  England. 

**  The  law  has  for  centuries  permitted  con- 
tracts in  restraint  of  trade  when  reasonable, 
and  in  Horner  v.  Crafts,  7  BIng.  785,  Tindal, 
Ch.  J.,  considered  a  true  test  to  be,  whether 
the  restraint  is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the  party  in  favor  of 
whom  it  is  given,  and  not  so  advantageous  as 
to  interfere  with  the  interest  of  tbe  public 
When  the  restraint  is  general,  but  at  the  same 
time  is  coextensive  only  with  the  interest  to  bo 
protected  and  with  tbe  benefit  meant  to  be 
conferred,  there  seems  to  be  no  good  reason 
why,  as  between  the  parties,  tbe  contract  is  not 
as  reasonable  as  when  the  interest  is  partial, 
and  there  is  a  corresponding  partial  restraint. 
There  is  no  public  reason  which  necessarily 
condemns  the  one  and  not  the  other. 

See  also  Diamond  Match  Co,  v.  Roeb^,  106 
N.  Y.  473,  60  Am.  Rep.  464;  Whittaker  v. 
FFowe,  8  Beav.  888:  Bousillon  v.  BousiUon,  L. 
R.  14  Ch.  Div.  816;  Seal  v.  Chase,  81  Mich. 
490;  r^slie  v.  Lorillard,  1  L.  R  A.  456, 110 
N.  T.  519;  National  Benefit  Co.  v.  Union  Hos- 
pital Co.  11  L.  R.  A.  487,  45  Minn.  272. 

*'  In  each  particular  case  the  surrounding 
circumstances  are  to  be  considered  in  deter- 
mining whether  the  covenant  will  operate  as  e 
restraint,  injurious  to  the  public." 

Ray,  Contractual  Limitations,  200;  Oibbs  ▼. 
Consoliduied  Gas  Co.  180  U.  8.  896,  82  L.  ed. 
979.    See  also  Beat  v.  Chase,  81  Mich.  490. 

The  articles  of  agreement  in  question  are 
not  in  restraint  of  trade,  in  the  sense  of  being 
contrary  to  public  policy. 
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Poblfe  policy  fo.  defined  as  'that  principle 
of  the  law  wbich  holds  that  oo  one  can  law- 
fully do  that  wbich  ha«  a  tendency  to  be  in- 
juiioua  to  the  public,  or  against  the  pubUc 
*ood." 

19  Am.  &  Eng.  Enc.  Law.  685;  EBgerton  ▼. 
Bruwnlow,  4  H.  L.  Cas.  1;  Btoann  v.  thoann, 
21  Fed.  Rep.  299;  Daviet  y.  Damet,  L.  R.  88 
€b.  Div.  864;  Ray,  Contractual  Limitations,  p. 
197,  §  44. 

Unlimited  competition  between  railroads  fo 
•ot  essential  for  the  protection  of  the  public. 

Morawetz,  Priy.  Corp.  %  1181;  Manchester 
dL.R  Oo.  v.  Conctyrd  FU  Co.  (N.  H.)  8  Inters. 
Com.  Rep.  819, 9  L.  R  A.  8')9.  See  also,  Ray, 
Contractual  Limitations.  280;  Central  SJiade 
Boiler  Cd.  t.  OtaJman,  148  Mass.  858;  Olauce$- 
Urr  Innglats  db  Qlve  Co,  v.  Buuia  Cement  Co, 
19 L.  R  A.  568,  154 Mass.  92;  KeUoggY,  Lar- 
km,  8  Pinney,  150. 

A  definition  of  the  word  "monopoly"  is  ^yen 
by  the  Supreme  Court  of  the  United  States 
in  Chaiie»  Biter  Bridge  y.  Warren  Bridge 
Proprt,  86  U.  8.  11  Pet  607,  9  L.  ed.  847. 

It  is  an  ezolusiye  right  granted  to  a  few,  of 
•omethiog  which  was  k)efore  of  common  right. 

4  Bl.  Com.  159;  Bac.  Abr.  Prerogative,  F.  4. 

Jteira.  R.  M.  Speneer,  C.  A.  Mosmam 
9.  D.  StroBiT  fu^d  W.  F.  Guthrie  also  for 
appelleea. 

Saabom,  O.  J.,  deliyered  the  opinion  of 
the  court : 

Contracts  between  competing  corporations, 
commonly  termed  **  pooling  contracts, "  to  di- 
vide their  earnings  from  the  transportation 
of  freight  in  fixed  proportions,  have  long 
been  held  Toid  by  the  courts  as  against  pub- 
lic policy.  Such  contracts  do  not  simply 
restrict  competition,  they  tend  to  destroy  it ; 
and,  if  they  do  not  effect  that  result,  it  is 
only  because  they  do  not  completely  ac- 
complish their  main  purpose.  TV  hen  acting 
independently,  the  spur  of  sel  f -interest  driyes 
each  corporation  to  furnish  the  people  with 
the  best  accommodations  and  the  safest  and 
most  rapid  transportation  at  the  lowest  profit- 
able rates,  in  order  that  it  may  attract  larger 
patronage  and  gather  increased  gain.  But 
under  the  operation  of  a  pool  this  incentiye 
to  exertion  is  withdrawn.  Each  carrier  finds 
It  to  its  interest  to  enhance  the  price  of  car- 
riage, and  finds  that  its  profits  are  not  sensi- 
bly diminished  by  furnishing  poor  facilities 
for  transportation  and  inexpensive  and  mean 
accommodations.  In  1887  Congress  recog- 
nized and  adopted  this  rule  of  public  policy, 
and  by  section  6  of  ''An  Act  to  Regulate 
Commerce,  **  commonly  called  the  ** Interstate 
Commerce  Act"  (24  SUt.  at  L.  879,  chap.  104 ; 
Kev.  Stat.  Supp.  529)  prohibited  such  con- 
tracts between  conmion  carriers  engaged  in 
interstate  or  international  commerce.  That 
Act,  however,  prohibited  contracts  for  the 
pooline  of  freights  of  different  and  compet- 
ing railroads  only ;  it  prohibited  contracts 
that  thus  destroyed  competition ;  it  did  not 
prohibit  all  contracts  that  in  any  way  re- 
stricted or  regulated  competition.  By  the 
Act  of  July  2,  1890,  entitled  ''An  Act  to 
Protect  Trade  and  Commerce  Against  Unlaw- 
ful Restraints  and  Monopolies,*'  commonly 
billed  the  "  Ami-Trust  Act"  (26  Stat,  at  L. 


209,  chap.  647;  Rev.  Stat.  Supp.  762)  Con- 
gress provided  that : 

"  "Section  1.  Every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with  foreiirn  na- 
tions, is  hereby  declared  to  be  illegal.  Every 
person  who  shall  make  any  such  contract  or 
engage  in  any  such  combination  or  conspir- 
acy, diall  be  deemed  guilty  of  a  misde- 
meanor. 

"Sec.  2.  Every  person  who  shall  monopo- 
lize, or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons, 
to  monopolize,  any  part  of  the  trade  or  com- 
merce among  the  several  states,  or  with  for- 
eign nations,  shall  be  deemed  guilty  of  a 
misdemeanor." 

"  Sec.  4.  The  seyeral  circuit  courts  of  the 
United  States  are  hereby  invested  with  juris- 
diction to  prevent  and  restrain  violations  of 
this  Act." 

The  government  bases  this  suit  on  these 
provisions  of  the  latter  Act.  It  claims  that 
the  contract  in  question,  and  the  association 
formed  under  it,  are  illegal  on  three  grounds : 
First,  because  the  contract  prevents  free  and 
unrestricted  competition  between  competing 
lines  of  railroad ;  second,  because  it  tends  U> 
create  a  monopoly ;  and  third,  because  the 
railroad  corporations  have  Uurough  this  ron- 
tract  abandoned  the  discharge  of  some  of  their 
duties  to  the  public. 

The  first  ground  stated  is  chiefly  relied  on, 
and  it  presents  questions  of  deep  interest,  the 
decision  of  which  must  have  a  far-reaching 
and  important  influence  on  the  transportation 
system  of  the  nation.  The  government  does 
not  claim  that  the  contract  and  association 
assailed  effected  a  pooling  of  freights,  or  tliat 
they  tend  to  retanl  improvement  in  the  fa- 
cilities afforded  for  safe,  quick,  and  conven- 
ient transportation,  or  that  they  are  obnox- 
ious to  any  of  the  provisions  of  the  Interstate 
Commerce  Act ;  but  it  insists  that  the  Anti- 
Trust  Act  prohibits  all  contracts  and  com- 
binations between  competing  railroad  cor- 
porations which  in  any  manner  restrict  free 
competition.  The  argument  is,  the  Anti- 
Trust  Act  prohibits  any  contract  between 
competing  railroad  companies  that'  restricts 
competition.  This  contract  restricts  compe- 
tition ;  therefore  it  is  illegal.  Is,  then,  every 
contract  between  competing  railroad  compa- 
nies that  in  any  manner  imposes  a  restriction 
upon  competition  a  "contract  in  restraint  of 
trade"  and  illegal  within  the  meaning  of  the 
Anti-Trust  Act?  Is  the  existence  of  restric- 
tion upon  competition  the  standard  by  which 
the  legality  of  these  and  all  other  contracts 
must  be  measured  under  that  Act?  and  if 
not,  by  what  standard  shall  their  legality  be 
determined?  These  are  questions  that  the 
position  of  the  government  compels  us  to 
consider  before  we  can  determine  whether  or 
not  this  contract  is  yoid.  Their  detiTmi na- 
tion demands  a  careful  examination  and  con- 
struction of  that  part  of  the  Anti-Trual  Act 
which  declares  that  "every  contract,  com- 
bination in  the  form  of  trust  or  otlierwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  states,"  is  illegal.  No 
definition  of  these  terms  is  found  in  this  Act. 
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but  the  terms  are  not  new.  For  more  than 
200  vears  before  it  was  passed  the  courts  of 
England  and  America  had  from  time  to  time 
declared  that  certain  classes  of  contracts  in 
restraint  of  trade  were  against  public  policy, 
ftnd  therefore  illegal  and  void  under  the  com- 
mon law.  The  line  of  demarcation  between 
these  illegal  contracts  and  the  innumerable 
valid  agreements  that  are  daily  made  in  the 
business  world  had  been  drawn  by  long  lines 
of  decisions,  and  had  been  repeatedly  pointed 
out  by  the  Supreme  Court  of  the  United 
Stales.  QibbB  v.  Consolidated  Ga$  Co.  180  U. 
S.  896,  409,  82  L.  ed.  979.  984;  FowU  v. 
Park,  181  U.  8.  88,  38  L.  ed.  67.  Two  years 
before  its  passage  Congress  had  enacted  the 
Interstate  Commerce  Law.  They  had  there 
provided  a  code  of  rules  and  established  a 
commission  for  the  express  purpose  of  regu- 
lating that  part  of  interstate  and  international 
commerce  which  relates  to  transportation. 
Under  these  circumstances,  three  well  settled 
rules  of  construction  must  be  applied  to  as- 
certain the  meaning  and  scope  of  the  Act : 

(1)  It  must  be  read  in  the  light  of  all  gen- 
eral laws  upon  the  same  subject  in  force  at 
the  time  of  the  passage  of  the  Act. 

(2)  Where  words  have  acquired  a  well 
underptood  meaning  by  judicial  interpreta- 
tion, it  is  to  be  presumed  that  they  are  used 
in  that  sense  in  a  subsequent  statute,  unless 
the  contrary  clearly  appears. 

(3)  Where  Congress  creates  an  offense,  and 
uses  common  law  terms,  the  courts  may 
properly  look  to  that  body  of  jurisprudence 
for  the  true  meaning  of  the  terms  used,  and, 
if  it  is  a  common  law  offense,  for  the  defini- 
tion of  the  offense  If  it  is  not  clearly  defined 
in  the  Act  adopting  or  creating  it.  UniM 
States  V.  Armstrong^  2  Curt.  440;  United 
States  V.  Coppersmith,  4  Fed.  Rep.  198;  Be 
Greene,  62  Fed.  Rep.  104,  111;  McCool  v. 
Smith,  66  U.  S.  1  Black,  459,  469,  17  L.  ed. 
218,  221 ;  McDonald  v.  Hovey,  110  U.  S.  619, 
628,  28  L.  ed.  269,  271. 

Thus  we  are  brought  to  a  consideration  of 
the  statutes  in  force  and  the  decisions  that 
had  been  rendered  when  this  Act  was  passed 
to  determine  what  contracts  in  restraint  of 
trade  were  then  illegal,  for  it  is  clear  both 
from  the  rules  to  which  we  have  referred  and 
from  the  tUle  of  the  Act,  viz:  "An  Act  to 
Protect  Trade  and  Commerce  Against  Un- 
lawful Restraints  and  Monopolies,''  that  it 
was  such  contracts,  and  such  contracts  only, 
that  Congress  intended  to  declare  unlawful 
and  criminal  in  interstate  commerce. 

Under  the  common  law,  the  ground  on 
which  contracts  in  restraint  of  trade  were 
declared  unlawful  was  that  they  were  against 
public  policy.  But  when  it  becomes  neces- 
sary to  consider  grounds  of  public  policv  in 
the  determination  of  a  case,  it  is  well  to  bear 
in  mind  the  oft  quoted  remarks  of  JiiHice 
Burrough  in  Richa/rdton  v.  Hellish,  2  Bing. 
252,  that  public  policy  **is  a  very  unruly 
horse,  and  when  you  once  get  astride  of  it 
you  never  know  where  it  will  carry  you.  It 
may  lead  you  from  the  sound  law."  Public 
policy  changes  with  the  changing  conditions 
of  the  times.  It  is  hardly  to  be  expected 
that  a  people  who  are  transported  by  steam 
with  a  rapidity  hardly  conceived  of  a  century 
ML.R.A. 


ago,  who  are  in  constant  and  Instant  com* 
munication  with  each  other  by  electricity, 
and  who  carry  on  the  most  important  com* 
mercial  transactions  by  the  use  of  the  tele- 
graph while  separated  by  thousands  of  miles, 
will  entertain  precisely  the  same  views  of 
what  is  conducive  to  uie  public  welfare  in 
commercial  and  business  transactions  as  the 
people  of  the  last  century,  who  lived  when 
commerce  crept  slowly  along  the  coasts,  shut 
out  of  the  interior  bv  the  absence  of  roads, 
and  hampered  by  an  almost  impassable  ocean. 
In  1416  a  writ  of  debt  was  brought  on  an  ob- 
ligation by  one  John  Dier,  in  which  the  de- 
fendant alleged  the  obligation  in  a  certain 
indenture  which  he  put  forth,  and  on  con- 
dition that  if  the  defendant  did  not  use  bis 
art  of  a  dyer's  craft,  within  the  city  where 
the  plaintiff,  etc.,  for  half  a  year,  the  obli- 
gation to  lose  its  force,  and  said  that  he  did 
not  use  his  art  within  the  time  limited. 
Hull,  t/.,  said:  "In  my  opinion,  you  mi^ht 
have  demurred  upon  him  that  the  obligation 
is  void,  inasmuch  as  the  condition  is  against 
the  common  law;  and,  per  Dieu,  if  the 
plaintiff  were  here,  he  should  go  to  prison, 
till  he  paid  a  fine  to  the  king.^  T.  B.,  2 
Hen.  v.  fol.  5,  pi.  26.  In  1841,  Lord  Lang- 
dale,  master  of  Uie  rolls,  held  that  a  contract 
made  by  a  lawyer  not  to  practice  his  profes- 
sion in  Great  Britain  for  20  years  was  not 
against  public  policy,  and  that  it  was  valid. 
Whitaker  v.  Home,  8  Beav.  883.  In  1848, 
the  court  of  exchequer  held  that  an  agree- 
ment not  to  practice  as  a  surgeon  dentist  in 
London  or  in  any  other  town  where  the 
plaintiffs  mieht  have  been  practicing  was. 
reasonable  and  lawful  so  far  as  it  related  to 
London,  but  against  public  policy  and  void 
as  to  the  other  towns.  Mallan  v.  May,  11 
Mees.  &  W.  652,  667.  In  1869,  Vice  Chan- 
cellor  James  sustained  a  contract  by  vendora 
not  to  carry  on  or  allow  others  to  carry  on 
in  any  part  of  Europe  the  manufacture  or 
sale  of  certain  kinds  of  leather  so  as  in  any 
way  to  interfere  with  the  exclusive  enjoy- 
ment by  tiie  purchasing  company  of  the 
manufacture  and  sale  thereof,  and  issued  an 
Injunction  to  enforce  it.  Leather  Cloth  Co. 
y.  Lorsont,  L.  R.  9  Eq.  845.  In  1889  the 
supreme  court  of  New  \  ork  sustained  a  con- 
tract not  to  manufacture  or  sell  thermometers 
or  storm  glasses  throughout  the  United  States 
for  ten  years.  WaterUmn  Thermometer  Of, 
V.  Pool,  51  Hun,  157,  163.  And  in  1891  the 
supreme  court  held  that  a  contract  of  a  rail* 
road  corporation  giving  the  Pullman  South* 
ern  Car  Company  the  exclusive  right  to  fur- 
nish all  drawing  room  and  sleeping  cars 
required  by  that  road  during  a  period  of  fif- 
teen years  was  not  an  illegal  restraint  of 
trade,  and  sustained  it.  Chicago,  St.  L.  <§ 
N.  0,  R,  Co,  v.  PuUman  Southern  Car  Co. 
139  U.  S.  79,  85  L.  ed.  97.  It  is  with  the 
public  policy  of  to-day,  as  illustrated  by 
public  statutes  and  judicial  decisions,  that 
we  have  now  to  deal.  In  considering  that 
subject,  we  are  not  to  be  governed  by  our 
own  views  of  the  interests  of  the  people,  or 
by  general  considerations  tending  to  show 
what  policy  would  probably  be  wise  or 
unwise.  Such  a  standard  of  determinatioik 
might  be  unconsciously  varied  by  the  per- 
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■onal  Yiews  of  the  jadees  who  constitute  the 
court.  The  public  policy  of  the  nation  must 
be  determined  by  its  Constitution,  laws,  and 
judicial  decisions.  So  far  as  they  disclose 
ft,  it  is  our  {irovince  to  learn  and  enforce  it, 
beyond  that  it  is  unnecessary  and  unwise  to 
pursue  our  inquiries.  VidalY.  Philadelphia, 
43  U.  S.  2  How.  127.  197,  11  L.  ed.  205,  283 ; 
Swann  ▼.  Swann,  21  Fed.  Rep.  299. 

Tumine  first,  then,  to  the  decisions,  we 
find  that  It  has  long  been  settled  that  con- 
tracts or  combinations  of  the  producers  or 
dealers  in  staple  commodities  of  prime  ne- 
cessity to  the  people,  to  restrict  or  monopo- 
li7ie  their  supply  or  enhance  their  price, 
pooling  contracts,  or  combinations  between 
such  producers  or  dealers  to  divide  their 
profits  in  certain  fixed  proportions,  and  pool- 
ing contracts  or  combinations  between  com- 
peting common  carriers,  are  illegal  restraints 
of  tnule,  and  void ;  while  contracts  or  com- 
binations between  employers  or  workmen  to 
fix  and  abide  by  certain  prices  for  labor  or 
services  ma^  be  valid  in  their  inception, 
but  become  illegal  restraints  of  trade  when- 
ever the  associations  formed  under  them  in- 
terfere with  the  freedom  of  those  who  are  not 
members  to  refuse  to  abide  by  their  prices, 
or  to  employ  or  be  employed  at  other  rates, 
or  whenever  such  associations  undertake  to 
prevent  nonmembers  from  using  their  prop- 
erty or  tlieir  lalK>r  as  they  see  fit.  The  main 
purpose  of  contracts  of  these  classes  that  are 
thus  held  illegal  is  to  suppress,  not  simply 
to  regulate,  competition;  and,  if  suppression 
is  noi  effected,  it  is  because  the  contracts  fail 
to  accomplish  their  purpose.  It  is  evident 
that  there  is  a  wide  difference  between  such 
contracts  and  those  the  purpose  of  which  is 
to  so  regulate  competition  that  it  may  be 
fair,  open,  and  healthy,  and  whose  restric- 
tion upon  it  is  slight,  and  only  that  which 
is  necessary  to  accomplish  this  purpose.  It 
does  not  necessarily  follow  that  contracts  of 
the  latter  class  constitute  illegal  restraints 
of  trade  because  those  of  the  former  classes 
do. 

To  maintain  his  proposition  that  any  con- 
tract between  common  carriers  that  restricts 
competition  in  any  degree  is  an  illegal  re- 
straint of  trade,  the  counsel  for  the  govern- 
ment has  cited  numerous  cases  where  such 
expressions  as  the  following  are  found  in  the 
opinions  of  the  courts:  ''The  people  have 
a  riglit  to  the  necessaries  and  conveniences 
of  life  at  a  price  determined  by  the  relation 
of  supply  and  demand,  and  the  law  forbids 
an^  agreement  or  combination  whereby  that 
price  is  removed  beyond  the  salutary  in- 
flnence  of  legitimate  competition."  DsWitt 
Wire  Cloth  Co,  v.  iV«o  Jersey  Wire  Cloth  Co. 
14  N.  Y.  Supp.  277.  *'It  is  against  the  gen- 
eral  policy  of  the  law  to  destroy  or  interfere 
with  free  competition,  or  to  permit  such  in- 
terference or  destruction."  iUewari  t.  Brie 
d  W.  Transp,  Co,  17  Minn.  872.  '•Combi- 
nations and  conspiracies  to  enhance  the  price 
of  any  article  of  trade  and  commerce  are  in- 
larioiis  to  the  public. "  People  v.  Fisher,  14 
Wend.  9,  28  Am.  Dec.  601.  **  Whatever  de- 
itroys,  or  even  restricts,  competition  In  trade, 
is  injurious,  if  not  fatal,  to  it."  Hooker  v. 
Vandetraier,  4  Denio,  849,  868,  47  Am.  Dec 
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268.  A  careful  and  patient  examination  of 
the  cases  cited,  however,  discloses  the  fact 
that  the  contracts  considered  in  those  cases, 
which  are  not  of  doubtful  authority,  were 
of  one  of  the  classes  to  which  we  have  re- 
ferred, or  rest  upon  some  other  ground  than 
the  existence  of  restriction  upon  competition. 
They  were  cases  involving  contracts  of  com- 
peting producers  or  dealers  to  limit  the  sup- 
ply and  enhance  the  price  of,  or  to  monopo- 
lize, staple  commodities,  like  Morris  Hun 
Coal  Co,  Y,  Barclay  Coal  Co,  68  Pa.  178,  8 
Am.  Rep.  159 ;  India  Bagging  Amso,  t.  Koek^ 
14  La.  Ann.  168;  Uniled  States  y.  JeUioo 
Mountain  Coal  S  C.  Co,  12  L.  R.  A.  768,  46 
Fed.  Rep.  482 ;  Santa  Clara  Valley  MiU  db 
L,  Co,  Y,  Hayes,  76  Cal.  887;  DeWitt  Wire 
Cloth  Co,  V.  New  Jersey  Wire  Cloth  Co,  14 
N.  T.  8upp.  277;  Central  Ohio  Salt  Co. 
V.  Guthrie,  86  Ohio  8t.  666 ;  and  People  y. 
North  Biver  Sugar  Btf,  Co,  64  Hun,  864 ;  or 
cases  involving  pooling  contracts,  like  Orajt 
V.  MeOonoughy,  79  111.  846,  22  Am.  Rep.  171 ; 
Booker  y.  Vandetoater,  4  Denio,  849,  47  Am. 
Dec.  268 ;  Stanton  y.  AUen,  0  Denio,  484,  49 
Am.  Dec.  282 ;  Anderson  y.  Jett,  6  L.  R.  A. 
390,  89  Ky.  876;  Oibbs  t.  Consolidated  Gas 
Co.  180  U.  8.  896.  82  L.  ed.  979;  MorriU  y. 
Boston  d  If.  B,  Co,  66  N.  H.  681 ;  Denver  db 
N,  0.  B,  Co,  Y.  Atchison,  T.  db  S.  F.  B.  Co. 
16  Fed.  Rep.  660;  and  Woodruff  y.  Berry, 
40  Ark.  262 ;  or  cases  involving  combinations 
of  workmen  which  compelled  nonmembers  to 
abide  by  the  prices  for  labor  which  they  had 
fixed  or  to  abandon  their  employment*  like 
PeopU  V.  Fisher,  14  Wend.  9,  28  Am.  Dec. 
601,  and  United  States  v.  Workingmen*s  Arnold 
gamated  Oouneil,  64  Fed.  Rep.  994,  1000 ;  or 
cases  where  the  contracts  were  ultra  vires  the^ 
corporations,  and  their  purpose  and  effect 
was  to  monopolize  trade,  like  Central  B.  Co. 
V.  CoUins,  40  Ga.  682 ;  Haslehurst  v.  Savan- 
nah,  G,  db  N,  A,  B,  Co,  48  Ga.  18;  and 
Western  V.  TeUg.  Co.  y,  American  U.  TeUg, 
Co,  65  Ga.  160,  38  Am.  Rep.  781 ;  or  cases  of 

Suestionable  authority,  like  Com.  y,  Carlisle^ 
iright.  (Pa.)  86,  89.  See,  contra.  Snow  v. 
Wheels,  113  Mass.  179,  186 ;  Bowen  v.  Mathe^ 
son,  14  Allen,  499;  Skrainka  v.  Scharring' 
hausen,  8  Mo.  App.  622 ;  and  Oarew  v.  BuA^ 
erford,  106  Mass.  1,  14,  8  Am.  Rep.  287.  It 
was  natural  that  in  the  discussion  of  contracts 
of  these  clssses  the  courU  should  condemn  in 
unmeasured  terms  the  suppression  of  com- 
petition, but  in  none  of  these  cases  were  they 
required  to  hold,  and  in  none  of  them  did 
they  hold,  as  we  understand  the  opinions 
when  read  in  relation  to  the  facts  of  the  cases 
respectively,  that  every  restriction  of  com- 
petition by  contracts  of  competing  dealers  or 
carriers  was  illegal.  These  decisions  rest 
upon  broader  ground,— on  the  ground  that 
the  main  purpose  of  the  obnoxious  contracts 
was  to  suppress  competition,  and  that  they 
thus  tended  to  effect  an  unreasonable  and 
unlawful  restraint  of  trade ;  they  rest  on  the 
well  settled  rules,  and  come  within  the  well 
defined  classes,  to  which  we  have  above  re- 
ferred. 

A  more  extended  view  of  the  authorities 
strengthens  this  conclusion,  and  makes  plain 
the  line  of  demarcation  which  separates  legal 
contracts  that  incidentally  restrict  oompeti* 
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tlon  from  fllefral  contracts  in  restraint  or 
trade.  The  decision  in  the  leading  case  upon 
this  subject  {MitcheU  ▼.  lief/nolds,  1  P.  Wins. 
181,  1  Smith,  Lead.  Cas.  [7th  Am.  ed.]pt.  2. 
p.  708)  the  case  which  mlef  JuMee  Fuller 
eays  is  like  foumiation  of  the  rule  in  reU lion 
to  the  invalidity  of  contracts  in  restraint  of 
trade  {Oihlm  v.  ConmlidaUd  0ns  Co.  180  U. 
8.  409,  83  L.  ed.  984)  held  that  a  contract 
that  clearly  restricted  competition  was  not  an 
Illegal  res'tr»iiut  of  trade.  The  actiim  was 
upon  a  bond  the  condition  of  which  was  that 
the  obligor,  who  was  the  assignor  of  a  lease 
of  a  bakehouse  and  messuage  in  the  parish  of 
St.  Andrews  Holborn,  would  not  exercise  his 
trade  of  a  baker  within  that  parish  for  three 
years.  The  contract  was  held  valid,  and  the 
action  sustained.  This  decision  was  rendered 
in  1711.  Chief  Justice  Parker,  in  delivering 
It,  declared  that  contracts  in  partial  restraint 
of  traile  were  valid  if  made  upon  sufficient 
consideration,  but  that  contracts  in  general 
restraint  of  trade  were  illegal,  because  the^ 
deprived  the  party  restrained  of  his  liveli- 
bt)od  and  the  ftubsistence  of  his  family,  and 
the  public  of  a  useful  memlier.  The  point 
actually  decided,  that  contracts  in  partial 
restraint  of  trade  may  be  sustained,  has  been 
tmiforinly  approved,  but  in  the  development 
of  the  law  applicable  to  this  subject  there  has 
been  added  to  it  the  further  condition  that 
the  restriction  imposed  must  be  reasonable 
In  view  of  all  the  facts  and  circumstances  of 
each  particular  case.  The  remark  of  Chief 
Justice  Parker  that  contracts  in  general  re- 
straint of  trade  are  illegal — a  remark  that 
^as  not  necessary  to  the  determination  of  the 
question  before  him— has  been,  to  say  the 
,  least,  fi-reatly  modified  by  subsequent  decis- 
ions. There  is  a  plain  tendency  in  the  later 
authorities  to  repudiate  the  proposition  that 
there  is  any  hard  and  fast  rule  that  contracts 
in  generarrestraint  of  trade  are  illegal,  and 
to  apply  the  test  of  reasonableness  to  all  con- 
tracts, whether  the  restraint  be  general  or 
partial.  In  TaUis  ▼.  TaUU,  1  Kl.  &  Bl.  891, 
the  court  of  queen's  bench  held,  in  1853.  that 
a  covenant  restricting  competition,  which 
boimd  the  covenantor  not  to  exercise  his  trade 
of  a  canvassing  publisher  in  London  or  with- 
in 150  miles  of  the  general  postoftice,  or  in 
Dublin  or  Edinburgh,  or  within  50  miles  of 
either,  or  in  any  other  town  where  the  cov- 
enantee or  his  successors  had  an  establishment 
or  might  have  had  one  within  six  months 
preceding,  was  not  an  illegal  restraint  of 
trade,  and  enforced  it.  In  Mogul  SS.  Co.  v. 
McGregor,  21  Q.  B.  Dlv.  544,  certain  ship 
owners  engaged  in  the  carryinjr  trade  between 
London  and  China  hud  formed  an  association 
for  the  purpose  of  keeping  up  the  rate  of 
freights  in  the  tea  trade,  and  securing  that 
trade  to  themselves.  They  accomplish^  this 
purpose  by  allowing  a  rebate  of  5  per  cent  on 
all  freights  paid  by  shippers  who  shipped  in 
their  vessels  only,  and  thus  partially  or  en- 
tirely excluded  the  plaintiffs,  who  were  com- 
peting shipowners,  from  the  tea  carrying 
trade.  The  latter  brought  suit  for  an  injunc- 
tion and  damages,  but,  notwithstanding  the 
obvious  restriction  upon  free  competition. 
Lord  Coleridee  held  that  the  association  whs 
not  an  unlawful  combination  in  restraint  of 
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trade,  and  gave  Judgment  for  the  defendants. 
This  decision  was  rendered  in  1888.  It  was 
sustained  on  ap|)eal  (28  Q.  B.  Diy.  598).  and 
Dually  affirmed  by  the  liouse  of  lords.  [18921 
App.  Cas.  25.  In  Perkins  v.  Lyman,  9 
Mass.  623,  the  supreme  judicial  court  of 
Massachusetts  held,  in  1813,  that  a  contract 
by  a  merchant  not  to  be  interested  in  any 
voyai^e  to  the  northwest  coast  of  America  was 
not  invalid  as  in  restraint  of  trade.  In  Dia- 
mond Match  Co.  V.  lioeber,  106  N.  Y.  478,  «0 
Am.  Rep.  464,  a  contract  of  a  match  mana- 
facturer  never  to  manufacture  or  sell  any 
friction  matches  in  the  District  of  Columbia, 
or  in  any  part  of  the  United  States  except 
Idaho  and  Montana,  was  sustained  and  en- 
forced. In  OreQon  Steam  Nav,  Co.  ▼.  Winsor, 
87  U.  6.  20  Wall.  64,  22  L.  ed.  816,  decided 
in  1878,  a  contract  between  two  steam  navi- 
gation companies  engaged  in  the  business  of 
transportation  on  the  rivers,  bays,  and  fvaters 
of  California,  and  on  the  Columbia  river  and 
its  tributaries,  respectively,  was  declared  bj 
the  Supreme  Court  not  to  be  in  restraint  of 
trade,  although  it  prohibited  the  use  of  a 
certain  steamer  in  the  waters  of  California 
for  ten  years.  And  in  1890  the  supreme  court 
of  New  Hampshire  in  an  exhaustive  and  per- 
suasive opinion  held  that  contracts  by  which 
a  railroad  corporation  leased  its  road  and 
rolling  stock  to  a  competitor  for  many  years 
were  not  necessarily  against  public  policy  or 
void  at  common  law,  when  the  purpose  of 
the  cor  tracts  and  combinations  did  not  appear 
to  be  to  raise  the  rate  of  transportation  above 
the  standard  of  fair  compensation,  or  to  vio- 
late any  duty  owing  to  the  public  by  non- 
competing  companies.  Manchester  A  L.  IL 
Co.  V.  Concord  H.  Co.  (N.  H.)  8  Inters.  Cooa. 
Rep.  819,  9  L.  R.  A.  689.  If  further  author- 
ity is  wanted  for  the  proposition  that  it  is 
not  the  existence  of  Uie  restriction  of  com- 
petition, but  the  reasonableness  of  that  re- 
striction, that  is  the  test  of  the  validity  of 
contracts  that  are  claimed  to  be  in  restraint 
of  trade,  it  will  be  found  in  Fbu^  t.  Park, 
181  U.  8.  88,  97,  88  L.  ed.  67,  74;  Qibbs  v. 
Consolidated  Oas  Go.  \nO  U.  S.  896,  82  L.  ed. 
979:  lie  Greens,  52  Fed.  Rep.  104,  118;  Jlor- 
ver  V.  Graves,  7  Bing.  735,  748;  Hnbbard  v. 
Miller,  27  Mich.  15,  19,  16  Am.  Rep.  158 ; 
RoiinWm  v.  liovsilhn,  L.  R.  14  Ch.  Div.  851, 
868;  Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9 
Eq.  845,  854 ;  Wickens  ▼.  Etan^,  8  Tounge 
<&  J.  818;  Ontario  Salt  Co.  ▼.  Merchants  Salt 
Co.  18  Grant,  Ch.  540 ;  Mallan  ▼.  May,  11 
Mees.  &  W.  652.  657 ;  Whittaker  v.  Howe,  8 
Beav.  883 ;  KeW>gg  v.  Larkin,  8  Pinney,  128, 
150;  Deal  v.  Chase,  81  Mich.  490;  Skrainka 
V.  Schaiiinghausen,  8  Mo.  App.  522,  525 ; 
Wiggins  Ferity  Co.  ▼.  CJiicago  db  A.  R.  Co,  73 
Mo.  889;  Gloucester  Isinglass  di  G.  Co.  y. 
Rvtssia  Cement  Co.  154  Mass.  92,  94;  Waier- 
tmon  Thermometer  Co.  v.  Pool,  51  Him,  157, 
168;  Master  Stevedore*s  Asso.  v.  Walsh,  2 
Daly,  1;  ffodge  y.  Sloan,  107  N.  Y.  244; 
Brown  v.  RonnsaveU,  78  111.  589;  Jor^es  ▼• 
Fell,  5  Fla.  510,  615. 

From  a  review  of  these  and  other  authori- 
ties, it  clearly  appears  that  when  the  Anti- 
Trust  Act  was  passed  the  rule  had  become 
flrmly  established  in  the  Jurisprudence  of 
England  and  the  United  States  that  the  ▼«• 
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liditj  of  oontracto  mtrictlng  competition 
was  to  be  delenuined  by  the  rcaaonablenesB 
of  tlie  restriction.  If  Uie  main  purpose  or 
natural  and  inevitable  effect  of  a  contract  was 
to  suppress  competition  or  create  a  monop- 
oly, it  was  illegal.  If  a  contract  imposed  a 
restriction  that  was  unreasonably  injurious 
tu  the  public  interest,  or  a  restriction  that 
was  greater  than  the  interest  of  the  party  in 
whose  favor  it  was  imposed  demandea,  it  was 
illegal.  But  contracts  made  for  a  lawful 
purpose,  which  were  not  unreasonably  in- 
lurious  to  the  public  welfare,  and  which 
Imposed  no  heavier  restraint  upon  trade  than 
the  interest  of  the  favored  party  required,  had 
been  uniformly  suatainea,  notwithstanding 
their  tendency  to  some  extent  to  check  com- 
petition. The  public  welfare  was  first  con- 
sidered, and  the  reasonableness  of  the  restric- 
tion determined  under  these  rules  in  the  light 
9i  all  the  facta  and  circumstances  of  each 
particular  case. 

Bat  it  is  said  that  railroad  corporations  are 
quasi  public  corporations,  and  any  restriction 
upon  their  competition  is  against  the  public 
policy  of  the  nation.  It  is  not  to  be  denied 
that  tliere  are  some  expressions  to  be  found 
in  adjudged  cases,  notably  in  Oibbi  ▼.  Con- 
mlidated  Gas  Co.  180  U.  6.  896,  409,  83  L.  ed. 
979,  984:  Went  Virgina  Tranm.  Co.  v.  Ohio 
Biter  Pipe  Line  Co.  28  W.  Va.  600,  625; 
OhieoQO  Gadight  d  0.  Co.  t.  PeopUi  Gatiight 
4b  a  Co.  121  111.  580,  and  Wut&m  V.  TeUg. 
Co.  ▼.  American  U.  Tdeg.  Co.  65  Ga.  160,  88 
Am.  Rep.  781,— to  the  effect  that  where  a 
business  is  of  such  character  that  it  cannot 
be  restrained  to  any  extent  whatever  without 
prejudice  to  the  public  interests,  the  courts 
decline  to  enforce  or  sustain  contracts  Im- 
posing such  restraint,  however  partial.  But 
the  language  employed  by  the  courts  in  these 
\  should  be  read  In  the  light  of  the  cir- 


cumstances under  which  it  was  uttered,  and 
with  due  reference  to  the  point  actually  ad- 
judicated. Thus  in  the  earliest  of  these  cases 
{Western  U.  Teleg.  Co.  v.  American  U.  Teleg. 
Cb.)  it  was  held  that  a  contract  between  a 
railroad  company  and  a  telegraph  company 
by  which  the  former  granted  to  the  latter 
the  exclusive  ri^ht  to  construct  a  telegraph 
line  alonsr  its  right  of  wav,  necessarily  ex- 
cluded all  other  telegraph  lines  from  the  use 
of  a  right  of  way  that  by  condemnation  had 
been  devoted  to  public  uses,  and  was  void, 
because  it  was  in  restraint  of  trade,  and 
tended  to  create  a  monopoly.  In  West  Vir- 
finia  Tranttp,  Co.  t.  Ohio  Riter  Pipe  Line 
Co.  it  was  held  that  an  owner  of  2000  acres 
of  oil  land  could  not  grant  to  one  pipe  line 
company  an  exclusive  right  to  lay  a  pipe  line 
across  said  lands,  because  the  legislature,  by 
authorizing  pipe  line  companies  to  condemn 
lands  for  the  construction  of  such  lines,  had 
tbereb^f  declared  that  the  public  had  an  in- 
terest in  their  construction,  and  that  a  con- 
tract which  precluded  such  companies  from 
laying  a  line  across  an  extensive  tract  of  land 
was  necessarily  opposed  to  public  policy. 
In  Chicago  Gaelighi  d  C.  Co.  v.  PeopUe  Gas- 
Ugkt  <ft  a  Co.  the  court  held  that  a  gas 
company,  which  had  accepted  a  charter  au- 
tbonzing  it  to  lay  pipes  and  to  supply  gas 
throughout  the  entire  limits  of  the  city, 
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could  not  disable  itself  from  the  performance 
of  the  public  duty  it  had  undertaken  by  en- 
tering into  a  contract  with  another  company 
not  to  lav  pipes  and  supply  jras  in  a  large 
section  of  said  city.  And  in  Gibb»  v.  Coneol* 
idated  Gas  Co.  9^  like  contract  by  one  gaa 
company  with  another  to  abandon  the  dis- 
charge of  public  duties  which  had  been  de- 
volved upon  it  by  its  charter  was  held,  on 
that  account,  to  be  against  public  policy,  and 
void,  and  to  be  void  on  the  further  ground 
that  the  contract  was  in  open  violation  of  a 
statute  which  prevented  the  com  pan  v  from 
** entering  into  a  .  .  .  contract  with  any 
other  eas  company  whatever." 

No  doubt  can  be  entertained  that  the  con* 
tract  involved  in  each  of  the  cases  last  re- 
ferred to  was  against  public  policy  for  its 
marked  tendency  to  create  a  monopoly,  and 
to  suppress  healthy  competition.  Two  of 
the  contracts  were  also  vicious  in  the  respect 
that  the  corporation  had  attempted  to  disable 
itself  from  exercising  powers  which  had  been 
conferred  upon  it  for  the  public  advantage. 
But  we  think,  in  view  of  the  state  of  facta 
on  which  the  decisions  were  predicated,  and 
the  points  actually  adjudicated,  it  would  be 
unwise  to  deduce  an  unbending  rule  that  any 
and  every  contract  between  two  railway  com* 
panics  which  enjoins  or  contemplates  concert 
of  action  in  the  matter  of  establishing  freight 
or  passenger  rates  between  competitive  points 
is  against  public  policy,  and  an  unlawful 
restraint  of  trade.  No  case,  we  believe,  has 
yet  gone  to  Uiat  extent,  or  has  declared  that 
the  business  of  transporting  freight  and  pas- 
sengers by  rail  is  of  such  character  that  no 
restraint  whatever  upon  competition  therein 
is  permissible.  On  the  contrary,  contracts  be- 
tween common  carriers  which  imposed  some 
restrictions  upon  competition  have  been  fre« 
quently  sustained  by  our  highest  courts,  and 
the  rule  has  been  often  applied  that  the  test 
of  their  validity  was  not  the  existence,  but 
the  reasonableness,  of  the  restriction  imposed. 
Oregon  Steam  Nav.  Co.  v.  Wineor,  87  U.  8. 
20  Wall.  64,  22  L.  ed.  816 ;  Chicago,  St.  L. 
df  N.  0.  B.  Co.  v.  PuUman  Southern  Car 
Co.  189  U.  8.  79,  86  L.  ed.  97 ;  Mogul  S8. 
Co.  V.  McGregor,  21  Q.  B.  Div.  544:  Man- 
Chester  d  L.  B.  Co.  v.  Concord  B.  Co.  (N. 
H.)  8  Inters.  Com.  Rep.  819,  9  L.  R.  A.  689; 
Wiggine  Ferry  Co.  v.  Chicago  d  A.  B.  Co. 
78  Mo.  889,  89  Am.  Rep.  519.  But  even  if 
such  an  extreme  view,  as  is  above  indicated, 
was  once  tenable,  we  fail  to  see  how  it  can 
well  be  maintained  since  the  passage  of  the 
Interstate  Commerce  Law,  and  the  action  that 
has  been  taken  thereunder  by  the  government 
Commission  which  was  created  to  enforce  its 
provisions.  The  Interstate  Commerce  Law 
imposes  several  important  restrictions  upon 
the  right  of  railway  companies  to  do  as  they 
please  in  the  matter  of  making  and  alteriug 
rates,  and  Congress  has  thereby  expressed  ita 
conviction  that  unrestrained  competition  be- 
tween carriers  is  not,  at  the  present  time, 
and  under  existing  conditions,  most  con- 
ducive to  the  public  welfare,  but  that  other 
things  are  quite  as  essential  to  the  pub  Ho 
good.  Mark  the  difference  in  public  policy 
towards  merchants  and  railroad  companies 
exhibited  by  the  common  law  and  by  the  In* 
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tentate  Commerce  Act  Merchants  maj  re- 
fuse to  sell  their  wares  at  all,  they  mav  re- 
fuse to  transact  any  business ;  but  railnNid 
companies  are  common  carriers;  they  must 
furnish  transportation  when  requested ;  they 
must  operate  their  roads  or  forfeit  their  fran- 
chises ;  merchants  may  charge  any  price  they 
see  fit  for  their  wares,  but  railroad  companies 
are  restricted  to  reasonable  and  just  charges 
for  transportation  (Interstate  Commerce  Act, 
g  1)  ;  merchants  may  sell  articles  of  like 
character  and  value  for  as  many  different 
prices  as  they  have  different  customers,  but 
railroad  companies  are  restricted  to  the  same 
charges  to  all  their  customers  for  like  serv- 
ices (Interstate  Commerce  Act,  g  2)  ;  mer- 
chants may  give  to  any  customers  or  any 
localities  any  preference  or  advanta^  they 
choose  over  other  customers  or  localities,  but 
railroad  companies  are  prohibited  from  giv- 
ing any  undue  preference  or  advantage  to 
any  party  or  place  (Interstate  Commerce  Act, 
g  8)  ;  merchants  may  sell  articles  of  infe- 
rior value  for  higher  prices  than  those  they 
charge  and  receive  for  those  of  greater  value, 
but  railroad  companies  are  prohibited  from 
charging  or  receiving  a  greater  compensation 
for  a  short  haul  than  for  a  long  haul  (Inter- 
state Commerce  Act,  g  4)  ;  merchants  may 
keep  their  prices  secret ;  railroad  companies 
must  publish  their  rates  for  transportation, 
and  are  prohibited  from  charging  or  receiv- 
ing a  greater  or  less  compensation  than  that 
specified  in  the  published  schedules  (Inter- 
state Commerce  Act,  g  6)  ;  merchants  may 
change  their  prices  instantly  and  without 
notice,  railroad  companies  are  prohibited 
from  increasing  their' rates  except  after  ten 
•days'  public  notice  or  from  decreasing  them 
except  after  three  days*  public  notice  (Inter- 
state Commerce  Act,  g  0)  ;  merchants  may 
transact  their  business  free  from  the  super- 
vision or  interference  of  the  government; 
but  railroad  companies  are  subject  to  the  su- 
pervision of  a  Commission,  established  by  the 
government,  authorized  to  take  the  necessary 
proceedings  for  the  enforcement  of  these  re- 
strictions (Interstate  Commerce  Act,  g  12). 
These  restrictions  relate  almost  exclusively 
to  rates  for  the  transportation  of  freight  and 
passengers.  They  are  numerous,  radical,  and 
effective.  They  became  operative  by  an  Act 
of  Congress  three  years  before  the  Anti- Trust 
Act  was  passed,  and  they  establish  beyond 
cavil  that  from  that  date  the  public  policy 
of  the  nation  was  that  competition  between 
railroad  companies  engaged  in  interstate  com- 
merce should  not  go  wholly  unrestricted. 

If  we  turn  now  to  the  published  reports  of 
the  Interstate  Commerce  Commission,  whose 
opinion  on  such  matters  is  certainly  entitled 
to  great  consideration,  we  find  the  view  even 
more  clearly  expressed  that  it  was  the  pur- 
pose of  Congress  to  place  important  restraints 
upon  competition,  that  uncontrolled  strug- 
gles for  patronage  by  railway  carriers  are 
frequently  detrimental  to  the  public  welfare, 
that  rate  wars  are  especially  injurious  to 
the  business  interests  of  the  country  and  con- 
trary to  the  spirit  of  existing  laws,  that  the 
Interstate  Commerce  Act  invites  conferences 
between  railway  managers,  and  that  concert 
of  action  in  certain  matters  by  railway  com- 
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panics  is  absolutely  essential  to  enable  it  t« 
accomplish  its  true  purpose. 

In  the  Fourth  Annual  Report  of  the  Com- 
mission, at  page  19,  we  And  the  following 
statement: 

**  It  is  thus  seen  at  every  turn  that  the  reg- 
ulation of  rates  on  a  consideration  of  the  pe- 
cuniary or  other  situation  of  any  single  road, 
and  without  a  survey  of  the  whole  field  ox 
operations  whereby  its  business  may  be  af- 
fected, and  under  a  supposition  that  what  is 
done  in  respect  to  that  road  may  be  limited 
in  its  consequences,  is  entirely  ant-agonistic 
to  all  principles  of  railroad  transportation. 
The  railroad  managers  have  i>erceived  this 
from  the  very  first,  and  it  is  because  they 
have  perceived  this  that  they  have  been  com- 
pelled to  organize  themselves  into  railroad 
associations,  for  the  purpose  of  agreeing  upon 
classifications  and  rates,  and  upon  a  great 
variety  of  other  matters  pertaining  to  the 
methods  of  conducting  interlocking  and  over- 
lapping business,  and  all  business  affected 
by  competitive  forces."  And  on  page  21  at 
the  same  report  the  following : 

^In  former  reports,  the  Commission  has  re» 
ferred  to  the  undoubted  fact  that  competition 
for  business  between  railroad  companies  is 
often  pushed  to  ruinous  extremes,  and  that 
the  most  serious  difficulties  in  the'  way  of 
securing  obedience  to  the  law  may  be  traced 
to  this  lact.  When  competition  degenerates 
to  rate  wars,  they  are  as  unsettling  to  the 
business  of  the  country  as  they  are  mischiev- 
ous to  the  carriers,  and  the  spirit  of  the  ex* 
isting  law  is  against  them." 

In  the  Second  Annual  Report,  on  page  85, 
when  speaking  of  the  unity  of  railroad  in- 
terests, the  Commission  uses  this  language : 

''But  the  voluntary  establishment  of  such 
extensive  responsibility  would  require  such 
mutual  arrangements  tietween  the  carriers  as 
would  establish  a  common  authority,  whi<^ 
should  be  vested  with  power  to  make  traffic 
arrangements,  to  fix  rates,  and  to  provide  for 
their  steady  maintenance,  to  compel  the  per- 
formance of  mutual  duties  amonff  the  mem- 
bers, and  to  enforce  promptly  and  efficiently- 
such  sanctions  to  their  mutual  understand- 
ings as  might  be  agreed  upon." 

And  in  the  same  report,  on  page  28,  we 
find  the  following: 

''A  short  road  may  sometimes  make  itself 
little  better  than  a  public  nuisance  by  sim- 
ply abstaining  from  all  accommodation  that 
could  not  by  law  be  forced  from  it.  It  would 
not  be  likely  to  do  this  unless  for  some  pur- 
pose of  extortion  from  other  roads,  but  the 
existence  of  a  power  to  annoy  and  embarrass 
is  a  fact  of  large  importance.  The  public 
has  an  interest  in  being  protected  against  the 
probable  exercise  of  any  sudi  power.  But 
its  interest  goes  further  than  this ;  it  goes  to 
the  establishment  of  such  relations  among 
the  managers  of  roads  as  will  lead  to  the  ex- 
tension of  their  traffic  arrangements  with 
mutual  responsibilities,  just  as  far  as  may 
be  possible,  so  that  the  public  may  have,  in 
the  services  performed,  all  the  benefits  and 
conveniences  that  might  be  expected  to  fol- 
low from  general  federation.  There  is  noth- 
ing in  the  existence  of  such  arrangements 
which  is  at  all  inconsistent  with  earnest  com* 
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Detition.  They  are  of  general  convenlenoe 
to  tlie  carriers  as  well  as  to  the  public,  and 
their  voluntary  extension  may  be  looked  for 
until,  in  the  strife  between  roads,  the  limits 
of  competition  are  passed,  and  warfare  Is 
entered  upon.  But,  in  order  to  form  them, 
great  mutual  concessions  are  often  indis- 
pensable, and  such  concessions  are  likely  to 
be  msde  when  relations  are  friendly,  but  are 
not  to  be  looked  for  when  hostile  relations 
have  been  inaugurated." 

In  the  FifBt  Annual  Report,  on  page  88,  the 
Commission  further  said : 

**To  make  railroads  of  the  greatest  possible 
service  to  the  country,  contract  relations 
would  be  essential,  because  there  would  need 
to  be  Joint  tariffs,  Joint  running  arrange- 
ments and  interchange  of  cars,  and  a  giving 
of  credit  to  a  large  extent,  some  of  whicE 
were  obviously  beyond  the  reach  of  compul- 
sory legislation,  and,  even  if  they  were  not, 
could  be  best  settled,  and  all  the  incidents 
and  qualifications  flxed,  by  the  volUntarv 
action  of  the  parties  in  control  of  the  roads 
respectively.  Agreement  upon  these  and 
kindred  matters  became,  therefore,  a  settled 
policy,  and  short  independent  lines  of  road 
seemed  to  lose  their  identity,  and  to  become 
parts  of  great  trunk  lines,  and  associations 
were  formed  which  embraced  all  the  man- 
agers of  roads  in  a  state  or  section  of  the 
country.  To  these  associations  were  remi  tted 
many  questions  of  common  interest,  includ- 
i  n  »  such  as  are  above  re ferred  to.  CI assi  fica- 
tion  was  also  confided  to  such  associations, 
it  beinir  evident  that  differences  in  classifica- 
tion were  serious  obstacles  to  a  harmonious 
and  satisfactory  interchange  of  traffic.  But 
what  perhaps,  more  than  anything  else,  influ- 
enced the  formation  of  such  associations,  and 
the  conferring  upon  them  of  large  authority, 
w>is  the  liability,  which  was  constantly  im- 
minent, that  destructive  wars  of  rates  would 
spring  up  between  competing  roads  to  the 
serious  injury  of  the  parties  and  the  general 
disturbance  of  business.  Accordingly,  one 
of  the  chief  functions  of  such  associations  has 
been  the  fixing  of  rates,  and  the  devising  of 
means  whereby  their  several  members  can  be 
compelled  or  induced  to  observe  the  rates 
when  flxed." 

It  would  extend  this  opinion  to  an  unrea- 
lonable  length  if  we  assumed  to  state  the 
reasons  which  probably  influenced  Congress 
to  impose  some  restrictions  upon  competition 
in  the  matter  of  railway  transportation,  and 
to  place  railway  carriers  under  the  operation 
of  a  law  which,  for  its  successful  execution, 
ts  pointed  out  by  the  Interstate  Commerce 
Commission,  seems  to  some  extent  to  invite 
conference  and  concert  of  action.  It  is  like- 
wise unnecessary  for  us  to  state  the  reasons 
why  railroad  companies  should  be  accorded 
the  privilege  of  entering  into  arrangements 
with  other  companies  which  may,  to  some 
extent,  res^late  competition.  Reasons  to 
that  effect  have  been  stated  with  great  ability 
and  persuasive  force  in  some  of  the  cases  to 
whidi  we  have  already  referred,  notably  in 
MamehuUr  db  L,  M.  Co.  v.  Concord  B.  Co. 
(N.  H.)  8  Inters.  Com.  Rep.  810,  0  L.  R.  A. 
M.  Bnt»  without  entering  into  that  discus- 
tion,  it  is  sufficient  to  say  that,  in  our  Judg- 
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ment,  there  was  no  hard  and  fast  rule  In 
force  when  the  Anti -Trust  Act  was  enacted 
which  made  every  contract  between  railroad 
companies  void  on  grounds  of  public  policy 
if  it  in  any  wise  dbecked  competition.  In 
our  Judgment,  the  more  reasonable  doctrine 
then  prevailed,  especially  in  view  of  the  re- 
cent passage  of  the  Interstate  Commerce  Act, 
that  such  contracts  were  void,  if.  Judged  in 
the  light  of  all  the  circumstances  and  condi- 
tions under  which  they  were  made,  they  un- 
reasonably restricted  competition.  . 

In  view  of  the  foregoing  priociples,  It  re- 
mains for  us  to  exannne  the  contract  which 
is  alleged  to  be  in  violation  of  the  Anti-Trust 
Act,  but  before  doing  so  a  preliminary  ob- 
servation wi  1 1  not  be  out  of  place.  The  Anti- 
Trust  Act  is  a  criminal  statute,  and  it  should 
not  be  BO  construed  as  to  subject  persons  to 
the  penalties  thereby  imposed  unless  the  con- 
tract complained  of  is  one  that  is  clearly 
within  the  provisions  of  the  statute.  It  is 
also  well  to  note  that  the  case  comes  before 
us  simply  on  bill  and  answer.  The  bill  al- 
leges that  its  purpose,  and  that  of  the  as- 
sociation formed  under  it,  was  to  suppress 
competition,  enhance  rates  of  freight,  and 
monopolize  the  traffic.  The  answers  deny 
these  averments,  and  allege  that  the  purpose 
of  the  contract  and  association  was  to  carry 
into  effect  the  provisions  of  the  Interstate 
Commerce  Act,  and  to  make  rates  public  and 
steady.  The  bill  alleges  that  the  effect  of 
the  contract  and  association  has  been  to  raise 
the  rates  of  freight  above  those  which  the 
public  might  have  reasonably  expected  to 
obtain  from  free  competition.  The  answers 
deny  this  allegation,  and  aver  that  the  effect 
has  been  to  maintain  reasonable  rates,  and 
that  more  than  200  reductions  of  rates  have 
been  effected  through  the  association.  Upon 
a  hearing  on  bill  and  answer  the  averments 
of  fact  contained  in  the  bill  are  overcome  by 
the  denials  of  the  answer,  and  the  averments 
of  fact  in  the  answer  stand  admitted.  Tainier 
V.  Clark,  6  Allen,  66;  Brinckerhoff  y.  Brown, 
7  Johns.  Ch.  217 ;  Perkim  v.  IfiehoU,  11  Al- 
len, 642. 

The  result  is  that  the  government's  right 
to  relief  here  rests  upon  the  contract  itself, 
and  the  fact  that  the  rates  maintained  under 
it  have  not  been  unreasonable,  and  that  many 
reductions  have  been  made  under  its  opera- 
tion. The  ordinary  rules  of  interpretation 
must  then  be  applied  to  the  languapre  of  this 
contract,  and,  if  it  appears  that  its  purpose 
and  tendency  were  to  unreasonablv  restrict 
competition,  it  must  be  declarea  illegal. 
Dillon  V.  Barnard,  88  U.  8.  21  Wall.  430, 
487,  22  L.  ed.  678,  676 ;  Interstate  Land  Co. 
V.  MaxweU  Land  Grant  Co,  139  U.  8.  669, 
577,  86  L.  ed.  278,  281. 

In  construing  the  contract  it  must  also  be 
remembered  that  fraud  and  illegality  are  not 
to  be  presumed,  and  that  the  purpose  of  the 
contract  is  that  which  is  clearly  manifest  by 
its  terms.  In  Mitchell  v.  Beynolde,  1  P.  Wms. 
181,  the  unfortunate  remark  •*  that  wherever 
such  contract  titat  indifferenter,  and  for  aught 
appears,  may  be  either  good  or  bad,  the  law 
presumes  It  prima  facie  to  be  bad,"  fell  from 
Chief  Justice  Parker.  This  seems  to  be  the 
reverse  of  the  proposition  that  every  man  is 
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premmed  to  be  innocent  tintil  he  is  proved 
to  be  guilty.  It  has  long  been  repudiated 
by  the  courts  of  England  and  America.  The 
burden  is  on  the  party  who  seeks  to  put  a 
restraint  upon  the  freedom  of  contract  to  make 
it  plainly  and  obviously  clear  that  the  con- 
tract is  aarainst  public  policy,  and  the  true 
rule  of  construction  is  that  neither  fraud  nor 
illegality  is  to  be  presumed,  but  the  contract 
is  to  be  assumed  to  have  been  made  in  good 
faith  for  the  purpose  which  appears  on  the 
face  of  it,  and  not  colorably  for  any  other. 
Printing  db  N.  Reg.  Co.  v.  Sampson,  L.  R. 
19  Eq.  462;  Tallis  v.  TaUii,  1  £1.  &  Bl.  891 ; 
BouHWm  V.  RousiUon,  L.  R.  14  Ch.  Div. 
851,  865;  Stewart  v.  Erie  A  W,  Transp.  Co. 
17  Minn.  872,  891 ;  Marsh  v.  RiisseU,  66  N. 
Y.  288 ;  Phippen  v.  Stiekney,  8  Met.  884,  389. 
Proceeding,  then,  to  an  examination  of  the 
contract,  we  find  it  to  be  substantially  as 
follows :  In  the  preamble  there  is  a  declara- 
tion that  the  association  is  formed  for  ^  mu- 
tual protection  by  establishing  and  maintain- 
ing reasonable  rates,  rules,  and  regulations, 
both  through  and  local."  Article  1  declares 
that  substantially  all  traffic  competitive  be- 
tween two  or  more  members  in  that  part  of 
the  United  States  between  the  Mississippi 
and  Missouri  rivers  and  the  Pacific  ocean 
shall  be  governed  by  the  association.  It  is 
provided  by  article  2  that  the  association 
shall  choose  a  chairman  by  unanimous  vote ; 
that  there  shall  be  regular  monthly  meetings 
of  the  association  in  which  each  member 
must  be  represented  by  some  responsible  ofil- 
oer  authorized  to  act  definitely  on  all  quc^s- 
tions  to  be  considered ;  that  a  committee  shall 
be  appointed  to  establish  rates,  rules,  and 
regulations  for  the  traflSc,  and  that  these 
shall  be  put  into  effect;  that  any  railroad 
company  may  give  five  days'  written  notice 
prior  to  any  monthly  meeting  of  any  pro- 
posed reduction  of  rates  or  change  of  rules, 
and  eight  days'  notice  as  to  the  traffic  of  Col- 
orado or  Utah ;  that  thereupon  the  reduction 
or  change  shall  be  considered  and  voted  upon 
by  the  association  at  the  next  monthly  meet- 
ing, and  all  members  shall  be  bound  by  the 
decision  of  the  association,  "unless  then  and 
there  the  parties  shall  give  the  association 
definite  written  notice  that  in  ten  days  there- 
after they  shall  make  such  modification  not- 
withstanding the  vote  of  the  association;" 
that  any  member  may  without  notice,  at  its 
peril,  make  any  rate,  rule,  or  regulation  nec- 
essary to  meet  the  competition  of  outside 
lines,  subject  to  a  liability  to  pay  a  penalty 
of  $100  if  the  association  decides  by  a  two 
thirds  vote  that  the  rate,  rule,  or  regulaMon 
was  not  necessary  for  that  purpose;  that  all 
arrangements  with  connecting  lines  for  the 
division  of  through  rates  relating  to  traffic 
covered  by  the  agreement  shall  be  made  by 
authority  of  the  association,  and  that  the 
chairman  of  the  association  shall  punish  vi- 
olations of  the  agreement  by  fines  not  exceed- 
ing $100  in  any  case.  Article  8  makes  the 
chairman  the  executive  officer  of  the  associa- 
tion, requires  him  to  publish  and  furnish  to 
the  members  of  the  association  the  rates, 
rules,  and  regulations  established,  and  all 
changes  In  them,  and  requires  him  to  enforce 
the  provisions  of  the  contract  Article  4 
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prohibits  ander-billing  or  billing  at  a  wrong 
classification.  Articles  6  and  6  provide  for 
the  appointment  of  the  necessary  employ te 
and  the  payment  of  the  necessary  expense* 
of  the  association.  Article  7  provides  for 
arbitration  in  case  the  managers  of  the  par- 
ties to  the  agreement  fail  to  a^ree  upon  any 
question  arising  under  it ;  and  article  8  pro- 
vides that  any  member  may  withdraw  frotm 
the  association  on  80  days*  notice. 

It  is  obvious  at  a  glance  that  this  ag^ree- 
ment  is  not  affected  by  any  of  the  vices  of 
an  ordinary  pooling  contract.  The  income 
of  each  member  of  the  association  under  the 
terms  of  the  airreement  is  still  measured  bj 
the  amount  of  freight  and  the  number  of  pas- 
sengers it  carries,  and  it  is  still  to  the  inter- 
est of  each  member  of  the  association  to  make 
that  patronage  as  great  as  possible,  by  afford- 
ing to  the  public  superior  facilities  for  safe, 
speedy,  ana  convenient  transportation.  Un- 
der the  operation  of  the  agreement,  each  com- 
pany must  still  compete  with  its  associate 
members  in  the  character  of  its  roadbed, 
quality  of  its  equipments,  leneth  of  route, 
convenience  of  its  terminal  facilities,  and  in 
the  efficiency  of  its  management,  for  all  of 
these  considerations  will  necessarily  have  a 
marked  Influence  upon  the  amount  of  its 
patronage. 

In  other  of  its  features,  also,  the  contract 
is  not  subject  to  criticism.  In  these  days, 
when  persons  engaged  In  many  other  callings 
and  avocations  are  in  the  habit  of  meeting  at 
intervals,  as  associations,  for  the  purpose  of 
cultivating  more  friendly  relations  and  es- 
tablishing regulations  conducive  to  the  gen- 
eral welfare  of  the  trade,  it  is  difficult  to  see 
upon  what  Just  grounds  representatives  of 
railway  companies  can  be  denied  the  right 
of  fonning  associations  for  the  purpose  of 
friendly  conference  and  to  formulate  rules 
and  regulations  to  govern  railway  traffic. 
The  fact  that  the  business  of  railway  com- 
panies is  irretrievably  interwoven,  that  tliey 
interchange  cars  and  traffic,  that  they  act  as 
aj^ents  for  each  other  in  the  delivery  and  re* 
ceipt  of  freight  and  in  paying  and  collect- 
ing freight  charges,  and  that  commodities 
received  for  transportation  generally  pass 
through  the  hands  of  several  carriers,  renders 
it  of  vital  importance  to  the  public  that  uni- 
form rules  and  regulations  governing  rail- 
way traffic  should  be  framed  by  those  who 
have  a  practical  acquaintance  with  the  sub- 
ject, and  that  they  should  be  promulg^ated 
and  faithfully  observed.  The  advisability 
of  establishing  such  rules  and  recrulations  in 
the  mode  above  indicated,  particularly  for 
the  uniform  classification  of  freight,  has  been 
frequently  pointed  out  in  the  reports  of  the 
Interstate  Commerce  Commission.  Indeed, 
the  benefits  that  would  result  from  uniform 
rules  and  regulations,  and  from  uniformity 
in  the  classification  of  freight,  seem  to  us  so 
obvious  that  we  need  not  stop  to  enumerate 
them. 

We  are  of  the  opinion,  therefore,  that  the 
stipulations  of  this  agreement  enjoining  • 
monthly  conference  between  representatives 
of  the  various  members  of  the  association, 
and  the  appointment  of  a  committee  to  for- 
mulate rules  and  regulations  governing  the 
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traffic  embraced  by  the  agreement  are  not 
cmly  not  oppoeed  to  public  poHcy,  but,  if 
fatthfallT  carried  out,  will  tend  to  promote 
the  public  Interests.  It  is  also  obvious,  we 
thioK,  that  the  stipulation  requiring  fiTe 
days*  written  notice  of  a  proposed  reduction 
in  rates  does  not,  in  and  of  itself,  render  the 
contract  unlawful.  It  is  certain  that  a  con- 
tract not  to  reduce  established  rates  with- 
out a  public  notice  of  three  days,  and  not 
to  increase  them  without  a  notice  of  ten 
days,  would  not  be  against  public  policy, 
because  the  Interstate  Commerce  Act  has  pro- 
hibited such  changes  with  less  notice.  The 
plain  object  of  this  provision  was  to  prevent 
competitors  from  resorting  to  secret,  unfair, 
and  ruinous  methods  of  warfare,  to  make 
competition  fair  and  open,  and  to  enable 
shippers  to  modify  their  action  to  suit  the 
coming  changes.  There  is  no  purpose  of  Uie 
provision,  or  of  the  policy  that  dictated  it, 
that  would  not  be  as  well,  if  not  better, 
served  by  a  notice  of  fifteen  or  forty  days,  as 
one  of  three  days. 

But  it  is  urged  that  the  contract  in  ques- 
tion restrains  comx>etition  in  rates,  and  is 
therefore  unlawful.  That  it  does  have  some 
tendency  to  check  competition  in  that  respect 
will  not  be  denied ;  but  that  the  restraint 
imposed  is  slight,  that  there  is  abundant  room 
within  the  terms  of  the  agreement  for  the 
play  of  all  the  healthy  forces  of  competition, 
and  that  it  has  a  pronounced  tendencv  to  pre- 
vent sudden  and  violent  fluctuations  in  rates, 
commonly  termed  "rale  wars,"  seems  to  us 
to  be  equally  manifest.  It  is  not  reasonable 
to  suppose  that  any  member  of  the  association 
which,  by  virtue  of  its  situation,  can  really 
afford  to  transport  freight  or  passengers  be- 
tween any  two  competitive  points  for  a  sub- 
stantially less  sum  than  its  competitors,  will 
be  likely  to  forego  the  advantage  that  its 
situation  gives  it,  even  under  the  operation 
of  the  agreement.  It  is  much  more  probable 
that,  under  the  operation  of  the  agreement,  as 
nnder  the  influence  of  free  competition,  the 
rates  between  competitive  points  will  be 
largely,  if  not  entirely,  based  upon  the  rate 
which  the  road  having  the  shortest  line  and 
best  facilities  esteems  fair  and  reasonable 
compensation. 

It  will  be  observed  that  under  the  terms  of 
the  agreement  no  member  of  the  association 
has  lK>und  itself  to  be  governed  by  a  rate  fixed 
by  a  yote  of  the  majority  for  a  longer  period 
than  ten  days  after  the  monthly  meeting  next 
succeeding  its  notification  of  a  proposed 
change  in  rates ;  and  for  that  reason  the  limit- 
ation imposed  by  the  contract  upon  the  right 
of  a  member  of  the  association  to  adopt  such 
a  rate  as  it  sees  fit  is  very  slight,  and  the 
power  reposed  in  the  association  is  corre- 
spondingly small.  We  fail  to  see,  therefore, 
that  the  natural  or  probable  effect  of  this  con- 
tract will  be  to  sensibly  raise  either  freight 
or  passenger  rates  above  the  level  which  they 
would  attain  under  the  influence  of  what  is 
termed  "unrestricted  competition."  On  the 
other  hand,  it  seems  highly  probable  that  the 
contract  in  question  will  prevent  sudden  and 
violent  fluctuations  in  freight  rates,  such  as 
often  upset  the  business  calculations  of  entire 
communities,  and  that  this  was  one  of  the 
34L.R.  A. 


main  reasons  which  led  to  the  formation  of 
the  association,  We  are  also  persuaded  that 
it  will  have  a  sensible  tendency  to  induce 
a  more  uniform  system  of  classiflcation 
throughout  the  great  region  where  the  asso- 
ciation operates,  and  also  to  induce  the  es* 
tablishment  of  a  more  perfect  code  of  rules 
and  regulations  governing  freight  traffic.  It 
mav  also  tend  to  prevent  steal thv,  secret,  and 
unfair  methods  of  warfare,  and  to  make  the 
strife  for  patronage  among  the  nieml)ers  of 
the  association  open,  fair,  and  honorable. 
All  of  these  are  objects  tliat  are  in  line  with 
the  true  spirit  of  the  Interstate  Commerce 
Act  and  an  intelligent  public  policy. 

The  result  is  that  this  contract,  in  view  of 
all  the  circumstances  of  the  case  and  the  sit- 
uation of  the  parties  thereto,  does  not  impose 
such  unreasonable  restraints  on  competition 
as  will  warrant  us  in  holding  that  it  is  one 
of  those  contracts  or  conspiracies  in  restraint 
of  trade  and  commerce  among  the  severul 
states  which  fall  within  the  inhibition  of  the 
Anti-Trust  Act  of  July  2,  1890. 

Nor  is  there  any  monopoly  of  trade,  or 
any  attempt  to  monopolize  trade,  within  the 
meaning  of  that  Act,  evidenced  by  this  con- 
tract. So  far  as  can  be  learned  from  it,  the 
association  has  never  intended  to  have,  and 
never  has  had  or  attempted  to  have,  any  trade. 
It  has  not  held  or  attempted  to  obtain  or  hold 
any  property  except  the  moneys  necessary  for 
the  bare  expenses  required  to  pay  its  officers 
and  employt^s.  It  has  been  and  is  a  mere 
adviser  with  its  members  upon  disputed 
questions  submitted  by  the  contract  to  ita 
consideration.  So  far  as  can  be  learned  from 
the  contract,  each  member  of  the  association 
is  striving  with  every  other  in  its  territory, 
whether  a  member  of  the  association  or  not, 
to  divert  from  the  latter  and  gather  to  itself 
all  possible  trade.  There  are  provisions  in 
the  contract  that  the  chairman  may  authorize 
members  to  meet  the  rates  of  competitors  wlio 
are  not  members  of  the  association,  and  that 
any  member  may  meet  the  rates  of  such  a 
competitor  at  its  peril ;  but  these  provisions 
were  necessary  for  the  protection  of  memi)ers 
of  the  association  against  the  attacks  of  non- 
members.  Without  such  provisions  unrea- 
sonably low  rates  established  by  the  latter 
would  draw  away  the  business  of  the  mem- 
bers, and  deprive  them  of  the  opportunity  to 
compete  on  equal  terms.  These  provision* 
give  no  company  any  higher  right  or  greater 
power  than  it  had  before  the  contract  waa 
made,  but  simply  reserved  to  each  the  priv- 
ilege of  exercising  its  original  right  to  meet 
competition  without  giving  the  fifteen  days* 
notice  in  case  of  a  warfare  upon  it  by  a  non- 
member. 

A  monopoly  of  trade  embraces  two  essen- 
tial elements:  (1)  The  acquisition  of  an 
exclusive  right  to,  or  the  exclusive  control 
of,  that  trade;  and  (2)  the  exclusion  of  all 
others  from  that  right  and  control.  There  ia 
nothing  in  this  contract  indicating  any  pur- 
pose or  attempt  to  obtain  such  a  monopoly. 
The  great  transportation  systems  of  the  Great 
Northern  Railway  Company,  the  Northern 
Pacific  Railroad  Company,  the  Southern  Pa- 
cific Railroad  Company,  and  the  Texas  Pa- 
cific Railroad  Company  were  operated  in  the 
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legion  Babject  to  the  regulation  of  this 
«iation,  but  none  of  these  companies  were 
members  of  it;  and,  even  if  they  had  been, 
there  would  still  have  been  no  evidence  of 
%Dj  attempt  to  monopolize  trade  here,  be- 
cause each  member  is  left  to  compete  with 
every  other  for  its  share  of  the  traffic.  Be 
Greene,  62  Fed.  Rep.  104,  115. 

The  position  that  these  railroad  companies 
have  so  far  disabled  themselves  from  the  per- 
formance of  their  public  duties  by  the  ex- 
ecution of  this  contract  as  to  give  ground  for 
the  avoidance  of  the  contract,  and  for  a  for- 
feiture of  their  franchises,  cannot  be  success- 
fully maintained.  It  is  well  settled  upon 
principle  and  authority  that,  where  a  corpo- 
ration by  a  contract  entirety  or  substantially 
disables  itself  from  the  performance  of  the 
duties  to  the  public  imposed  upon  it  by  the 
acceptance  of  its  charter,  the  contract  is  void, 
and  its  franchise  may  be  forfeited.  The 
reasons  for  this  rule,  and  some  of  the  limita- 
tions of  it,  were  stated  by  this  court  in  Union 
Pae.  H  (Jo.  V.  Chietwo,  R  L  db  P.  R  Co,  10 
U.  S.  App.  98,  51  Fed.  Rep.  809,  817-321 ; 
and  it  is  unnecessary  to  repeat  them  here.     It 

f:oes  without  saying  that  this  rule  in  no  way 
imits  the  power  of  a  corporation  to  discharge 
its  duties  through  agents  of  its  own  selection. 
There  is  no  doubt  that  each  of  these  corpora- 
tions could  lawfully  appoint  nn  expert  or  a 
committee  of  experts  upon  the  subject  of 
classification  and  rates  of  freight  upon  its 
road,  empower  him  or  them  to  fix  the  rates, 
and  then  maintain  them  for  forty  days  un- 
changed. Practically  the  fifteen  representa- 
tives of  these  companies,  at  a  meetinj^  of  the 
association,  their  chairman,  and  their  com- 
mittee that  originally  fixed  the  rates  and 
rules,  together  constitute  an  advisory  com- 
mittee on  rates  and  rules  of  traffic,  composed 
of  men  whose  intimate  knowledge  of  the 
needs  of  the  shippers,  and  of  the  character 
and  quantities  of  the  commodities  transported 
through  the  different  portions  of  the  wide 
area  traversed  by  these  railroads,  and  whose 
wide  experience  in  the  effect  of  various  rates 
upon  the  accommodation  of  the  public  and 
the  business  of  the  companies  fit  them  well 
to  carefully  consider  and  wisely  establish 
Just  and  reasonable  rates  throughout  this  ter- 
ritory. 8uch  a  committee  each  company  act- 
ing Independently  might  have  appointed, 
and  it  is  not  perceived  that  the  fact  that  two 
or  more  companies  appoint  the  same  men  to 
establish  rates  and  rules  for  the  traffic  upon 
their  respective  roads  in  any  way  invalidates 
the  appointment  of  either. 

Moreover,  the  power  delegated  to  the  asso- 
ciation, its  committee  and  chairman,  is  so 
limited  in  extent  and  so  restricted  in  time 
that  it  is  hardly  worthy  of  serious  consider- 
ation as  the  ground  for  the  avoidance  of  a 
contract  and  the  forfeiture  of  a  franchise. 
The  power  granted  to  the  committee  origi- 
nal Iv  chosen  to  establish  the  rates  and  rules 
expired  by  limitation  upon  a  thirty  days* 
notice  of  withdrawal  from  the  assr)ciati6n  ; 
the  power  of  the  association  itself  to  prevent 
modifications  and  changes  in  the  rules  and 
rates  established  ceases  after  fifteen  days' 
notice  of  an  intention  to  make  the  modifica- 
tions and  changes  notwithstanding  its  ac- 
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tion.  It  is  true  that  there  is  a  provision  fii 
the  second  article  of  the  agreement  that  reg- 
ular meetings  of  the  association  shall  bo 
held,  ''unless  notice  shall  be  given  by  the 
chairman  that  the  business  to  be  transacted 
does  not  warrant  calling  the  members  to- 
gether," but  the  remark  of  tiie  counsel  for 
the  government  that  this  gives  the  chairman 
power  to  prevent  the  consideration  of  pro- 
posed chanices  in  rates,  and  thus  to  maintain 
them  indefinitely,  by  preventing  a  meeting 
of  the  association,  cannot  be  seriously  con- 
sidered. The  effect  of  the  contract  is  that, 
when  a  company  gives  notice  of  a  proposed 
change  of  any  importance,  the  meeting  shall 
be  held.  Such  a  notice  presents  business  to 
be  transacted  that  does  warrant  calling  the 
members  together.  If,  under  such  circum- 
stances, the  chairman  gives  notice  that  there 
is  no  such  business,  he  violates  the  contract. 
The  presumption  is  that  he  will  not  violate 
it ;  and,  if  he  does  do  so,  that  is  no  ground 
for  an  avoidance  of  the  contract. 

The  result  is  that  neither  this  contract  nor 
the  association  formed  under  it  can  be  held 
to  be  obnoxious  to  the  provisions  of  the  Antl- 
Trust  Act  in  view  of  the  facts  admitted  bj 
the  pleading  in  this  suit,  and  in  the  absence 
of  other  evidence  of  their  consequences  and 
effect. 

Many  of  the  considerations  to  which  we 
have  referred  are  presented  upon  the  argu- 
ment of  the  question  whether  or  not  the  Anti- 
Trust  Act  applies  to  or  in  any  way  governs 
transportation  companies  that  are  engaged  in 
that  part  of  interstate  and  international  com- 
merce which  consists  solely  of  the  transpor- 
tation of  persons  and  property,  in  view  of  the 
very  substantial  regulation  of  this  part  of 
commerce  provided  by  the  Interstate  Com- 
merce Act.  The  views  we  have  expressed 
render  it  unnecessary  to  determine  this  ques- 
tion, and  we  express  no  opinion  upon  it.  We 
rest  this  decision  on  the  ground  that,  if  the 
Anti-Trust  Act  applies  to  and  governs  inter- 
state and  international  transportation  and  its 
in3tru mental! ties,  the  contract  and  associa- 
tion here  in  question  do  not  appear  to  be  in 
violation  of  it. 

The  decree  below  is  aprmed,  tnthout  eoiU. 

Thayer,  D.  «/.,  concurs. 

Shiraa,  2>.  J.,  dissenting; 

I  am  unable  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court  in  this 
case,  and  propose  to  state  the  reasons  for  such 
nonconcurrence. 

Assuming  that  the  Anti-Trust  Act  of  July 
2,  1890,  is  applicable  to  interstate  railroad 
companies  and  the  business  transacted  by 
them,  it  seems  to  me  entirely  clear  that  the 
contract  entered  into  by  the  railway  com- 
panies forming  the  Trans-Missouri  Freight 
Association  is  in  contravention  of  the  stat- 
ute, in  that  it  deprives  the  public  of  the 
benefit  of  free  competition  between  the  asso- 
ciated railway  companies,  and  therebv  sub- 
jects the  commerce  of  the  regions  tributary 
to  these  lines  of  railway  to  the  possibility, 
if  not  the  certainty,  of  paving  increased  rates 
for  the  transportation  of  freight  over  the 
same. 
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It  !•  donbtlesB  entirely  trne  that  at  the 
ireaent  time  a  more  liberal  rule  prevails  tt^n 
In  tlie  earlier  days  in  regard  to  contracts  af- 
fecting tiie  business  carried  on  by  private 
citizens  or  corporations,  when  the  same  is 
essentially  of  a  private  nature,  and  only  in- 
directly fufects  the  public  at  large.  As  is 
pointed  out  in  the  opinion  of  the  court,  the 
use  of  steam  and  electricity  in  connection 
with  the  mercantile  and  commercial  business 
of  the  world  has  so  greatly  increased  the  fa- 
cilities for  commercial  intercourse  that  con- 
tracts which  a  century  ago  would  have  been 
in  fact  an  unreasonable  restriction  upon  trade 
in  its  then  condition  would  not  now  produce 
the  same  result,  and  hence  would  not  fall 
within  the  condemnation  of  the  principle 
which  declares  unlawful  all  contracts  or 
combinations  which  work  an  unreasonable 
restriction  upon  trade  and  commerce.  The 
principle  itself,  however,  remains  in  force 
at  the  common  law  even  in  regard  to  business 
enterprises  which  deal  onlv  with  matters  of 
private  interest,  and  only  incidentally  affect 
the  community  at  large.  At  an  early  day  a 
distinction  was  recognissed  at  the  common 
law  between  the  rules  applicable  to  business 
pursuits  of  a  purely  private  nature  and  those 
connected  with  matters  directly  affecting  the 
community  at  large;  as,  for  instance,  the 
dealing  in  commodities  forming  the  neces- 
saries of  life.  Contracts  or  combinations 
tending  to  create  a  monopoly  in  the  latter 
articles  were  condemned  as  contrary  to  pub- 
lic policy,  when  like  contracts  affecting  other 
kinds  of  property  were  held  to  be  valid ;  and 
the  same  principle  holds  good  at  the  present 
time.  Another  distinction  which  is  now 
firmly  established  and  enforced  grows  out  of 
the  nature  of  the  business  contracted  alK>ut, 
and  the  relation  the  contracting  parties  bear 
thereto.  An  individual  or  a  private  corpo- 
ration engaged  in  a  purely  private  enterprise 
maf  lawfully  enter  into  contracts  or  combi- 
nations in  regard  thereto  which  would  be 
invalid  and  illegal  if  the  business  was  of 
a  public  nature,  and  the  corporation  was 
created  for  the  purpose  of  engaging  therein. 
Thus  in  Oibbs  v.  C&Molidated  Oa&  Co.  190 
U.  8.  896,  82  L.  ed.  979,  the  Supreme  Court, 
speaking  by  Mr.  Ohuf  Jiutiee  Fuller,  de- 
clared that — 

"l^e  supplying  of  illuminating  gas  is  a 
business  of  a  public  nature  to  meet  a  public 
necessity.  It  is  not  a  business  like  that  of 
an  ordinary  corporation  engaged  in  the  man 
afacture  of  articles  that  may  be  furnished  bv 
individual  effort.  .  .  .  Hence,  while  ft 
is  Justly  urged  that  those  rules  which  say 
that  a  given  contract  is  against  public  policy 
should  not  be  arbitrarily  extended  so  as  to 
interfere  with  the  freedom  of  contract  (Print- 
ing S  If.  Beg.  Co.  v.  Sampton,  L.  R.  19  Eq. 
46)  yet  in  the  instance  of  business  of  such 
character  that  it  presumably  cannot  be  re- 
strained to  any  extent  whatever  without  prej- 
udice to  the  public  interest,  courts  decline 
to  enforce  or  sustain  contracts  imposing  such 
restraint,  however  partial,  because  in  con- 
travention of  public  policy.  This  subject  is 
much  considered,  and  the  authorities  cited 
in  Wett  Virginia  Trantp.  Co.  v.  Ohio  Biver 
Pip9  Line  a».  88  W.  Va.  600;  OMoag^  Qa$ 
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light  db  C.  Oo.  Y.  PiopU'i  Gaslight  d  0.  Ch. 
121  111.  580;  Western  U.  Teleg,  Co.  v.  Am^r^ 
ican  U.  Teleg.  Co.  65  Ga.  160,  88  Am.  Rep. 
781.  .  .  .  Innumerable  cases,  however, 
might  be  cited  to  sustain  the  proposition 
that  combinations  among  those  engaged  in 
business  impressed  with  a  public  or  quasi 
public  character,  which  are  manifestly  pre]* 
udicial  to  the  public  interest,  cannot  be  up- 
held." 

In  West  Virginia  Trantp.  Co.  v,  Ohio  River 
Pipe  Line  Co.  22  W.  Va.  600.  it  is  said : 

''If  there  be  any  sort  of  business  which 
from  its  peculiar  character  can  be  restrained 
to  no  extent  whatever  without  prejudice  to 
the  public  interest,  then  the  courts  would  be 
compelled  to  hold  void  any  contract  impos- 
ing any  restraint,  however  partial,  on  this 
peculiar  business,  provided,  of  course,  it  be 
shown  clearly  that  the  peculiar  business  thus 
attempted  to  be  restrained  is  of  such  a  char- 
acter that  any  restraint  upon  it,  however 
partial,  must  be  regarded  by  the  court  aa 
prejudicial  to  the  public  interest." 

In  Chicago  Oaalight  A  C.  Co.  v.  People*i 
Gaslight  d  C.  Co.  121  111.  530,  it  is  declared 
that— 

**  The  ordinary  rule  that  contracts  in  partial 
restraint  of  trade  are  not  invalid  does  not 
apply  to  corporations  like  appellant  and  ap- 

f»eilee,  because  they  were  engaged  in  a  pub- 
ic business,  and  in  furnishing  that  which 
was  a  matter  of  public  conceriTto  all  the  in- 
habitants of  the  city." 

It  is  not  necessary  to  extend  the  citation  of 
authorities  upon  this  general  proposition,  but 
it  is  of  vital  importance  to  bear  in  mind  the 
distinction  that  exists  in  this  particular  be- 
tween private  individuals  or  corp^orations 
enga^  in  ordinary  business  avocations  and 
public,  corporations  engaged  in  the  perform- 
ance of  a  public  or  governmental  duty,  like 
that  of  building  and  operating  a  public  high- 
wav  in  the  form  of  a  railway  line. 

From  the  earliest  da^s  the  duty  of  con- 
structing and  maintaining  the  public  roads 
of  a  country  has  been  recognized  as  one  in- 
cumbent upon  the  government.  To  secure 
the  construction  of  a  railwav  running  over 
the  property  of  many  individuals,  the  right 
of  eminent  domain  must  be  called  into  exer- 
cise, and  thus  the  character  of  a  public  en- 
terprise is  impressed  upon  it  both  by  reason 
of  the  puri>ose  it  is  intended  to  subserve  and 
\}j  reason  of  the  governmental  power  exer- 
cised in  its  creation  and  maintenance.  So, 
also,  corporations  created  for  the  purpose  of 
building  and  operating  public  highways  in 
the  form  of  railroads  are  of  necessity  public, 
not  private  corporations,  because  they  are 
formed  for  the  purpose  of  engaging  in  the 
public  work  of  constructing  and  operating  a 
highway  for  the  use  of  the  people  at  large, 
and  because  they  are  authorized  to  call  into 
exercise  the  governmental  right  of  eminent 
domain,  a  right  which  cannot  be  lawfully 
conferred  upon  a  private  corporation  engaged 
solely  in  enterprises  private  in  their  nature. 
The  failure  to  recognize  the  distinction  ex- 
isting between  private  enterprises  carried  on 
by  individuals  or  private  corporations,  and 
public  duties  performed  through  the  agency 
of  public  corporations,  in  my  Judgment  has 
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misled  the  court  in  reaching  the  conclusion 
announced  in  the  majority  opinion. 

As  applied  to  private  associations,  the 
modern  authorities  undoubtedly  sustain  the 
proposition  therein  laid  down,  **that  it  is  not 
the  existence  of  the  restriction  of  competi- 
tion, but  the  reasonableness  of  that  restric- 
tion, that  is  the  test  of  the  validity  of  con- 
tracts that  are  claimed  to  be  in  restraint  of 
trade ;"  but  that,  in  my  judgment,  is  not  the 
test  of  validity  when  the  action  of  public  cor- 
porations relative  to  public  duties  is  brought 
in  question. 

Parties  engaged  in  the  manufacture  or  sale 
of  lumber,  dry  goods,  or  other  like  articles 
primarily  owe  no  dutv  to  the  public  in  con- 
nection therewith.  They  may  limit  or  en- 
large, continue  or  discontinue  the  business, 
as  they  please,  and  may  charge  exorbitant 
prices  or  the  contrary.  In  these  particulars 
they  owe  no  special  duty  to  the  public,  for 
they  are  not  exercising  any  sovereign  or  pub- 
lic powers  in  carrying  on  such  private  enter- 
prises, nor  are  thev  charged  with  the  per- 
formance of  a  public  duty.  Hence  they  are 
at  liberty  to  enter  into  contracts  with  other 
private  parties  engaged  in  like  pursuits 
which  may  tend  to  regulate  or  restrict  the 
business  carried  on  by  them,  subject,  how- 
ever, to  the  rule  that  restrictions  unreason- 
ably affecting  the  freedom  of  trade  and  com- 
merce cannot  be  sustained,  because  thereby 
the  public  interests  are  affected.  Touching 
contracts  between  private  parties  in  rc>^rd  to 
pursuits  essentially  private  in  their  nature, 
the  test  of  validity  we  thus  find  to  be  the 
actual  effect  thereof  on  the  public  welfare. 
In  regard  to  such  private  enterprises  the  pub- 
lic has  no  voice  in  the  management  thereof, 
nor  any  right  of  dictating  what  shall  or  shall 
not  be  done  by  the  owners  thereof,  nor  have 
the  latter  become  bound  to  carrv  on  the  busi- 
ness in  the  interest  or  for  the  benefit  of  the 
public  primarily.  The  contrary  is  true  with 
regard  to  public  corporations,  clothed  with 
the  power  to  fulfill  public  duties,  and  en- 
gaged in  enterprises  the  purpose  of  which  is 
to  discharge  a  governmental  duty,  and  which 
require  in  their  performance  the  exercise  of 
the  sovereign  right  of  eminent  domain. 

Such  public  corporations  owe  primarily  a 
duty  to  the  community,  and  the  relations 
existing  between  them  and  the  public  are 
in  many  particulars  radically  different  from 
those  pertaining  to  private  corporations. 
Neither  extended  argument  nor  the  citation 
of  authorities  is  needed  to  show  that  the  busi- 
ness of  railway  transportation  is  one  of  a 
public  character,  and  which  reaches  and  af- 
fects the  business  interests  of  the  entire  com- 
munity. When  a  higliway  in  the  form  of  a 
railroad  is  constructed  and  put  in  operation, 
all  parties  Jiving  in  the  regions  adjacent 
thereto  are  dependent  upon  the  railroad  for 
the  carrying  on  of  all  business  which  in- 
volves the  transportation  of  persons  or  prop- 
erty in  connection  therewith.  The  farmer  is 
compelled  to  use  the  railway  for  the  trans- 
portation of  the  products  of  his  farm  to 
market.  The  merchant  must  use  the  same 
agency  in  bringing  to  his  place  of  business 
the  merchandise  in  which  he  deals.  Practi- 
84  L.R  A. 


cally  the  business  of  the  community,  whether 
in  connection  with  articles  of  prime  neces- 
sity, like  food  or  fuel,  or  the  other  articles 
wliich  are  produced  or  dealt  in  by  the  people 
at  large,  becomes  of  necessity  wholly  de- 
pendent upon  the  facilities  for  transportation 
furnished  by  the  given  railway.  As  to  the 
majority  of  the  community  living  along  it» 
line,  each  railway  company  has  a  monopoly 
of  the  business  demanding  transportation  a» 
one  of  its  elements.  By  reason  of  this  fact 
the  action  of  the  corporation  in  establishing^ 
the  rates  to  be  charged  largely  influences  the 
net  profit  coming  to  the  rarmer,  the  manu- 
facturer, and  the  merchant  from  the  sale  of 
the  products  of  the  farm,  the  workshop,  and 
manufactory,  and  of  the  merchandise  pur- 
chased and  resold,  and  also  largely  infiuenoea 
the  price  to  be  paid  by  every  one  who  con- 
sumes any  of  the  property  transported  over 
the  line  of  railway.  There  is  no  other  line 
of  business  carried  on  in  our  midst  which  is- 
so  intimately  connected  with  the  public  as- 
that  conducted  by  the  railways  of  the  ootm- 
try. 

Certainly,  if  it  be  true,  as  held  in  Oibim' 
V.  ContoUdcUed  Qas  Co,  180  U.  6.  896,  83  L. 
ed.  d79,  that  the  supplying  of  gas  for  il- 
luminating purposes  is  a  business  of  a  pub* 
lie  nature,  because  it  supplies  a  public  ne- 
cessity, and  that  it  is  of  such  a  character  that, 
contracts  between  companies  en^raged  there- 
in, looking  to  a  regulating  of  competition, 
cannot  be  sustained  because  inimical  to  the 
public  welfare,  then  it  must  also  be  true 
that  the  furnishing  facilities  for  the  trans- 
portation of  the  products  of  the  country  b^ 
means  of  railways  is  likewise  a  public  busi- 
ness, and  one  of  such  character  that  contracts- 
or  combinations  between  the  corporations  en- 
gaged therein,  intended  to  limit  the  effect  of 
free  competition  upon  the  rates  charged  the 
public,  must  be  held  to  be  prejudicial  to  the 
public  interests,  and  therefore  to  be  invalid, 
it  is  said  in  the  opinion  of  the  court  that — 

"  We  find  that  it  has  long  been  settled  that 
contracts  or  combinations  of  producers  or 
dealers  in  staple  commodities  of  prime  neces- 
sity to  the  people,  to  restrict  or  monopolize 
their  supply  or  enhance  their  price,  pooling 
contracts  or  combinations  between  such  pro- 
ducers or  dealers  to  divide  their  profits  Id 
certain  fixed  proportions  and  pooling  con- 
tracts or  combinations  between  competing 
common  carriers,  are  illegal  restraints  <» 
trade,  and  void. " 

Are  not  railway  companies  engaged  in  the 
transportation  of  articles  of  prime  necessity 
to  the  people?  Do  they  not  handle  the  food 
products  of  the  country,  the  fuel,  and  all  the 
other  necessaries  of  life?  Do  not  the  rates 
charged  for  the  transportation  of  these  articles 
have  as  much  to  do  with  determining  the 
prices  paid  bv  the  community  as  the  rates- 
charged  by  those  engaged  in  buying  and 
selling  the  same  upon  the  open  market?  If 
combinations  among  the  dealers  in  such  arti- 
cles to  avoid  competition  and  enhance  the 
cost  to  the  consumer  are  illegal  and  void, 
why  are  not  combinations  among  common 
carriers  engaged  in  the  transportation  of  the 
same  articles,  tending  to  enhance  the  coat  to- 
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the  oonsomeT  by  ayoiding  the  effect  of  com* 
petition  apon  the  rates  of  tranBportation, 
equally  void? 

If  1  correctly  understand  the  opinion  of  the 
majority,  it  is  therein  admitted  that  it  is  the 
settled  law  that  contracts  or  combinations 
between  producers  or  dealers  in  staple  com- 
modities of  prime  necessity  to  the  people, 
tending  to  monopolize  the  supply  or  enhance 
the  price,  are  contrary  to  public  policy  and 
therefore  void ;  and  yet  it  is  maintained  that 
public  corporations  like  railway  companies 
may  combine  to  fix  the  rates  to  be  charged 
for  the  transportation  of  the  like  comm(3i- 
ties,  which, of  necessity,  affects  the  cost  to  the 
consumer  as  well  as  the  value  to  the  pn>- 
dacer,  and  that  contracts  thus  arbitrarily  es- 
tablishing the  rates  to  be  charged,  and  avoid- 
ing the  effect  of  competition  thereon,  cannot 
be  held  to  be  invalid,  unless  it  be  clearly 
shown  that  the  rates  thus  fixed  are  unreason- 
able. It  ceems  to  me  the  two  propositions 
are  clearly  at  variance. 

The  right  to  freely  contract  and  combine 
possessed  bv  private  parties  engaged  in  pri- 
vate pursuits  is  limited  and  denied  wnen 
they  come  to  deal  with  staple  commodities, 
because  the  whole  community  is  interested 
in  these  articles  of  prime  necessity,  and  any 
contract  affecting  them  affects  the  public ; 
and  clearly  public  corporations  sre  under  a 
more  stringent  rule  in  this  particular. 

Unlike  private  parties  engaged  in  private 
pursuits,  which  only  incidentally,  if  at  all, 
affect  the  public  welfare,  corporations  cre- 
ated for  the  purpose  of  constructing  and  op- 
erating the  modern  form  of  public  highways 
owe  primarily  a  duty  to  the  public.  They 
are  created  to  subserve  a  public  purpose,  to 
wit,  to  furnish  the  means  for  the  transporta- 
tion of  the  people  and  property  of  the  coun- 
try, and  they  are  under  constant  obligation 
to  use  their  corporate  powers  in  the  interest 
of  and  for  the  benefit  of  the  community  from 
which  these  powers  have  been  derived. 

The '  right  to  demand  transportation  for 
one's  sell  or  property  over  such  highways 
belongs  to  every  member  of  the  community, 
and  the  rate  to  be  paid  for  such  service  is  a 
question  which  affects  every  one  using  the 
highway,  and,  in  addition,  every  member 
of  the  community  is  affected  by  the  rates 
charged,  for  the  amount  thereof  enters  into 
and  affects  the  price  of  every  article  that  is 
boaght  and  sold  in  the  community.  The 
duty  of  transporting  persons  and  property 
over  a  line  of  railway  is  a  public  duty,  as- 
sumed by  the  corporation  operating  the  par- 
'  ticular  line,  and  in  the  proper  performance 
thereof  the  public  has  a  direct  interest.  The 
proper  performance  of  this  duty  includes  the 
rate  of  compensation  to  be  charged  for  the 
services  rendered,  and  this  Is  a  question  in 
which  the  public  has  a  direct  and  most  im- 
portant interest,  and  all  contracts  or  combi- 
nations intended  to  affect  the  rate  to  be 
charged  directly  affect  the  public  welfare. 
Clearly,  therefore,  railway  transportation  of 
persons  and  property  comes  within  the  classes 
of  business,  which,  in  the  language  of  the 
Supreme  Ck>urt  in  QHAi  y.  OoMolidated  Oa$ 
Co.  130  U.  S.  396,  83  L.  ed.  979.  are  of  such 
a  nnhlic  character  that  presumably   they 


cannot  be  restrained  to  any  extent  whatever 
without  prejudice  to  the  public  interest. 

In  the  opinion  of  the  majority  it  is  prac- 
tically assumed  that  the  same  freedom  to 
contract  or  combine  with  others  is  possessed 
by  the  public  corporations  engaged  in  rail- 
way transportation  as  belongs  to  private  par- 
ties engaged  in  private  pursuits.  It  does 
not  so  seem  to  me,  either  upon  principle  or 
authority.  Private  corporations  are  not  cre- 
ated for  the  primary  purpose  of  furthering 
the  public  interests,  nor  do  they  assume  the 
performance  of  a  public  duty.  Conducting 
private  enterprises  for  private  gain,  there  is 
no  presumption  that  their  acts  will  affect  the 
public  welfare,  and  hence  their  freedom  of 
contract  and  action  is  not  to  be  limited  or 
denied,  unless  it  clearly  appears  that  the  In- 
terests of  the  community  will  be  injuriously 
affected  by  the  action  proposed  to  be  taken. 
On  the  other  hand,  in  the  case  of  public  cor- 
porations engaged  in  carrying  on  a  public 
enterprise,  it  is  apparent  that  every  course 
of  action  intended  to  affect  the  business 
transacted  by  the  corporation  must  of  neces- 
sity affect  the  public  interests. 

A  railway  corporation  enaraged  in  the 
transportation  of  the  persons  and  property  of 
the  community  is  always  carrying  on  a  pub- 
lic business,  which  at  all  times  airectly  af- 
fects the  public  welfare.  All  contracts  or 
combinations  entered  into  between  railway 
corporations,  intended  to  reeulate  the  rat<» 
to  oe  charged  the  public  for  the  service 
rendered,  must  of  necessity  affect  the  public 
interests.  By  reason  of  this  marked  distinc- 
tion existing  between  enterprises  inherently 
public  in  their  character  and  those  of  a  pri- 
vate nature,  and  further,  by  reason  of  the 
difference  between  private  persons  and  cor- 
porations engaged  in  private  pursuits,  who 
owe  no  direct  or  primary  duty  to  tlie  public, 
and  public  corporations  created  for  the  ex- 
press purpose  of  carrying  on  public  enter- 
prises, and  which,  in  consideration  of  the 
public  powers  exercised  in  their  behalf,  are 
under  obligation  to  carry  on  the  work  in- 
trusted to  their  management  primarily  in  the 
interest  and  for  the  benefit  of  the  community, 
it  seems  clear  to  me  that  the  same  test  is  not 
applicable  to  both  classes  of  business  and 
corporations  in  determining  the  validity  of 
contracts  and  combinations  entered  into  by 
those  enji:aged  therein. 

In  the  case  of  railway  companies  engaged 
in  the  public  business  of  transporting  per- 
sons ana  property  from  state  to  state  over  the 
highways  of  the  country,  it  is,  in  my  iudg- 
ment,  clearly  contrary  to  the  public  welfare, 
and  therefore  illegal,  for  these  public  cor- 
porations to  enter  into  contracts  and  com- 
binations intended  to  limit  or  nullify  the 
effect  of  free  and  unrestrained  competition 
upon  the  rates  to  be  chanred  the  public  for 
the  services  rendered  in  the  transportation  of 
persons  or  property  over  the  public  highway. 
So  far  as  the  national  government  has  dealt 
with  thi9  question,  it  has  as  vet  not  under- 
taken to  declare  by  statute  what  rates  shall 
be  charged  by  the  railway  companies,  nor 
has  it  established  a  fixed  maximum  or  min- 
imum limit.  In  this  particular  the  public 
has  relied  upon  the  effect  of  competition  ia 
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keeping  the  rates  charji^  within  reanonable 
bounds.  Hence  it  is  that  all  sections  of  the 
country  have  so  eagerly  striven  to  secure  the 
construction  of  competing  lines  of  railway. 
There  is  scarcely  a  town  or  city  in  the  com- 
munity that  has  not  felt  the  need  of  securing 
access  to  rival  lines  of  transportation,  in 
order  that  it  might  enjoy  the  benefits  of  com- 
petition in  reducing  the  freight  and  pas- 
senger tariffs  of  the  lailway  companies.  If, 
after  a  community  has  by  donations  or  taxa- 
tion, expended  a  large  sum  in  securing  the 
construction  of  a  second  line  of  railway  for 
the  purpose  of  thereby  enjoying  the  benefits 
of  competition,  it  is  open  to  the  two  railway 
corporations  to  combine  together,  and  by 
contract  establish  a  tariff  of  rates  which  nei- 
ther company  is  at  liberty  to  depart  from,  it 
is  clear  that  the  community  is  thereby  de- 
prived of  its  only  protection  against  unfair 
charges. 

In  my  Judgment,  the  community  is  abso- 
lutely entitled  to  tiie  protection  against  un- 
fair rates  which  is  afforded  by  free  and  un- 
restrained competition  between  the  companies 
engaged  in  the  transportation  business  of  the 
country,  and  any  contract  or  combination 
which  is  intendea  to  restrict  competition  in 
this  particular  is  inimical  to  the  public  wel- 
fare, and  is  therefore  illegal. 

In  the  opinion  of  the  majority  of  the  court 
it  is  urgea,  in  substance,  that  it  is  lawful  to 
place  a  reasonable  restriction  upon  competi- 
tion, and  that,  therefore,  the  question  in  each 
case  is  whether  the  restriction  placed  upon 
competition  results  in  the  imposition  of  un- 
reasonable rates  for  the  services  rendered. 
This  is  the  rule  in  regard  to  private  parties 
engaged  in  private  pursuits,  because  as  to 
such  pursuits  a  restriction  upon  competition 
does  not  affect  the  public  unless  it  is  unrea- 
sonable, and  the  public  has  no  ri^ht  of  com- 
plaint until  its  interests  are  unfavorably  af- 
fected ;  but,  as  I  have  endeavored  to  maintain, 
in  the  case  of  public  railway  corporations, 
the  work  they  are  engaged  in  is  inherently 
of  a  public  nature,  and  any  contract  or  com- 
bination entered  into  between  them,  intended 
to  affect  the  rates  to  be  charged,  must  of 
necessity  affect  the  entire  community.  In 
Ticw  of  the  public  interest  in  the  rates 
charged  for  transportation  over  the  public 
highway,  and  in  the  absence  of  legislation 
affording  other  means  of  protection,  the  com- 
munity cannot  be  deprived  of  the  safeguard 
secured  by  free  and  unrestricted  competition 
between  the  different  lines  of  railway  with- 
out placing  the  welfare  of  the  public  in  sub- 
jection to  the  interests  or  supposed  interests 
of  those  managing  these  corporations,  which 
certainly  cannot  be  lawfully  done. 

But  it  may  be  argued  that  due  protection 
in  this  particular  is  afforded  by  holding  that 
reasonable  restriction  upon  competition  as  to 
rates  will  be  sustained,  and  unreasonable  re- 
strictions will  be  held  invalid.  I  apprehend 
that  no  other  meaning  can  be  given  to  this 
proposition  than  that,  if  the  rates  established 
under  a  given  restriction  upon  competition 
are  reasonable,  then  they  will  be  sustained ; 
otherwise  not.  The  reasonable  rates  which 
tlie  community  is  entitled  to  enjoy  are  those 
which  result  from  free  and  unrestrained  com- 
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petition,  and  not  those  which  are  agreed  upon 
by  the  railway  companies  in  tlie  absence  of 
competition.  In  the  absence  of  legislation  es- 
tablishing a  standard  for  reasonable  rates,  and 
in  the  absence  of  rates  fixed  by  free  competi- 
tion, what  practicable  criterion  is  there  for 
determining;  whether  a  tariff  of  rates  airreed 
upon  by  railway  companies  is  or  is  not  rea- 
sonable with  reference  to  the  public?  If  it 
be  the  law  that  railway  companies  may  com- 
bine together,  and  by  contract  agree  upon  the 
schedule  of  rates  to  be  charged,  and  bind 
themselves  under  penalties  not  to  depart  from 
the  schedule  thus  established,  and  if  the  in- 
dividual citizen  can  obtain  no  relief  against 
the  exaction  of  rates  thus  fixed,  unless  he 
can  in  each  instance  prove  to  a  court  and 
jury  that  the  rate  chars^ed  is  unreasonable* 
then  he  is  in  fact  wholly  without  remedy. 
The  Ajeat  cost  and  other  evils  of  litigation 
of  this  character  would  ordinarily  deter  the 
private  citizen  from  the  effort  to  maintain 
his  rights  by  an  appeal  to  the  courts. 

But  if  tlie  citizen  should  assume  these 
burdens,  and  should  contest  the  rightfulness 
of  the  charges  complained  of,  he  would,  un- 
der the  view  advanced  in  the  majority  opin- 
ion, be  compelled  to  establish  by  competent 
evidence  that  the  rate  complained  of  was  un- 
reasonable. By  what  criterion  is  the  ques- 
tion of  the  reasonableness  of  the  rate  charged 
to  be  determined?  The  article  shipped  is 
perhaps  a  carload  or  two  of  livestock  or  of 
wheat  or  other  like  products.  Is  the  citizen 
to  be  compelled  to  attempt  to  prove  what  it 
really  costs  the  railway  company  to  transport 
these  cars?  Is  the  inquiry  to  embrace  an  in- 
vestigation into  the  cost  of  the  construction 
of  the  road,  of  the  eouipping  the  same,  and 
of  operating  the  road  on  tlie  one  hand,  and 
into  the  total  amount  and  character  of  the 
business  done  by  the  road,  and  of  the  amounts 
received  therefrom,  so  as  to  ascertain  whether 
a  due  relation  exists  between  the  income  and 
expenditure?  It  must  be  apparent  to  any 
one  that  it  would  be  wholly  impracticable 
to  enter  upon  such  an  investigation,  and,  if 
it  was  entered  upon,  the  citizen  would  be  at 
such  a  disadvantage  as  to  amount  to  a  total 
denial  of  Justice  to  him.  If  it  be  said  that 
the  reasonableness  of  the  rate  charged  is  to 
be  ascertained  by  comparison  with  the  rates 
charged  for  like  services  by  otJicr  railroads, 
then  the  rates  accepted  as  the  standard  of  com- 
parison must  be  such  as  are  the  result  of  free 
competition,  because  it  would  not  do  to  ac- 
cept as  a  standard  rates  fixed  by  a  combina- 
tion, for  it  could  not  be  known  that  these 
rates  are  reasonable,  and  the  proposed  stand- 
ard would  be  without  value  as  evidence.  Tlie 
difficulties  that  would  of  necessity  be  en- 
countered by  any  citizen  in  establishing  the 
unreasonableness  of  a  particular  rate  charged 
him  are  such  as  to  render  a  remed]^  by  that 
method  of  no  value,  and  hence  it  is  that  at 
all  times  the  citizen  is  entitled  to  the  protec- 
tion afforded  him  by  absolutely  free  competi- 
tion between  railway  companies.  Any  con- 
tract or  combination  which  tends  to  deprive 
the  citizen  of  the  protection  thus  afforded 
him  is  contrary  to  public  policy. 

In  the  opinion  of  the  majority  a  very  full 
and  careful  analysis  is  made  ox  the  various 
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proTlsions  of  the  contract  entered  into  bj  the 
defendant  companies,  and  the  benefits  to  be 
derived  therefrom  are  pointed  out.  I  do  not 
doobt  that  in  many  respects  the  provisions 
of  this  contract,  if  carried  out,  would  operate 
beneficially  for  the  companies  and  without 
iDJury  to  the  public;  but  the  illegality  of 
the  contract,  in  my  judgment,  lies  in  the 
fact  that  its  main  purpose  is  to  protect  tlie 
companies  from  the  effects  of  free  competi- 
tion in  reducini;  the  rates  to  be  collected  for 
the  transportation  of  freight  over  the  lines 
of  railway  operated  by  the  contracting  cor- 
porations. Certainly  the  defendants,  if  they 
considered  themselves  bound  by  this  agree- 
ment, were  no  l3nger  at  liberty  to  compete 
with  each  other  in  the  matter  of  rates  to  be 
charged  the  public. 

The  rates  are  to  be  established  br  a  com- 
mittee, and  are  to  be  observed  by  all  the  con- 
tracting parlies,  with  a  liability  to  a  penalty 
for  any  breach  of  the  contract.  It  is  clearly 
evident  that  the  defendants  entered  into  this 
contract  in  the  expectation  that  thereby  a 
schedule  of  rates  would  be  fixed  which  would 
differ  from  those  which  would  prevail  in  the 
absence  of  such  concerted  action. 

The  several  companies  are  no  longer  left 
free  to  fix  rates  based  upon  considerations 
pertaining  to  their  own  lines  of  railway,  the 
cost  of  operating  the  same,  and  the  facilities 
possessed  for  handling  the  business.  If  the 
nuking  and  enforcement  of  this  contract 
would  noi  have  the  effect  of  establishing  a 
schedule  of  rates  other  and  different  from 
what  would  obtain  in  the  absence  of  the  con- 
tract, what  induced  the  companies  to  enter 
into  it? 

I  can  place  no  other  construction  upon  this 
contract  than  that  its  main  object  was  to  re- 
move the  question  of  rates  from  the  field  of 
competition.  In  my  judgment,  it  is  not  nec- 
essary to  enter  upon  a  minute  examination 
of  the  averments  made  in  the  bill  and  denied 
or  admitted  in  the  answer.  The  bill  charges 
and  the  answer  admits  that  the  defendant 
companies  entered  into  the  contract  in  ques- 
tion, and  the  main  issue  in  controversy  is  as 
to  the  validity  of  the  contract.  As  I  construe 
it,  the  invalidity  thereof  is  apparent  upon 
its  face,  in  that  it  clearly  appears  that  the 
purpose  of  the  contract  was  to  establish  by 
agreement  a  schedule  of  rates  which  was  to 
bind  all  the  contracting  companies,  and 
which  each  company  was  bound  to  enforce 
as  against  its  patrons;  thus  depriving  the 
public  of  the  protection  resulting  from  free 
and  unrestrained  competition  between  these 
public  corporations.  It  matters  not  that  the 
particular  rates  now  enforced  under  this  con- 
tract may  be  wholly  reasonable.  That  is  not 
the  question.  The  point  to  be  decided  is 
whether  these  public  corp<  rations,  engaged 
in  a  public  enterprise,  have  the  right  to  agree 
that  they  will  cease  to  compete  with  each 
other. 

Whether  these  corporations  shall  or  shall 
not  be  relieved  from  the  effects  of  free  and 
fair  competition  in  the  carrying  on  of  the 
public  work  they  are  engaged  in  is  a  ques- 
tion to  be  decided  by  the  people,  acting 
through  the  proper  governmental  agency.  It 
ia  not  for  the  railway  companies  to  decide 
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when  they  will  compete  with  each  other  and 
when  they  will  not.  The  public  welfare  de- 
mands that  they  should  remain  always  sub- 
ject to  the  operation  of  this  principle' of  free 
competition,  unless  they  are  freed  therefrom 
by  legislative  action,  whereby  other  safe- 
guards are  substituted  for  that  afforded  the 
public  by  the  operation  of  the  principle 
named. 

If  I  correctly  apprehend  that  portion  of  the 
majority  opinion  which  deals  with  the  effect 
of  the  Interstate  Commerce  Act,  it  is  therein 
argued  that  this  Act  radically  changes  the 
rights  of  the  railway  companies  and  the  pub- 
lic in  this  particular,  and  that  it  was  in- 
tended thereby  to  free  the  companies  from 
the  effects  of  free  competition.  With  all  due 
deference  to  my  brethren,  I  must  yet  be  per- 
mitted to  say  that  it  seems  to  me  tliat  the 
opinion  always  loses  sight  of  the  distinction 
existing  at  the  common  law  between  parties 
following  private  pursuits  and  public  cor- 
porations engaged  in  public  enterprises. 

The  Interstate  Commerce  Act  did  not  ma- 
terially change  the  rights  pertaining  to  the 
public.  It  created  certain  machinery  for  the 
better  enforcement  and  protection  of  the  pub- 
lic interests,  but  the  rights  to  be  protected 
were  already  in  existence,  and  the  statute  in 
this  respect  is  only  declaratory  of  common 
law  principles.  Before  the  enactment  of  that 
statute,  railway  companies  were  recognized 
to  be  public  corporatious,  charged  with  the 
duties  and  oblij^ations  pertaining  thereto. 
As  common  carriers  they  were  under  legal 
obligation  to  deal  with  the  public,  audita 
afford  equal  facilities  to  every  citizen,  and 
they  were  only  entitled  to  demand  reasonable, 
and  not  exorbitant,  compensation  for  the  sery- 
ices  rendered  by  them.  The  purpose  of  the 
Interstate  Commerce  Act  was  not  so  much  to 
change  the  legal  rights  of  the  common  car- 
riers and  of  the  public  as  it  was  to  compel 
a  change  in  the  practices  of  the  railway  com- 
panies, and  to  enforce  compliance  on  their 
part  with  the  duties  and  obligations  which 
rested  upon  them  under  the  principles  of  the 
common  law.  The  line  of  argument  fol- 
lowed by  the  majority  seems  to  assume  that 
the  main  purpose  of  the  Interstate  Commerce 
Act  is  to  regulate  the  relations  between  the 
competing  lines  of  railway,  and  to  protect 
the  weaker  lines  of  railway  and  the  capital 
invested  therein  from  being  absorbed  by  the 
stronger  competitor.  That  there  are  evils  of 
this  nature  of  great  magnitude  is  not  to  be 
denied,  but  ttie  Interstate  Commerce  Act  was 
not  enacted  for  their  eradication. 

The  primary  purpose  of  that  Act  was  to 
deal  with  the  relations  existing  between  the 
common  carriers  and  the  public,  and  to  en- 
force the  rights  of  the  latter.  Experience 
had  shown  that  railway  companies  had,  in 
many  instances,  favored  particular  localities 
or  particular  parties  or  particular  classes  of 
business  at  the  expense  of  the  community  at 
large,  and  the  Act  was,  in  tlie  language  used 
by  the  Supreme  Court  in  Union  Pac.  R.  Co, 
y.  QoodHdge,  149  U.  S.  680,  87  L.  ed.  896, 
intended  "to  cut  up  by  the  roots  the  entire 
system  of  rebates  and  discriminations  in  favor 
of  particular  localities,  special  enterprises, 
or  favored  corporations,  and  to  put  all  Bhip*> 
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ppTS  on  an  ab^ol ute  eq «r1  i ty .  **  The  uni  form- 
ity  aud  equal  ilj  of  rales  sought  to  be  secured 
by  that  Act  are  not  between  tUe  schedules  of 
rates  charged  by  the  several  companies,  but 
between  tiie  charges  actually  made  by  each 
railway  company  to  its  patrons.  The  Act 
does  not  require  the  schedule  of  rates  adopted 
by  one  company  to  conform  to  that  of  a  rival 
•company.  What  it  docs  demand  of  each 
company  is  that,  in  dealing  with  its  cus- 
tomers, it  shall  make  no  unjust  discrimina- 
tion, but  shall,  for  the  like  service  performed 
under  similar  circumstances,  charge  the  same 
rate  to  all.  The  Act  provides  that  al  1  charges 
for  the  transportation  of  persons  or  property 
from  state  to  state  shall  be  reasonable  and 
Just,  but  no  standard  for  ascertaining  whether 
a  given  rate  is  reasonable  or  not  is  established 
by  the  Act. 

I  fail,  therefore,  to  perceive  the  force  of 
the  argument  that  the  adoption  of  the  Inter- 
state Commerce  Act  worked  a  radical  change 
fn  the  relations  existing  between  railway 
companies  and  the  public,  and  that  one  effect 
tltereof  was  to  authorize  the  former  to  com- 
bine together  for  the  purpose  of  escaping  the 
effect  of  competition  upon  the  rates  to  be 
charged  the  public  for  the  services  rendered. 
Before  the  adoption  of  that  Act  the  commu- 
nity was  certainly  entitled  to  the  protection 
derived  from  free  competition  between  the 
lines  of  railway  engaged  in  interstate  traffic, 
and  there  is  nothing  in  that  Act  which  de- 
prives the  public  of  this  safeguard.  That 
Act  was  intended  to  secure  to  the  public  the 
enjoyment  of  the  pre-existing  right  to  rea- 
sonable rates  upon  interstiite  commerce,  and 
to  defend  the  public  against  the  evils  result- 
ing from  unjust  discrimination  on  behalf  of 
favored  parties,  localities,  or  classes  of  busi- 


In  the  opinion  of  the  court  are  found  cita- 
tions from  the  reports  of  the  Interstate  Com- 
mission in  which  are  depicted  the  evils  that 
are  occasioned  to  the  railway  companies  and 
the  public  by  warfares  over  rate  charges,  and 
the  advantages  that  are  trained  in  many  di- 
rections by  proper  conference  and  concert  of 
action  among  the  competing  lines.  It  may 
be  entirely  true  that,  as  we  proceed  in  the 
development  of  the  policy  of  public  control 
over  railway  traffic,  methods  will  be  devised 
and  put  in  operation  by  legislative  enact- 
ment whereby  railway  companies  and  the 
public  may  be  protected  against  the  evils 
arising  from  unrestricted  competition  and 
from  rate  wars  which  unsettle  the  business 
of  the  community,  but  I  fail  to  perceive  the 
force  of  the  argument  that,  because  railway 
companies,  through  their  own  action,  cause 
evils  to  themselves  and  the  public  by  sudden 
changes  or  reductions  in  tariff  rates,  they 
must  be  permitted  to  deprive  the  community 
of  the  benefit  of  competition  in  securing  rea- 
sonable rates  for  the  transportation  of  the 
products  of  the  country.  Competition,  free 
and  unrestricted,  is  the  general  rule  which 
governs  all  the  ordinary  business  pursuits 
and  transactions  of  lite.  Evils,  as  well  as 
benefits,  result  therefrom.  In  the  fierce  heat 
of  competition  the  stronger  competitor  may 
crush  out  the  weaker.  Fluctuations  in  prices 
may  be  caused  that  result  in  wreck  and  d^s- 
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aster,  ^et,  balancing  the  benefits  m  against 
the  evils,  the  law  of  competition  remains  as 
a  controlling  element  in  the  business  world. 
That  free  and  unrestricted  competition  in  the 
matter  of  railroad  charges  may  be  iirod active 
of  evils  does  not  militate  against  the  fact 
that  such  is  the  law  now  governing  the  sub- 
ject. No  law  can  be  enacted  nor  system  be 
devised  for  the  control  of  human  affairs  that 
in  its  enforcement  does  not  produce  some 
evil  results,  no  matter  how  beneficial  its 
general  purpose  may  be.  There  are  benefits 
and  there  are  evils  which  result  from  the 
operation  of  the  law  of  free  competition  be- 
tween railway  companies.  The  time  may 
come  when  the  companies  will  be  relieyea 
from  the  operation  of  this  law,  but  they  can- 
not, by  combination  and  agreements  among 
themselves,  bring  about  this  change.  The 
fact  that  the  provisions  of  the  Interstate  Com- 
merce Act  may  have  changed  in  many  re- 
spects the  conduct  of  the  companies  in  the 
carrying  on  of  the  public  business  they  are 
engaged  in,  does  not  show  that  it  was  the 
intent  of  Congress  in  the  enactment  of  that 
statute  to  clothe  railway  companies  with  the 
right  to  combine  together  for  the  purpose  of 
avoiding  the  effects  of  competition  on  the 
subject  of  rates. 

There  are  three  general  methods  by  which 
these  rates  may  be  established.  It  may  be 
done  by  direct  legislative  enactment  (where- 
by either  fixed  rates  or  a  maximum  or  min- 
imum limit  are  enacted  by  the  statute  or  by 
provisions  for  the  adoption  of  rat«s  by  a  com- 
mission) or  the  rates  may  be  adopted  by  the 
independent  action  of  each  company,  acting 
under  the  spur  of  self-interest,  and  controlled 
by  the  effect  of  free  competition,  or  the  rates 
may  be  fixed  by  means  oi  agreements  or  com- 
binations between  the  rival  lines  of  railway, 
whereby  each  contracting  company  is  bound 
to  charge  the  rate  thus  fixed  and  agreed  upon. 
Congress  has  not  yet  undertaken  to  establish 
a  standard  of  rates,  either  directly  or  through 
the  action  of  a  commission  or  the  equivalent. 
Neither,  in  my  judgment,  has  Congress,  in 
enacting  the  interstate  commerce  statute  and 
the  amendments  thereto,  conferred  upon  the 
railways  the  right  to  enter  into  combinations 
for  the  purpose  of  compelling  the  members 
to  charge  the  rates  fixed  by  a  committee  of 
the  association,  in  whose  deliberations  the 
public  have  no  part,  and  the  avowed  purpose 
of  which  is  to  evade  the  operations  of  the 
law  of  competition,  which  is  as  yet  the  only 
safeguard  upon  which  the  public  can  rely 
for  the  securing  of  the  adoption  of  reasonable 
charges  upon  interstate  traffic.  I  had  always 
supposed  that  the  enactment  of  the  interstate 
commerce  statute  was  the  result  of  a  popu- 
lar demand,  which  insisted  upon  relief  be- 
ing given  to  the  community  as  against  the 
methods  pursued  by  the  railway  companies 
which,  in  some  particulars  at  least,  were 
deemed  to  be  inimical  to  the  public  inter- 
ests. Looking  at  the  causes  which  brought 
about  the  enactment  of  this  statute,  and  the 
evils  at  which  it  was  aimed,  it  does  seem 
clear  that  it  is  wholly  wrested  from  its  par- 
pose  when  it  is  held  that  it  creates  numerous 
radical  and  effective  changes  in  the  public 
policy  of  the  nation  touching  competition 
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bHween  railroad  companies  engaged  in  inter- 
ctite  commeroe.  For  the  better  protection  of 
the  rights  of  the  public,  and  to  sweep  away 
the  BTStem  of  discriminations  in  favor  of  lo- 
calities, indiyiduals,  or  classes  of  business 
which  had  come  into  Togue,  the  Interstate 
Commerce  Act  was  intend^  to  introduce  rad- 
ical changes  in  railway  methods,  but  it  never 
was  intended  to  curtail  the  rights  of  the  pub- 
lic and  enlarge  those  of  the  railway  corpora- 
tions in  any  substantial  particular.  The  ar- 
gument of  the  majority  is  that,  even  if  it 
were  admitted  that  under  common  law  prin- 
ciples all  contracts  or  combinations  between 
public  common  carriers  for  the  establishment 
of  rates  would  be  held  to  be  contrary  to  pub- 
lic policy,  nevertheless  the  enactment  oi  the 
Interstate  Commerce  Act  revolutionized  the 
law  in  this  particular,  and  authorized  rail- 
way companies  to  enter  into  combinations 
for  the  purpose  of  establishing  reasonable 
restrictions  upon  the  freedom  of  interstate 
commerce.    ^ 

Reading  that  Act  in  the  light  of  the  causes 
leading  to  its  enactment,  I  cannot  find  in 
any  of  its  provisions  foundation  for  the  theory 
that  it  was  intended  to  confer  upon  railway 
companies  the  right  to  enter  into  combina- 
tions which,  under  the  principles  of  the  com- 
mon law,  would  be  illegal,  because  contrary 
to  public  policy.  The  reasoning  of  the  court 
is  to  the  effect  that  **  the  interstate  commerce 
law  imposes  several  important  restrictions 
upon  the  right  of  railway  companies  to  do 
as  they  please  in  the  matter  of  making  and 
altering  rates,  and  Congress  has  thereby  ex- 
pressed its  conviction  that  absolutely  free 
competition  between  carriers  is  not  at  the 
present  time  conducive  to  the  public  welfare, 
and  that  other  things  are  more  essential  to 
the  public  good." 

I  do  not  quarrel  with  the  proposition  that 
the  Interstate  Commerce  Act  imposes  impor- 
tant restrictions  (not  upon  the  right,  how- 
€?er)  but  upon  the  practice  of  railway  com- 
panies to  do  as  they  please  In  the  matter  of 
making  and  altering  rates.  But  how  does 
that  fact  tend  to  sliow  that  the  Act  places 
restrictions  upon  the  rights  of  the  public? 
The  Congress  of  the  United  States  may  place 
restrictions  upon  the  rights  of  the  railway 
companies  and  upon  the  rights  of  the  public, 
but  the  fact  that  Congress  may  enact  laws 
which  are  intended  to  change  the  methods 
pursued  by  the  companies  in  certain  particu- 
lars does  not  necessarily  restrict  the  rights 
of  the  public.  But  if  it  be  admitted  that  by 
tome  piossible  mode  of  construing  the  Inter- 
state Commeroe  Act,  and  the  action  of  the 
Commission  created  thereby,  it  can  be  held 
that  under  its  provisions  the  railway  com- 
panies became  clothed  with  the  right  to  com- 
bine together,  and  by  mutual  agreement  to 
<reate  restrictions  upon  the  freedom  of  inter- 
state commerce  so  long  as  the  same  are  reason- 
able,— which  is  the  position  of  the  court,— 
then  would  it  not  follow  that  the  right  thus 
created  by  the  Interstate  Commerce  Act  is 
abro^ted  by  the  later  enactment  found  in 
the  Anti- Trust  Act,  which  expressly  de- 
clares, not  that  unreasonable  contracts,  com- 
binations, or  restrictions  are  illegal,  but  that 
tvery  contract,  combination  in  the  form  of 
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trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several  states 
is  i1  legal  ?  The  statute  declares  that  restraint 
of  interstate  commerce,  all  .restraints,  every 
restraint  of  such  trade  and  commerce  brought 
about  by  contracts,  combinations  in  the  form 
of  trusts  or  otherwise,  or  by  conspiracy,  are 
illegal.  The  statutory  declaration  in  effect 
is  t&at  interstate  trade  and  commerce  are  to 
remain  free  from  restriction.  The  declara- 
tion of  the  court  is,  in  effect,  that  railway 
companies  engaged  in  interstate  commerce 
may  place  restrictions  upon  such  commerce ; 
that  the  right  so  to  do,  if  not  existing  under 
the  common  law,  is  conferred  upon  railway 
companies  by  the  provisions  of  the  Interstate 
Commerce  Act ;  that  such  restrictions  cannot 
be  held  to  be  illegal  unless  it  is  shown  that 
they  are  unreasonable,  and  the  presumption 
is  in  favor  of  their  reasonableness  and  conse- 
quent legality.  I  cannot  believe  that  such 
is  the  meaning  of  the  Interstate  Commerce 
and  the  Anti -Trust  acts.  When  the  latter 
Act  was  adopted,  it  had  been  declared  by  the 
Supreme  Court  of  the  United  States  to  be  the 
law  that,  with  regard  to  the  classes  of  busi- 
ness that  are  of  a  public  nature,  and  are  car* 
ried  on  to  meet  a  public  necessity,  contracts 
imposing  restraints  thereon,  however  partial, 
cannot  be  sustained,  because  in  contravention 
of  public  policy.  It  cannot  be  successfully 
questioned  that  railway  companies  engaged 
in  interstate  trade  and  commerce  are  carrying 
on  a  business  of  such  public  character  as  of 
necessity  places  it  in  the  class  declared  by 
the  Supreme  Court  to  be  of  such  a  nature  that 
no  restraint  thereof,  however  partial,  is  per- 
missible. It  is  a  familiar  principle  that 
statutes  are  to  be  construed  with  reference  to 
and  in  the  light  of  the  law  existing  at  the 
date  of  their  enactment.  Thus  reading  the 
Anti -Trust  Act,  is  not  the  first  section  there- 
of intended  to  clearly  enunciate  in  statutory 
form  the  principle  already  declared  to  be  the 
law  by  the  Supreme  Court?  The  Interstate 
Commerce  and  Anti -Trust  acts  were  passed 
for  the  protection  of  the  interests  and  enforce- 
ment of  the  rights  of  the  public.  The  view 
taken  thereof  in  the  opinion  of  the  court  re- 
sults in  curtailing  the  rights  of  the  public 
and  in  enlarging  the  powers  of  railway  com- 
panies. If  the  law  be  as  is  therein  declared, 
then  these  public  corporations,  engaged  in 
carrying  on  the  public  duty  of  constructing 
and  operating  the  public  highways,  over 
which,  of  necessity,  nearly  the  entire  traffic 
of  the  country  must  be  carried,  are  at  liberty 
to  combine  together  and  determine  in  secret 
conclave  the  rates  they  will  demand  from  the 
public  for  the  services  rendered,  and  enforce 
the  imposition  of  the  schedules  thus  fixed  by 
penalties  assessed  against  any  party  to  the 
combination  which  ma^  vary  from  the  agreed 
schedule,  and  the  individual  citizen  has  no 
relief  against  rates  thus  fixed,  unless  he  can 
satisfy  some  court  or  jury  that  the  rate 
charged  is  unreasonable. 

It  IS  admitted  in  the  opinion  of  the  court 
that  the  contract  in  question  has  some  tend- 
ency to  check  competition  in  rates,  but  it  is 
said  the  restraint  is  slight,  and  therefore  law- 
ful. If  the  natural  tendency  is  to  check  com- 
petition in  the  matter  of  rates,  and  to  place 
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a  restraint,  though  but  slight,  upon  the  free- 
dom of  interstate  traffic,  what  tribunal  is  to 
determine  when  the  proper  boundary  has  been 
passed,  and  by  what  standard  is  the  lawful- 
ness of  the  restraint  to  be  measured?  The 
legal  consequence  of  the  position  of  the  court 
is  that  railway  companies,  by  combinations 
between  themselves,  may  fix  the  schedule  of 
rates  to  be  charged  the  public,  and  may  bind 
tliemselves  under  penalties  not  to  depart  from 
the  rates  thus  agreed  upon,  and  the  citizen 
is  bound  to  pay  the  tariff  thus  established, 
unless  he  can  satisfy  a  court  that  the  sum 
charged  is  unreasonable.  It  may  sound  well 
to  say  that  the  courts  are  open  to  the  citizen, 
and  that  they  will  aflora  him  protection 
against  the  exaction  of  unreasonable  rates, 
but  we  know  that  the  supposed  remedy  would 
only  aggravate  the  original  wrong.  It  is 
said  in  ike  opinion  of  the  court  that  there  is 
nothing  in  the  contract  described  in  the  bill 
which  indicates  any  purpose  or  attempt  to 
obtain  a  monopoly  of  the  trade  of  the  region 
traversed  by  the  defendant  corporations ;  that 
the  systems  of  the  Great  Northern,  the  North- 
ern Pacific,  the  Southern  Pacific,  and  Texas 
Pacific  railway  companies  are  operated  in 
the  reffion  subject  to  the  regulations  of  the 
defendant  association,  but  they  are  not  mem- 
bers of  it,  and  therefore  the  defendant  com- 
panies cannot  monopolize  the  entire  traffic  of 
the  region.  The  great  majority  of  the  patrons 
of  the  several  lines  of  railway  represented  in 
the  association  in  question  do  not  live  at 
competitive  points.  As  to  each  of  them  the 
line  of  railway  nearest  to  them  has,  of  neces- 
sity, an  absolute  monopoly  of  the  carrying 
trade  belonging  to  the  business  in  which  they 
are  engaged.  Of  what  advantaffe  to  a  farmer, 
a  merchant,  or  a  manufacturer  doing  business 
at  or  adjacent  to  a  station  upon  a  given  line 
of  railway  is  the  fact  that  20  or  50  or  600 
miles  from  his  place  of  business  there  is  an- 
other rai  1  way  1  i ne  ?  The  distance  is  so  great, 
and  the  cost  of  reaching  the  same  is  so  great, 
that  he  is  practically  debarred  from  making 
use  of  the  same,  and  he  has  no  choice  in  the 
matter.  Parties  doing  business  at  competi- 
tive points  may  have  free  choice,  and  as  to 
them  it  may  be  true  that  neither  competing 
line  has  a  monopoly  of  the  business  transacted 
at  places  where  competition,  beins^  free  and 
unrestricted,  may  work  out  its  legitimate 
results,  but  this  is  not  true  of  persons  en- 
gaged in  business  at  noncompetitive  points. 
As  to  them,  the  control  of  the  railway  com- 
pany adjacent  to  them  is  practically  absolute. 
Of  necessity,  in  such  case  the  railway  com- 
pany has  a  complete  monopoly  of  the  entire 
transportation  traffic  of  the  region  in  which 
there  is  in  fact  no  competing  line.  Against 
the  evil  tendencies  of  this  monopoly,  pro- 
tection is  afforded  to  the  citizen  by  securing 
free  and  unrestrained  competition  between 
the  lines  of  railway  at  the  several  points  or 
localities  where  they  in  fact  come  into  active 
competition,  and,  reasonable  rates  having 
thus  been  secured  at  these  points,  we  h^ve  a 
standard  established  by  which  it  may  be  de- 
termined whether  the  rates  charged  from  in- 
termediate noncompetitive  points  are  rea- 
sonable or  not,  and  the  provisions  of  the 
Interstate  Commerce  Act  forbidding  a  greater 
24L.  R.  A. 


charge  for  a  shorter  than  a  longer  haul  under- 
similar  circumstances  may  be  invoked  to- 
secure  a  proper  proportionate  relation  be- 
tween the  rates  at  competitive  and  noncom- 
petitive points.     If,  however,  the  railway 
companies  may  combine  together  to  fix  th^ 
rates  to  be  charged  at  competitive  pointa» 
thus  eliminating  the  effect  of  free  competi- 
tion, how  fares  it  with  the  citisEen  residing* 
at  the  noncompetitive  point?    Bv  the  very 
necessities  of  his  location  he  is  debarred  from, 
choosing  the  line  of  railway  he  will  patron- 
ize.   He  is  compelled  to  avail  himself  of  the^ 
facilities  afforded  by  the  line  nearest  him. 
The  railway  therefore  has  the  absolute  mo- 
nopoly of  the  transportation  pertaining  to  th» 
business  of  the  citizen.    It  likewise  lias  the- 
exclusive  control  of  the  rates  to  be  charged ;. 
and  if  the  company,  by  contracts  and  com- 
binations with  the  other  lines  of  railway 
operating  in  the  same  region,  may  free  itself" 
from  the  restrictions  afforded  by  free  coni- 
petition,  what  is  lacking  to  constitute  a  com- 
plete and  absolute  monopoly  of  the  transpor- 
tation  business   thus  dependent   upon   the 
given  line  of  railway?    The  direct  and  nec- 
essary consequence  of  the  contract  enterect* 
into  by  the  defendant  companies  is  to  create- 
and  perfect  an  absolute  monopoly  in  each  of 
the  contracting  parties  over  that  part  of  thm» 
business  carried  over  their  respective  line» 
which  comes  from  that  portion  of  the  terri- 
tory in  whidi  there  is  not  in  active  operatioik- 
a  competing  lino;  and,  even  as  to  regions, 
which  are  so  situated  that  competition  mif^ht 
be  had  in  the  absence  of  contracts  preventing 
the  effects  thereof,  alike  monopoly  is  created* 
by  the  contract  entered  into  by  the  defendant 
companies. 

In  the  matter  of  rates,  competitive  points- 
are  those  where  the  transportation  business* 
of  the  locality  is  sought  by  two  or  more  com- 
peting lines.    In  the  case  of  sales  of  property^ 
at  public  auction,  it  is  the  rule  that  com- 
binations among  proposed  purchasers,  where- 
by it  is  agreed  that  they  will  not  bid  ag[ainst? 
one  another,  but  the  property  shall  be  bid  off 
at  an  agreed  price  for  the  common  benefit  of 
all  the  contracting  parties,  are  illegal,  and 
a  sale  thus  made  is  voidable,  because  all  fair 
competition  is  prevented  by  such  combina- 
tion.   If  the  competitors  for  the  transporta- 
tion business  of  a  given  locality  agree  that 
there  shall  be  no  competition  between  theia 
on  the  subject  of  rates  to  be  charged,  does 
not  the  same  evil  result?    In  the  one  case  it 
is  sought  to  deprive  the  owner  of  his  prop- 
erty, without  paying  to  him  the  fair  value- 
that  would  probably  be  bid  in  case  competi- 
tion was  not  stifled  by  the  agreement  between 
the  purchasers.    In  the  other  the  citizen  is 
subjected  to  the  payment  of  charges  which, 
are  not  the  result  of  free  oompeiition,  but 
are  the  result  of  combinations  and  mutual 
agreements,  entered  into  for  the  express  pur- 
pose of  eliminating  competition  as  an  ele- 
ment in  the  determination  of  the  rate  to  bs- 
charged.     Thus  points  and  localities  which. 
are  competitive  so  lonf"  as  there  is  active 
rivalry  between  the  railway  lines  seeking 
the  business  of  the  region  cease  to  be  such 
when  the  rival  lines  combine  and  become,  iip 
effect,  but  one  upoa  the  subject  of  the  charges 
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to  be  demantlcd  of  the  citizens.  In  such 
event  the  citizen  becomes  subject  to  a  mo- 
nopoly as  complete  and  absolute  as  though 
there  was  but  a  single  line  of  railway  with- 
Id  his  reach.  Thus  is  found  in  the  contract 
and  combination  entered  into  by  the  defend- 
ant companies  elements  which  directly  tend 
to  the  establishment  of  a  monopoly,  complete 
and  absolute,  over  the  transportation  traffic 
in  the  region  traversed  by  the  lines  of  the 
defendant  companies,  due  to  the  undeniable 
fact  that  the  price  charged  for  the  transpor- 
tation of  the  property  of.  the  community  ex- 
ercises a  controlling  influence  over  the  ques- 
tion of  the  success  or  failure  of  the  various 
business  pursuits  and  avocations  upon  which 
the  citizens  are  dependent  for  a  livelihood, 
and,  moreover,  itdirectly  affects  and  controls 
the  cost  to  the  public  of  all  the  necessaries 
of  life. 

The  declaration  found  in  article  I.  of  the 
contract  shows  upon  its  face  the  main  pur- 
pose of  the  combination,  it  being  therein  re- 
cited that  ''the  traflSc  to  be  included  in  the 
Trans-Missouri  Freight  Association  shall  be 
as  follows :  (1)  All  traffic  competitive  be- 
tween  any  two  or  more  members  hereof  pass- 
ing between  points  in  the  following  de- 
scribed territory, "  etc.  Does  not  this  clearly 
show  that  the  main  purpose  of  the  contract- 
ing parties  is  to  deal  with  that  traffic  which, 
in  the  absence  of  combinations  between  the 
railway  companies,  would  be  controlled  by 
the  results  of  competition,  and  to  deal  with 
it  in  such  manner  that  it  will  cease  to  be 
competitive  traffic  and  become  the  subject  of 
combinations  and  agreements  whereby  the 
rates  to  be  char eed— which  is  the  essential 
element  in  which  the  public  has  a  vital  in- 
terest—is removed  from  the  protection  de- 
rivable from  free  and  unrestrained  competi- 
tion, and  is  left  to  the  determination  of 
committees  appointed  by  the  railway  com- 
panies, whose  action  is  binding  upon  the 
members  of  the  association,  and  against 
which  the  individual  citizen  is  without  ad- 
equate remedy,  no  matter  how  unjust  the  rate 
fixed  by  the  committee  may  in  fact  be? 

Another  feature  ob8er7able  on  the  face  of 
this  contract  is  that  by  the  exceptions  con- 
tained in  article  I.  the  traffic  between  many 
points  and  in  some  classes  of  freight  are  ex- 
cepted out  from  the  operation  of  the  agree- 
ment, and  thus  it  ap]>ears  that  it  is  the  ex- 
press purpose  of  the  defendant  companies  to 
carry  pn  part  of  their  business  subject  to  the 
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results  flowing  from  combinations  between 
the  carriers,  and  other  portions  are  not  to  be 
affected  thereby.  Is  it  not  the  natural  result 
that  the  public  will  be  subjected  to  different 
burdens,  and  that  differences  in  rates  will  be 
charged,  which  in  effect  will  result  in  dis 
criminations  for  or  against  particular  locali 
ties?  But  I  shall  not  dwell  upon  this  and 
other  points  of  minor  importance.  As  I  view 
the  subiect,  the  inherent  and  fatal  vice  exist- 
ing in  the  combination  and  agreement  entered 
into  between  the  defendant  railway  compa- 
nies is  found  in  the  fact,  patent  upon  the  face 
of  the  contract,  that  it  is  the  main  purpose 
of  the  contracting  parties  to  stifle  competition 
in  the  matter  of  rates  to  be  charged  the  pub- 
lic. The  illegality  of  such  purpose  is  not 
dependent  upon  the  extent  of  the  restraint 
placed  upon  the  freedom  of  the  public  busi- 
ness, but  upon  the  fact  that  the  avowed  in- 
tent is  to  place  a  restmint,  whether  slight 
or  great,  upon  a  class  of  business  which  ia 
inherently  and  always  of  a  public  nature, 
and  touching  which  the  declaration  of  the 
law,  both  common  and  statutory,  is  that  it 
must  remain  wholly  free  and  unrestricted. 
If  the  protection  afforded  by  fair  and  free 
competition  can  be  evaded  and  nullified  by 
means  of  combinations  such  as  are  contem- 
plated and  provided  for  in  the  contract  en- 
tered into  by  the  defendants  in  this  case 
then  the  only  safeguard  against  unreasonable 
rates  will  be  stricken  down,  and  thus  inter* 
state  commerce  will  be  subjected  to  the  re* 
straints  and  injuries  flowing  from  the  im- 
position of  tariff  rates  agreed  upon  by  the 
companies,  but  in  the  establishment  of  which 
the  public  has  no  direct  control  through  leg- 
islation, nor  direct  influence  through  the  ef- 
fect of  free  competition. 

In  my  judgment,  the  right  to  insist  upon 
free  competition  between  railway  companies 
engaged  in  carrying  on  interstate  commerce 
is  a  right  which  Mlongs  to  the  public,  of 
which  it  cannot  be  deprived  except  by  its 
own  consent,  and  every  contract  or  combina- 
tion between  these  public  corporations  which 
tends  to  remove  the  btisiness  carried  on  by 
them  from  the  influence  of  free  competition 
tends  to  deprive  the  public  of  this  right,  of 
necessity  tends  to  subject  interstate  commerce 
to  burdens  which  are  a  restraint  thereon,  is 
inimical  to  the  public  welfare,  is  contrary 
to  public  policy,  and  in  contravention  of 
both  the  language  and  spirit  of  the  Anti- 
Trust  Act  of  July  2,  1890. 
Reversed  166  U.  S.  290.  41  L.  ed.  1007. 
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Sidney  J.  KOHN  et  al,  ResptM.. 

V. 

RICHMOND  &  DANVILLE  R.  CO.,  Appt 
on  s.  c.  u 

!•  A  demajid  of  fl^oodfl  in  the  hands  of  a 
eanier  by  Tirtne  of  a  chattel  mort- 
^[tugB  after  condition  broken  but  without  any 
legal  prooeas  made  by  a  constable  aotinff  merely 
as  a^nt  of  tbe  mortffagees  will  not  make  the 
carrier  liable  for  conversion  if  it  refuses  to  sur- 
render them  where  the  goods  were  received  from 
a  third  person  who  has  a  bill  of  lading  thecef  or. 

8.  No  admission  as  to  the  ownership  of 
ehatt^  in  possession  of  a  earrler  is 
■hown  by  the  fact  that  the  one  holding  the  bill 
of  lading  remains  silent  when  an  unsuccessful 
demand  is  made  by  a  third  person  for  them  upon 
the  carrier  in  his  presence  under  alleged  title 
papers,  which  will  make  the  carrier*s  refusal  to 
comply  with  the  demand  wrongf  uL 

(Pope,  Jm  dissonttj 

(November  18,  1898J 

APPEAL  by  defendant  from  a  Judgment  of 
tiie  Common  Pleas  Circuit  Court  for  New- 
berry County  affirming  a  judgment  of  a  trial 
Justice  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  the  alleged 
conversion  of  certain  chattels.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  F.  J.  Caldwell,  for  appellant: 

A  refusal  upon  demand  is  no  evidence  of 
conversion,  if  the  party  bona  fide  and  reasona- 
blv  refuse  on  the  ground  of  his  not  being  sat- 
isfied that  the  party  making  the  demand  is  the 
real  owner  of  tbe  goods,  eta 

1  Chitty.  PI.  nSo. 

In  action  of  trover  against  bailee  (hirer)  of 
slave  by  bailor,  tbe  bailee  should  not  be  al- 
lowed to  prove  ownership  of  property  in  a 
third  person,  being  held  incapable  of  disputing 
tbe  title  of  his  bailor. 

Manning  y.  Norwood^  8  Mill.  Const  874. 

He  is  responsible  if  he  delivers  to  a  third 
person  wbo  afterwards  appears  not  the  rightful 
owner. 

8  Walt.  Act.  &  Def.  628;  Roberteon  y.  Wood- 
ward,  $  Rich.  L.  251;  The  Idaho,  98  U.  8. 575, 
29fu.ed.  978. 

A  carrier  cannot  dispute  title  of  deliverer  of 
goods  for  shipment  by  setting  up  adverse  title 
m  liimself  or  another,  which  is  not  being  en- 
foroed  ageinst  him. 

Wallace  v.  MaUhews,  89  Ga.  617,  99  Am. 
Dec.  i78;  Oreat  Western  K  Go.  y.  McComas, 

88  III.  185. 

Carrier  is  liable  for  goods  lost  by  misdeliv- 
ery, whether  by  mistake  or  fraud  practiced 
upon  him. 

LittU  Rock,  M.  R.  dbT.  R.  Co,  y.  OlideweU, 

89  Ark.  487;  Scheu  y.  Erie  R,  Co.  10  Hun,  498; 


Houston  <t  T.  a  R.  Co.  y.  Adams,  49  Tex.  748. 
80  Am.  Rep.  116. 

But  seizure  of  goods  on  legal  process  justi- 
fies delivery. 

Savannah  db  Q,  If.  A.  R.  Co.  y.  Wileox,  48 
Ga.  482;  Robinson  v.  Meinphis  db  O.  R.  Co.  16 
Fed.  Rep.  67;  Ohio  db  M.  R.  R.  Co.  y.  Toha, 
61  Ind.  181,  19  Am.  Rep.  787. 

Mr.  Qeor^B  S.  Mower,  for  respondents: 

In  Bjrriggs  v.  Camp,  2  Speers.  L.  ♦ISI,  it  wa« 
also  held  that  the  mortgagor  had  no  more  tliaa 
a  permissive  possession  under  a  license  result- 
ing from  the  covenant  in  the  mortgage.  It 
would  seem  to  follow  that  where  the  mort- 
gagor parted  with  the  possession,  the  mort- 
gagee would  be  entitled  t«  recover  upon  a  re- 
fusal to  deliver  the  property  upon  demand. 
There  is  no  doubt  that  after  breach  of  condi'* 
tion  the  legal  title  vests  in  mortgagee. 

Reese  v.  Lyon,  20  8.  C.  20;  McCUndon  ▼. 
Wells,  Id.  620;  Levi  v.  Legg,  28  8.  C.  284. 

Nor  that  the  mortgagee  can  recoyer  for  a 
conversion  of  the  property. 

Williams  v.  Dobson,  26  8.  C.  110. 

Any  withholding  of  tbe  property  against  the 
will  of  the  owner  18  evidence  of  a  conversion. 

Jones  V.  Dugan,  1  McCord,  L.  480.  See 
also  Hutchinson  v.  Rdbo,  1  Bail.  L.  546:  Har- 
ris y.  tkiunders,  2  Strobh.  £q.  870. 

A  refusal  by  the  mortgagor  to  deliver  pos- 
session of  the  property  on  demand  amounts  to 
a  conversion  of  it,  and  action  for  the  conver- 
sion will  lie. 

Fletcher  v.  Neudeck,  80  Minn.  125;  Cutter  ▼. 
Copeland,  18  Me.  127;  Bates  y.  Wilbur,  10  Wis. 
416;  Badger  v.  Batavia  Paper  Iffg.  Co.  70  DL 
802. 

Wrongful  intent  is  not  an  essential  element 
of  the  conversion. 

Laterty  v.  Snethen,  68  N.  Y.  522,  28  Am. 
Rep.  184. 

In  the  case  at  bar  there  was  a  refusal  to  de- 
liver the  property  to  the  owner  upon  demand. 

Lewis  y.  Mobl^,  20  N.  C.  828,  84  Am.  Dec. 
879. 

The  appellant  could  not,  even  if  an  adverse 
claim  had  been  made  by  Clendenning,  defend 
or  defeat  respondents'  action  by  asserting  that 
it  had  decided  in  fayor  of  Clendenning,  and 
bad  aided  him  in  removing  the  property 
against  the  will  of  the  respondents,  who  were 
clearly  entitled  to  the  property  under  their 
mortgage. 

The  Idaho,  98  U.  8.  575,  28  L.  ed.  978; 
Hutchinson,  Carr.  §§  406-40a 

Mcl^er,  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  bring  this  action  to  recover 
damages  for  the  conversion  of  certain  personal 
property  alleged  to  belong  to  plaintiffs.  The 
facts  may  be  briefly  stated  as  follows:  On  the 
13th  of  October,  1887,  one  Clendenning  deliv- 
ered to  the  agent  of  defendant  company  at 
Prosperity  the  property  in  question,  consisting 


Nora— The  deoision  that  a  demand  by  virtue  of 
a  chattel  mortgage  after  default  is  not  such  that  a 
oarrier  must  yield  to  as  in  case  of  a  demand  under 
leiral  process  seems  to  be  entirely  new. 

For  tbe  necessity  of  paying  freight  charges  be* 
24L.R.A. 


fore  suing  a  carrier  for  conversion  of  goods,  see 
Baltimore  &  O.  K.  Co.  v.  0*Donnell  (Ohio)  21  L.  R. 
A.  117;  and  note ;  also  Miami  Powder  Co.  v.  Port 
Boyal  &  W.  C.  B.  Co.  (S.  CJ  21  L.  B.  A 12L 
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of  a  lot  of  household  goods,  to  be  shipped  by 
defendant's  train  to  Laurens.  After  said  agent 
bad  received  and  receipted  for  said  goods,  de- 
fendant's agent  was  notified  by  an  agent  of 
plaintifEs  not  to  ship  said  goods,  as  they  be- 
longed to  plaintiffs  under  a  mortgage  given  by 
Ckndenning  to  plaintiffs,  the  condition  of 
which  had  been  broken.  The  goods  were, 
however,  placed  on  the  cars,  and  the  cars 
sealed.  Boon  after  this,  and  just  before  the 
arrival  of  the  train  for  Laurens,  one  Hair,  a 
constable,  appeared  at  the  depot  with  the  mort- 
gage, upon  which  an  indorsement  had  been 
made  by  a  trial  Justice,  purporting  to  author- 
ize said  Hair  to  take  posisession  of  the  goods, 
sod  demanded  them  from  defendant's  agent, 
who  refused  to  deliver  them,  upon  the  ground 
that  the  paper  was  not  sufficient;  "that  I  ought 
to  have  had  a  distress  warrant"  Clendenning 
was  present  at  the  time,  but,  so  far  as  appears 
from  the  evidence,  neither  said  nor  did  any- 
thing. The  goods  remained  at  the  depot,  m 
the  car  in  which  they  had  been  placed  the 
evening  before,  until  1  o'clock  the  next  day, 
when  they  were  sent  on  to  Laurens;  no  fur- 
ther steps  having  in  the  meantime  been  taken 
hy  plaintiffs  to  obtain  possession  of  said  goods. 
The  mortgage  above  spoken  of  was  given  by 
Gendennlng  to  the  plaintiffs  to  secure  the 
payment  of  a  note  which  fell  due  on  the  l«t 
of  May,  1887.  The  plaintiffs  having  obtnioeq 
judgment  for  the  value  of  the  goods,  defe'44>' 
ant  appeals  upon  the  several  grounds  set  out 
in  the  record,  which  need  not  be  specifically 
stated,  as  the  case  turns  upon  the  single  ques- 
tion whether  a  common  carrier  who  has  re- 
ceived goods  for  transportation  from  one  per- 
son, and  given  him  a  bill  of  lading  therefor, 
is  bonnd  to  surrender  them  upon  demand  to  a 
third  person,  who  claims  to  be  the  true  owner 
thereof,  under  pain  of  being  liable  to  an  action 
for  the  conversion  of  said  ^>ods  at  the  suit  of 
sach  third  person.  It  is  conceded  that  under 
the  stringent  rule  of  the  common  law  a  com- 
mon carrier  is  liable  as  an  insurer  for  goods 
committed  to  his  charge  for  transportation, 
and  nothing  but  the  act  of  God  or  the  public 
enemies  will  excuse  him  for  failure  to  deliver 
the  goods  at  their  destination  to  the  person  to 
whom  he  has  contracted  to  deliver  them, — the 
consignee.  Under  this  rule  it  is  very  obvious 
that  the  carrier  would  be  liable  to  bis  bailor 
even  if  the  goods  were  taken  from  his  posses- 
sion by  process  of  law,  and  much  more  so  if 
he  voluntarily  delivered  them  to  the  true  own- 
er, for  this  would  not  be  either  the  act  of  God 
or  of  the  public  -enemy.  But  it  is  claimed, 
and,  we  think,  justly,  that  this  stringent  rule 
has  been  modified  so  as  to  excuse  the  carrier 
from  liability  where  the  goods  have  been 
taken  from  his  possession  by  process  of  law,  pro- 
vided the  carrier  gives  prompt  notice  of  such 
seizure  to  his  bailor;  for,  as  it  is  well  put  by 
Campbell,  Ch.  J.,  in  Pingree  v.  Detroit,  L.  A 
y.  R,  Co.,  66  Mich.  143 :  'If  he  is  excusable 
for  yielding  to  a  public  enemy,  he  cannot  be 
at  fault  for  yielding  to  actual  authority  what 
he  may  yield  to  usurped  authority."  See  also 
StiUiy,  Dafds,^  U.  8.  IBlack,  101,17 L.  ed.  88. 
And  the  same  doctrine  is,  at  least  impliedly, 
recognized,  though  the  point  was  not  distinctly 
Tsised,  in  our  own  case  of  Faust  v.  South  Car- 
oUna  B.  Co.,  8  8.  C.  118.    It  is  also  contended 


that  the  rule  is  still  further  modified  so  as  to 
excuse  the  carrier  from  liability  to  his  bailor 
for  the  nondeliverjfr  of  goods  intrusted  to  him 
for  transportation  if  he  can  show  that  he  has 
delivered  the  goods  to  a  third  person,  who  was 
the  true  owner,  and  entitled  to  the  possession 
thereof,  and  the  case  mainly  relied  upon  to  es- 
tablish this  proposition  is  The  IdaJio,  98  U.  8. 
575,  23  L.  ed.  978,  though  there  are  cases  which 
have  been  decided  in  several  of  our  sister  states 
recognizing  the  same  doctrine.  In  our  own 
state,  however,  we  have  no  case,  so  far  as  we 
are  informed,  which  recognizes  this  modifica- 
tion of  the  rule  as  to  a  carrier's  liability.  It  is 
true  that  the  case  of  Robertson  v.  Woodward,  8 
Rich.  L.  261,  does  seem  to  recognize  the  doc- 
trine that  an  ordinary  bailee— not  a  common 
carrier— may  dispute  tbe  title  of  his  bailor  in 
an  action  of  trover  brought  by  the  latter  by 
showini;  that  his  bailor  had  sold  the  subject  of 
the  bailment  before  tbe  bailment  arose,  and 
that  defendant  was  authorized  to  defend  the 
action,  for  the  benefit  of  the  purchaser.  But 
it  seems  to  us  somewhat  difficult  to  reconcile 
that  case  with  the  previous  case  of  Manning 
V.  Nanoood,  2  Mill.  Const  374.  Be  that  as 
it  may,  however,  and  assuming,  for  the  pur- 
poses of  this  case,  that  the  stringent  rule  of  the 
common  law  as  to  a  carrier's  liabili^  has  been 
thaa  further  JXiodifi^,-:  tftf  -conten^^  ^o^.l^yvria- 
^ondentb,  t^e  qiie«dQn. stall  VeD^m»  ^hedier 
tie  ruie'thuc  modffied  applies  to  this  case.  It 
will  be  observed  that  thecaseswhich  establish  or 
recognize  this  modification  of  the  rule  only  go 
to  the  extent  of  holding  that  a  common  can  ier 
may  deliver  the  goods  intrusted  to  him  for 
transportation  to  the  rightful  owner  upon  hia 
demand,  and,  if  he  does,  he  may  defend  him- 
self against  an  action  brought  by  his  bailor  to 
recover  damages  for  the  nondelivery  according 
to  the  contract  of  bailment  by  showing  that 
he  has  delivered  the  goods  to  the  rightful  own- 
er ;  but  none  of  them  go  to  the  extent  of  hold- 
ing that  he  is  bound  to  deliver  them  to  one 
who  demands  them  as  rightful  owner,  unless 
it  be  the  case  of  Wells  v.  American  Exp,  Co,, 
55  Wis.  23.  42  Am.  Rep.  695.  In  that  case  a 
package  of  money  was  intrusted  to  the  carrier 
to  be  delivered  to  Wells  &Cartwright.  When 
tbe  package  addressed  to  Wells  &  Cartwright 
reached  its  destination,  the  money  was  de- 
manded by  Wells  alone,  he  claiming  to  be  the 
sole  owner,  and  that  Cartwright  had  no  inter- 
est in  it,  to  which  Cartwright,  being  present, 
assented  verbally,  though  "there  was  no  as- 
signment by  Cartwright  of  his  apparent  inter- 
est in  the  package  to  Wells,  and  no  written  or- 
der by  Cartwright  to  deliver  to  Wells,  and  no 
offer  of  any  receipt  or  acquittance  from  both." 
The  defendant  refused  to  deliver  the  money  to 
Wells  alone,  and  insisted  also  that  the  money 
had  been  subjected  togarnishee  proceedings 
against  Cartwright.  Wells  then  brought  his 
action,  not  upon  the  bill  of  lading  or  express 
receipt,  but  for  money  had  and  received,  and 
the  court  held  that,  "irrespective  of  the  gar- 
nishment," the  plaintiff,  having  established  his 
individual  right  to  the  money,  was  entitled  to 
recover.  The  authorities  cited  by  the  learned 
Judge,  while  they  do  establish  the  doctrine  that 
a  common  carrier  may,  with  safety,  deliver  to 
the  rightful  owner,  do  not  establish  the  doc- 
trine that  he  is  bound  to  do  so ;  and  his  ae- 
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samption  th»t  tbe  one  follows  from  the  other 
is  not,  in  our  judgment,  well  founded.  In  ad- 
dition to  this,  the  action  in  that  case  was  for 
money  had  and  received »  which  does  not  nec- 
esaarily  imply  a  tort  on  the  part  of  defendant; 
while  here  tbe  action  is  for  the  conversion  of 
the  ffoods,  which  does  Involve  the  idea  of  tort. 
Again,  in  that  case  it  appeared  that  Cartwright, 
one  of  the  persons  named  as  consignee,  was 
not  only  present  when  Wells,  the  other  con- 
signee, demanded  the  money,  claimiDg  it  as 
his  individual  properly,  but  actually  ansented 
to  such  claim,  and  hence  tbe  oirrier  bad  no  ex 
cuse  for  refusing  to  comply  with  the  demand. 
It  seems  to  us  that  the  whole  case  turns  up- 
on the  question  whether  a  carrier,  resting  un- 
der very  stringent  obligations  to  his  bailor, 
is  bound  to  assume  tbe  burden,  where  a 
third  person  makes  a  demand  upon  him  for 
goods  intrusted  to  him  for  transportation,  not 
enforced  by  legal  process,  of  showing  not 
only  that  such  third  person  is  the  rightful 
owner,  but  is  also  entitled  to  tbe  immediate 
possession  of  the  goods.  It  seems  to  us  that 
common  justice  would  require  that  such  bur- 
den should  be  assumed  by  tbe  claimant,  who 
is  most  likely  to  have  the  means  of  meeting  it. 
and  not  upon  the  carrier,  who  cannot  be  sup- 


session  of  the  goods  wluTsticli  Hgh'tfurow^V.; 
possession  of  personal  property  being  evidence 
of  tide.  The  most  that  could  be  properly  re- 
quired of  the  carrier  would  be  to  hold  the 
goods,  notifying  his  bailor  of  tbe  demand  which 
had  been  made  upon  him,  and  let  the  claim- 
ant contest  with  the  bailor  the  question  of 
ownership.  Under  these  views,  we  do  not 
think  that  the  judgment  below  can  be  sus- 
tained. The  goods  were  not  seized  or  demand- 
ed under  any  legal  process.  The  fact  that  the 
person  selected  as  the  a^nt  of  plaintiffs  to  en- 
force their  mortgage  claimed  to  be  a  constable 
cannot  affect  the  question,  for,  even  where  a 
mort.s:age  of  personal  property  is  placed  in  the 
hands  of  the  sheriff,  with  instructions  from  the 
mortp:agce  to  seize  and  sell  the  mort&ra^ed 
property,  the  sheriff  does  not  act  officially,  but 
merely  as  the  private  agent  of  the  mortgagee. 
Eobins  V.  Rvff,  2  Hill,  L.  406.  It  is  claimed, 
however,  that  the  bailor,  Clendenning,  being 
present  when  the  goods  were  demanded  of  the 
defendant's  a^ent  by  the  agent  of  the  plaintiffs, 
and  sayiner  nothing,  was  an  admission  that 
plaintiffs  were  the  rightful  owners,  and  en- 
titled to  the  immediate  possession  of  the  goods, 
and  therefore  defendant  had  no  excuse  u>r  re- 


fusing to  comply  with  the  demand.  We  can- 
not take  that  view.  We  do  not  see  what  ob- 
ligation rested  upon  him  to  interpose  in  tbe 
colloquy  between  tbe  agents  of  plaintiffs  and 
defendant.  He  delivered  tbe  goods  for  ship- 
ment to  the  defendant,  and  held  its  bill  of  la4i- 
ing  obligating  defendant  to  deliver  them  ac- 
cording to  its  terms,  and  there  was  no  occasioa 
for  him  to  speak.  If  he  had  stood  silently  by 
and  allowed  the  defendant  to  deliver  tbe  goods 
to  plaintiffs,  claiming  to  be  the  rightful  own- 
ers, without  protest  or  objection,  we  can  very 
well  see  bow  he  might  have  been  estopped 
from  subsequently  claiming  them  from  defend- 
ant; but  we  do  not  see  how  his  silence  when 
plaintiffs  were  making  an  unsuccessful  de- 
mand on  defendant  could  possibly  affect  the 
question  involved  here. 

The  judgment  of  this  eourt  U  that  the  jvdg- 
ment  oftlu  Cireuit  Court  he  reversed,  and  that 
the  ease  be  remanded  for  a  new  trial. 

McGowan,  /.,  concurring: 

The  amount  involved  in  this  case  is  not  large, 
but  the  principle  is  important.  After  careful 
consideration,  it  seems  to  me  that,  when  a 
common  carrier  is  intrusted  with  property  for 
transportation,  his  first  responsibility  is  to  tbe 
person  who  has  intrusted  him  with  the  prop 
erty,  and.  upon  claim  of  the  property  by  a 
(bird  party,  that  he  should  not  be  required,  at 
tii^  risk,  to  judge  between  the  parlies  as  to  the 
ownership  of  the  property.  He  should,  bow 
ever,  always  and  at  once  yi^ld  to  the  force  of 
legal  process,  which  intervenes  and  takes  the 
;jroperty,  thus  relieving  the  carrier  from  the 
responsibility  of  being  judge  in  the  matter.  I 
have  not  been  able  to  satisfy  myself  that  the 
paper  presented  to  the  official  of  the  railroad  in 
this  case  was  in  the  proper  sense  "legal  pro- 
cess." It  seems  to  have  been  a  simple  mort- 
gage of  personal  property,  after  condition 
broken,  but  there  was  about  it  none  of  the 
usual  indicia  of  legal  process,  such  as  a  sum- 
mons, warrant,  writ,  ur  seal  of  the  court.  It 
did  not  appear  that  there  had  been  any  judi- 
cial determination  of  tbe  matter,  and  tbe  paper 
was  in  the  bands  of  one  who,  on  the  occasion, 
was  acting  merely  as  the  agent  of  tbe  mortga- 
gees. For  this  reason  I  concur  in  the  opinion 
of  the  chief  justice. 


Poi>e»  /. 

ing  opinion. 


I  dissent,  and  will  file  a  dissent- 


NOTB.— This  case  bas  been  held  in  type  for  the 
purpose  of  embodying  the  diflsentini?  opinion  in 
tbp  report,  but  tbe  opinion  has  not  yet  beeo  Hieti 
and  It  is  impracticable  to  wait  longer  for  it.  [Ed.  ] 
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an  N.  Y.  205.) 

1.   Entry  by  contractors  on  the  prem- 
iaes  of  another  to  shore  up  his  build- 


ing without  license  and  a^fnst  his  protest  is  a 
trespass  although  the  statute  makes  it  necessary 
to  protect  his  wall  in  cases  of  excavations  ^Mf 
afforded  the  necessary  license  .  .  .  and  not  other- 
wise." 

.2*  The  owner  of  premises  who  con- 
tracts for  excavations  with  agreement 
that  the  contractors  shall  do  tbe  necessary  shor- 


Nora.— On  the  question  of  liability  for  acts  of  I  case,  the  noU  to  Hawver  ▼.  Whalen  (Ohio)  14  L.  ft. 
contractors,  see,  in  connection  with  the  present  I  A.  SiiS. 
24  L.  R.  A. 

See  also  33  L.  R.  A.  504:  37  L.  R.   A.  140. 
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tag,  etc.,  as  required  by  law  to  not  liable  for  an 
entry  by  the  oontractors  on  the  premiaea  of  the 
adjoining  property  without  lloenae  to  do  such 
•shorinir  aa  the  law  requires  them  to  do  only  when 
afforded  the  neceasary  Uoenae. 

(February  6, 18M.) 

APPEAL  by  defendanto  from  a  Judgment  of 
the  Gkneral  Term  of  the  Court  of  Com- 
mon Pleas  for  the  City  and  Couoty  of  New 
Tork,  affirming  a  ludgment  of  the  Trial  Term 
in  fa?or  of  plainiiffa  in  an  action  brought  to 
Tecover  damages  for  injuries  to  plaintiffs' 
property  caused  by  tbird  persons  with  whom 
•defendants  had  contracted  for  the  shoring  up 
of  adjacent  buildings  during  the  process  or  ex- 
cavation for  a  cellar  on  defendants'  land.    B^ 

Statement  by  Andrewfl,  Ch.  J, : 
The  plaintiffs  were  wholesale  merchants,  and 
lessees  of  the  first  floor  and  basement  of  No. 
632,  Broadway,  New  York  city,  where  they 
•conducted  the  business  of  the  sale  of  millinery 
goods.  The  defendants  owned  the  adjacent 
lot  on  the  south,  and,  being  about  to  erect  a 
new  building  thereon,  upon  a  plan  which  re- 
•quired  their  lot  to  be  excavated  twenty-two  feet 
below  the  curb,  entered  into  a  written  contract 
with  the  firm  of  F.  &  S.  £.  Goodwin,  profes- 
viooal  shorers,  whereby  that  firm  agreed  as 
follows:  "We  agree  to  do  the  shoring,  sheatb 
piling,  and  bridging  (as  required  by  Taw)  that 
is  necessary  to  erect  buildings  Nos.  628  and  680 
Broadway,  running  througn  to  Crosby  street; 
<io  the  work,  according  to  plans  and  specifica- 
lious,  for  the  sum  of  one  thousand  one  hundred 
and  seventy-five  dollars;  work  to  commence  at 
once  when  ready  ($1,175),  also  agree  to  be  re- 
sponsible for  any  accident  by  improperly  doing 
the  work."  The  foundation  of  the  southern 
wall  of  the  building  occupied  by  plaintiffs  was 
nine  feet  below  the  surface,  and,  unless  shored 
up  in  some  way  during  the  progress  of  the  ex- 
cavation on  the  defendant'a  lot,  the  wall  would 
naturally  be  undermined,  and  would  probably 
&I1.  Tlie  contractors  entered  upon  the  prem- 
ises occupied  by  the  plaintiffs,  and  inserted 
needle  beams  in  the  basement  of  the  building, 
breaking  the  wall  for  that  purpose,  and  occa- 
tioned  serious  damage  to  the  stock  of  gO()ds  of 
the  plaintiffs  from  dirt  and  their  exposure  to 
dampness,  and  greatly  hindered  them  in  the 
transaction  of  their  business.  There  was  con- 
fiicting  evidence  upon  the  question  whether  the 
contractors  obtained  permission  from  the 
plaintiffs  to  enter  the  premises  for  the  purpose 
•of  shoring  up  the  wall.  The  plaintiffs  denied 
tbat  such  permission  was  given,  and  they  gave 
evidence  tending  to  show  that  they  protested 
against  such  entry,  and  that  the  contractors, 
in  defiance  of  their  protest,  invaded  their 
premises,  and  committed  the  trespasses  of 
which  they  complain.  On  the  part  of  the  de- 
fendants'one  of  the  contractors  testified,  in 
substance,  that  before  commencing  the  work 
be  informed  one  of  the  plaintiffs  that  he  was 
employed  to  do  the  shoring,  and  pointed  out 
what  was  necessary  to  be  done;  that  he  con- 
seoted  tbat  the  witness  might  proceed  with  the 
work.  The  Judge  submitted  to  the  jury  the 
question  whether  such  consent  was  given,  and 
ehargkl  them  that  if  consent  was  given  the 
S4L.R.A. 


1  plaintiffs  could  not  recover  in  this  action.  It 
'  was  conceded  that  the  Goodwins  were  inde- 
pendent contractors,  and  the  Judge  so  charged 
the  Jury.  It  waa  shown  that  they  had  large 
experience  in  this  kind  of  work,  and  their 
competency  was  not  questioned.  One  of  the 
contractors  testified  that  he  had  forty  years' 
experience,  and  he  further  testified:  *'I  know 
of  no  other  way  in  which  I  could  have  shored 
up  that  brick  wall  than  the  way  which  was 
employed."  It  does  not  appear  that  the  de- 
fendants gave  any  directions  to  the  contractors 
during  the  progress  of  the  work,  or  that  they 
had  any  knowledge  of  the  circumstances  under 
which  they  entered  the  plaintiffs'  premises,  or 
whether  such  entry  was  with  or  without  the 
license  of  the  plaintiffs.  Their  connection 
with  the  transaction  commenced  and  ended, 
so  far  as  appears,  with  the  making  of  the  writ- 
ten contract  above  given,  except  that  one  of 
the  plaintiffs,  after  the  work  had  progressed 
for  some  time,  asked  one  of  the  defendants  to 
intercede  with  the  contractors  to  do  the  work 
in  a  way  which  would  cause  them  less  incon- 
venience, which  he  promised  to  do.  The  de- 
fendants neither  employed  nor  had  any  control 
of  the  men  engaged  in  the  work.  They  were 
employed  and  paid  by  the  contractors.  The 
court  charged  the  Jury  that  if  the  plaintiffs 
gave  no  license  to  the  contractors  to  enter  the 
premises  to  do  this  work  the  defendanu  were 
liable  for  the  injury  sustained  by  the  plaintiffs. 

Mr,  Nathaniel  Mjers,  for  appellants: 

The  plaintiffs'  building  was  not  entitled  to 
be  supported  by  defendants' land. 

BadcliffY,  Brooklyn,  4  N.  Y.  203,  68  Am. 
Dec.  357. 

The  Judgment  in  this  case  can  find  no  Justi- 
fication in  anything  contained  in  the  Act  of  the 
legislature  of  1855. 

(a)  Because  that  act  is  unconstitutional. 
Tbat  statute  imposes  a  servitude  upon  land 

not  existing  under  the  common  law,  and  it  finds 
no  justitication  In  the  police  power  of  the  state 
or  any  other  constitutional  power. 

(b)  That  the  Act  of  1855  applies  only  to  a 
case  where  the  one  excavating  is  "afforded  the 
necessary  license  to  enter  on  the  adjoining 
land,  and  not  otherwise." 

Goodwin  was  an  independent  contractf>r; 
and  the  defendants  are  not  liable  for  his  acts, 
they  having  simply  contracted  with  him  to  do 
"necessary"'  things  in  a  "lawful"  way. 

One  contracting  with  another  to  do  a  lawful 
act  is  presumed  to  have  contracted  with  him 
to  do  It  in  a  lawful  manner. 

If  the  contract  is  a  legal  one  the  wrongful 
acts  of  the  independent  contractor  are  his  own, 
and  not  those  of  the  party  with  whom  the  con- 
tract is  made,  but  who  bus  no  control  over  the 
details  of  the  work  nor  over  the  means  which 
the  contractor  employs  to  fulfill  his  contract. 

It  was  error  f«ir  the  court  to  charge  the  jury 
tbat  although  they  should  find  that  plaintiffs 
had  consented  to  the  entry  by  Ooodwin  and  to 
his  inserting  the  needles,  still  their  verdict 
should  be  for  plaintiffs,  if  they  found  that  Good- 
win did  his  work  negligently. 

BuOer  v.  Towruend,  126  N.  T.  105;  Wj/llis 
v.  Palmer.  19  L.  R.  A  285,  137  N.  Y.  257; 
McOtfferty  v.  SpupUn  Dnyvil  ik  P.  M,  R.  Co. 
61  N.  Y.  178, 19  Am.  Rep.  267;  King  v.  Nevt 
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7<?rAj  Ont.  dTK  5.  iZ.  CA>.  66  N.  Y.  181,  28 
Am.  Rep.  87. 

Mr.  Bug^ene  S.  Wes,  for  respondents: 

The  secessary  effect  of  the  contract  wherehy 
the  defendants  employed  Mr.  Goodwin  was  the 
trespass- and  the  damage  consequent  thereupon. 

Under  such  cases  the[employer  as  well  as  the 
contrfictor  is  liable. 

PUrrepont  t.  LotOess,  72  N.  Y.  211;  Atlanta 
dF.B.  Co,  V.  Kimberly,  87  Ga.  161. 

TbA  claim  of  the  appellants  to  the  effect 
that  (he  defendants  had  a  right  to  enter  upon 
the  v^emises  of  the  plaintiffs  without  permis- 
sion Is  not  sound. 

Minson  y.  Oppenheim,  56  N.  Y.  286. 

Andrews^  Ch,  J,,  delivered  the  opinion  of 
the  liourt: 

TUe  entry  by  the  contractors  upon  the  prem- 
ises without  the  license  and  against  the  protest 
of  tLe  plaintiffs  was  a  trespass,  and  rendered 
them  liable  for  the  damages  sustained  by  the 
plaintiffs  to  their  possession,  and  to  the  mer- 
chandise in  the  store,  resulting  from  the  un- 
lawfoi  entry.  The  liability  would  extend  also 
to  an;  person  who  advised  or  directed  the  un- 
lawful acts.  It  was  upon  this  principle  that 
the  court  charged  the  Jury  that  the  defendants 
were  liw^ble  if  the  entry  was  without  the  license 
of  the  |)Iaiutiffs.  The  court  regarded  the  con- 
tract made  by  the  defendants  with  the  con- 
tractoii  as  in  law  a  direction  by  them  to  the 
contractors  to  commit  the  trespass  complained 
of.  If  this  view  is  well  founded,  there  was  no 
error  In  the  charge.  But  we  are  of  the  opinion 
that  (be  construction  placed  upon  the  contract 
bv  the  trial  judge  is  not  warranted.  Tbe 
Cfood  wins  were  independent  contractors.  This 
was  60  ruled  by  the  court  on  the  trial,  and  was 
conceded  on  the  argument  here.  This  fact  is 
only  important  to  exclude  any  liability  founded 
on  tbe  ordinary  relation  of  master  and  servant. 
Where  this  relation  exists,  the  master  may  be 
liable  for  the  wrongful  act  of  the  servant, 
although  committed  without  his  authority,  and 
even  in  violation  of  his  instructions,  provided 
it  was  committed  in  the  business  of  the  master, 
and  within  the  scope  of  the  servant's  employ- 
ment. Eigffin$  v.  Waterrltet  Tump.  <fc  R.  Co. 
46  N.  Y.  28,  7  Am.  Rep.  298.  But  where  a 
trespass  has  been  committed  upon  the  rights 
or  property  of  another,  by  the  advice  or  direc- 
tion of  a  defendant,  it  is  wholly  unimportant 
what  contractual  or  other  relation  existed  be- 
tween the  immediate  agent  of  the  wrong  and 
the  person  sought  to  be  cbar^red.  The  latter 
cannot  shelter  himself  under  the  plea  that  the 
immediate  wrongdoer  did  the  act  in  execution 
of  a  contract,  or  that  he  came  within  the  defi- 
nition of  an  independent  contractor  as  to  the 
performance  of  the  work  in  the  execution  of 
which  the  tortious  act  was  committed.  If  he 
advised  or  directed  tbe  act,  his  liability  is  es- 
tablished. The  contract  entered  into  between 
the  defendants  and  tbe  contractors  did  not,  as 
we  construe  it,  authorize  the  contractors  to 
commit  a  trespass  upon  tbe  premises  of  tbe 
plaintiffs.  In  construing  the  contract,  it  is  im- 
portant to  consider  tbe  situation.  Tbe  defend- 
ants were  about  to  tear  down  the  old  building 
on  their  premises,  and  erect  a  new  one  accord- 
ing to  plans  wbich  required  an  excavation  of 
their  lot  to  the  depth  of  twenty-t  wo  feet  Tbey 
had  a  lawful  right  to  make  the  excavation. 
24L.R.A. 


The  excavation  would  probably  endanger  tbe 
adjacent  wall  of  the  building  of  the  plaintiffs. 
No  common-law  duty  was  imposed  upon  tbe 
defendants  to  shore  up  or  protect  the  wall  from 
injury.    The  building  of  the  plaintiffs  had  no 
easement  of  support  by  the  land  of  the  defend- 
ants.   The  rule  of  the  common  law  placed  the 
burden  of  protecting  tbe  wall  from  injury  f  rook 
the  excavation  upon  the  owners  of  the  wall. 
The  defendants  were  bound  only  to  the  exercise 
of  reasonable  care  in  making  the  excavatioD^ 
doing  no   unnecessary  damage.    Derrity  v. 
Bapp.  72  N.  Y.  808,  and  cases  cited.     Under 
the  common  law  they  had  no  right  to  enter 
upon  the  premises  of  the  plaintiffs  to  shore  up 
the  wall,  nor  would  they  nave  been  under  any 
duty  to  do  so.  even  if  they  were  permitted  by 
the  owners  of  adjacent  premises.    The  legisla- 
ture, recognizing  the  hardships  imposed  upon 
owners  of  improved  property  by  the  rale  of 
common  law,  intervened  by  the  Act,  chapter 
6  of  the  Laws  of  1855  as  to  the  cities  of  New 
York  and  Brooklyn.    By  that  Act  the  duty  was 
imposed  upon  lot  owners  proposing  to  excavate 
their  lots  to  the  depth  of  more  than  10  feet 
below  tbe  curb  to  protect  at  their  own  expense 
a  wall  on  or  near  the  boundary  line  of  adjacent 
premises  from  injury  from  such  excavation, 
'•if  afforded  the  necessary  license  to  enter  on 
the  adjoining  land,  and  not  otherwise."    The 
contract  between  the  defendants  and  the  con- 
tractors was  made  under  this  condition  of  tbe 
law.    The  defendants  contemplated  an  exca- 
vation on  their  lot  more  than  ten  feet  in  depth. 
The  Law  of  1855  cast  upon  them  the  duty  Xo^ 
protect  the  wall  on  the  lot  of  the  plaintiffs,'  "'if 
afforded  the  necessary  license  to  enter"  for  that 
purpose.    The  defendants  made  the  contract, 
as  is  to  be  inferred,  without  having  obtained 
the  permission  of  the  plaintiffs  to  enter  upon 
their  premises,  but  upon  the  assumption  that 
the  permission  would  be   given.    The  con- 
tractors bound  themselves  to  do  the  shoring 
**as  required  by  law."    They  were  not  author- 
ized by  the  contract  to  enter  the  adjacent 
premises  without  permission  of  the  owners  and 
occupants.    It  was  necessarily  implied  that 
they  were  employed  to  discharge  the  obligation 
imposed  upon  the  defendants  by  the  Act  of 
1855,  and  it  was  a  prerequisite  that  the  consent 
of  the  owners  or  occupants  should  be  obtained 
before  entry  could  be  lawfully  made.     Tbe 
defendants  neither  in  terms  authorized  an  entry 
by  the  contractors  as  trespassers,  nor  can  such 
intention  be  presumed.    On  the  contrary,  the 
contractors  were  to  act  "as  required  bylaw." 
It  would  have  been  a  complete  answer  to  a 
claim  by  the  defendants  for  a  breach  of  the 
contract  by  the  contractors  that  thejlatter  were 
unable  to  obtain  the  permission  of  the  plaintiffs 
to  enter  the  premises  to  do  the  work  required, 
and  that  it  could  not  have  been  done  without 
such  entry.    If  there  was  any  evidence  that  the 
defendants  advised  or  directed  the  trespass, 
other  than  that  furnished  by  the  contract,  it 
should  have  been  submitted  to  the  jury.    Tbere 
was  none  to  justify  a  ruling  as  matter  of  law 
that,  in  the  absence  of  a  license  to  enter,  the 
defendants   were  liable.    We  think  the  trial 
judge  erred,  and  that  the  judgment  below 
should  be  reversed,  and  a  new  trial  ordered^ 
with  costs  to  abide  the  event. 

Judgment  reversed. 

All  concur. 
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Sophia  BOOTH,  Refpt, 

V. 

ROME,  WATERTOWN  &  OGDENSBURQ 
TERMINAL  R.  CO..  Appt. 

a40  N.  Y.  267.) 

1.  Aets  of  a  railroad  or  other  private 
corporation  in  the  execution  of  char- 
ter or  statutory  powers  are  not  wttbln 
the  rule  that  ieiriclative  authority  for  acts  caus- 
Ini;  cooeequentlal  injury  to  private  property  it  a 
bar  to  a  claim  for  Indemnity. 

S.  The  use  of  ezplosiTes  in  hlastiafl^  on 
one's  own  premises  does  not  eonstitnte 
a  BoisanGe  which  will  create  a  liability,  with- 
out regard  to  neffUs^noe,  where  the  blasting  is 
the  only  proper  mode  of  aooompliBhinc  a  neoea- 
ary  work. 

8.  Ii^iiry  to  another's  house  hj  a  mere 
eoncnssiony  without  tbrowiuff  rock  or  other 
material  on  the  premieea,  occasioned  by  blastiuiT 
on  one^  own  premises  in  order  to  adapt  them  to 
a  lawful  use.  when  that  mode  is  the  only  proper 
one  and  the  work  is  transacted  with  due  core  and 
diligence,  creates  no  liability. 

(December  6, 1803.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  DepartmeDt,  afflrming  a  judgment  of  the 
HoDToe  County  Circuit  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  in- 
juries to  plaintiff's  property  by  blasting  for  de- 
fendanf  B  right  of  way.    BsversecL 

Statement  by  Andrews.  Ch.  J,: 
This  appeal  is  from  a  judgment  of  the  gen- 
eral term  of  the  fifth  department  affirming  a 
judgment  on  verdict  for  the  plaintiff.  The 
priDcipo]  facts  upon  which  the  question  pre- 
sented arises  are  as  follows:  The  defendant  is 
a  railroad  corporation  organized  under  the 
general  railroad  law  of  this  state.  In  1887  it 
owned  a  lot  in  the  city  of  Rochester  extending 
from  the  west  side  of  St.  Pftul  street  to  the 
I  Genesee  river,  adjacent  to  a  lot  owned  by  the 
plaint i^  on  the  south,  purchased  by  her  in 
i  l^,on  which  was  a  dwelling  occupied  by 
'  her.  fronting  on  St.  Paul  street,  the  north  side 
of  which  was  about  six  feet  south  of  the  north 
line  of  her  lot  The  defendant  projected  an 
extension  of  its  road  from  a  point  east  of  St. 
Paul  street  to  the  Qenesee  river,  and  thence 
icross  the  river  by  a  bridge.  It  obtained  the 
consent  of  the  municipal  authorities  to  cross 
8t.  Paul  street  by  a  tunnel  or  cutting,  and 
proceeded  to  extend  its  road  across  the  street 
to  the  liver.  Its  Une  crossed  St.  Paul  street 
from  a  point  on  the  east  side  of  the  street  op- 
posite the  lot  of  the  defendant,  striking  the 
center  of  defendant's  lot  on  the  west  side,  and 
tbence  ran  longitudinally  through  the  lot  to 
tbe  bank  of  the  river.  It  became  necessary, 
io  order  to  comply  with  the  conditions  im- 
posed by  the  city  authorities,  that  the  defend- 


ant's roadbed  at  the  crossing  should  be  de- 
pressed 15  feet  or  more  below  the  surface  of 
the  street.  The  excavation  required  forthis- 
purpoee  involved  also  the  necessity  of  con- 
tinuing the  cutting  through  the  lot  of  the  de- 
fendant so  as  to  procure  a  uniform  grade. 
The  soil  extended  about  10  feet  below  the  sur- 
face, and  underlying  that  was  rock,  which  it 
became  necessary  to  remove  to  the  depth  of 
about  4  feet.  It  was  loosened  by  blasting  with 
gunpowder.  It  was  claimed  by  the  plaintiff, 
and  evidence  was  given  tending  to  show,  that 
in  consequence  of  the  blasting  the  plaintiff's 
house  was  seriously  injured;  that  the  founda- 
tions were  cracked,  the  beams  and  Joists  pulled 
apart,  the  plaster  loosened,  and  that,  generally, 
the  house  was  wrenched,  and  rendered  inse- 
cure. It  is  not  claimed  that  any  rock  or  ma- 
terials were  thrown  by  the  blasts  upon  the 
plaintiffs  lot.  In  what  particular  wav  the  in- 
jury was  produced  was  not  shown.  It  may  be 
inferred  that  it  was  caused  by  the  jarring  of 
the  ground  or  the  concussion  of  the  atmos- 
phere created  bv  the  explosions,  or  by  both 
causes  combined.  It  was,  however,  aSfflrma- 
tively  proven,  without  contradiction,  that 
there  was  no  disturbance  of  the  earth  on 
the  sides  c'  the  excavation,  and  that  gas- 
and  water  pipes  in  the  street,  exposed  bv 
the  excavation,  were  not  displaced  or  injureo. 
It  was  substantially  conceded  that  the  defend- 
ant exercised  due  care  in  conducting  the  blast- 
ing, and  that  it  was  necessary  in  order  to  re- 
move the  rock.  There  was  evidence  tending 
to  show  that  the  persons  engaged  in  the  work 
were  informed  from  time  to  time  during  its 
progress  that  injury  was  being  done  to  the 
plaintiff's  house.  The  trial  judge  instructed 
the  jury  that  the  defendant,  in  using  power- 
ful explosives  in  blasting  rock,  used  them  at 
its  peril,  and  that  if  the  plaintiff's  house  was 
injured  thereby  the  defendant  was  liable  for 
the  damages  occasioned,  and  **  that  it  made  no 
difference  whether  the  work  was  done  care- 
fully or  negligently."  Exception  was  taken 
by  the  defendant  to  this  instruction.  The  jury 
found  that  the  damage  to  the  house  from  the 
blasting  was  $1,750.  and  this*sum  was  in- 
cluded in  the  verdict.  The  court  overruled 
the  contention  of  the  defendant  that  in  con- 
structing its  road  it  was  acting  under  legisla- 
tive authority,  and  was  on  that  ground,  in  the 
absence  of  negligence,  exempted  from  liability^ 
even  although,  as  between  individuals,  an  ao- 
tion  might  be  noaintaioed. 
Other  facts  are  stated  in  the  opinion. 

Mr.  P«  M*  French*  for  appellant: 
The  owner  of  land  has  the  natural  right  to 
the  use  of  the  same  in  the  situation  in  which  it 
was  placed  by  nature,  surrounded  and  pro- 
tected by  the  soil  of  the  adjacent  lots,  and  the 
owners  of  such  adjacent  lots  have  no  right  to 
destroy  his  land  by  removing  their  natural 
supports  or  barriers.  Whero  a  person  in  the 
exercise  of  ordinary  care  and  skill,  in  making 


KoTS.— The  New  York  court  of  appeals  in  the 
PraKQt  ease  not  only  reverses  the  decision  below 
bot  overrules  decisioiis  of  lower  New  York  courts 
to  vUoh  it  does  not  refer  but  whioh  are  referred 
to  in  the  ncU  on  injuries  to  land  and  Imildings 
from  blasttnff,  with  the  case  of  Benner  v.  Atlantic 
I>Rdgin«  Go.  iN.  Y.)  17  Ii.  B.  A  SUL 
UUKA. 

See  also  32  L.  H.  A.  588. 


As  to  duty  of  those  engaired  in  blasting  in  re- 
spect to  the  safety  of  other  persons,  see  Blackwell 
V.  Moorman  (N.  C.)  17  L.  R.  A.  720,  and  note. 

As  to  liability  for  acts  of  independent  contraotora 
in  blasting,  see  that  part  of  note  to  Hawver  v. 
Whalen  (Ohio)  14  L,  B.  A.  beginning  on  p.  8301 
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K£w  York  Coubt  of  Appeals. 


Dec, 


«Q  excaTAtion  for  the  improving  of  hifl  own 
lot,  digs  80  near  the  foundation  of  the  house 
•on  the  adjacent  lot  as  to  cause  it  to  crack  and 
•aetlle  he  will  not  be  liable  for  the  injury  if  such 
^injury  would  not  have  injured  the  adjacent  lot 
jn  ita  natural  state. 

Lcuala  v.  Holbrook,  4  Paige,  170.  8  L.  ed. 
tftl.  25  Am.  Dec.  624;  RadeliffY.  Brooklyn,  4 
N.  Y.  196,  68  Am.  Dec.  857;  2  Washb.  Real 
Prop.  4th  ed.  pp.  360,  862.  »76;  Boone,  Real 
;Prop.  §  144;  Lotee  v.  Buchanan,  51  N.  Y.  476, 
10  Am.  Rep.  628;  Marvin  v.  Brevoster  Iron 
Min.  Co.  55  N.  Y.  588, 14  Am.  Rep.  322;  Witde 
^.  Minsierley,  2  Rolle,  Abr.  665,  title  Tretpass; 
Thurston  v.  Hancock,  12  Mass.  220, 7  Am.  Dec. 
•57;  Qilmore  v.  DriscoU,  122  Mara.  201,  23  Am. 
Rep.  812;  McOuire  v.  Grant,  25  N.  J.  L.  856, 
•67  Am.  Dec.  49;  Hatch  v.  Vermont  Cent.  R,  Co. 
-25  Vt.  64;  Beard  v.  Murphy,  87  Vt.  99,  86  Am. 
Dec.  698;  Etehardion  v.  Vermont  Cent.  R.  Co. 
.25  Vt.  465,  60  Am.  Dec.  283;  Charleas  v.  Ran- 
kin, 22  Mo.  566,  66  Am.  Dec.  642;  O'Connor 
'v.  Piilt^urgh,  18  Pa.  187;  Quincy  v.  Jones,  76 
HI.  231,  20  Am.  Rep.  248;  Busby  v.  Holthaus, 
46  Mo.  161;  N<yrthem  Transp.  Co.  of  Ohio  v. 
Chicago,  99  U.  S.  640,  25  L.  ed.  387;  JHxon  ▼. 
Wilkinson.  2  McArth.  425;  Tiedeman,  Real 
Prop.  ed.  1885,  §  618. 

The  building  of  the  railroad  being  of  a  pub- 
lic nature,  and  the  defendant  having  acted  un- 
^er  lawful  authority,  it  had  a  right  to  dig  and 
blast  on  its  own  land  so  long  as  such  digging 
and  blasting  were  done  in  a  careful  and  pru- 
dent manner. 

BeUinyer  y.  New  York  Cent  Railroad,  28 
K.  Y.  42:  New  York  Cent.  A  H.  R.  R.  Co.  v. 
Kip,  46  N.  Y.  551,  7  Am.  Rep.  885;  Atwater 
T.  Canandaigua  Trustees,  124  li.  Y.  602;  Conk- 
lin  V.  New  York,  0.  A  W.  R.  Co.  102  N.  Y. 
107;  Mover  y.New  York  Cent,  d  E.  R.  R.  Co. 
€8  N.  Y.  356;  Pierce,  Railroads,  148. 

One  cannot  confine  the  vibration  of  the  earth 
•or  air  within  enclosed  limits,  and  hence  it  must 
follow  that  if  in  any  given  case  they  are  right- 
fully caused  their  extension  to  their  ultimate 
«nd  natural  limits  cannot  be  unlawful,  and 
the  consequential  injury,  if  any,  must  be 
lemedih'ss.  * 

Benner  t.  AUantic  Dredging  Co,  17  L.  R.  A. 
220,  184  N.  Y.  156. 

In  the  case  at  bar  the  work  was  of  a  public 
nature  whether  we  consider  the  blasting  done 
on  the  defendant's  land  for  the  purpose  of  con- 
atruction  of  its  road. 

Buffalo  dt  N.  Y.  Cent.  R.  Co.  v.  Brainard, 
^  N.  Y.  100;  Bellinger  v.  New  York  Cent.  Rail- 
road,  28  N.  Y.  48;  New  York  Cent,  db  E.  R. 
R.  Co.  V.  Kip,  and  Moyer  v.  New  York  Cent. 
4k  E.  R.  R.  Co.  supra;  Uline  v.  New  York 
Cent,  dt  H.  R.  R.  Co.  101  N.  Y.  107,  58  Am. 
Rep.  128,  note,  54  Am.  Rep.  661;  Pierce,  Rail- 
roads, 148. 

Or  whether  we  consider  the  blasting  done  in 
the  street  for  the  purpose  of  restoring  the  high- 
way so  as  not  * 'unnecessarily  to  impair  its  use- 
fulness." 

Conklin  v.  New  York.  0.  dk  W.  R  Oo.  supra. 

There  is  no  evidence  in  the  case  upon  which 
the  jury  could  be  warranted  in  finding  a  ver- 
dict on  this  account  to  exceed  six  cents. 

8  Sedgw.  Damages.  8tb  ed.  §  947. 

Mr.  David  Hays*  for  respondent: 

The  blasting  was  a  nuisance  and  defendant 
J34  L.  R.  A. 


is  liable  to  the  plaintiff  for  the  damage  which 
she  suffered  from  it. 

Wood,  Nuisance,  g  142;  Cooley,  Torto,  pp. 
607.608. 

Each  person  should  so  use  his  own  as  not  to 
injure  his  neighbor's  property. 

Carhart  v.  Auburn  Gas  Light  Co.  22  Barb. 
297. 

The  blasting  by  the  defendant  constituted  a 
nuisance,  for  it  directly  and  necessarily  dam- 
aged the  plaintiff's  property,  and  the  defendant 
is  therefore  liable,  though  the  blasting  may 
have  been  carefullv  done. 

Hay  V.  CoJioes  do.  2  N.  Y.  169,  61  Am.  Dec. 
279. 

The  question  is  ordinarily  one  of  reasonable 
use.  Such  use  of  property  as  necessarily  de- 
stroys one's  neighbor's  property  is  prima  facia 
unreasonable. 

CogsweU  v.  New  York.N.  E.  db  H.  R.  Co. 
108  N.  Y.  10,  57  A.m.  Rep.  701;  8t.  Eelen's 
Smelting  Co.  v.  7Y  ping,  11  H.  L.  Gas.  642; 
Fish  V.  Bodge,  4LT>enio,  811,  47  Am.  Dec.  254; 
CampbeU  v.  Seaman,  68  N.  Y.  568,  20  Am. 
Rep.  567;  Raddiff  v.  Brooklyn,  4  N.  Y.  195, 
58  Am.  Dec.  857;  Bellinger  v.  New  York  Cent, 
Railroad,  28  N.  Y.  42;  Brennan  v.  SchretTier, 
28  Abb.  N.  0.  481;  Mc Andrews  y.  CoUerd,  43 
N.  J.  L.  189,  86  Am.  Rep.  508. 

There  is  an  obvious  distinction  between  the 
liability  of  a  private  corporation  to  public 
prosecution  for  a  legalized  nuisance  and  ita 
liability  to  a  private  action  for  damages  arising 
from  such  nuisance.  In  the  one  case,  the  leg- 
islative authority  is  a  protection,  and  in  the 
other  it  ia  not. 

Wood,  Nuisance,  §  750:  Tiffin  v.  McCar- 
mack,  84  Ohio  St.  638,  82  Am.  Rep.  408; 
Bohan  v.  Port  Jervis  Gas  Light  Co.  9  L.  R.  A. 
711,  122  N.  Y.  18;  Heeg  v.  Licht,  80  N.  Y.  679, 
86  Am.  Rep.  654;  Ij>see  y.  Buchanan,  51  N. 
Y.  476.  10  Am.  Rep.  623. 

Where  the  damage  is  the  necessary  conse- 
quence of  just  what  the  defendant  is  doing,  or 
is  incident  to  the  business  jt self,  or  the  manner 
in  which  it  is  conducted,  the  law  of  ne.icligcDce 
has  no  application,  and  the  law  of  nuisance 
applies. 

Hay  V.  Cohoes  Co.  2  N.  Y.  159,  51  Am.  Dec. 
279;  McEeon  v.  See,  61  N.  Y.  800, 10  Am.  Rep. 
659. 

A  municipal  corporation  cannot  license  the 
erection  or  commission  of  a  nuisance,  by  vir- 
tue of  any  implied  or  general  powers. 

Dill.  Mun.  Corp.  §  521;  Ordway  y.  Oanisteo, 
66  Hun,  569;  Cooley.  Const.  Lim.  *194. 

We  are  not  to  infer  that  the  legislature  in- 
tended to  alter  the  common-law  principles 
further  than  is  clearly  expressed  or  than  the 
case  absolutely  required. 

Sinnickson  v.  Johnson,  17  K.  J.  L.  144,  34 
Am.  Dec.  184:  Arthur  y.  Bokenham,  11  Mod. 
149;  Dwarris,  Stat.  695;  Crittenden  v.  Wilson, 
5  Cow.  165,  15  Am.  Dec.  462. 

The  latter  drift  of  the  law  is  in  the  direction 
of  greater  security  to  life  and  property. 

Story  V.  New  York  Kiev.  22.  O?.  90  N.  Y. 
122,  48  Am.  Rep.  146. 

Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

We  entertain  no  doubt  of  the  correctness  of 
the  ruling  at  the  circuit  that  the  defendant 
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jtuids  in  DO  better  position  in  defending  the 
tction  tbfin  if  the  controyersy  was  between 
IndlTiduals.  The  rule  that  the  legislature 
may,  in  the  public  interest  and  for  public 
purposes,  authorize  and  legalize  acta  causing 
consequential  injury  to  private  property,  not 
amouDting  to  a  taking,  without  proyiding 
compensation,  and  that  the  legislative  aa- 
tbority  mav  be  pleaded  in  bar  of  any  claim 
for  indemnity,  although  if  the  act  had  been 
done  with  such  authority  an  action  would 
lie.  has  no  application  to  acts  of  a  railroad  or 
otber  private  corporation  in  the  execution  of 
•ctiartei^  or  statutory  powers.  The  rule  ad- 
verted to,  although  operating  in  some  cases 
with  great  severity,  which  compels  an  indi- 
vidual to  bear  a  special  loss  for  the  benefit  of 
Ihe  community  at  large,  in  place  of  distribut- 
ing the  burden,  is  an  application  of  the  max- 
im, ^*$aluM  popvli est  ntprema  lex"  and  rests 
upon  the  transcendent  power  of  the  legisla- 
ture, within  constitutional  limitations,  to  en- 
act whether  it  may  deem  essential  to  the  public 
welfare.  But  while  there  are  decisions  which 
give  countenance  to  the  view  that  an  authority 
-cooferred  upon  a  railroad  corporation  to  con- 
struct a  railroad  carries  with  it  immunity  from 
liability  in  executing  the  work  for  conse- 
quential damage  to  private  property,  to  the 
-same  extent  as  pertains  to  the  sovereign  in  exe- 
cuting public  works,  {Bellinger  v.  New  York 
Cent.  R.  23  N.  T.  42)  it  is  now  the  settled 
•doctrine  in  this  state  that  the  poweis  granted  to 
auch  corporations  are  to  be  constnied  as  privi- 
leges conferred,  but  upon  the  understanding 
that  they  shall  be  exercised  in  strict  conformity 
to  private  rights,  and  under  the  same  responsi- 
bility as  though  the  acts  done  in  execution  of 
such  powers  were  done  by  an  individual,  (Coff$- 
tedl  V.  New  York  N.  H.  dk  //.  R,  Co,  103  N.  Y. 
10,  57  Am.  Rep.  701.)  This  doctrine  accords 
with  reason,  and  with  the  presumed  intention 
of  the  le^slature.  The  franchises  of  a  railroad 
corporation  are  conferred  in  consideration  of 
supposed  public  benefits  which  will  result  from 
the  construction  of  its  road.  The  projectors 
of  such  an  enterprise  are  moved  by  con- 
siderations of  personal  advantage.  To  acquire 
corporate  character  and  privileges,  they  are 
willing  to  subiect  themselves  to  certain  public 
duties.  But  It  is  quite  unreasonable  that  in 
•executing  its  corporate  powers  the  corporation 
ahould  be  exempted  from  liability  for  injuries 
to  private  property,  as  though  it  was  acting  as 
« strictly  public  agent.  There  may  be  limited 
exceptions,  as  in  cases  of  highway  crossings, 
where  an  adjustment  of  the  grade  becomes 
necessary,  working  a  consequential  injury  to 
adjacent  landowners,  which  is  remediless;  and 
the  legislative  authority  will  also  bar  any 
remedy  for  certain  discomforts  consequent  up- 
on the  necessary  operation  of  the  rond,  such  as 
noise  and  smoke  of  passing  trains.  We  there- 
fore agree  with  the  courts  below  that  the  right 
of  the  plaintiH  to  recover  in  this  case,  and  the 
liability  of  the  defendant,  depend  upon  the 
same  rule  aa  would  govern  the  parlies  if  both 
vere  natural  persons,  and  the  injury  to  the 
plain tiffa  dwelling  had  rej>ulted  from* blasting 
by  an  adjacent  owner  on  bis  land  in  the  course 
«f  adapting  it  to  individual  uses. 

The  plamtiff,  upon  the  findings  of  the  jury, 
sustained  a  serious  injury.  It  is  true  that 
dikRA. 


witnesses  on  the  part  of  the  defendant  gave  evi- 
dence tending  to  show  that  the  house  was  im- 
perfectly constructed,  and  that  the  foundation 
walls  were  giving  way  l)efore  the  excavation 
was  commenced.  But,  the  verdict  having  been 
aflSrmed  by  the  general  term,  there  can  be  no 
controversy  here  that  the  blasting  caused  dam- 
age to  the*  house  to  the  amount  of  the  verdict. 
But  mere  proof  that  the  house  was  damaged  by 
the  blasting  would  not  alone  sustain  the  action. 
It  must  further  appear  that  the  defendant,  in 
using  explosives,  violated  a  duty  owing  by  him 
to  the  plaintiff  in  respect  of  her  property,  or 
failed  to  exercise  due  care.  Wrong  and  dam- 
age must  concur,  to  create  a  cause  of  action. 
If  the  injury  was  occasioned  by  the  omission 
to  use  due  care,  this  alone  would  sustain  the 
action,  even  if  the  right  of  the  defendant  to  use 
explosives  in  removing  the  rock  was  conceded. 
if  one,  by  carlessnessm  making  an  excavation 
on  bis  own  land,  causes  injury  to  an  adjoining 
building,  even  where  the  owner  of  the  house 
has  no  easement  of  support,  he  will  be  liable. 
Leader  v.  Moxon,  8  Wils.  460;  Latorenee  v. 
Great  Northern  R.  Co.  16  Q.  B.  643-658;  Leake, 
Real  Prop.  248. 

The  law  exacts  from  a  person  who  under- 
takes to  do  even  a  lawful  act  on  his  own 
premises,  which  mav  produce  injury  to  his 
neighbor,  the  exercise  of  a  degree  of  care 
meaj^ured  by  the  danger,  to  prevent  or  mitigate 
the  injury.  The  defendant  could  not  conduct 
the  operation  of  blasting  on  its  own  premises, 
from  which  injury  might  be  apprehended  to 
the  property  of  bis  neighbor,  without  the  most 
cautious  regard  for  his  neigh t>or's  rights. 
This  would  be  reasonable  care  onlv  under  the 
circumstances.  If  it  was  practicable,  in  a  busi- 
ness sense,  for  the  defendant  to  have  removed 
the  rock  without  blasting,  although  at  a  some- 
what increased  cost,  the  defendant  would,  we 
think,  in  view  of  the  situation,  and  especially 
after  having  been  informed  of  the  injury  that 
was  being  done,  have  been  bound  to  resort  to 
some  other  method.  There  is  evidence  that 
rock  from  some  parts  of  the  excavation  was 
loosend  by  the  use  of  iron  bars,  and  if  this  was 
practicable  as  to  all  of  it,  the  jury  might  well 
have  found  that  this  means  should  have  been 
adopted.  So,  also,  if  less  powerful  blasts 
might  have  been  used,  which,  if  used  would 
not  have  occasioned  injury,  or  would  have 
lessened  it,  the  omission  to  use  them  mf.^ht 
well  be  considered  as  negligence.  The  mode 
of  exercising  a  legal  riG;ht,  where  there  is  a 
choice  of  means,  may  of  itself  give  a  cause  of 
action.  The  plaintiff,  however,  on  this  record, 
is  precluded  from  claiming  that  the  judgment 
may  be  sustained  because  of  negligence  m  the 
mode  of  blasting.  It  must  be  assumed  from 
concessions  made  on  the  trial,  and  from  the 
rule  of  law  laid  down  by  the  court,  that  blast- 
ing was  the  only  mode  of  removing  the  rock 
practically  available,  that  it  was  conducted 
with  due  care,  and  that  it  was  necessary  to 
enable  the  defendant  to  conform  the  roadbed 
to  the  established  grade.  This  is  a  case,  there- 
fore, of  unavoidable  injury  to  the  plaintiff's 
house,  occasioned  by  the  act  of  the  defendant 
in  blasting  on  his  own  premises  in  order  to 
adapt  them  to  a  lawful  use;  the  mode  adopted 
being  the  only  practicable  one,  and  the  work 
having  been  prosecuted   with  due  care  and 
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without  nefrligence.  The  question  is  whether 
the  act  of  the  defendant,  connected  with  the 
resulting  iniury,  ivas  a  legal  wrong,  for  which 
the  plaintiff  has  a  right  of  action. 

The  general  rule  that  no  one  has  ahsolute 
freedom  in  the  use  of  his  property,  but  is  re- 
strained by  the  coexistence  of  equal  rights  in 
his  neighbor  to  the  use  of  his  property  so  that 
each,  in  exercising  his  right,  must  do  do  act 
which  causes  injury  to  his  neighbor,  is  so  weU 
understood,  is  so  universally  recognized,  and 
stands  so  impregnably  in  the  necessities  of  the 
social  state,  that  its  yindication  by  argument 
would  be  superfluous.  The  maxim  which  em- 
bodies it  is  sometimes  loosely  interpreted  as 
forbiddios:  all  use  bv  one  of  his  own  property, 
wbich  aonoys  or  disturbs  his  neighbor  in  the 
enjoyment  of  his  property.  The  real  meaning 
of  the  rule  is,  that  one  may  not  use  his  own 
property  to  the  injury  of  any  legal  right  of 
another.  The  cases  are  numerous  where  the 
lawful  use  of  one's  property  causes  injury  to 
adjacent  property,  for  which  there  is  no  rem- 
edy, because  no  right  of  the  adjacent  owner  is 
invaded,  although  he  suffers  injury.  The 
cases  of  excavation  furnish  a  striking  illustra- 
tion. The  easement  of  natural  support  of  the 
land  of  one  by  the  land  of  the  adjacent  owner 
applies  only  to  lands  in  their  natural  condi- 
tion, and  does  not  extend  so  as  to  give  the  owner 
of  a  building  erected  on  the  confines  of  his 
land  the  right  to  have  it  supported  laterally  by 
the  land  of  his  neighbor;  and  so  it  has  become 
the  settled  doctrine  of  the  law  that  if  one,  by 
excavating  on  his  own  land  adjacent  to  the 
land  of  his  neighbor,  using  due  care,  causes  a 
building  on  the  neighbor's  land  to  topple  over, 
there  is  no  remedy,  provided  the  weight  of  the 
building  caused  the  land  on  which  it  stood  to 
give  way.  There  is,  in  the  case  supposed,  in- 
jury, but  no  wrong,  because  what  was  done  by 
the  adjacent  owner  was  in  the  lawful  and  per- 
mitted use  of  his  own  property.  Wyatt  v.  Uar- 
riwn,  3  Barn.  &  Ad.  871;  Partridge  y.  Scott,  8 
Mees.  &  W.  220;  Lasala  v.  Holbraok,  4  Paige. 
170,  8  L.  ed.  891,  25  Am.  Dec.  524:  Thurston 
T.  Hancock,  12  Mass.  220,  7  Am.  Dec.  57. 

The  fundamental  proposition  upon  which 
the  plaintiff's  counsel  rests  his  argument  in 
support  of  the  recovery  is  that  the  use  of  the 
explosives  in  blasting  constituted,  under  the 
circumstances,  a  private  nuisance,  and  that, 
according  to  the  general  rule  of  law,  one  who 
creates  or  maintains  a  nuisance  is  liable  for 
any  special  injury  to  person  or  property  re- 
sulting therefrom.  The  right  of  the  defendant 
to  excavate  on  its  land  for  its  roadbed  is  not 
challenged,  but  the  right  to  use  the  destructive 
agency  of  gunpowder  in  the  work  of  excavat- 
ing, liable  to  produce  injury,  and  which  did 
occasion  it,  is  denied.  The  exception  is  not  to 
the  thing  done,  but  to  the  mode  of  doing  it. 
It  is  to  be  observed,  however,  that,  under  the 
concessions  in  the  case  and  the  rulings  on  the 
trial,  it  must  be  assumed  that  the  excavation 
could  not  have  been  done  except  by  the  use  of 
explosives.  This  mode  of  doing  the  work  was 
therefore  of  the  substance  of  the  right,  if  the 
right  existed  at  all.  It  has  been  frequently 
said  that  the  right  of  an  owner  of  land  to  use 
his  property  as^he  likes  does  not  justify  the 
miiinlaining  of  a  nuisance  or  the  commission 
of  a  trespass;  and  Blackstone  after  stating  that 
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where  one,  by  smelting  works  on  his  own  land, 
causes  noxious  vapors,  which  injure  the  corn 
or  grain  on  his  neighbor's  land  or  damages  his 
cattle,  this  would  be  a  nuisance,  proceeds  to 
say  "that  if  you  do  any  other  act  in  itself  law- 
ful, which  yet  being  done  in  that  place,  neces- 
sarily tends  to  the  damage  of  another's  prop- 
erty, it  is  a  nuisance,  for  it  is  incumbent  od 
him  to  find  some  other  place  to  do  that  act, 
where  it  will  be  less  offensive."  2  BL  Com. 
chap.  18,  p.  218. 

There  are  many  illustrations  in  the  books,  of 
the  doctrine  stated  by  the  learned  commentator, 
that  the  use  of  one's  own  land  for  the  pur- 
pose of  a  lawful  trade  may  become  a  nuisance 
to  his  neighbor.  But  whether  a  particular  act 
done  upon,  or  a  particular  use  of,  one's  own 
premises,  constitutes  a  violation  of  the  obliga- 
tions of  vicinage,  would  seem  to  depend  upon 
the  question  whether  such  act  or  use  was  a 
reasonable  exercise  of  the  right  of  property » 
having  regard  to  time,  place.and  circumstances. 
It  is  not  everything  in  the  nature  of  a  nuisance* 
which  is  prohibited.  There  are  many  acts 
which  the  owner  of  land  may  lawfully  do,  al- 
though it  brings  annoyance,  discomfort,  or  in- 
jury to  his  neighbor,  which  axe  damnum  absque 
injuria.  The  case  of  the  building  caused  to  fall 
by  an  excavation  in  an  adjoining  lot,  already- 
referred  to,  is  an  illustration.  The  right  of  ao 
owner  of  a  mine  to  excavate  the  mineral  in  his 
mine,  although  by  so  doing  it  causes  the  wa- 
ter to  collect  therein,  and  to  be  discharged 
into  an  adjacent  mine  on  a  lower  level,  there- 
by causing  damage  to  the  mine  of  such  ad- 
jacent owner,  is  another  illustration  of  a  law- 
ful use  of  property,  followed  by  damage  to  the 
property  of  another,  for  which  no  action  lies. 
Smith  v.  Kenrick,  7  C.  B.  515;  Baird  v.  Wit- 
liamson,  15  C.  B.  N.  8. 876;  Wilson  y.  Waddell, 
L.  H.  2  App.  Cas.  95.  In  referring  to  these 
cases  in  Hurdman  v.  North-Eastern  R,  Co.  L. 
R.  8  C.  P.  Div.  168,  the  court  said:  "The 
owner  of  lands  holds  his  right  to  the  enjoy- 
ment thereof  subject  to  such  annoyance  as  is 
the  consequence  of  what  is  called  the  'natural 
use  by  his  neighbor  of  his  land,'  and  that, 
where  an  interference  with  his  enjoyment  by 
something  in  the  nature  of  a  nuisance  is  the 
cause  of  complaint,  no  action  can  be  sustained, 
if  this  is  the  result  of  a  natural  use  by  a  neigh- 
bor of  his  land."  Whether  a  particular  act  or 
thing  constitutes  a  nuisance  may  depend  on  the 
circumstances  and  surroundings.  The  use  of 
premises  for  mechanical  or  other  purposes,, 
causing  great  noise,  disturbing  the  pieace  and 
quiet  of  those  living  in  the  vicinity,  and  ren- 
dering life  uncomfortable,  or  filling  the  air 
with  noxious  vapors,  or  causing  vibration  of  the 
neighboring  dwellings,  constitute  nuisances, 
and  such  use  is  not  justified  by  the  right  of 
property.  Fish  v.  Dodge,  4  Denio,  811,  47  Am. 
Dec.  264;  McKeon  v.  See,  51  N.  Y.  800,  10 
Am.  Rep.  659;  Cogswell  v.  New  York,  N  R,  <fr 
H,  R,  Go,  supra. 

These  and  like  cases  are  those  where  the 
property  of  the  owner  is  appropriated  to  a  per- 
manent use,  which  is  a  constant  and  serious 
interference  with  the  enjoyment  bv  other  prop- 
erty owners  of  their  property.  But  there  is  a 
manifest  distinction  between  acts  and  uses 
which  are  permanent  and  continuous,  and  tem- 
porary acts,  which  are  resorted  to  in  the  course 
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of  adapting  premifles  to  some  lawful  use.  For 
-example,  the  erection  of  an  irou  bailding  ad- 
jacent to  a  dwelling  mighr,  for  the  time  being, 
•cause  as  much  noise  and  discomfort  as  would 
arise  from  conducting  the  business  of  floisbiDg 
ateam  boilers  on  adjacent  premises;  but  this 
would  noi  constitute  a  nuisance,  and  the  own- 
•er  of  the  dwelling  would  have  no  remedy. 
The  streets  may  be  obstructed  temporarily, 
subject  to  municipal  regulations,  for  the  de- 
posit of  building  materials,  and  the  party 
would  not  be  chargeable  with  maintaining  a 
nuisance.  The  test  of  the  permissible  use  of 
one's  owD  land  is  not  whether  the  use  or  the 
act  causes  injury  to  his  neighbor's  property,  or 
that  the  iojury  was  the  natural  consequence, 
•or  that  the  act  is  in  the  nature  of  a  nuisance, 
but  the  inquiry  is.  Was  the  act  or  use  a  reason- 
able exercise  of  the  dominion  which  the  owner 
of  property  has  by  yirtue  of  his  ownership 
•over  his  property,  haying  regard  to  all  inter- 
ests affected,  his  own  and  those  of  his  neigh- 
bors, and  having  in  view,  also,  public  policy? 
The  rule  announced  by  the  trial  judge,  that 
the  use,  by  an  owner  of  property,  of  ez[Sosives, 
tin  excavating  his  land,  is  at  his  peril,  and  im- 
poses liability  for  any  injury  caused  thereby  to 
iidjacent  property,  irrespective  of  negligence, 
is  far-ieacbing.  It  would  constitute,  if  sus- 
tained, a  serious  restriction  upon  the  use  of 
property,  and  in  many  cases  greatlv  impair  its 
value.  The  situation  in  the  cityof  New  York 
famishes  an  apt  illustration.  The  rocky  sur- 
face of  the  upper  part  of  Manhattan  island 
makes  blasting  necessary  in  the  work  of  ex- 
cavation, and,  unless  permitted,  the  value  of 
lots,  especially  for  business  uses,  would  be  se- 
riously affected.  May  the  man  who  has  first 
built  a  store  or  warehouse  or  dwelling  on  bis 
lot,  and  has  blasted  the  rock  for  a  basement  or 
cellar,  prevent  his  neighbor  from  doing  the 
same  thing,  when  he  comes  to  build  on  his  lot 
adjoining,  on  the  ground  that  by  so  doing  his 
own  structure  will  be  injured?  Such  a  rule 
would  enable  the  first  occupant  to  control  the 
uses  of  the  adjoining  property,  to  the  serious 
injury  of  the  owner,  and  prevent,  or  tend  to 
prevent,  the  improvement  of  property.  The 
first  occupant,  in  building  on  his  lot.  exercised 
an  undoubted  legal  right.  But  his  prior  occu- 
pation deprived  his  neighbor  of  no  legal  right 
in  his  property.  The  first  occupant  acquires 
no  right  to  exclude  an  adjoining  proprietor 
from  the  free  use  of  his  land,  nor  to  use  his 
own  land  to  the  injury  of  bis  neighbor  subse- 

3uently  coming  there.  IHatt  v.  Johnson ^  15 
ohns.  218.  8  Am.  Dec.  233;  Thurston  v.  i/an- 
^ock^  Mupra;  Tipping  y.  8t.  Helen's  Smelt,  Co, 
L.  R  1  Ch.  App.  66;  CampbeU  v.  Seaman,  68 
N.  Y.  568,  20  Am.  Rep.  567.  The  fact  of 
ITToximity  imposes  an  obligation  of  care,  so 
tbat  one  engaged  in  improving  his  own  lot 
shall  do  no  unnecessary  damage  to  his  neigh- 
bor's dwelling;  but  it  cannot,  we  think,  ex- 
clude the  former  from  using  the  necessary  and 
nsuual  means  to  adapt  bis  lot  to  any  lawful  use, 
although  the  means  used  may  endanger  the 
house  of  his  neighbor. 

We  have  found  no  case  directly  in  point 
upon  the  interesting  and  important  practical 
x^uestioQ  involved  in  this  appeal.  It  was  held 
in  the  leading  case  of  Bay  v.  Oohoes  Go,  2 
N.  Y.  159,  61  Am.  Dec.  279,  that  the  right  of 
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property  did  not  justify  the  owner  of  land  in 
committing  a  trespass  on  the  land  of  his  neigh- 
bor by  casting  rocks  thereon  in  blastine  for  a 
canal  on  his  own  land  for  the  use  of  his  mill, 
although  he  exercised  all  due  care  in  executing 
the  work.  In  that  case  there  was  a  physical 
invasion  by  the  defendant  of  the  land  of  the 
plaintiff.  This,  the  court  held,  could  not  be 
justified  by  any  consideration  of  convenience 
or  necessity  connected  with  the  work  in  which 
the  defendant  was  enj^aged.  In  the  conflict  of 
rights  the  court  considered  that  public  policy 
required  that  the  right  of  defendant  to  dig  the 
canal  on  his  own  land  must  yield  to  the  supe- 
rior right  of  the  plaintiff  to  be  protected  against 
an  invasion  of  his  possession  by  the  act  of  the 
defendant  The  case  of  Benner  y.  Atlantic 
Dredging  Co.  184  N.  Y.  166,  17  L.  R.  A.  220, 
was  the  case  of  an  injury  to  the  plaintifi's 
house,  resulting  from  the  jarring  caused  by 
the  blasting  of  rocks  in  Hell  Glate;  and  it  was 
held  that  the  injuiy  is  remediless,  for  the  rea- 
son that  the  defendant  was  acting  under  the 
authority  of  the  government  of  the  United 
States,  by  virtue  of  a  contract  authorized  by 
congress.  It  has  been  held  that  the  keeping 
of  gunpowder  in  lar^  quantities  near  inhab- 
ited dwellings  is  a  nuisance,  and  in  the  case  of 
explosion  subjects  the  party  keeping  it  to  lia- 
bility for  damages  occasioned  thereby.  Myers 
v.  Malcolm,  6  Hill.  292,  41  Am.  Dec.  744; 
ffeeg  v.  Lie/it,  80  N.  Y.  679,  86  Am.  Rep.  654. 
So,  also,  it  has  been  held  that  the  working  of 
quarries  by  tbe  use  of  gunpowder,  to  the  in- 
jury of  prop(;rty  in  the  vicinity,  gives  a  right 
of  action.  Tiffin  v.  MeCormack,  34  Ohio  St. 
638,  82  Am.  Rep  408;  Scott  y.  Bay,  8  Md.  431. 
Many  of  the  cases  cited  hy  counsel  are  coses 
of  the  permanent  appropriation  of  property, 
for  damages,  or  noxious  uses  causing  damage. 
The  distinction  between  such  cases  and  those 
where  the  injury  arises  from  acts  done  in  ihe 
necessary  adjustment  of  property  for  a  lawful 
use  by  means  necessary,  and  not  unusual,  but 
involving  damage  to  adjacent  property,  has 
been  adverted  to.  We  recognize  tbe  difficulty 
of  formulating  a  general  rule  regulating  tbe 
rights  of  adjacent  landowners  in  the  use  of 
their  property,  and  we  realize  how  narrow  the 
margin  is  which  separates  this  from  some 
decided  cases.  In  Marvin  v.  Brewster  Iron 
Min.  Co.  55  N.  Y.  557.  14  Am.  Rep.  322,  the 
opinion  of  the  learned  judge  who  wrote  in  that 
case  sustains  the  conclusion  we  have  reached 
in  this  case.  But  the  point  was  not  necessarily 
involved,  since  it  was  held  that  the  defendant 
there  had  acquired  by  grant  the  right  to  em- 
ploy blasting  in  removing  tbe  mineral,  and  that 
the  plaintiff,  a  subsequent  grantee  of  tbe  sur- 
face, could  not  complain  of  injury  to  his  house 
therefrom,  in  the  absence  of  negligence  on  tbe 
part  of  the  defendant  in  conducting  the  work. 
Judge  Folger,  in  that  case,  said:  "Whatever 
it  is  necessary  for  him  [defendant]  to  do  for 
the  profitable  and  beneficial  enjoyment  of  his 
own  possession,  and  which  he  may  do  with  no 
ill  effect  to  the  adjacent  surface  in  its  natural 
state,  that  he  may  do,  though  it  harm  erections 
lately  put  there."  If  the  learned  judge  in- 
tended to  lay  down  the  rule  that  tbe  owner  of 
land  may  do  anything  on  his  own  land  which 
would  do  no  injury  to  the  adjacent  property  if 
it  had  remained  in  its  natural  state,  the  propo- 
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■Itlon  is  probably  too  broad.  One  may  do  in 
a  barren  waste  many  things  wbicb  be  could 
not  lawfully  do  in  of  near  an  inhabited  town. 
But  the  defendant  here  was  engaged  in  a  law- 
ful act.  It  was  done  on  its  own  land,  to  fit  it 
forja  lawful  business.  It  was  not  an  act  wbicb, 
under  all  circumstances,  would  prtxiuce  injury 
to  bis  neighbor,  as  is  shown  by  the  fsct  that 
other  buildings  near  by  were  not  injured. 
Tbe  immediate  act  was  confined  to  its  own 
land;  but  tbe  blasts,  by  setting  tbe  air  in  mo- 
tion, or  in  some  other  unexplained  way,  caused 
an  injury  to  the  plaintiff's  bouse.  Tue  lot  of 
the  defeodant  could  not  be  used  for  its  roadt)ed 
until  it  wasezcayated  and  graded.  It  was  to 
be  deyoted  to  a  common  use;  that  is,  to  a  busi- 
ness use.  The  blasting  was  necessary,  was 
carefully  done,  and  the  injury  was  consequen- 
tial. There  was  no  technical  trespass.  Under 
these  circumstances,  we  think,  the  plaintiff 
has  no  legal  ground  of  complaint.  The  pro- 
tection of  property  is  doubtless  one  of  the  great 
reasons  for  govern  men  t.  But  it  is  equal  protec- 
tion to  all  wbicb  the  law  seeks  to  secure.  The 
rule  governing  the  rights  of  adjacent  land- 
owners in  the  use  of  Uieir  property  seeks  an 


adjustment  of  conflicting  interests  through  a- 
reconciliation  by  compromise,  each  surrender- 
ing something  of  his  absolute  freedom  so  that 
both  may  live.  To  exclude  the  defendant 
from  blasting  to  adapt  its  lot  to  the  contem- 
plated uses,  at  the  instance  of  tbe  plaintiff, 
would  not  be  a  compromise  between  conflict- 
ing rights,  but  an  extineuishment  of  tbe  right 
of  the  one  for  the  benefit  of  tbe  other.  Tbi» 
sacrifice,  we  think,  the  law  does  not  exact. 
Public  policy  is  sustained  by  the  building  up  • 
of  towns  and  cities  and  the  Improvement  of 
property.  Any  unnecessary  restraint  on  free- 
dom of  action  of  a  property  owner  hiDder» 
this.  Tbe  law  is  interested,  also,  in  the  preser- 
vation of  property  and  property  rights  frono 
inj«irv.  Will  it,  in  this  case,  protect  tbe  plain- 
tiff's Louse  by  depriving  the  defendant  of  bi» 
right  to  adapt  his  property  to  a  lawful  use, 
throiiirh  means  necessary,  usual,  and  generally* 
harmless!    We  think  not. 

2'he  judgment  sliould  be  reversed  and  a  ney^ 
trial  ordered,  with  costs  to  abide  the  eyeot^ 

All  concur. 
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i?«  Petition  of  the  Trustees  of  the  WORTH- 
INGION  COMPANY. 


Payne*8  Arabian  Nifrht8,Fleldln£^*8  Tom 
Jonea»  the  works  of  BabelaU*  Oyid'8 


Arts  of  Lo^e,  The  Decaaawon  of  Bo^> 
caccio»  The  Heptameron  of  QaeeA- 
Marg^aret  of  Navarre*  Bomeean'^ 
Confeaaions*  Tales  f^m  the  Arable* 
and  Aladdin*  are  not  so  immoral  that  m  re- 
ceiver will  be  prevented  from  dlsposlnff  of  them, 
when  found  among  the  assets  whlob  come  iau> 
his  Hands. 


NOTB.— I7nlati7/ulne«!    of    obscene    and    indecent 
puhliciUions, 

Tbe  above  case.  tbouRh  it  reports  a  mere  special 
term  order  niade  for  the  RuldaDce  of  a  receiver, 
was  made,  ns  tiie  court  states,  after  consultation 
with  other  jud;]res;  and  is  of  so  much  public  mter- 
est  that  it  ought  not  to  be  omitted  from  this  series, 
in  view  of  the  improbability  of  gettinflr  a  decision 
on  tbe  precise  question  from  the  court  of  last  re- 
sort 

At  common  law. 

Bo  lonfr  affo  as  1770  John  WUlces  was  convicted 
^of  ao  obscene  and  impious  libel,"  consisting  of  his 
**Eeeay  on  Women."    Rex  v.  Willces,  4  Burr.  2527. 

Again  in  Bex  ▼.  Curl.  7  Stranire,  788,  an  obeoene 
book  was  held  indictable  at  common  law.  One 
judge,  Forte8Cue,wa9  of  a  different  opinion,  basing 
it  on  the  case  of  Queen  v.  Head.  6  Ann.  in  B.  B., 
which  was  a  case  not  brought  to  Judgment,  but  one 
In  which  the  question  was  made  as  to  such  an  of- 
fense being  punishable  in  the  temporal  courts,  on 
the  ground  that  it  was  cognizable  in  the  spiritual 
courts  only.  This  question  was,  however,  settled 
in  Bex  T.  Curl. 

Indeeent  picivree. 

The  same  doctrine  was  followed  In  Com.  t.  Sharp- 
less,  2  Serg.  A  R.  91. 7  Am.  Bep.  832,  io  which  the  ex- 
hibition of  indecent  pictures  for  money  was  held 
indicuble  at  common  law. 

So  in  Bugdale  ▼.  Beg.  1  EL  &  Bl.  428,  17  Jur.  648, 
Dears.  C.  C.  84, 22  L.  J.  M.  C.  60,  it  was  heldtobea 
misdemeanor  at  common  law  to  procure  indecent 
prints  with  intent  to  publish  them,  but  not  to  keep 
them  without  such  intent. 
24  L.  K.  A. 


Somewhat  akin  is  the  decision  In  Beg.  ▼.  Grey.  A^ 
Fost.  ft  F.  78,  that  an  oifensive  and  disgusting  figure 
of  a  man  naked  down  to  the  waist,  covered  with 
eruptive  sores,  exposed  by  a  herbalist,  though  with  • 
innocent  motive,  and  though  the  exhibition  waa^ 
not  indecent,  was  a  nuisance. 

But  under  the  Illinois  Criminal  Code.  •  228,  tbe 
mere  possession  of  indecent  and  obscene  picturee 
constit u  tes  a n  oifense.    Fuller  v.  People,  '92  ]  IL  182. 

Under  U.  S.  Stat.  1857,  chap.  68,  imported  stereo- 
scopic slides  were  condemned  to  be  destroyed  aa.- 
indecent  United  States  ▼.  One  Case  of  btereo-^ 
scopic  Slides.  1  Sprague,  C.  a  467. 

Under  New  York  Penal  Code,  1 817,  photographs* 
as  well  as  other  pictures,  books,  and  writings  of  an- 
obscene  and  indecent  character,  cannot  lawfully  be 
sold.  The  section  also  prohibits  that  they  be  ffiven 
away,  or  kept  for  that  purpose.  People  v.  Mulicr. 
96  N.  T.  406, 48  Am.  Rep.  686,  affirming  82  Hun,  209^ 

The  sale  of  an  obscene  print  In  private  is  indict- 
able, although  the  object  of  the  purchaser  waa  to- 
get  evidence  to  proseouta  tbe  seller.  Reg.  ▼•  A^ 
Carlile,lCox,aa  229. 

The  introduction  of  an  obscene  print  into  •« 
school  is  indictable,  under  Teon.  Code,  1 4847.  mak- 
ing such  introduction  Into  a  family,  school,  or 
place  of  education,  as  well  as  the  sale  or  distribu- 
tion thereof  an  offense.  State  v.  Pennington,  6r 
Lea,  606. 

Tente  of  decency. 

In  Beg.  V.  Hieklin.  L.  B.  8  Q.  B.  880. 16  Week.  Reiw 

801. 87  L.  J.  M.  C.  89, 11  Cox,  C.  C.  19;  &  a  Beg.  v.Wol- 

verbampton.  IS  L.  T.  N.  S.  805.  tbe  test  of  obecenltr' 

is  thus  stated:  **Where  the  tendency  of  the  mftttei' 


See  also  27  L.  R.  A.  448;  29  L.  K.  A.  61. 
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cliioe  51.  1801.)  1  far  leave  to  sell  certain  assets  which  hnd  com^ 

I  iDto  their  posaesMoD  as  tbc  properly  of  Uia-. 

PETITION  by  the  tru$tees  for  the  voluntary  i  company.    Berminsion  granted. 
diasolution  of  the  WorthiDj^ton  Company  i     The  facte  are  stated  in  tbe  opinion. 


cbarited  as  obscene  is  to  deprave  end  corniot  those 
whose  miodaare  open  to  such  immoral  influences, 
AD<1  into  whose  hands  a  pubUcation  of  this  sort 
raay  fn\W  and  ** where  it  would  suggest  to  tbe 
minds  of  the  young  of  either  sex,  or  even  to  per- 
0ODS  of  more  advanced  years,  thoughts  of  an  impure 
and  libidinous  character.** 

The  same  lantnia^re,  substantially,  is  used  in 
rnited  States  v.  Slenker,  3S  Fed.  Kep.  001:  CTnited 
States  v.  Clarke,  58  Fed.  Bep.  732;  United  Btates  v. 
Harmon.  45  Fed.  Bep.  414. 

So  in  United  States  v.  Bennett,  16  Blatchf.  838, 
the  court  uses  similar  laniraage. 

InlTDited  States  v.  Harmon,  mipra.  the  court  says: 
''While  there  maybe  individuals  and  societies  of 
men  and  women  of  peculiar  notions  or  Idiosynera- 
f  tt^.  whose  moral  sense  would  neither  be  depraved 
nor  offended  by  the  publioation  now  under  consid- 
eration, yet  the  exceptional  sensibility,  or  want 
of  sensibility,  of  such,  cannot  be  allowed  as  a  stand- 
ard by  whiob  its  obscenity  is  to  bo  tested.  Hatber 
i»  the  test,  *^What  is  the  Judirmentof  the  affirrcKate 
fi*n<ie  of  the  community  reached  by  It?  Wliat  is  Its 
pn*bal>]e.  reasonable  effect  on  the  sense  of  decency, 
puriTT.  and  chastity  of  society,  extending  to  the 
lamilr,  made  up  of  men  and  women,  young  boys 
and  Rirlfl?" 

And  in  another  case  the  court  said;  'That  which 
shocks  the  ordinary  and  common  sense  of  men  as 
fen  indeoency.  is  the  test.*'  United  States  v.  Davis, 
»  Fed.  Kep.  3». 

Id  thi»  case  it  is  said  that  one  can  be  vulgar  with- 
out being'  Indecent,  within  the  meaning  of  tbe  sta^ 
ute.    iMd. 

So  a  letter  may  be  indecent  and  not  obscene.  Bee 
United  States  v.  Clarke,  tupra. 

Tbe  court  in  the  case  of  United  States  v.  Harmon, 
Mpro,  referring  to  a  newspaper  report  of  an  opin- 
ion by  the  supreme  court  of  New  South  Wales, 
boidiBir  that  a  pamphlet  on  **The  Law  of  Popula- 
tion** by  Mrs.  Besant  was  within  the  pale  of  legiti- 
mate discussion,  said  that  it  had  no  aooeas  to  tbe 
pamphlet  to  determine  the  character  of  the  Ian- 
fnsve  employed,  and  proceeded  to  say  concerning 
tbe  newspaper  publication  which  was  before  it  for 
decision:  "Tbe  problem  of  population  and  other 
qaestions  of  social  ethics  and  the  sexual  relations, 
may  be  publicly  discuseed  on  such  a  high  plane  of 
philosopfay,  thought,  and  fitness  of  language  as  to 
naJce  ft  legally  unexceptionable.  They  may  be 
diacuflsed  so  as  to  be  plain  yet  chaste,  so  as  to  be 
mstmcdve  and  corrective  without  being  coarse, 
vulgar,  or  seductive.  But  when  such  publication 
descends  to  the  low  plane  of  Indecent  Illustrations 
and  groaanesa  of  expression  as  adopted  by  Dr* 
O'Neill*  it  loses  all  claim  to  respectability.** 

lo  People  V.  Muiler,  82  Hun,  200,  the  court  said  in 
respect  to  vidoua  and  immoral  photographs:  *The 
differenoe  between  such  photographs  and  pictures 
and  those  which  avoiding  all  decency  of  position 
are  calcalated  by  their  symmetry,  beauty,  or  purity 
Bmply  to  inspire  admiration,  or  produce  emotions 
ef  chaste  pleasure,  is  striking  and  apparent  to  all- 
in  the  ooe  case  tbe  effect  is  coarse.  demorailElng. 
sad  sensuaL,  while  in  the  other  the  chaste  elegance 
sod  beauty  would  not  be  debMslng  but  refining  by 
the  desreeof  admiration  produced  by  it. 

And  the  court  of  appeals  in  the  same  case  de- 
clared ^^mere  nudity  in  paintinir  and  sculpture  If 
Boc  obscenity**  and  that  '*the  proper  test  of  obsccn- 
uy  in  a  painting  or  statue  is  whether  the  motive  oJ 
the  painting  or  statue,  so  to  speak,  as  indicated  b> 
It  is  pure  or  impure/*  People  v.  H uller,  96  N.  V. 
4B.  40  AOL  Bep.  68K. 
»4  L.&  A. 


Following  tbe  idea  that  the  common  sense  or 
mankind  should  decide  the  question,  it  is  held  in 
the  same  case  that  the  opinion  of  artistic  experts- 
as  to  the  obscenity  of  photographs  is  not  admissible. 
llAd. 

Although  in  the  case  of  Re  WoBiHiNGTOir  Gox^ 
PAMT,  the  books  In  question  are  compared  by  the 
court  with  Shakespeare,  Chaucer,  Sterne,  and  the 
Old  Testament  Scriptures  for  the  sake  of  deter- 
mining  their  character,  and  this  is  clearly  a  ruin- 
able  test  in  determining  the  question,  the  oourta- 
have  refused  to  allow  the  jury  to  make  compari- 
sons of  this  sort  Thus  in  United  States  v.  Clarke, 
38  Fed.  Bep.  782,  the  court  directed  the  jury  that 
they  were  not  caUed  upon  to  decide  whether  the 
Bible,  Shakespeare,  Chaucer,  Sterne.  Suetoniua 
mu^t  beexduded  from  the  malls,  but  were  to  judge 
only  of  the  publication  involved  in  that  case. 

So  in  Montross  v.  State.  78  Ga.  £61. 53  Am.  Bep^ 
840,  counsel  were  not  allowed  to  read  other  articles 
and  show  other  pictures  to  the  jury  for  comparison 
with  the  putlications  involved  in  that  case. 

Under  Texas  Penal  Code,  t  343.  respecting  words 
''manifestly  designed  to  corrupt  the  morals  of 
youth,"  a  compoeitton  so  intended  need  not  be  oi> 
its  face  and  of  itself  manifestly  of  this  character.. 
Smith  V.  State.  24  Tex.  App.  1. 

(iuaAiotu  for  court  and  jury. 

It  la  generally  held  that  the  question  of  obscenity- 
io  any  particular  publication  Is  for  the  jury  and 
not  for  the  court.  United  States  v.  Bennett,  V^ 
Blatchf.  838;  United  States  v.  Clarke,  88  Fed.  Hep» 
500:  Com.  v.  Landts,  8Pbila.  453. 

So  in  respect  to  photographs  or  other  pictures, 
tbe  obscenity  is  a  question  for  the  jury.  People  v.. 
MuUer,  82  Hun,  20B,  aflirmed  in  96  N.  Y.  406.  48  Am,. 
iiep.635;  United  States  v.  One  Case  of  Stereoscopic 
Slides,  1  Sprague,  C.  C.  i67. 

This  rule  la  limited  in  United  States  v.  Smith,  4& 
Fed.  Bep.  476,  by  holding  that  tbe  question  Is  ordi- 
narily for  the  jury,  but  that  it  is  within  the  prov- 
ince of  the  court  to  determine  whether  a  verdict 
establishing  the  obscenity  would  be  set  aside  as 
against  evidence  and  reason. 

While  in  HcNair  v.  People,  88  IlL  441,  this  ques- 
tion is  declared  to  be  for  the  oourt  and  not  for  the- 
Jury. 

Jf otiofs  and  object  of  ptiblicotfon. 

Where  a  publication  ia  manifestly  obscene,  the 
defendant's  motive  in  publishing  it  Is  ImmateriaL 
United  States  v.  Bennett,  16  Blatchf.  888;  United 
States  V.  Harmon,  46  F6d.  Bep.  414;  Beg.  v.  Hlek- 
lin,  L.  B.  8  Q.  a  860, 16  Week.  Bep.  801,  87  L.  J.  M.  C. 
89. 11  Cox,  C.  a  19:  8,  C.  Beg.  v.  Wolverhampton,  18 
L.  T.  N.  6.  895. 

Thus  in  Beg.  t.  Hicklin,  supra,  the  fact  that  the 
sincere  motive  of  a  person  in  selling  an  obscene 
book  entitled  **The  Confessional  Unmasked**  was 
to  expose  what  he  deemed  errors  of  the  Church  of 
Rome,  was  held  not  to  relieve  him  from  an  indict- 
ment for  selling  the  k>ook  Indiscriminately,  al- 
though with  no  purpose  of  gain. 

But  the  purpose  with  which  a  book  Is  published 
may  have  a  bearing  on  tbe  question  whether  or  not 
It  Is  indecent,  as  the  cases  agree  in  holding  that 
i>ooks  which  are  perfectly  lawful  when  published 
i'or  scientific  and  medical  purposes  may,  especially 
when  accompanied  by  illustrations,  be  indeceu: 
and  obscene  for  purposes  of  general  droulation. 
Com.  V.  Laudis,  8  Phila.  458:  United  States  v.  Ches- 
man,  19  Fed.  Bep.  497;  United  States  v.  Harmon, 
mpra;  United  States  v.  Clarke,  88  Fed.  Bep.  SOOl 
United  States  v.  Smith,  45  Fed.  Bep.  43«. 
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Mr,  Jamefl  M.  Flak  for  petitioners.  t     0*Brien»  /.,  deliTered  the  opinion  of  the 

Mr.  Anthony  Conuitock  filed  a  brief  in   court : 
opposition  to  ttie  petition.  |     After  consultAtlon  with  some  of  my  breth- 


And  tbe  sale  of  a  pamphlet,  which  to  a  Buhetan- 
tially  oorrcot  report  of  the  trial  of  a  person  for 
selUnff  the  obscene  book  caUed  "Tbe  Ck)nfefl8ional 
Clnmasked,"  is  within  tbe  8tatute,S0  &  21  Vict.  chap. 
IB,  prohibiting  the  sale  of  obscene  publications. 
Steele  V.  Brannan,  7  L.  B.  a  P.  261.  41 L,  J.  M.  a  86, 
S6L.  T.  N.  S.  509. 20  Week.  Rep.  607. 

MaUing  obtcwie  lettert, 

A  letter  was  held  in  Thomas  v.  State,  108  Ind.  419, 
to  be  a  **paper"  within  tbe  meaning  of  Ind.  Rev. 
Stat  1881,  t  1907,  problbltlnff  mailing  or  otherwise 
sendinfr  any  obscene-book,  paper,  pamphlet,  etc. 

But  this  case  follows  United  States  v.  Oaylord,  17 
Fed.  Rep.  488,  which  was  subsequently  overruled. 

In  addition  to  United  States  v.  Gaylord,  which 
held  that  a  letter  was  a  '^ritlnit,**  within  U.  3.  Bey. 
Stat.,  I  880(1,  prohibiting  the  mailing  of  obscene 
wriUngs,  the  same  decision  was  made  In  United 
States  V.  Hanover,  17  Fed.  Rep.  444:  United  States 
V.  Brltton,  Id.  781:  United  States  v.  Morris,  18  Fed. 
Bcp.  eOO:  United  States  v.  Thomas,  27  Fed.  Rep.  682. 

But  these  decisions  were  contrary  to  other  decis- 
ions in  tbe  federal  courts,  and  were  overruled  lu 
United  States  v.  Chase,  135  U.  S.  25S,  84  L.  ed.  117, 
which  held  that  obscene  matter  in  a  sealed  letter, 
with  only  the  address  on  the  outside,  was  not  un- 
mailable  as  a  ^'writing,**  within  the  meaning  of  U. 
S.  Rev.  Stat.,  9  8893:  and  to  the  same  effect  were  the 
decisions  in  United  States  v.  Mathias,  86  Fed.  Rep. 
882:  United  States  v.  Lof  tls,  8  Sawy.  194. 12  Fed.  Rep. 
671;  United  States  v.  Comerford,  25  Fed.  Rep.  902; 
United  States  v.  Williams,  8  Fed.  Rep.  484;  United 
States  v.  Huggett,  40Fed.  Rep.  686. 

This  section  8883  was  amended  In  1888  so  as  to  pro- 
hibit the  mailing  of  a  *'letter"  as  well  as  other  pub- 
lications named. 

And  while  it  was  held  in  United  States  v.  WUson, 
58  Fed.  Rep.  768,  that  a  private  letter,  which  Is 
sealed,  although  containing  obscene  matter,  is  not 
within  that  section  as  amended,  since  the  letter 
must,  be  a  ''publication**  to  be  prohibited  thereby, 
another  federal  cases  since  that  amendment  have 
held  that  a  letter,  although  sealed.  Is  within  the 
prohibition  of  that  section,  if  it  contains  obscene 
matter.  United  States  v.  Andrews.  58  Fed.  Rep. 
861;  United  States  y.  Gaylord,  60  Fed.  Rep.  410; 
United  States  y.  Martin,  Id.  018:  Re  Wahll,  42  Fed. 
Rep.  822. 

And  even  an  absence  of  any  words  which  nre  in 
themselves  obscene  will  not  relieve  a  letter  from  a 
charge  of  illegality,  under  said  section  8896,  if  the 
meaning  of  the  letter  is  plainly  improper,  as  in 
case  of  a  proposal,  however  guardedly  worded, 
for  illicit  intercourse.  United  States  y.  Martin. 
«upra. 

So  a  charge  on  a  postal  card  of  such  relations 
between  tbe  person  addressed  and  a  third  person 
is  indecent  or  scurrilous.  United  States  y.  Pratt, 
2 Am.  L. T.N.  8.228. 

And  the  same  rule  applies  to  letters  giving  pro- 
hlblted  information  as  to  where  obscene  pictures 
may  be  obtained,  though  the  letters  did  not  In 
themselves  show  that  the  pictures  are  obscene. 
United  States  v.  Grimm.  60  Fed.  Rep.  628. 

And  a  similar  rule  applies  to  a  newspaper  adver- 
tisement by  a  physician  of  unlawful  treatment, 
although  the  unlawful  purpose  Is  guardedly  ex- 
pressed.   United  States  v.  Kelly,  8  Sawy.  666. 

A  sealed  letter  is  also  ^'notice*'  within  the  clause 
of  U.  S.  Rev.  Stat.,  6  3883,  as  to  prohibited  Informa- 
tion.  United  States  v.  Foote,  13  Blatchf.  418. 

And  the  fact  that  the  Information  in  respect  to 
prohibited  matters  under  that  section  which  a  let- 
24L.RA. 


ter  purports  to  give  is  false  in  respect  to  the  place 
at  which  the  unlawful  articles  can  be  procured,  or 
as  to  the  effect  of  such  articles,  is  Immatertat 
United  States  y.  Bott,  U  Blatchf.  346l 

A  letter  may  be  indecent  and  not  obscene  under 
U.  S.  Rev.  Stat.,  1 8896,  as  amended  in  1888,  and  if 
not  obscene  cannot  be  excluded  from  the  mails  as 
a  ^'publication  of  an  indecent  character.**  United 
States  y.  Clark,  48  Fed.  Rep.  674. 

Under  the  New  Jersey  statute  prohibiting  tbe 
sending 'Of  indecent  letters  to  women,  a  letter  is 
**sent  to"  a  woman  when  enclosed  in  an  envelope 
directed  to  her  husband  with  a  request  chat  be 
hand  it  to  her.  Larison  y.  State,  49  N.  J.  L.  Oft,  60 
Am.  Rep.  606. 

ConttUutioruaitu  of  Matvtei, 

That  the  act  of  congress  prohibiting  the  mailing 
of  obscene  matter  is  not  an  unoonstitutional  ab- 
ridgment of  tbe  freedom  of  speech  or  of  the  press 
has  been  expressly  decided  in  United  States  v.  Har- 
mon, 45  Fed.  Rep.  414,  and  Harman  y.  United  States, 
60  Fed.  Rep.  9B1. 

The  same  question  in  substance  was  decided  in 
respect  to  mailing  lottery  circulars,  in  Re  Jackson, 
96  U.  S.  727, 24  L.  ed.  877. 

And  although  the  statute  was  held  to  be  uncon- 
stitutional, the  court  sustained  a  conviction  under 
III.  Crim.  Code,  9  228.  for  the  mere  possession  of  an 
obscene  and  indecent  picture.  Fuller  y.  People,  98 
IU.182. 

Propriety  of  Uifiaation, 

The  necessity  and  reasonableness  of  legislation 
against  obscene  publications  is  very  well  stated  by 
tbe  court,  in  United  States  v.  Harmon,  45  Fed.  Rep. 
414,  in  tbe  following  language:  *'To  the  pure  all 
thinfts  are  pure,  is  too  poetical  for  the  actualitiee 
of  practical  life.  There  is  in  the  popular  concep- 
tion and  heart  such  a  thing  as  modesty.  It  was 
born  in  the  Garden  of  Eden.  After  Adam  and  E%'e 
ate  of  the  fruit  of  the  tree  of  knowledge  they 
passed  from  that  condition  of  perfectibility  which 
some  people  nowadays  aspire  to,  and,  their  eyes 
being  opened,  they  discerned  that  there  was  both 
good  and  evil;  "and  they  knew  that  they  were 
naked;  and  they  sewed  flg  leaves  together,  and 
made  themselves  aprons.*  From  that  day  to  this 
civilized  man  has  earned  with  him  the  sense  of 
shame,— the  feeling  that  there  were  some  things  on 
which  the  eye— the  mind— should  not  look;  and 
where  men  and  women  become  so  deprayed  by  tbe 
use,  or  so  Insensate  from  perverted  education,  that 
rhey  will  not  veil  their  eyes,  nor  hold  their  tongues, 
tbe  government  should  perform  the  office  for 
them  in  protection  of  the  social  oompaot  and  the 
body  poUtlc" 

One  extreme  illustration  of  nastlness  is  enough 
to  convince  any  one  who  reaUy  thinks  and  who  is 
not  altogether  corrupt  in  thought  that  the  words 
above  quoted  truly  indicate  the  relation  of  law  to 
Indecency.  While  overzealous  or  ovemloe  people 
may  attempt  undue  interference  with  publications 
that  are  not  condemned  by  people  of  average  senti- 
ment and  thus  discredit  the  law  in  popular  estima- 
tion, and  on  the  other  hand  people  of  coarse  miud 
or  impure  character  may  condenm  the  law  as  an 
unwarrantable  interference,  tbe  ^'aggregate  sense 
of  the  community*'  must  determine  what  is  obscene 
or  indecent  in  the  same  way  that  it  is  in  the  final 
event  tbe  test  of  all  questions  of  reasonableness  or 
propriety  Including  the  most  common  of  all,  that 
of  negligence.  B.  A  R. 


aaM. 


LORILLASD  T.  ClTDS. 


118 


ten,  we  bave  concladed  that  the  following 
▼iews  sboold  be  expressed  coDoemlng  the 
meritB  of  this  motion:  This  is  an  application 
made  by  the  receiver  of  the  Worthington  Com- 
pany for  ioatructions  concerning  the  final  dis- 
position of  certain  books  which  were  found 
among  the  asseta  of  that  company,  and  which 
are  now  in  his  custody  and  respecting  which 
it  is  alleged  by  certain  parties  that  they  are 
unfit  for  general  circulation  and  come  under 
the  designation  of  immoral  literature,  and  as 
such  should  be  excluded  from  sale.  That 
these  books  constitute  valuable  assets  of  this 
receivership  cannot  be  doubted,  and  the  ques- 
tion before  the  court  for  decision  on  this 
motion  is,  whether  or  not  they  are  of  such  a 
character  as  should  be  oondeoined  and  their 
sale  prohibited.  The  books  in  question  con- 
sist of  Payne's  edition  of  "The  Arabian 
Nights,"  iielding's  novel  "Tom  Jones," 
•The  Works  of  Rabelais,"  "Ovid's  Art  of 
Love.**  "The  Decameron  of  Boccaccio,"  "The 
Heptameron  of  Queen  Margaret  of  Navarre," 
"The  Confessions  of  J.  J.  Rousseau," 
"  Tales  from  the  Arabic,"  and  "Alladin." 

Moat  of  the  volumes  that  have  been  submit- 
ted to  the  inspection  of  the  court  are  of 
choice  editions^  both  as  to  the  letter  press  and 
the  bindings,  and  are  such,  both  as  to  their 
commercial  value  and  subject  mailer,  as  to 
prevent  tbeir  being  generally  sold  or  pur- 
chased, except  hf  tLo^e  wbo  would  desire 
them  for  tbeir  literary  merit,  or  for  tbeir 
worth  as  specimens  of  fine  book-making.  It 
is  very  difficult  to  see  upon  what  theory  these 
world-renowned  classics  can  be  regarded  as 
sped  mens  of  that  pomograpbic  literature 
vbich  it  is  the  o£9ce  of  toe  societv  for  the 
suppression  of  vice  to  suppress;  or  how  they 
can  come  under  any  stronger  condemnation 
than  that  liigb  standard  literature  which  con- 
sists of  the  works  of  Shakespeare,  of  Chaucer, 
of  Laurence  Sterne,  and  of  otber  sreat  £ng- 
li-h  writers,  wiibout  making  reference  to 
many  parts  of  the  Old  Testament  Scriptures, 
which  are  to  he  found  in  almost  every  house- 
hold in  the  land.  The  verv  ai  tistic  charac- 
ter, the  hieh  qualities  of  st^Te,  tbe  absence  of 
those  f?  1ft ring  and  crude  pictures,  scenes,  and 
de^cripfitms  which  afTect  tbe  common  and 
vulvar  mind,  make  a  pluce  for  books  of  the 


character  in  question,  entirely  apart  from  such 
gross  and  obscene  writings  as  it  is  the  duty  of 
the  public  authorities  to  suppress.  It  would 
be  quite  as  un  jusUflahle  to  condemn  the  writ- 
ings of  Shakespeare,  and  Chaucer,  and  Laur- 
ence Sterne,  the  early  English  novelists,  the 
playwrights  of  the  Restoration,  and  the  dra- 
matic literature  which  has  so  much  enriched 
the  English  language,  as  to  place  an  interdict 
upon  these  volumes  which  have  received  the 
admiration  of  literary  men  for  so  many  years. 
What  has  become  standard  literature  of  the 
English  language, — has  been  wrougbt  into  the 
veiy  structure  of  our  splendid  English  litera- 
ture,—is  not  to  be  pronounced  at  this  late  day 
unfit  for  publication  or  circulation  and 
stamped  with  judicial  disapprobation  as  hurt- 
ful to  the  community.  The  works  under  con- 
sideration are  the  product  of  the  greatest  lit- 
erary senius.  Pavne's  "Arabian  Kights"  is  a 
wonderful  exhibition  of  oriental  scholarship, 
and  the  other  volumes  have  so  long  held  a 
supreme  rank  in  literature  that  it  would  be 
absurd  to  call  them  now  foul  and  unclean. 
A  seeker  after  the  sensual  and  degrading  parts 
of  a  narrative  may  find  In  all  these  works,  as 
in  those  of  other  great  authors,  something  to 
satisfy  his  pruriency.  But  to  condemn  a 
standard  literary  work  because  of  a  few  of  its 
episodes  would  compel  tbe  exclusion  from  cir- 
culation of  a  very  large  proportion  of  tbe 
works  of  fiction  of  tbe  most  famous  writers  of 
tbe  English  language.  There  is  no  sucb  evil 
to  be  feared  from  the  sale  of  these  rare  and 
costly  books  as  tbe  imagination  of  many  even 
well  disposed  people  migbt  apprebend.  Tbey 
rank  with  the  higher  literature,  and  would  not 
be  bought  nor  appreciated  by  tbe  class  of  peo- 
ple from  whom  unclean  publications  oucrbt  to 
be  withheld.  Tbey  are  not  corrupting  in 
their  influence  upon  tbe  young,  for  they  are 
not  likely  to  reach  them.  I  am  satisfied  that 
it  would  be  a  wanton  destruction  of  property 
to  prohibit  the  sale  bv  the  receiver  of  these 
works;  for  if  tbeir  safe  ought  to  be  probi li- 
lted, the  books  should  be  burned;  but  I  find 
no  reason  in  law,  morals,  or  expediency,  why 
tbey  should  not  be  sold  for  tbe  benefit  of  the 
creditors  of  the  Tfceiver«»bip.  Tbe  receiver  is 
therefore  allowed  to  sell  these  volumea 
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'WilMam  P.  CLYDE  et  ah,  Appts. 
a42N.Y.4fia.) 


1. 


fi^uunuitjr  of  divlcleiads  of  a  eois 
porsLtloii  for  a  term  of  years  made  by  the 


manaflrer  to  persons  who  were  formerly  his  com- 
petitors In  business  which  the  corporation  has 
been  formed  to  continue  under  what  is  substan* 
tially  a  partnership  arranflrement,  while  both 
parties  are  prohibited  from  becomincr  interested 
in  competing  business  during  that  period,  inu 
piles  the  existence  of  the  oorporation  durinar  the 
time  specified,  capable  of  earning  and  declaring 
dividends* 


Noo.— The  effect  of  the  dissolution  of  a  corpor- 
ation OS  aifectinff  a  contract  flruaranteeinar  its 
dividends  presents  in  respect  to  such  jniaranty  a 
can  akin  to  those  as  to  interveninjr  impossibility 
of  performance  as  to  which,  see  note  to  Stewart  ▼. 
fltooe  CN.  Y.>  14  L.  R.A.  215;  also  the  later  cases  of 
AndersofD  r.  Maj  (If  inn  J  17  L.  B.  A.  656;  Bemj  t. 
14I..R.A. 


01ds(CaL)»L.  R.  A.646..  Also  the  similar  subject 
of  recovery  for  services  interrupted  by  sickness 
or  death,  Parker  y.  MacomberJjB.  I.)  10  L.  B.A* 
868. 

As  to  implied  conditions,  see  further,  Genet  t 
Delaware  &  H.  Canal  Co.  (N.  Y.)19L.  R.  A.  m. 
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8.  A  defense  to  a  s^aranty  of  corpor- 
ate dlTidends  that  the  corporation  has 
been  disaoWedt  caonot  be  defeated  on  the 
irrouad  that  the  dtesolutlon  was  caused  by  de- 
fendant's own  mi8Conduct,where  it  was  adjudged 
on  the  application  of  the  plaintiff  for  technical 
breaches  of  corporate  duty,  for  some  of  which  he 
was  as  muolk  responsible  as  the  defendant. 

(JuneS,18M.) 

APPEAL  by  defendants  from  a  jodgment  of 
the  General  Term  of  the  Superior  Court 
for  the  City  of  New  York  aflarmiDg  a  judg- 
ment of  a  trial  term  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  amount  of  divi- 
dends which  it  was  alleged  that  defendants 
had  contracted  to  pay  the  plaintiff.  Be- 
tened. 

The  facts  are  stated  in  the  opinion. 

i/r.  James  C.  Carter,  for  appellants: 

The  contract  upon  which  the  action  was 
brought  clearly  contained  the  condition,  al- 
though it  was  unexpressed,  that  the  corpora- 
tion should  continue  to  exist  during  the  period 
embraced  by  it 

Dexter  v.  IforUm,  47  N.  Y.  62,  7  Am.  Rep. 
415;  Taylor  v.  Oaldmll  8  Best  &  8. 826. 

Wherever  there  is  a  contract  for  the  sale  of 
specific  personal  chattels,  the  continued  exist- 
ence of  the  chattel  is  an  unexpressed  condi- 
tion and  the  destruction  of  the  chattel  by  an 
accident,  like  fire,  prior  to  the  time  of  the  per- 
formance of  the  contract  puts  an  end  to  it. 

People  V.  Globe  Mat.  L  Ins.  Co.  91  N.  Y, 
174;  Farrow  v.  Wilson,  L.  R.  4  C.  P.  744; 
Wolfe  V.  Bowes,  24  Barb.  174;  Stewart  v.  Lor- 
inglb  Allen,  307.  81  Am.  Dec  747. 

The  dissolution  and  consequent  destruction 
of  the  corporation  before  the  time  when  the 
dividends  in  respect  to  which  the  action  was 
brought  could  have  fallen  due  put  an  end  to 
the  COD  tract.  The  consideration  entirely 
failed  at  that  point. 

People  V.  Globe  Mut,  X.  ln».  Co. ,  Dexter  v. 
Norton,  Taylor  v.  Caldwell,  Farrow  v.  Wilson, 
Wolfe  V.  Howes,  and  Stewart  v.  Loring,  supra; 
Knight  v.  Bean,  22  Me.  531;  Benjamin,  Sales, 
g 570;  MelviUe  v.  De  Wolf,  4  El.  &  Bl.  844. 

The  direct  and  immediate  cause  of  the  de- 
struction of  the  corporation  was  the  jodgment 
of  the  supreme  court  In  the  suit  in  the  name 
of  the  people,  not  the  wrongful  acts  of  the  de- 
fendants. 

People  ▼.  OMe  Mut.  Z,  Ins.  Go.  supra. 

The  attomev-general  was  the  person  alone 
authorized  by  law  to  determine  whether  a  suit 
for  a  dissolution  should  be  brought,  and  he 
was  clothed  in  this  respect  with  a  discretion  to 
act  or  not  to  act,  as  the  public  good  might 
eeem  to  demand. 

People  V.  Globe  Mut.  L.  Ins.  Co,  supra; 
Morawetz,  Priv.  Corp.  §  1028;  People  ▼.  lW#- 
tol  <fe  R.  Tump.  Road,  23  Wend.  222. 

The  suit  was  iDSiituted,  prosecuted,  and 
carried  on  immediately  and  directly  by  the 
plaintiff  himself,  and  at  his  expense.  Tois  is 
fatal  to  him. 

When  in  tracing  back  the  chain  of  causation, 
we  come  upon  independent  human  agency, 
we  must  stop. 

Whart.  Neg.  §§  184,  135;  State  v.  Scales, 
50  N.  C.  420;  PeopU  v.  Globe  Mut.  L.  Ins.  Co. 
supra;  Whart.  Crim.  L.  §  940. 
24  L.  R.  A. 


The  law  cannot  enter  upon  the  examinatioi^ 
of,  or  inquiry  into,  all  the  concurrent  circum- 
stances  which  may  have  assisted  in  producing 
the  injury,  and  without  which  it  would  no( 
have  occurred* 

Midiigan  CenU  S,  Co.  ▼.  Burrows,  88  Mich. 
15. 

Messrs.  Asa  Bird  Gardiner  and  Rich* 
ard  L.  Swee^9  for  respondent: 

The  unlawful  acts  of  defendants  in  the 
management  of  the  company  which  furnished 
cause  for  and  resulted  in  the  intervention  of 
the  people  and  the  dissolution  of  the  corpora- 
tion, were  violations  by  defendants  of  iheir 
contract  with  plaintiff,  as  that  contract  haa 
been  construed  by  the  courts,  and  really  the 
only  question  in  this  case  is  whether  plaintiff*» 
acts  in  laying  the  facts  relating  to  defendant'^ 
unlawful  conduct  before  the  proper  public 
authorities  and  in  aiding  and  assisting  the 
public  ofQcers  to  carry  on  the  suit,  was  a  vio- 
lation of  the  contract  on  his  part,  so  as  to  pre- 
vent a  recovery  by  him. 

A  person  who  has  destroyed  the  subject- 
matter  of  a  contract  by  his  own  act,  or  who 
has  made  performance  thereof  impossible  by 
his  own  wrong,  can  found  no  defense  thereup- 
on. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  907; 
Woolner  v.  Hill,  08  N.  Y.  676;  Hawley  v. 
Keder,  68  N.  Y.  114;  Crist  v.  Arinour,  34 
Barb.  878;  James  v.  Burehdl,  82  N.  Y.  108; 
Mblo  V.  Binese,  8  Abb.  App.  Dec.  775. 

Andrews*  Ch.  J.  delivered  the  opinion 
of  the  court: 

The  validity  of  the  contract  upon  which 
the  action  is  brought  was  adjudicated  in  the 
case  reported  in  88  N.  Y.  884.  The  divisible 
character  of  the  obligation  of  the  defendants, 
and  the  right  of  the  plaintiff  to  n&aintain 
separate  actions  for  successive  payments  on 
the  guaranty  as  they  fell  due  has  also  beeD 
settled,  122  N.  Y.  41.  The  plaintiff  in  the 
actions  heretofore  brought  has  recovered  un- 
der the  contract  dividends,  or  the  equivalent 
of  dividends  on  his  stock,  at  the  rate  of  seven 
per  cent  i^er  annum  from  July  1,  1874.  to 
July  1,  1879,  a  period  of  five  years  antecedent 
to  the  dissolution  of  the  corporation.  The 
present  action  is  to  recover  such  dividends 
for  the  two  succeeding  years,  which  complete 
the  term  of  seven  years  specified  in  the 
guaranty. 

The  effect  of  the  dissolution  of  the  corpora- 
tion upon  the  contract  of  jg;uaranty  as  to  pay- 
ments subsequently  accruing  thereon  presents 
the  new  question  involved  in  the  present 
litigation.  Its  solution  rests  primarily  upon 
an  interpretation  of  the  contract.  The  object 
of  the  contract,  as  stated  therein,  was  the 
consolidation  of  the  interests  of  the  respective 
parties  in  the  business  of  water  transportation 
between  New  York  and  Philadelphia.  They 
were  competitors  in  the  business.  The  plain- 
tiff owned  and  ran  steamships  between  these 
ports  by  the  outside  route,  and  the  defend- 
ants conducted  their  business  between  ths 
same  ports  by  means  of  tugs  and  barges  run- 
ning  upon  the  canals  and  inside  water  routes. 
The  outside  business  could  be  carried  en  dur- 
ing the  whole  year.*  The  business  by  the 
inside  routes   was   of   neoessity  auH)«nd^ 
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dnriDg  the  time  the  canals  were  closed  by 
froflt.  The  plan  of  combination  was  to  or- 
ganize a  corporation  to  which  each  of  the  in- 
terests would  contribute  an  equal  amount 
of  capital  in  the  properties  then  employed 
by  each  in  the  business  of  transportation  at 
an  agreed  ral nation,  any  difference  in  yaluo 
to  be  equalized  by  payment  by  the  one  parly 
to  the  other.  The  written  contract  embodied 
the  scheme.  It  provided  for  the  organization 
of  a  corporation  under  the  law  of  New  York, 
with  a  capital  of  $800,000;  designated  the 
Tessels  to  be  contributed  by  each  interest  and 
fixed  their  value ;  provided  for  the  payment 
by  the  Clydes  to  the  plaintiff  of  $20,000  for 
equal ity  of  i nterest.  Among  other  provisions 
is  the  following :  -  William  P.  Clyde  &  Co. 
to  have  the  management  of  said  corporation 
and  business,  and^in  consideration  thereof  to 
guarantee  to  Jacob  Lorillard  a  dividend  of 
not  less  than  seven  per  cent  per  annum  for 
seven  years,  and  to  receive  for  such  manage- 
ment the  usual  commission  of  two  and  one- 
half  per  cent  in  and  five  per  cent  out  at  each 
end  of  the  f rei ghts  earned. "  The  corporation 
was  organized  ;  a  board  of  five  directors  was 
designated  in  the  certificate  of  incorporation ; 
one  half  of  the  stock,  being  fifteen  hundred 
shares,  was  issued  to  the  plaintiff,  and  the 
other  half  to  W.  P.  Clyde  &  Co.,  except  that 
three  shares  of  the  par  value  of  $100  each 
were,  by  the  direction  of  the  Clydes,  taken 
from  their  one  half  and  certificates  issued  to 
three  clerks,  who  were  named  as  directors 
in  order  to  qualify  them  under  the  statute. 
The  business  of  tlie  corporation  was  carried 
on  under  the  management  of  W.  P.  Clyde 
&  Co.  until  April,  1879,  when  a  suit  was 
brought  in  the  name  of  the  people  by  the 
attorney-general  to  dissolve  the  corporation 
and  a  temporary  receiver  appointed.  The 
case  was  tried  and  resulted  in  a  Judgment 
dissolving  the  corporation  and  the  appointing 
of  a  permanent  receiver.  It  is  unnecessary 
to  enter  into  greater  detail  at  this  time  of  the 
facts  disclos^  by  the  record.  Other  facts 
will  be  hereafter  referred  to.  . 

The  question  whether  the  obligation  of  the 
defr-ndants  under  their  guaranty,  continued 
in  force  as  to  the  part  of  the  seven  vears  un- 
expired at  the  time  of  the  dissolution  of  the 
corporation,  in  the  absence  of  any  responsible 
agency  of  either  party  for  the  causes  which 
led  to  the  dissolution,  must  be  determined 
by  the  intention  of  the  parties  as  ascertained 
from  the  language  of  the  contract,  and,  if 
ambiguous,  from  such  language  and  the  sur- 
rounding circumstances.  The  contract  con- 
tains no  explicit  statement  on  the  subject. 
It  assumed  that  the  corporation  would  be  in 
existence  during  the  wholeperiod  over  which 
the  guaranty  extended.  The  guaranty  was 
not  for  the  yearly  payment  of  a  sum  equal 
to  seven  per  cent  on  the  capital  of  the  plain- 
tiff in  the  corporation,  or  on  the  nominal 
amount  of  his  stock.  It  was,  that  the 
dividends  of  the  corporation  should  annually 
for  seven  years  equal  that  sum.  The  plain- 
tiff won  lei  under  the  contract  and  by  virtue 
of  his  right  as  a  stockholder  be  entitled  to 
dividends  declared  by  the  company,  whether 
they  should  be  more  or  less  than  seven  per 
cent  per  annum,  and  if  dividends  less  than 
L  R.  A. 


that  amount  should  be  made,  the  liability 
of  the  defendanta  on  their  guaranty  wou?<l 
be  limited  to  a  sum  sufficient  to  make  up  tho 
deficit.  In  case  the  dividends  equaled  or  ex- 
ceeded seven  per  cent  there  would  be  no 
liability,  and  m  case  no  dividends  were  de- 
clared then  the  guaranty  would  stand  in 
lieu  of  dividends.  The  contract  provided 
that  ''accounts  shall  be  made  up  and  div- 
idends when  earned  shall  be  declared  and 
paid  quarterly,"  and  it  is  also  provided  that 
during  the  seven  years  neither  party  should 
be  interested  **  in  any  competinffsteam  water 
line  between  New  York  and  rhiladelphia 
without  the  consent  of  the  other  party  in 
writing."  The  fact  that  guaranty  was  of 
'^dividends"  which  implies  the  existence  of 
the  corporation  during  the  time  specified 
capable  of  earning  and  declaring  dividends, 
and  the  prohibition  against  either  party  be- 
coming interested  in  competing  lines  during 
the  same  period,  inserted  for  the  protect! ou 
of  the  corporate  business,  plainly  indicate 
that  the  parties  were  dealing  upon  the  as- 
sumption of  corporate  existence  during  the 
period  covered  by  the  guaranty.  But  this 
becomes  much  more  plain  when  the  nature 
of  the  transaction  in  which  the  parties  were 
engaged  and  the  consideration  upon  which 
the  guaranty  rested  are  considered.  The  real 
purpose  of  the  parties  was  to  combine  their 
properties  and  conduct  the  transportation 
business  between  New  York  and  Philadelphia 
as  a  Joint  business,  each  contributing  the 
same  amount  of  capital  and  being  equally 
interested  in  the  vessels.  The  arrangement 
was  substantially  a  partnership  with  a  corpo- 
rate organization.  The  consolidation  would 
prevent  competition  and  presumably  benefit 
both  interests.  The  management  of  the  busi- 
ness was,  by  the  contract,  to  be  vested  in  W. 
P.  Clyde  <&  Co. ,  and  **  in  consideration  there- 
of," and  of  their  right  to  receive  the  usual 
commissions  on  inward  and  outward  bound 
freight  which  was  given  them,  they  agreed 
to  guarantee  to  the  plaintiff  dividends  at  the 
rate  and  for  the  time  specified. 

It  is  incontrovertible  that  the  right  to 
manage  the  business  of  the  corporation  and 
to  earn  and  to  receive  the  commissions  on 
freight  were  the  considerations  upon  which 
the  guaranty  rested.  The  plaintiff  conceded 
these  rights  to  the  Clydes  for  this  equivalent. 
The  de^ndants  could  receive  the  benefits  of 
the  contract  only  in  case  the  corporation 
should  continue  in  beiuf  during  the  running 
of  the  guaranty.  The  aeath  of  the  corpora- 
tion would  terminate  their  management, 
prevent  their  earning  commissions ;  the  busi- 
ness would  end,  and  the  court,  in  administer- 
ing the  assets,  would  return  to  each  party 
his  proportion  of  the  capital  remaining  for 
distribution.  The  death  or  dissolution  of  the 
corporation  would  withdraw  all  the  capital 
invested,  so  far  as  it  remained,  and  take  away 
for  the  future  the  whole  consideration  upon 
which  the  guaranty  was  based.  There  would 
thereafter  be  no  corporation  earning  or 
capable  of  earning  dividends,  and  notuing 
left  upon  which  the  obligation  to  pay  them 
could  be  predicated.  The  general  ooctrine 
that  when  a  party  voluntarily  undertakes  to 
do  a  thing,  without  qualification,   perform- 
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ftnoe  ii  not  excused  because  by  inevitable  ac- 
cident or  other  contingency  not  foreseen,  it 
becomes  impossible  for  him  to  do  the  act  or 
thing  which  he  agreed  to  do.  is  well  settled. 
This  doctrine  protects  the  integrity  of  con- 
tracts, and  one  of  the  reasons  assigned  in  its 
support  in  the  early  case  of  PiMradtne  ▼.  Jane, 
Aleyn.  26,  is  that  as  against  such  con- 
tingencies the  party  could  nave  provided  by 
his  contract.  See  Harmony  v.  Bingham,  12  ]N. 
Y.  99,  62  Am.  Dec.  142 ;  Fcrd  v.  CoUnoarth, 
L.  R.  4  Q.  B.  184 ;  Janee  v.  United  States, 
96  U.  S.  24,  24  L.  ed.  644.  But  it  is  now 
well  settled  that  when  performance  depends 
on  the  continued  existence  of  a  given  person 
or  thinfi[,  and  such  continued  existence  was 
assumed  as  the  basis  of  the  agreement,  the 
death  of  the  person  or  the  destruction  of  the 
thing  puts  an  end  to  the  obligation.  Ex- 
ecutory contracts  for  personal  services,  for 
the  sale  of  specific  chattels,  or  for  the  use  of  a 
building,  are  held  to  fall  within  this  princi- 
ple. Dexter  v.  Mrtan,  47  N.  Y.  62 :  PeopU  v. 
Globe  Mut.  L.  Ine.  Go,  91  N.  Y.  174;  Taylor 
▼.  Caldwell,  8  Best  &  S.  826. 

These  cases  are  not  exceptions  to  the  rule 
that  contracts  voluntarily  made  are  to  be  en- 
forced, but  the  courts,  in  accordance  with  the 
manifest  intention,  construe  the  contract  as 
subject  to  an  implied  condition  that  the  per- 
son or  thing  shall  be  in  existence  when  the 
time  of  performance  arrives.  So,  if  after  a 
contract  Is  made  the  law  interferes  and  makes 
subsequent  performance  impossible,  the  party 
is  held  to  be  excused.  Jonee  ▼.  Judd,  4t  N.  Y. 
412. 

It  must  be  conceded  that  it  is  difficult  to 
draw  the  line  and  to  determine  the  exact  lim- 
itations of  the  principle.  When  the  exe- 
cutory contract  relates  to  specific  chattels, 
and  the  subject-matter  is  destroyed  without 
fault  of  the  party,  the  implied  condition 
arises  and  excuses  performance.  But  where 
the  contract  is  basea  on  the  assumed  existence 
and  continuance  of  a  certain  condition,  or 
upon  the  continuance  of  a  subject-matter 
which,  however,  is  not  the  direct  object  of 
the  contract,  is  the  principle  in  sudi  cases 
excluded?  The  present  case  illustrates  what 
we  have  in  mind.  The  contract  in  Question 
was  not  with  the  corporation  whose  life  was 
extineuisbed  by  the  judgment  of  dissolution. 
But  the  guaranty  assumed  that  the  corpora- 
tion wotud  continue  in  existence  during  the 
seven  years  period.  The  liability  whicn  the 
defendants  assumed  was  in  consideration  of 
the  benefits  which  might  accrue  to  them  from 
the  management  of  the  transportation  busi- 
ness of  the  corporation  during  that  period. 
Upon  the  assumption  that  the  death  of  the 
corporation  was  brought  about  without  their 
fault,  were  the^  thereafter  bound?  Is  the 
doctrine  of  implied  condition  less  applicable 
than  it  would  be  if  the  contract  had  been  be- 
tween the  defendants  and  the  corporation? 
If  in  the  one  case  the  contract,  so  far  as  it 
was  unexecuted,  would  be  terminated,  did 
not  the  happening  of  the  same  event  terminate 
the  engagement  of  these  parties,  based  on  the 
assumed  continuance  of  the  corporation  in 
life?  There  is  in  the  present  case,  we  think, 
an  element  which  strengthens  the  conclusion 
we  have  reached,  that  the  obligation  of  the 
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contract  terminated  prima  facie  with  the  di»-> 
solution  of  the  corporation.  There  is  some- 
thing more  than  an  implied  and  wholly  un* 
expressed  condition  that  the  corporation 
should  continue  in  life  during  the  seven 
years.  It  is  the  fair  construction  of  the  lan- 
guage of  the  contract  itself.  The  contract 
was  not  unilateral.  It  contains  mutual  stipu- 
lations. These  mutual  stipulations,  by  their 
terms,  look  to  the  continuance  of  the  corpo- 
ration, and  the  mutual  obli^tions  into  which 
the  parties  entered  are  qualified  by  this  un- 
derstanding. 

The  plaintiff,  however,  seeks  to  avoid  the 
force  of  the  proposition  that,  by  the  true  con- 
struction of  the  contract,  the  obligation  of 
the  guaranty  as  to  future  payments  did  not 
survive  the  dissolution  of  the  corporation,  by 
tbe  claim  that  the  causes  of  the  dissolution 
of  the  corporation  were  the  wrongful  acta  of 
the  defendants,  and  that  they  cannot  inter- 
pose the  judgment  of  dissolution  brought 
about  by  tneir  own  misconduct  as  a  defense. 
We  think  the  answer  to  this  claim  is  that, 
as  between  these  parties  and  in  this  action, 
the  plaintiff  himself  must  be  considered  as 
having  procured  the  dissolution  of  the  cor- 

f»oration.  The  grounds  upon  which  the  court 
n  the  people's  action  proceeded  in  adjudging 
the  dissolution  are  set  forth  in  the  judgment 
which  is  an  exhibit  in  this  action.  The  Act 
of  1852,  under  which  the  corporation  was  or- 
ganized, is  a  general  law  for  the  incorpora- 
tion of  steam  ocean  navi/ifation  companies. 
The  act  offers  to  any  seven  or  more  persons 
the  opportunity  to  organize  a  corporal  ion 
thereunder.  It  specifies  what  the  certificate 
to  be  filed  shall  contain,  and,  among  other 
things,  that  it  shall  specify  "the  ports  be- 
tween which  the  vessels  (or  the  corporation) 
are  intended  to  be  navigated."  Sec.  1.  The 
corporators  may  insert  one  or  many  routes  at 
their  pleasure.  The  act  also  directs  that  the 
corporation  shall  be  managed  by  not  less 
than  five  nor  more  than  nine  din^ctors,  who 
shall  be  shareholders  and  citizens.  Sec  8. 
The  sixth  section  makes  the  stockholders  sev- 
erally individually  liable  for  the  debts  of 
the  corporation  to  an  amount  equal  to  the 
amount  of  the  stock  held  bv  them  respec- 
tively ** until  the  amount  of  its  capital  stock 
shall  have  been  paid  in  and  a  certificate 
thereof  shall  have  been  made  and  recorded.  * 
The  seventh  section  makes  it  the  duty  of  tlie 
president  and  a  majority  of  the  directors, 
within  thirty  days  after  the  payment  of  the 
last  installment  of  the  capital  stock,  to  make 
and  verify  a  certificate  of  the  fact,  "and 
within  said  thirty  days  record  the  same  in  the 
office  of  the  clerk  of  the  county  in  which  is 
located  the  principal  busioessomce  of  the  cor- 
poration. "  The  grounds  of  forfeiture  upon 
which  the  jud^onent  in  the  people's  action 
was  based,  as  near  as  can  be  gathered  from  the 
record,  were  f  1)  that  three  of  the  five  directors 
were  disqualined,  not  being  stockholders  in 
the  company ;  (2)  that  no  certificate  of  the 
payment  in  full  of  the  capital  stock  of  Uie 
corporation  had  been  made  and  filed  as  re- 
quired by  the  seventh  section  of  the  act,  al- 
though fully  paid  up  in  1874;  (8)  that  an- 
nual meetings  of  the  stockholders  for  the 
election  of  directors  had  not  been  held ;  (4) 
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tbftt  tlie  corporation  bud  at  times  diyerted 
tome  of  the  seagoing  vessels  from  the  route 
designated  in  the  certificate  to  other  sea 
routes.  In  support  of  the  first  pound  of 
forfeiture  it  was  shown  on  the  trial  of  the 
action  that  the  defendants,  after  making  a 
transfer  on  the  books  of  the  corporation  of 
one  share  of  stock  to  each  of  the  Uiree  clerks 
who  were  named  as  directors,  took  back  an 
assignment  from  each  in  blank  of  the  share 
standing  in  his  name  and  continued  to  hold 
the  same  until  the  dissolution.  As  between 
the  plaintiff  and  defendants  this  accom- 
plished the  purpose  which  was  an  essential 
part  of  the  agreement  between  them,  that 
each  of  the  parties  should  hold  an  eonal 
amount  of  the  stock  of  the  corporation.  The 
fourth  ground  of  forfeiture  was  based  on  the 
fact  that  ships  from  time  to  time  belonging 
to  the  corporation  were  emploj^ed  on  other 
Tontes  than  the  one  mentioned  in  the  certifi- 
cate of  incorporation.  The  contract  between 
the  parties  contemplated  that  during  the  sum- 
mer months,  when  the  business  could  be  car- 
ried on  by  the  inside  route,  the  outside  yes- 
eel  might  be  employed  on  some  route  other 
than  that  specified  in  the  certificate,  and  the 
contract  provided  that  ''the  managers  may 
temporarily  divert  any  of  the  property  of  the 
corporation  where  it  can  be  more  profitably 
employed. "  In  pursuance  of  this  authority, 
the  plaintifT,  during  the  first  year,  ran  ves- 
sels on  behalf  of  the  company  on  otiier  routes 
than  the  one  designated.  Assuming  that  the 
several  acts  and  omissions  adjudged  in  the 
people's  action  were  violations  of  corporate 
obligation  and  duty,  which  under  section  480 
01  the  Code  of  Procedure  in  force  when  the 
proceedings  to  annul  the  charter  of  the  cor- 
poration were  taken,  authorized  the  state  to 
bring  and  maintain  that  action,  it  is  difficult 
to  see  how  any  public  interest  required  a  re- 
sort to  this  remedy.  The  irregularities  and 
omissions,  so  far  as  appears,  would  have  been 
corrected  on  notice  to  the  corporation,  but  no 
such  notice  was  given.  The  section  of  the 
Code  referred  to  makes  it  the  duty  of  the 
attorney -general,  upon  leave  granted,  to 
bring  an  action  to  annul  the  charter  of  a  cor- 
poration for  any  of  the  acts  or  omissions 
specified  in  that  section,  ''in  every  case  of 
public  interest;"  but  in  other  cases,  only 
where  "satisfactory  securitjr  shall  be  given  to 
indemnify  the  people  of  this  state  against  the 
costs  and  expenses  to  be  incurred  thereby." 
The  section  discriminates  between  violations 
<of  corporate  duty  affecting  "public  inter- 
ests, "  or  as  was  said  in  ITtompsan  v.  Peoj^, 
28  Wend.  588,  where  a  corporation  has  com- 
mitted '^some  misdemeanor  in  the  trust  in- 
jurious to  the  public,"  and  technical,  inci- 
dental, or  immaterial  violations,  which, 
although  strictly  involving  liabilitv  to  for- 
■feitnre,  might  not  seem  to  require  this  drastic 
^procedure.  In  the  one  case  the  attorney -gen- 
eral is  bound  to  act.  In  the  other,  only  when 
required  to  act  by  the  intervention  of  some 
other  partv,  and  he  ind<)mnifies  the  state  and 
assumes  the  burden  of  the  litigation.  The 
plaintiff  in  this  action  was  the  active  pro- 
motor  of  the  people's  action.  The  suit  was 
instituted  upon  his  application ;  he  gave  the 
bond  required  by  the  attorney -general  and 
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verified  the  complaint ;  the  suit  was  carried 
on  and  tried  by  private  counsel  employed  by 
him.  It  is  safe  to  say  that  unless  for  his 
active  intervention  the  suit  would  never  have 
been  prosecuted.  If  you  go  back  of  the  judg- 
ment to  inquire  for  the  cause  of  the  dissolu- 
tion, you  come  to  the  plaintiff  as  the  proxi- 
mate and  efficient  agency  in  procuring  it. 
He  owed  no  public  duty  to  the  state  to  bring 
to  the  notice  of  its  officers  the  technical 
breaches  of  corporate  duty  upon  which  the 
judgment  proceeded.  For  some  of  them  he 
seems  to  have  been  as  much  responsible  as 
the  defendants,  ^nd  that  in  doing  what  he  did 
he  was  not  actuated  by  a  regard  for  the  pub- 
lic interest,  or  by  a  sense  of  public  duty,  the 
record  contains  ample  evidence.  We  think 
that  the  finding  that  the  defendants  forfeited 
their  management  of  the  corporation  by  their 
own  wrongful  acts  is  not  sustained  by  the 
evidence,  in  the  sense  that  they  were  wrong- 
ful as  to  the  plaintiff,  or  that  as  between 
these  parties  they  were  the  cause  of  the  dis- 
solution. Even  if  the  true  construction  of 
section  480  is  that  it  is  only  in  cases  where 
the  proof  of  violations  of  corporate  duty  is 
uncertain  that  the  attorney -general  is  not 
bound  to  bring  an  action,  this  would  not,  we 
think,  change  the  result  The  plaintiff  pro- 
cured it  to  be  brought,  and  he  must  be  regarded 
as  the  responsible  cause  of  the  dissolution. 

The  judgment  should  be  reverted  and.  a  new 
trial  ordered. 

All  concur. 

PEOPLE  of  the  Btate  of  New  York,  Heepi., 

V, 

Thomas  A.  WELCH,  AppL 
(141 N.  Y.  200.) 

1.  The  same  act  magr  be  an  oflieaee 
a^ainai  both  state  and  federal  ^ovenif- 
BientSt  punishable  in  each  Jurisdlotion  under 
its  laws. 

8.  Manslanghter  committed  within  the 
territorial  limits  of  a  state  by  the  mis- 
ooDduct  or  negligence  of  a  pilot,  licensed  under 
federal  laws,  In  charge  of  a  vessel  which  oomes 
into  collision  with  another,  oausinnr  tbe  death  of 
a  person,  is  punishable  under  state  laws,  althougrh 
by  n.  8.  Rev.  Stat,  1 6344,  it  is  made  an  oilense 
against  tbe  United  States. 

(February  «7, 1S94.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Greneral  Term  of  the  Supreme  Court, 
First  Department,  afBrming  a  judgment  of 
the  New  York  County  Court  of  General  Ses- 
sions convicting  him  of  manslaughter  in  the 
second  degree.    Afflrm&d, 

The  facts  are  stated  in  the  opinion. 

Mr.  Lorenao  Semple,  for  appellant: 

The  congress  of  the  United  States  has  d^ 
dared  the  act  charged  against  the  defendant  in 
tbe  indictment  to  be  an  offense  against  the 
United  States,  and  provided  for  the  apprehen- 
sion, trial,  and  conviction  of  any  person  charged 
with  the  commission  of  the  saia  offense. 

It  is  within  the  constitutional  power  of  con- 
gress  to  confine  to  the  courts  of  the  United 


Nora.— For  state  Jurtodlotion  over  lands  of  the 
United  States  within  a  state,  see  Barrett  v.  Palmer 

(N.  Y.)  17  L.  R.  A  TaO,  andnuCs. 
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States  exclusive  jurisdiction   over   offenses 
arising  under  the  laws  of  the  United  States. 

Clafiin  ▼.  Houseman,  93  U.  S.  130,  23  L. 
ed«  833;  The  "Moaes  Taylor"  v.  Hammofu, 
71  U.  S.  4  WaU.  411,  18  L.  ed.  397. 

State  courts  can  exercise  no  jurisdiction 
whatever  over  crimes  and  offenses  against 
the  United  States  unless  where  in  partic- 
ular cases  the  laws  of  the  United  Btaies 
otherwise  provided. 

By  the  express  terms  of  the  Judidaiy  Act, 
S  629,  Rev.  Stat.,  par.  20,  enacted  in  1789, 
the  United  States  circuit  court  was  given  ex- 
clusive cognizance  of  all  cri^ies  and  offenses 
cognizable  under  the  authority  of  the  United 
States,  except  where  it  is  or  may  be  other- 
wise provided  by  law,  and  concurrent  juris- 
diction with  the  district  courts  ol  crimes 
and  offenses  cognizable  therein. 

Kent,  Com.  12th  ed.  p.  398. 

Under  title  70,  S  5328,  enacted  in  1795, 
the  mere  fact  that  a  certain  act  is  declared 
by  some  section  in  title  70  to  be  an  offense 
against  the  United  States  shall  not  take 
away  or  impair  the  jurisdiction  of  the  courts 
of  the  several  states  under  the  law  thereof. 

This  provision  was  not  a  removal  of  the 
disability  imposed  by  section  629  up<»  the 
state  courts  to  try  persons  for  all  crimes  and 
offenses  made  criminal  by  title  70. 

The  jurisdiction  vested  in  the  courts  of 
the  United  States  in  the  case  at  bar  by  sec- 
tion 711  of  the  Revised  Statutes  of  1878  is 
exclusive  of  the  courts  of  the  several  states. 

Section  711.  "The  jurisdiction  vested  in 
the  courts  of  the  United  States  in  the  cases 
and  proceedings  hereinafter  mentioned  shall 
be  exclusive  of  the  courts  of  the  several  states: 

"First— Of  all  crimes  and  offenses  cogniz- 
able under  theauthority  of  the  United  States." 

In  order  to  bring  the  case  at  bar  within 
the  exact  scope  of  this  provision  only  two 
things  are  necessaiy: 

First—the  act  charged  must  be  a  crime 
against  the  United  States. 

Second — ^It  must  be  cognizable  under  the 
authority  of  the  United  States. 

To  give  any  effect  to  section  5328  taken  in 
conjunction  with  section  711  it  must  be  con- 
strued to  mean  that  the  mere  fact  that  a  cer- 
tain act  is  declared  by  title  70  to  be  an  of- 
fense against  the  United  States  shall  not  of  it- 
self alone  prevent  the  state  court  from  punish- 
ing a  different  offense  involved  in  the  same  act. 

People  V.  Fonda,  62  Mich.401  ;(7ow.  v.  FcZ- 
ton,101  Mass. 204 ;  Exparte  Bridges, 2  Woods, 
C.  C.  428;  Brotcn  v.  United  States  (Ga.)  14 
Am.  L.  Reg.  N.  S.  536 :  Ea>  parte  Houghton,  7 
Fed. Rep. 657  ;Oro««  y,North  Carolina,  132XJ. 
S.  132, 33  L.ed.288;Ftr«t  Nat,  Bank  of  Char- 
lotte, N.  0.  V.  Morgan,l32  U.S.  141, 33  L.ed. 
2S3 ;United  States  v,Buskey,3B  Fed. Rep. 99; 
Re  honey.  Id.  101, 134  U.  S.  372,33  L.e(1.949. 

Messrs,  John  D.  Lindsay,  and  Henry 
B.  B.  Stapler,  with  Mr,  John  R.  Fel- 
lows, for  respondents: 

The  case  at  bar  falls  within  the  well-recog- 
nized class  of  cases  in  which  the  state  courts 
and  the  United  States  courts  exercise  concur- 
rent jurisdiction ;  the  same  act  constituting 
an  offense  against  the  state  and  also  against 
the  federal  government. 
•:  1  L.  R.  A. 


United  States  v.  Marigold,  50  U.  S.  9  How. 
560,  13  L.  ed.  257 ;  Moore  v.  Illinois,  55  U.  S. 
14  How.  13,  14  L.  ed.  306;  United  States  t. 
Amy  (July,  1859)  Quart.  L.  J.  163;  Holt, 
Concurrent  Jurisdiction,  p.  26;  Hoke  v.  Peo- 
ple, 122  111.  511;  Cross  v.  North  Carolina, 
132  U.  S.  131,  33  L.  ed.  287;  Fom  v.  Ohio,  46 
U.  S.  5  How.  410,  12  L.  ed.  213;  Ex  parte 
Siebold,  100  U.  8.  371,  25  L.  ed.  717. 

There  is  no  force  in  the  contention  of  the 
relator  that  the  application  of  the  rule  would 
involve  a  violation  of  the  constitutional  pro- 
vision, that  "no  person  shall  be  subject  fw 
the  same  offense  to  be  twice  put  in  jeopardy 
of  Ufe  or  limb." 

Eaf  parteSiehold,  100 U.S. 389, 25 L.ed. 723 ; 
BlatcMey  v.  Moser,!^  Wend.2l5 ;  Oreenu^ood 
V.  State,  6  Baxt.  567,  32  Am.  Rep.  539 ;  State 
y.  Gordon,  fiO  Mo.  SS3;  Chicago  Pkg.d  Provi- 
sion Co.  v.C^tca^o,88I11.221,30Am.Rep.545. 

Section  711  of  the  Revised  Statutes  of  the 
United  States  should  not  be  construed  so  as 
to  divest  the  state  courts  of  jurisdiction  in 
the  case  at  bar. 

No  such  effect  should  be  held  to  result 
from  the  insertion  of  this  section  at  the  time 
of  the  revision,  in  reference  to  a  crime  which 
had  been  declared  to  be  such  by  the  state  of 
New  York  forty-six  years  before. 

N.  Y.  Rev.  Stat.  1st  ed.  1827,  1828. 

Killing  in  hot  blood  without  intent  and 
without  dangerous  weapon,  and  killing  by  cul- 
pable negligence,  were  criminal  under  the 
common  law,  and  constituted  manslaughter. 

Whart  Crim.  L.  §S  351-355;  Rigmadon's 
Case,  1  Lewin,  C.  0.  181. 

Such  construction  takes  away  all  potency 
and  effect  from  section  5328,  of  the  title 
"crimes"  which  especially  preserves  the 
rights  of  the  state  courts  as  to  crimes  speci- 
fied in  that  title,  of  course  meaning  crimes 
primarily  against  the  states. 

In  Esp  parte  Geisler,  4  Woods,  0. 0.  881,the 
rule  is  laid  down  directly  contrary  to  that  in 
Ew  parte  Houghton,  7  Fed.  Rep.  657,  and  the 
statecourtsareheldtohave  jurisdiction  by  vir- 
tue of  section  5  328  even  of  counterfeiting  cases. 

See  alsoiee  Lonej/,  134  U.  S.  376, 33  L.  ed.  951 ; 
Fox  V.  Ohio,  United  States  v.  Marigold,  Moore 
V.  Illinois,  Ew  parte  Siebold,  and  Cross  v.  North 
Carolina,  supra;  Dashing  v.  State,  78  Ind.  357. 

Congress  has  no  power  under  the  constitu- 
tion to  divest  the  state  courts  of  jurisdic- 
tion of  such  crimes  as  that  in  the  case  at  bar. 

Curtis,  Jurisdiction  of  U.  S.  Courts,  245; 
Moore  v.  Illinois,  65  U.  S.  14  How.  18.  14  L. 
ed.  308 ;  United  States  v.  Bevwns,  16  U.  S.  3 
Wheat.  336,  4  L.  ed.  404 ;  Smith  v.  Maryland, 
59  U.  S.  18  How.  71, 15  L.  ed.  269;  Conkling, 
U.  S.  Courts,  p.  296;  United  States  v.  Dur- 
kce,  1  McAU.  196;  United  States  ▼.  Wells 
(Mo.)    11  Am.  L.  R.  N.  S.  424. 

That  the  states  of  the  Union  did  not  grant 
to  the  United  States  exclusive  jurisdiction  over 
crimes  of  the  nature  of  the  one  here  under  con- 
sideration, would  seem  to  have  been  conceded 
at  the  time  of  the  adoption  of  the  Constitution. 

Hamilton  in  No.  82  of  the  "Federalist;" 
Martin  v.  Hunter,  14  U.  S.  1  Wheat.  337, 4L. 
ed.  105;  United  States  v.  Lathrop, 17  Johns.^, 

Section  5344  of  the  Revised  Statutes  of  the 
United  States  has  no  application  to  the  < 
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People  t.  Welch. 
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If  a  federal  statute  undertakes  to  include 
in  one  indiscriminate  condemnation  classes 
of  acts  which  congress  can  constitutionally 
punish,  and  classes  of  acts  which  congress 
<»nnot  constitutionally  punish,  it  is  uncon- 
stitutional and  void. 

United  Biaiea  ▼.  Reese,  92  U.  S.  214,  23  U 
«d.  563;  United  States  v.  Harris,  106  U.  S. 
629.  27  L.  ed.  290 ;  Baldicin  v.  Franks,  120  U. 
S.  678,  30  L.  ed.766;  United StatesY.Steff ens, 
100 U.S.  82,  25  L.  ed.  660;  Poindewter  v. 
Orecnhotc,  1 14  U.  S.  270, 29  L.  ed.  186 ;  Leloup 
y,Port  of  Mobile,  127  U.  S.  647, 32  L.  ed.  314. 

Ajidrews,  Ch,  J,,  delivered  the  opinion 
of  the  court: 

The  defendant  was  convicted  at  the  court 
of  general  sessions  held  in  and  for  the  city 
and  county  of  New  York  of  the  crime  of  man- 
slaughter in  the  second  degree,  upon  an  in- 
dictment charging  him  with  having,  on  the 
15th  of  June,  1891,  upon  the  Hudson  river, 
in  said  city  and  county,  feloniously  and  wil- 
fully propelled  and  forced  the  steam  tugboat 
F.  W.  DeVoe,  upon  which  he  then  was, 
against  the  yacht  Amelia,  on  which  was  one 
Francis  Jackson,  thereby  forcing  the  said 
Francis  Jackson  into  the  river,  and  causing 
his  death  hy  drowning.  The  record  contains 
an  agreed  statement  of  the  facts  found,  in 
substance,  that  the  defendant  Welch  was  duly 
licensed  to  act  as  a  second-class  pilot  on  steam 
vessels  by  the  United  States  local  board  of 
inspectors  of  steam  vessels  for  the  district  of 
Xew  York;  that  while  said  license  was  in 
full  force,  and  while  the  defendant  was  en- 
gaged in  the  actual  performance  of  his  duties 
as  pilot  under  said  license,  a  collision  oc- 
curred June  15,  1891,  on  the  Hudson  river, 
in  the  county  of  New  York,  between  the 
steam  towboat  on  which  the  defendant  was 
employed,  and  which  at  the  time  was  under 
his  control  and  management  as  pilot,  and 
the  sloop  yacht  Amelia,  which  collision  was 
<!aused  by  the  wilful  misconduct,  negligence, 
and  inattention  to  his  duties  on  said  F. 
W.  De  Voe  of  the  defendant;  that  said  col- 
lision so  caused  resulted  in  the  sinking  of 
the  yacht  Amelia,  and  in  the  destruction  of 
the  life  of  Francis  Jackson,  who  was  at  the 
time  on  board  of  the  yacht,  by  drowning. 

The  sole  question  presented  on  this  appeal 
is  as  to  the  jurisdiction  of  a  state  court  to 
entertain  jurisdiction  of  the  offense  estab- 
lished by  the  evidence,  the  claim  in  behalf 
of  the  defendant  bein^  that  the  federal  courts 
have  exclusive  jurisdiction  of  the  offense  of 
which  he  was  convicted.  Section  6344,  Rev. 
istat.  U.  S.,  is  as  follows:  "Every  captain, 
«ng:ineer,  pilot  or  other  person  employed  on 
any  steamboat  or  vessel,  by  whose  miscon- 
duct, negligence,  or  inattention  to  his  duties 
on  such  vessel  the  life  of  any  person  is  de- 
stroyed, and  every  owner,  inspector,  or  other 
public  officer  through  whose  fraud,  conniv- 
ance, misconduct,  or  violation  of  law  the  life 
of  any  person  shall  be  destrc^ed,  shall  be 
deemed  guilty  of  manslaughter,  and  upon 
conviction  thereof  before  any  circuit  court  of 
the  United  States,  shall  be  sentenced  to  con- 
finement at  hard  labor  for  a  period  of  not 
more  than  ten  years.*'  It  is  plain  that  the 
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circumstances  found  bring  the  case  within 
this  section.  The  defendant  was  a  licensed 
pilot.  He  was  in  charge  of  the  steam  tug- 
boat as  pilot  at  the  time  of  the  collision.  The 
collision,  which  resulted  in  the  death  of 
Jackson,  was  caused  by  the  misconduct,  neg- 
ligence, and  inattention  to  his  duties  of  the 
defendant;  and,  moreover,  his  misconduct 
was,  as  the  jury  found,  wilful, — an  element 
which  does  not  seem  to  be  necessary  to  con- 
stitute the  crime  defined  in  the  statutes  of 
the  United  States.  In  the  consideration  of 
the  question  of  the  jurisdiction  of  the  state 
court  there  are  certain  indisputable  proposi- 
tions which  it  is  important  to  bear  in  mind. 
Tlie  Hudson  river  is  within  the  territory  of 
the  state  of  New  York,  and  is  subject  to  its 
legislative  jurisdiction.  The  criminal  laws 
of  the  state  apply  to  offenses  committed  on 
the  waters  of  the  river,  whether  above  or  be- 
low the  ebb  and  flow  of  the  tide,  to  the  same 
ext^it  as  to  like  offenses  c<Mnmitted  upon  the 
land,  except  in  so  far  as  the  laws  of  congress, 
under  the  Constitution  of  the  United  States, 
have  asserted  an  exclusive  jurisdiction.  In 
United  States  v.  Bevans,  16  U.  S.  3  Wheat. 
336,  4  L.  ed.  404,  the  defendant  had  been  in- 
dicted and  convicted  of  murder  in  the  United 
States  court  of  Massachusetts,  committed  on 
board  of  a  man  of  war  of  the  United  States 
in  Boston  harbor,  he  being  at  the  time  a 
marine  on  the  vessel.  The  conviction  was 
reversed  by  the  Supreme  Court  of  the  United 
States  on  the  ground  that  the  place  where  the 
murder  was  committed  was  within  the  terri- 
torial limits  of  Massachusetts,  and  that,  as 
no  law  of  congress  had  made  a  murder  with- 
in the  territorial  jurisdiction  of  a  state,  on 
tide  water  or  elsewhere,  an  offense  against 
the  United  States,  the  state  court  alone  had 
jurisdiction.  In  Smith  v.  Maryland,  59  U. 
S.  18  How.71, 15L.ed.269,lfr.Ji*s<tce  Cur- 
tis, referring  to  the  grant  of  admiralty  and 
maritime  jurisdiction  in  the  United  States 
Constitution,  said :  ''We  consider  it  to  have 
been  settled  by  this  court  in  United  States  v. 
Bevans  that  this  clause  intheconstitutiundid 
not  affect  the  jurisdiction  nor  the  legislative 
power  of  a  state  over  so  much  of  their  terri- 
tory that  lies  below  hiffh-water  mark,  save 
that  they  parted  with  the  power  so  to  legis- 
late as  to  conflict  with  the  admiralty  juris- 
diction or  the  laws  of  the  United  States." 
The  rights  of  a  state  to  exercise  jurisdiction 
over  navigable  waters  within  its  limits,  and 
to  subject  persons  and  property  therein  to  the 
civil  and  criminal  jurisdiction  ef  its  courts, 
in  the  absence  of  any  prohibition  in  the  Fed- 
eral Constitution  or  laws,  has  passed  un- 
challenged, and  is  an  undoubted  right  of 
sovereignty. 

Another  proposition  equally  beyond  ques- 
tion is  that  the  crime  of  which  the  defend- 
ant was  convicted  is  one  defined  by  a  statute 
of  the  state  of  New  York;  and  that,  inde- 
pendently of  any  statute,  the  facts  established 
the  crime  of  manslaughter  at  common  law. 
The  revised  statutes,  after  defining  the  crime 
of  murder,  and  what  shall  constitute  the 
crime  of  manslaughter  in  the  highest  degree, 
proceeded  to  declare  (2  Rev.  Stat.  p.  662, 
§   19)  I     "Every  other  killing  of  a  human 
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bein/c  by  the  act,  proeurement,  or  culpable 
negligence  of  another,  where  such  killing  is 
not  Justifiable  or  excusable,  or  is  not  de- 
clared in  the  act  to  be  murder  or  man- 
slaughter of  some  other  degree  shall  be 
deemed  manslaughter  in  the  fourth  degree." 
It  is  scarcely  necessary  to  cite  authorities  to 
sliow  that  the  statute  abore  quoted  was  sim- 
ply declaratory  of  the  rule  of  common  law 
that  a  killing  of  a  human  beingby  culpable 
negligence  is  manslaughter.  Whtart  Crim. 
L.  ^§  861-865,  and  cases  cited. 

The  courts  of  this  state,  on  the  adoption 
of  the  State  Ck)nstitution  of  1777,  became 
Tested  with  the  Jurisdiction  orer  offenses 
cognizable  at  common  law,  and  this  juris- 
diction is  unimpaired  and  m  full  force,  ex- 
cept in  80  far  as  it  has  been  modified  by  state 
legislation,  or  was  surrendered  to  the  United 
States  by  the  Federal  Conatitution,  or  has 
been  taken  away  by  act  of  congress  lawfully 
enacted  in  execution  of  the  power  conferred 
by  that  instrument.  It  is  an  accepted  canon 
in  the  constuction  of  powers  sranted  to  the 
general  government  by  the  Federal  Constitu- 
tion that  state  authority  existing  when  the 
constitution  was  adopted  is  not  excluded  by 
the  mere  grant  of  similar  powers  to  congress. 
The  powers  granted  by  the  Federal  Constitu- 
tion are  not  exclusive  unless  made  so  in 
terms,  or  prohibited  to  the  states,  or  are  in- 
compatible with  the  exercise  of  a  concurrent 
Jurisdiction.  But  the  principle  has  been 
grafted  upon  the  subject  that,  although  pow- 
ers conferred  by  the  constitution  upon  con- 
gress are  not  in  terms  or  in  their  nature  ex- 
clusive of  the  power  of  the  states,  they  may 
be  made  so  bv  national  legislation  excluding 
the  Jurisdiction  of  the  states  in  the  particular 
matter,  although  within  their  original  and 
antecedent  authority.  In  Martin  ▼.  Hunt&r, 
14  U.  S.  1  Wheat.  804,  4  L.  ed.  97,  Judge 
Story,  referring  to  the  Judicial  power  of  the 
United  States,  said:  ^It  is  manifest  that 
the  judicial  power  of  the  United  States  is 
unavoidably,  in  some  cases,  exclusive  of  all 
stAte  authority,  and  in  all  others  may  be 
made  so  at  the  election  of  congress."  The 
Judiciary  Act  of  1789  (1  Stat,  at  L.  chap.  20) 
was  framed  upon  this  construction  of  the 
power  of  congress,  and  the  Jurisdiction  of 
the  courts  of  tiie  United  States  was  in  some 
cases  made  exclusive ;  and  in  others,  the  ju- 
risdiction of  the  state  courts,  not  being  in 
terms  excluded,  was  left  unafiTected,  and  was 
concurrent  with  the  courts  of  the  Union  as 
to  matters  over  which  the  state  courts  could, 
bv  their  own  powers  and  constitution,  exer- 
cise Jurisdiction.  A  distinction  has  been 
suggested  as  to  the  power  of  conrress  to  make 
the  jurisdiction  of  the  United  States  courts 
exclusive  between  cases  in  which  the  state 
courts  had  Jurisdiction  antecedent  to  the 
adoption  of  the  constitution,  and  where  the 
ri|i:ht  involved  or  the  liabilitv  incurred  arises 
exclusively  under  a  law  of  congress,  and 
without  which  it  would  have  had  no  exis- 
tence. See  Curtis,  Const,  g  141.  But  the 
recent  cases  of  The  Motee  Taylor,  71  U.  S.  4 
Wall.  411,  18  L.  ed.  897;  and  Claflin  v. 
Haueeman,  98  U.  S.  180,  28  L.  ed.  888,  seem 
to  be  adverse  to  the  distinction  sugirested, 
and  to  hold  that  it  is  competent  for  congress 
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to  exclude  the  jurisdiction  of  the  state  ooor^ 
in  respect  of  all  subjects  upon  which  con- 
fess may  legislate.    In  The  Moeee  Taylor 
It  seemed  to  be  conceded  that  the  proceeding 
there  under  review  was  a  matter  as  to  which 
the  original  states  through  their  courts  could 
have  exercised  jurisdiction  antecedent  to  the 
adoption  of  the  Federal  Constitution,  and  the 
decision  was  placed  on  the  ground  that  the 
jurisdiction  was  excluded  by  force  of  the 
ninth  section  of  the  Judiciary  Act  of  1789, 
and  vested  exclusively  in  the  district  courts 
of  the  United  States.    See  1  Kent,  Com.  400. 
But  it  is  obvious  that,  to  exclude  the  juris- 
diction of  the  state  courts  over  matters  with- 
in their  ordinary  jurisdiction,  the  intentioD 
of  congress  to  exercise  this  power  should  be 
distinctly  manifested,  and  that  the  legisla- 
tion relied  upon  to  deprive  the  state  courts 
of  jurisdiction  should  be  clear  and  unam* 
biguous.    There  can  be  no  presumption  that 
state  authority  is  excluded  from  the  mere 
fact  that  congress  has  legislated.    There  must 
be  express  words  of  exclusion,  or  a  manifest 
repugnancy  in  the  exercise  of  state  authority- 
over  the  subject.     See  Curtis,  Const.  §  121. 
It  must,  we  think,  be  conceded  that  section' 
5844  of  the  Revised  Statutes  of  the  Unit^nl 
States  was  in  its  general  purpose  and  enact- 
ment within  the  power  of  congress,  under 
the  constitutional  grant  of  power  to  **  regu- 
late   commerce   with  foreign    nations    and 
among  the  several  states"  (art  1,  g  8) ,  and 
the  grant  of  judicial  power  in  case  of  ''ad- 
miralty and  maritime  jurisdiction"  (art.  3, 
§  2),  and  the  authority  vested  in  Congress 
^to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution"  the 
powers  vested  in  congress  by  the  constitutioiii 
(art.  1,  §  8,  subd.  18).    The  Hudson  river 
is  within  the  admiralty  Jurisdiction  of  the 
United  States.     The  Oeneeee  Chief,  53  U.  8. 
12  How.  443,  18  L.  ed.  1058.    The  power  to 
regulate  commerce  extends  to  the'  persons 
who  conduct  navigation  as  well  as  to  the  in- 
struments used,  and  the  United  States  courts 
may  be  invested  by  congress  with  jurisdic- 
tion over  offenses  committed  upon  waters 
within  the  admiralty  Jurisdiction.     Ctx^  v. 
Philaddphia  Pert  Wardme,  58  U.  8.  12  How. 
299,  18  li.  ed.  996;  United  States  y.  Qwmbe, 
87  U.  S.  12  Pet.  72,  9  L.  ed.  1004;  Curtis, 
Const.  ^  47.    The  legislation  of  which  sec- 
tion 5844  is  the  culmination  had  its  origin  in 
the  Act  of  Congress  of  July  7,  1888  (5  Stat, 
at  L.  804),  entitled  ''An  Act  to  Provide  for 
the  Better  Securijbv  of  the  Lives  of  Passen- 
gers on  Board  of  vessels  Propelled  in  Whole^ 
or  in  P»rt  by  Steam."    It  was  extended  by 
the  Act  of  February  28,  1871  (16  Stat,  at  L. 
456,  §  67),  and  the  provision  in  its  present 
form  was  enacted  in  the  Revision  of  1873, 
and  forms  section  5844  of  title  70  of  the 
United    States   Revised    Statutes,    entitled 
"Crimes."    The  power  of  congress  to  enact 
rules  for  the  government  of  vessels  on  waters- 
within  the  admiralty  Jurisdiction,  to  pre- 
scribe the  qualifications  and  duties  of  cap- 
tains,  pilots,  and  other  persons  employed 
thereon,  to  supervise  the  construction  of  steam 
vessels  with  a  view  to  secure  the  safety  of 

gassengers  and  others,  to  require  licenses  to 
e  obtained  by  those  engaged  in  navigation^ 
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and  the  iiiBpeciion  of  steam  boilers  at  recur- 
ring intervals,  has  been  exercised  without 
challenge,  and  a  large  body  of  rules  cover- 
ing these  and  cognate  subjects  have  been  en- 
acted by  congress,  or  under  its  authority, 
and  are  to  be  found  in  the  Revised  Statutes 
of  the  United  States.  The  power  to  enact 
rules  on  a  specified  subject  carries  the  power 
to  enforce  penalties  for  their  violation.  The 
primary  purpose  of  section  5i^  was  to  secure 
by  criminal  sanctions  the  observance  by  own- 
era,  officers,  employes  of  vessels,  inspectors, 
and  other  public  officers,  of  the  duties  im 
poaed  upon  them  in  connection  with  tbe  busi- 
nesq  of  navigation  for  the  security  of  human 
life.  Whether  the  section  has,  as  is  claimed, 
a  broader  application  than  is  Justified  by  the 
power  of  conness,  we  deem  it  unnecessary 
to  consider.  We  have  no  doubt  that,  as  ap- 
plied to  licensed  officers  or  pilots,  the  enact- 
ment does  not  transcend  its  power. 

It  remains  to  consider  whether  the  offense 
defined  in  the  section  is  exclusively  punish- 
able in  the  courts  of  the  United  States.  The 
states  do  not  enforce  the  criminal  laws  of  the 
United  States.  United  States  v.  Lathrop,  17 
Johns.  4.  The  state,  in  punishing  the  de- 
fendant, is  not  enforcing]:  a  statute  of  the 
United  States.  It  is  enforcing  its  own  laws, 
which  had  an  existence  coeval  with  the 
formation  of  the  state  constitution.  The 
crime  of  which  the  defendant  was  convicted 
was  primarily  a  crime  against  the  peace  and 
good  order  of  the  state.  It  was  only  a  crime 
against  the  United  States  because  congress, 
in  the  interest  of  navigation,  had  seen  fit  to 
enact  a  law  making  one  species  of  homicide, 
when  committed  by  an  officer,  pilot,  etc., 
manslaughter  punishable  in  the  courts  of  the 
United  States.  There  is  nothing  in  the  en- 
actment itself  which  makes  the  jurisdiction 
exclusive.  There  is  no  repugnancy  in  the 
existence  of  concurrent  jurisdiction  in  the 
state  courts  to  punish  under  its  laws  this 
srade  of  homicide.  The  Jurisdiction  of  the 
United  States  courts  is  not  exclusive  unless 
there  are  found  elsewhere  in  the  legislation 
of  congress  provisions,  of  clear  and  unmis- 
takable import,  taking  away  the  Jurisdiction 
of  the  courts  of  the  state.  The  principle 
that  congress  may  lawfully  exclude  the  Ju- 
risdiction of  the  state  courts  of  offenses  pun- 
ishable under  federal  statutes  was  first  ap- 
plied by  section  11  of  the  Judiciary  Act  of 
1789,  which  declared  that  the  circuit  courts 
of  the  United  States  shall  have  ''exclusive 
eosnizance  of  all  crimes  and  offenses  cogniz- 
able under  the  authority  of  the  United  States, 
except  where  this  act  otherwise  provides  or 
the  laws  of  the  United  States  shall  otherwise 
direct."  The  Jurisdiction  of  the  state  courts 
to  punish  under  state  laws  offenses  which  are 
cognizable  by  the  circuit  courts  of  the 
United  States  was  made  by  this  section  to 
depend  upon  affirmative  legislation  by  con- 
gress, giving  the  state  courts  concurrent  Ju- 
risdiction. Subsequent  to  the  Act  of  1789 
laws  were  passed  by  congress  punishine  the 
ooanterf citing  of  the  current  coin  of  the 
United  States  and  the  uttering  of  the  same. 
Laws  1806,  chap.  49 ;  Laws  1807,  chap.  20 ; 
Laws  1816,  chap.  44 ;  Laws  1825,  chap.  65. 
These  acts  contain  the  following  provision : 
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*'And  be  it  further  enacted  that  nothing  in 
this  act  contained  shall  be  construed  to  de- 
prive the  courts  of  the  individual  states  of 
jurisdiction  under  the  laws  of  the  several 
states,  over  offenses  made  punishable  by  this 
act. "  In  1847  the  question  whether  the  courts 
of  Ohio  could  entertain  Jurisdiction  under 
the  laws  of  that  state  of  the  offense  of  pass- 
ing counterfeit  current  coin  of  the  United 
States  came  before  the  Supreme  Court  of  the 
United  States  in  the  case  of  Fox  v.  Ohio,  46- 
U.  S.  6  How.  410,  12  L.  ed.  218,  upon  writ 
of  error,  after  the  conviction  of  the  defend- 
ant in  the  state  court  of  that  offense.  It  was 
urged  that  the  proviso  in  the  federal  statutes 
above  referred  to  did  not  affect  the  exclusive 
Jurisdiction  of  the  United  States  courts  under 
section  11  of  the  Judiciary  Act  of  1789.  The 
supreme  court  sustained  the  jurisdiction  of 
the  state  court,  and  the  decision  necessarily 
adjudged  that  the  proviso  in  these  statutes 
was  a^law  of  the  United  States,  excepting 
cases  of  passing  counterfeit  coin  from  the 
clause  in  the  Act  of  1789,  giving  exclusive 
jurisdiction  to  the  United  States  courts  of 
offenses  cognizable  under  the  laws  of  the 
United  States.  Mr.  Justice  Washington,  in 
Houston  V.  Moore,  18  U.  S.  5  Wheat.  26,  & 
L.  ed.  25,  gave  the  same  construction  to  the 
proviso  in  the  acts  referred  to.  The  case  of 
United  States  v.  Mangold,  50  U.  S.  9  How. 
560,  18  L.  ed.  257,  brought  into  question  the 
Jurisdiction  of  the  courts  of  the  United  States 
to  punish  the  crime  of  passing  counterfeit 
coin,  under  the  federal  stntutc,  and  in  thia 
case  also  the  Jurisdiction  was  affirmed.  The 
two  cases  of  Fox  v.  Ohio  and  United  States 
V.  Marigold  established  the  proposition  that 
the  same  act  may  be  an  offense  both  against 
the  state  and  the  United  States,  and  punish- 
able in  each  Jurisdiction  under  its  laws.  The 
same  principle  has  been  declai*ed  in  other 
cases.  Moore  v.  lUinois,  55  U.  8.  14  How. 
18,  14  L.  ed.  806 ;  Chitf  Justice  Taney,  United 
States  T.  Amy  (July,  1859),  4  Quart.  L  J. 
168;  Ex  parte  Siebold,  100  U.  S.  871,  25  L. 
ed.  717.  Section  5828  of  the  United  States 
Revised  Statutes,  which  is  one  of  the  gen- 
eral provisions  of  title  70,  entitled  ** Crimes", 
declares :  **  Sec.  5828.  Nothing  in  this  title 
shall  be  held  to  take  away  or  impair  the  ju- 
risdiction of  the  courts  of  the  several  states 
under  the  laws  thereof."  Later  on  in  thia 
title  is  section  5844,  making  the  misconduct, 
negligence,  or  inattention  to  his  duties  of  a 
captain,  pilot,  etc.,  manslaughter.  The  pro- 
vision as  to  exclusive  Jurisdiction  contained 
in  section  11  of  the  Judiciary  Act  of  1789  is 
incorporated  in  substance  into  the  United 
States  Revised  Statutes  in  the  twentieth  sub- 
division of  section  629,  which  declares  that 
the  circuit  courts  of  the  United  States  shall 
have  ** exclusive  cognizance  of  all  crimes  and 
offenses  cognizable  under  the  authority  of  the 
United  States,  except  where  it  may  be  other- 
wise provided  by  law." 

If  the  question  of  the  Jurisdiction  of  the 
state  courts  in  the  present  case  depends  solely 
upon  the  construction  of  the  clause  in  section 
629,  Just  quoted,  and  of  section  5828  of  the 
United  States  Revised  Statutes,  there  could 
be  little  ground,  under  the  decisions  of  the 
Supreme  Court  of  the  United  States,  constru- 
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ing  the  proviso  in  the  counterfeiting  acts, 
for  denying  such  jurisdiction.  Section  5328' 
ds,  in  legal  effect,  a  re-enactment  of  the  pro- 
viso in  those  acts  applicable  to  the  crime, 
mentioned  in  title  70  of  the  Revised  Statutes 
^f  the  United  States.  The  proviso  in  the 
•counterfeiting  acts  was  held  to  withdraw  the 
crimes  therein  mentioned  from  the  operation 
•of  the  eleventh  section  of  the  Judiciary  Act 
of  1789,  and  to  create  an  exception  to  the 
general  rule  declared  in  that  section,  ezclud- 
ijig  the  jurisdiction  of  the  state  courts  of 
of^nses  cognizable  in  the  courts  of  the  United 
states.  The  same  construction,  applied  to 
section  5328,  would  make  the  jurisdiction  of 
the  state  courts  of  the  offense  now  in  ques- 
tion concurrent.  But  the  confusion  and  un- 
certainty attending  the  subject  is  produced 
by  another  section  of  the  Revised  Statutes  of 
the  United  States,  first  enacted  at  the  time 
of  the  revision,  being  section  711.  That  sec- 
tion declares:  "The  jurisdiction  vested  in 
the  courts  of  the  United  States  in  the  case 
hereinafter  mentioned,  shall  be  exclusive  of 
the  courts  of  the  several  states :  First,  of  all 
crimes  and  offenses  cognizable  under  the  laws 
of  the  United  States."  Construing  this  sec- 
tion upon  its  language  alone,  and  without 
reference  to  the  other  sections  mentioned,  it 
would  exclude  the  jurisdiction  of  the  state 
-courts  over  the  offense  of  manslaughter  com- 
mitted by  a  pilot  or  other  person  employed 
on  vessels,  under  the  circumstances  men- 
tioned in  section  5344.  If  such  construction 
is  imperatively  required,  it  would  result  in 
the  apparent  anomaly  of  leaving  to  the  state 
courts  jurisdiction  of  the  crime  of  murder 
committed  on  board  of  a  vessel  on  navigable 
waters  within  the  territory  of  the  state, 
whether  by  an  oflBcer,  pilot,  or  other  person, 
and  depriving  them  of  jurisdiction  of  the 
•crimes  of  manslaughter,  defined  in  section 
5344.  If  the  defendant  had  murdered  Jack- 
son, the  state  court  would  have  had  un- 
doubted jurisdiction  of  the  crime.  Man- 
slaughter is  one  of  the  grades  of  criminal 
homicide.  Can  it  be  reasonably  supposed 
that  congress,  by  an  act  which  was  primarily 
intended  to  enforce  the  observance  by  per- 
sons engaged  in  navigation,  of  the  rules  it 
had  established  for  the  security  of  life  and 
property,  intended  further  to  oust  the  juris- 
diction of  the  state  courts  over  one  graile  of 
the  offense  of  manslaughter,  of  which  they 
"before  had  undoubted  jurisdiction,  and  where 
the  offense,  whether  committed  by  a  pilot  or 
any  other  person,  was  primarily  an  offense 
against  the  state?  It  was  made  an  offense 
against  the  United  States  also,  by  reason  of 
the  relation  in  which  the  offender  stood  to 
the  United  States,  under  its  rules  and  regu- 
lations, which  he  was  bound  to  observe.  We 
think  section  5328  must  be  construed  as  ex- 
empting from  the  operation  of  section  711  the 
cases  specified  in  title  70,  which  were  also 
offenses  punishable  under  the  laws  of  the 
several  states.  Under  section  711,  the  states 
could  not  enforce  the  criminal  statutes  of  the 
United  States,  as  was  attempted,  in  sub- 
stance, under  the  law  of  Pennsylvania  in- 
volved in  Houston  v.  Moore,  18  U.  S.  5 
Wheat.  7,  5  L.  ed.  20.  Nor,  under  section 
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711,  could  a  state  make  an  act  criminal  and 
punishable  in  its  courts,  which  in  its  nature 
was  an  offense  only,  because  made  so  l^  a 
law  of  congress.  Section  5328  may  perhaps 
be  construed  as  oonfining  the  concurrent  ju- 
risdiction of  the  state  courts,  of  offenses  speci- 
fied in  title  70,  to  such  offenses  as  were  such 
under  the  laws  of  the  states  existing  when 
that  section  was  enacted,  leaving  the  section 
to  operate  to  prevent  future  legislation  by 
the  states  concerning  the  crimes  mentioned 
in  that  title,  not  Mfore  cognizable  under 
state  laws.  But,  whatever  may  be  the  true 
construction  of  that  section,  to  give  it  the 
broad  application  claimed  would,  we  think, 
ignore  the  true  scope  or  meaning  of  section 
5328,  interpreted  in  the  light  of  uie  previous 
decisions  of  the  Supreme  ODurt  of  the  United 
States.  We  are  not  satisfied  with  the  view 
taken  in  some  of  the  circuit  and  district 
courts  of  the  United  States,  that  section  5328 
was  intended  merely  to  permit  a  state  court 
to  punish  a  different  offense  involved  in  the 
same  act.  Such  a  distinction  is  very  difficult 
to  a^ply,  and  it  grafts  on  the  section  a  quali- 
fication of  its  general  language.  Many  of  the 
crimes  specified  in  title  70  are,  in  their  na- 
ture exclusively  offenses  against  the  United 
States.  Such  offenses  are  withdrawn  from 
state  jurisdiction,  because  they  are  not,  and 
cannot  be,  offenses  against  the  state.  We  have 
seen  that  where  the  exercise  of  state  author- 
ity is  incompatible  with  the  exercise  of  fed- 
eral authority  granted  by  the  Constitution 
of  the  United  States,  the  state  authority 
is  superseded  without  express  words.  This 
principle  applies  as  well  to  judicial  as  to 
legislative  powers.  Federalist,  No.  82,  by 
Hamilton.  It  was  upon  this  principle,  as 
we  understand,  that  it  was  held  by  tne  Su- 
preme Court  of  the  United  States  {Re  honey, 
134  U.  S.  372,  33  L.  ed.  949)  that  a  state 
court  had  no  jurisdiction  to  punish  perjury 
committed  in  a  contested  election  case,  of  a 
member  of  the  house  of  representatives,  un- 
der a  proceeding  regulated  by  a  law  of  the 
United  States.  The  learned  justice  who  de- 
livered the  opinion  in  that  case,  after  stating 
that  the  power  of  punishing  a  witness  for 
perjury  in  a  judicial  proceeding  belongs  pe- 
culiarly to  the  government  in  whose  tribu- 
nals the  proceeding  was  had,  said:  "It  is 
essential  to  the  impartial  and  efficient  ad- 
ministration of  justice  in  the  tribunals  of  the 
nation  that  witnesses  should  be  able  to  tes- 
tify freely  before  them,  unrestrained  by  legis- 
lation of  the  state,  or  by  fear  of  punishment 
in  the  state  courts.  The  admimstration  of 
justice  in  the  national  tribunals  would  be 
greatly  embarrassed  and  impeded,"  etc.  The 
cases  of  People  v.  Fonda,  62  Mich.  401,  and 
Com,  V.  Felton,  101  Mass.  204,  held  that  the 
state  courts  have  no  jurisdiction  of  the  crime 
of  embezzlement  by  an  officer  of  a  national 
bank  of  the  funds  of  such  bank.  It  is  suffi- 
cient to  say  that  the  offense  of  embezzlement, 
under  the  national  bank  acts,  was  subject  to 
the  provisions  of  section  11  of  the  Judiciary 
Act,  and  is  not  one  of  the  crimes  exempted 
from  its  operation  by  section  5328  of  the  Re- 
vised Statutes  of  the  United  States.  The 
contention  that  section  711  excludes  the  state 
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-courts  from  jurisdiction  of  all  crimes  enum- 
^«rated  in  title  70,  if  sustained,  takes  from  the 
sUte  courts  the  power  to  punish  the  passing 
of  counterfeit  money  of  ihe  United  States, — a 
eoneurrent  jurisdiction,  which  they  have  ex- 
ercised from  the  commencement,  and  which, 
as  was  aaaumed  bv  Mr.  Juatice  Gray  in  the 
case  £«  Laney,  still  exists.  Upon  the  whole 
case  we  are  of  opinion  that  the  state  court 
had  jurisdiction  to  punish  the  defendant  for 
the  crime  proved.  Its  jurisdiction  has  not, 
we  think,  oeen  taken  away  by  the  lepslation 
of  congress.  It  would  be  a  more  satisfactory 
state  of  this  law  than  now  exists  if  it  could 
be  held  that  the  court  first  acquiring  juris- 
diction should  retain  it,  and  that  the  judff- 
ment  of  one  court  in  such  a  case  as  this  could 
be  pleaded  in  bar  of  a  further  prosecution 
for  snbetantially  the  same  offense  in  the 
•courts  of  the  other  jurisdiction. 

The  judgment  and  eonviction  should  he  af* 
firmed. 

All  eoneor. 


Hugh  Merancy  MURPHY,  BespU 

V. 

James  W.  WHITNEY  et  al,  Appia. 

(140  N.  Y.  641.) 

1*  Anmgi  ecment between  hrothewi  and 

sIsterB  to  whom  lands  descend  In  common  to 
own  the  same  as  Joint  tenants  and  that  upon  the 
death  of  either  the  land  shall  pass  by  deylse  or 
descent  to  the  survlTois  with  a  subsequent  agree- 
meot  at  a  family  meeting,  reaillrminir  the  prior 
•irreement  and  providing  that  upon  the  death  of 
the  Isst  survivor  the  land  shall  by  devise  or  de- 
flceot  pass  to  tbe  child  of  the  only  married  one  of 
foch  brothers  and  sisters  who  is  then  in  being,  is 
not  void  as  creating  a  perpetuity  under  1  N.  Y, 
Bev.  8tat^  728,  H  14,  IS,  declaring  void  every 
futare  estate  which  shall  suspend  the  absolute 
power  of  alienation  for  a  looirer  period  than 
duriog  the  oontlnuance  of  not  more  than  two 
lives  m  beinjr  and  declaring  that  such  power  is 
«utpended  when  there  are  no  persons  In  being  by 
whom  ao  absolute  fee  in  possession  can  be  con- 
veyed, since  all  the  brothers  and  sisters  uniting 
with  such  child  oan  at  any  time  convey  a  perfect, 
indefeasible  title  to  the  land. 
t.  An  agreement  between  brethera  and 
iiatera  to  whom  land  has  descended  in 
comau>n  «hat  the  same  shall  be  held  by 
them  ae  Joint  tenants  and  pass  to  the  sur- 
vivocB  by  devise  or  descent  and  at  the  death  of 
the  last  survivor  shall  pass  by  devise  or  descent 
to  the  child  of  the  only  married  one  of  them,  is 
tafBciently  performed  to  be  taken  out  of  the 
operation  of  the  statute  of  frauds  by  its  substan- 
tial keeping  by  all  the  parties  thereto  until  the 
land  bas  beoome  vested  in  the  survivor  who  has 
noetved  all  the  fruits  thereof  which  are  to  come 
to  her  and  to  make  tt  enf  oroeable  by  such  child. 


8.  A  eontraet  by  brothers  and  sisters 
to  whom  land  has  descended  in  eom* 
men  to  hold  the  same  as  Joint  tenants 
and  that  it  shall  pass  to  the  snrrivor 

by  descent  or  devise  and  at  the  <|eath  of  the  last 
survivor  shall  pass  to  the  cbUd  of  one  of  such 
brothers  by  descent  or  devise,  is  not  rendered 
unenforceable  by  such  child  by  the  fact  that  the 
last  sturvlvor  has  conveyed  all  the  property, 
where  the  grantee  had  knowledge  of  the  rights 
of  such  child;  especially  where  be  obtained  the 
property  by  fraud  without  paying  any  ooosider- 
tion  therefor. 

4*  An  action  to  establish  an  agrvoement 
by  brothers  and  sisters  to  whom  land  has  de- 
scended in  common  to  hold  the  same  as  joint  ten- 
ants and  that  it  shall  pass  by  descent  or  devise  to 
the  survivor  and  from  the  latter  to  a  child  of  one 
of  the  brothers,  and  to  set  aside  conveyances  of 
the  land  by  the  survivor,  is  not  prematurely 
brought  by  such  child  on  the  ground  that  the 
survivor  is  not  yet  dead  and  that  his  child  is  not 
entitled  to  po8se««ion,  since  if  the  agreement  is 
valid,  he  has  a  vested  remainder  in  the  prcperty 
and  the  right  to  protect  the  estate  so  that  he  may 
receive  the  same  when  it  should  come  to  him  by 
the  terms  of  the  agreement. 

6«  An  agreement  by  brothers* and  sis- 
ters to  whom  land  has  descended  in  common  to 
hold  the  same  as  jomt  tenants  and  that  it  shall 
pass  to  the  survivor  and  from  the  latter  by  de- 
scent or  devise  to  a  child  of  one  of  the  brothers, 
is  enforceable  by  euch  child,  although  he  was  not 
a  party  thereto. 

(January  18, 1£94.> 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Cotu-t, 
Fifth  Department,  affirming  a  judgment  of  the 
Special  Term  for  Qcnesee  County  overruling 
a  demurrer  to  the  complaint  in  an  action 
brought  to  establish  and  enforce  an  alleged 
family  agreement  as  to  the  disposal  of  certain 
real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Qniney  Van  Voorhis*  for  appel- 
lants: 

The  arrangement,  understanding,  or  agree- 
ment was  and  is  void,  because  it  contemplated 
and  required  an  unlawful  suspension  of  the 
power  of  alienation  of  the  land  in  question. 

1  Rev.  Stat.  723,  §§  14, 15;  8  Birdseye,  Stat, 
p.  2627. 

By  the  terms  of  the  agreement  the  four 
Murphy  sisters,  and  the  survivors  of  them, 
were  required  to  retain  the  title  of  the  farm 
until  the  death  of  the  last  survivor,  so  that  it 
would  then  pass  by  inheritance  to  the  plain- 
tiff. 

It  was  not  in  their  power  even  with  the  co- 
operation of  the  plaintiff,  to  transfer  the  title, 
because  the  agreement  reauired  the  title  to  re- 
main in  the  Murphy  family,  so  lon^,  at  least, 
as  any  of  the  four  sisters  should  be  living. 


Ron.— The  transformation  by  a  parol  agreement 

of  t  tenancy  ta  common  into  a  Jomt  tenancy  with 

t  further  limitation  on  the  last  survivor*s  death  to 

t  diUd  of  one  of  the  tenants  is  not  only  a  remark- 

«Ue  transaction  but  presents  Interesting  questions 

^OBoerainff  perpetuities  and  the  statute  of  frauds. 

Af  to  what  constitutes  an  unlawful  suspension 

^  tttsoatlon,  see  MiilUn*s  App.  (Pa.)  1  L.  R.  A.  463, 

i       ^<I  tMCe,-  Omikshank  r.  Home  for  tho  B^endless 

I        <K-  T.)  4  L.  R.  A.  140,  and  noU:  Armstrontr  v.  Douir- 

^4UR.A. 


lasi  (Tenn.)  10  L.  B.  A.  85:  As  Lawrence's  Estate 
(Pa.)  U  L.  B.  A.  86.  and  note;  Bullard  v.  Shirley 
(Mass.)  US  L.  B.  A.  110:  First  Universalist  8oo.  of 
North  Adams  v.  Bolaad  (Mass.)  15  L.  B.  A.  S81; 
Hope  V.  Brewer  (N.  Y.)  18  L.  B.  A.  468;  Saxton  v« 
Webber  (Wis.)  80  L.  B.  A.  600. 

With  last  named  case  see  note  as  to  effect  upon 
prior  takers  of  the  failure  of  a  gift  fur  violation  of 
the  rule  airainst  perpetuities. 
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BehetiUr  t.  SmitK  41  N.  Y.  828;  Knox  t. 
JiTMM,  47  N.  Y.  889;  Hayne»  v.  Sherman^  117 
N.  Y.  488;  Qartey  v.  McDetitt,  72  N.  Y.  656; 
Bawley  ▼.  e7iam««.  16  Wend.  61;  Dana  v.  Jftr- 
rflv.  122  N.  Y.  604;  Fowler  ▼.  IngertoU,  127 
N.  Y.  472;  Genet  y.  Hunt,  118  N.  Y.  168;  Be 
Mayor,  55  Hun,  204. 

Tbe  agreement  is  void  becaufle  not  in  wiit- 
ini^.. 

See  2  ReT.  Stat.  184,  gg  6,  8;  2  Blrdseye 
Stat.  pp.  1288.  1284. 

A  contract  to  cody^  land  stands  upon  a 
vety  difterent  footing  from  a  contract  made 
for  the  purpose  of  suspending  the  power  to 
convey  land. 

No  authority  can  be  found  which  will  Jus- 
tify the  courts  in  lending  their  aid  for  the  en- 
forcement of  an  agreement  which  the  statute 
forbids  because  it  is  against  public  policy. 

Pratt  V.  Adams,  7  Paige,  616,  4  U  ed.  800; 
Dewitt  V.  Brisbane,  16  N.  Y.  608;  Fw>ler  v. 
Scully,  72  Pa.  466,  18  Am.*  Rep.  6»9;  Fry. 
Spec.  Perf.  222,  §  466;  Pom.  Cont.  360;  Perry, 
Tr.  181;  Ti^acy  v.  Talmage,  14  N.  Y.  171,  67 
Am.  Dec.  182. 

Even  if  the  court  has  the  power  to  enforce 
such  a  contract  as  this  under  any  circum- 
stances  it  should  not  be  exercised  in  a  case 
TV  here,  like  this,  the  parties  have  entered  Into 
an  agreement  with  the  express  and  sole  pur- 
pose and  design,  fully  understood  by  them,  of 
accomplishing  the  very  thing  which  the  stat- 
ute condemns  as  being  contrary  to  public 
policy,  and  unreservedly  forbids. 

Pratt  V.  Adams,  supra. 

Plaintiff  cannot  maintain  the  action  at  the 
beneficiary  of  a  trust. 

The  statute  does  not  authorize  a  trust  for 
any  such  purpose  as  that  contemplated  by  this 
agreement. 

1  Rev.  Stat.  727,  §  55:  8  Birdseye  Stat  8178; 
Gree7ie  v.  Greene,  126  N.  Y.  506. 

The  statute  to  the  effect  that  the  beneficiary 
may  enforce  the  performance  of  the  trust  in 
equity,  does  not  help  the  plaintiff,  because  it 
expressly  relates  only  to  such  trusts  as  are 
valid  in  their  creation.  The  trust  which  the 
plaintiff  claims  was  void  in  its  creation  be> 
cause  contrary  to  the  statute. 

Greene  v.  Greene,  supra;  Marx  ▼.  MeGlynn, 
88  N.  Y.  357;  AscJie  v.  Asche,  113  N.  Y.  232; 
Bennett  v.  Garloek,  79  N.  Y.  802;  Haynes  v. 
8/ierman,  117  N.  Y.  483;  Garvey  v.  McDentt, 
72  N.  Y.  556;  Noyes  v.  Blakeman,  6  N.  Y.  567. 

The  plaintiff  has  no  such  interest  as  will 
authorize  this  action. 

Mary  Murphy  is  still  living  and  there  is  no 
certainty  that  the  plaintiff  will  outlive  her,  or 
ever  acquire  any  vested  interest. 

Cotton  ▼.  Fox,  67  N.  Y.  349;  Leonard  t. 
Burr,  18  N.  Y.  96;  Radley  v.  Kvhn,  97  N.  Y. 
26;  Fowler  v.  IngersoU,  127  N.  Y.  472;  Pry, 
Spec.  Perf.  677;  2  Story,  Eq.  Jur.  p.  862, 
§  1040. 

As  far  as  plaintiff  is  concerned,  the  agree- 
ment was  voluntary  and  without  consideration, 
and  the  owners  of  the  property  could  revoke 
or  cancel  it  without  his  consent. 

Fry,  Spec,  Perf.  45;  Perry,  Tr.  §  168;  Goodr 
ing  y.  Brown,  85  Hun,  148. 

Mr.  Myron  H.  Peck,  Jr.,  for  respond- 
ent; 

Plaintiff's  ancestors  fulfilled  on  his  part  by 
24  L.R.A. 


allowing  his  portion  of  the  property  to  remaift- 
for  the  use  and  benefit  of  the  defendant  Maiy 
Murphy,  and  by  supplying  large  sums  of 
money  to  protect  and  to  keep  intac^  the  body 
of  the  estate.  It  appears  from  a  fair  inference 
from  the  statements  in  the  complaint  that  ho 
had  conveyed  his  interest  in  the  home  property 
to  his  sisters  for  that  express  purpose  and  hav- 
ing fulfilled  on  his  part  be  would  be  in  a  con- 
diUon  to  insist  upon  a  performance  by  the 
other  parties  of  the  agreement  alleged  in  the- 
oomplaint. 

Brennan  y.  Brennan,  21  N.  Y.  Supp.  195; 
Kenyon  y.  Toulen,  68  Hun,  691;  Willard,  Eq. 
Jur.  point  4. 

The  taking  under  such  circumstances  must 
be  deemed  to  be  for  the  benefit  of  the  plain- 
tiff. 

Fairehtld  y.  Fairehild,  64  N.  Y.  471;  F^ltoj^ 
y.  Whitney,  66  N.  Y.  548;  Byan  y.  Dox,  34  N. 
Y.  807,  90  Am.  Dec.  696;  MitcheU  y.  Seed,  61 
N.  Y.  123,  19  Am.  Rep.  252;  Baldwin  y.  Humr 
phrey,  44  N.  Y.  609;  Bennett  y.  AusUn,  81  N. 
Y.  308;  Wood  y.  Babe,  96  N.  Y.  414,  48  Anu 
Bep.  640. 

The  payment  by  the  father  of  the  plaintiff 
of  large  sums  of  money  in  reliance  upon  the 
agreement  that  the  property  should  eventually 
descend  and  belong  to  tbe  plaintiff,  is  not  un- 
like the  adyancement  of  money  on  an  agree- 
ment to  give  security  therefor,  which  a  court 
of  equity  will  enforce  according  to  the  terms 
of  the  agreement. 

Smith  y.  Smith,  126  N.  Y.  224. 

Tbe  agreement  between  the  heirs  consrituted 
a  valid  trust  which  a  court  of  equity  will  en- 
force under  the  circumstances  of  this  case. 

Willard,  Eq.  Jur.  Potter's  ed.  chap.  5,  pp. 
260,  *319;  Moyer  y.  Moyer,  21  Hun,  67;  Siemon 
y  SeJiurck,  29  N.  Y.  698;  Foots  v.  Bryant,  47 
N.Y.  644;  Reit»  v.  Beitt,  80  N.Y.  538;  18 
Abb.  N.  C.  note  p.  122;  18  Abb.  N.  C.  note  p. 
334;  Judd  v.  BurreU,  22  N.  Y.  Supp.  212. 

If  the  defendant,  Mar^  Murphy,  had  died 
without  a  will,  the  plaintiff  would  haye  the 
right,  as  the  heir  to  the  estate,  to  maintain  an 
action  to  set  aside  the  transfers  set  forth  in  the 
complaint. 

Eerr,  Fraud  &  Mistake,  p.  371;  8  Wait, 
Act,  &  Def.  p.  478;  Youngs  y.  Carter,  10  Hun, 
194;  Piper  y.  Hoard,  107  N.Y.  73;  Pomeroy 
y.  Pomeroy,  64  How.  Pr.  228;  Johnstone  y. 
(y  Conner,  21  N.  Y.  Supp.  487. 

The  inyalidity  of  the  contract  is  no  answer 
by  way  of  demurrer  to  the  cause  of  action 
stated  in  the  complaint. 

Moyer  v.  Moyer,  supra;  Kormiwky  y.  Kor- 
minsky,  21  N.  Y.  Supp.  611;  Thojnpson  y. 
Simpson,  128  N.  Y.  270. 

Earl*  J.,  delivered  the  opinion  of  the 
court: 

The  defendants'  demurrer  to  the  complaint, 
on  the  ground  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  having 
been  overruled  in  the  courts  below,  they  haye 
appealed  to  this  court  The  complaint  is  very 
verbose  and  lengthy,  occupying  more  than 
fifty  pages  of  the  printed  record.  We  will 
not  attempt  to  make  a  precise  or  comprehen- 
sive abstract  of  it.  It  is  sufficiently  accurate- 
for  the  present  purpose,  and  for  the  exposition^ 
of  the  principles  of  law  applicable  to  this  case,. 
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*to  state  thai  it  aO^eeB,  in  'substance,  the  fol- 
lowing facts:  That  Hugh  Murphy  died  in  the 
town  of  Le  Rot,  in  this  state,  in  1826,  leaving 
three  sons  and  four  daughters,  of  whom  the 
defendant  Mary  Murphy,  now  about  06  years 
•old,  18  the  last  sunriyor;  that  none  of  these 
brothers  and  sisters  was  ever  married  except 
the  father  of  the  plaintiff,  who  was  married 
in  1887,  and  died  in  1861,  leaving  the  plaintiff, 
his  only  child  and  heir-at-law;  that  plaintiff 
was  bom  in  1889;  that,  at  and  after  the  death 
of  Hugh  Murphy,  his  seven  children  became 
and  were  tenants  of  a  farm  situated  in  the  vii- 
hereof  Le  Roy;  that  they  all  lived  together 
upon  the  farm,  until  the  marriage  of  the  plain- 
tiff's father,  and  be,  sometime  after  his  mar- 
riage, moved  to  the  state  of  Michigan;  that 
prior  to  that  time,  they  had  made  valuable 
unprovements  upon  the  farm,  and  bad  mutu- 
ally agmd  to  own  the  same  together  as  Joint 
teuanto,  and  that  upon  the  death  of  either, 
the  farm  should  pass  by  devise  or  descent 
to  the  survivors;  that  after  the  birth  of  the 
plaintiff,  and  in  or  about  the  year  1867,  at  a 
family  meeting  of  all  the  brothers  and  sisters, 
there  was  a  mutual  agreement  entered  into  by 
parol,  as  we  may  assume,  by  which  the  prior 
a^frreement  was  reaffirmed,  and  it  was  then 
mutually  again  agreed  that  the  farm  should 
be  owned  together,  and  ihat,  as  fast  as  either 
of  them  died,  it  should  by  devise  or  descent 
pass  to  the  survivor,  and,  upon  the  death  of 
the  last  survivor,  it  should  by  devise  or  de- 
scent pass  to  the  plaintiff,  and  belong  to  him; 
that  this  agreement  was  kept  and  performed 
by  brothers  and  sisters  until,  bv  the  successive 
deaths,  the  title  became  vested  in  the  defend- 
ant Mary,  the  last  survivor  of  them;  that  the 
defeodanfa,  Whitney  and  Moore  came  to  live 
In  I  be  Murphy  family  many  yeara  before 
the  commencement  of  this  action,  and,  sev- 
eml  years  before,  they  commenced  by  fraud, 
falfli'bood,  undue  iufluence,  and  coercion  to 
oblaio  from  the  defendant  Mary  conveyances 
of  portions  of  the  real  estate  to  themselves  and 
lo  others;  that  the  defendant  Mary  is  feeble  in 
body  and  mind,  and  incompetent  to  manage 
her  affairs,  and  that,  by  fraud,  artifice,  undue 
infliieooe  and  coercion,  they  have  procured 
ber  to  convey  away  all  of  the  real  estate,  and 
that  they  are  appropriating  the  proceeds 
thereof  to  themselves;  that  during  all  this  time 
they  were  well  aware  of  the  family  arranee- 
meot  and  agreement  which  bad  been  made  for 
the  benefit  of  the  plaintiff  in  reference  to  the 
Murphy  farm;  and  that  their  fraudulent  acts 
were  intended  and  designed  to  entirely  deprive 
the  plaintiff  of  the  benefit  of  that  agreement; 
and  the  plaintiff  asked  for  relief,  amouff  other 
things,  that  the  conveyances  of  the  real  estate 
Bade  to  the  defendants  Whitney  and  Moore  be 
^  aside  and  vacated,  and  that  they  be  re- 
quired to  account  for  the  proceeds  of  the  real 
estate  sold,  and  that  a  receiver  be  appointed, 
and  for  other  relief. 

We  think  it  cannot  be  said  that  the  com- 
plaint, although  Imperfectly  and  unartificiallv 
drawn,  failed  to  allege  a  cauise  of  action.  It  is 
'Claimed  on  the  part  of  the  defendants  that  the 
agreement  alleged  in  the  complaint  as  to  the 
holding  and  transmission  of  the  real  estate  was 
sgainst  public  policy,  as  contravening  the 
ttatutes  againat  perpetuities.    1  Rev.  Stat.  p. 


728,  gg  14,  16.  Section  U  IsasfoUows: 
'*  Everv  future  estate  shall  be  void  in  its  crea- 
tion, which  shall  suspend  the  absolute  power  of 
alienation  for  a  longer  period  than  is  prescribed 
in  this  article.  Such  power  of  alienation  is 
suspended  when  there  are  no  persons  in  being 
by  whom  an  absolute  fee  in  possession  can  be 
conveyed."  And  section  16  is  as  follows: 
"The  absolute  power  of  alienation  shall  not 
be  suspended  bv  any  limitation  or  condition 
whatever  for  a  longer  period  than  during  the 
continuance  of  not  more  than  two  lives  in 
being  at  the  creation  of  the  estate,  except  in 
the  single  instance  mentioned  in  the  next  sec- 
tion." 

This  agreement,  assuming  it  to  be  valid  and 
binding  upon  the  parties,  does  not  violate 
either  of  these  sections.  The  alMolute  power 
of  alienation  is  not  suspended,  because  there 
were  at  all  times  persons  in  being  who  could 
convey  an  absolute  fee  in  possession.  All  the 
brothers  and  sisters,  uniting  with  the  plaintiff, 
could  at  any  time  have  conveyed  a  perfect 
indefeasible  title  to  the  real  estate.  Estates 
can  be  rendered  Inalienable  by  vesting  them 
in  trustees  upon  some  one  of  the  valid  trusts 
mentioned  in  section  56  of  the  article  upon 
"Trusts;"  so  that  they  become  inalienable, 
under  section  86,  for  a  period  of  more  than 
two  lives  in  being  at  the  creation  of  tbe  trust, 
or  by  the  creation  of  future,  contingent,  or  ex- 
pectant estatea,  so  that  there  are  no  persons  in 
being  during  the  two  lives  who  can  convey 
a  perfect  title.  Smith  v.  Edwards,  88  N.  Y. 
104.  Here  none  of  these  conditions  existed. 
The  ^agreement  did  not  contemplate  that  the 
persons  intereated  were  bound  to  keep  and 
bold  the  land.  It  was  an  agreement  for  the 
lienefit  of  all  the  brothers  and  sisters  and  tbe 
plaintiff,  and  no  other  persons  were  interested 
therein;  and  if  they  should  all  at  any  time 
unite  in  a  sale  and  conveyance  of  the  land,  a 
perfect  title  would  pass,  and  no  rights  under 
the  aereement  would  be  violated. 

It  is  further  claimed  on  the  part  of  the  de- 
fendants that  the  agreement  was  void,  under 
the  statute  of  frauds,  because  not  in  writing. 
But  here  there  was  part  performance  suffi- 
cient to  take  the  agreement  out  of  the  statute  of 
frauds.  Tbe  agreement  alleged  in  tbe  com- 
plaint had  been  substantially  kept  by  all  the 
parties  thereto  until  the  land  l>ecame  vested  in 
the  defendant  Mary,  and  she  had  thus  been 
largely  benefited  by  the  agreement,  and  had 
received  all  the  fruits  thereof  which  were  to 
come  to  her.  She  could  not,  therefore,  urge 
against  this  agreement  that  it  was  void,  under 
the  statute  ox  frauds,  because  not  in  writing. 

It  is  no  answer  to  this  action,  assuming  that 
the  plaintiff  is  able  to  establish  the*  agree- 
ment which  be  alleges,  that  the  real  estate  has 
all  been  conveyed,  and  that  the  title  to 
the  farm  has  thus  passed  out  of  the  defend- 
ant Mary.  As  the  agreement  related  to 
land,  the  plaintiff  is  bound  in  this  action  to 
show  that  the  facts  are  such  that  he  would 
have  been  entitled  to  maintain  the  action  if 
the  defendant  Mary  had  still  retained  the  land; 
and,  bavuig  established  such  a  state  of  facts, 
he  can  pursue  the  land  in  the  possession  of 
those  who  have  taken  it  with  knowledge  of 
tbe  agreement;  and,  where  the  land  has  been 
converted  into  money,  he  has  the  same  right 
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10  pnrroe  tbe  proceeds  thereof.  Thia  is  not  a 
case  where  the  phdntitf  was  bound  to  pay  any- 
thing more  for  the  landj^r  to  perform  any 
further  act  on  hia  part  The  defendant  Mary, 
before  she  made  tbe  conyeyances  of  the  land, 
had  received  the  whole  consideration  which 
upholdsl.the  plaintiff's  rights,  and  whoever 
takes  and  withholds  the  land  or  its  proceeds 
from  him  with  knowled/^  of  his  rights  is,  in 
equity,  Just  as  liable  to  him  as  the  defendant 
Mary  herself  can  be;  and  this  is  certainly  so  as 
Bfrainst  the  defendants  Whitney  and  Moore, 
who  are  alleged  to  have  obtained  the  property 
by  fraud,  and  to  have  paid  no  consideration 
therefor. 

It  is  no  defense  to  this  action  that  the  time 
has  not  yet  come  when  the  plaintiff  could 
come  into  possession  of  the  property,  under  the 
terms  of  the  agreement.  The  time  had  come 
when,  assuming  the  validity  of  the  agreement, 
he  had  a  vest^  remainder  in  the  property, 
and  the  right  that  the  defendant  Mair  had  to 
the  real  estate  or  its  proceeds  was  a  life  estate, 
— the  right  to  the  income  thereof  durins  her 
life.  As  a  remainderman,  he  had  the  right  to 
protect  the  estate,  so  that  ne  might  receive  the 
same  when  it  ought  to  come  to  him  by  the 
terms  of  the  agreement.  If  the  defendant 
Mary  still  held  the  land,  and  there  was  danger, 
in  consequence  of  her  age  and  feeble  mind, 
and  the  undue  influence,  artifice,  and  fraud 
of  the  other  defendants,  that  she  might  convey 
ii  to  a  bona  fide  purchaser,  ignorant  of  the 
agreements,  he  could  come  into  a  court  of 
equity,  and  restrain  the  conveyance  thereof; 
and,  so  far  as  the  land  has  been  converted  into 
money  and  the  defendants  Whitney  and  Moore 
are  appropriating  the  same  to  their  own  use. 


and  there  is  danger  that  it  may  be  dissipated" 
and  diverted  from  the  plaintiff,  so  that  he  maT 
not  be  able  to  get  it  at  the  death  of  Mary,  & 
would  be  a  reproach  to  equity  if  its  jurisdic* 
tion  were  not  sufficient  to  give  him  some  re- 
lief, so  that  tbe  proceeds  of  the  real  estate  may^ 
be  preserved,  not  only  to  Mary  during  her  life» 
but  for  his  benefit  at  her  death. 

Although  the  plaintiff  was  not  a  party  to> 
the  agreement  alleged  in  the  complaint,  it  wa» 
made  ultimately  for  his  benefit,  as  finally  the 
whole  Murphy  estate,  under  the  agreement^ 
was  to  reach  him.  The  defendant  Mary  having- 
received  the  full  consideration  of  the  agree- 
ment made  for  his  benefit,  it  cannot  be  ques- 
tioned, under  many  authorities,  that  he  has  a. 
standing  to  enforce  it  on  his  own  behalf. 
Qarnsey  v.  Rogers,  47  K  Y.  283,  7  Am.  Rep. 
440;  Vrooman  v.  Turner,  69  N.  Y.  280,  25 
Am.  Hep.  105.  We  do  not  now  determine- 
what  relief  the  plaintiff  shall  have,  nor  the 
extent,  nature,  or  measure  thereof.  The  de- 
fendants must  answer  the  complaint,  and  if 
the  plaintiff,  under  the  principles  of  law  here- 
in announced,  shall  be  able  to  establish  a 
cause  of  action  upon  the  trial,  the  relief  to- 
which  he  may  be  entitled  will  depend  upon 
the  case  he  will  be  able  to  make.  All  we  de- 
termine now  is  that,  upon  the  facts  alleged,  he- 
is  entitled  to  some  relief.  The  judgment 
should  therefore  be  affirmed,  but  with  leave  to 
the  defendants  to  withdraw  their  demurrer^ 
and  answer  within  twenty  days,  upon  pay- 
ment of  all  the  costs  of  the  action  subsequent 
to  the  interposition  of  the  demurrer. 

JudgmerU  affirmed. 

All  concur^  except  Bartlett*  /•»  not  ait- 
ting. 
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1*  A  note  found  on  bur^Utrised  prem- 
ises the  momlQff  after  tbe  burglary  In  which 
the  addressee  is  invited  to  Join  in  tbe  burglary  is 
Dot  competent  evidence  against  him  in  the  ab- 


sence of  any  testimony  tending  to  connect  h!i» 
with  it. 

8«  Evidence  of  former  borirlAriee  upon 
the  aame  premises  eommitted  by  one 
under  indictment  for  burglary  is  competent 
against  him  when  he  is  shown  to  have  declared 
that  he  did  not  intend  to  work  and  that  if  he  did. 
not  make  his  support  out  of  the  prosecuttn^  wi^ 
ness  he  would  make  it  out  of  some  one  else. 

8.   An  nntntored  deaf  mate  may  be  pei^ 


NOTS.— Dec^  and  dumb  persons  m  witneg8e$. 

Deaf  and  dumb  persons  were,  in  tbe  olden  times, 
looked  upon  and  considered  as  presumedly,  in  law, 
idiots.    Hale,  P.  a  84. 

In  1  Blackstone^s  Commentaries,  page  801,  it  is 
stated  that  a  man  who  is  bom  deaf  and  dumb  and 
blind  is  looked  upon  by  the  law  as  in  the  same  state 
with  an  idiot:  he  being  supposed  incapable  of  any 
understanding,  as  wanting  all  those  senses  which 
furnish  the  human  mind  with  ideas.    Co.  Litt  42. 

In  1  Hale,  P.  a  84,  it  is  stated:  '•A  man  that  is 
turduB  €t  mutuB  a  nalioUate  is  in  presumption  of 
law  an  idiot,  and  tbe  rather,  because  he  hath  no 
possibility  to  understand  what  is  forbidden  by  hiw 
to  be  done,  or  under  what  penalties,  but  if  it  can 
appear  that  he  hath  the  use  of  understanding, 
which  many  of  that  condition  discover  by  signs  to 
a  very  great  measure,  then  he  may  Iw  tried,  and 
suiTer  Judgment  and  execution,  though  great  cau- 
tion is  to  be  used  therein.  See  also  Steers  Case,  1 
Leach,  C.  C.  458,  et  infra. 
24L.R.A. 


The  above  principles  were  followed  by  the  court 
in  Rex  V.  Jones,  1  Leach,  a  a  102,  where  tbe  pris- 
oner, who  was  arraigned  for  a  capital  oflrensa* 
could  be  intelligently  communicated  with  by 
signs. 

But  these  ancient  doctrines  have  been  relaxed^ 
and  it  has  been  held,  and  the  principle  is  eatab- 
lished,  that  deaf  and  dumb  persons  are  competent 
witnesses,  and  may  communicate  and  give  evi* 
dence  through  the  means  of  one  capable  of  read* 
Ing  their  signs  and  correctly  interpreting  them  to- 
the  court,  such  party  being  sworn. 

So.  if  such  persons  can  read  and  write,  their  evi* 
dence  may  be  taken  by  way  of  written  questions, 
and  answers. 

And  such  examination  by  signs  has  been  held 
preferable  to  an  examination  in  writing.  State  v. 
De  Wolf.  8  Conn.  06, 80  Am.  Dec  90,  et  infra. 

He  wUl  be  examined  as  to  the  nature  of  an  oath* 
and  if  of  sufficient  discretion,  and  a  proper  senad' 
of  the  sanctity  of  an  oath  be  shown,  his  evidence 
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mitied  to  tosttiy  by  a^pam  through  an  in- 
terpreter wbo  iB  not  an  expert,  if  it  is  eatlsfac- 
tOTily  shown  that  the  latter  can  correct ly  in- 
terpret the  conununicationa  which  the  wltne« 
attempts  to  make. 

(May»,1808L) 

APPEAL  by  defendants  from  a  Jadgment 
of  the  Qeneral  Sessions  Circuit  Court  for 
6umter  County  convicting  defendants  of 
housebreaking  and  larceny.  Affirmed  as  to 
Weldon;  reversed  as  to  Prescott, 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  B.  Fraser»  Jr.,  and  H.  L.  B. 
Wells,  for  appellants: 

Before  a  paper  can  be  shown  or  spoken  of 
it  must  be  proved. 

State  V.  MeCay,  2  Speers,  L.  714;  1  Greenl. 
£v.  §  569.  noU  i. 

A  defendant  ought  not  to  be  convicted  of 
the  offense  charged  simply  because  he  has 
been  goiUy  of  another  offense. 

Wharu  Crim.  Ev.  ft  80. 


While  a  deildency  of  understanding  exists, 
be  the  cause  of  what  nature  soever,  the  persua 
is  not  admissible  to  be  sworn  as  a  witness. 

1  Greenl.  Ev.  §  865. 

Persons  deaf  and  dumb  from  their  birth  are^ 
in  presumption  of  law,  idiots. 

1  Oreenl.  Ev.  ft  866. 

The  uninstructed  deaf  and  dumb  mute  fans' 
not  participated  in  the  benefits  of  modera 
science. 

The  intellectual  capacity  of  •  a  deaf  and 
dumb  person  should  be  tested  by  a  written 
colloquy. 

Whart.  &  S.  Medical  Jurisp.  ft  462. 

Mr,  John  S.  Wilson  for  the  State. 

Mclver,  Ch.  J,,  delivered  the  opinion  of 
the  court: 

In  this  case  the  defendants  were  indicted 
and  tried  jointly  for  housebreaking  and  lar- 
ceny, alleged  to  have  been  committed  on  the 
20ih  December,  1892,  by  breaking  open  the- 
window  of  the  prosecutor's  store,  and  stealing 


by  way  of  sifrns  *wai  be  received.  Snyder  v.  Na- 
tioos,ftBlackf.296. 

Such  a  party  is  competent,  if  poseeMed  of  suffl- 
eient  reason  to  have  intelliirenoe  conveyed  to  him, 
even  thoug-h  not  able  to  write.  People  v.  MoGee, 
1  Denio,  19. 

Tf.  however,  he  has  no  knowledge,  except  such 
as  is  mferentiai,  and  there  is  no  exact  mode  of 
oommunicatiOD  between  the  parties,  and  the  mute 
has  no  Irnowledjre  of  the  sanctity  of  an  oath,  and 
is  incapable  of  having  the  same  made  known  to 
hfm,  and  knows  nothing  of  the  nature  of  a  false- 
hood, his  evidence  is  not  admissible.  Territory  v. 
I>uran.8N.M.  184. 

Where  the  supposed  victim  of  the  outrage  of  the 
prisoner  who  was  deaf  and  dumb  was  sworn  and 
testifled  by  a  sworn  interpreter  and  instructor  in 
tbe  deaf  and  dumb  asylum,  through  signs  adopted 
M  a  medium  of  communication  by  that  class  of 
pexsoos,  it  was  objected  by  the  prisoner's  counsel, 
that  as  it  appeared  by  the  testimony  of  the  inter- 
fireter  that  the  witness  could  read  and  write  and 
oommunlcate  her  ideas  imperfectly  by  writing, 
and  understood  the  laniguage  of  signs,  and  was  ca* 
pable  of  relating  facts  correctly  la  that  manner, 
she  oucrht  to  testify  In  her  own  words  in  writing. 
The  court,  however,  overruled  the  objection,  and 
held  that  the  mode  adopted  by  the  court  (exam- 
ictatlon  by  signs)  was  the  next  beet  mode  to  an  oral 
examination,  which  was  preferable  in.  that  case, 
owinsr  to  infirmity,  to  an  examination  in  writing. 
State  V.  De  Wolf,  8  Oonn.  08, 20  Am.  Dea  90. 

In  a  prosecution  for  assault  and  battery  and 
fSalae  imprisonment,  a  deaf  and  dumb  person  was 
produced  as  a  witness,  and  objected  to,  the  court 
through  a  sworn  mterpretar  examining  him  by 
■l^na,  touching  the  extent  of  his  knowledge  of  the 
nature  of  an  oath,  which  it  appeared  he  understood 
and  that  perjury  was  punishable  at  law,  but  had 
no  conception  of  the  religious  obligation  of  an 
oath.  The  court  held  that  the  fact  of  a  witness 
being  deaf  and  dumb  formed  no  objection  to  his 
adnaissibility,  as  such  a  person  could  communicate 
by  signs,  and  wns  a  competent  witness  at  common 
la«r,  if  be  had  suiBcient  discretion  and  a  proper 
sense  of  the  sanctity  of  an  oath.  Snyder  v.  Na* 
tfoD8.6Blaokf.296. 

In  Com.  V.  Hill,  U  BCaas.  207,  the  defendant  was 
faidictrd  for  larceny,  and  it  appearing  that  he  was 
deaf  and  dumb,  but  of  sufBcient  capacity  to  be  a 
proper  subject  for  a  criminal  prosecution,  the 
ooort  allowed  an  acquaintance  to  be  sworn  and  to 
Interpret  the  indictment  to  him,  and  the  trial  pro- 
24I4.K.  A. 


I  oeeded  as  on  a  plea  of  not  guilty,  the  indictment 
bemg  explamed  by  signs. 

In  People  v.  MoQee,  1  Denio,  19,  the  prosecutor 
upon  whom  the  offense  was  committed,wasof  weak 
understanding,  being  deaf  and  dumb,  but  it  ap- 
peared that  she  could  make  signs  and  had  under- 
standing enough  to  take  care  of  herself,  and  to> 
communicate  her  wants  and  observe  things  that 
occurred  about  her,  informing  witness  of  them  by 
signs  which  he  was  able  to  comprehend,  and  had 
no  dlffloulty  in  carrying  on  ordinary  conversation^ 
The  court  held  there  was  no  objection  to  her  com- 
petency as  a  witness,  to  give  evidence  through  the 
medium  of  a  witness  as  an  interpreter  by  signs,, 
she  having  sufficient  reason  to  have  intelligence 
conveyed  to  her  by  the  witness  and  to  communi- 
oate  facts  to  the  understanding  of  the  witness,  al- 
though she  was  not  able  to  talk  or  write,  she  could) 
be  sworn  and  testify  through  signs. 

In  the  above  case  it  appeared  that  the  witness 
who  acted  as  Interpreter,  had  a  previous  knowl- 
edge of  the  understanding  and  capacity  of  the  perw 
son  whose  evidence  was  sought  to  be  obtained 
through  his  aid. 

Bo  where  the  principal  witness  offered  for  the 
prosecution  upon  an  indictment  for  murder  was  a 
deaf  and  dumb  child,  less  than  nine  years  old  at  the 
time  of  the  commission  of  the  offense,  but  a  little 
over  that  age  at  the  time  he  gave  evidence,  and* 
was  the  only  eye  witness  offered,  and  his  evidence 
was  objected  to  on  the  ground  of  physical  InArm- 
Ities,  and  of  his  being  wholly  uneducated  in  the 
deaf  and  dumb  language,  the  mother  of  the  child 
testifying  to  such  want  of  education,  but  statmcr 
that  she  could  make  herself  understood  to  the  child 
by  signs,  and  that  generally  she  could  understand 
the  child,  the  court  held.  It  appearing  from  the 
testimony  vlven  by  the  mother  that  the  only 
knowledge  of  what  the  child  said  was  inferential,, 
based  upon  a  familiarity  with  the  signs  and  jest- 
ure8,no  exact  mode  of  conversation  existing  be- 
tween them,  and  that  the  child  had  no  intelligent 
idea  of  the  sanctity  of  an  oath,  and  that  its  nature 
could  not  be  explained  to  him,  or  the  consequences 
of  telling  a  falsehood  made  known  to  him,  that  his 
evidence  ought  not  to  have  been  taken  in  the  court 
below,  as  he  was  not  a  competent  witness  in  a 
capital  charge.    Territory  v.  Duran,  8  N.  M.  184. 

In  the  above  case,  however,  Bristol,  X,  dissented* 
holding  that  if  he  could  not  be  considered  com- 
petent as  an  ordinary  witness  because  he  could 
not  be  communicated  with  and  made  to  un- 
derstand the  legal  and  technical  obligation  of  an 
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tberefrom  sundry  articles  mentioned  in  the  in- 
dictment, of  a  value  exceeding  $20.  The 
jury  having  found  both  defendants  guilty, 
they  appeal  upon  the  following  pounds:  *'(1) 
B^use  his  honor  erred  in  admitting  the  note 
purporting  to  have  been  written  by  Wash. 
Weldon  to  Henry  Prescott,  without  any  proof 
that  it  had  been  written  by  Wash.  Weldon  or 
received  by  Henry  Presoott.  (2)  Because  his 
honor  erred  in  admitting  testimony  of  a  sepa- 
rate and  distinct  offense,  said  to  have  been 
<;ommitted  by  Uie  defendant  Wash.  Weldon 
some  time  before  the  offense  charged  in  the 
indictment  (8)  Because  his  honor  erred  in 
admitting  the  testimony  of  an  uninstructed 
deaf  mute  without  expert  testimony  as  to  his 
competency." 

As  to  the  first  ground  of  appeal,  the  facts, 
«8  gaUiered  from  the  *'case."  app^r  to  be  as 
follows:  On  the  morning  after  the  store  had 
been  broken  into,  the  prosecutor,  D.  A.  Out- 
law, picked  up  from  the  floor  of  the  store  a 
piece  of  paper,  purporting  to  be  a  note  written 


by  the  defendant  Weldon  to  his  codefendant, 
Prescott,  dated  on  the  20th  December,  1393 
(the  day  on  which  the  testimony  showed  the 
store  to  have  been  robbed,)  in  which  the  for- 
mer proposed  to  the  latter  to  join  him  in  rob- 
bing the  store.  When  this  note  was  first  of- 
fered in  evidence  the  circuit  judge  declined  to 
receive  it;  siiggesting  to  the  solicitor  that  he 
had  better  oner  some  evidence  of  the  hand- 
writing, but  saying  that  he  would  not  then 
make  any  ruling  upon  the  point,  but  would 
wait  until  further  testimony  was  adduced. 
Subsequently  a  fellow  prisoner  with  defend- 
ants testified  that  he  heard  a  conversation  in 
the  jail  between  the  two  defendants,  in  which 
Weldon  said  to  Prescott  "that  if  he  had  come 
when  he  ffot  that  note,  they  could  have  gotten 
away  with  the  goods  before  being  caught. 
Then  answered  Mr.  Henry  Prescott  that  be 
did  not  have  anything  to  do  with  the  goods." 
The  witness  further  stated  that  the  note  re- 
ferred to  "was  a  note  that  Wash.  Weldon  said 
that  he  wrote  to  Henry  Prescott  for  him  to 


•oath,  yet  it  ouffbt  to  be  received  as  ciroumstantlol 
«videooe,  proven  bj  bis  mother  who  understood 
his  siffos,  in  precisely  the  same  manner  as  tracks 
for  a  trail  leading  to  identification  of  the  mur- 
derers, might  be  proven.  ,  ^ 

Tbe  Bofflish  cases  foUow  the  same  doctrine. 

In  Bartholomew  v.  George,  decided  by  Lard 
•Campbell  at  the  Kent  spring  assizes,  1861,  Ms.,  cited 
m  cote  to  Best  on  Evidence,  voL  1,  page  226.  Mur- 
gnn^s  edition,  tbe  prosecutor  was  deaf  and  dumb, 
^ut  was  able  to  write,  and  letters  written  by  her 
were  allowed  in  evidence,  ber  examination  in  court 
.being  carried  on  by  signs  when  understood,  and  by 
writing  when  not  understood. 

So  in  Martinis  Oase.  Alli8on*s  Pr.  Grim.  Law  of 
Scotland,  488,  a  deaf  and  dumb  person,  who  under- 
stood the  nature  and  obligation  of  an  oath,  and 
tbe  duty  of  speaking  tbe  truth,  was  allowed  to 
testify  by  means  of  signs,  in  the  science  of  which 
she  liad  been  Instruct  cd. 

And  in  Ruston*s  Que,  1  Leach,  a  a  408.  where  a 
•perscm  deaf  and  dumb  from  his  birth  was  offered 
as  a  witness  for  the  prosecution,  on  an  information 
for  grand  larceny,  and  his  sister  was  examined  on 
the  voir  dirt,  she  and  her  brother  understanding 
each  other  by  means  of  signs  and  motions,  which 
time  and  necessity  had  invented  between  them,  al- 
though such  signs  and  motions  were  not  significant 
of  letters,  syllables,  words,  or  sentences  but  were 
expressive  of  general  propositions  and  entire  con- 
ception of  the  mind,  the  subject  of  oonyersation 
between  them  being  generally  about  domestic  con- 
cerns and  familiar  occurrences  in  life,  the  witness 
believing  that  the  brother  had  a  perfect  knowledge 
of  the  tenets  of  Christianity,  and  that  she  ooold 
4X>mmunicate  true  notions  of  the  moral  and  relig- 
ious nature  of  an  oath,  and  of  the  temporal  danger 
of  perjury,— the  court  allowed  such  witness  to  be 
«wom  and  to  give  evidence  in  the  cause,  the  wit- 
ness being  sworn  to  depose  the  truth  and  his  sister 
^well  and  truly  to  Interpret**  the  questions  and 
demands  of  the  court  and  his  answers. 

In  Steers  Case,  1  Leach,  a  C.  46JS,  the  prisoner 
was  mute  by  the  visitation  of  God,  and  it  was  held 
that  such  fact  was  not  an  absolute  bar  to  her  being 
tried  for  felony;  a  person  nirdiM  et  muttu  a  natM' 
tate^  was,  in  contemplation  of  law,  incapable  of 
guilt  upon  the  presumption  of  idiotism,  yet  that 
«uch  presumption  might  be  repelled  by  evidence 
of  capacity  to  understand  by  signs  and  tokens. 

Where  the  party  wss  deaf  and  dumb,  but.  except 
'the  mind  was  in  that  sense  dull,  perhaps  more  so 
than  the  minds  of  persons  who  were  afflicted  with 
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such  calamities  generally  are,  but  not  in  any  de- 
gree unsound,  it  was  stated  to  be  clearly  the  law 
that  the  presumption  was  always  in  favor  of  san- 
ity, and  that  there  was  no  exception  to  the  rule  in 
the  case  of  a  deaf  and  dumb  person,  the  onus  of 
proving  such  unsoundness  resting  on  these  dis- 
puting such  sanity,  and  that  there  was  nothing  to 
lead  to  the  conclusion  that  deaf  and  dumb  persona 
were  generally  of  unsound  mind,  the  numerous 
asylums  In  which  such  persons  find  a  refuge  fur- 
nishing abundant  Instances  to  the  contrary.  Har> 
rod  y.  Harrod,  1  Kay  ft  J.  a. 

So,  in  Morrison  v.  Lennard,  3  Onr.  A  P.  127.  the 
mode  of  examining  a  witness,  deaf  and  dumb,  by 
means  of  signs  made  with  the  fingers,  was  held  to 
be  receivable,  even  In  capital  oases,  but  the  onurt 
inclloed  to  the  opinion  that  where  such  a  witness 
could  write,  it  would  be  better  for  him  to  onm- 
municate  his  answer  to  the  question  in  that  man- 
ner. 

In  Rex  V.  Pritohard,  7  Car.  ft  P.  aOB,  where  tbe 
prisoner  was  tried  on  a  capital  felony,  the  court  In- 
structed the  Jury  that  if  they  thought  that  tliere 
was  no  certain  mode  of  oommunlcating  tbe  actuila 
of  the  trial  to  the  prisouer,  so  that  be  could  uiKier- 
stand  fthem  and  be  able  to  nuke  a  proper  defense 
to  the  charge,  they  ought  to  find  that  Ifo  was  nor  of 
sound  mind,  and  thatit  was  not  knowu  that  he  had 
a  general  capacity  of  communicating  on  ordinary 
matters. 

In  Dyson^s  Oase,  1  Lewin,  G.  0. 64,  the  prisoner,  a 
deaf  and  dumb  airi,  was  indicted  for  murder,  and 
the  court  instructed  the  jury  that  they  were  im- 
paneled to  try  whether  the  prisoner  was  sane,  not 
whether  she  was  at  that  moment  laboring  under 
lunacy,  but  whether  she  had  at  that  time  sufficient 
reason  to  nndeistand  the  nature  of  the  proceed- 
ings, so  as  to  be  able  to  conduotjlher  defense  with 
discretion. 

In  Thompson's  Oase,  3  Leadh,  0.  0. 187.  the  pria^ 
oner  was  indicted  for  horse  stealing,  and  upon  aa 
arraignment  stood  mute.  The  jury  were  sworn  to 
toy  whether  he  was  mute  by  malice,  or  by  the  vto- 
itatlon  of  God.  It  appearing  to  the  court  that  he 
was  able  to  read,  the  Indictment  was  handed  to 
him,  when  he  wrote  down  not  guilty  upon  a  piece 
of  paper,  and  also  wrote  down,  in  answer  to  ques- 
tions, that  he  had  no  objection  to  the  jury,  the 
judge*s  note  of  the  evidence  being  handed  to  him 
after  the  examination  of  each  witness,  and  he  was 
ai*ked  in  writing  whether  he  had  any  questions  to 
put  to  the  evidence.  S.  W. 
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come  and  aastot  htm  carry  off  some  goods." 
After  this  and  other  testimony,  not  relating  to 
the  note  in  question,  had  heen  adduced,  the 
solicitor  again  offered  the  note  in  evidence, 
caying  that  he  could  not  prove  the  handwrit- 
ing, and  upon  objection  the  court  ruled  as  fol- 
lows: "I  will  allow  it  to  be  read.  I  will  al- 
low It  read  as  a  circumstance.  It  will  be  read 
as  a  paper  found  in  the  store  the  morning  after 
Che  robbery."  The  note  was  then  read,  of 
which  the  following  is  a  literal  copy,  preserv- 
ing the  misspelling  and  want  of  any  punctua- 
tion marks:  "Mister  henrv  present  1  dos  want 
u  to  meett  me  att  old  Outlaw  store  hee  is  gone 
to  .helo  Sumter  ann  wee  wold  bav  itt  oil  our 
wa  henry  Span  will  go  into  wid  uss  I  woud 
had  u  wid  uss  befour  but  I  dint  no  u  wuod 
like  it  now  n  meet  mee  dar  shour  and  we  will 
had  it  all  rite  dount  lett  no  body  see  dis.  I 
will  be  dar  sure— Wash  Weldon.  too  mialer 
henry  present.  December  20,  1892/'  While 
we  think  there  was  enough  in  the  testimony  to 
justify  the  admission  of  the  note  as  evidence 
against  the  defendant  Weldon,  who  was  shown 
by  the  testimony  to  have  written  such  a  note 
as  that  offered  m  evidence,  we  are  unable  to 
discover  any  testimony  which  in  any  way  con- 
nects the  defendant  rrescott  with  the  note. 
On  the  contrary,  he  seems  to  have  denied  any 
connection  with  the  matter  when  he  was  up- 
braided by  the  other  defendant  in  the  conver- 
sation in  jaiL*  It  seems  to  us  that  it  would  be 
a  dangerous  doctrine  to  hold  that,  simply  be- 
•caase  a  note  purporting  to  be  addressed  to  a 
third  person  was  picked  up  In  a  store  on  the 
morning  after  such  store  was  robbed,  it  would 
constitute  even  a  circumstance  tending  to  show 
that  the  person  to  whom  the  note  purported  to 
be  addr^sed  was  implicated  in  the  robbery, 
for  sruch  a  doctrine  would  put  it  In  the  power 
of  a  malignant  person  to  implicate  the  most 
innocent  Individual  in  a  crime.  It  seems  to 
us,  therefore,  that,  while  the  note  was  prop- 
erly received  as  evidence  against  Weldon,  it 
was  incompetent  evidence  as  against  Prescott, 
in  the  absence  of  any  testimony  tending  to 
connect  him  with  the  note.  For  this  reason 
we  think  the  defendant  Prescott  is  entitled  to 
a  new  trial. 

Coming,  then,  to  the  second  ground  of  ap- 
peal, it  appears  from  the  "case"  that  the  pros- 
ecutor, when  on  the  stand,  testified  that,  owing 
to  the  fact  that  his  store  had  been  previously 
broken  into,  he  had  taken  special  precautions 
to  fasten  np  his  store  securely,  as  he  supposed, 
on  the  day  before  the  robbery  was  committed 
for  which  these  defendants  were  indicted,  but 
he  then  said  nothing  as  to  who  had  committed 
the  previous  robberies.  Subsequently,  how- 
ever, he  was  permitted  to  testify,  against  the 
objection  of  counsel  for  the  defendants,  that 
the  defendant  Weldon  admitted  to  the  pros- 
ecutor that  he  had  previouly  robbed  the  store 
while  he  was  in  the  employment  of  the  oros- 
ecutor,  for  which  he  was  discharged.  While 
it  ia  quite  true  that  the  general  rule  is  that, 
where  a  person  is  on  trial  for  one  offense,  it  is 
not  competent  to  receive  evidence  tending  to 
show  that  he  had  previously  committed  other 
offensee,  even  of  the  same  character,  yet  there 
are  exceptions  to  this  rule;  and,  where  the  evi- 
dence tends  to  ahow  that  the  series  of  offenses 


are  so  connected  tofsether  as  practically  to  con- 
stitute a  coniiuuous  transaction,  then  it  is  com- 
petent to  receive  evidence  of  such  continuous 
olfenses.  See  Wbart.  Crim.  Ev.  g  81  et  seg.; 
Beg,  V.  Oobden,  8  Fost.  &  F.  888:  Seg.  v.  Bear- 
den,  4  Fost.  <&;  F.  78.  See  also  Btate  v.  Bobin- 
mn,  85  S.  C.  840. 

Kow,  in  view  of  the  fact  that  Weldon  had 
been  discharged  from  the  service  of  the  pros- 
ecutor. Outlaw,  on  account  of  these  previous 
robberies,  and  especially  in  view  of  the  fact 
tbat  he  had  declared  "that  he  did  not  intend 
to  work  and  that  if  he  did  not  make  his 
support  out  of  old  Outlaw,  he  would  make 
it  out  of  somebody  else,"  we  are  not  prepared 
to  say  that  the  evidence  objected  to  was  in- 
competent as  against  Weldon. 

The  third  ground  of  appeal  cannot  be  sus- 
tained. In  Wharton,  Criminal  Evidence, 
^  875,  it  is  said:  "Deaf  and  dumb  persons 
were  formerly  regarded  as  idiots,  and,  there- 
fore, incompetent  to  testify;  but  the  modern 
doctrine  is  that  if  they  are  of  sufficient  under- 
standing, and  know  the  nature  of  an  oath, 
they  may  give  evidence,  either  by  signs,  or 
through  an  interpreter,  or  in  writing.  A  deaf 
mute  mav  be  permitted  to  express  himself  in 
writing,  if  this  be  the  mode  in  which  he  can 
be  better  understood,  or  through  a  sworn  in- 
terpreter, by  whom  his  signs  can  be  inter- 
preted. Such  interpretation  is  not  hearsay, 
nor  is  it  excluded  by  the  fact  that  the  witness 
can  write."  See  also  5  Am.  &Eng.  Encyclop. 
Law,  121,  where  the  rule  is  thus  stated:  "Deaf 
and  dumb  persons  may  be  witnesses  if  anv 
person  can  be  found  who  can  interpret  their 
signs  to  the  court  and  jury  upon  oath,  or  if 
they  can  write  and  read  writing,  so  tbat  the 
questions  and  answers  may  be  conveyed  in 
writing."  These  authors  seem  to  be  well  sus- 
tained by  the  cases  which  they  cite.  See  espe- 
cially Bueion's  Oaee,  1  Leach,  0.  0.  408,  wliere 
a  deaf  mute  was  examined  as  a  witness  in  a 
case  of  larceny  through  his  sister,  as  inter- 
preter, who  had  acquired  the  facility  of  com- 
municating with  the  witness  by  signs.  None 
of  the  cases,  so  far  as  we  have  examined,  re- 
quire what  is  cslled  expert  testimony,  but  all 
of  them  recognize  the  doctrine  that  any  per- 
son who  is  able  to  communicate  with  the  deaf 
mute  by  signs  may  be  sworn  as  an  interpreter. 
In  this  case  two  witnesses  were  sworn  as  in- 
terpreters,—one  the  prosecutor,  and  the  other 
a  disinterested  third  person, ~both  of  whom 
testified  that  they  at  different  times  had  had 
the  deaf  mute  in  their  employment,  that  he 
was  verv  intelligent,  and  that  thejr  had  but 
little  difficulty  in  communicating  with  him  by 
signs.  It  seems  to  us  clear,  therefore,  that 
there  was  no  error  In  receiving  the  testimony 
of  the  deaf  mute  through  the  medium  of  an 
interpreter. 

Thejiufoment  of  this  court  i§  that  the  Judg- 
ment of  the  Circuit  Court  ae  against  tM  de- 
fendant Wash,  Weldon  be  affirmed,  but  as  against 
the  defendant  Henry  Prescott  that  it  be  reversed^ 
and  that  the  case  be  remanded  to  the  Circuil 
Court  for  a  new  trial  so  far  as  said  Henry 
Prescott  is  concerned. 

HcOowan  and  Pope*  JJ,,  concur. 
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Rutledge  GOULD  et  al.,  AppU,. 

V. 

John  T.  GARR  €t  ok 
<88Fla.fi88L) 

*  1  •  The  evtablishmeiit  of  a  unilbrm  mle 
by  the  commiMdoners  aetliig^  under  the 
act  of  cong^reflo  for  the  oollectloii  of  direct 
taxes  that  they  would  receive  such  taxes  from 
DO  one  but  the  owner  of  the  land  in  person,  avoids 
a  sale  by  said  commisBioners  under  such  proceed- 
ings, and  a  tender  of  the  taxes  was  made  un- 
necessary by  such  a  rule. 

8.  The  poesession  neceaeary  to  eonHsr 
title  under  an  adverse  holdin§^  must  be 
actual,  continuous,  and  adverse  to  the  legal  title 
for  the  statutory  period  to  bar  the  suit,  and  the 
adverse  possessor  must  not  yield  or  surrender  his 
possession  under  the  pressure  of  any  legal  pro- 
cedure Instituted  to  oust  him,  which  he  can  sno- 
oessf  ully  resist,  and  if  he  does  so,  and  ao  entry 
adverse  to  him  Is  nude,  the  continuity  of  his  pos- 
session will  be  broken.  Oontm,  as  to  adverse 
possession  interrupted  by  force  or  violence  and 
promptly  regained  by  legal  methods.  Toumaend 
▼.  Bdwardt^  25  Sla.  588,  examined  and  limited. 

8.  At  common  law  the  death  of  a  sole 
plaintiff  in  real  actions  before  Judgment 
atbated  the  suit,  and  such  actions  can  only  be  re- 
vived In  the  name  of  the  heir-at-law  in  whose 
f  ttvor  a  new  cause  of  action  arises  upon  the  death 
of  the  ancestor,  by  legislative  authority. 

4*  The  Act  of  November*  1888  ^  77* 
p.  880t  McCleL  THgJp  declaring  what  ac- 
tions shall  die  with  the  person  and  what  shall 
survive,  provides  that  those  tliat  do  survive  may 
'  be  maintained  in  the  names  of  the  represeuta> 
tlves  of  the  deceased.  Beal  actions  are  among 
those  that  survive  the  death  of  a  plaintiff,  and 
onder  rules  94  and  96  specially  made  for  the  gov- 
ernment of  circuit  courts  in  actions  of  ejectment, 
such  an  action  may  be  revived  in  the  names  of 
the  helrs-at-law. 

(May  1,1800 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Ck>urt  for  St  JoIidb  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  possession  of  certain  real  estate.  Be- 
termed. 

Statement  by  Mabry*  /..* 

A  suit  of  ejectment  was  instituted  on  the  8d 
day  of  January,  1870,  in  the  circuit  court  for 
8t.  Jobns  county  by  James  M.  Qould,  for  the 
use  of  Jacob  Vanderpool,  against  Henry  and 
Wiley  Jenkins  to  recover  possession  of  a  cer- 
tain described  lot  of  land  situated  in  tbe  city  of 
Bt.  Augustine  in  said  county. 

The  plea  of  not  guilty,  and  also  a  further 
plea  that  neither  the  plaintiff,  his  ancestor, 
predecessor,  nor  grantor  had  been  seised  or  pos- 
sessed of  the  premises  in  question  within  seven 
years  before  the  commencement  of  the  suit, 

•Headnotes  by  Mabbt.  J* 


were  filed  by  the  named  defendants  on  the  rule* 
day  in  March,  1876.  and  no  further  proceed- 
ings were  had  in  the  case  till  Februaiy,  1880. 
Notice  was  served  on  counsel  for  defendants 
on  tbe  16th  day  of  February,  1889.  that  appli- 
cation would  be  made  to  the  circuit  Judge  on 
tbe  25th  day  of  that  month  for  an  order  mak- 
ing Geo.  B.  Yanderpool  admioistrator  of  the- 
estate  of  Jacob  Yanderpool,  deceased,  and  Rut- 
ledge  Gould,  Edward  Gould,  James  Gould. 
Hester  Flynt,  Sarah  Gould,  and  Lydia  Ck^uld 
heirs-at-law  of  James  M.  Gould,  deceased, 
plaintiffs  in  said  suit  upon  the  suggestion  of 
the  deaths  of  tbe  original  plaintiffs.  An  order 
was  made  on  the  26th  o'f  the  same  month  recit- 
ing that  the  deaths  of  James  M.  €k)uld  and 
Jacob  Yanderpool  had  been  suggested,  and 
that  certified  copy  of  the  letters  of  administra- 
tion granted  to  Gfeo.  B.  Yanderpool  on  the  es- 
tate of  Jacob  Yanderpool,  deceased,  had  beea 
filed,  and  directing  that  the  said  heirs-at-law 
of  James  M.  Gould,  deceased,  be  made  parties 
plaintiffs  in  the  suit  in  place  of  the  said  deced- 
ent Gould,  and  that  Geo.  B.  Yanderpool,  ad- 
ministrator, be  made  party  plaintiff  in  place  of 
Jacob  Yanderpool,  deceased. 

Subsequently  the  cause  was  referred  to  John 
0.  Cooper,  Esq.,  an  attorney  at  law,  as  referee- 
for  trial,  and  the  following  agreement  In  writ- 
ing signed  by  counsel  for  plaintiffs  and  de- 
fendants was  filed  in  the  case  with  the  referee,, 
viz.; 

*'  In  Circuit  Court— St.  John's  County. 
*<  Rutledge  Gould  et  al,,  for  use  ] 

of     Geo.     B.    Yanderpool, 

Admr.,  etc. 


Stipulation- 

of 

parties. 


Henry  Jenkins,  Wiley  Jenkinn, 

Henry  Emmerly  and  John  T. 

Carr,  Executors,  etc.,  of  the 

estate  of  Delphi  Emmerly. 

"  It  is  hereby  stipulated  and  agreed  by  the* 
parties  to  the  above  action  as  follows,  to  wit: 

"  First  That  the  lands  and  premises  in  con- 
troversy in  said  action  were  sold  in  December, 
A.  D.  1868,  for  taxes  under  the  direct  tax  laws- 
of  the  United  States  of  America  then  in  force; 
that  at  said  sale  James  W.  Allen  became  the 
purchaser,  to  whom  a  certificate  of  purchase- 
was  issued  by  the  tax  commissioners  under 
said  laws,  and  that  on  or  about  January  4« 
1864,  the  said  James  W.  Allen,  for  value  re- 
ceived, assigned  and  transferred  such  certifi- 
cate to  one  Edmund  Hill,  who  was  at  once  ad- 
mitted to  the  possession  of  the  said  lands  and 
premises  by  the  said  Allen.  This  admission 
shall  not  prejudice  the  plaintiffs  from  making 
proof  of  any  fact  or  facts  that  will  impeach 
Uie  validity  of  such  sale. 

"  Second.  That  Edmund  Hill  on  or  about 
the  sixteenth  of  April.  A.  D.  1881.  being  then 
in  full  possession,  executed  and  delivered  to 
Delphi  Emmerly,  his  daughter,  a  deed  of  con- 
veyance of  the  said  lands  and  premises  whereby 
all  the  right,  title,  interest,  and  estate  of  said 


Kds.— Tbe  dedsion  in  tbe  present  case  that  the  1  writ  was  based  Is  reversed  and  tbe  premises  re- 
cootlnuity  of  adverse  possession  Is  Interrupted  by  |  stored  subsequently,  seems  to  be  one  of  flsst  ia^ 
surrender  of  the  premises  in  ol)edlenoe  to  a  writ  of   pression. 
possession,  altbough  the  judgment  on  which  the  I 
24L.RA. 


18M. 


Gould  ▼.  Caril 


18t 


Hin  In  ttid  lands  were  conveyed  to  said  Em- 
merly:  that  under  such  conveyance  the  said 
Emmerly  was  let  into  the  possession  of  said 
lands  and  premises  and  held  the  possession 
thereof  until  she  died,  to  wit:  16th  day  of  Feb- 
ruaiT.  1886. 

**  Third.  That  on  the  22d  day  of  Decemher, 
18S5,  Delphi  Emmerly  duly  executed  her  last 
will  and  testament,  whereby  she  devised  the 
said  lands  and  premises  to  her  two  children, 
Edward  M.  Thomas  and  E.  M.  Emmerly;  that 
by  said  will  the  defendants,  Henry  M.  Emmerly 
and  John  T.  Carr,  were  duly  appointed  execu- 
tors thereof,  and  that  they  duly  qualified  as  such 
executors  on  the  —  day  of  — ,  A.  D.  1886, 
and  thereupon  entered  upon  the  discharge  of 
their  duties  as  such  executors;  that  said  will 
was  duly  admitted  to  probate  in  the  proper 
office  and  was  properly  executed. 

"  Fourth.  That  Edmund  Hill  died  before 
the  death  of  the  said  Delphi  Emmerly. 

"  Sixth.  That  the  plaintififs  who  sue  for  the 
use  of  Geo.  B.  Yanderpool,  as  administrator 
of  Jacob  Vanderpool,  are  the  lawful  heirs-at- 
law  of  James  M.  (3k>uld.  and  that  on  and  prior 
TO  December  2l8t,  1868,  the  said  James  M. 
Gould  was  lawfully  in  possession  of  the  said 
land  and  premises  under  a  valid  claim  of  title 
as  sole  heir  of  Elias  B.  Gould,  deceased. 

"  Seventh.  That  James  M.  Gould  and  Jacob 
Vanderpool  are  dead,  and  that  Geo.  B.  Vander- 
pool is  the  duly  constituted  administrator  of 
the  estate  of  the  said  Jacob  Vanderpool,  de- 
ceased. 

"Eighth.  That  on  or  about  the  18th  day  of 
March,  A.  D.  1870,  the  said  James  H.  Qtoxiid. 
executed  and  delivered  to  Jacob  Vanderpool  a 
deed  of  conveyance  of  said  lands  and  premises, 
and  that  at  the  time  of  the  execution  and  de- 
livery of  said  deed  Edmund  Hill  was  in  the 
possession  of  the  said  lands  and  premises, 
claiming  adversely  and  in  hostility  to  the  title 
of  the  said  James  M.  Ctould,  conveyed  all  his 
right,  title,  and  interest  in  the  lands  to  said 
Vanderpool. 

"Ninth.  That  John  T.  Carr  and  Henry  M. 
Emmerly,  as  executors,  etc.,  shall  duly  appear 
and  be  made  parties  defendants  to  said  action 
before  the  trial  thei-eof." 

In  compliance  with  the  stipulation,  Henry 
IL  Emmerly  and  John  T.  Carr,  as  executors 
of  the  will  of  Delphi  Emmerly,  deceased,  ap- 
peared and  filed  a  plea  of  not  guilty. 

The  second  plea  of  the  defendants,  Henry 
and  Wiley  Jenkins,  setting  up  the  statute  of 
limitations,  was  stricken  out  by  the  referee  on 
motion  of  plaintiffs,  on  the  ground  that  such 
defense  could  l)e  proven  under  the  general  is- 
sue, and  upon  final  hearlne  Judgment  was 
rendered  In  favor  of  defendants.  Plaintiffs 
appealed  to  this  court. 

The  other  facts  necessary  to  be  stated  will 
appear  in  the  opinion  of  the  court.* 


Me$$r$.  B.  C.  Rode  and  W.  W,  Oew* 
htirst,  for  appellants: 

The  Statute  of  February  27,  1872,  was  only 
intended  to  bar  those  who,  being  entitled  to 
maintain  an  action,  neglect  to  bring  it. 

Braneh  v.  Oole,  18  Fla.  877;  Si)eneer  v.  Me- 
Bride,  14  Fla.  408;  Wade  v.  Doyle,  17  Fla.  522. 

Since  €k>uld  was  not  entitled  to  maintain  an 
action  against  Hill,  or  any  one  in  privity  with 
him  when  the  Act  of  February  27,  1872,  was 
pasiied,  the  bar  of  that  statute  does  not  afl.ed 
him  or  his  heirs. 

Angell,  Limitations.  §  ^70;  Thomp-on  t. 
Proehe,  44  CaL  508;  Hart  v.  Boetwiek,  14  Fla. 
176;  School  Diitriet  No.  S  of  Thompson  ▼. 
Lynch,  88  Conn.  834;  Jaekion  v.  Schoonmaker, 
4  Johns.  890. 

There  must  be  a  continuous  possession  for 
seven  years. 

Wood,  Lim.  Act  p.  575,  and  note  5,  p.  571» 
and  noUl;  Sedg.  &  W.  Trial  of  Title  to  Lands, 
§§  787-748;  BiSiopyr.  Truitt,  85  Ala.  376;  Base 
V.  Ooodtoin,  88  Ala.  890;  Seymour  v.  OreetoeU^ 
18  Fla.  29. 

The  plaintiffs  in  this  suit  are  and  were  the 
owners  in  fee  of  the  larids  in  question  by  a 
strictly  legal  title.  Therefore  they  are  con- 
clusively presumed  to  have  been  in  the  posses- 
sion thereof  at  all  times  when  no  actual  ad- 
verse and  hostile  possession  is  shown  in  some 
one  else. 

McClel.  Dig.  p.  781,  §  4;  Levy  v.  Cox,  29 
Fla.  646;  Doe  v.  Butler,  8  Wend.  149. 

Even  if  in  any  way  Hill  and  Vanderpool 
could  be  considered  as  together  occupying  the 
lands  from  1871  to  3875,  yet  the  presumption 
in  favor  of  the  legal  title  of  Glould  whose  deed 
Vanderpool  held,  would  carry  the  exclusive 
possession  and  seizure  to  Vanderpool. 

Wood,  Lim.  Act.  §  261,  noUg. 

It  necessarily  follows  that  to  make  good  the 
defense  of  the  statute  of  limitations,  the  de- 
fendants must  show  affirmatively  a  continuous, 
open,  unequivocal,  notorious,  and  hostile  pos- 
session for  seven  years. 

Wood,  Lim.  Act.  §  258,  note  1,  $  269  and 
note  S,  p.  578.  and  cases  there  cited;  Thomp. 
Trials,  g  1410;  Boss  v.  Goodwin,  88  Ala.  890; 
HoUiday  v.  Cromwell,  87  Tex.  487;  Stephens  w. 
Leach,  19  Pa.  265;  Doyle  v.  Wade,  28  Fla.  90; 
Caro  V.  Ptnsacola  City  Co,  19  FlA.  766;  Sedgw. 
<&;  W.  Trial  of  Title  to  Lands,  §§  738, 757.  and 
cases  cited;  San  Francisco  v.  Fulde,  87  Cal.  853, 
99  Am.  Dec.  278;  Armstrong  v.  Morrill,  81  U. 
S.  14  Wall.  146,  20  L.  ed.  772. 

In  this  case  not  only  was  Hill  shown  out  of 
possession  from  1871  to  1876,  but  Jacob  Van- 
derpool was  shown  in  possession.  This  fact 
alone  would  break  the  continuity  of  Hill's  pos- 
session for  James  M.  Qould,  the  ancestor  of 
the  present  plaintiffs  being  shown  the  then  le- 
gal owner  of  the  legal  title,  Vanderpool's  pos- 
session is  presumed  to  have  been  in  subordiua- 
tion  to  Qould's  title. 


^^Tbe  f  oUowInir  is  the  report  and  flndinff  of  the 
referee  from  the  decree  In  aocordance  with  which 
the  appeal  was  taken: 

Thiste  an  action  of  ejectment  for  a  lot  of  land 
Id  tbe  tUtj  of  St.  Anffustioe,  Florida.  The  fSots  as 
to  Che  title  to  tbe  property  are  as  follows: 

Up  to  December,  1881L  James  M.  Gh)uld  was  seised 
and  possessed  In  fee  of  said  property.  In  Decem- 
ber, ISBSw  ao  attempted  saJe  was  had  of  said  prop- 
erty for  the  non-payment  of  United  States  direct 
taxes  to  one  James  W.  Alien,  and  the  said  Allen, 
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January  5. 1864,  conveyed  the  said  lot  to  one  Ed- 
mund Hill  who  together  with  bis  wife  and  his 
daufffater  Delphi  (afterwards  married  to  an  Em- 
merly), and  known  on  the  record  as  Delphi  Emmer- 


ly, went  into  immediate  possession  of  tbe  said 
property;  that  on  tbe  18tb  of  March,  1870,  James  M. 
Gould  executed  a  deed  of  all  his  interest  In  said 


lot  to  Jacob  Vanderpool,  while  Bill  and  Delphi 
Emmerly  were  in  adverse  popoooolon  of  the  prop- 
eriy.  That  about  tbe  7tb  day  of  December,  ISTO, 
Jacob  Yanderpod  commenced  an  action  of  eject- 


m 


Florida  SurasMB  Coubt, 


Mat. 


Add  to  this  that  It  ezpre«Ij  appears  that 
Hill  was  by  le^l  process  dispossessed  by  Yan- 
derpool  by  Tirtue  of  a  hostile  and  paramount 
title,  held  or  claimed  by  Yanderpool,  and  the 
possibility  that  Vanderpool  held  under  Hill,  is 
absolutely  excluded. 

Bishop  T.  Truitt,  85  Ala.  876;  Wait,  Act.  & 
Def.  Supp.  pp.  605,  606;  Sedgw.  Ss  W.  Trial 
of  TiUe  to  Lands,  gg  787-748.  745. 

Every  presumption  being  in  favor  of  the  le- 
gal title,  when  that  is  shown  in  Qould.  every 
presumption  is  against  Hill. 

Even  if  HiU  had  held  the  legal  title  and 


Vanderpool  had  by  fraud,  deceit,  force,  or 
other  illegal  means,  obtained  the  actual  pos- 
session of  said  laDds,  hostile  to  Hill,  it  would 
be  an  adverse  possession  to  Hill  and  could  not 
be  construed  for  Hill. 

Totoniendv.  Edwards,  25  Fla.  582;  Humbert 
V.  Trinity  Church,  24  Wend.  587;  Wood,  Lim. 
Act.  §  275,  noUS;  Overfield  v.  Christie,  7  Berg. 
&  R.  177;  DureU  v.  Tennison,  81  La.  Ana. 
588;  San  Francisco  v.  Ftdde,  87  CaL  849,  99 
Am.  Dec.  278;  Orispsn  y.  Eannavan,  50  Mo. 
586. 

How  much  more  clear  is  it  that  the  poasea- 


ineDt  against  EdEDund  Hill  hy  filing  a  oomplaint, 
but  bervlcu  perfect'Cci  by  publlcatioa  for  six  weekii 
thercaftor  lo  recover  yofisesdif^n  Qt  said  property, 
ami  on  the  25tti  of  October^  1B71»  obtained  judg- 
ment tti  ^id  suit,  and  on  tbe  80th  of  OutotH^r,  Idtl. 
wua  put  In  poairieaaioa  of  said  pr(>r>erLy*  upon  n  writ 
of  poBSNBs.'^lou  upon  Buld  JurlifmL'ut,  Thnt  on  May 
L  lB75i»  at  The  terra  of  the  aupreme  court  of  tho 
■tat«  of  FlnrJ^Jn,  tbe  eald  judjctQent  In  favor  of  said 
VaDdert>oui  wm  revenRed  and  Belaglde,  and  on  the 
9th  day  of  Jiioe,  187Fi«BULd  HiU  Btid  said  Dei  pbi  Em- 
merlf  and  her  mother  were  refitorcd  to  tho  posse's- 
ilon  of  Siild  kit;  that  on  the  l£iii  day  of  Sei>i ember, 
1878,  the  pinlDtiCT  in  the  ault  of  Jacob  Vanderpcml 
T.  Edmund  IIIU  took  a  nooault.  That  on  the  3<ii 
day  of  Jiiruiary,  167U,  the  mi  it  of  Jamea  M,  Gonid 
for  the  use  of  Jacob  Venderpool  Hgainst  benry 
Jenkins  and  Wjley  Jenkins,  teimnts  of  the  laid  lot, 
was  com mc need,  j^rFico  beiofr  had  on  Henry  J^n- 
kUiA  Jfiinmry  S^  IBTfl,  and  Wiley  Jeokina  January 
26.  iwTh.  That  ^m  tho  Ittth  of  April,  1S81,  IMmund 
Hill  executed  to  Delphi  Emmcrly,  hLs  daiijchter.  a 
deed  ot  Riid  lui.  and  ^he  continued  Jq  po6s>e88iuD  of 
said  prn[«crLy  up  to  her  Mcuth,  on  tbe  Ifldi  of  Feb- 
ruurv.  li<^L  and  the  defetidanta  Henry  Emmerly 
and  Julio  T,  Carr  are  the  fJiily  quunhed  execntora 
or  the  laat  will  of  Aald  Iiekihi  Emmerly.  deceased. 
That  ou  the  Lflth  day  of  1  ebruary,  18*^0,  an  order 
WHH  njjide  by  the  Judife  of  tbe  elieuit  court,  i^t. 
Johns  C'Unty.  Flo,,  *Lit>stInitinB' the  present  plain- 
tiu^the  heir%)  of  Jam(>^  M.  (lould  for  the  uae  of 
Gi  orge  B,  Vimderpoutneudiniiiistmtorof  eatateof 
Jacob  V'underpool,  decreased,  as  plum  tiff  Id  tbia 
causie  for  theoriHioal  pUilotilT  Jftm<*g  M.  Gould  for 
the  U4»e  of  Jacoh  Vundi^rpool,  an^alnst  Eltory  Jen- 
Jiius  et  aL  That  the  deteoduot  Henry  luuimerly 
and  JohQ  T.  Carr  an  exeiutora  of  Delphi  EmitnTly 
by  their  attorney  came  in  and  were  made  parties 
defendant,  as  the  iand]ord»  of  mid  Henry  Jenkin.s 
aud  Wiley  Jenkins  c]aiinin*c  the  said  Jeukius  to 
have  bct^n  icniints  of  Delphi  Emmerly. 

Jamea  M.  Oould  died  on  the  4ih  of  February, 
187(1,  and  Jncob  Vnnilcrpool  died  l)efore  February, 
l&i^,  and  tieo.  B.  Vatidciputd  is  hiM  adnuDltttrutcir. 
Edmund  Hill  died  pnnltjos  to  tbe  death  of  DeJ|)hi 
Enttnedy,  but  after  the  execution  ot  the  sa^d  deed 
from  him  to  Delphi  Emmerly  to  this  lot.  lU^^ 
gtatoinentof  fact*  enables  u 8  now  to  eoneider  tho 
question  of  title  and  poaiMr-^wum  of  the  property. 

The  leiral  title  was  in  Jaiiiea  M.  Gould  jn  Decem- 
ber, 1883,  and  I  (Inu  ibat  us  ti  matter  of  law  It  wiis 
not  devested  by  the  attetnptf^d  sale  for  non-pay- 
ment of  United  States  direct  taxes*  upon  the  if  round 
that  a  tender  was  mnde  of  the  taxes  and  refused, 
Btid  that  Hie  ITnlted  Rtates  direct  tax  comml.<«^loti- 
ers  established  a  rule  contrary  to  law  tUat  they 
would  not  receive  the  taxes  except  from  tbe  own- 
er, which  rule  under  the  eln  tim?tunces  relieved 
the  owner  fmm  making  any  tender  of  tbe  taxes. 

I  also  And  that  the  title  of  Qould  was  tranalerred 
to  Jacob  VauderpooL  Ili  reference  to  the  poijttew- 
Hion  and  riiu'ht  of  pc^fassion  of  the  property  the 
main  Qoe^tion  to  be  decided  is  as  to  the  efTect  of 
the  posw:^ssion  of  Jacob  Vandtrpoot  from  tlie  'Mh 
of  Oct^ihi'r,  1&7L  to 0th  day  ot  ,]nne,  1H7&,  upim  the 
continuity  of  |HK4fiefi.M  I  on  fifEdmuod  Ulli  and  Delpiil 
Emmerly,  demndantB*  testatrix. 

The  evidence  establifihea  that  Edmund  FIIU  and 
tho«ie  claiming  under  bim  were  In  posj^i^iiion  of 
this  property  from  January,  1964,  up  to  the  301  b  of 
OctODcr.  1871,  when  they  were  put  out  of  poRiies* 
ilon  under  a  writ  oo  the€a*o  of  Jacob  Vanderimol 
V.  Edmund  Hill  and  utter  tho  reverwd  of  the  judg- 
ment in  ihiflt^tt^e  oo»-i^"*ion  wa^  restored  to  ihem 
on  or  about  the  Oln  of  June,  1W75. 

The  reversal  of  tbe  Judj^nient  in  tbia  cause  In  ef- 
fect decided  that  the  judgmeDt  and  writ  under 
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which  HIU  was  ejected  wee  lileffal,  woA  that  bm 
ought  never  to  have  been  put  out  of  po8se68ioa« 
and,  therefore.  In  my  opinion  tbe  continuity  of  his 
poeseseion  was  not  broken,  in  the  eye  of  too  law. 
by  this  illegal  action. 

The  statute  of  limitations  of  the  state  has  been 
held  to  have  been  suspended  from  1881  iipto  tha 
passageof  the  Act  approved  February  28, 1B78.  Fla. 
Laws.  chap.  I860.  That  under  section  19  of  that 
act  all  actions  which  would  be  barred  in  sixty  daya 
after  tbe  passage  thereof,  became  affected  by  tna 
limitation  of  that  act,  and  barred  within  six  months 
after  tbe  date  of  the  approval  of  the  act.  There 
can  be  no  doubt  that^  but  for  the  illegal  dispoasea- 
Bion  of  Hill  by  Vanderpool,  any  action  brought  by 
Gould  against  Hill  must  have  been  brought  within 
six  months  from  the  date  of  the  Act  of  February 
S7, 1872,  because  Hill*s  possession  commenced  Janu- 
ary, 1864,  and  at  the  time  of  the  passage  of  the  act 
of  February  27, 1878,  Hill  and  those  claiming  under 
him  had  been  in  adverse  possession  more  than 
seven  years. 

Under  this  state  of  facts  the  judgment  In  favor 
of  Vanderpool  and  against  Hill  ha vlng  been  re- 
versed. Hill  and  those  claiming  under  him  ourht 
not  to  be  prejudiced  or  lose  any  of  their  rifrnts 
on  account  of  this  illegal  Judgment,  or  of  Vander- 
poors  possession. 

Therefore,  the  suit  of  James  M.  Gk)uld  for  tbe 
use  of  Jacob  Vanderpool  ouffht  to  have  been 
brought  against  Hill  or  those  claiming  under  him 
within  six  months  from  the  passage  of  the  act  of 
February  27, 1872,  and  in  iny  opinion  it  makes  no 
difference  that  at  the  time  Vanderpool  was  in  pos- 
session of  the  property. 

Certainly  after  Hill  and  those  claiming  under 
him  were  put  back  in  possession  of  the  property 
on  the  9th  day  of  June,  1876,  the  suit  of  Gould,  com- 
menced thereafter,  should  have  been  commenced 
within  six  months  after  the  change  of  possession, 
which  was  not  done. 

The  suit  of  Gould  for  use  of  Vanderpool  o.  Jen- 
kins el  at.  was  not  commenced  until  thesd  of  Janu- 
ary, 1876,  more  than  six  months  from  date  of  Hlll*s 
being  put  back  into  possession. 

Gould  died  on  the  4th  day  of  Februaiy,  1878,  and 
no  attempt  was  made  to  revive  the  suit  or  substi- 
tute parties  plaintiff  until  the  28th  day  of  Febru- 
ary, 1880.  We  have  bere  then  a  case  in  which  the 
Krtles  defendant  and  those  claiming  under  them 
ve  k)een  in  adverse  possession  of  this  property 
since  January,  1864,  up  to  the  time  of  this  trial, 
with  the  exception  of  the  time  Vanderpool  was  on 
the  premises,  under  an  improper  and  illegal  pro- 
ceeding, and  to  my  mind  It  would  be  destroyloflr 
tbe  salutary  effects  of  the  statute  of  limltacioos  to 
allow  tbe  plaintiffs  in  this  case  to  recover  by  brush- 
ing aside  all  of  this  adverse  possession,  for  the  siip- 
poeed  technical  reasons  suggested  by  the  plaintilia, 
which  reasons  do  not  seem  to  me  of  substance  or 
true  in  law. 

It  is  unnecessary  to  go  into  the  question  of  the 
time  and  manner  of  substituting  parties  plaintilT 
in  this  suit.  I  bold  that  Gould  and  those  olaimingr 
under  bim  were  barred  of  their  right  of  recovery 
before  tbe  present  parties  plaintiff  were  sutwti- 
tuted  and  I  therefore  find  for  the  defendants. 

It  is  considered  and  adjudged  the  plaintiff  takes 
nothing  by  his  said  suit  and  that  defendants  go 
hence  without  day  and  recover  of  plaintiffs  their 
costs  in  this  suit  to  be  taxed  by  the  clerk  of  this 
court.  Including  costs  before  the  referee  a  state- 
ment of  which  IS  bereto  appended,  and  that  the 
clerk  of  said  court  enter  formal  Judgment  to  tha 
same  effect. 

Nov.  26. 1889.  John  a  Cooper, 

FUed  Dec.  7, 1880.  Bef eree. 
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iJcD  of  Yanderpool,  'acquired  even  illegally, 
bat  under  the  lesal  title,  canuot  be  construed 
for  Hill,  but  is  adverse  to  bim  and  breaks  the 
continuity  of  tbe  possession. 

Jaekaon  y.  TibbiU,  9  Cow.  241;  Stout  w.  Tatd, 
71  Tex.  438;  Hood  ▼.  Palmer,  7  Ricb.  L.  188. 

To  make  tbe  possession  of  several  successive 
occupants  a  continuous  adverse  possession  a 
privity  of  estate  must  be  sbown  between  sucb 
occupants.  In  tbis  case  not  a  privity,  but  a 
direct  hostility  was  shown. 

I\>tt$  V.  Gilbert,  8  Wasb.  C.  C.  475;  ShvJfU- 
ion  V.  HeUon,  2  8awy.  540;  DoeY.  GampbOl,  10 
Johns.  475;  Wood,  Lim.  Act.  §  271:  Satoyer 
V.  Kendall,  10  Cusb.  241;  An^ell,  Limitations, 
(^  418,  and  cases  there  dted;  8edgw.  &  W. 
Trial  of  TiUe  to  Lands,  §§  745,  746,  and  cases 
cited. 

During  these  six  years  Hill  bad  a  remedy  as 
effectual  as  would  be  ejectment  or  forcible  en- 
try proceedings  in  an  ordinary  case.  As  soon 
as  Vanderpool  got  judgment  against  Hill,  Hill 
could  have  stayed  the  execution  of  tbe  judg- 
ment and  kept  possession  of  the  place,  by  giv- 
ing tbe  usual  supersedeas  bond.  He  dici  not 
see  fit  to  do  so. 

His  failure  to  take  the  remedy  provided  by 
law  to  keep  his  possessions  was  his  own  fault 

An  entry  under  a  writ  of  possession  issued 
on  a  judgment  in  ejectment  does  give  an  ad- 
verse possession — adverse  to  the  defendant  in 
such  judgment 

Wood,  Lim.  Act  %  270,  note  6;  Qn^  v. 
Weakland,  34  Pa.  804;  Florida  Cent.  B.  Co,  ▼. 
Bubee,  18  Fla.  60. 

Hill  should  not  be  permitted  to  escape  the 
consequences  of  his  neglect  of  the  proper  rem- 
edy by  counting  Vanderpool's  possession  of 
his  own,  and  thus  robbing  us  of  three  years  to 
assert  our  rights  which,  during  that  three  years 
we  were  unable  to  assert,  on  account  of  that 
verv  omission. 

Angell,  Limitations,  §  881. 

Hill's  possession  being  without  any  title, 
should  not  be  helped  out  by  construction. 

Angell,  Limitations,  g  8o5,  and  cases  cited, 
note  2,  §  410,  and  cases  cited;  Wood,  Lim. 
Act.  §  257,  noU  1;  Fairehild  v.  Barrette,  78 
Wis.  463,  and  cases  cited,  especially  Miller  v. 
Shaw,  7  Serg.  &  R.  148;  Hart  v.  Boetwick,  14 
Fla.  178.  and  cases  cited. 

Mr.  H.  Bisbee*  for  appellees: 

Tbe  possession  gained  under  a  judgment 
which  was  erroneous  and  lost  on  its  reversal 
does  not  break  the  continuity  of  possession 
and  interrupt  the  statute. 

In  order  to  interrupt  the  statute  by  action 
tbe  action  must  be  successfully  prosecuted. 

Wood,  Lim.  Act.  ^S  270,  272,  notes  2,  5,  6, 
and  pp.  574,  575:  Workman  v.  Outhrie,  29 
Pa.  «K>,  72  Am.  Dec.  654;  Moore  v.  Greene, 
60  U.  S.  19  How.  71, 15  L.  ed.  584. 

Possession  gained  by  force  or  fraud  if  re- 
gained by  judicial  process  does  not  interrupt 
tbe  statute. 

Wood,  Lim.  Act  chap.  22,  pp.  574,  575,  cit- 
ing Ferguson  v.  Ba/rtholomew,  67  Mo.  212; 
Caryy.  Edmonds,  71  Mo.  528. 

An  entry  by  one  having  no  right  is  of  no 
avail. 

Henderson  ▼.  GriJUh,  80  U.  8.  5  Pet  158, 8 
L.  ed.  81.  See  Chapinv.  Hunt,  40  Mich.  595; 
24  UR.  A. 


Bell  V.  Denson,  56  Ala.  444;  Stsepls  ▼.  Down- 
ing, 60  Ind.  478. 

Possession  must  be  peaceable  in  order  to  ia- 
terrupt,  if  possession  is  regained  by  law. 

Farmer  v.  Eklava,  11  Ala.  1028;  Ibtenssnd 
Y.  Edtoards,  25  Fla.  682. 

A  judgment  of  reversal  was  within  one  year 
from  time  when  suit  by  J.  M.  Gould  was 
brought;  second  suit  was  brought  within 
time  under  sections  16  or  21  of  Act  of  Feb- 
ruary 27,  1872.  First  suit  was  by  Vanderpool; 
be  took  a  nonsuit  at  second  trial.  Second  suit 
brought  by  Gould  neither  of  sections  applies. 

Doyle  V.  Wade,  28  Fla.  90. 

Vanderpool  must  abide  by  his  erroneous 
view  of  law. 

Angell.  Limitations,  §  828,  note,  p.  846. 

Neither  section  16  nor  section  21  applies,  ex- 
cept when  reversal  is  on  such  grounds  that  he 
cannot  proceed  to  another  trial  in  that  suit,  but 
must  iostitute  a  new  one. 

Angell,  Limitations,  §  828,  note,  p.  844. 

Gould  should  have  brought  bis  suit  within 
six  months  after  Hill  was  restored  to  posses- 
sion. 

The  heirs  of  Gould  (the  appellant)  were 
made  the  sole  plaintiffs  (not  co-plaintiffs)  by  or- 
der of  judge,  February  26,  1889. 

Such  order  did  not  operate  to  revive  the  suit 
but  WHS  in  effect  a  new  suit 

Maeker  y,  Thomas,  20  U.  S.  7  Wheat  580,  5 
L.  ed.  515;  Green  v.  Watkins,  19  U.  8. 6  Wheat 
260, 5  L.  ed.  256. 

On  death  of  sole  plaintiff  suit  abates  and 
can  only  be  revived  in  the  mode  pointed  out 
by  statute  and  rules  of  court,  that  is  by  his  ad- 
ministrator who  is  bis  legal  representative. 

McClel.  Dig.  880,  g  77,  p.  829,  §  74,  Rulea 
No.  85;  Brett  v.  Ming,  1  Fla.  498. 

Rules  87, 94,  95,  have  no  application,  for  the 
reason  that  it  is  tbe  death  of  a  sole  plaintiff, 
and  Rule  85  provides  for  such  a  case.  In  sucb 
a  case  suit  cannot  be  revived  agaiost  an  beir, 
much  less  by  an  heir,  and  if  the  heir  is  made 
a  party  without  objection,  and  judgment  ren- 
dered against  him,  he  mav  reverse  it  for  that 
error,  although  the  point  is  not  made  in  court 
below. 

Mocker  t.  Thomas,  supra. 

Suit  having  abated  a  new  suit  against  the 
heirs  was  necessary. 

Heirs  have  no  title  or  cause  of  action  until 
death  of  ancestor  and  then  a  new  cause  of  ac- 
tion springs  up. 

Green  v.  WaUtins,  supra. 

In  Sieard  v.  Davis,  81  U.  8.  6  Pet.  124, 8  L. 
ed.  842,  declaration  amended  by  adding  new 
counts  making  heirs  of  ancestor  through  whom 
plaintiff  claimed  defendant's  lessor  (a  fictitious 
pleading),  and  it  was  held  as  to  this  amend- 
ment it  was  a  new  suit  and  statute  ran  in  favor 
of  defendant  to  date  of  amendment 

Under  an  amendment  making  new  parties 
tbe  statute  runs  to  date  of  such  amendment. 
Miller  v.  Mclntyre,  81  U.  8.  6  Pet.  61, 8  L.  ed. 
820;  Alexander  v.  FendUton,  12  U.  8.  8  Cranch, 
462,  8  L.  ed.  624. 

Mabry*  J,,  delivered  tbe  opinion  of  the 
court: 

It  appears  from  the  admitted  facts  and  the 
testimony  in  this  case  that  James  M.  Gould, 
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M  sole  heir  of  Eliaa  Qoald,  deceased,  was 
rightful  owner  and  in  possession  of  the  lot 
of  land  in  question  on  the  21st  day  of  Decem- 
ber, 1868,  and  that  the  lot  was  sold  in  that 
month  under  the  direct  tax  laws  of  the 
United  States  to  James  W.  Allen,  who  re- 
ceived a  certificate  of  purchase  from  the  tax 
commissioners,  and  in  January,  1864,  con- 
veyed the  lot  to  Edmund  Hill.  Hill  im- 
mediately took  possession  of  the  lot  under 
his  purchase  fram  Allen  and  remained  in 
possession  until  the  80th  day  of  October, 
1871,  when  he  was  dispossessed  by  the  sheriff 
of  St.  Johns  county  by  virtue  of  a  writ  of 
possession  based  upon  a  judgment  in  eject- 
ment for  the  possession  of  said  lot,  ren- 
dered on  the  25th  day  of  that  month  in  favor 
of  Jacob  Vanderpool,  and  against  Hill. 
Vanderpoors  action  of  ejectment  was  based 
upon  a  deed  of  conveyance  of  the  lot  to  him 
from  James  M.  Gould,  bearing  date  March 
18.  1870,  but  it  is  conceded  that  at  the  time 
of  Gtould's  conveyance  to  Vanderpool,  Hill 
was  in  the  actual  adverse  and  hostile  posses- 
sion of  the  lot.  After  Vanderpool  had  been 
put  into  possession,  which,  it  appears  was 
five  days  after  the  rendition  of  the  judirment 
in  ejectment.  Hill  prosecuted  an  appeal  to 
this  court  and  succeeded  in  having  the  judge- 
ment reversed  and  a  new  trial  awarded.  Bill 
y.  Vanderpool,  15  Flu,  128.  After  the  reversal 
of  the  judgment  Hill  was  restored  to  the  pos- 
session of  the  lot  on  the  9th  day  of  June,  1875, 
by  yirtue  of  a  writ  of  restitution  issued  by 
the  circuit  judge  to  the  sheriff  and  Hill,  and 
those  claiming  under  him  and  his  title  have 
been  in  possession  ever  since. 

On  September  22d,  1875,  Jacob  Vanderpool 
entered  a  nonsuit  in  his  ejectment  action 
against  Hill,  and  on  the  8d  day  of  January, 
1876,  suit  of  ejectment  was  commenced  for 
the  possession  of  the  lot  in  the  name  of  James 
M.  Gould  for  the  use  of  Jacob  Vanderpool, 
against  Henry  and  Wiley  Jenkins,  ana  out 
of  this  suit  has  grown  the  proceedings  now 
before  us.  Pleas  were  filed  for  Henry  and 
Wiley  Jenkins  in  March,  1876.  James  M. 
Gould  died  on  the  4th  day  of  February,  1878. 
Jacob  Vanderpool  died  some  time  between 
1876  and  April,  1888,  and  the  proceedings  to 
revive  the  suit  in  the  names  of  the  heirs-at- 
law  of  Gould  and  the  administrator  of  Van- 
derpool, as  shown  by  the  statement  herewith 
filed,  were  had  in  February,  1889. 

Hill  conveyed  the  lot  in  1881  to  Delphi, 
his  only  child,  who  first  married  Thomas, 
and  after  his  death,  H.  M.  Emmerly,  and 
she  died  in  February,  1886,  leaving  a  will 
in  which  John  T.  Carr  and  H.  H.  Emmerly 
are  named  executors.  Hill  died  between  1881 
and  1885,  and  during  the  lifetime  of  his 
daughter  Delphi. 

The  tax  sale  to  Allen  in  1888,  under  the 
direct  tax  proceedings,  was  void.  If  it  can- 
not be  affirmed  on  the  testimony  before  u  s 
that  a  tender  of  the  taxes  assessed  on  the  lot 
of  land  and  for  which  it  was  sold,  had  been 
made  before  sale,  it  is  clearly  shown,  we 
think,  that  the  tax  commissioners,  or  a  ma- 
jority of  them,  before  the  sale  was  made,  es- 
tablished a  uniform  rule  that  they  would  re- 
ceive the  taxes  assested  on  property  in  the 
city  of  St.  Augustine  from  no  one  but  the 
^  L.  R.  A. 


owner  in  person,  and  th^t  where  such  owner 
was  in  the  confederate  lines  he  was  required 
r.0  appear  in  person  and  pay  his  own  taxes. 
Under  the  decision  of  united  StcUes  t.  Xm, 
106  U.  S.  196,  27  L.  ed.  171,  and  authorities 
there  cited,  the  tax  sale  in  question  was  void. 
This  point  is  not  much  insisted  on  by  coun- 
sel for  appellees,  but  the  main  reliance  for 
an  affirmance  of  the  judgment  is  placed  upon 
adverse  possession  of  the  lot  by  Hill  and  those 
claiming  under  him  for  the  statutory  period 
to  bar  the  suit. 

The  principal  contentions  for  appellee  are, 
first,  that  Hill's  possession  was  not  inter- 
rupted in  consequence  of  his  dispossession 
from  October,  1871,  to  June,  1875.  by  virtue 
of  the  writ  issued  on  the  Jacob  Vanderpool 
judgment  subsequently  reversed;  and,  sec- 
ond, should  this  not  be  correct,  the  proceed- 
ings in  the  names  of  the  heirs  of  James  M. 
Gould,  deceased,  cannot  be  regarded  as  a  re- 
vivor of  the  suit  commenced  by  said  deced- 
ent, but  must  be  considered  as  a  new  suit  by 
the  heirs  from  the  time  they  were  made  par- 
ties plaintiffs,  and  that  the  statute  of  limita- 
tions will  run  against  them  from  the  death 
of  their  ancestor  up  to  the  commencement  of 
their  suit.  An  examination  of  the  testimonjr 
has  satisfied  us  that  the  possession  of  Hill 
from  January,  1864,  up  to  the  i;ime  he  was 
dispossessed  in  1871  was  adverse  and  that  his 
possession  after  his  restoration  in  1875,  as 
well  as  the  possession  of  those  claiming 
under  him  since,  has  been  adverse  and  hostile 
to  both  Gould  and  Vanderpool  and  all  others, 
and  will  sustain  a  claim  of  title  by  adyerse 
possession  if  the  limitations  of  the  statute  as 
to  time  have  been  fully  met.  If  Hill's  pos- 
session was  not  broken  by  his  dispossession 
in  1871,  and  he  and  those  claiming  under 
him  must  be  considered  as  still  in  possession 
from  that  time  on,  it  is  clear  that  the  action 
commenced  by  Gk>uld  in  January,  1876,  was 
barred.  The  statute  of  limitations  of  1873 
went  into  effect  on  the  27th  day  of  February 
of  that  year,  and  the  action  against  Hill,  if 
we  consider  him  as  remaining  in  possession, 
would  have  been  barred  in  six  months  fronk 
the  approval  of  the  act.  '  Spencer  v.  MeBride, 
14  Fla.  408 ;  Wade  v.  Doyle,  17  Fla.  523.  If 
Hill's  dispossession  operated  to  break  his 
adverse  holding,  then  it  commenced  anew 
from  the  time  he  was  restored  to  possession 
in  1875.  Suit  was  not  brought  by  Gould 
within  six  months  from  the  approval  of  the 
act,  and  hence  the  necessity  of  deciding  the 
effect  of  Hill's  dislodgment  under  the  eject- 
ment suit  instituted  by  Vanderpool.  The 
deed  from  Gould  to  Vanderpool  in  1870  was 
void  as  to  Hill  for  the  reason  that  the  latter 
was  then  in  adverse  possession  of  the  lot. 
L»cy  v.  C5wj,  22  Fla.  546 ;  Edtoard*  y.  Park- 
Kurit,  21  Vt.  472 ;  Hamilton  y.  Wright  37 
N.  T.  502 ;  Betsey  y.  Torranee,  84  Miss.  132. 
The  case  was  not  reversed  in  this  court  on 
this  account,  but  the  facts  stated  are  ad- 
mitted, and  Vanderpool  realizing  his  situa- 
tion, entered  a  nonsuit.  The  character  of 
adverse  possession  essential  to  give  title  to 
land  has  been  several  times  considered  by 
this  court,  but  the  facts  of  the  cases  consid- 
ered did  not  necessitate  a  decision  of  the 
point  now  presented.     Wads  y.  Doyle,  $upra/ 
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Seymour  ▼.  Crenoell,  18  Fla.  29;  Taiontend 
▼.  Sdtoardi,  25  Fla.  582,  and  Watraus  y. 
Jforrison,  33  Fla.  261. 

It  is  said  in  Townsend  y.  Edvoardt^  in 
speaking  of  adyerae  poflsession :  **  If  inter-, 
rupted,  eyen  bj  fraud  or  force,  and  the 
possession  be  recoyered  by  a  peaceable  or 
forcible  entry,  or  by  process  of  law,  the  con- 
tinuity is  broken,  and  the  statute  begins  to 
ran  only  from  the  time  of  the  re-entry." 
This,  howeyer,  was  said  in  argument,  as 
will  be  seen  by  an  examination  of  the  case, 
its  facts  not  calling  for  a  decision  of  the 
point.  In  Missouri  it  has  been  decided  that 
a  forcible  entxy  by  the  owner  upon  an  actual 
jidyerBe  possession  of  another  does  not  inter- 
rupt such  possession,  if  an  action  for  the 
forcible  entry  is  commenced  within  a  reason- 
able time  and  prosecuted  to  a  successful  ter- 
mination. Ferquion  y.  Bartholomew^  67  Mo. 
212;  Gary  y.  Bdmonde,  71  Mo.  523.  In  a 
•case  in  Ohio  it  appeared  that  the  adyerse 
claimant  improyed  a  part  of  the  tract  and 
continuously  occupied  it  by  tenants  from  the 
spring  of  the  year  1845  to  the  winter  of  1868- 
64.  when  the  house  on  the  place  was  torn 
down  by  neighbors  on  account  of  objection- 
able tenants  placed  on  the  land,  and  the  ma- 
terial of  the  building  was  moved  away  by 
the  tenants  early  in  1864.  About  the  same 
time  most  of  the  fencing  was  stolen,  and  the 
^^reater  part  of  the  cleared  land  was  common. 
It  also  appeared  that  from  the  time  the  house 
was  pulled  down  to  the  spring  of  1R65  no 
tenant  actually  resided  on  the  land,  but  dur- 
ing that  time  the  claimant,  through  his 
Agent,  continued  to  pay  taxes  and  to  exercise 
all  other  acts  of  ownership  and  control  that 
was  possible  under  the  circumstances.  No 
intention  of  abandoning  the  property  was 
entertained,  nor  was  any  adyerse  entry  or 
claim  made.  It  was  said  by  the  court  that 
no  principle  of  law  or  equity  would  make 
such  acts  of  lawlessness  inure  to  the  adyan- 
Uge  of  the  plaintiffs.  Clark  y.  Potter,  32 
Olio  St  40.  Decisions  in  Alabama  affirm 
that  the  forcible  interruption  by  a  naked  tres- 
passer redressed  by  legal  remedies  will  not, 
as  to  him,  ayail  to  break  the  continuity  of  an 
adverse  possession.  Ladd  y.  Dubroca^  61  Ala. 
2o ;  Beard  y.  Ryan,  78  Ala.  37.  In  harmony 
with  the  views  expressed  in  the  decisions  re- 
ferred to  is  an  able  opinion  of  Judge  Dillon 
in  the  case  of  PeUa  v.  SckoiU,  24  Iowa,  283, 
1)5  Am.  Dec.  729.  Ko  one,  it  would  seem, 
should  be  allowed  to  avail  himself  of  the 
advantage  of  the  law  which  he  has  gained  by 
its  violation.  But  Vanderpool  did  not  oust 
Hill  by  force.  He  was  turned  out  by  virtue 
of  a  writ  of  possession  based  upon  a  judg- 
ment in  ejectment,  subsequently  reversed,  it 
ifi  true,  and  afterwards  the  suit  discontinued. 
It  is  insisted  that  before  such  ouster  "Can  be 
considered  as  a  break  of  Hill's  possession  it 
must  be  shown  that  the  suit  was  successfully 
prosecuted  and  resulted  finally  in  a  chanee 
of  possession.  There  is  authority  for  the 
position  that  a  judgment  in  ejectment  estab- 
lishtt  simply  the  right  of  plaintiff  to  the 
possession  of  the  land  sued  for,  and  unless 
It  is  followed  by  entry  into  possession,  either 
by  writ  of  possession,  or  without  it  with  the 
24L.B.A. 


consent,  surrender,  or  abandonment  of  de- 
fendant, such  judgment  can  have  no  effect 
on  defendant's  continued  and  iminterrupted 
adverse  possession  for  the  prescriptive  period. 
Doe  v.  Stevefig,  1  Houst.  (I>el.)  240;  Jaeketm 
y.  Edvilavd,  13  Johns.  229;  Carpenter  v. 
Natama  Water  dt  Min,  Co.  63  Cal.  616 ;  Smith 
y.  TraJbue,  1  McLean,  87;  Doe  y.  Beynolde, 
27  Ala.  364.  There  are  decisions  to  the  con- 
trary. There  was  no  ultimate  recovery  by 
Vanderpool  in  his  suit,  and  the  possession 
which  he  gained  on  the  judgment  in  the  trial 
court  was  restored  to  Hill,  out  there  was  an 
actualpossession  by  Vanderpool  from  Octo- 
ber, 1871,  to  June,  1875.  Counsel  have  not 
cited,  nor  have  we  been  able  to  find,  a  di- 
rect ad  Indication  as  to  the  effect  of  such  t 
possession  on  the  adverse  claim  of  an  occu- 
pant. The  statute  declares  that  in  actions 
of  the  character  of  this  one,  the  person  estab- 
lishing a  legal  title  to  the  premises  shall  be 
presumed  to  have  been  possessed  thereof  with- 
in the  time  prescribed  by  law,  and  the  occu- 
pation of  such  premises  by  any  other  person 
shall  be  deemed  to  have  been  under  and  in 
subordination  to  the  legal  title,  unless  it  ap- 
pear that  such  premises  have  been  held  and 
possessed  adversely  to  such  legal  title  for 
seven  years  before  the  commencement  of  such 
action.  There  is  here  a  clear  requirement 
of  a  continuity  of  possession  on  the  part  of 
the  adverse  claimant.  It  is  said  in  Oroft  v. 
Weakland,  34  Pa.  304,  that  if  there  be  one 
element  more  distinctly  material  than  an- 
other in  conferring  title  where  all  requisites 
are  so,  it  is  the  existence  of  a  continuous  ad- 
yerse possession  for  the  statutory  period.  The 
adyerse  claimant  must  *'keep  his  flag  flying, 
and  present  a  hostile  front  to  adverse  preten- 
sions.'' Stephens  v.  Leaeh,  19  Pa.  262.  The 
rule  is  stated  in  Core  y.  Favpel,  24  W.  Va. 
288,  as  follows,  viz.:  **Upon  every  discon- 
tinuance of  the  possession  of  the  wrongdoer, 
the  possession  of  the  rightful  owner  is,  by 
operation  of  law,  restored,  and  nothing  short 
of  an  actual  adverse  and  continuous  posses- 
sion for  the  statutory  period  can  destroy  his 
right  or  vest  title  in  the  wrongdoer.  .  .  . 
He  must  show  that  such  adverse  poasession 
has  been  continued,  consecutive,  and  un- 
broken for  the  statutory  period.  It  is  some- 
thing done  by  him,  not  merely  that  which 
is  left  undone  by  the  owner,  tnat  is  to  be 
considered.  There  can  be  no  constructive  ad • 
verse  possession  against  the  owner,  when 
there  is  no  actual  possession  which  he  could 
treat  as  a  trespass  and  bring  an  action  for ; 
unless  the  adverse  claimant  is  so  in  posses- 
sion of  the  land  that  he  may  at  any  time  be 
sued  as  trespasser,  the  statute  will  not  run 
in  his  favor ;  and  although  he  may  have  taken 
actual  possession,  if  he  does  not  continue 
there  so  that  he  may  be  sued  at  any  time  as 
a  trespasser  during  the  prescriptive  bar,  he 
cannot  rely  on  the  statute  of  limitations." 
To  the  same  effect  is  the  decision  in  MaLloy 
v.  Bruden,  86  N.  C.  251.  The  Supreme  Court 
of  the  United  States  held  in  Armetrong  y. 
MorHU,  81  U.  8.  14  Wall.  120.  20  L.  ed. 
765,  that  where  lands  owned  by  one  individ- 
ual but  in  the  adverse  possession  of  another, 
were  forfeited  to  the  state,  and  subsequently 
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redeemed  by  the  owner  by  virtue  of  a  private 
act  of  the  legislature,  the  continuity  of  the 
adverse  Dossession  was  broken  in  point  of 
law,  and  that  such  possession,  though  it 
might  have  been  in  fact  continuous  was  nei- 
ther restored  upon  the  redemption  so  far  as 
to  be  continuous  in  law,  nor  was  it  so  affected 
as  that  the  person  holding  adversely  could 
tack  the  adverse  possession  prior  to  the  for- 
feiture to  the  possession  subsequent  to  the 
redemption,  and  so  make  out  a  term  of  ad- 
verse possession.  The  necessity  of  the  con- 
tlnuitv  of  the  adverse  possession  is  empha- 
sized in  this  case.  An  adverse  claimant  who 
was  driven  from  the  premises  by  Indians,  and 
resumed  possession  as  soon  as  it  was  safe  to 
do  so,  was  not  permitted  to  compute  the  pe- 
riod of  his  absence  under  a  plea  of  the  stat- 
ute of  limitations.  Htch  v.  Bayer,  61  Tex. 
336.  A  possession  vacated  in  obedience  to  a 
militarv  order  com]3elling  all  citizens  who 
adherea  to  the  Mexican  cause  to  leave  the 
country,  was  thereby  interrupted.  HoUiday 
v.  Orommll,  87  Tex."  487.  The  correct  rule, 
we  think,  to  be  deduced  from  the  law  on  the 
subject  is  that  the  adverse  possessor,  the  in- 
ception of  whose  title  Is  founded  in  wrong- 
doing, must  not  yield  or  surrender  his  posses- 
sion under  the  pressure  of  any  legal  methods 
used  to  oust  him,  if  he  can  legally  prevent 
it,  and  if  he  does,  and  an  entry  adverse  to 
him  is  made,  the  continuity  of  his  posses- 
sion wil  1  be  broken.  Yanderpool  *s  j ud^ment 
against  Hill  was  rendered  on  the  25th  day  of 
October,  1871,  and  it  appears  that  two  notices 
of  appeal  were  served,  one  on  the  1st  day  of 
November,  1871,  and  the  other  on  the  21st 
day  of  March,  1878,  and  the  judgment  was 
reversed  in  this  court  at  the  January  term, 
1875.  The  presumption  is  that  the  appeal 
under  the  first  notice  was  abandoned,  and 
prosecuted  under  the  second.  No  supersedeas 
was  obtained,  and  no  effort  made  to  avoid 
or  resist  the  writ  of  possession  issued  to  put 
Yanderpool  in  possession,  yet  there  were 
legal  remedies  provided  to  prevent  such  a 
result.  So  far  as  we  know  Hill  took  no  steps 
to  avoid  the  serious  consequence  to  him  of 
leaving  possession,  except  of  prosecuting  the 
appeal,  and  we  think  he  should  have  oeen 
prompt  to  use  all  legal  means  to  retain  the 
possession  of  the  premises.  Furthermore  it 
will  be  observed  that  the  statute  requires 
that  the  premises  shall  be  held  adversely  to 
the  legal  title,  and  if  we  were  to  hold  that 
as  between  Yanderpool  and  Hill,  the  latter 
must  be  regarded  as  continuing  in  possession 
from  October,  1871,  in  analogy  to  the  doc- 
trine already  referred  to  of  not  allowing  a 
party  to  take  advantage  of  a  wrong  done  by 
himself,  still  the  legal  title  to  the  lot,  so  far 
as  concerned  Hill,  was  in  Gould.  The  view 
expressed  in  the  West  Yirginia  case  referred 
to  is  that  the  adverse  claimant  must  so  con- 
tinue in  possession  during  the  statutory  pe- 
riod, that  the  owner  may  sue  him  for  the  re- 
covery of  the  land.  The  consequences  to  the 
owner  would  be  serious  if  an  occupant  who 
had  been  ousted  by  n  stranger,  but  afterwards 
restored  to  possession,  could  claim  the  bar 
of  the  statute,  when  as  a  matter  of  fact  be 
was  not  in  possession  and  could  not  be  sued. 
The  statute  cannot  admit  of  such  a  construc- 
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tion.  It  may  be  said  that  while  Gould*» 
deed  to  Yanderpool  was  void  as  to  Hill,  and 
as  between  Gould  and  Hill  the  title  was  in 
the  former,  still  it  was  held  beneficially  for 
Yanderpool.  If  Hill  had  remained  in  pos- 
session the  opportunity  of  €k)uld  to  sue  ex* 
isted,  notwithstanding  YanderpooPs  8uit» 
and  by  relinquishing  possession  this  oppor- 
tunity was  taken  away.  Yanderpool  may- 
have  discovered  his  mistake  in  suing,  and 
have  ureed  a  suit  on  the  part  of  Gould  it 
Hill  had  remained  in  possession. 

The  next  objection  is  that  the  suit  could 
not  be  revived  in  the  name  of  the  heirs  of 
James  M.  Gould.  Suit  was  commenced  by 
Gould  in  January,  1876.  against  Henry  and 
Wiley  Jenkins,  and  about*  two  years  after 
pleas  filed  the  plaintiff  died.  In  February, 
1889,  notice  was  given  of  an  application  to- 
revive  the  suit  in  the  names  of  the  heirs  of 
Gould,  and  an  order  was  made  by  the  circuit 
jud^e  reviving  the  suit  in  their  names  a» 
plaintiffs.  No  objection  was  made  to  such 
proceedings,  but  by  consent  the  executors  of 
Delphi  Emmerly  appeared,  and  the  case  wa» 
tried  upon  the  Issues  presented  by  the  pleaa 
of  not  guilty  filed  by  Henry  and  Wiley  Jen- 
kins and  said  executors.  As  no  objection 
was  made  in  the  trial  court  to  the  proceed- 
ings to  revive  the  suit  in  the  names  of  Gould's- 
heirs,  so  long  a  time  after  his  death,  we  can- 
not review  such  action  of  the  court,  provided 
such  revivor  could  be  made.  On  the  record 
presented  the  only  question  is  whether  the 
suit  could  legally  be  so  revived.  Our  con- 
clusion is  that  it  could.  At  common  law 
the  death  of  a  sole  plaintiff  in  real  actiona^ 
before  judgment,  abated  the  suit.  Qreen  v. 
Watkins,  19  U.  8.  6  Wheat.  260,  6  L.  ed.  256  ; 
Macker  v.  Thomas,  20  U.  S.  7  Wheat.  530, 
5  L.  ed.  515 ;  Cutts  v.  ffaskins,  11  Mass. 
56;  2Tidd,  Pr.  nil7;  1  Comyns'  Dig.  120 
(H.  32). 

Upon  the  death  of  the  ancestor  the  legal 
title  under  the  common-law  rule  descends  ta 
the  heir-at-law,  and  thereupon  a  new  cause 
of  action  arises  in  his  favor  to  recover  real 
estate  withheld  from  him.     If  the  suit  of  an 
ancestor  can  be  revived  upon  his  death  in  the 
name  of  the  heir,  it  must  be  done  under  leg- 
islative authority.     The  provision  in  the- 
Act  of  February,  1861,  section  74,  page  8^, 
McClellan's  Digest,   that  **in  case  of  the- 
death  of  a  sole  plaintiff,  the  legal  represen- 
tative of  such  plaintiff  may,  by  leave  of  the 
court  or  a  jud«:e,  enter  a  suggestion  of  the 
death,  and  that  he  is  such  legal  representa- 
tive, the  action  shall  thereupon  proceed,**' 
•may  contemplate  a  revivor  in  the  name  of  an. 
executor  or  administrator  alone  as  contended 
for  by  counsel  {Price  v.   Strange,  6  Hadd. 
159) ,  and  the  35th  rule  of  practice  for  circuit 
courts,  framed  under  the  statute  mentioned, 
seems  to  add  force  to  such  contention.    If  this 
be  true  it  does  not  follow  that  the  revivor  in 
the  names  of  the  heirs-at-law  of  Gould  was- 
not  properly  made.     The  Act  of  November 
23d,   1828,   while  it  declares  what  actions 
shall  die  with  the  person,  and  what  shall 
survive,  provides  that  those  that  do  survive- 
may  be  maintained  in  the  names  of  the  rep- 
resentatives of  the  deceased.     McClellan's^ 
I)ig-  §  77,  p.  830.     The  action  here  is  ons 
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that  doet  not  die  with  the  plaintiff.  Bule 
94  provides  that  "  in  all  cases  where  the  rales 
as  to  making  parties  in  other  actions  cannot 
be  made  applicable  to  actions  in  ejectment, 
and  there  is  no  rale  in  ejectment,  or  statute 
controlling  the  subject,  then  the  persons  may 
be  made  parties  upon  motion  and  notice,  in 
sach  manner  and  upon  such  terms  as  the 
iudge  may  direct. "  The  06th  rale  reads  as 
follows:  "If  in  any  case  there  should  be  a 
person  in  interest  or  possession,  other  than 
the  executor  or  administrator  of  the  deceased 
plaintiff  or  defendant,  who  should  be  made 
a  party  plaintiff  or  defendant  to  the  suit,  he 
mav  M  made  a  party,  after  such  notice  and 
such  manner,  and  upon  such  terms  as  to 
pleading  as  the  court  or  judge  may  direct. 
8uch  order  may  be  made  in  vacation  as  well 
as  in  term." 

These  rules  were  msde  bv  the  court  under 
the  statute  specially  for  actions  of  ejectment, 
which  are  real  actions,  and  as  such  actions 
do  not  die  with  the  plaintiff,  but  may  be 
maintained  in  the  name  of  the  representative, 
and  as  the  heir  is  the  real  representative  of 
the  ancestor,  it  is  contemplated  by  the  rale 
Uiat  such  heir,  being  a  person  in  interest, 
may  be  made  a  party  and  maintain  the  suit. 
The  action  to  be  maintained,  as  contemplated 
by  the  rale,  is  the  one  commenced  bv  or 
against  the  deceased  plaintiff  or  defenoHnt. 
This  being  the  case,  it  will  be  seen  that  the 
action  before  us  was  commenced  about  six 
months  after  Hill  was  restored  to  the  posses- 
sion of  the  land  in  1876,  the  date  when  his 
adverse  possession  began  after  its  former  in- 
terruption. He  cannot  tack  his  last  adverse 
possession  to  his  former  holding,  and  this 
left  him  without  the  requisite  statutory  bar. 
The  fact  that  the  heir  may  not  be  entitled  to 
recover  mesne  profits  for  the  time  the  land 
was  held  in  the  lifetime  of  the  ancestor,  if 
such  be  the  case,  is  no  reason  why  tlie  land 
itself  may  not  be  recovered.  The  suit  was 
commenced  against  Henry  and  Wiley  Jen- 
kins in  January,  A.  D.  1876.  Pending  the 
suit  against  them,  who  were  in  possession 
under  Hill,  the  latter  conveyed  tne  lot  in 
1881  to  his  daughter,  whose  executors  volan- 
uuily  appeared  and  defended  the  suit  in 
1889.  The  commencement  of  the  suit  under 
such  circumstances  must  of  course  date  from 
the  time  of  the  institution  of  the  action 
against  Henry  and  Wiley  Jenkins. 

For  the  reasons  given  t^te  judomeni  fmuH  he 
refitrmd  and  a  new  triaX  awarded^  and  it  will 
be  10  ordered. 


Isaac  MILLER,  Appt, 

Jennie  MILLER. 

(88FUI.458.) 

*!•  Where  alimony  la  sought,  wlthoat 
divoree*  solely  under  the  provisions  of  section 

•Beadootes  by  Tati^ob,  J. 


KoTa.->Asto  use  of  nt  txeaU  see  Moore  v.  Yalda 
(lfsss.)TL.R.A.896. 

As  to  domlofl  of  wife  for  purpose  of  divorce, 
see  Loker  v.  Gerald  (Kass.)  16  L.  R.  A.  497,  and  nott. 
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14BB,  Bev.  Stat,  upon  the  ground  of  the  existence 
In  favor  of  the  wife  of  some  one  or  more  of  the 
lefral  oaotee  for  divorce,  then  the  appUoant  must 
aUege  and  prove  tbat  she  has  leffsUy  been  a  bon* 
fide  resident  and  oltlsen  of  this  state  for  two- 
years  condDuouPly  next  prior  to  the  flUng  of  her 
application.  The  prerequisite  two  years*  resi- 
dence here  is  jurisdictional,  and  no  **oau8e  for 
divorce,**  such  as  our  courts  could  recoinilae,  cao> 
properly  be  said  to  exist  In  this  state  In  favor  of 
any  application  until  she  has  bona  fide  resided' 
here  the  requisite  period  of  two  years. 

8*  Whertt  the  applieation  for  alimany 
wlthoat  aetilrlng  divoroe  ia  predicated. 
under  the  provisions  of  section  1486,  Bev.  8tat.» 
upon  the  ability  of  the  husband  to  maintain  tbe 
wife  and  his  failure  so  to  do,  then  it  Is  not  neces- 
sary for  the  wife  to  aUeire  or  prove  tbat  she  baa 
resided  here  for  two  years;  but  In  such  case,  in 
so  far  ss  the  question  of  the  jurisdiction  of  the 
court  to  entertain  the  cause  is  ooneemed,  it  Is 
only  necessary  for  her  to  show  that  either  she  or 
her  husband  has.  Id  a  proper  and  liffltimate  man- 
ner, become,  at  the  time  of  the  application,  a- 
bona  fide  resident  and  oltlsen  of  this  state.  It  la 
immaterial  in  the  latter  cases  how  long  such  resi- 
dence and  citizenship  shall  have  continued  here 
prior  to  the  application.  But  it  Is  not  within  tbe 
spirit  or  intent  of  either  of  these  provisions  of 
the  statute  to  confer  upon  our  courts  the  power 
to  Interfere  in  any  respect  with  the  marital  status 
of  citizens  of  other  states  who  may  be  here  only 
on  a  temporary  visit,  either  to  pass  upon  such 
status  or  to  enforce  any  of  the  rights  and  duties 
that  depend  thereon. 

8.  Where  an  ftesae  ia  retaed  by  the- 
pleadlBCSt  In  a  proceeding  for  alimony  with- 
out divorce,  as  to  the  jurisdiction  of  the  court, 
on  the  ground  that  neither  the  applicant  wife  nor 
the  defendant  husband  Is  a  resident  or  oitlaen  of 
this  state,  such  jurisdictional  question  is  no  bar 
to  the  granting  of  temporary  ahnony  and  suit 
money  pendente  Ute,  but  In  such  case  It  Is  within^ 
the  sound  judicial  discretion  of  the  court  to 
award  temporary  alimony,  pendente  Wt^  until 
'such  jurisdictional  issue,  with  others  material  to 
the  proper  determination  of  the  controversy  be- 
tween the  parties,  can  be  finally  heard  and- 
disposed  of  upon  the  proofs. 

(April  11,  18M.) 

APPEAL  by  defendsut  from  an  order  of  the 
Circuit  Court  for  Volusia  County  direct- 
ing tbe  defendant  to  pay  alimony  to  the  plain- 
tiff  and  forbidding  him  to  leave  the  state- 
pending  proceedings.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Price  for  appellant 

Me99r$,  Scott  ft  Broome*  for  appellee: 

If  a  prima  facia  case  is  made  by  the  wife's- 
pleadings  a  plea  to  the  jurisdiction  does  not 
take  from  the  court  the  power  to  make  the  al- 
lowance to  the  wife. 

BnnJcley  v.  Brinkley,  BO  N.  Y.  184,  10  Am. 
Hep.  460;  2  Bishop,  Mar.  &  Div.  894-^6,  408, 
421,  428. 

In  matters  where  a  circuit  court  has  the 
sound  discretion  the  supreme  court  will  not 
control  that  discretion  except  in  cases  where 
there  is  a  refusal  to  exercise  the  same,  or .  a. 
flagrant  abuse  of  it. 

Moody  V.  Fleming,  4  Ga.  115. 48  Am.  Dec. 
210;  Belmae  v.  Margo,  26  Tex.  1,  78  Am.  Dea 
519. 

And  where  error  does  not  appear  on  tfas  re»> 


See  also  40  L.  R.  A.  291 ;  45  L.  R.   A.  793. 
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•ord,  the  appellate  court  will  affirm  the  judg- 
meDt  of  the  court  below. 

Davis  Y.  Shaver,  61 N.  C.  18.  91  Am.  Dec.  92. 

AMmony  pendente  lite  is  made  up  of  a  sum 
to  support  the  wife,  to  pay  her  couusel  fees  and 
legal  expenses  of  her  suit. 

1  Am.  &  £ng.  Eucyclop.  Law,  p.  474,  citing 

OoUiM  ▼.  CoUTne,  29  Ga.  517;  Ooldemth  v. 

Qoldemith,  6  Mich.  285;  CaU  ▼.  Call,  65  Me. 

407;    Moe  v.   Moe,  89    Wis.  308;  Waldron  ▼. 

Waldron,  55  Pa.  230,  and  others. 

The  court  will  grant  this  upon  havioir  the 
necessary  facts  before  tbeui,  almost  as  matter  of 
course  despite  even  a  plea  to  the  Jurisdiction. 

Mb  parte  King,  27  Ala.  887;  Brinkley  v. 
Bnnkley,  supra;  Coles  v.  Coles,  2  Md.  Ch.  341. 

Or  if  a  plea  is  put  into  the  merits  of  the 
•cause. 

MeQee  v.  MeQee,  10  Cku478;  Story  v.  Story, 
Walk.  Ch.  421. 

The  granting  of  tettiporary  alimony  Is  In  the 
«ound  discretion  of  the  court 

8  Am.  &  £ng.  Encyclop.  Law,  pp.  829,  838; 
•6  Am.  &  Eng.  Encyclop.  Law,  p.  872;  Coles 
V.  Coles,  2  Md.  Ch.  885;  Wilson  v.  Wilson,  1 
Desauss.  219. 

Can  it  be  objected  here  that  the  sum  allowed 
in  unreasonable?  The  amount  to  be  allowed  is 
•determined  by  no  fixed  rule  being  in  the  dis- 
•cretion  of  the  court,  in  view  of  tbe  ciicum- 
•stances  of  the  necessities  of  the  wife  and  the 
facilities  of  the  husband,  and  the  standing  of 
the  parties  in  life. 

1  Am.  A  Eng.  Encyclop.  Law,  p.  478. 

The  just  proportion  awarded  to  the  wife  has 
t>een  for  instance  set  forth,  at  various  accounts, 
Tiz., — one  third,  one  fourth  and  one  half,  it  ai- 
rways being  in  the  discretion  of  the  court. 

1'  Am.  &  Eng.  Encyclop.  Law,  p.  477,  with 
citations. 

A  court  of  equity  on  a  bill  by  the  wife  for 
•divorce  or  separate  maintenance  will  direct  the 
husband  to  pav  over  to  the  wife  sufficient  funds 
io  prosecute  the  suit  to  a  final  hearing. 

Richardson  Y,  RicJiardson,  4  Port.  (Ala.)  467, 
«0  Am.  Dec.  538;  Brinkley  v.  Brinkley,  50  N. 
T.  184,  10  Am.  Rep.  460;  Met/ivin  y.  Metlivin, 
15  Ga.  9*7, 60  Am.  Dec.  664,  notes. 

The  power  given  by  the  revised  statutes  to 
the  court  to  allow  temporary  alimony  and 
counsel  fees  has  particular  reference  to  this 
class  of  cases. 

Doggstt  v.  Walter,  15  Fla.  355;  Bryan  v.  Den- 
mis.  4  Fla.  445. 

Where  proceedings  depend  on  the  discretion 
of  the  court  and  are  guided  by  the  circum- 
stances in  the  case,  and  not  on  any  certain  and 
known  rule  of  law,  the  supreme  court  will  not 
control  this  discretion  unless  greatly  abused. 

Carpenter  v.  Qookia,  2  Vt.  495,  21  Am.  Dec. 
«66;  Riddle  Y.Oage,  87  N.  H.  519,  75  Am.  Dec. 
aSl;  Moody  v.  Fleming,  4  Ga.  115.  48  Am. 
Dec.  210;  Win  slow  y,  Minnesota  dbPae.  R,  Co. 
4  iMinn.  818.77  Am.  Dec.  519;  Russy,  Oilbert, 
X9  Fla.  54;    WiUiams  v.  Hilton,  25  Fla.  608. 

As  to  the  granting  of  temporary  alimony,  the 
TOcre  pendency  of  the  suit  where  the  wif^  has 
CO  separate  means  of  her  own  adequate  to  her 
support,  and  the  husband  has  the  means,  en- 
titled the  wife  to  alimony,  whether  she  is  plain- 
tiff or  defendant,  as  long  as  the  litigation  con- 
tinues. 

1  Am.  &  Eng.  Encyclop.  Law,  p.  272;  2 
•S4  L.  a  A. 


Bishop,  Mar.  <fc  Div.  381;  Jones  v.  Jonrn,  2 
Barb.  Ch.  146, 5  L.  ed.  591. 

The  court  may  grant  temporary  alimony  at 
any  time  before  the  final  hearing. 

1  Am.  &  Eng.  Encyclop.  Law,  p.  475. 

The  issue  between  the  parties  is  to  be  tried, 
and  in  the  meantime  the  wife  must  have  the 
means  of  living  and  the  benefit  of  counsel.  To 
deny  her  this  ngbt  would  practically  deny 
her  the  right  to  sue  at  all. 

Mtthvin  V.  Methvin,  15  Ga.  97,  60  Am.  Dec. 
665;  Pinckard  v.  Pinekard,  22  Ga.  81. 68  Am. 
Dec.  481;  I^arsh  v.  Marsh,  14  N.  J.  Eq.  815.  82 
Am.  Dec.  251;  Lockridge  v.  Lockridge,  8  Dana, 
28,  28  Am.  Dec.  52. 

Taylor^  </.,  delivered  the  opinion  of  the 
court : 

The  appellee,  Jennie  Miller,  filed  her  bill 
in  the  circuit  court  of  Volusia  county  on  the 
18th  day  of  December,  1898.  against  her  hus- 
band, Isaac  Miller,  the  appellant,  praying 
therein,  not  for  divorce,  but  for  alimony,  and 
the  custody  of  tlioir  infant  son  of  the  age  of 
twelve  years,  and  for  an  allowance  for  tbe 
maintenance  of  said  child  ;  and  for  a  writ 
ne  exeat  to  prevent  the  defendant  from  depart- 
ing the  state  and  to  furnish  security  for  his 
compliance  with  the  order  for  alimony. 

The  bill  alleges,  in  substance,  that  the 
complainant,  Jennie  Miller,  is  a  resident  and 
citizen  of  the  state  of  Florida.  That  she  and 
the  defendant,  Isaac  Miller,  are  husband  and 
wife.  That  they  were  married  in  the  state 
of  New  York  in  1879,  and  that  after warda 
they  removed  to  the  town  of  Franklyn.  in  the 
state  of  New  Jersey,  at  which  place  they 
resided  until  July,  1892,  when  the  defendant 
kissed  her  and  bade  her  good-bye.  promising 
to  return  in  three  weeks  time,  telling  her  that 
the  object  of  his  trip  was  to  establish  a 
syndicate  of  some  kind  somewhere  in  Texas. 
That  the  defendant  continued  to  write  to  her 
until  some  time  in  November,  1892,  when  ho 
ceased  his  letters,  and  she  has  never  heard 
directly  from  him  since.  That  defendant  left 
her  without  a  cause  and  has  from  the  said 
July,  1892,  willfully,  obstinately,  and  ooq- 
tinuously  deserted  her,  lea  vine  her  in  the 
meantime  entirely  unprovided  lor  and  with- 
out means  of  support  other  than  what  she  was 
able  to  earn  by  her  own  labor  and  industry. 
That  she  has  borne  one  child  for  the  defend- 
ant, a  boy  now  about  the  age  of  twelve  years, 
named  Isaac  Harry  Miller,  who  is  now  with 
her,  and  who  has  been  supported  and  main- 
tained by  her  since  the  desertion  of  her  by 
the  defendant.  That  she  has  been  informed 
and  believes,  and  upon  such  information  and 
belief  charges,  that  the  defendant  has  avowed 
his  purpose  and  intention  to  procure  posses- 
sion of  'this  child,  even  at  the  cost  of  blood 
if  necessary.  That  since  his  desertion  of  her 
the  defendant  has  resided  in  the  state  of 
Texas.  That  she  has  inherited,  by  the  death 
of  a  sister,  Elizabeth  C.  Bodine,  late  of 
Volusia  county,  Florida,  who  died  intestate 
in  said  countv  in  1893,  the  one-fifth  interest 
in  certain  real  and  personal  property  belong- 
ing to  her  said  deceased  sister's  estate.  That 
by  the  consent  and  at  the  request  of  three  of 
the  heirs  of  the  said  estate  she  has  applied 
for  and  obtained  a  grant  of   letters  of  ad- 
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ministration  upon  said  estate,  and  that 
Cliarles  Delamater,  a  son  of  a  deceased  sister 
of  the  said  Elizabeth  C.  Bodine,  deceased, 
•has  been  appointed  as  her  co-administrator 
upon  said  estate.  That  the  defendant,  having 
Ascertained  that  she  has  inherited,  in  the 
•manner  aforesaid,  the  one-fifth  interest  in  the 
'estate  aforesaid,  and  desiring  and  intending 
to  harass  and  wrong  her,  ^by  attempting 
to  exercise  the  ri>cht  of  a  husband  over  the 
estate  of  his  wife  given  to  the  husband  by 
the  laws  of  Florida,  has  left  his  home  and 
'business  in  Texas  and  has  come  to  Florida 
Tecently,  with  the  purpose  and  intention  of 
taking  possession  of  her  property  and  of  the 
-said  child  Harry  Miller,  with  the  intent  to 
•carry  beyond  the  limits  of  the  state  of  Florida 
all  of  her  personal  property  that  he  can  lay 
his  hands  upon,  and  also  to  take  from  her  and 
carry  out  of  the  state  of  Florida  her  said 
•ch i  1  d .  That  she  is  ad vi  sed  she  has  ^ood  cause 
•of  divorce  against  her  said  husband  upon  the 
jrround  of  his  willful,  obstinate,  and  con- 
tinued desertion  of  her  for  one  year,  and  that 
■she  has  the  legal  right,  under  the  laws  of 
Floriaa,  to  obtain  alimonv  without  seeking 
41  divorce.  That  the  defendant  has  ample 
means  and  is  fully  able  to  maintain  and  con- 
tribute to  her  maintenance  and  that  of  his 
■said  child,  and  has  without  any  fault  of  hers, 
-and  wholly  without  excuse  of  anv  kind, 
utterly  failed  to  do  so.  That  the  said  estate 
in  which  she  has  a  one-flfth  interest  aforesaid 
is  still  unsettled,  the  debts  have  not  yet  all 
been  paid,  nor  has  the  said  estate  as  yet  been 
•divided,  and  she  is,  therefore,  still  dependent 
upon  her  own  industry  for  the  means  of  main- 
tenance for  herself  and  her  said  child.  That 
the  defendant  will  very  soon,  and  may  at  any 
time,  remove  himself  beyond  the  limits  of 
the  state  of  Florida  and  l)eyond  the  reach  of 
process  of  this  court. 

Personal  service  of  the  subpoena  in  chancery 
wiis  made  upon  the  defendant  in  Volusia 
county,  Florida. 

The'  defendant  interposed  a  demurrer  to  the 
bill  upon  the  grounds :  That  there  was  no 
equity  in  the  bill ;  that  it  was  not  legally 
sworn  to  in  order  to  obtain  an  injunction ; 
that  it  was  multifarious  in  seeking  relief  of 
several  kinds ;  and  that  the  court  of  chancery 
was  without  jurisdiction  to  adjudicate  the 
subject-matter  of  said  bill.  This  demurrer 
the  court  overruled,  and  such  ruling  is 
claimed  to  be  error.  The  defendant  then 
answered  the  bill,  in  substance,  as  follows  : 
He  admits  his  marriage  to  the  complainant  as 
alleeed.  He  admits  that  he  left  Frank lyn, 
New  Jersey,  about  the  20th  of  July,  1892, 
but  sajrs  that  complainant  knew  where  he 
was  going,  and  the  business  upon  which  he 
was  going ;  that  the  matter  had  been  talked 
over  between  them  before  leaving  for  Texas, 
she  having  examined  all  his  correspondence. 
He  admits  that  he  remained  in  Texas,  but 
says  that  it  was  for  the  purpose  of  saving  and 
securing  a  large  sum  of  money,  to  wit :  about 
1105,000.  That  he  kept  up  a  correspondence 
with  the  complainant  and  sent  her  money  as 
often  as  she  needed  it  until  November  fol- 
lowing, when  she  suddenly  and  without  any 
cause  known  to  him  stopped  answering  his 
letters,  and  for  reasons  hereafter  stated,  to 


wit :  that  previous  to  his  going  to  Texas  the 
said  Jennie  Miller  received  from  him  about 
$1,700,  with  the  request  from  him  to  deposit 
the  same  in  bank  to  her  own  credit,  she  there- 
after took  a  portion  of  that  money  and  went 
to  California  without  his  consent  or  any 
knowledge  on  his  part  where  she  was  going, 
and  remained  away  for  a  long  time ;  that  she 
came  back  and  acknowledged  her  error  and 
begged  forgiveness.  That  previous  to  his 
going  to  Texas  she  had  left  her  home  where 
every  comfort  was  provided  for  her  and  went 
away  leaving  him  without  sny  cause  or 
excuse  whatever,  and  came  back  and  her 
crime  was  condoned  by  him.  That  when  she 
stopped  writinsr  to  him  he  naturally  supposed 
that  she  had  left  her  home  and  refused  to  cor- 
respond with  him.  That  failing  to  hear  from 
her,  he  did  not  write  to  her,  but  tried  to  as- 
certain  from  others  where  she  and  his  child 
had  gone,  but  failed  to  find  out  for  a  long 
time,  and  when  he  did  ascertain  where  she 
was  he  found  that  she  was  in  Albion,  Mich- 
igan, where  she  now  lives.  That  she  took 
and  carried  with  her  to  Michigan  all  the 
furniture  belonging  to  him  of  about  $7,000 
in  value  which  is  still  in  her  possession,  and 
used  by  her,  as  he  is  informea  and  believes, 
in  keeping  a  boarding  house.  He  emphati- 
cally denies  that  he  has  ever  failed  or  refused 
to  provide  for,  support,  and  maintain  her  in 
a  comfortable  manner,  having  plenty  of 
means  himself.  That  he  has  now  and  always 
had  a  good  and  comfortable  home  for  her  as 
long  as  she  remains  with  him  and  still  has 
so  long  as  she  behaves  hersel  f  as  a  wife  should 
do  towards  her  husband.  That  it  is  no  fault 
of  his  that  she  did  not  come  to  him  at  his 
present  temporary  home  in  Texas,  but  of  Iicr 
own  will  she  has  remained  away.  He  admita 
her  inheritance  of  property  in  Florida  from 
her  sister  and  her  sdministration  on  her 
sister*s  estate,  but  which  administration  was 
without  his  knowledge  or  consent,  and 
which,  he  is  advised,  is  Illegal  and  void,  and 
to  which  he  will  not  give  his  consent.  He 
emphatically  denies  that  he  came  to  Florida 
for  the  purpose  of  obtaining  possession  of  the 
property  that  she  inherits  from  her  said 
sister's  estate,  but  that  he  came  here  to  collect 
a  bill  due  him  by  said  estate,  and  which  he 
proposes  to  collect.  He  denies  that  he  came 
to  Florida  to  take  possession  of  his  child, 
Isaac  Harry  Miller,  but  to  see  him  and  to 
provide  for  him  as  a  parent  would  for  a  child ; 
and  says  that  he  does  propose  to  take  said 
child  whenever  he  is  large  enough  to  ^o  to 
a  proper  school.  He  emphatically  denies 
that  he  ever  deserted  her,  or  left  her  to  her 
own  resources,  except  when  produced  by  her 
own  acts,  she  always  having  a  home  when- 
ever she  thought  proper  to  remain  there, 
which  she  has  failed  and  refused  to  do.  That 
he  is  informed  and  believes  that  she  went  to 
California  and  remained  there  with  objec- 
tionable persons  as  long  as  she  saw  proper, 
and  returned  to  him,  and  that  for  the  sake  of 
her  peace  and  happiness  he  condoned  and 
forgave  her  bad  conduct. 

Upon  the  filing  of  the  defendant's  answer 
the  court  made  an  order  for  an  injunction  to 
restrain  the  defendant  from  interfering  with 
the  property  inherited  by  the  complainant. 
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and  for  the  issoftnce  of  t  writ  ns  exeat  affalnst 
the  defendant,  the  defendant  to  be  released 
from  custody  thereunder  upon  his  giving  a 
bond  with  surety  to  be  approved  by  the  sheriff 
i n  the  sum  of  one  thousand  dollars.  The  order 
for  and  issuance  of  this  writ  is  also  assigned 
as  error. 

Under  the  writ  ne  exeat  the  defendant  was 
arrested  and  gave  the  required  bond. 

The  complainant  then  presented  her  peti* 
tion  for  alimony  pendente  lite,  and  for  at- 
torneys* fees,  ana  for  suit  money.  Upon 
which  the  court  made  an  order  requiring  the 
defendant  to  pav  to  the  complainant  until  the 
further  order  of  tiie  court  the  sum  of  twenty- 
five  dollars  per  week,  the  first  payment  to  be 
made  on  the  8d  day  of  January,  1894,  and 
weekly  thereafter,  and  also  the  sum  of  one 
hundred  dollars,  solicitors*  fees  and  suit 
money,  to  be  paid  on  January  8d,  1894.  From 
this  order  the  defendant  appeals. 

It  is  contended  for  the  appellant  here  that 
the  court  had  no  Jurisdiction  to  entertain  the 
cause  because  neither  of  the  parties  were  resi- 
dents or  citizens  of  Florida,  but  were  here 
only  temporarily.  Our  statute  (Rev.  Stat. 
§§  1485,  1486),  provides  that  ''if  any  of  the 
causes  of  divorce  set  forth  in  section  1480 
(except  in  the  ninth  para^Taph)  shall  exist 
in  favor  of  the  wife,  and  she  be  living  apart 
from  her  husband,  she  may  obtain  alimony 
without  seeking  a  divorce,  upon  bill  filed 
and  suit  prosecuted  as  in  other  chancery 
causes;  and  the  court  shall  have  power  to 
grant  such  temporary  and  permanent  alimony 
and  suit  money  as  the  circumstances  of  the 
parties  may  render  just ;  but  no  alimony  shall 
be  granted  to  an  adulterous  wife."  Section 
1486  provides:  "If  any  husband  having 
ability  to  maintain  or  to  contribute  to  the 
maintenance  of  his  wife  or  minor  children, 
shall  fail  to  do  so,  tiie  wife,  living  with 
them,  or  living  apart  from  him  through  his 
fault,  may  obtain  such  maintenance  or  con- 
tribution upon  bill  filed  and  suit  prosecuted 
as  in  other  chancery  causes,  and  the  court 
shall  make  such  orders  as  may  be  necessarj 
to  secure  to  her  such  maintenance  or  contri- 
bution." Section  1487  provides  that  "a  de- 
cree of  alimony  granted  under  sections  1484 
and  1485  shall  release  the  wife  from  the  con- 
trol of  her  husband,  and  she  may  use  her 
alimony,  and  acquire,  use,  and  dispose  of 
other  property,  uncontrolled  by  her  husband, 
and  when  the  husband  is  about  to  remove 
himself  or  his  property  out  of  the  state,  or 
fraudulently  convey  or  conceal  it,  the  court 
may  award  a  fi6  exeat  or  injunction  against 
him  or  his  property,  and  make  such  order  or 
decree  as  will  secure  the  wife's  alimony  to 
her.**  While  we  do  not  think  that  it  is 
within  the  spirit  and  intent  of  these  statutes 
to  confer  upon  our  courts  the  power  to  inter- 
fere in  any  respect  with  the  marital  status  of 
citizens  of  other  states  who  may  be  here  only 
on  a  temporary  visit,  either  to  pass  upon  such 
status  or  to  enforce  any  of  the  rights  and 
duties  that  depend  thereon,  yet  where  either 
of  the  parties,  in  a  proper  and  legitimate 
manner,  becomes  a  bona  fide  resident  and 
citizen  of  this  state,  then  our  courts  become 
clothed  with  power  to  enforce  and  protect  all 
of  the  rights  of  such  citizen,  and  to  compel, 
24L.B.A. 


to  the  extent  of  their  Jurisdictional  powers, 
the  performance  of  all  duties  due  to  or  from 
such  citizen,  including  those  that  grow  out 
of  the  marital  status;  except,  that  when  a 
total  dissolution  or  severance  of  such  status, 
by  divorce,  is  sought,  then  our  statute  re- 
quires that  the  residence  here  must  have  con- 
tinued for  two  years  before  the  application 
therefor  can  be  made.     Where  one  of  the 

garties,  however,  is  actually,  legally  and 
ona  fide  domiciled  in  this  state,  as  a  citizen 
thereof,  then,  we  think,  that  under  section 
1486  of  this  statute  our  chancery  courts  have 
Jurisdiction  to  enforce  the  duty  of  mainten- 
ance and  support  due  from  the  husband  to 
the  wife  by  awarding  alimony,  particularly 
where  personal  service  is  made  upon  the  hus- 
band within  this  lurisdiction  as  has  been 
done  here.  Seerl  v.  Eeerl,  84  Md.  21.  It  is 
contended  for  the  appellant  that  the  provision 
of  our  divorce  statute  requiring  two  years 
residence  in  the  state  before  an  application 
for  divorce  can  be  entertained,  applies  to  the 
granting  of  alimony  under  all  of  the  provis- 
ions of  the  statutes  quoted.  Where  the  ap- 
plication for  alimony  is  predicated  solely 
and  entirely  upon  ''the  existence  of  a  cauae 
for  divorce,"  as  provided  for  in  section  1485, 
first  quoted  above,  then  we  think  that  the 
bill  therefor  should  allege,  and  it  should  also 
be  proved,  that  the  complainant  wife  has  in 
fact  resided  in  this  state  continuously  for  two 
years  next  prior  to  the  exhibition  of  her  bill, 
because  under  our  statute,  requiring  two 
years*  residence  on  the  part  of  the  applicant 
for  divorce  before  the  doors  of  our  courts  are 
open  to  his  or  her  complaint,  no  "cause  for 
divorce**  can  properly  be  said  to  exist  in  thia 
state  in  favor  of  such  applicant,  at  least  none 
such  as  our  courts  could  recognize,  until  he 
or  she  shall  have  completed  the  requisite  two 
years*  residence  here.  The  reason  for  the 
requirement  of  the  two  years*  residence  be- 
fore a  divorce  can  be  applied  for  is  to  prevent 
citizens  of  other  states  from  committing  a 
fraud  upon  the  law  by  taking  up  a  temporary 
residence  here  solely  for  the  purpose  of  ob- 
taining divorces  that  they  could  not  secure 
in  the  jurisdiction  tp  which  they  belong. 
But  where  the  application  for  alimony,  as  in 
the  case  before  us,  can  be  rested  upon  the 
provisions  of  section  1486  above,  that  is  a 
general  provision  of  law  to  enforce  the  mar- 
ital duty  due  from  the  husband,  having  the 
ability  so  to  do,  of  maintaining  and  support- 
ing his  wife,  regardless  of  the  existence  of 
any  cause  for  divorce,  then  the  reason  for  the 
requisite  two  years*  residence  does  not  apply, 
and  in  such  case  it  becomes  necessary,  in  so 
far  as  the  jurisdiction  of  the  court  to  enter- 
tain the  cause  is  concerned,  only  to  show  that 
the  applicant  wife  or  the  defendant  husband 
is  in  lact  properly  and  bona  fide  domiciled 
here  as  a  citizen  of  this  state.  Because  of 
the  fact  that  the  bill  can  be  rested  upon  the 
provisions  of  the  latter  section  of  the  statute, 
we  think  it  was  within  the  power  and  dis- 
cretion of  the  court  to  grant  alimony  thereon.. 
The  bill  alleges  expressly  that  the  complain- 
ant wife  here  is  a  resident  and  citizen  of 
Volusia  county,  Florida.  The  answer  denies 
this  to  be  true,  and  asserts  that  she  is  a  resi- 
dent and  citizen  of  Michigan,  and  that  she  ia 
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•here  only  temporaril  j  for  the  purpose  of  se- 
cnring  an  interest  inherited  dt  her  in  the 
•estate  of  a  deceased  sister.  'Wnether  she  is 
iu  truth  a  bona  fide  resident  and  citizen  of 
Florida,  or  of  the  state  of  Michigan,  then, 
is  one  of  the  material  questions  at  issue  be- 
tween the  parties  to  be  ultimately  settled 
from  the  proofs  to  be  furnished  at  the  final 
•hearing.  The  order  appealed  from  grants 
temporarjT  alimony  only  until  all  of  the 
matiTial  issues  between  the  parties  can  be 
finally  determined  by  further  orders  and  de- 
crees of  the  court.  And  even  though  the  an- 
swer raises  the  issue  as  to  the  juriMiction  of 
the  court  on  the  ffround  that  both  parties  are 
residents  and  citizens  of  other  states,  still  it 
is  within  the  sound  judicial  discretion  of  the 
'Court  below  to  award  temporary  alimony  to 
the  wife  until  that  issue  with  others  material 
to  the  proper  determination  of  the  contro- 
versy between  the  parties  can  be  finally  heard 
and  determined,     ft  Bishop,  Mar.  k  Diy. 


§  984 ;  BradMireet  y.  BradHreH,  •  Mackey, 
802.  Indeed  it  may  be  said  to  be  well  settled 
that  where  the  fact  of  marriage,  the  wife's 
necessities  and  the  husband's  faculties  are 
shown  by  adequate  pleadings,  temporary  ali- 
mony will  be  allowed,  in  accordance  with 
the  facts  of  each  case,  within  the  sound  dis- 
cretion  of  the  court.  Meihpin  y.  Methtin,  15 
Oa.  97,  60  Am.  Hep.  664 ;  3  Bishop,  Mar. 
in  Div.  ^^f^  et  Beq,,  and  authorities  cited. 
We  do  not  see  that  the  discretion  of  the  court 
below  has  been  abused  either  in  ordering 
the  payment  of  temporary  alimony  and  suit 
money  here,  or  in  the  amount  required  to  be 
paid,  in  view  of  the  admission  nom  the  de- 
fendant husband  of  the  possession  of  abundant 
means. 

It  is  also  urged  here  as  error  that  the  grant- 
ing  of  the  writ  ne  exeat  was  improper.  As 
there  is  no  appeal  from  this  order  we  cannot 
consider  stime. 

The  order  appealed  Jrom  is  affirmed. 


ILLINOIS  SUPREME  COURT. 


CfflCAQO,  BURLINGTON  &  QUINOY  R, 
CO.,  Appt., 

V. 

Charles  L.  JONES. 


attIU.8BU 


1. 


A  fltatate  prohiUtla^  more  tluui  Iklr 
ajid  remMMUible  rmtmrn  by  a  railroad 
eorporatlon»  beinff  merely  declaratory  of  a 
oommoo-law  rule,  althoujrh  penal,  does  not  de- 
priye  the  oomi»ay  of  its  property  without  due 
prooesB  of  law,  hecause  the  statute  does  not  tlz 
any  limit  of  the  rates,— especially  where  a  pro- 
vision is  made  in  tne  same  statute  for  the  flziog 
of  rates  by  oommlsslooers. 
3.  Tliero  is  no  nneoiislitatioBal  delegTA- 
tlon  of  power  to  railroad  eommlaflion- 
ers  by  a  statute  authorizing  them  to  fix  reason- 
able maximum  rates  of  charges  for  freight  and 
passenger  traffio,  where  their  schedule  is  not  final 
but  la  made  merely  prima  fade  evidence  of  the 
reasonableness  of  the  rates  established. 

3.  Mahing  a  aeiiediile  oompiled  by  oom- 
miesioners  prima  Ikcie  evidence  that  the 
rates  therein  fixed  are  reasonable  maximum 
rates  of  charges  for  raihoad  carriage  does  not 
infringe  upon  the  right  of  trial  by  Jury. 

4.  Provisions  in  a  statute  aa  to  nnlawfU 
diserimination  in  rates  will,  even  if  unoon- 
stltutional,  not  make  Invalid  other  provisions  m 
to  reasonableness  of  rates. 

5.  Oaljr  transportation  witbin  the  state* 
and  that  which  is  not  a  part  of  any  continuous 
transportation  without  the  state,  Is  within  the 
provisions  of  sections  1, 7, 8,  and  11  of  the  Act  of 
May  2.  U98.  and  these  do  not  thersf ore  affect  in- 
terstate commerce. 

4.  Tbe  power  of  railroad  eomadssioners 
to  nsalEeasehednle  of  reasonable  maz- 
I  rates  does  not  impair  the  obliga- 


tion of  the  contraet  of  a  railroad  company, 
under  the^ct  of  1862,  which  authorized  its  board 
of  directors  to  establish  rates  of  toll  from  time 
to  time,  but  alto  provides  that  tbe  company^s 
hy-laws  shall  not  be  repugnant  to  the  constitu- 
tion and  laws  of  the  state. 

7*  A  sishednle  of  rates  eannot  be  es* 
daded  troim.  evidenee  under  the  lUinois 
statutes  when  accompanied  by  a  regular  certifi- 
cate of  the  commissioners  as  to  its  publication 
on  the  ground  that  it  never  took  eCTect  because 
never  published  as  required  by  statute,  since  the 
statutes  make  the  schedule  and  accompanying 
certificate  prima  facie  evidence  that  the  schedule 
offered  Is  a  schedule  of  the  oommlssloners. 

8*  A  statate  chang^^  a  role  of  evi« 
denee  is  applicable  to  a  pending  action. 

9.  An  amendment  to  a  declaration 
charg^g^  a  oommon-law  liability  or  im« 
plied  contract  obligation  to  repay  money  ob- 
tained by  wrongful  overcharges,  states  a  new 
cause  of  action  within  the  rule  as  to  the  statute 
of  limitations,  where  tbe  original  counts  suught 
to  recover  treble  damages  as  a  statutory  penalty. 

(April  S,  18M.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Enoz  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover  back  overcharges  of  freight  which  had 
been  exacted  of  plaintiff  by  de&ndant  for  tbe 
carriage  of  livestock.    Affirmed. 

Statement  by  Magrmder*  J,: 

This  was  an  action  in  debt,  brought  by 
appellee,  Charles  L.  Jones,  against  appel- 
lant, the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  under  the  Act  of  1873, 
to  recover  penalties  for  alleged  overcharges 
on  shipments  of  livestock  from  points  on  ap- 


HOTK.— The  above  case  vety  fnUy  presents  the  1 744;  Pensacohi  ft  A.  R.  Ck>.  v.  State  (Fla.)  8  L.  R.  A. 
authorities  on  tbe  subject  of  state  regulation  of  I  SSI:  St.  Louis  ft  8.  F.  R.  Co.  v.  GiU  (Ark.)  11 L.  R.  A. 
carrier's  rates.   Bee  on  the  same  subject,  Chicago  I  468,  and  noU;  Burlington*  a  B.  ft  N.  R.  Co.  v.  Dey 
ft  N.  W.  R.  Co.  T.  Dey  (C  a  8.  D.  Iowa)  1  L.  R.  A.  I  aowa)  12  L.  R.  A.  43S. 
^L.R.A. 


See  also  43  L.  R.  A.  843. 
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pel1aDt*8  road  In  this  state  to  the  Union  Stock 
Yards,  Chicago.  The  suit  was  brought  in 
the  circuit  court  of  Knox  county  on  October 
17.  1882.  On  May  25,  1888,  appellee  filed  a 
declaration  consisting  of  two  special  counts. 
The  first  count  alleged  that  the  railroad  and 
warehouse  commissioners  made  and  pub- 
lished prior  to  October  2,  1878,  as  re(^uired 
by  law,  a  schedule  of  reasonable  maximum 
rates  for  appellant;  that  appellee  shipped 
over  appellant's  road,  subsequent  to  that 
date,  certain  cars  of  livestock  from  certain 
points  on  its  road  to  Chicago ;  that  appellant 
charged  and  received  from  appellee  certain 
rates  of  freight,  which  were  in  excess  of  the 
rates  fixed  in  the  commissioners'  schedule, 
whereby,  by  force  of  the  statute,  an  action 
accrued  to  appellee,  to  recover  three  times 
the  amount  of  the  overcharge,  and  a  reason- 
able attorney's  fee.  The  second  count  was 
the  same  in  form,  except  that  it  alleged  a 
second  schedule  made  and  published  by  the 
commissioners  prior  to  December  2,  1881,  and 
certain  shipments  made,  and  freights  charged 
and  received,  in  excess  of  the  commissioners' 
rates,  subsequent  to  that  date.  On  June  9, 
1888,  appellant  filed  four  pleas  to  the  dec- 
laration. The  first  two  pleas  set  out  at  length 
the  corporate  organization  of  appellant,  and 
the  several  special  charters  of  the  different 
companies  forming  it,  by  consolidation; 
that,  by  these  charters,  appellant  was  given 
power  by  the  legislature  to  fix  its  own  rates 
of  freight  and  fare ;  and  that  the  statute  under 
which  the  suit  was  brought  was  in  violation 
of  the  obligation  of  the^contract  between  it 
and  the  state.  The  third  plea  was  nil  debet; 
and  the  fourth,  that  the  cause  of  action  did 
not  accrue  within  two  years.  On  June  11, 
1883,  the  cause  was  removed  to  the  circuit 
court  of  the  United  States,  but  on  September 
8,  1890,  was  remanded,  and  redocketed  in  the 
state  court.  In  February,  1891,  appellee  filed 
an  amended  declaration,  which  consisted  of 
191  special  counts.  All  of  these  counts,  ex- 
cept the  last,  declared  on  single  shipments  on 
different  dates,  and  were  the  same  in  form. 
Each  of  the  first  124  counts  averred  the  mak- 
ing and  publication  by  the  railroad  and  ware- 
house commissioners  of  a  schedule  of  reason- 
able maximum  rates  for  appellant  prior  to 
October  2,  1873,— the  rate  fixed  by  the  sched- 
ule.— the  rate  charged,  and  the  excess,  and 
that  thereby,  by  force  of  tbo  statute,  a  cause 
of  action  accrued  to  the  plaintiff  for  three 
times  the  alleged  overcharge,  and  an  at- 
torney's fee.  The  remaining  counts,  except 
the  last,  were  the  same  in  form,  except  that 
they  averred  the  making  of  a  second  schedule 
prior  to  December  2,  1881,  and  shipments 
subsequent  to  that  date.  The  last  count  did 
not  count  on  the  statute,  but  averred  certain 
shipments,  and  that  the  rates  charged  and  re- 
ceived were  unreasonable,  and  that  thereby 
the  defendant  became  indebted  to  appellee  for 
the  alleged  overcharge  above  a  reasonable 
rate.  To  this  declaration,  appellant  filed 
seven  pleas.  The  first  and  second,  to  all  the 
counts  except  the  last,  set  up  appellant's 
charters,  ana  the  right  claimed  by  it  to  fix 
its  own  rates,  and  that  the  statute  sued  on 
was  a  violation  of  the  obligation  of  its  con 
tract  with  the  state,  substantially  as  in  the 
24L.RA. 


first  and  second  pleas  to  the  original  declara- 
tion. The  third  plea  was  nu  debet.  The- 
fourth  and  seventh  pleas,  to  all  the  count»- 
except  the  last,  averred  that  the  causes  of 
action  alleged  did  not  accrue  within  two 
years  before  the  commencement  of  the  suit. 
The  sixth  plea  averred  that  the  cause  of  action 
set  out  in  the  last  count  did  not  accrue  to  the- 
appellee  within  five  years  before  the  filing, 
or  obtaining  leave  to  file,  that  count.  Ap- 
pellee joined  issue  on  the  third,  fourth,  and- 
seventh  pleas,  and  filed  a  demurrer  to  the 
first,  second,  and  sixth  pleas,  the  fifth  having 
been  withdrawn.  The  demurrer  raised  twa 
questions:  (1)  Whether  appellant's  first  and 
second  pleas,  setting  up  its  charter  provis- 
ions, constituted  a  defense :  and  (2)  whether 
the  cause  of  action  set  up  by  the  last  addi- 
tional count  was  a  different  cause  of  action- 
from  that  declared  on  in  the  original  declara- 
tion. The  court  sustained  appellee's  de- 
murrer to  the  first  and  second  pleas,  and 
overruled  his  demurrer  to  the  sixth.  Issues- 
were  subsequently  joined,  and  a  trial  was- 
had  by  a  jury.  On  the  trial,  appellee  gave 
evidence  showing  the  various  shipments  made- 
by  him  for  two  years  prior  to  the  commence- 
ment of  the  suit,  and  the  amount  of  freight 
paid  on  each,  and  to  establish  that  the  rate 
charged  was  more  than  a  reasonable  rate,  and 
the  alleged  overcharges,  and  gave  in  evidence 
(1)  a  schedule  of  maximum  rates,  purporting 
to  have  been  made  by  the  railroad  and  ware 
house  commissioners  for  appellant,  dated' 
September  1,  1878,  consisting  of  a  classifica- 
tion of  freight,  and  a  tabulation  of  rate» 
referring  to  this  classification,  with  a  certifi- 
cate of  the  railroad  and  warehouse  commis- 
sioners attached,  as  to  the  dates  of  publica- 
tion; (2)  a  like  schedule  of  reasonable 
maximum  rates,  purporting  to  have  been* 
made  by  the  railroad  and  warehouse  commis- 
sioners for  appellant,  dated  December  1,  1881. 
and  also  having  a  certificate  of  the  railroad* 
and  warehouse  commissioners  attached,  as  to* 
the  dates  of  publication.  To  the  admission 
of  these  schedules  in  evidence,  appellant  ob- 
jected, on  the  grounds,  among  others.  (1) 
that  the  statute  on  which  the  suit  was  brought 
was  unconstitutional  and  void ;  (2)  that  the 
provision  of  the  statute  making  the  commis- 
sioners' schedule  prima  facie  evidence  of  rea- 
sonable maximum  rates  was  unconstitutional 
and  void ;  (8)  that  the  schedule  was  not  pub- 
lished  as  required  by  the  statute,  and  there- 
fore never  went  into  effect  as  a  schedule. 
Among  the  instructions  asked  by  appellant, 
and  refused  by  tlie  court,  were  (t)  an  in- 
struction that,  under  the  pleadings  and  evi- 
dence, the  plaintiff  was  not  entitled  to  re- 
cover ;  (2)  an  instruction  that  in  arriving  at 
their  verdict  the  jury  should  disregard  the 
schedule  of  September,  1878 ;  (3)  an  instruc- 
tion that  in  arriving  at  their  verdict  the  jury 
should  disregard  tlie  schedule  of  December, 
1881.  The  jury  rendered  a  verdict  in  favor 
of  appellee  for  $2868. 60,  and  the  court  sub- 
sequently assessed  appellee's  attorney's  fee* 
at  11200.  A  motion  for  a  new  trial  was  en- 
tered, and  overruled,  and  judgment  was  ren- 
dered in  favor  of  appellee  for  the  amount  or 
the  verdict  and  costs.  From  this  judgment* 
appellant  has  appealed  to  this  court. 
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Mesan,  Herriek  St  Allen  for  appellant. 
MtMur:  J.  B.  Cessii»  and  WlUoiiirl^l^ar 
A  Barnes  for  appellee. 


_      ler,  Jl,  deliyered  the  opinion  of 
the  court: 

The  questions  presented  by  this  record  con- 
cern the  validity  of  the  system  under  ivbich 
for  twenty  years  or  more,  the  rates  of  railroad 
charees  for  the  transportation  of  passengers 
axkl  freight  have  been  controlled  and  regu- 
lated by  this  state,  throngb  the  medium  of  a 
board  of  railroad  and  warehouse  commis- 
sioners. The  principal  points  raised  by  the 
demurrers  to  the  pleas,  by  the  objections  to 
the  introduction  of  evidence,  and  by  the  re- 
fusal of  instructions,  relate  to  the  constitu- 
tionality of  the  act  of  the  legislature  of  this 
state,  approved  May  2, 1873,  m  force  July  1, 
1873,  entitled  ''An  Act  to  prevent  extortion 
and  unjust  discrimination  in  the  rates  charged 
for  the  transportation  of  passengers  and 
freights  on  railroads  in  this  state,  and  to 
punish  the  same,  and  prescribe  a  mode  of 
procedure  and  rules  of  evidence  in  relation 
thereto,  and  to  repeal  an  act  entitled  *An  Act 
to  prevent  unjust  discriminations  and  extor- 
tions in  the  rates  to  be  charged  by  the  dif- 
ferent railroads  in  this  state  lot  the  transpor- 
tation of  freights  on  said  roads,'  approved 
April  7,  A.  D.  1871."  d  Starr  &  C.  Anno. 
Stat.  p.  1961 :  Rev.  Stat.  1885,  chap.  114, 
p.  951,  g§  124-188.  Section  1  provides: 
"If  any  railroad  corporation,"  etc.,  ** shall 
charge,  collect,  demand,  or  receive  more  than 
a  fair  and  reasonable  rate  of  toll  or  compen- 
sation for  the  transportation  of  passeneers  or 
freight,  ...  the  same  shall  be  deemed 
guilty  of  extortion,  and  upon  conviction 
thereof  shall  be  dealt  with  as  hereinafter 
provided."  Section  6  provides:  ''If  any 
railroad  corporation  shall,  in  violation  of  any 
of  the  provisions  of  this  act,  ask,  demand, 
charge,  or  receive  of  any  person  or  corpora- 
tion any  extortionate  charge  or  charges  for 
the  transportation  of  any  passengers,  goods, 
merchandise,  or  property,  ...  the  person 
or  corporation  so  oflenoed  against  may,  for 
each  oflFense,  recover  from  such  railroad  cor- 
poration, in  any  form  of  action,  three  times 
the  amount  of  the  damages  sustained  by  the 
party  aggrieved,  together  with  costs  of  suit 
and  a  reasonable  attorney's  fee,  to  be  fixed  by 
the  court,  "etc.  Section  8  is  as  follows:  "The 
railroad  and  warehouse  commissioners  are 
hereby  directed  to  make,  for  each  of  the  rail- 
road corporations  doin^  business  in  this  state, 
as  soon  as  practicable,  a  schedule  of  rea- 
sonable maximum  rates  of  the  charges  for  the 
transportation  of  passen&^ers  and  freights,  and 
cars  on  each  of  said  railroads;  and  such 
schedule  shall,  in  all  suits  brought  ai;ainst 
such  railroad  corporations  wherein  is  in  any 
way  involved  the  charges  of  any  such  rail- 
road corporation  for  the  transportation  of  any 
passengers  or  freight  or  cars,  or  unjust  dis- 
crimination in  relation  thereto,  to  be  deemed 
and  taken  in  all  courts  of  this  state  as  prima 
facie  evidence  that  the  rates  therein  fixed  are 
reasonable  maximum  rates  of  charges  for  the 
transporation  of  passengers  and  freight,  and 
cars  upon  the  railroads  for  which  said 
schedules  may  have  been  respectively  pre- 
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pared.  Said  commissioners  shall,  from  time- 
to  time,  and  as  often  as  circumstances  may 
require,  change  and  revise  said  schedules. 
When  any  schedule  shall  have  been  made  or 
revised  as  aforesaid,  it  shall  be  the  duty  of 
said  commissioners  to  cause  publication 
thereof  to  be  made  for  three  successive  weeka- 
in  some  public  newspaper  published  in  the 
city  of  Springfield  in  this  state.  All  such 
schedules  heretofore  or  hereafter  made  pur- 
ported to  be  printed  or  published  as  aforesaid, 
shall  be  received  and  held  in  all  such  suita^ 
as  prima  facie  evidence  of  the  schedules  of 
said  commissioners,  without  further  proof 
than  the  production  of  the  schedules  desired 
to  be  used  as  evidence,  with  a  certificate  of 
the  railroad  and  warehouse  commissioners- 
that  the  same  is  a  true  copy  of  a  schedule 
prepared  by  them  for  the  railroad  company 
or  corporation  therein  named,  and  that  the 
same  has  been  published  as  required  by  law, 
stating  the  name  of  the  paper  in  which  the 
same  was  published,  together  with  the  date- 
of  such  publication." 

1.  The  first  ground  upon  which  counsel  for 
appellant  attack  the  act  is  that  it  is  void  for 
uncertainty,  in  not  defining  the  offenses  for 
which  the  penalties  provided  for  are  imposed. 
The  basis  of  this  attack  is  found  in  the  words : 
"If  any  railroad  corporation,"  etc.,  "shall 
charge,"  etc.,  "more  than  a  fair  and  rea- 
sonable rate,"  etc.  It  is  said  that  it  is  un- 
certain what  a  fair  and  reasonable  rate  is  a» 
the  determination  of  that  question  will  de- 
pend upon  a  variety  of  considerations,  such, 
for  instance,  as  the  character  of  the  freight, 
the  necessity  of  dispatch,  the  cost  of  clean- 
ing and  unloading  cars,  the  risk  of  liability, 
as  affected  by  the  value  of  the  article  as  car- 
ried, the  volume  of  business,  the  amount  of 
car  room  required,  the  difiSculty  of  the  serv- 
ice, the  special  attention  demanded,  etc.  ; 
that  the  offense  of  charging  more  than  a  fair 
and  reasonable  rate  can  only  be  defined  when 
the  jury,  in  each  particular  case,  shall  decide 
from  the  evidence  before  them  what  is  a  fair 
and  reasonable  rate ;  that  the  statute,  being 
penal  in  its  character,  should  describe  the 
offense  in  terms  which  are  free  from  am- 
biguity ;  and  that  the  enforcement  of  a  stat- 
ute whose  meaning  is  thus  doubtful  violatea 
that  provision  in  the  Federal  and  state 
constitutions  which  declares  that  no  person 
shall  be  deprived  "of  life,  liberty,  or 
property  without  due  process  of  law. "  The 
di faculties  which  stand  in  the  way  of  de- 
termining what  are  reasonable  rates  also 
stand  in  the  way  of  embodvinf^  in  a  le^al 
enactment  such  an  exact  definition  as  is  in- 
sisted upon.  If  the  legislature,  in  the  act 
passed  by  it,  fixes  particular  rates  or  cl^arges, 
strict  compliance  therewith  may  work  hard- 
ship, in  view  of  the  impossibility  of  always 
providing  in  advance  for  the  effect  of  vary- 
intr  circumstances  and  conditions.  The  first 
section  of  the  statute  is  merely  declaratory 
of  a  well-known  principle  of  the  common 
law.  At  common  law  the  common  carrier 
was  obliged  to  receive  and  carry  all  ^ooda 
offered  for  transportation,  upon  receiving  a^ 
reasonable  hire  (Messenger  v.  P&nnayltan%€^ 
B.  Go.  36  N.  J.  L.  407,  18  Am.  Rep.  457 ;. 
yew  England  Exp,  Oa.  v.  Maine  Cent.  R  Oo 
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fn  Me.  188,  2  Am.  Rep.  81)  ;  and  the  court 
was  to  judge  of  the  reasonableness  of  the 
freight  charges.  Gard  v.  Callard,  6  Maule  A 
S.  70;  LotDden  y.  Eierant,  2  Moore.  102; 
Baxendale  y.  Great  Western  B.  Go.  5  C.  B. 
N.  8.  830.  As  common  carriers  must  carry 
«11  freight  offered  to  them  and  can  only  make 
a  reasonable  charge  for  so  doing,  it  follows 
that  the  statute  is  only  an  expression  of  what 
was  the  law  without  the  statute.  Un- 
-doubtedly,  the  legislature  has  the  power  to 
declare  what  is  a  reasonable  compensation, 
or  to  fix  the  reasonable  maximum  rates  of 
•charges.  Ihw  y.  Beidelman,  125  U.  S.  680,  31 
L.  ed.  841.  But  in  the  absence  of  statutory 
regulation  upon  the  subject,  the  courts  must 
decide  what  is  reasonable.  lioto  y.  Beidelman^ 
supra;  Munn  y.  lUinois,  94  U.  8.  118.  24  L. 
•ed.  77 ;  Chicago,  B,  d  Q.  B.  Co.  y.  Jowa,  99  U. 
S.  155,  24  L.  ed.  94;  Budd  y.  New  Tiyrk,  148 
U.  8.  517,  86  L.  ed.  247,  4  Inters.  Com.  Rep. 
45.  This  being  so,  we  are  unable  to  see  how 
the  statute  here  depriyes  the  appellant  of  its 
property  without  due  process  of  law.  If  the 
legislature  has  failed  to  fix  a  reasonable  rate, 
then  the  courts  must  decide  for  the  railroad 
•companies,  when  controversies  arise,  what  is 
a  retisonable  rate.  Chicago,  B,  d  Q.  B.  Co, 
y.  loica,  supra. 

But  we  held  in  Chicago,  B.  db  Q.  B,  Go. 
y.  People,  77  111.  448,  that  the  first  section  of 
this  statute  should  be  construed  in  connection 
with  the  eighth,  and  that  the  latter  section, 
by«proyiding  for  the  making,  by  the  railroad 
and  warehouse  commissioners,  of  a  schedule 
of  reasonable  maximum  rates  for  each  of  the 
railroad  corporations  in  the  state,  furnished 
a  uniform  rule  for  the  guidance  of  the  rail- 
road companies.  In  that  case  we  said: 
**  When  that  is  done  there  will  be  a  standard 
of  what  is  fair  and  reasonable,  and  the  stat- 
ute can  be  conformed  to  and  obeyed.  .  .  . 
It  is  true  that  the  taking  of  higher  rates  than 
those  fixed  by  the  commissioners'  schedule 
of  rates  is  not  the  exact  form  of  statutory 
offense,  and  the  taking  of  such  higher  rates 
might  not  subject  to  the  penalties  of  the  stat- 
ute, upon  the  making  of  proof  that  they  were 
fair  and  reasonable.  Still,  as  we  yiew  it,  to 
•constitute  the  offense  really  designed  and 
intended  by  the  statute,  regarding  it  in  its 
whole  scope  and  purpose,  the  rates  taken 
must  haye  been  in  excess  of  the  schedule 
rates. "  This  construction  of  the  two  sections, 
as  related  to  each  other,  is  not  forbidden  by 
the  character  of  the  act  as  a  penal  statute. 
Although  penal  laws  are  to  be  construed 
strictly,  yet  "  the  object  in  construing  penal 
«s  well  as  other  statutes  is  to  ascertain  the 
legislatiye  intent."  United  States  y.  Hart- 
v}eU,  78  U.  8.  6  Wall.  895.  18  L.  ed.  882. 
The  statutory  counts  of  the  declaration  in 
the  case  at  bar  contain  an  averment  that  a 
schedule  of  rates  had  been  established  by  the 
board  of  commissioners,  and  that  the  defend- 
ant had  receiyed  compensation  in  excess  of 
those  rates.  It  thus  avoids  the  defect  for 
which  the  declaration  in  Chicago,  B,  dk  Q, 
B,  Co.  y.  People,  supra,  was  condemned. 
Upon  this  branch  of  the  case,  counsel  for  ap- 
pellant rely  upon  the  case  of  Louisville  A  N, 
jR.  Co.  y.  Bailroad  Commission  of  Tennessee, 
19  Fed.  Rep.  679,  decided  by  the  circuit  court 
24L.R.A. 


of  the  United  States,  sitting  in  Tennessee : 
but  a  comparison  of  the  statute  of  Tennessee 
which  was  under  consideration  in  that  case 
with  the  Illinois  statute  under  which  the 
present  suit  is  brought  will  show  that  they 
differ  from  each  other  in  many  respects.  In 
Stone  y.  Farmers  Loan  db  T,  Co.  116  U.  8. 
807.  29  Ti.  ed.  686,  the  Supreme  Court  of  the 
United  States  passed  upon  the  yalidity  of  a 
statute  of  Mississippi  paaaed  in  1884, and  enti- 
tled **  An  Act  to  provide  for  the  regulation  of 
freight  and  passenger  rates  in  this  [that!  state, 
and  to  create  a  commission  to  supervise  the 
same  and  for  other  purposes,  *  which  is  simi- 
lar, in  many  of  the  essential  features,  to  the 
Illinois  Actof  1878.  It  was  objected  to  the  Mia- 
sippi  act  that  it  was  void  for  want  of  sufii- 
cient  certainty,  and  the  case  of  Louisville  dk 
N.  B.  Go,  y.  Bailroad  Commission  of  Tennes- 
see, supra,  was  referred  to  in  support  of  the 
objection.  But  Chirf  Justice  Walte,  in  de- 
livering the  opinion  of  the  court  in  the  l^one 
Case,  says  of  the  Mississippi  statute :  "  It  is 
difficult  to  understand  precisely  on  what 
ground  we  are  expected  to  decide  that  this 
statute  is  so  inconsistent  and  uncertain  as  to 
render  it  absolutely  void  on  its  face.  .  .  . 
We  find  nothing  in  it  to  show  that  the  stat- 
ute, as  it  now  stands,  is  altogether  void  and 
inoperative."  See  also  Stone  y.  Tosmo  db  M. 
V.  B.  Co.  62  Miss.  607,  52  Am.  Rep.  193. 
We  are  not  convinced  that  it  is  our  duty  to 
hold  said  Act  of  1878  void  for  uncertainty  in 
defining  the  offense  for  the  commission  of 
which  It  imposes  the  penalties  therein  men- 
tioned. 

2.  It  is  claimed  that  the  provision  con- 
tained in  said  section  8  which  authorizes  the 
commissioners  to  fix  for  each  of  the  railroads 
in  the  state  a  schedule  of  reasonable  maxi- 
mum rates  is  unconstitutional,  as  being  an 
attempted  delegation  of  legislative  power. 
The  constitutional  provisions  on  this  subject 
are  as  follows:  *'And  the  general  assembly 
shall,  from  time  to  time,  pass  laws  establish- 
ing reasonable  maximum  rates  of  charges  for 
the  transportation  of  passengers  and  freight 
on  the  different  railroads  in  this  state.** 
Const,  art.  U,  §  12,  1  Starr  <&  C.  Anno.  Stat. 
D.  168.  ''The  general  assembly  shall  pass 
laws  to  correct  abuses  and  prevent  unjust 
discrimination  and  extortion  in  the  rates  of 
freight  and  passenger  tariffs  on  the  different 
railroads  in  this  state,  and  enforce  such  laws 
by  adeguate  penalties  to  tlie  extent,  if  nec- 
essary for  that  purpose,  of  forfeiture  of  their 
property  aiia  iranchises. "  Const,  art.  11, 
§  16,  1  Starr  &  C.  Anno.  Stat.  p.  164.  The 
power  to  regulate  and  control  the  charges  of 
railroad  companies,  or  other  agencies  engaged 
in  public  employments,  is  legislative,  and 
not  judicial.  Independently  of  such  consti- 
tutional provisions  as  are  above  quoted,  it  is 
now  the  settled  doctrine  in  this  country  that 
the  legislatures  of  the  states  have  the  power 
to  regulate  and  settle  the  freight  and  pas- 
senger charges  of  railroad  companies ;  and  the 
charges  for  services  of  other  employments 
which  are  public  in  their  character,  subject 
only  to  such  restraints  as  are  imposed  by 
charter  contracts,  and  by  the  authority  of 
Congress  to  regulate  foreign  and  interstate 
commerce.    Munn  y.  Blinois,  94  U.  8.  118, 
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^  L.  cd.  77 ;  Chicago,  B.  db  Q,  R.  Go.  v. 
l(wa,  94  U.  8.  155,  24  L.  ed.  94 ;  Budd  y. 
JV^  r<wA,  143  U.  8.  617.  80  L.  ed.  247,  4 
Inters.  Com.  Rep.  45.  This  doctrine  is  not 
here  controverted.  It  is  admitted  tliat  if,  in 
the  Act  of  1873,  the  legislature  had  pre- 
scribed, in  definite  and  specific  figures,  rea- 
sonable maximum  rates  of  charges,  the  law 
would  have  been  valid.  By  an  Act  approved 
April  15.  1871,  the  legislature  of  Illinois 
classified  the  railroads  in  the  state  into  four 
-classes,  and  provided  that  those  in  the  first 
class  should  be  limited  to  2i  cents  per  mile, 
those  in  the  second  class  to  3  cents  per  mile, 
those  in  the  third  to  4  cents  per  mile,  and 
those  in  the  fourth  class  to  5^  cents  per  mile, 
as  compensation  for  the  transportation  of  any 
person  with  a  certain  amount  of  ordinary  bag- 
gage. 111.  Laws  1871,  p.  640.  We  held  tins 
law  to  be  valid.  Buggies  v.  People,  91  111. 
^sa.  The  Supreme  Court  of  the  United  States 
affirmed  the  decision.  Bugglei  v.  lUinoia,  108 
U.  8.  526.  27  L.  ed.  812. 

The  objection  made  to  the  Act  of  1873  is 
that  it  is  not  such  an  act  as  was  the  Act  of 
1871,  which  was  repealed  on  March  81, 1874. 
2  Starr  A  C.  Anno.  Stat.  p.  2368.  The  Act  of 
1873  is  said  to  be  invalia  because,  instead  of 
establishing  reasonable  maximum  rates  of 
barges,  it  Is  supposed  to  delegate  the  power 
to  establish  such  rates  to  the  railroaa  and 
warehouse  commissioners.  It  has  been  held, 
in  a  number  of  cases,  that  statutes  which 
create  boards  of  commissioners,  and  authorize 
them  to  make  schedules  of  rates  for  railroad 
companies,  are  not  invalid  for  the  reason 
here  urged.  The  doctrine  of  these  cases  is 
that  the  functions  of  such  boards  are  admin- 
istrative, rather  than  legislative;  that  the 
anthorlty  conferred  upon  them  relates  merely 
to  the  execution  of  the  law  ;  that  a  grant  of 
legislative  power  to  do  a  certain  thing  car- 
ries with  it  the  power  to  use  all  proper  and 
neoesaary  means  to  accomplish  the  end  ;  and 
that,  SB  the  reasonableness  of  rates  changes 
with  circumstances,  and  legislatures  cannot 
be  continuously  in  session,  the  requirement 
that  the  statute  itself  shall  fix  the  charges 
might  preclude  the  legislature  from  the  use 
of  the  agencies  necessary  to  perform  the  duty 
imposed  upon  it  by  the  constitution;  in 
short,  that  the  legislature  mav  authorize 
others  to  do  things  which  it  might  properly, 
but  cannot  conveniently  or  advantaveously, 
do  itself.  8iai6  v.  Ohtcago,  M.  db  8t,  R  R 
Co.  38  Minn.  281 ;  Georgia  R,  Co.  v.  8mith, 
70  Oa.  694 :  TiUet/  v.  Savannah,  K  db  W,  R 
Co.  5  Fed.  Rep.  641 ;  Chicago  db  B.  IF.'  R.  Co. 
V.  ZXsy.  85  Fed.  Hep.  866;  State  v.  From<mt 
dt  B.  M,  Valley  R  Co.  22  Neb.  313.  23  Neb. 
117:  /Vcpte  V.  Harper,  91  111.  357;  8  Am.  & 
Eng.  Enc.  Law.  p.  911. 

In  State  v.  Chicago,  M.  dt  St.  R  R,  Co. 
eupra.  the  eighth  section  of  the  Minnesota 
statute,  which  was  there  held  to  be  constitu- 
tional, provided  that  the  railroad  and  ware- 
house commissioners  should  have  the  power, 
in  caan  the  taritfa  of  rates,  fares,  charges,  or 
clasniflcationB  filed  and  published  by  the  rail- 
road companies  should  be  unreasonable,  to 
diange  them,  and  make  them  reasonable,  and 
compel  the  carriers  to  adopt  them  as  thus 
cfaanired,  and,  upon  refusal,  to  enforce  com- 


pliance by  mandamus;  and  said  section  also 
declared  that  it  should  be  unlawful  for  any 
common  carrier  to  charge  a  higher  or  lower 
rate  than  that  fixed  and  published  by  the 
commission.  In  that  case  tlie  supreme  court 
of  Minnesota  interpreted  the  eighth  section 
to  mean  that  the  rates  recommended  and  pub- 
lished by  the  commission  in  the  manner  re- 
quired by  the  act,  were  not  simply  advisory, 
nor  merely  prima  facie  equal  and  reasonable, 
but  final  and  conclusive  as  to  wliat  were  law- 
ful or  equal  and  reasonable  rates,  and  that, 
in  proceedings  to  compel  compliance,  no  is- 
sue could  be  made,  or  inquiry  had.  as  to  the 
equality  and  reasonableness  of  the  rates  in 
fact.  It  was  there  conceded  by  counsel  that 
the  legislature  could  declare  the  schedule  of 
rates  fixed  by  the  commission  to  be  prima 
facie  evidence  of  what  was  equal  and  reason- 
able, but  the  court  held  that  the  legislature 
had  the  power  to  create  a  commission  whose 
judgment  or  determination  as  to  what  was 
reason ble  should  be  final  and  conclusive. 
The  Minnesota  case  was  taken  to  the  Supreme 
Court  of  the  United  States,  and  the  judgment 
therein  rendered  was  reversed  upon  the 
ground  that  the  Minnesota  statute,  as  con- 
strued by  the  supreme  court  of  that  state,  con- 
flicted with  the  constitutional  provision  for- 
bidding the  states  to  deprive  persons  of  their 
property  without  due  process  of  law.  Chi- 
cago, M.  dt  St.  R  R.  Co.  V.  Minnemta,  134 
U.  S.  418,  33  L.  ed.  970.  In  the  latter  case, 
Mr.  Justice  Blatchford,  in  delivering  the 
opinion  of  the  court,  said  of  the  statute :  **  It 
deprives  the  company  of  its  right  to  a  ju- 
dicial investigation,  by  due  pnicess  of  law, 
under  the  forms  and  with  the  machinery  pro- 
vided by  the  wisdom  of  successive  ages  for 
the  investigation  judicially  of  the  truth  of  a 
matter  in  controversy,  and  substitutes  there- 
for, as  an  absolute  finality,  the  action  of  a 
railroad  commission,  which,  in  view  of  the 
powers  conceded  to  it  by  the  state  court,  can- 
not be  regarded  as  clothed  with  judicial 
functions,  or  possessing  the  machinery  of  a 
court  of  justice."  From  this  decision.  Jus- 
tice* Bradley,  Gray,  and  Lamar  dissented, 
and  held,  in  their  dissenting:  opinion,  that 
there  was  no  good  reason  why  the  legislature 
might  not  delegate  the  duty  of  regulating 
and  fixing  the  charges,  so  as  to  make  them 
equal  and  reasonable,  to  such  a  board  of  com- 
niissioners  as  was  provided  for  in  the  Min- 
nesota statute. 

Subsequently,  in  the  case  of  Budd  y. 
New  York,  148  U.  S.  517,  36  L.  ed.  247, 
4  Inters.  Com.  Rep.  45,  the  case  of  Chi- 
cago, M.  dt  St.  P.  R,  Co.  V.  Minnesota,  supra, 
was  reviewed  and  explained.  The  doctrine 
of  Munn  v.  Illinois,  supra,  and  of  the  other 
cases  known  as  the  **  Granger  Gases, "  in  94  U. 
8.  155-181.  24  L.  ed.  94.  102,  was  ndhered  to ; 
and  it  was  held  that  the  Minnesota  law  had 
been  declared  invalid  because  it  had  been 
construed  by  the  supreme  court  of  that  state 
''as  providing  that  the  rates  of  charges  for 
the  transportation  of  property  by  railroads, 
recommended  and  published  by  the  com- 
mission, should  be  final  and  conclusive  as  to 
what  were  equal  and  reasonable  cliMrires.  and 
that  there  could  be  no  judicial  inqufry  as  to 
the  reasonableness  of  such  rates. " 
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We  understand  the  doctrine  of  Chicago,  M, 
db  8t.  P,  R,  do,  ▼.  Minnesota^  iupra,  and  of 
Btidd  y.  Neto  York,  supra,  to  be  as  follows: 
The  legislature  has  the  power  to  directly  fix 
the  rates  of  charges.  It  has  the  right  to  declare 
what  is  reasonable.  When  it  does  so,  its  de- 
claration is  conclusiye  as  to  the  reasonable- 
ness of  the  rates,  and  a  charge  beyond  the 
maximum  fixed  by  it  must  be  regarded  as 
unreasonable.  But,  where  the  legislature 
creates  a  commission  to  regulate  the  rates  of 
charges,  such  commission  has  no  power  to 
make  a  schedule  of  rates  which  shall  be 
final  and  conclusive  evidence  as  to  the 
reasonableness  of  the  charges  because  judi- 
cial inquiry  is  thereby  cut  off.  We  do  not, 
however,  understand  the  Federal  cases  to 
hold  that  an  act  of  a  state  legislature  may 
not  be  valid,  if,  while  omitting  to  itself 
fix  the  maximum  rates,  it  creates  a  com- 
mission with  authority  to  make  schedules 
which  shall  be  prima  facie  evidence  of  the 
reastinableneas  of  the  rates.  Where  the  sched- 
ule is  only  made  prima  facie  e\  idence,  the 
court,  in  a  suit  against  the  carrier,  can  in- 
quire and  'determine  what  is  a  reasonable 
rate ;  and  the  defect  which  was  found  to  exist 
in  the  Minnesota  law  is  thus  obviated.  Such 
is  the  character  of  the  Illinois  Act  of  1878, 
which  provides,  in  section  8,  that  the  sched- 
ule made,  published,  and  certified  by  the 
commissioners  shall,  in  all  suits  brought 
against  the  railroad  corporations,  involving 
their  freight  and  passenger  charges,  etc.,  be 
** deemed  and  taken,  in  all  courts  of  this 
state,  as  prima  facie  evidence  that  the  rates 
therein  fixed  are  reasonable  maximum  rates 
of  charges, "  etc.  One  of  the  criticisms  made 
upon  the  construction  given  by  the  supreme 
court  of  Minnesota  to  the  statute  in  that  state 
is  expressed  in  ClUcago,  M,  d  8t.  P.  H.  Co. 
v.  Minneatita,  supra,  in  the  following  words : 
''The  supreme  court  authoritatively  declares 
that  it  is  the  expressed  intention  of  the  legis- 
lature of  Minnesota,  by  the  statute,  that  the 
rates  recommended  and  published  by  the  com- 
mission, if  it  proceeds  in  the  manner  pointed 
out  by  the  act,  are  not  simply  advisory,  nor 
merely  prima  facie  equal  and  reasonable." 
The  Mississippi  statute,  which  was  held  to 
be  a  valid  law  in  Stone  v.  Farmers  Loan  d 
T.  Co.  supra,  contained  a  provision  that  the 
determination  of  the  commissioners  should  be 
received  in  the  courts  as  prima  facie  evidence 
that  such  determination  was  right  and  proper. 
8o,  also,  the  Iowa  statute,  which  was  held 
not  to  be  unconstitutional  as  a  delegation  of 
legislative  power  in  Chicago  &  N.  W.  R.  Co. 
V.  Dey^  supra,  provided  that  the  schedule 
made  by  the  commissioners  should  be  prima 
facie  evidence  of  the  reasonableness  of  the 
rates  therein  charged,  in  all  suits  brought 
against  the  railroad  corporations. 
Under  the  constitutional  provisions  above 

Suoted,  the  legislature  of  this  state  has  the 
ght,  and  it  is  its  prerogative,  if  it  chooses 
to  exercise  it,  to  pass  a  law  establishing  or 
fixing  reasonable  maximum  rates  of  charges. 
When  it  passed  the  Act  of  1873,  it  did  not 
choose  to  exercise  the  power  thus  conferred 
upon  it.  That  act  does  not  establish  rea- 
sonable nuixiraum  rates,  nor  does  it  delegate 
to  the  board  of  railroad  and  warehouse  com- 1 
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missioners  the  power  to  establish  such  rates. 
When  a  board  is  authorized  to  make  a  sched- 
ule of  rates,  and  their  schedule  is  merclT* 
given  the  force  and  effect  of  prima  facie  evi- 
dence as  to  the  reasonableness  of  the  rates  in- 
a  suit  involving  the  question  of  such  rea- 
sonableness, there  is  no  delegation  to  the 
board  of  the  legislative  power  to  establish 
rates.  The  legislature  thereby  merely  re- 
frains from  the  exercise  of  its  constitutional 
power,  and,  by  leaving  the  question  as  to  the 
reasonableness  of  the  rates  open,  makes  room, 
for  the  exercise  by  the  courts  of  their  juris- 
diction upon  the  subject.  The  final  tribunal 
of  arbitrament  is  not  the  judiciary,  but  the 
legislature.  But  ''when  the  legislature  de- 
clares that  the  charges  shall  be  reasonable,  or. 
which  is  the  same  thing,  allows  the  common 
law  rule  to  that  effect  to  prevail,  and  leaves 
the  matter  there,  then  resort  may  be  had  to 
the  courts,  to  inquire  judicially  whether  tlie 
charges  are  reasonable. "  Chicago,  M.  dSt.  P. 
R  Co.  V.  Minnesota,  134  U.  8.  462,  33  L.  ed. 
983.  The  decision  in  Chicaao,  M.  d  St.  P. 
a.  Co.  V.  Minnesota,  supra,  does  not  base  the- 
invalidity  of  the  Minnesota  statute  upon  the 
ground  that  the  provision  making  the  sched- 
ule of  the  commission  final  and  conclusive 
as  to  the  reasonableness  of  the  rates  was  a. 
delegation  of  lefi;islative  power  to  the  com- 
mission. Nor  do  we  deem  it  necessary  to* 
decide  whether  such  a  provision  would 
amount  to  a  deleiration  of  lee;islative  power, 
or  not.  But,  if  it  be  conceded  that  making* 
the  schedule  of  the  commission  final  and  con- 
clusive as  to  the  rates  is  a  delegation  of  leiris- 
lative  power,  it  is  suflScient  to  say,  in  the 
present  case,  that  the  Act  of  1878  does  not 
give  to  the  schedule  any  such  final  and  con- 
clusive effect.  We  are  therefore  of  the  opin- 
ion that  the  act  is  not  unconstitutional  for 
the  second  reason  urged  upon  our  attention 
by  counsel. 

3.  It  is  argued  that  the  provision  of   the 
statute  making  the  schedule  of   the  com- 
missioners prima  facie  evidence  that  the  rates 
therein  fixed  are  reasonable  maximum  rate& 
of  charges  is  unconstitutional  and  void,  not 
only  as  depriving  the  carriers  of  their  prop- 
erty without  due  process  of   law,  but  as  in- 
fringing upon  the  right  of  trial  by  jury.    We 
do  not  think  that  this  objection  should  be 
sustained.    In  the  first  place,  the  act  does  not 
deprive  the  railroad  corporations  of  the  right 
to  have  a  judicial  determination  of  the  rea- 
sonableness of  the  rates,  if  they  are  not  satis- 
fied with  the  schedule  made  by  the  com- 
mission.   The  courts  are  open  to  them  for  a 
review  of  the  acts  of  the  commissioners  in 
fixing  the  rales  of  charges.    In  the  next  place, 
the  provision  is  an  exercise  by  the  legislature 
of  its  undoubted  power  to  prescribe  the  rules- 
of  evidence.     2  Rice,  Ev.  pp.  806,  807 ;  Com, 
V.   Williams,  6  Gray,  1 ;  State  v.  Hurley,  54 
Me.  662.    Such  provisions  are  not  unusual. 
Cases  have  arisen  in  this  state  under  a  stat- 
ute making  the  fact  of  injury  caused  by 
sparks  from  a  locomotive  passing  along  the 
road  prima  facie  evidence  of  negligence,  and 
no  question  has  ever  been  raised  as  to  the 
validity  of  the  statute.     Pittsburg,  C  d  St, 
L.  K  Ch.  V.  CampbeU,  86111.  443;  St.  T^-'in 
F.  d  T.  H.  B.  Oo,  Y.   Funk,  86  Dl.   460^ 
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TfMo,  W.  SW.  R.  Gb.  y.  Lannon,  67  111. 
68;  Roek/ard,  R,  L  d  8t.  L,  R,  Co.  v.  Rogen, 
(QIll.  846;  Chicago^ A.  R  Ch.  v.  Clampit, 
63  111.  95 ;  Chicago  d  A.  R,  Co.  y.  Quaintanee, 
58  111.  8^.  Acts  making  tax  deeds  prima 
facie  eyidence  of  the  regularity  of  the  pro- 
ceedings antecedent  to  the  deed  have  been 
held  to  be  yalid.  8  Rice,  £y.  p.  607 ;  Hand 
Y.  BaUau,  12  N.  Y.  541 ;  DOaplaine  y.  Cook, 
1  Wis.  54 ;  Alien  y.  Armstrong,  16  Iowa,  508 ; 
Wright  ▼.  Dunham,  18  Mich.  414 ;  Cage  y. 
GaraAer,  125  111.  451.  See  also  WiUiams  y. 
German  Mid.  F.  Im,  Co.  68  111.  887.  Cases 
referred  to  by  counsel,  which  inyolye  the 
▼alidity  of  acts  proyiding  for  references  to 
aaditors  or  referees,  and  inaking  the  findings 
of  facts  by  them  in  their  reports  prima  facie 
eridenoe  of  the  facts  in  trials  before  juries, 
will  be  found  to  be  clearly  distinguishable 
from  the  case  at  bar.  The  supreme  court  of 
Iowa  has  decided  that  a  provision  making 
the  schedule  of  the  commission  prima 
facie  eyidence  of  the  reasonableness  of  the 
rates  of  charges,  as  contained  in  a  statute  of 
that  state  similar  to  the  said  Act  of  1878,  was 
not  obnoxious  to  the  objections  here  urged 
against  it,  saying:  ''The  provision  of  the 
statute  that  the  rates  fixed  by  the  com- 
missioners shall  be  regarded  as  prima  facie 
reasonable  is  not  of  an  unusual  character,  and 
was  enacted  in  the  exercise  of  the  undoubted 
power  of  the  state  to  prescribe  rules  of  evi- 
dence in  all  proceedings  under  the  laws  of 
the  state.  The  law  presumes  the  acts  of 
officers  of  the  state  to  be  rightfully  done,  and 
gives  them  faith  acoordinfrly.  This  rule  is 
Dot  unlike  the  proyision  olT  the  statute  com- 
plained of  by  the  plaintiff."  Burlington,  0. 
R.dN.  R.  Co.  y.  Deu,  82  Iowa,  312,  12  L. 
B.  A.  486.  See  also  Chicago  db  A.  R  Co.  y. 
PwpU,  67  111.  11,  16  Am.  Rep.  599. 

4.  It  is  contended  that  the  statute  has  been 
held  to  be  unconstitutional  as  to  interstate 
shipments,  and  that,  therefore,  it  is  yoid  as 
a  whole.  This  contention  is  based  upon  the 
decisions  of  this  court  in  People  y.  Wahath, 
St.  L.  d  P.  R.  Co.  104  111.  476,  and  Wabash, 
St.  L.  4b  P.  R  Co.  y.  People,  105  111.  286, 
and  of  the  Supreme  Court  of  the  United  States 
in  Wabash^  8t.  L.  db  P.  R.  Co.  y.  Illinoia,  118 
U.  8.  557,  80  L.  ed.  244.  In  the  Illinois 
cases  the  action  was  to  recoyer  for  unjust 
discrimination  in  carrying  the  same  class  of 
freight  from  Peoria  to  New  York  city  for  a 
less  sum  of  money  than  similar  freight  was 
carried  from  Oilman  to  New  York  city; 
Peoria  being  a  greater  distance  from  New 
York  than  Oilman,  and  being  86  miles  fur- 
ther west  in  Illinois  up<m  the  defendant 
company's  road  from  a  station  near  the  east- 
em  boundary  of  Illinois,  than  Oilman.  The 
jadgments  in  the  Illinois  cases  were  reversed 
by  the  United  States  Supreme  Court  in  the 
Wabash,  St.  L.  &  P.  R.  Co.  case,  $upra,  be- 
cause of  the  interpretation  placed  by  this 
coort  upon  tho6o  sections  of  the  Act  of  1878 
which  relate  to  uuiust  discrimination,  and  not 
because  the  United  States  Supreme  Court  con- 
sidered the  Act  of  1878  inyalid,  as  amount- 
ing to  an  attempted  regulation  of  commerce. 
The  latter  court,  in  the  Wabash,  St.  L.  &  P. 
R.  Co.  case,  iupra,  said:  "It  might  admit 
of  question  whether  the  statute  of  Illinois 
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now  under  consideration  was  designed  by  its 
framen  to  affect  any  other  class  of  trans- 
portation than  that  which  begins  and  ends 
within  the  limits  of  the  state. "  The  question 
whether  the  Illinois  statute  was  or  was  not 
so  designed  by  its  framers  was  not  as  care- 
fully considered  in  the  above  cases  as  it 
would  have  been,  had  it  not  been  for  the 
construction  therein  placed  upon  the  preyious 
decisions  of  the  Federal  Supreme  Court.  The 
latter  decisions  were  then  understood  as  hold- 
ing that  a  state  law  prohibiting  unjust  dis- 
crimination in  the  rates  of  charges  for  the 
transportation  of  proi>erty  between  points 
wholly  within  the  state,  whether  it.  was  a 
part  of  a  continuous  carriage  to  a  point  out 
of  the  state,  or  not,  was  not  inyalid,  in  the 
absence  of  congressional  action  upon  the  sub- 
ject, and  when  construed  as  the  Act  of  1878 
was  construed  in  the  Illinois  cases.  With 
such  understanding  of  the  Federal  rulings, 
this  court  held  that,  while  the  proyisions  of 
the  Act  of  1878  relating  to  unjust  discrim- 
ination were  inoperatiye  upon  that  part  of 
the  contract  of  shipment  which  had  reference 
to  the  transportation  outside  of  the  state,  they 
were  binding  and  effectual  as  to  so  much  of 
the  transportation  as  was  within  the  limits 
of  the  state.  In  the  opinion  of  the  majority 
of  the  court  iChief  Justice  Waite  and  Jueticee 
Bradley  and  Oray  dissenting)  in  Wabaeh,  8t. 
L.  db  P.  R.  Co.  y.  Illinois,  supra,  Mr.  Justice 
Miller  said :  ''It  cannot  be  denied  that  the 
general  language  of  the  court  in  these  cases, 
upon  the  power  of  Congress  to  regulate  com- 
merce, may  be  susceptible  of  the  meaning 
which  the  Illinois  court  places  upon  it. ^  In 
the  same  opinion  the  same  learned  justice, 
in  speaking  for  the  majority,  while  stating 
that  they  were  bound  by  the  construction 
giyen  by  this  court  to  the  Illinois  statute, 
and  that  this  court  had  so  construed  the  stat- 
ute as  to  make  it  apply  to  commerce  among 
the  states,  also  said :  * "  If  the  Illinois  statute 
could  be  construed  to  apply  exclusively  to 
contracts  for  a  carriage  which  begins  and 
ends  within  the  state,  disconnected  from  a 
continuous  transportation  through  or  into 
other  states,  there  does  not  seem  to  be  any 
difficulty  in  holding  it  to  be  yalid."  Look- 
ing, howeyer,  at  the  proyisions  of  the  Act  of 
1878  which  haye  reference  to  unjust  discrim- 
ination, in  the  Hgbt  of  the  construction  giyen 
to  them  in  the  Illinois  cases  above  ren^rred 
to,  the  Federal  Supreme  Court  held  those  de- 
cisions inyalid,  as  applied  to  unjust  discrim- 
ination in  the  rates  of  charges  for  the  trans- 
portation of  property  within  the  state,  when 
such  transportation  was  part  of  a  continuous 
carriage  from  a  point  within  to  a  point  with- 
out the  state,  upon  the  ground  that  such 
construction  made  the  provisions  conflict 
with  the  constitutional  grant  to  Congress  of 
power  to  regulate  interstate  commerce.  This 
court  might  be  inclined  to  consider  the  ques- 
tion whether  the  construction  announced  in 
said  cases  and  accepted  by  the  United  States 
Supreme  Court,  may  not  have  been  incorrect, 
ana  unauthorized  by  the  language  of  the  act. 
if  the  present  suit  had  arisen  under  those 
sections  of  the  act  which  have  reference  tu 
unjust  discrimination.  But  the  case  at  bar 
arises  under  the  provisions  which  prohibit 
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the  charge  of  more  than  fair  and  reasonable 
rates.  This  action  Is  brought  for  damages 
growing  out  of  alleged  charges  of  unreason- 
able rates  for  the  transportation  of  property 
between  points  lying  wholly  within  the 
state,  and  not  being  part  of  a  continuous 
transportation  to  any  point  outside  of  the 
state.  It  is  within  the  power  of  the  legis- 
lature to  so  amend  the  act  as  clearly  to  limit 
the  provisions  concerning  unjust  discrim- 
ination to  commerce  carried  on  within  the 
state. 

Counsel  claim  that  the  proYisions  relating 
to  interstate  commerce  are  so  intimately  con- 
nected with  those  relating  to  commerce  car- 
ried on  wholly  within  the  limits  of  the  state 
as  not  to  be  separable,  the  one  from  the  other, 
and  that,  as  the  act  has  been  declared  invalid 
when  applied  to  interstate  commerce,  it  must 
also  be  invalid  as  applied  to  state  commerce. 
Upon  this  point,  reference  is  made  to  cases 
holding  that  words  of  limitation  cannot  be 
introduced  into  a  penal  statute,  so  as  to  make 
it  specific,  when,  as  expressed,  it  is  general 
only.  United  States  v.  BeeM,  92  U.  S.  214, 
28  L.  ed.  568;  Trade- Mark  Caefe,  100  U.  8. 
82,  25  L.  ed.  650 ;  Baldwin  y.  Franks,  120  U. 
8.  078,  80  L.  ed.  766.  If  the  doctrine  of  these 
cases  is  applicable  to  the  case  at  bar.  it  is 
only  applicable  to  the  sections  of  the  Act  of 
1878  relating  to  unjust  discrimination ;  and 
the  effect  of  Its  application  would  be  to  hold 
those  sections  void,  as  affecting  transporta- 
tion within  the  state,  because  they  had  been 
held  void  as  affecting  interstate  transporta- 
tion, but  the  effect  would  not  be  to  invalidate 
the  act,  80  far  as  it  relates  to  charges  of  fair 
and  reasonable  rates  alone.  Where  a  part  of 
a  statute  is  unconstitutional,  the  remainder 
will  not  be  declared  unconstitutional  also,  if 
the  two  are  distinct  and  separable,  so  that  the 
latter  may  stand,  though  the  former  becomes 
of  no  etfect.  The  constitutional  and  un- 
constitutional provisions  may  sometimes  be 
contained  in  tne  same  section,  but  do  not 
necessarily  fall  together,  unless  they  ''are 
essential Iv  and  inseparably  connected  in  sub- 
stance. If,  when  the  unconstitutional  por- 
tion is  stricken  out,  that  which  remains  is 
complete  in  itself,  and  capable  of  being  ex- 
ecuted in  accordance  with  the  apparent  leg- 
islative intent,  wholly  independent  of  that 
which  was  rejected,  it  must  be  sustained. 
.  .  .  If  a  statute  attempts  to  accomplish 
two  or  more  objects,  and  is  void  as  to  one, 
it  may  still  be,  in  every  respect,  complete 
and  valid  as  to  the  other.  ...  A  legis- 
lative act  may  be  entirely  yalid  as  to  some 
classes  of  cases,  and  clearly  void  as  to  others. " 
Cooley,  Const.  Lim.  6th  ed.  pp.  211.  218; 
Dupee  y.  Swigert,  127  111.  494.  An  examina-. 
tion  of  the  Act  of  1878  in  the  light  of  these 
principles  of  construction  will  show  tliat 
parts  of  the  act  relate  to  the  prevention  of 
unjust  discrimination  between  persons  and 
places  in  the  rates  of  charges  for  transporta- 
tion, while  other  parts  relate  to  the  pre- 
yention  of  charges  that  exceed  fair  and  rea- 
sonable rates.  Sections  2  and  8  of  the  Act  re- 
late more  particularly  to  unjust  discrimina- 
tion, and  their  aim  is  ''against  favoritism, — 
against  charging  one  shipper  more  than  an- 
other for  the  like  service  under  like  con- 
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ditions."  Indianapolis,  D,  A  8,  R.  Co,  y. 
Ervin,  118  111.  250 ;  lUinois  Cent.  B.  Co,  y. 
People,  121  111.  804.  Section  1,  in  connection 
with  sections  7  and  8,  concerns  the  question 
whether  the  rate  charged  a  passenger  or  ship- 
per is  reasonable  or  not,  irrespective  of  the 
charge  that  may  be  made  against  another 
passenger  or  shipper,  or  at  another  point.  It 
Is  easy  to  see  that  there  is  a  difference  be- 
tween extortion  and  discrimination.  Hence, 
we  think  that  the  provisions  of  the  act  upon 
the  two  subjects  can  be  separated  and  dis- 
connected from  each  other  so  that  those  por- 
tions relating  to  reasonable  charges  may 
stand,  even  if  those  portions  relating  to  un- 
just discrimination  fall.  Whether  the  latter 
do  or  must  fall,  or  not,  we  do  not  decide. 
It  is  to  be  noted,  however,  that  in  Indiana- 
polis, 2>.  A  8,  R,  Co.  y.  Ei-vin,  and  Illinois 
Cent.  B.  Co,  v.  People,  supra,  this  court 
treated  the  whole  of  the  Act  of  1878 as  valid, 
as  applied  to  commerce  wholly  within  the 
state.  The  Wabash,  81,  L,  A  P,  R,  Co.  cases, 
104  111.  476,  105  111.  286,  arose  under  the 
sections  relating  to  unjust  discrimination; 
and  it  was  those  sections  which  were  therein 
construed  as  being  ** broad  enough  to  include 
unjust  discrimination  in  the  rates  of  charj^es 
for  the  transportation  of  property  from  a 
point  within  to  a  point  without  the  state." 
The  provisions  of  tne  act  relating  to  fair  and 
reasonable  rates  were  not  construed  as  being 
broad  enough  to  prohibit  charges  of  more 
than  reasonable  rates  for  transportation  out- 
side of  the  state,  or  within  it,  as  part  of  a 
carriage  beyond  the  state.  Therefore,  the 
question  whether  these  provisions  were  in- 
tended to  apply  only  to  transportation  be- 
tween points  lyine  wholly  within  tlie  state, 
and  disconnected  from  a  continuous  carriage 
to  a  point  outside  of  the  state,  is  not  a  Ques- 
tion which  is  settled  in  the  decisions  of  the 
Wabash,  8t.  L.  A  P.  K.  Co.  cases.  After  a 
careful  study  of  the  terms  of  the  act,  we  are 
of  the  opinion  that  the  first  section,  read  in 
connection  with  the  title,  and  sections  7,  8, 
and  11,  applies  only  to  charges  of  reasonable 
rates  for  such  transportation  within  the  state 
as  is  not  a  part  of  a  continuous  transportation 
without  the  state,  and  therefore  does  not  in- 
fringe upon  the  power  of  Congress  to  reirulate 
interstate  commerce.  The  title  of  the  act  is 
*"  An  act  to  prevent  extortion  ...  in  the 
rates  charged  for  the  transportation  of  pas- 
sengers and  freights  on  railroads  in  this 
state,"  and  not  on  railroads  outside  of  this 
state.  The  railroad  corporations  forbidden 
by  section  1  to  charge  more  than  reasonable 
rates  are  thus  therein  described :  **  Any  rail- 
road corporation  organized  or  doinsr  business 
in  this  state  under  any  act  of  incorporatiun, 
or  general  law  of  this  state,  now  in  force,  or 
which  may  hereafter  be  enacted,  or  any  rail- 
road corporation  organized,  or  which  may 
hereafter  be  organize  under  the  laws  of  any 
other  state,  and  doing  business  in  this  state.*^ 
Section  11  provides  that  the  term  *"  mi  I  road 
corporation,"  contained  in  the  act,  shall  be 
taken  to  mean  all  corporations,  etc.,  now  or 
hereafter  owning  or  operating  ''any  railroad, 
in  whole  or  in  part,  in  this  state,"  and  to 
apply  to  all  persons,  whether  incorporated 
or  not,  *'that  shall  do  business  as  common 
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carriers  upon  any  of  the  lines  of  railway  in 
this  state,^  etc.  Section  1  forbids  the  charg. 
ing  of  more  than  reasonable  rate  for  the  trans- 
portation of  passengers  or  freight  or  cars 
"upon  any  railroad  within  the  state."  Sec- 
tion 8  directs  the  railroad  and  warehouse 
commissioners  to  make  "for  each  of  the  rail- 
road corporations  doinff  business  in  this  state" 
a  schedule  of  reasonable  maximum  rates  of 
charges  for  the  transportation  of  passengers 
and  freight  and  cars  **on  each  of  said  rail- 
roads." It  is  quite  manifest  that  the  sched- 
ule thus 'required  to  be  made  is  of  more  im- 
portance in  determining  what  are  reasonable 
rates  of  charges  than  in  determining  whether 
there  has  been  unjust  discrimination.  In 
section  8  the  discriminating  rates,  charges, 
etc.,  therein  referred  to,  are  made  prima  facie 
evidence  of  unjust  discrimination,  without 
mention  of  the  schedule.  If  the  greater  dis- 
tance (from  Peoria  to  New  York)  and  the 
shorter  distance  (from  Oilman  to  New  York) 
are  given,  and  the  fact  is  ascertained  that  the 
charge  for  transportation  over  such  greater 
distance  is  less  than  the  charge  therefor  over 
sach  shorter  distance,  a  discrimination  is  at 
oDce  established,  whether  the  whole  of  the 
distancea  be  regarded,  or  the  proportional 
parts  thereof  in  this  state.  Given  the  facts 
of  the  distances,  whether  without  or  within 
the  state,  and  of  the  actual  charges,  and  the 
Question  of  discrimination  is  determined, 
Uiough  reference  to  the  schedule  mav  be  made 
18  to  tiie  injustice  of  the  discrimination  to 
the  individual.  But  it  could  not  have  been 
the  intention  of  the  legislature  that  this 
schedule  should  be  prima  facie  evidence  of 
what  were  reasonable  maximum  rates  of 
charges  for  transportation  outside  of  the  state, 
or  for  such  transportation  within  it  as  might 
be  a  part  of  a  continuous  transportation  from 
within  to  without.  Other  states  would  have 
their  own  laws  and  commissioners,  and  meth- 
ods of  ascertaining  rates.  The  railroad  and 
warehouse  commissioners  named  in  schedule 
8 are  Illinois  officials,  appointed  by  the  gov- 
ernor, with  jurisdiction  limited  to  this  state, 
and  without  power  or  opportunity  to  gather 
the  data  for  fixing  reasonable  rates  of  trans- 
portation outside  (4  the  state,  or  within  the 
state,  as  connected  with  a  continuous  carriage 
to  a  point  beyond  its  limits.  The  act  estab- 
lishing the  board  of  railroad  and  warehouse 
commissionera  provides  that  only  railroads 
incorporated  or  doing  business  in  this  state 
diall  make  sworn  statements  of  their  affairs 
to  said  commissioners.  2  Starr  <&  C.  Anno. 
Stat.  pp.  1956-1958.  Section  7  of  the  Act  of 
187H  requires  the  commissioners  to  ascertain 
whether  the  provisions  of  the  act  have  been 
violated  by  ''any  railroad  corporation  in  this 
state,"  and  for  that  purpose  ^'to  visit  the 
varioos  stations  upon  the  line  of  each  rail- 
road. "  We  construe  these  features  of  the  act 
to  indicate  that,  so  far  as  the  provisions  re- 
lating to  the  charges  of  reasonable  rates  are 
concerned,  it  was  not  the  intention  of  the 
legi'^lature  to  make  them  apply  to  any  other 
kind  of  transportation  than  that  which  should 
occur  wholly  within  the  boundaries  of  this 
state,  or  to  any  other  kind  of  contracts  than 
those  for  a  carriage  which  begins  and  ends 
within  the  state,  discoimected  from  a  con- 
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tinuous  transportation  through  or  into  other 
states.  Consequently,  we  hold  the  provisions 
relating  to  charges  of  reasonable  rates  to  be 
valid. 

5.  The  statute  granting  power  to  the  rail- 
road commissioners  to  make  a  schedule  of 
reasonable  maximum  rates  for  appellant  is 
alleged  to  be  a  violation  of  appellant's  char- 
ter, so  as  to  impair  the  obligation  of  its 
contract  with  the  state,  tiud  therefore  the  act 
is  said  to  be  void  as  to  appellant.  This 
point  is  settled  adversely  to  appellant  by  the 
cases  of  RuffgUs  v.  PeapUt  91  111.  256,  and 
RuggUi  v.  lUinais,  108  U.  S.  626,  27  L.  ed. 
812.  In  the  former  case,  one  of  the  questions 
submitted  by  the  stipulation  was  whether  a 
law  establishing  a  reasonable  maximum  rate 
of  charges  for  the  transportation  of  passengers 
on  railroads  in  this  state  was  such  a  consti- 
tutional law  as  appellant  **was  bound  to 
obey,  .  .  .  notwithstanding  the  provis- 
ions of  its  charter;"  and  it  was  there  held 
that  the  law  was  valid,  and  that  the  legisla- 
ture has  the  power  to  fix  a  maximum  rate  of 
charges  for  corporations  exercising  a  business 
public  in  its  character,  and  that  such  regu- 
lation does  not  impair  the  obligation  of  the 
contract  in  their  charters.  In  liuggles  v.  lUi- 
noiSt  auprQy  the  provisions  of  appellant's 
charter  are  full^  set  out.  It  is  nut  denied 
that,  by  consolidation  and  stiitutory  pro- 
visions, appellant  acquired  tlic  powers  and 
franchises  granted  to  the  Central  Military 
Tract  Company  by  an  act  to  incorporate  the 
latter  company  passed  on  February  15,  1851, 
and  by  an  act  to  amend  said  act  passed  on 
June  19,  1802.  By  section  8  of  said  Act  of 
1851,  said  company  was  thereby  "created  and 
incorporated  for  ttie  purpose  of  organizing 
under  an  act  entitled  'An  Act  to  Provide  for 
a  Oeneral  System  of  Railroad  Incorpora- 
tions,* in  force  November  5,  1849,"  and  was 
"entitled  to  have  and  exercise  the  powers  and 
privileges,  and  be  subject  to  the  liabilities 
therein  enumerated."  The  General  Law  of 
1849,  in  clause  10  of  section  21  thereof,  con- 
ferred upon  railroad  companies  organized 
thereunder  the  rifrht  "to  regulate  the  time 
and  manner  in  which  passengers  and  property 
shall  be  transported,  and  the  tolls  and  com- 
pensation to  be  paid  therefor ;  but  such  com- 
pensation for  any  passenger  and  his  ordinary 
haggage  shall  not  exceed  three  cents  a  mile, 
unless  by  special  act  of  the  legislature,  and 
shall  be  subject  to  alteration  as  hereinafter 
provided."  It  also  provides,  in  section  32, 
that  "the  legislature  may,  when  any  such 
railroad  shall  be  opened,  for  use,  from  time 
to  time,  alter  or  reduce  the  rates  of  toll,  fare, 
freight,  or  other  profits  upon  such  roads ;  but 
the  same  shall  not,  without  the  consent  of 
the  corporation,  be  so  reduced  as  to  produce 
with  said  protits  less  than  fifteen  per  cent  per 
annum  on  the  capital  actual Iv  paid  in ;  nor 
unless  on  an  examination  of  the  amounts  re- 
ceived and  expended,  to  be  made  by  the  sec- 
retary of  state,  he  shall  ascertain  that  the  net 
income  derived  by  the  company  from  all 
sources  from  the  year  then  last  past  shall  have 
exceeded  an  annual  income  of  fifteen  per  cent 
upon  the  capital  of  the  corporation  actually 
paid  in."  The  sixth  section  of  the  Act  of 
1852  is  as  follows :    ^  The  said  company  shall 
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have  power  to  make,  ordain,  and  establish  all 
6uch  by-lawB,  rules,  and  regulations  as  may 
be  deemed  expedient  and  necessary  to  fulfill 
tbe  purposes  and  carry  into  eflfect  the  pro- 
visions of  this  act,  and  for  the  well  ordering, 
regulating, and  securing  the  affairs. business, 
und  interest  of  the  company  :  provided,  that 
the  same  be  not  repugnant  to  the  Constitution 
and  laws  of  the  United  States  or  of  this  state, 
or  repugnant  to  this  act.  The  board  of  di- 
rectors shall  have  power  to  establish  such 
rates  of  toll  for  the  conveyance  of  persons  or 
property  upon  the  same,  as  they  shall  from 
time  to  time,  by  their  by-laws  determine, 
and  to  levy  and  collect  the  same  for  the  use 
of  the  said  company.  The  transportation  of 
persons  and  property,  the  width  of  track, 
and  all  other  matters  and  things  respecting 
the  use  of  said  road,  shall  be  in  conformity 
to  such  rules  and  regulations  as  the  said 
board  of  directors  shall  from  time  to  time 
determine.'*  It  is  now  claimed  by  the  ap- 
pellant that  it  still  has  the  right,  under  Its 
original  charter  of  1851,  of  fixing  rates,  sub- 
ject only  to  a  limit  of  three  cents  a  mile  on 
passengers,  and  that  the  state  has  no  power 
to  interfere,  except  to  keep  the  annual  profits 
down  to  15  per  cent  per  annum  on  the  paid  up 
capital,  and  that  tiie  Act  of  1873,  giving  the 
commissioners  power  to  make  a  schedule  of 
maximum  reasonable  rates  for  appellant,  ig- 
nores these  limitations  upon  the  power  of  the 
state  to  regulate  its  charges.  Although  the 
Act  of  1852  is  entitled  **  An  Act  to  Amend  the 
Charter  of  1851,"  it  is  a  complete  charter  in 
itself.  It  contains  provisions  not  found  in 
the  General  Railroad  Law  of  1849.  The  plea 
alleges  that  it  was  accepted  by  appellant, 
and  it  was  evidently  intended  and  accepted 
as  a  substitute  for  the  charter  of  1851.  In 
Rvggl€8  V.  Illinois,  supra,  it  was  contended 
by  appellant  that  the  Act  of  1852  repealed 
sections  21  and  82  of  the  old  charter,  with  the 
limitations  therein  contained  as  above  set 
forth,  and  that  under  section  6  of  the  Amend- 
ing Act  of  1852,  as  above  set  forth,  appellant 
could  establish  its  own  rates  of  fare  and 
freight,  free  from  legislative  interference. 
In  that  case  the  Supreme  Court  of  the  UnitcKl 
States  declined  to  decide  whether  section  6 
of  the  Amending  Act  repealed  clause  10  of 
section  21  and  section  82  of  the  original  char- 
ter or  not  But  they  held  that,  under  said 
section  6,  no  by-law  could  be  established  by 
the  directors  that  did  not  conform  to  the  laws 
of  the  state,  whether  such  laws  were  in  force 
when  the  amended  charter  was  granted,  or 
came  into  operation  afterwards;  that  the 
power  of  the  companjr  for  the  regulation  of 
its  own  affairs  was.  in  express  terms,  sub- 
jected to  the  legislative  control  of  the  state ; 
that  the  by- laws  fixed  the  rates,  and  no  by- 
law could  be  made  that  was  at  all  reDU&rnant 
to  the  laws  of  the  state;  that  only  such 
charges  could  be  collected  by  appellant  as 
were  allowed  by  the  laws  of  the  state ;  that, 
in  the  absence  of  legislation,  the  power  of 
the  directors  over  the  rates  is  subject  onl  v  to 
the  common  law  limitation  of  reasonable- 
ness, but  that  the  state  may  establish  a  max- 
imum of  rates  to  be  charged  by  railroad 
companies  for  the  transportation  of  persons 
and  property ;  that  when  a  maximum  is  so 
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estaUished  the  rates  fixed  by  the  directors 
must  conform  to  its  requirements,— other- 
wise, the  by-laws  would  be  repugnant  to  the 
laws.  Adopting  the  views  thus  expressed 
by  the  Federal  Supreme  Court,  we  are  of  tbe 
opinion  that  there  is  nothing  in  appellant's 
charter  which  relieves  it  from  the  obligation 
to  submit  to  the  provisions  of  the  Act  of  1878 
upon  the  subject  of  reasonable  rates,  and  that 
the  act  does  not  impair  the  obligation  of  any 
contract  alleged  to  be  contained  in  appel- 
lant's charter. 

6.  It  is  claimed  that  the  schedule  of  1873, 
which  was  admitted  in  evidence,  was  not 
published  as  required  by  statute,  and  that 
for  that  reason  it  did  not  go  into  effect  The 
copy  of  the  schedule  of  September  1,  1873, 
introduced  by  the  plaintiff,  was  accom- 
panied by  the  following  certificate,  which 
was  attached  to  it:  ''Office  of  the  Railroad 
and  Warehouse  Commission,  Springfield,  Il- 
linois. State  of  Illinois,  Sangamon  County — 
ss.  :  We,  the  undersigned,  railroad  and 
warehouse  commissioners  in  and  for  the  state 
of  Illinois,  do  hereby  certify  that  the  fore- 
going is  a  true  copy  of  'A  Schedule  of  Rea- 
sonable Maximum  Rates  of  Charges  for  the 
Transportation  of  Passengers  and  Freight 
and  Cars,'  together  with  a  classification  of 
freight,  explanatory,  and  forming  a  part,  of 
said  schedule,  revised  and  prepared  by  the 
railroad  and  warehouse  commission  for  the 
Chicago,  Burlington  &  Quincy  Company  ; 
that  said  'Classification  of  Freight*  and 
schedule  has  been  published  as  required  hy 
law  in  the  Illinois  State  Journal,  a  weekly 
newspaper  published  in  the  city  of  Spring- 
field, in  said  state,  in  the  issues  of  said  pa(>er 
dated,  respectively,  September  8,  10.  17. 
and  24,  and  October  1,  A.  D.  1873,  as  re- 
vised, and  was  in  force  from  and  after  Sep- 
tember 1,  A.  D.  1873,  and  remained  in  force 
until  December  1,  A.  D.  1881.  Witness  our 
hands  this  7th  day  of  February,  A.  D.  1891. 
John  R.  Wheeler,  Isaac  N.  Phillips,  W.  R. 
Crim,  Railroad  and  Warehouse  Commission- 
ers.    Attest:    J.  H.  Paddock,  Secretary." 

This  certificate  shows  that  publication  of 
both  the  classificntion  and  the  schedule  was 
made,  not  only  for  three^successive  weeks, 
but  for  five  successive  weeks,  and  that,  con- 
sequently, the  provision  in  section  8  as  to 
publication  was  fully  complied  with.  The 
trial  court  was  authorized  to  admit  it  and. 
when  admitted,  it  was  **  prima  facie  evidence 
of  the  schedules  of  said  commissioners."  At 
the  close  of  plaintiff's  evidence  the  defend- 
ant introduced  another  certificate  of  the  com- 
missioners, dated  December  1,  1891,  anrl 
other  evidence,  for  the  purpose  of  showing 
that  the  classification  of  freights,  which  re- 
cited on  its  face  that  it  formed  a  part  of  each 
schedule,  was  published  on  Si-ptember  3,  10. 
and  17,  and  that  the  schedule  for  appellant, 
which  refers  to  the  classification  as  forming 
a  part  of  it,  was  published  on  September  17 
and  24,  and  October  1.  Tbe  classification 
was  published  three  successive  weeks,  and 
the  schedule  was  published  three  successive 
weeks;  but  the  point  is  made  that,  as  the 
schedule  referred  to  the  classification,  the 
latter  was  a  part  of  the  former,  and  that 
when  the  schedule  was  published,  on  Septem- 
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ter  17,  24,  and  October  1,  the  classification 
ihonld  have  been  published,  as  a  part  of  it, 
and  in  the  same  issues  of  the  newspaper  with 
it.  As  the  classification  was  for  all  the  rail- 
roads, and  a  schedule  was  made  for  each,  it 
is  a  question  whether  it  was  necessary  to  re- 
publish the  classification  with  each  schedule, 
it  having  already  been  published  for  the  time 
required  by  law.  The  classification  was  on 
file  in  the  office  of  the  commissionen,  and 
the  schedules  referred  to  it.  and  the  roads 
could  have  access  to  it.  The  certificate,  how- 
•ever,  as  above  set  forth,  was  merely  prima 
facie  evidence  that  the  schedule  introduced 
was  that  of  the  commissioners.  Other  evi- 
dence might  be  introduced  to  show  that  it 
was  their  schedule.  This  evidence  was  fur- 
nished by  the  defendant  itself.  Its  own 
proof  ahowed  that  the  copy  Introduced  was 
a  copy  of  the  schedule  prepared  and  adopted 
for  It  by  the  commissioners.  It  is  not  con- 
tended tiiat  the  defendant  did  not  have  notice 
of  the  schedule  of  September,  1878,  irrespec- 
tive of  any  publication  of  it. 

But  even  if  it  be  true  that  the  schedule 
could  not  go  into  effect  until  it  was  published 
in  the  manner  reauired  by  the  law,  and  that 
the  separate  publication  of  the  classification 
sxid  the  schedule  was  not  in  compliance  with 
flection  8,  we  still  think  that  the  certificate 
above  set  forth  was  sufficient.  The  case  be- 
iow  was  not  tried  until  November  80,  1801. 
By  act  approved  June  80,  1885,  the  legisla- 
ture amended  said  section  8,  and  in  the 
•mended  section  provided  as  follows :  "Ail 
such  schedules  heretofore  or  hereafter  made 
shall  be  received  and  held  in  all  such  suits 
as  prima  facie  the  schedules  of  said  commis- 
doners  without  further  proof  than  the  pro- 
duction of  the  schedule  desired  to  be  used  as 
evidence,  with  a  certificate  of  the  railroad 
and  warehouse  commissioners,  that  the  same 
is  a  true  copy  of  a  schedule  prepared  by  them 
for  the  railroad  company  or  corporation  there- 
in named."  8  Starr  &  C.  Anno.  Stat.  p. 
1029.  The  certificate  of  February  7,  1891, 
conforms  to  the  requirement  of  section  8,  as 
thus  amended.  No  man  or  corporation  has 
a  vested  right  in  the  rules  of  evidence.  They 
pertain  to  the  remedies  provided  by  the  state 
for  its  citizens,  and  do  not  constitute  a  part 
of  any  contract.  They  are  subject  to  control 
and  modification  by  the  legislature,  whether 
affecting  proof  of  existing  rights,  or  rights 
subsequently  acquired.  Changes  in  them 
may  be  made  applicable  to  existing  causes 
of  action.  Cooiey,  Const.  Lim.  6th  ed.  p. 
451 ;  Gage  v.  Caraher,  125  111.  447. 

7.  Appellee  assigns  as  a  cross- error  the 
-oTerruling  of  his  demurrer  to  the  sixth  plea 
of  the  defendant.  This  plea  was  to  the  last 
additional  count  of  the  amended  declaration, 
and  averred  that  the  causes  of  action  therein 
set  out  did  not  accrue  to  the  plaintiff  with- 
in five  years  next  before  the  filing,  or  the 
obtaining  of  leave  to  file,  said  last  additional 
count,  or  the  substitute  therefor.  The  ques- 
tion is  whether  the  amendment,  or  the  last 
count  of  the  amended  declaration,  sets  up  a 
Dew  cause  of  action.  If  it  does,  the  demurrer 
to  the  plea  was  properly  overruled.  If  it 
^oes  not,  the  amendment  takes  effect  from 
the  commencement  of  the  suit.  Where  an 
amendment  sets  up  no  new  matter  or  claim, 
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but  merely  restates  in  a  different  form  the 
cause  of  action  set  out  in  the  original  dec- 
laration, it  relates  to  the  commencement  of 
the  suits,  and  the  statute  of  limitations  is 
arrested,  at  that  point ;  but,  where  the  amend- 
ment introduces  a  new  or  different  cause  of 
action,  it  is  treated  as  a  fresh  suit,  begun  at 
the  time  when  such  amendment  is  filed,  and 
the  statute  is  arrested  at  the  latter  date. 
Baker  v.  Missouri  Pac.  R.  Co.  84  Mo.  App. 
98.  In  this  case  the  two  counts  of  the  origi- 
nal declaration,  and  all  the  additional  counts 
of  the  amended  declaration,  except  the  last, 
sought  to  recover  the  treble  damages  allowed 
by  the  statute  for  a  violation  of  its  provis- 
ions ;  and  to  these  counts  the  two  years  stat- 
ute of  limitations  was  properly  pleaded,  as, 
in  this  state,  actions  for  a  statutory  penalty 
must  be  brought  within  two  years  next 
after  the  cause  of  action  accrued.  The  last 
amended  count,  filed  more  than  seven  years 
after  the  filing  of  the  original  declaration, 
soueht  to  recover  damages  for  the  violation 
of  defendant's  common  law  liability  as  a 
carrier  for  charging  more  than  reasonable 
rates.  To  this  count  the  five  years  statute  of 
limitations  was  applicable.  It  is  conceded 
by  appellee  that  he  cannot  recover  treble  dam- 
ages for  unreasonable  charges,  except  for 
those  paid  by  him  during  the  two  vears  prior 
to  the  beginning  of  the  suit,  and  that  the  ob- 
ject of  the  amended  count  is  to  recover  single 
damages  for  the  three  years  immediately  pre- 
ceding the  two  years  for  which  treble  dam- 
ages are  claimed.  We  think  that  the  amended 
count  introduced  a  new  cause  of  action.  The 
original  declaration  declares  specially  on  the 
statute  for  the  recovery  of  a  statutory  pen- 
alty ;  alleges,  on  the  ground  of  action,  the 
charsTO  of  rates  in  excess  of  those  fixed  by 
the  schedule  of  the  commissioner;  and  con- 
cludes :  **  Whereby,  and  by  force  of  the  stat- 
ute, .  .  .  an  action  hath  accrued  .  .  . 
to  demand  and  recover  of  the  defendant  three 
times  the  amount  of  said  sum  of  money," 
etc.,  "with  reasonable  attorney's  fee,  in  a 
sum  to  be  fixed  by  the  court."  The  amended 
count  is  based  on  an  alleged  common  law  li- 
ability, or  on  an  implied  contract  to  repay 
money  obtained  by  wrongful  overcharges. 
Before  it  was  filed  the  cause  of  action  set 
forth  in  it  had  been  barred  by  the  five  years 
statute  of  limitations.  If  a  new  suit  had 
been  oegun  for  the  same  cause  of  action  at 
the  time  of  the  amendment,  it  could  not  have 
been  maintained,  and  there  is  no  more  reason 
why  the  cause  of  action  should  be  enforced 
when  embodied  in  an  amended  declaration 
than  when  forming  the  subject-matter  of 
a  new  suit.  Although  an  amendment  may 
properly  be  allowed,  it  does  not  necessarily, 
when  allowed,  have  the  effect  of  relating 
back  to  the  date  of  bringing  the  suit,  for  the 
purpose  of  determining  questions  of  limita- 
tion. An  amendment  which  introduces  % 
cause  of  action  barred  by  limitation  is  in- 
effectual to  avoid  the  statutory  bar.  Oibbant 
V.  The  Steamboat  *" Fanny  Barker,''  40  Mo. 
258;  Baker  v.  Missouri  Pae.  R,  (Jo.  supra; 
People  V.  Judffe  of  Newaygo  Oireuit  Ct,  37 
Mich.  188;  MeMn  y.  Smith,  12  N.  H.  462; 
lUinois  db  St,  L.  R.  db  Coal  Co.  v.  People,  19 
111.  App.  141.  Where  the  original  declara-  i 
tion  sets  up  overcharges  upon  certain  ship- 
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ments,  and  the  amended  declaration  sets  up 
overdliafges  on  other  and  different  shipments, 
the  causes  of  action  are  not  the  same.  JUi- 
fiaia  Cent.  K  Co.  v.  CM,  64  111.  140 ;  Phelp$  r. 
lUinmi  Cent.  R,  Co.  94  111.  548;  North  Chi- 
MQO  RoUing  Mill  Co.  ▼.  M<mka,  107  111.  840. 
Here  the  original  declaration  seeks  to  recover 
penalties  for  overcharges  on  shipments  made 
subsequent  to  JNovembcr  2,  1880,  while  the 
last  additional  count  of  the  amended  declara- 
tion declares  for  damages  on  a(x;ount  of  over- 
charges on  shipments  made  prior  to  October 
17,  1880.  We  are  of  the  opinion  that  there 
was  no  error  in  overruling  the  demurrer  to 
the  sixth  plea. 

One  or,  two  other  minor  objections  are 
urged,  but,  after  a  careful  consideration  of 
them,  we  are  satisfied  that  they  are  not  well 
taken. 

ThtiudgmtnX  oj  the  Circuit  Court  m  affirmed. 


Georgia  BURDICK.  Plff.  in  Err., 

V. 

PEOPLE  of  the  State  of  Illinois. 
atf  ni.  000.) 

1.  A  fltatute  maUBg^  It  anlawftal  for 
any  person  to  sell  a  railroad  or  steam- 
boat tickets  or  any  part  thereof,  wltbout  a 
oerti locate  from  the  carrier,  except  in  case  of  the 
sale  of  part  of  a  ticket  by  a  person  who  has 
bouffbt  it  with  the  bona  fide  intentioD  of  travel- 
iDflr  upon  it,  does  not  violate  the  cons'itutionid 
provlsiuD  atrninst  deprivation  of  life,  liberty,  or 
property  without  due  process  of  law. 

8.  The  obligation  of  eontraets  is  not 
impaired  as  to  tickets  thereafter  issued  by  a 
statute  restricting  the  sale  thereof  without  a 
certificate  of  authority  from  the  carrier. 

8.  The  reflrnlation  of  the  sale  of  tickets 
on  railroads  and  steamboats,  which 
makes  sucta  sale  unlawful  without  a  certificate 
of  authority  from  the  carrier,  is  not  a  regulation 
of  commerce  beyond  the  power  of  a  state  legis- 


lature, but  is  a  mere  police  reffulation  of  a  pub^^ 
lie  employment.  , 
4«  The  priwilegroa  or  inimnnities  of  eiti-^ 
sens  under  the  Federal  Constitntlon  or- 
under  the  ccmstitution  of  IllJnois*  which 
provides  that  the  general  assembly  shall  not  paaa> 
special  laws  ffrantinff  any  special  or  exclasive- 
privilege,  immunity,  or  franchise,  are  not  in- 
fringed by  a  statute  prohibiting  the  sale  of  rail- 
road or  steamboat  tickets  without  a  certificate 
of  authority  from  the  carrier,  except  when  one- 
who  has  bought  a  ticket  from  such  agent  with 
the  bona  fide  intention  of  traveling  upon  It 
makes  the  sale. 

(Aprfl  t,  1»A.) 

ERROR  to  the  Chrcait  Court  for  Jackf>oa 
County  to  review  a  judgment  convicting- 
defendant  upon  an  indioment  for  selling  rail- 
road tickets  contrary  to  the  provisions  of  the- 
statute.    Affirmed. 

The  facts  are  stated  In  the  opinion. 

Meesri,  Hill  St  Martin»  for  plainttlf  ii^ 
error: 

'  If  it  is  true  that  raflroad  companies  maj 
legally  sell  to  any  person  any  number  of  tick- 
ets or  other  certificates  entitling  any  holder  to 
travel  over  their  roads,  then  certainly  unless^ 
these  tickets  are  limited  to  the  use  of  the  pur- 
chaser, he,  the  purchaser,  owns  said  tickeis — 
they  are  his  property.  And  it  will  not  do  to- 
ssy that  they  are  only  evidence  of  the  holder's 
right  to  travel,  and  not  the  Tight  itself,  for  the 
same  mav  be  said  of  a  promissory  note,  it  i» 
only  evidence  of  indebtedness,  and  yet  aU 
the  courts  have  held  thai  the  legal  holder  of 
such  promiasory  note  has  a  property  therein. 
Why  should  the  legal  holder  of  a  railroad 
ticket  occupy  a  dilferent  position? 

If  a  railroad  ticket  is  property,  then  the  iren- 
eral  assembly  has  no  authority  under  the  con- 
stitution or  the  common  law  to  pass  an  act 
depriving  the  holder  of  such  property  from 
selling  it  to  whom  be  pleases. 

Every^  citizen  shall  bold  his  property  and 
immunities   under  the  general   rules  which 


NoTB.~5tattites  agalnet  ticket  brokerage  or  *'sealp- 
ino.'* 

While  it  was  held  in  State  v.  Ray  (N.  C.)  14  L.  B. 
A.  629,  that  the  sale  of  a  sintrle  ticket  by  the  owner 
because  he  was  unable  to  use  it  did  not  constitute 
an  oflTense  under  statute  making  it  unlawful  for 
any  person  *^  sell  or  deal  in  tickets,"  the  lan- 
guage of  the  Illinois  statute  construed  in  the  above 
case  is  too  plain  to  permit  its  construction  so  as  to 
exempt  the  sale  of  a  single  ticket  therefrom. 

An  Indiana  statute  similar  to  that  of  Illinois,  con- 
sidered in  the  main  case  of  Burdick  v.  Pboplb,  was 
assailed  in  Fry  v.  State,  63  Ind.  652,  aO  Am.  Rep.  288. 
This  was,  we  believe,  the  first  statute  of  the  kind.  It 
provided  that  none  but  autnorized  agents  should 
fieU  tickets  and  ttiat  no  purchaser  should  sell  an 
unused  ticket  or  portion  of  it  to  any  one  except  a 
bona  fide  traveler.  Also  that  the  carrier  must  re- 
deem such  unused  tickets.  The  statute  was  at- 
tacked as  uncoDstitutional  as  a  denial  of  equal 
privileges  and  immunities  and  also  as  a  restriction 
of  commerce  an  impairment  of  the  obligation  of 
contracts,  but  the  court  held  it  constitutional  at 
least  as  to  subsequent  contracts  against  all  these  ob- 
jections and  declared  It  to  bo  an  exercise  of  police 
power. 

.  A  recent  Minnesota  statute  of  the  same  kind  is 
24L.R.A. 


upheld  against  similar  objections  In  State  v.  Cor- 
bett  (Minn.)  post,  p. 498. 

That  tickets  sold  by  brokers  at  rates  lower  thai^ 
those  charged  at  regular  offices  of  the  carrier  con- 
stitute an  unlawful  discrimination  under  the  in- 
terstate commerce  act  of  congress  was  decided  by 
the  interstate  commerce  commission  in  He  Passen- 
ger Tariffs  and  Rate  Wars,  2  Inters.  Com.  Uep.  840. 
and  the  opinion  therein  by  Judge  Gooley  review*^ 
at  length  and  vigorously  the  evils  of  the  scalping 
system. 

A  recommendation  of  the  commiasion  for  legis- 
lation to  prevent  those  evils  may  be  found  in  the- 
annual  report  of  the  interstate  commerce  commis- 
sion, 8  Inters.  Com.  Rep.  860,  and  is  also  recited  in 
Ray  on  Passenger  Carriers,  pp.  481-496. 

As  to  the  constitutional  privileges  and  immuni- 
ties of  citizens  which  is  one  of  the  grounds  of  at- 
tack on  these  statutes,  see  not«  to  Louisville  Safety 
Vault  ft  T.  Co.  V.  LouisviUe  &  N.  R.  Co.  (Ey.)  14  U 
R.  A.  679. 

The  aesignibility  of  railroad  tickets  Is  considered 
in  Nichols  V.  Southern  Pac.  Co.  (Or.)  18  L.  R.  A.  56,. 
and  in  the  note  to  that  case,  but  the  effect  of  %■ 
statute  like  that  of  Illinois  was  not  considered  oor 
in  vol  ved  in  the  oases  there  presen  ted.       B.  A.  R. 


See  aUo  24   L.   R.   A.   498;   2!)    L.  \\.  A.  4(18:   43  L.  K.  A.  204. 


1804. 


BuRDicK  V.  People. 


153 


fOTvm  flocietj.  Eyerytbing  which  may  pass 
under  the  form  of  an  enactment  ia  not  the  law 
of  the  land. 

JDartmottth  CcUege  TmtUm  ▼.  Woodward,  17 
U.  S.  4  Wheat  618,  4  L.  ed.  620. 

The  terms  "the  law  of  the  land"  and  "due 
process,"  as  used  in  the  constitation,  do  not 
mean  a  statute  passed  for  the  purpose  of  in- 
terfering with  property.  That  construction 
would,  io  effect,  say  to  the  le^ islatiye  body,  you 
cannot  deprive  a  man  of  his  property  unless 
you  pass  a  statute  for  that  purpose.  In  other 
words,  you  shall  not  violate  the  cons  itution 
and  deprive  a  man  of  his  property,  unless  you 
choose  to  do  it. 

Taylor  v.  Porter,  4  Hill,  140,  40  Am.  Dec. 
274.  Ervine'»  App,  1«  Pa.  256.  55  Am.  Dec. 
499;  ArtatDnmith  ▼.  B'lrlingim,  4  McLean,  489; 
Lane  t.  Dorman,  4  III.  2.i8.  86  Am.  Dec.  548; 
Hoke^i.  Eender9on,  15N.C.  15,  *^6  Am.  Dec.  677. 
Defendant  in  this  case  had  a  vested  right  in 
the  tickets  which  it  is  alleged  he  sold. 

The  act  is  also  in  contravention  of  the  Con- 
stitution of  the  United  States,  which  provides 
that  the  state  shall  pass  no  law  impairing  the 
obligHtion  of  a  contract. 
Fed.  Const  art.  1,  g  10. 
The  railroad  company  has  the  right  to  sell 
snch  tickets,  and  the  defendant  had  the  right 
to  buy,  but  the  law  purports  to  prohibit  the 
defendant  f mm  selling  the  same  after  they  are 
purchased.  This  act  certainly  impairs  the  ob- 
iigatinn  of  such  contract 

MeOmekenv,  Hayward,  48  U.  8.  2  How.  612, 
11  L.  ed.  899;  Ogden  v.  Saunders,  25  U.  8.  12 
Wbeat.  259,  6  L  ed.  621;  Von  Baumbfiehy. 
Bade.  9  Wis.  577,  76  Am.  Dec.  283;  Johneon 
V.  IliggiM,  3  Met.  (Ky.)  566. 

Mtfie»».  Maurice  T.  Mahoney,  J.  W. 
Herbert*  W.  S.  Forrest,  and  M.  Rosen- 
thi»L  »•  r  ihc  pt-ople. 

Ha^pnider,  J. ,  delivered  the  opinion  of  the 
cour  . 

This  was  an  indictment  against  plaintiff  in 
error  for  wrongfully  and  unlawfully  Felling  to 
one  Li.  H.  Myers  one  certain  railroad  ticket,  en- 
liUirijr  *he  holder  thereof  to  travel  upon  ihe  Il- 
linois Cetiiral  Railroad  from  Cairo,  in  Illinois. 
10  Chi  I  ago,  in  the  same  state,  in  Yiolttiion  of 
ihe  following  statute  of  Illinois: 
"An  act  to  prevent  frauds  upon  travelers  and 
owner  or  owners  of  any  railroad,  steam- 
boat or  other  conveyance  for  the  transporta- 
tion of  passengers.     Approved   April  19, 
1875.     In  force  July  1,  1875. 
"Section  1.     Be  it  enacted  by  the  people 
of  the  state  of  Illinois,  represented  in  the 
general  &H8embly :    That  it  shall  be  the  duty 
of  the  owner  or  owners  of  any  railroad  or 
steamboat    for    the    transportation   of    pas> 
aengers,  to  provide  each  agent  who  may  be 
authorized  to  sell  tickets  or  other  certificates 
entitling  the  holder  to  travel  upon  any  rail- 
road or  steamboat,  with  a  certificate  setting 
forth  tlie  authority  of  such  agent  to  make 
snch  sales,  which  certificate  shall  be  duly  at- 
tested by  the  corporate  seal  of  the  owner  of 
inch  railroad  or  steamboat. 

"Sec.  2.  That  it  shall  not  be  lawful  for 
any  person  not  possessed  of  such  authority, 
BO  evidenced,  to  sell,  barter,  or  transfer  for 
any  consideration  whatever,  the  whole  or  any 
part  of  any  ticket  or  tickets,  passes,  or  other 
24  L.  a  A. 


evidences  of  the  holder's  title  to  travel  on  any 
railroad  or  steamboat,  whether  the  same  l)e 
situated,  operated  or  owned,  within  or  with- 
out the  limits  of  this  state. 

"  Sec.  8.  That  any  person  or  persons  violat- 
ing the  provisions  of  the  second  section  of 
this  act  shall  be  deemed  guilty  of  misde- 
meanor, and  shall  be  liable  to  be  punished 
by  a  fine  not  exceeding  five  hundred  dollars, 
and  by  imprisonment  not  exceeding  one  year, 
or  either  or  both,  in  the  discretion  of  the 
court  in  which  such  person  or  persons  shall 
be  convicted. 

**  Sec.  4.  That  It  shall  be  the  dutv  of  every 
agent  who  shall  be  authorized  to  sell  tictvets, 
or  parts  of  tickets,  or  other  evidences  of  the 
holder's  title  to  travel,  to  exhibit  to  any  i>er- 
son  desiring  to  purchase  a  ticket,  or  to  any 
officer  of  the  law  who  may  request  him,  the 
certificate  of  his  authority  thus  to  sell,  and 
to  keep  said  certificate  posted  in  a  conspicu- 
ous place  in  his  office  for  the  information  of 
travelers. 

**8ec.  5.  That  it  shall  be  the  dutv  of  the 
owner  or  owners  of  railroad  or  steamboat,  by 
their  agents  or  managers,  to  provide  for  tlio 
redemption  of  the  whole,  or  any  parts  or  cou- 
pons of  any  ticket  or  tickets,  as  they  may 
have  sold,  as  the  purchaser,  for  any  reason, 
has  not  used,  and  does  not  desire  to  use,  at  a. 
rate  which  shall  be  equal  to  the  difference- 
between  the  price  paid  for  the  whole  ticket 
and  the  cost  of  a  ticket  between  the  points  for 
which  the  proportion  of  said  ticket  was  act- 
ually used  ;  and  the  sale  by  any  person  of  the 
unused  portion  of  any  ticket,  otherwise  than 
by  the  presentation  of  the  same  for  redemp- 
tion, as  provided  for  in  this  section,  shall  be- 
deemed  to  be  a  violation  of  the  provisions  of 
this  act,  and  shall  be  punished  as  is  herein- 
before provided  :  provided,  that  this  net  shall 
not  prohibit  any  person  who  has  purchased 
a  ticket  from  any  agent  authorized  by  thia 
act,  with  the  bona  fide  intention  of  traveling 
upon  the  same,  from  selling  any  part  of  tlie- 
same  to  any  other  person. 

**8ec.  6.  Any  railroad  or  steamboat  com- 
pany that  shall,  by  any  of  its  ticket  agenta 
in  this  state,  refuse  to  redeem  any  of  its  tick- 
ets or  parts  of  tickets  as  prescribed  in  section 
6  of  this  Act,  shnll  pay  a  fine  of  five  hundred 
dollars  for  each  offense,  to  the  people  of  the 
state  of  Illinois,  and  it  shall  be  unlawful  for 
said  company,  subsequent  to  such  refusal,  to 
sell  any  ticket  or  tickets  in  this  state  until 
surh  fine  is  paid."   3  Starr  &G.  Stat.  p.  1U51. 

The  defendant,  before  pleading  to  the  in- 
dictment, moved  to  quash  it,  upon  the  al- 
leged ground  that  said  act  was  in  contraven- 
tion of  the  constitutions  of  the  United  Statea 
and  of  the  state  of  Illinois;  but  said  motioi» 
was  overruled,  and  exception  taken.  The- 
court  refused  to  give  for  the  defendant  an  in- 
struction to  the  effect  that  said  act  was  in 
contravention  of  said  constitutions,  and 
therefore,  void,  to  which  refusal  defendant 
excepted.  The  jury  found  the  defendant 
guilty.  Motions  for  new  trial  and  in  arrest 
of  judgment  were  overruled,  to  which  excep- 
tion was  taken ;  and  judgment  was  entered 
upon  the  verdict,  lining  defendant  $500,  ta 
which,  also,  exception  was  taken.  The  sub- 
ject presented  for  consideration  is  the  oonsti- 
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tutionality  of  the  above  aet,  and  we  .will  con 
aider  the  objections  to  its  validity  in  the  order 
in  which  they  are  presented  by  the  counsel 
for  the  plaintiff  in  error  in  their  brief. 

1.  It  Is  contended  that  the  act  violates  sec- 
tion 2  of  article  2  of  the  Constitution  of  Illi- 
nois, which  provides  that  ''no  person  shall 
be  deprived  of  life,  liberty, or  proi)ertv  with- 
out  due  process  of  law,"  and  that  it  also  vio- 
lates the  provisions  of  a  similar  character  in 
the  Federal  Constitution.  U.  S.  Const  arts. 
6,  14.  Amend.,  1  Starr  <&  C.  Stat.  pp.  86, 
88,  89.  The  position  of  counsel  is  that,  when 
a  man  purchases  tickets  or  other  certificates 
entitling  the  holder  to  travel  upon  any  rail- 
road, etc.,  as  stated  in  the  act,  such  tickets 
are  his  property,  and  that  the  legislature  has 
no  authority  to  pass  an  act  depriving  the 
holder  of  such  property  of  the  right  to  sell 
it  to  whom  he  pleases.  The  constitution  does 
not  say  that  the  disposition  of  property  may 
not  be  limited  or  regulated  when  the  interests 
•of  the  public  so  require,  but  that  no  person 
shall  be  "deprived"  of  his  property  without 
due  process  of  law.  The  phrase  ^  due  process 
of  law"  is  the  equivalent  of  the  words  "  law 
of  the  land, "  as  used  in  Magna  Charta,  and 
means  "  in  the  due  course  of  legal  proceedings 
according  to  those  rules  and  forms  which  have 
been  established  for  the  protection  of  private 
rights."  Board  oj  Education  of  the  State  v. 
BakeweU,  122  111.  389 ;  B/unehart  v.  Schuyler, 
7  III.  473;  Damdscm  v.  New  Orleans,  96  U. 
:S.  97,  24  L.  ed.  616 ;  Cooley,  Const.  Lim. 
5th  ed.*  856,  top  p.  485.  An  act  of  the 
legislature  is  not  necessarily  the  ''law  of  the 
land."  A  state  cannot  make  anything  ''due 
process  of  law"  which,  by  its  own  legisla- 
tion, it  declares  to  be  such.  An  act  of  the 
legislature  which  transfers  the  property  of 
one  man  to  another  without  his  consent  is  not 
A  constitutional  exercise  of  legislative  power, 
because,  if  effectual,  it  operates  to  deprive  a 
man  of  his  property  without  ^'due  process  of 
law."  Davidson  ^v.  New  Orleans^  supra: 
Tayhr  v.  Porter,  4  Hill,  140,  40  Am.  Dec. 
1874;  Bohn  v.  Harris,  180  111.  525;  Ervine's 
App.  16  Pa.  256,  55  Am.  Dec.  499 ;  Hoke  v. 
Henderstm,  15  N.  C.  1,  25  Am.  Dec.  877. 

If,  therefore,  the  above  Act  of  1875  operates 
to  deprive  the  holder  of  a  legally  purchased 
ticket  of  his  property  rights  therein,  it  must 
be  declared  to  be  void.  But,  upon  turning 
to  section  5  of  the  Act,  we  find  that  it  au- 
thorizes the  original  purchaser  of  a  ticket 
from  an  authorized  agent  to  resell  the  whole 
•or  any  unused  part  of  such  ticket  to  the  owner 
of  the  railroaa  or  steamboat  who  sold  it  to 
him,  or  to  sell  any  part  of  it  to  any  other 
person,  if  the  original  purchase  of  it  from 
the  agent  was  with  the  bona  fide  intention  of 
traveling  upon  it.  The  purchaser  is  entitled 
to  have  his  ticket  redeemed  by  the  railroad 
or  steamboat  owner  at  a  rate  fixed  by  the 
terms  of  section  5,  but  his  right  of  sale  is 
not  even  limited  to  such  owner,  provided, 
only,  his  purchase  was  made  In  the  mode  and 
for  the  purpose  stated  in  the  proviso  to  the 
-section.  In  view  of  the  provisions  contained 
in  sections  5  and  6,  we  fail  to  see  how  the 
owner  of  the  ticket  is  deprived  of  his  prop- 
erty in  it.  His  ticket  is  not  destroyed,  nor 
is  there  any  aeriooa  limitation  upon  his  use 
1f4  L.  R.  A. 


of  it.  The  design  of  the  act,  as  stated  in  iti 
title,  is  to  prevent  frauds  upon  travelers  and 
owners  of  railroads,  steamboats,  and  other 
conveyances  for  the  transportation  of  pas- 
sengers. The  business  of  a  common  carrier 
is  iT  public  employment.  The  franchises  of 
railroads  acting  under  charters  or  acts  of  in- 
corporation are  of  a  public  nature,  so  far  as 
the  safety,  convenience,  and  comfort  of  pas- 
sengers are  concerned.  Reasonable  regula- 
tions affecting  the  conduct  of  such  public 
employments  are  fit  subjects  for  legislative 
action.  The  lawmaking  power  may  provide 
means  for  remedying  such  evils  as,  in  its 
opinion,  may  exist  in  the  management  of 
these  public  agencies  of  transportation;  and 
in  doing  so  it  may  sometimes  impose  restric- 
tions, which  are  deemed  to  be  necessary,  upon 
the  use  and  enjoyment  of  property.  A  man 
is  not  deprived  of  his  propertv  unless  it  ia 
taken  away  from  him,  so  that  he  is  divestcKl 
of  his  title  and  possession.  To  limit  the  use 
and  enjoyment  of  property  by  legislative  ac- 
tion is  not  to  take  it  away  from  the  owner, 
when  the  property  whose  use  and  enjoyment 
are  so  limited  is  invested  in  a  business 
affected  with  a  public  use,  or  is  used  as  an 
accessory  i n  carry  i  d  fi:  on  such  bu s i  ness .  Mn  nn 
V.  PeojJle,  69  111.  80;  (hm.  v.  WiUon,  14. 
Phila.  384.  We  are  therefore  of  the  opinion 
that  the  act  under  consideration  does  not 
violate  section  2  of  the  Bill  of  Right;?. 

2.  The  act  is  alleged  to  contnivcue  the 
provisions  of  the  federal  and  state  constitu- 
tions which  forbid  the  passage  of  laws  im- 
pairing the  obligation  of  contrncts.  U.  8. 
Const,  art.  1,  §  10;  111.  Const,  art.  2,  5^  14, 
1  Starr  &  C.  Stat.  pp.  81,  105.  The  tickets 
proven  to  have  been  sold  by  the  plaintiff  in 
error  contain  only  the  name  of  the  railroad 
company,  the  words  "* Cairo  to  Chicago,"  the 
signature  of  the  general  ticket  agent,  and 
certain  figures  or  numbers.  It  has  been  held 
that  such  a  ticket  is  not  a  contract,  but  merely 
the  evidence  of  a  contract,  or  a  mere  receipt 
taken  or  voucher  adopted  for  convenience,  to 
show  that  the  passenger  has  paid  his  fare  from 
one  place  to  anotJier.  Logan  v.  Hannibal  db 
St.  J.  B.  Go.  77  Mo.  663;  3  Redf.  Railways, 
6th  ed.  p.  803;  Ray  Negligence  of  Imposed 
Duties,  p.  495 ;  Com.  v.  Wilson,  supra.  But, 
if  it  be  admitted  that  the  ticket  is  a  contract, 
the  statute  would  only  be  inoperative  and  of 
no  effect  as  to  contracts  existing  at  the  time 
of  its  passage.  It  would  be  valid  and  con- 
stitutional as  to  future  contracts.  It  cannot 
be  said  that  the  Act  of  1875  impaired  the  ob- 
ligation of  any  contract  connected  with  the 
tickets  upon  the  sale  of  which  the  present  in- 
dictment is  predicated.  The  tickets  sold  by 
plaintiff  in  error  were  issued  by  the  railroaa 
company  in  1893,~eighteen  ^ears  after  the 
passage  of  the  act.  The  plaintiff  in  error 
must  be  presumed  to  have  known  that  the 
sales  of  the  tickets  by  him  were  criminal 
acto.  Fryr.  State,  68  Ind.  552,  80  Adl  Rep. 
288;  Com.  v.    Wilson,  supra. 

8.  The  act  is  charged  with  contra veninc 
the  third  clause  of  section  8  of  article  1  of 
the  Federal  Constitution,  which  confers  upon 
congress  the  power  to  regulate  commercs 
among  the  several  states.  1  Starr  &  C.  Stat, 
p.  80.     In  the  present  case  the  tickets  sold 
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'^alj  entitled  the  holder  to  travel  between 
pointi  locftted  wholly  within  the  state  of 
niinois.  But  the  portion  of  the  act  upon 
which  the  present  objection  is  founded  is  the 
prohibition  contained  in  the  second  section, 
against  the  sale  of  tickets  entitling  the  holder 
to  travel  on  any  railroad  or  steamboat, 
^whether  the  same  be  situated,  operated,  or 
^wned  within  or  without  the  limits  of  this 
etate."  It  is  held  by  the  Supreme  Court  of 
the  United  States  that  interstate  commerce, 
the  regulation  of  which  is  within  the  ex- 
-dosi  ve  power  of  congress,  includes  interstate 
transportation  of  passengers.  But  the  de- 
posit in  congress  of  the  power  to  regulate 
commeroe  between  the  states  was  not  intended 
to  deprive  the  states  of  their  police  power. 
Under  its  police  power,  a  state  may  legis- 
late to  promote  domestic  order,  morals,  and 
safety ;  to  protect  the  lives,  limbs,  quiet,  and 
property  of  all  persons  within  the  state ;  to 
secure  the  general  comfort,  health,  and  prop- 
erty of  the  state ;  to  prevent  crime,  pauper- 
ism, disturbance  of  Uie  peace,  and  all  forms 
of  social  evils.  The  state  cannot  invade  the 
domain  of  the  national  government,  or  as- 
sume powers  proper] V  belonging  to  congress. 
In  relation  to  the  subject  of  commerce,  in- 
cluding interstate  passenger  travel,  the  state 
cannot  place  any  obstacle  in  the  way  of  such 
travel,  or  impose  any  burden  upon  it.  But 
many  aits  of  a  state  may  a£Fect  or  influence 
commeroe  without  amounting  to  a  regulation 
of  it.  State  legislation,  which  is  not  an 
obstacle  to  interstate  commerce,  and  imposes 
no  burden  upon  it,  and  which  comes  within 
a  proper  exercise  of  the  pel  ice  power,  is  not 
unconstitutional,  as  infringing  upon  the 
powers  of  congress.  The  Act  of  1875  is,  we 
think,  such  a  species  of  state  legislation. 
The  duties  which  it  imposes  upon  the  car- 
riers therein  named,  ana  their  agents,  cannot 
interfere  with  the  freedom  of  interstate 
travel.  Such  travel  is  not  impeded  because 
tickets  are  required  to  be  purchased  from 
agents  of  the  carrier  who  are  provided  with 
certificates  of  their  authority.  The  limita- 
tion of  the  sale  of  dckets  to  such  agents  may 
be  a  restraint  upon  the  business  of  scalpers 
and  ticket  bfx>kers,  but  cannot  be  regarded  as 
a  burden  upon  interstate  commerce.  If  the 
body  of  the  Act  of  1875  be  read  in  connection 
with  its  title,  it  must  have  been  the  opinion 
of  the  legislature  that  the  restriction  oi  sales 
of  tickets  to  authorized  agents  was  necessary 
to  prevent  frauds  upon  travelers  and  carriers, 
and  to  remedy  the  evils  growing  out  of  the 
eractices  of  scalpers  and  ticket  brokers,  as 
described  by  Mr.  Ray  in  his  work  on  Negli- 
gence of  Imposed  Duties,  Passenger  Carriers, 
tt  pases  from  491  to  498,  inclusive.  Viewed 
in  this  light,  tbe  act  in  question  amounts  to 
nothing  more  than  the  regulation  of  a  public 
employment  under  the  police  power  of  the 
state.  The  business  of  the  carrier  being  a 
proper  subject  for  the  exercise  of  the  police 
power,  its  necessary  incidents  and  adjuncts 
are  also  subject  thereto.  As  the  issuing  and 
use  of  tickets  are  required  in  such  business, 
their  sale  is  an  incident  thereof,  and  may  be 
regulated  by  legislative  action.  It  is  the 
province  of  the  legislature  to  determine  the 
nature  and  character  of  such  regulations,  and 
^L.R.A. 


the  judiciary  is  not  called  upon  to  consider 
whether  they  are  wise  or  unwise.  The  views 
herein  expressed  are  sustained  by  the  follow- 
ing authorities :  P^  v.  State,  and  Ocnn.  y. 
mUan,  iupra;  PeopU  v.  'Walaer,  11  Chicago 
Legal  News,  12 ;  Hannibal  db  8t,  J.  B.  Oo.  v. 
HuMn,  95  U.  S.  465.  24  L.  ed.  527;  PtUter^ 
tm  V.  Kentucky,  97  U.  S.  501,  24  L.  ed. 
1115;  Cooley,  Const.  Lim.  5th  ed.*574,  597. 
We  do  not  think  that  the  act  violates  the 
constitutional  provision  conferring  upon  con- 
gress the  power  to  regulate  interstate  com« 
merce. 

4.  It  is  claimed  that  the  act  violates  that 
part  of  section  22  of  article  4  of  the  Consti- 
tution of  Illinois  which  provides  that  the 
general  assembly  shall  not  pass  special  laws 
^granting  to  any  corporation,  association,  or 
individual  any  special  or  exclusive  privilege, 
immunity  or  franchise  whatever. "  1  Starr  i 
C.  Stat.  pp.  119,  120.  Counsel  contend  that 
by  the  terms  of  the  act  a  certain  class  of 
persons,  namely,  railroad  ticket  agents,  are 
permitted  to  sell  tickets,  and  are  tberebv 
granted  a  special  privilege.  We  do  not  think 
that  there  is  anv  force  in  this  contention.  It 
is  disposed  of  by  what  has  already  been  said 
in  regard  to  the  validity  of  the  act  as  aa 
exercise  of  the  police  power  of  the  state. 
The  requirement  that  tickets  shall  only  be 
sold  by  agents  authorized  so  to  do  is  merely 
a  police  regulation  as  to  the  manner  in  which 
the  business  of  the  carrier  shall  be  conducted. 
From  the  nature  of  things,  only  common 
carriers  can,  in  the  first  instance,  issue  or  sell 
tickets  for  passage  in  their  own  conveyances, 
or  over  their  own  lines.  They  have  no  mors 
a  monopoly  of  the  ticket  business  than  a 
manufacturer  has  of  the  articles  which  he 
manufactures.  The  authority  to  the  agent  is 
not  an  authority  to  sell  tickets  generally  for 
all  other  carriers,  but  only  to  sell  them  for 
the  particular  carrier  providing  the  certificate 
of  authority.  The  act  would  seem  to  impose 
upon  the  carrier  a  burden,  and  not  to  grant 
a  privilege  or  immunity,  as  the  repurchase 
of  unused  tickets  is  required ;  and,  in  order 
to  prevent  frauds,  the  sale  of  tickets  can  only 
be  made  through  agents  authorized  to  sell  in 
the  particular  mode  designated  by  the  stat- 
ute. Substantially  the  same  phraseology  con- 
tained in  section  1  of  the  present  Act,  to 
which  counsel  object  as  amounting  to  special 
legislation,  is  to  be  found  in  an  act  passed 
by  tbe  legislature  of  Indiana,  which  was  up- 
held by  the  supreme  court  of  that  state,  as  be* 
ing  consistent  with  a  constitutional  require- 
ment forbidding  the  legislative  grant  of  ex- 
clusive privileges  or  immunities  to  any 
citizen  or  class  of  citizens.  Fry  v.  Btaie^ 
supra.  We  see  no  good  reason  for  adopting 
a  different  conclusion.  Nor  can  it  be  said 
that  the  law  abridges  **  the  privileges  or  im- 
munities  of  citizens  of  the  United  States.* 
U.  S.  Const,  art.  14,  g  1,  Amend.,  1  Starr  A 
C.  Stat.  p.  88.  The  privileges  or  immunities 
referred  to  in  the  Fourteenth  Amendment  of 
the  Federal  Constitution  are  those  which  are 
fundamental,  such  as  **  protection  by  the 
government;  the  enjoyment  of  life  and 
liberty,  with  the  right  to  acquire  and  possess 
proper^  of  every  kind,  and  to  pursue  and 
obtain  happiness  and  safety ;  subject,  never- 
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theless,  to  such  restraints  ae  the  irovernment 
may  justly  proscribe  for  the  general  good  of 
he  whole.**  No  privilege  or  immuoity  of 
the  plaintiff  in  error  has  been  abridged  by 
the  Act  of  1875.  The  right  of  conducting 
the  business  of  selling  railroad  and  steam- 
boat tickets  is  curtailed  and  hedged  about  by 
certain  restrictions,  which  the  legislature 
deemed  necessary  to  prevent  frauds  upon 
travelers  and  public  carriers.  But  these 
restrictions  amount  only  to  ^'such  restraints 
as  the  government  may  Justly  prescribe  for 
the  general  good  of  ttie  whole.  **  Chrfleld  ▼. 
Coryell,  4  Wash.  C.  0.  871,  Fed.  Cas.  No. 
8.280;  Slavghter-Hause  Case$,  88  U.  S.  16 
Wall.  86,  21  L.  ed.  894.  In  the  case  at  bar, 
our  conclusion  is  that  the  statute  of  this 
state,  above  quoted,  is  not  in  conflict  with 
the  Federal  Constitution,  or  with  the  consti- 
tution of  the  state,  but  was  a  legitimate  exer- 
cise by  the  legislature  of  the  police  powers 
of  the  state.  Accordingly,  we  hold  that  no 
error  was  committed  by  tne  court  below  in 
Its  rulings  above  indicated. 
The  judgment  of  tJie  Circuit  Court  ii  afflrmed. 


PITTSBURGH,  FT.  WAYNE  &  CHICAGO 
R.  CO.  et  al.,  Apple., 

V. 

John  CHEEVERS  et  al. 

a4»  IlL  480l) 

The  ooBfl^rec^tloii  of  solicitors,  hotel 
runnerst  aAd  drivers  of  vehicles  on 
the  street  in  front  of  a  railroad  sta- 
tion* tbougb  ooDStltutiDfr  a  nuisanoe  to  the 
public,  if  it  does  not  interfere  with  the  railroad 
company  in  the  discharge  of  its  duties,  is  not  a 
nuifiunce  to  tbe  company,  for  which  It  can  ob- 
tain an  in  J  unction,  although  it  may  remotely  af- 
fect the  cumpany*8  businen  by  causing  annoy- 
ance to  its  paasengers. 

(March  81,  1894.) 

APPEAL  by  complainants  from  a  decree  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  decree  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendants  in  a  proceeding 
brought  to  enjoin  defendants  from  encroach- 
ing upon  the  complainants'  rights  in  the  street 
in  front  of  their  premises.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Georg^e  Willard,  for  appellants: 

The  carrier  owes  to  hlB  passenger  not  only 
the  duty  of  carrying  him  safely,  but  the  duty 
of  protect'ng  him  from  annoyance  and  vexa- 
tion during  the  existence  of  the  relation. 

Protection  to  Passengers,  Act  May  14, 1877. 

Full  power  and  authority  is  given  by  statute 


to  regulate  the  manner  in  which  passengei* 
and  property  sh«»ll  be  transported. 

General  Act  Inoorporaiion  Kailroads,  ^  If^ 
p.  9. 

Station  buildings  must  not  only  be  provided 
but  tbey  must  be  kepi  well  lighted  and  warme<i 
for  the  comfort  of  the  patron. 

Fencing  and  Operating  Railroads,  S  23,  Act 
March  31,  1874. 

Railway  companies  have  the  right  to  exact 
observance  of  all  reasonable  rules  calculated 
to  in<(ure  comfort,  convenience,  and  safety  oH 
its  passengers. 

lUinoie  Cent,  R,  Co,  y.  WhitUmore,  43  HL 
420,  12  Am.  Dec.  138;  Chicago  d  ^.  W.  R.Cd. 
Y,  Williame,  55  111.  183,  8  Am.  Rep.  (Hi;  ToU- 
do,  W.dW,R  Co,  V.  Oruih,  67  111.  2C2,  16- 
Am.   Rep.  618;  Chicago,   B,  db  Q.  R.  Co,  v. 
Qriffln,  68  III.  499;  Toledo,  W.  A  W.  R,  Co.  v. 
WiUiame,  77  III  854;  Chicago,  B,  db  Q.  R,  Go. 
V.  Bryan,  90  111.  126;  Chi&tgo,  R  d  Q.  R  Co. 
V.  Hans,  111  IlL  114;  Chicago  dt  A.  R  Co.  ▼. 
Pilkbury,  123  111.   9;   Jencke  v.    Coleman,   ^ 
Sumn.  221;  DayY,  Owen,  5  Mich.  520,72  Am. 
Dec.  62;  lian  v.  Chicago  dt  N.  W.  R  Co.  36^ 
Wis.  450,  17  Am.  Rep.  495;  Com,  ▼.  Power,  T 
Met.  596.  41  Am.  Dec.  465;  Uarrie  v.  Stevens,, 
81  Vt.  79,  78  Am.  Dec.  837;  Vinton  ▼.  MiddU- 
eer  R,  Co,  11  Allen,  801, 87  Am.  Dec  714;  Sum- 
miUr.  State,  8  Lea,  413,  41  Am.  Rep.  637;^ 
Barker  v.  Midland  R.  Co.  18  C.  B.  46;  Wylis^ 
V.  Elwood,  9  L.  R.  A.  726,  184  HL  281. 

The  action  of  the  runners  and  drivers  and 
tbe  effect  tbereof  consiitutes  in  law  an  inver- 
sion of  complainants'  rights  and  entitles  theok 
to  the  relief  prayed. 

Carter  v.  Chicago,  57  111.  288:  Pekin  v.  Win- 
kel,  77  111.  66:  HackY.  Eant  St.  Louis,  85  111. 
877,  28  Am.  Rep.  619;  Morrison  v.  JJinkson,^ 
87  111.  5»7,  29  Am.  Rep.  77;  Chicago  Dock  <t- 
Canal  Co.  v.  Garrity,  115  III.  155;  St,  LouU, 
A.  dt  T.  H.  R  Co.  V.  RellerilU,  20  111.  App. 
560;  Branahan  v.  Hotel  Co.  39  Ohio  St.  333,  4a 
Am.  Hep.  457;  Barker  v.  Com,  19  Pa.  412^ 
PeopU  V.  New  York.  59  How.  Pr.  277;  Calla- 
nan  v.  Oilman,  107  N.  Y.  360;  Elias  v.  Suth- 
erland,  18  Abb.  N.  C.  126;  Sherry  v.  Perkins, 
147  Mftss.  212;  Turner  v.  Iloltzman,  54  Md. 
148,  89  Am.  Rep.  361;  Wilder  v.  IJeCou,  26- 
Minn.  10;  Flynn  v.  Taylor,  14  L.  R  A.  556, 
127N.  Y.596. 

It  is  not  necessary  to  prove  any  particular 
extent  of  damage  or  interruption.  If  the  in- 
terruption is  substantial  and  tends  to  injure- 
the  complainants,  they  are  entitled  to  the  re- 
lief prayed. 

Seneca  Road  Co.  ▼.  Auburn  dk  R.  R.  Co,  5- 
Hill,  170;  Callanan  v.  Oilman,  supra;  Adam^ 
V.  Rivers,  11  Barb.  890;  Pickard  v.  Collins,  28 
Barb.  444;  Fisher  v.  Clark,  41  Barb.  829;. 
Thurston  v.  Hancock,  12  Mass.  220, 7  Am.  Dec 
57;  Broom,  Legal  Maxims,*   142,  and  ca8e» 


NOTB.— For  private  remedies  in  ease  of  common 
ouisanoe  grenerally,  see  noU  to  South  Carolina  8.  B. 
Co.  V.  Souih  Oarolina  £L  Go.  (S.  a)  4  L.  R.  A.  209. 

For  denial  of  private  remedy  on  account  of  a 
defective  condition  of  a  street,  see  Megarffee  v. 
Fbiiadelphia  (Pa.)  19  L.  B.  A.  221,  while  for  Instances 
of  private  remedies  allowed  in  respect  to  obstruc- 
tions In  street  or  on  sidewalk,  see  Bradley  v.  Pharr 
(La.)  19  L.  Et.  A.  647.  and  Flynn  v.  Taylor  (N.  Y.)  U 
L.  R.  A.  668,  the  latter  of  which  was  a  case  of  babtt- 
24L.  R.  A. 


ual  obstruction  of  a  sidewalk  la  which  an  action 
for  dama^res  was  sustained.  See  tioCa  to  that  case 
as  to  obstruction  of  street  or  sidewalk  for  busiiiefl^ 
or  building  purposes. 

For  rlffhts  of  back  men  and  similar  soltolton  oT 
patronage  at  depots,  wharves,  etc.,  considered  es- 
pecially with  reference  to  the  carriers*  ourn  prem- 
ises, see  Goto  r.  Bowen  (Mich.)  18  L.  B.  A.  818,  tad 
noCi* 


See  also  27  L.  R.  A.  430. 


1894. 
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there  cited;  1  Hl^h.  InJ.  §848;  Wood,  Nui- 
ttoce,  g§  658,  77f--772. 

Mr,  J.  lu  Hifl^h,  also  for  appellants: 

An  iiiterfereooe  with  the  pasaenfEer,  as  such, 
is  an  interference  with  the  business  of  the 
■carrier. 

The  abutting  owner  has  a  special  interest  in 
Ihe  street. 

RfS8  y.  Thomp9on,  78  Ind.  90;  Branahan  ▼. 
Botd  Co.  89  Ohio  St.  883.  48  Am.  Rep.  457; 
Carter  v.  Chteago,  57  111.  283;  Spencer  v.  Lon- 
don A  B,  B.  Ch.  %  Sim.  194;  CaUanan,  ▼.  Oil- 
man, 107  N.  Y.  860;  Jaquea  v.  National  Ex- 
Mbit  Co.  15  Abb.  N.  C.  250;  Eliat  ▼.  Suther- 
land. 18  Abb.  N.  C.  126;  SUteon  t.  Faxon,  19 
Pick.  147. 31  Am.  Dec.  123;  Knox  ▼.  New  York, 
455  Barb.  404;  MtnlteY.  NoHh  Pacific  Tramp, 
Go,  SO  Cal.  592;  Orem  ▼.  Oakei,  17  Ul.  249; 
JSnea  V.  Bureth,  123  111.  151;  Corning  ▼.  Lower- 
re,  6  Johns.  Ch.  439,  2  L.  ed.  178;  Pratt  y. 
Lewit,  39  Mich.  7;  Benjamin  ▼.  Storr,  L.  R. 
^  G.  P.  400;  CAarleaton  dt  S.  B.  Co.  y.  John- 
son, 73  Ga.  806;  Turner  y.  Hofteman,  64  Md. 
148,  39  Am.  Rep.  861;  Wilder  y.  De  Cou,  26 
Hinn.  10. 

Injunctions  baye  been  freely  granted  to  re- 
strain the  uoauthoriased  obstruction  of  or  build- 
ing upon  public  parks  and  pqtiares  at  the  suit 
■of  priyate  property  owners  abutting  ^pon  pub- 
lic streets  adjacent  to  such  squares. 

WiUiamev.  Smith,  22  Wis.  594;  LeClereqr. 
GaUtpolis  Truitees,  7  Ohip,  217,  28  Am.  Rep. 
4141;  Watertofen  TrueUee  y.  Cowen,  4  Paige, 
610, 8  L.  ed.  686,  27  Am.  Dec.  80;  Piatt  y. 
Chicago,  B.  d  Q.  B.  Co.14^  Iowa,  127, 

Sanction  of  the  city  officials  is  no  Justifica- 
tion of  the  nuisance. 

McCaffreg  y.  Smith,  41  Hun,  117;  OlaeMtner 
T.  AnheueerBnseh  Brew,  Aeao.  100  Mo.  608; 
McDonald  y.  Newark,  42  N.  T.  £q.  136;  Bran- 
ahan y.  Bold  Co.  89  Ohio  St  833,«9  Am.  Rep. 
467, 

Menr9,  Bi«ek  4b  Fitsfl^rald,  for  appel- 
lees: 

For  any  obstructions  to  streets  not  resulting 
Jo  special  injury  to  the  indiyidual,  the  public 
only  can  complain. 

MeJJonald  y.  English,  86  HI.  283;  Wood. 
Nuisance,  §  829;  Angell,  Highways,  g  286; 
Francis  y.  SchoeOhmf,  68  N.  Y.  156";  Pierce  y. 
Dc^,  7  Cow.  609 ;  Highee  y.  Camden  db  A.  R 
Co.  19  N.  J.  %.  278;  Brown  y.  BeGrqff,  60 
IJ.  J.  L.  409;  Talhott  y.  King,  82  W.  Va.  6; 
B^nd  y.  Short-Boute  B.  Tran^  Co.  10  Ky. 
L.  Rep.  900;  Began  y.  Central  Pac.  B.  Co,  71 
Cal.  83:  Chicago  y.  Union  Bldg.  Aeso,  102  111. 
379,  40  Am.  Rep.  598;  Winnetka  y.  Proutv, 
107  Dl.  225;  Beeingy,  Scott,  107  III.  605;  Matr 
thirteen  db  H.  Zine  Co,  y.  La  SaUe,  117  111. 
4ia 

A  court  will  not  enjoin,  at  a  priyate  suit,  on 
the  ground  of  public  nuisance,  that  which  is 
sanctioned  by  competent  legislation  and  is  done 
in  an  authorized  manner,  in  an  authorized 
place. 

atouding&r  ▼.  Newark,  28  N.  J.  Eq.  187; 
At^Oen,  y.  New  York  dt  L.  B.  B.  Co,  24  N. 
J.  Eq.  49;  4  Wait.  Act.  &  Def.  784;  McDonald 
y.  mglieh^  86  IlL  282. 

Pliillips»  •/.,  deliyered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  Judgment  of  the 
^  Fi.  R.  A. 


appellate  court  of  the  first  district  affirming 
a  decree  of  the  circuit  court  of  Cook  county. 
The  facts  on  which  the  decree  dismissing  the 
bill  was  based  are  sufficiently  stated  in  the 
opinion  of  the  appellate  court,  by  Moran,  J., 
which  is  as  follows:  "The  bill  in  this  case 
was  filed  to  restrain  and  preyent  encroach- 
ment upon  appellants'  rights,  as  abutting 
owners  and  occupiers  of  the  Union  Passenger 
Station  and  grounds,  situated  on  the  east  side 
of  South  Canal  street  in  Chicago.  The  bill 
claims  that  at  common  law,  and  under  the 
ordinances  of  the  city,  complainants  are  en* 
titled  to  haye  the  space  in  front  of  said  sta- 
tion grounds,  from  the  east  line  of  the  street 
west  to  the  center  line  thereof,  kept  free,  and 
unobstructed  by,  and  clear  of,  solicitors, 
hotel  runners,  and  driyers  of  all  yebicles, 
and  persons  not  in  the  employ  of  complain- 
ants, and  engaged  in  the  prosecution  and 
management  of  the  business  of  said  stations. 
Alleges  that  the  mayor,  chief  of  police,  etc., 
have  assumed,  in  their  official  capacity,  and 
against  the  will  of  complainants,  to  giye  ex- 
press driyers  and  hotel  runners  the  right  and 
privilege  of  standing  in  front  of  said  pas- 
senger station,  and  east  of  the  center  line  of 
said  Canal  street,  and  soliciting  employment, 
and  have  assumed  to  direct  policemen  on 
duty  at  said  station  not  to  interfere  with  or 
arrest  such  persons  for  so  doing;  that,  by 
reason  thereof,  persrtns,  in  large  numbers, 
gather  in  front  of  said  station,  and  near  the 
east  line  of  said  street,  and,  in  loud  tones  of 
yoice,  solicit  business  for  hotels,  express 
wagons,  and  other  yehicles,  thereby  obstruct- 
ing the  street  and  sidewalks  in  front  of  said 
stations,  and  annoying  the  occupants  of  said 
building,  and  the  throng  of  paasenfrcrs  go- 
ing to  and  from  said  station ;  that  defendant 
Cheeverff  and  Qeary  are  among  the  persons  so 
acting,  and  that  they  combine  with  others, 
and  threaten  to  continue  to  yiolate  complain- 
ants' rights.  The  prayer  is  that  the  mayor, 
chief  of  police,  etc.,  l)e  restrained  from  gly* 
ing,  against  complainants*  will,  permission 
to  any  persons  to  stand,  or  to  stand  any 
yehicfe,  in  front  of  complainants'  station, 
east  of  the  center  line  of  said  Canal  street, 
there  to  solicit  or  wait  for  employment,  and 
that  said  Cheevers  and  Qeary  be  enjoined 
from  actinff  under  any  permission  granted  by 
any  official  to  stand  in  front  of  said  station, 
and  there  wait  for  or  solicit  employment, 
and  that  said  injunction  be  made  perpetual, 
etc.  The  bill  was  answered  by  the  defend- 
ants, a  temporary  injunction  denied,  and  the 
matter  referred  to  the  master,  to  take  proofs 
and  report  his  conclusions.  The  master  re- 
ported against  granting  the  relief  prayed, 
and,  on  a  hearing  of  exceptions  to  his  re- 
port, the  same  was  confirmed,  and  the  bill 
ordered  by  the  court  to  be  dismissed  for  want 
of  equity.  The  master  has  stated  in  his  re- 
port, which  we  find  in  the  record,  the  con- 
clusions as  to  law  and  fact  reached  by  him, 
with  clearness  and  force ;  and  an  examination 
of  the  record,  and  consideration  of  the  argu- 
ments presented  in  the  briefs  of  counsel,  has 
led  us  to  the  conyiction  that  the  result 
reached  by  him,  and,  as  to  the  substantial 
questions  in  the  case,  approved  by  the  court, 
is  correct.    The  master  states  that  he  finds 
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and  concludes  that  the  manner  in  which  said 
business  of  soliciting  passengers  for  their 
patronage,  for  hotels  and  express  wagons,  is 
conducted,  is  a  nuisance  as  to  such  passen- 

Sera,  and  to  the  public,  but  that  such  con- 
uct  on  the  part  of  said  expressmen  and  hotel 
runners  does  not  interfere  with  the  railroad 
company  in  discharge  of  its  duties,  and  as  a 
common  carrier  of  freight  and  passengers, 
and  does  not  deprive  it  of  free  access  to  the 
street  in  front  of  its  depot,  and  aoes  not  in- 
terrupt or  hinder  its  business,  and  that  such 
nuisance  is  not  a  nuisance  to  the  railroad 
company  in  such  a  manner  that  it  is  specially 
and  peculiarly  injured  thereby,  aside  from 
annoyance  suffered  by  the  traveling  public 
patronizing;  its  depot  and  road.  The  whole 
effect  of  the  testimony  is  that  the  only  det- 
riment to  the  railroad  company,  from  the 
manner  of  conducting  their  business  by  the 
hotel  runners  and  expressmen,  is  through 
annoyance  caused  to  passengers  entering  and 
departing  from  said  depot ;  and  it  is  artrued 
that  from  such  annoyance  the  business  of  the 
company  is  injuriously  affected,  in  that  pas- 
sengers will  avoid  patronizing  a  depot  or 
railroad,  in  order  to  patronize  which  they 
have  to  expose  themselves  to  such  annoyance. 
I  conclude,  as  a  matter  of  law,  that  such  an- 
noyance and  indirect  injury  does  not  consti- 
tute such  a  nuisance  as  a  court  of  equity  will 
enjoin,  but  that,  in  order  to  lay  the  basis  for 
equitable  relief,  it  is  necessary  to  show  that 
the  complainant  is  injured  in  its  property 
rights  by  the  obstruction  or  interference  with 
its  easement  and  right  to  an  uninterrupted 
use  of  the  public  street  in  front  of  its  prem- 


ises; and  such  detriment  and  annoyance  a»- 
it  suffers  in  common  with  the  public,  and 
which  is  only  indirect,  must  be  left  to  the- 
public  authorities  to  regulate  and  control, 
and  cannot  be  remedied  by  a  court  of  equity 
on  the  application  of  one,  as  a  member  of 
the  public,  even  though  he  may  suffer  moro- 
than  the  majoritv  of  others  from  tlie  exist- 
ence. It  is  needless  to  discuss  the  numerous 
authorities  cited  by  the  learned  counsel  for 
appellants,  which  it  is  claimed  establish  a. 
rule  for  this  case  contrarv  to  that  stated  by 
the  master.  Each  one  will  be  found  to  de- 
pend for  its  decision  upon  special  and  pecu- 
liar circumstances  and  conditions,  which  df>- 
not  exist  in  this  case.  Such  occupation  or 
obstruction  of  a  public  street  as  will  entitle- 
an  owner  of  land  abutting  thereon  to  the  aid 
of  a  court  of  equity  to  abate  must  be  shown 
to  be  such  as  works  an  injury  to  him,  not  % 
merely  greater  in  degree  than  that  sustained 
by  others  of  the  general  public,  but  such  as- 
is  special  and  peculiar  in  its  effects  upon 
him  in  relation  to  the  use  and  enjoyment  of 
his  property.  Such  a  case  is  not  made  out 
by  this  record,  and  the  decree  dismissing  the 
bill  for  want  of  equity  must  therefore  be- 
affirmed. " 

We  have  examined  the  argument  of  coun- 
sel for  appellants  in  support  of  the  errors  as- 
signed on  the  record  here,  and  are  of  opinioifc 
that  the  decree  dismissing  the  bill  was  prop- 
erly entered.  We  are  satisfied  that  the  rea- 
sons for  affirmance  of  that  decree  are  8uf9- 
ciently  stated  in  the  foregoing  opinion. 

Tk6  judgment  of  the  AppelkUe  (hurt  U  €f^ 
firmed. 
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George  McALISTER  et  al. 

V. 

Benjamin  F.  BURGESS,  Executor,  etc.,  of 
Jane  D.  Royce,  Deceased. 


i.   Adrift  for  the  benefit  of  poor  ehurches 

of  a  city  and  vicinity  is  charitable  within  the  ex- 
ception to  the  rule  of  law  against  perpetuities. 

8.  It  !•  a  m&tter  of  common  knowledi^ 
that  the  attendants  of  any  particular  church 
are  not  limited  to  its  members,  but  are  an  indelU 
nite  and  varied  number. 

8«  There  ia  no  uncertainty  which  will 
defeat  a  sift  for  the  benefit  of  poor  ohurohes 
of  a  city  ana  vicinity. 

(Majlfi,1884.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  County  for  the  consider- 
ation of  the  full  court  of  a  bill  filed  to  nullify 
the  residuary  clause  of  the  will  of  Jane  D. 
Royce,  deceased,  as  being  void  for  creating  a 
perpetuity.  BiU  ditmisned. 
The  facts  are  stated  in  the  opinion. 

NoTc—Vor  uncertainty  and  Indeflniteness  as  to 
benedoiaries  of  charity  as  affecrinff  validity  of  gitu 
■ee  Johnnon  v.  Johnson  (Tenn.)  2S  L.  R.  A.  17B«  and 
cases  referred  to  in  footnoiU, 
34L.R.A. 


Mesan,  Robert  M.  Morse  and  Charles 
E.  Hellier,  for  complainants: 

The  words  "for  the  benefit  of**  may  be  suflEl- 
cient  to  create  a  trust. 

Q<nng  v.  Emery,  16  Pick.  107,  26  Am.  Dec^ 
645;  NichoU  v.  AUen,  130  Mass.  211,  89  Am. 
Rep.  445. 

iNo  question  is  made  that  "in  this  common- 
wealth trasts  for  the  support  of  public  worshi|^ 
and  religious  instruction,  or  the  spreading  of 
religion  at  home  or  abroad,  have  always  been 
deemed  charitable  uses." 

JacJceon  v.  Phillipe,  14  Allen,  539.  citing 
Bartlett  v.  King,  12  Mass.  587, 7  Am.  Dec.  99; 
Going  V.  Emery,  eupra;  Sohier  v.  8t,  PauTe 
Church,  12  Met,  250. 

But  it  is  equally  well  settled  that  a  church 
or  religious  society  in  this  commonwealth  is 
a  voluntary  association,  formed  for  the  use  of 
its  members  or  pewholders,  and  of  such  per- 
sons as  may  become  members  or  pewholders; 
that  it  does  not  differ  essentially  from  other 
voluntary  associations  organized  for  other  good 
purposes,  and  that  a  gift  for  its  benefit  cannot 
be  upheld  as  a  public  charity. 

AttyOen.  v.  FedercU  Street  MeeUng-Houee 
in  Boston  Proprs.  8  Gray,l;  Atty-Oen,^.  IHn- 
ity  Church,  9  Allen,  422;  AUyGen,  v.  (Met 
South  Soc.  18  Allen,  474;  Ofd  South  Soe,  v. 
Crocker,  119  Mass.  1,  20  Am.  Rep.  299. 
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AflBumfng,  Iben,  tbat  a  dft  for  the  beoefit 
of  a  particular  church  caniTot  be  supported  as 
a  public  cbaritv,  it  must  follow  that  a  gift  for 
the  benefit  of  all  the  churcbes  Id  a  particular 
place  ia  open  to  the  same  objection. 

The  case  falls  within  tbe  principle  laid  down 
in  Kent  ▼.  Dunham^  142  Mass.  di6,  66  Am. 
Rep.  667,  where  it  waa  held  that  a  derise  for 
the  benefit  of  the  destitute  descendants  of  the 
testator  was  invalid  as  a  public  charity. 

Such  a  gift  is'  too  vague  to  be  capable  of 
execution. 

Nief'oU  T.  AUeti,  supra;  Ohamberlain  t. 
SUarns.  Ill  Mass.  267. 

Mr,  D.  C.  Unseott  for  defendanta. 


V  J.,  delivered  the  opinion  of  the 
court: 

By  the  reaiduary  clause  of  her  will,  the 
testatrix  gives  property,  which  is  said  to  be 
about  $20,000  in  value,  "to  the  Evangelical 
Baptist  Benevolent  and  Missionary  Society, 
for  the  benefit  of  poor  churches  of  the  city 
of  Boeton  and  vicinity."  The  respondent 
corporation  of  that  name  was  chartered  bv 
But.  1857,  chap.  154,  ''for  the  purpose  o'f 
securing  the  constant  maintenance  in  said 
Boston  of  evangelical  preaching  for  the  young 
and  the  destitute,  with  free  seats;  for  the 
employment  of  colporteur  and  missionary 
lahorera  in  Boston  and  elsewhere;  for  the 
purpose  of  providing  suitable  central  apart- 
menta  to  otiier  and  kindred  benevolent  and 
missionary  societies,  and  for  the  general  pur- 
pose of  ministering  to  the  spiritual  wants  of 
the  needy  and  destitute.  *  The  bi  1 1  is  brought 
by  the  next  of  kin  of  the  testatrix,  who  con- 
tend that  the  residuary  clause  is  void  because 
creating^  a  trust  contrary  to  the  rule  against 
perpetuities,  and  because  the  clause  is  so  in- 
definite and  uncertain  that  its  provisions  can- 
not be  carried  out ;  and  they  ask  that  the  ex- 
ecutor be  directed  to  pay  tbe  residuary  fund 
to  the  next  of  kin  of  the  testatrix,  in  accord- 


I  with  the  laws  of  distribution.  The  at 
tomey -general  has  been  made  a  party,  and, 
by  his  answer,  claims  that  a  valid  public 
charity  was  created  by  the  clause  quoted. 
The  Evangelical  Baptist  Benevolent  &  Mis- 
sionary Society  contends  that  the  clause  i^i^es 
it  the  residue  of  the  estate  as  an  absolute  gift, 
Sliding  that  if  it  shall  be  decided  that  the 
gift  was  not  absolute,  but  in  trust  for  the 
benefit  of  poor  churches  in  Boston  and  vicin- 
ity, it  will  accept  and  administer  the  trust, 
and  contends  that  on  either  construction  of  the 
clause  the  beouest  is  valid.  The  executor 
takea  no  position  upon  the  question  whether 
the  gift  IS  absolute  or  in  trust,  but  demurs 
on  the  ground  that  the  bequest  is  a  valid  one, 
and  that  the  next  of  kin  have  no  right  to 
claim  the  fund  as  undevised  property. 

A.  gift  of  property,  to  be  lawfully  applied 
for  the  benent  of  an  indefinite  numlier  of  per- 
sona, by  bringing  their  minds  or  hearts  under 
tbe  influence  of  religion,  is  a  charity  in  the 
legal  sense,  within  the  terms  of  the  defini- 
tion given  in  Jackson  v.  PItiUip$,  14  Allen, 
689,  656.  Aa  held  in  Baler  y.  Fale»,  16 
Hasa.  488,  495 :  **  The  very  term  'church*  im- 
ports an  organization  for  religious  purposes, 
and  property  given  to  it  ao  nomine  in  the  ab- 
lence  of  all  declaration  of  trust  or  use,  must, 
S4L.RA. 


by  necessary  implication,  be  intended  to  be 
given  to  promote  the  purposes  for  which  a 
church  is  instituted,  the  most  prominent  of 
which  is  tbe  public  worship  of  God."  It  fol- 
lows that  the  legitimate  use  bv  a  church  of 
property  so  given  must  result  in  its  applica- 
tion for  the  benefit  of  those  who  attend  upon, 
or  are  within  the  sphere  of  the  influence  of, 
the  services  of  the  church,  by  bringing  them 
under  the  influence  of  religion.  It  is  a  mtit- 
ter  of  common  knowledge  that  the  individ- 
uals who  attend  the  services  of  any  particular 
church  are  not  limited  to  the  members  of  that 
church,  but  are  an  indefinite  and  varying 
number  of  persons ;  and  there  can  be  no  ques- 
tion that  an  indefinite  numlwr  of  persons  is 
constantly  benefited  by  havinic  their  minds 
and  hearts  brought  under  the  influenoe  of  re- 
ligion by  poor  cliurches  of  the  city  of  Boston 
and  vicinity.  Grants  and  donations  both  of 
real  and  personal  estate  may,  consistently 
with  existing  laws,  be  made  to  churches,  and 
provision  is  made  by  the  statute  law  for  the 
manner  in  which  such  grants  and  donations 
shall  be  held.  Pub.  Stat.  chap.  89,  ^g  1-8. 
There  seems  to  be  no  reason,  therefore,  why 
a  gift  of  property  to  one  or  more  churches 
should  not  be  held  a  charitable  gift,  and  none 
why,  if  it  is  given  in  trust,  the  trust  should 
not  be  held  a  trust  for  a  public  charity,  and 
not  subject  to  the  rule  of  law  against  per- 
petuities. 

The  plaintiffs  contend,  however,  that  it  is 
settled  by  a  course  of  decisions  that  in  this 
commonwealth  a  church  is  a  voluntary  asso- 
ciation, of  such  a  nature  that  a  gift  for  its 
benefit  cannot  be  upheld  as  public  charity, 
and  they  cite  as  authority  for  this  contention 
the  cases  of  AtiyOen,  v.  Federal  Street  Meet- 
ing-Eouee  in  Boeton  Propre,  8  Gray,  1 ;  Atty- 
Oen.  y.  Trinity  Chureh,  9  Allen,  422;  Atty- 
Gen.  ▼.  Old  South  Soe,  18  Allen,  474;  and 
Old  South  Soe.  V.  Oroeker,  119  Mass.  1,  20  Am. 
Rep.  299.  In  none  of  these  cases,  however, 
was  it  contended  that  the  gifts  or  devises  were 
void.  In  the  first  of  these  cases  the  property 
which  the  attorney -general  contended  was 
held  as  a  public  churity  was  not  the  property 
of  a  church,  but  of  the  proprietors  of  a  meet- 
ing-house ;  nor  was  it  the  proceeds  of  a  gift, 
but  of  a  purchase  for  full  consideration.  In 
tbe  second  case  there  was  a  gift  by  devise  of 
land  to  the  Rector  and  church  wardens  of 
King's  Chapel,  and  their  successora  in  olllce, 
upon  several  distinct  trusts,  one  of  which 
was  to  pay  a  stated  yearly  sum  forever  to  the 
church  ;  another,  to  pay  a  yearly  sum  for  the 
support  of  a  course  of  sermons  to  be  preached 
in  the  church  building  during  eveir  Lent; 
and  another,  to  pay  a  fixed  sum  yearly  at  tbe 
door  of. the  diurch  building,  on  certain  days 
in  Lent,  for  the  use  of  the  poor,  by  way  of  a 
contribution.  The  two  latter  gifts  were  held 
to  be  clearly  of  the  nature  of  public  chari- 
tiea ;  but  the  firat  was  not  held  void,  and  the 
reason  why  the  information  or  bill  was  dis- 
missed was  because  there  had  been  no  failure 
in  the  due  execution  of  the  trusts,  and  no  oc- 
casion existed  for  the  intervention  of  the 
court.  The  practical  result  of  the  decision 
was  that  a  church  held  for  its  own  use  a  large 
surplus  coming  from  the  devised  property, 
and  not  needed  to  execute  the  specific  public 
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charitable  trusts  created  by  the  will.  The 
•case  is  therefore  aa  authority  Id  favor  of  the 
validity  of  gifts  for  a  church,  as  well  those 
for  its  private  use  as  those  which  are  clearly 
public  charities.  In  AttyOen.  v.  OldSoutn 
Soc,  iupra,  no  question  of  tlie  validity  of  a 
gift  to  a  church,  or  in  trust  for  the  benefit  of 
«  church,  was  raised  or  considered :  and  the 
only  doctrine  there  held  which  may  be  con- 
sidered as  at  all  bearing  upon  the  present  case 
was  that  the  sacramental  contributions  of  the 
society ,  which  was  not  a  church,  but  a  re- 
ligious corporation,  were  not  impressed  with 
the  character  of  a  public  charity.  In  Old 
SutUh  8oe.  V.  Oroeker,  tupra,  the  two  con- 
veyances by  Madame  Norton  were  not  to  a 
church,  but  to  certain  persons  named,  and 
their  associates :  and  the  purpose  of  the  con- 
veyance was  not  for  general  church  purposes, 
but  for  the  erection  of  a  meeting-house  and 
•of  a  dwelling  for  the  minister,  while  her  de- 
vise, although  to  the  **  Third  Church  of  Christ 
in  Boston, "  was  not  for  the  general  purposes 
of  the  church,  but  *'for  the  use  of  the  min- 
istry In  the  said  church,  successively,  for- 
ever." While  it  was  held  that  no  public 
charity  was  created  by  the  deeds  or  the  de- 
vise, it  was  also  held  that  a  trust  not  ob- 
noxious to  the  rule  of  law  against  perpetuities 
was  created  bv  them.  The  case  is  certainly 
not  an  authority  for  the  position  that  a  gift 
for  the  benefit  of  a  church,  simpliciter,  is  not 
a  public  charity,  and  is  an  authority  that  a 
devise  to  a  church  for  the  use  of  tlie  ministry 
in  the  church,  forever,  is  a  good  devise.  In 
our  opinion,  a  gift  to  a  chul-ch,  without  re- 
strictions as  to  the  use  to  be  made  of  the 
property,  is  a  gift  to  be  applied  for  the  pro- 
motion of  public  worship  and  of  religious 
instruction,  which  must  necef^sarily  influence 
other  than  church  members,  and  has  all  the 
elements  of  a  public  charity. 
34L.R.A. 


If,  as  contended  by  the  Evangelical  Baptist 
Benevolent  &  Missionary  Society,  the  gift  is 
not  in  trust,  but  is  an  absolute  one  to  that 
corporation,  there  can  be,  of  course,  no  Ques- 
tion of  its  validity  on  the  ground  that  'it  is 
obnoxious  to  the  rule  against  perpetuities. 
It  is  not  now  necessary  to  decide  wliether  the 
gift  is  absolute,  or  in  trust.  That  question 
depends  upon  whether  the  testatrix  used  the 
words,  "for  the  benefit  of  poor  churclies  of 
Boston  and  vicinity,  **  as  a  further  descrl  ption 
to  identify  the  legatee,  or  a  direction  to  the 
legatee  to  use  in  a  particular  branch  of  ita 
work  a  fund  which  she  gave  to  it  absolutely, 
or  meant  that  the  bequest  was  to  be  used  only 
for  the  benefit  of  the  churches  indicated. 
Nor,  in  our  opinion,  is  the  gift,  wliether  ab« 
solute  or  conditional,  void  for  uncertainty. 
It  is  not  contended  by  the  plaintiffs  that 
tliere  are  no  poor  churches  in  Boston  and 
vicinity,  and  we  see  no  more  practical  difiS- 
cutty  in  ascertaining  the  beneficiaries,  if  the 
bequest  is  a  trust,  than  in  the  case  of  poor 
persons,  or  of  deserving  charitable  institu- 
tions, while  the  territorial  designation  is  suf- 
ficiently exact.  See  Jack»on  v.  PhiU%p%,  14 
Allen,  689,  607;  8&r$e  v.  Chapman,  168  Mass. 
400. 

It  is  not  necessary  now  to  decide  whether, 
if  the  bequest  is  in' trust  for  poor  churches  of 
Boston  and  vicinity,  it  is  a  permanent  trust, 
or  one  which  could  properly  be  executed  hy 
an  immediate  distribution  of  the  whole  funa. 
All  that  we  now  decide  is  that  the  beauest, 
however  it  may  be  construed,  is  a  valid  one, 
and  that  the  next  of  Isin  of  the  testatrix  have 
no  right  to  have  the  residuary  fund,  of  which 
it  disposes,  distributed  to  them  as  intestate 
property. 

Demurren  nutained^  and  bill  dismissed 
with  oosta. 
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An  ordlniuiee  imposliif  »  tas  of  $8  on 
each  tele^rapht  tolephono.  eleetrie 
Ughtv  or  othor  pole  except  trolley  poles 
med  ezeliMlYely  for  wires  of  street  rail  trays  does 
not  violate  the  rterbt  of  a  teleirrapta  compaoy, 
wUcb  bas  aocepted  the  provisions  of  the  Act  of 
Oonffreas  of  July,  1W6.  giving  it  the  privilege  of 
operating  a  line  over  post-roads. 

(June  19«  IBMO 

APPEAL  by  defendant  from  a  Jud^^ent  of 
the  Court  of  CominoD  Pleas  for  Baltimore 
Coanty  in  favor  of  plaintiff  in  an  action 
brought  to  recover  a  tax  which  had  been  as- 
sessed bj  tbe  plaintiff  city  upon  the  poles  used 
by  tbe  defendant  in  its  business.  AJjUrmed. 
Tbe  facts  are  stated  in  tbe  opinion. 


Me$9n.  R.  8.  Chtemsej'  and  George 
H.  Bates,  for  apiiellant: 

Is  it  shown  that  there  is  any  legislative  au- 
tbority  or  permission  to  impose  tbis  tax? 

A  city  ordinance  for  police  regulation  is  void 
if  it  is  made  a  means  of  revenue. 

Van$ant  v.  Harlem  Stage  Co.  of  Baltimore, 
09  Md.  880;  £»aU^.  Bou>e,  73  Md.  548;  Boston 
Comre.  v.  Cotey,  74  Md.  268. 

A  regulation  is  not  a  tax. 

Western  Union  Tefeg.  Co.  t.  Pendleton,  123 
U.  8.  859.  80  L.  ed.  1187. 

A  tax  is  a  regulation  when  applied  to  means 
of  interstate  commerce  and  is  within  the  pro- 
hibition of  United  States  Constitution  that  pre- 
vents any  regulation  of  interstate  or  foreign 
commerce  without  authority  of  con.^ress. 

Henderson  v.  Wiek/iam,  93  U.  8.  259,  28  L. 
ed.  548. 

An  ordinance  may  regulate  but  not  restrain 
trade. 

Aorihsrn  Liberties  Comrs.  v.  Northern  Lib- 
erties Oas  Co,  12  Pa.  321:  Worren  v.  Oeer,  117 
Pa.  207;  Knudler  v.  NorH'^toicn,  100  Pa.  878, 
45  Am.  Rep.  884;  Millerstown  v.  BtU,  128  Pa. 


XOTE.— Pimrer  of  states  to  eontrrd  or  impow  burdens 
ujian  interstate  tsUaraphand  telephone  companies, 

Tbe  conclusion  to  be  drawn  from  all  the  decisions 
of  the  Supreme  Court  of  the  United  States  bearing 
upon  the  subject  seems  to  be  clear  that  a  state  can- 
not impose  burdens  of  any  kind  whatever  upon  in- 
tentate  messages  by  telegraph  or  telephone:  but 
that  business  of  such  companies,  so  far  as  it  con- 
sists of  messages  of  private  individuals  between 
points  In  the  stRte,  is  subject  to  state  regulation 
«nd  taxation.  This  doctrine  runs  throufrh  the  de- 
•dsiODs  touching  the  various  kluda  of  state  inter- 
ference and  burdens  on  such  business. 

In  American  U.  Teleg.  Co.  v.  Western  TJ.  Teleg. 
Co.  87  Ala.  38. 42  Am.  Elep.  90.  a  state  constitutional 
provision  requiring  a  foreign  corporation  to  have 
«  known  place  of  business  and  an  authorized  agent 
to  the  state  was  held  to  be  a  valid  police  regulation 
aod  not  an  unconstitutional  interference  with  in- 
terstate commerce  in  respect  to  a  foreign  telegraph 
company.  But  in  that  case  the  company  had  ac- 
quired no  property  nor  attempted  to  construct  any 
iloe  in  the  state  and  no  intestate  business  of  tbe 
dDlted  States  officers  or  agents  was  Involved.  Tt 
voald  seem  under  the  federal  decisions  cited  be- 
low that  the  company  would  have  the  right  to  en- 
g^fe  in  interstate  business  or  do  business  for  the 
govenunent  without  any  interference  by  the  state. 

Lieensesfor  Ooino  business. 

Where  the  business  of  a  telegraph  company  is 
lirgely  interstate  and  tbe  company  has  complied 
with  the  Act  of  Congress  of  July  ii,  I860,  so  as  to 
1)6  entitled  to  the  use  of  poet-roads,  a  municipal  li- 
cense tax.  as  a  condition  precedent  to  the  doing  of 
toy  business  within  a  municipality.  Is  unconstitu- 
tk>DaL  Bradford  v.  Postal  Teleg.  Co.  (Pa.)  11  By. 
•ftCorp.  L.  J.  64. 

Tbis  doctrine  was  fully  established  in  the  case  of 
Leloap  T.  Port  of  Mobile.  127  U.  B.  640. 82  L.  ed.  811. 
reversing  Port  of  Mobile  v.  Leloup,  76  Ala.  401.  The 
<lecision  of  the  United  States  Supreme  Court,  the 
scarce  of  ultimate  authority  on  the  question,  was 
that  no  munioipal  license  tax  could  be  authorized 
hy  a  state  on  a  foreign  telegraph  company  acting 
UDder  the  act  of  congress,  where  it  was  engaged  in 
interstate  business,  if  the  tax  was  Imposed  on  the 
vhole  business  of  the  company,  although  a  portion 
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of  such  business  was  entirely  within  the  state. 
This  case  establishes  clearly  the  proposition  that 
telegraph  businees  between  states  is  interstate 
commerce  within  the  constitutional  protection 
against  interference. 

But  a  license  tax  of  $500  Imposed  by  a  city  ordi- 
nance as  a  condition  of  carrying  on  business  with- 
in the  city  by  sending  messages  between  points  in 
the  same  state,  other  than  messages  sent  for  the 
United  States  government,  its  officers  or  agents,  is 
not  unconstitutional,  although  the  company  is  also 
engaged  in  interstate  business.  While  the  inter- 
state business  of  the  company,  or  that  which  Is 
done  by  it  for  the  United  States  government,  can- 
not be  prohibited,  or  in  any  respect  interfered 
with  by  municipal  or  state  authorities,  such  part 
of  the  business  of  the  company  as  cunsists  of  mes- 
sages for  private  individuals  between  points  in  the 
same  state  is  subject  to  state  regulation  and  bur- 
dens, al. hough  they  are  not  between  points  within 
the  city,  but  between  that  city  and  other  places 
within  the  state,  so  that  a  license  tax  or  other  bur- 
den may  be  Imposed  in  two  cities  for  the  same 
messaare.  Postal  Teleg.  Cable  Co.  v.  Charleston,  158 
U.  S.  602, 88  L.  ed.  971. 

That  a  city  cannot  tax  the  government  business 
of  a  telegraph  company  acting  under  the  act  of 
congress  is  declared  in  (liarleston  v.  Postal  Teleg. 
Cable  Co.  (S.  C)  9  By.  &  Corp.  L.  J.  129.  in  which  it 
is  also  held  that  the  authority  of  a  city  to  Impose  a 
license  tax  on  business  of  a  telegraph  company 
wholly  or  partly  within  the  state  does  not  author- 
ize a  tax  on  all  the  business  of  the  company  within 
the  state. 

This  subject  of  licenses  appears  also  under  dtflTer- 
ent  headings  below.  In  respect  to  various  forms  of 
taxation. 

Tax  onmessaoes. 

Telephone  messages  sent  to  other  states  consti- 
tute interstate  commerce,  which  are  not  subject  to 
state  taxation.  Re  Pennsylvania  Teleph.  Co.  (K. 
J.)  9  By.  St  Corp.  L.  J.  112. 

A  tax  on  each  telegraph  message  under  state  au- 
thority is  unconstitutional,  so  far  as  ittoucbefl  mes- 
sages between  states,  or  those  sent  by  United 
States  officers  or  agents,  where  the  company  has 
accepted  tho  Act  of  Congress  of  July  24. 1868  (Bev. 
11 
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155;  Sayre  v.  Fhillips,  16  L.  R.  A.  49,  148  Pa, 
483. 

The  fltate  legislature  never  iDtended  and  did 
not  in  fact  surrender  the  state  control  of  ibe 
streets  in  Hnltimore  to  tbe  mayor  and  city 
council  of  Baltinoore. 

Kr.ch  V.  Aorth  Avenue  R.  Co,  15  L.  R.  A. 
877.  75  Md.  222;  North  Raltimore  Pass.  B.  Co, 
V.  Baltimore,  75  Md.  247. 

The  police  power  cannot  be  alienated,  sur 
rendered,  or  abridged  by  the  If^rislaiure. 

People  V.  Squire,  107  N.  Y.  606. 

The  legislature  of  a  state  cannot  constitu- 
tioniilly  transfer  to  municipal  corporations  tbe 
power  of  determining  upon  what  property, 
taxes  and  assessments  shall  and  what  shall 
not  be  imposed. 

Cooley,  Const.  Lim.  p.  187.  6th  ed.  632; 
State  V.'  Hudson  County  Avenue  Comrs.  87 
N.  J.  L.  19;  Bretcer  Brick  Co,  v.  Bremr,  63 
Me.  62,  16  Am.  Rep.  39");  Wilsm  v.  Sutter 
County  Suprs.  47  Cal.  91. 

This  tax  is  unequal  and  not  according  to  tbe 
value  of  the  class  of  property  upon  which  it  is 
imposed. 

State  V.  Cumberland  dt  P,  R.  Co.  40  Md,  51; 
Daly  ▼.  Morgan,  1  L.  R.  A.  767,  69  Md.  460; 


WeUs  V.  HyaUsmUe  Comrs.  20  L.  R.  A.  89,  7T 
Md.  125. 

Constitutional  provisions  for  tbe  purpose  of 
insuring  equality  in  tbe  levy  and  collection  of 
taxes  apply  equally  to  all  kinds  of  taxation,, 
whether  state,  county,  or  municipal. 

Cooley.  Taxn.  2d  ed.  p.  134;  Burroughs,. 
Tnxn.  chap.  19.  §  130,  p.  880;  KnowUon  v. 
Rock  County  Suprs,  9  Wis.  410;  Weeks  v.  Mil- 
irankef,  10  Wis  243;  Zanesnlle  v.  Richards,  5- 
Ohio  St.  589;  Daly  v.  Morgan,  supra;  Hale  v. 
Kenosha,  29  Wis.  599;  Runsaker  v.  Wright^ 
80  111.  146;  Glasgow  v.  Bowse,  43  Mo.  479.' 

The  terms  * 'equal  and  uniform"  and  "ac- 
cording to  value  preclude  a  discrinQinatioi^ 
as  between  those  carrying  on  the  same  busi- 
ness. 

Aew  Orleans  ▼.  Home  Mut.  Ins.  Co,  23  La. 
Ann.  449. 

It  also  precludes  a  specific  tax  on  any  specie» 
of  property  in  any  manner,  the  value  of  whicb 
is  not  uniform. 

Bright  v.  McCullovgh,  27  Ind.  2?3;  Sims  v. 
Jackson  Parish,  22  La.  Ann.  440;  State  v. 
Endom,  23  La.  Ann.  663;  Litiiwstonv,  Albany,, 
41  Ga.  21. 

A  charge  of  $1  per  mile  laid  upon  each  raiU 


Stat.  M  6063. 5S8S).    Western  U.  Tele^r.  Co.  v.  Texas, 
1U5  U.  S.  460. 26  L.  ed.  1067,  reverBiufr  55  Tex.  3U. 

But  a  municipal  Itcense  tax  on  messafces  **to  and 
from  points  within  the  state"  is  not  an  interference 
with  interstate  commerce,  aJthouirh  the  company 
is  engaged  in  bu8inc>88  over  post-roads.  Moore  v. 
Bufaula.97Ala.670. 

Tax  on  gross  receipts. 

A  tax  by  state  authority  on  the  ffross  receipts  of 
a  telegraph  company,  including  those  from  inter- 
state business,  was  upheld  by  sevei-al  state  courts 
which  declared  that  tbls  did  not  constitute  a  regu- 
lation of  commerce.  Western  U.  Teleg.  Go.  v. 
Mayer.  28  Ohio  St.  621;  Western  U.  Teleg.  Go.  v. 
Ck)m.  110  Pa.  405;  Western  U.  Teleg.  Co.  v.  State 
Board  of  Assessment,  80  Ala.  273. 

Tbe  same  was  held  in  respect  to  a  municipal  tax 
on  such  receipts.  Western  U.  Teleg.  Co.  v.  Rich- 
mond, 26  Gratt,  1,  In  which  it  was  also  held  that  the 
fact  that  the  company  had  accepted  the  Act  of 
Congress  of  1866  did  not  exempt  it  from  such  tax 
OS  a  government  agency. 

But  these  state  decisions  were  overruled  or  re- 
versed by  decisions  of  tbeUnit^  States  Supreme 
Court,  which  fully  establish  the  doctrine  that  a 
state  tax  on  gross  receipts  of  a  telegraph  company, 
where  a  part  of  its  business  Is  intersute,  is  an  un- 
constitutlonai  interference  with  Interstate  com- 
merce. Batterman  v.  Western  U.  Teleg.  Co.  127 
U.  S.  411,  32  L.  ed.  228;  Western  U.  Teleg.  Co.  v. 
Pennsylvania,  128  U.  8. 89, 82  L.  ed.  84^  reversing  110 
Pa.  405;  Western  U.  Teleg.  Go.  v.  Seay,  132  U.  S.  472, 
83  L.  ed.  409,  reversing  Western  U.  Teleg.  Co.  v. 
State  Board  of  Assessment,  supra. 

In  such  a  case  an  injunction  against  that  portion 
only  of  tbe  tax  which  is  based  on  interstate  com- 
merce may  be  granted  if  such  portion  can  be  sep- 
arated from  the  remainder.  Batterman  v.  West- 
ern U.  Teleg.  Co.  suprti. 

Tax  on  franeiMses, 

A  state  tax  on  the  franchise  of  a  telegraph  com- 
pany which  has  accepted  the  Act  of  Congress  of 
1866  is  void,  as  an  attempt  to  tax  an  instrument  of 
general  government.  San  Francisco  v.  Western 
U.  Teleg.  Co.  17  L.  B.  A.  801. 96  Gal.  140. 

It  was  said  in  Atty-Gten.  v.  Western  CJ.  Teleg.  Co. 
24L.R.  A. 


88  Fed.  Rep.  129,  that  a  state  tax  on  tbe  franchise- 
and  property  of  a  foreign  telegraph  company  wa» 
not  a  regulation  of  commerce,  although  the  cona> 
pany  had  accepted  the  act  of  congress;  but  the  tax 
Involved  In  this  case  was  regarded  by  the  Supreme- 
Court  of  the  United  States,  which  upheld  it  (West- 
ern U.  Teleg.  Co.  v.  Atty-Gen.  125  U.  S.  530,  31  L. 
ed.  790),  as  a  tax  on  the  property  of  the  corporation* 
although  nominally  on  such  portion  of  its  capifak 
stock  as  corresponded  with  the  portion  of  its  whole- 
line  which  was  within  the  state. 

It  is  said  in  Western  U,  Teleg.  Co.  v.  Lieb,  76  Ill» 
174.  that  a  foreign  telegraph  company  Is  taxable  on 
,the  exercise  of  its  franchises  and  privileges  in  the- 
state,  but  in  that  case  the  tax  was  in  fact  on  capl« 
tal  stock  and  was  held  not  to  be  authorized  by  ik 
statute  which  in  terms  applied  only  to  domusticr 
corporations. 

Tax  on  property  or  capital  stock. 

That  a  tax  by  each  town  or  ward  on  telegraph, 
lines  within  such  district,  including  the  easement- 
of  tbe  company  in  the  land  occupied  by  its  poles  and 
apparatus,  is  not  an  unconstitutional  regulation  of 
commerce,  is  decided  in  People  v.  Dolan,  12  L.  R« 
A.  251, 126  N.  Y.  166,  modifying  on  other  grounds. 
People  V.  Tlerney,  57  Hun,  867.  Although  the  tele> 
graph  company  was  in  this  case  a  domestic  cor> 
poration,  it  was  engaged  in  interstate  business,  an<i 
the  decislor.  would  undoubtedly  have  been  the 
same  if  tbe  company  bad  been  a  foreign  corpora^ 
tion.  It  was  held  also  in  that  case  that  tbe  value> 
of  such  property  could  not  be  estimated  with  refer- 
ence to  Its  use  as  part  of  a  telegraph  line  in  opera- 
tion,  but  must  be  based  on  the  value  without  re- 
gard to  such  use. 

A  telegraph  company  operating  Its  lines  under 
authority  of  the  act  of  congress  is  not  exempt  from 
the  ordinary  burdens  of  taxation  in  a  state  where 
its  line  runs.  Atty-Gen.  v.  Western  XJ,  Teleg.  Co. 
141  U.S.  40.85  L.ed.628. 

A  state  tax  nominally  based  on  the  shares  of 
stock  of  a  foreign  telegraph  company  doing  busi- 
ness witbln  the  state  in  proportion  to  the  part  of 
the  whole  line  operated  by  the  company  which  i» 
within  the  state  was  held  to  be  in  elfect  a  tax  on  tb» 
property  of  the  corporation  within  the  state,  an<!k 
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road  (rack  in  Ibe  state  is  \u  yiolation  of  a  con- 1 
itimtional  provision  requiring  iiniforonity.         | 

IHti^ur(/h,  a  d  H.  L,  R.  Co,  ▼.  8iaU,  16 ; 
L.  R.  A.  380.  49  Ohio  St.  189. 

Tbis  tax  oannot  be  imposed  under  tbe  au- 
thoTiiy  to  levy  taxes  for  the  support  of  the  city 
goveinment. 

Burroughs,  Taxn.  418;  Doly  v.  Morgan,  su- 
pra; Si.  Mary's  Indnstrial  School  v.  Broton, 
45  Md.  8ll;  Cooley,  Const.  Lim.  281,  ed.  of 
1890.  227. 

This  ordinance  by  imposini^  tbis  speciflc 
tax  in  effect  determines  the  value  of  the  prop- 
erty— that  is  it  assumes  that  all  of  this  class 
of  properly  is  of  tbe  same  value. 

This  renders  it  void  in  any  event. 

PfopU  V.  Uastings.  29  Cal.  449;  Burroughs, 
Taxn.  chap.  12,  p.  28S. 

A  WislaliveeDactment  mnking  or  determin- 
ing the  value  of  property  for  taxation  would 
be  tbe  blending  of  tbe  legislative  and  judicial 
functions  and  also  would  deprive  the  property 
09»Dei8  of  due  process  of  law  and  give  ibem 
DO  opportunity  to  be  heard  in  tbe  matter. 

IHman  v.  Baltimore,  11  L.  R.  A.  224,  72 
Md.  5«7;  btaU  v.  Bowe,  72  Md.  548;  Easton 
Comrs.  T.  Cowy,  74  Md.  263. 


These  ordinances  injuriously  discriminate 
against  the  appellant  and  others  that  may  he 
similarly  situated  and  encourage  monopolies 
already  existing. 

A  municipal  corporation  cannot  create  a 
monopoly. 

fkLyre  v.  PhiUips,  16  L.  R.  A.  49.  148  Pa. 
482;  Pensacola  Teleg.  Co.  v.  Western  U,  Teleg, 
Co.  96  U.  8.  1,  24  L.  ed.  708;  Ex  parU  Frank, 
52  Cal.  606.  28  Am.  Rep.  642;  Conshohoeken  v. 
Fennel,  5  Pa.  Co.  Ct.  Rep.  65;  Eabton  v. 
E^nton  Beef  Co.  Id.  68;  Tick  Wo  v.  IJopkins, 
118  U.  8.  5573,  80  L.  ed.  227;  Henderson  v. 
Wiekham,  92  U.  8.  259.  23  L.  ed.  543;  Chy 
Lung  V.  Freeman,  92  U.  S.  275.  28  L.  •  d.  600; 
Ex  parte  Virginia,  100  U.  S.  889.  25  L.  ed. 
676;  Neal  v.  Delaware,  103  U.  S.  870.  26  L. 
ed.  667;  Soon  lling  v.  Crowley,  113  U.  S.  703, 
28L.  ed.  1145. 

These  ordinances  discriminate  against  the 
property  of  defendant  in  imposing  the  taxes. 
This  poll  tax  is  in  addition  to  the  amount  of 
taxes  imposed  upon  ihe  property  of  other  citi- 
zens and  corporations. 

Charlotte,  C.  &  A.  R.  Co,  v.  Oihbes,  142  D. 
8.  391,  85  L.  ed.  1058. 

These  ordinances  are  in  violation  of  the  Con- 


not  an  invalid  burden  on  interstate  commerce. 
BiHd.:  Western  U.  Teleg-.  Co.  v.  Atty-Gen.  tvupra. 

A  question  under  the  Ohio  state  constitution, 
which  requires  property  to  be  taxed  accordlnfr  to 
Its  true  \-aJue  in  money,  and  that  all  moneys,  credlr, 
InTeBtmenia  in  boadii.  atooks.  Jolnt-stoclc  com- 
panies, or  otherwise,  shall  be  taxed  by  a  uniform 
rule,  baa  arisen  with  reference  to  the  so-called 
Kicfaois  law,  which  provides  that  tbe  value  of  the 
property  within  the  state  of  telegraph,  telephone. 
■Dd  expresi;  companies  shall  be  determined  for  tax- 
ation in  propoition  to  tbe  value  of  tbo  entire  prop- 
erty of  such  companies  and  that  the  board  shall, 
*'he  guided  by  tbe  value  of  said  property  as  deter- 
mined by  tbe  value  of  the  entire  capital  stock  of 
laid  companies,  and  such  other  evidence  and  rules 
as  will  enable  said  board  to  arrive  at  tbe  true  value 
In  money.** 

The  supreme  court  of  tbe  state  in  State  v.  Jonea. 
ttOhio  L.  J.  64.  holds  that  tbis  law  docs  not  violate 
tbe  consbtutionai  rule  of  uniformity,  since  that 
rule  does  not  preclude  placing  such  corporations 
inadaas  by  thetnscivee,  and  tbattbe  sttitute  did 
Dot  bind  the  board  to  flad  the  value  of  the  entire 
property  of  tbe  company  equal  to  that  of  the 
SDcire  capital  Ftock,  but  only  to  be  guiaed  thereby 
In  ascertaining  tbe  true  value  in  money  of  the 
property  m  the  state. 

On  the  other  hand,  the  circuit  court  of  the  United 
Btates,  expressing  regret  that  it  could  not  wait  lor 
a  decision  of  the  state  supreme  court  before  paas- 
Ingon  the  question,  has  held  tbe  statute  unoon- 
•titutionai  on  tbe  ground  that  tbe  market  value  of 
tbe  shares  of  capital  stock  had  no  legitimate  effect 
in  inoreaaing  the  value  of  the  tangible  and  visible 
property  in  Ohio  of  the  Western  Union  Telegraph 
Company,  because  the  good- will  and  other  intangi- 
ble f acton  of  tbe  value  of  the  capital  stock  were 
not  taxable  as  property  themselves,  under  the  Ohio 
lavs  and  constitution,  nor  as  an  Increment  to  the 
value  of  sucn  tangible  property,  and  therefore,  that 
a  statute  requinng  the  value  of  the  capital  stock 
to  be  a  guide  in  determining  the  value  of  the  tangi- 
ble property  of  a  small  class  of  business  oorpora- 
tiooa  violates  the  constitutional  rule  of  uniformity. 
Wcatem  U.  Teleg.  Co.  v.  Poe.  61  Fed.  Rep.  449. 

A  telephone  company  incorporated  in  another 
state  la  not  taxable  on  its  gross  earomgs  or  capital 
■lock  merely  became  it  has  leased  ap^ratus  to  a 
24L.R.  A. 


domestic  corporation,  with  tbe  reservation  of  tbe 
right  to  take  and  operate  the  line  in  ca«e  of  a  cer- 
tain  breach  oi  contract.  People  v.  American  Rell 
Teleph.  Co.  117  N.  Y.  «41;  Com.  v.  American  Bell 
Telepb,  Co.  ia»Pa.217. 

A  franchise  tax  on  the  capital  of  an  interstate 
telegraph  company  employed  within  the  8tat«  is 
notan  uucunsiitutionalinterferen  e  with  inerstate 
commerce.    People  v.  Campbell,  70  I-lun.  507. 

An  injunction  against  operatiov  a  telegnipb  line 
of  a  foreign  corporation  engaged  in  interbtaie  busi- 
ness until  the  payment  of  a  lawful  tax  cannot  be 
allowed  as  a  remedy  to  compel  the  payment  of  tbe 
tax,  as  this  would  iutcriere  with  interstate  busi- 
ness. Western  U.  Teleg.  Co.  v.  Atty-Gon.  «ti//»a, 
reversing  on  tbis  point,  Atty-Gen.  v.  Western  U. 
Teleg.  Co.  33  Fed.  Bep.  129. 

Charge  for  poles  and  wires. 

Tbe  main  case  is  clearly  supported  by  the  au- 
thorities. 

It  is  established  that  a  municipal  corporation 
being  chargeable  with  the  duty  of  supervising  the 
construction  and  maintenance  of  electric  lines 
within  its  streets  and  public  places  in  order  to  pre- 
vent danger  to  the  people  from  their  defective 
eonditlon,  nuiy  impose  upon  such  electric  lines  a 
reasonable  charge  to  pay  for  such  supervision. 

A  charge  of  one  dollar  per  annum  for  each  polo 
and  two  dollars  and  Of  ty  cents  per  annum  for  each 
mile  of  wire  was  held  rcaaoaable.  Western  U. 
Teleg.  Co.  v.  Philadelphia  iPa.)  Jan.  23. 1888. 

In  Philadelphia  v.  Postal  Teleg.  Cable  Co.,  67 
Hun,  21,  the  reasonableness  of  a  charge  for  each 
pole  and  each  mile  of  wire  under  the  PhllHdelpbia 
ordinance  waa  involved.  The  amount  of  such 
charge  is  not  stated  in  the  opinion,  but  it  would 
appear  to  be  the  sameaa  that  in  tbe  preceding  case. 

The  New  York  court  declared  that  it  could  not 
say  this  charge  for  police  regulation  and  Mipervi- 
gion  was  unreasonable,  and  held  that  it  did  not 
constitute  a  restraint  upon  Interstate  commerce. 
Philadelphia  v.  Postal  Teleg.  Cable  Co.  supra. 

But  tbe  circuit  court  of  tbe  United  States  refused 
to  uphold  the  Philadelphia  ordinance  in  Philadel- 
phia V.  Western  U.  Teleg  Co^  t  Inters.  Com.  Rep. 
728, 40  Fed.  Rep.  616,  declaring  that  Philadelpbia  was 
not  authorized  to  tax  a  telegraph  company  oocu- 
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•tif aUofi  of  the  United  States  and  the  lawa  of 
congress  relating  to  the  reiEulation  of  interstate 
oommerce  and  the  protection  of  property. 

I^nMcola  Tet^.  Co.  v.  Weitern.  V.  Teleg,  Co. 
96  U.  B.  11,  24  L.  ed.  711;  Western  U.  Teleg, 
Oo.  V.  TexM,  105  U.  8.  464.  26  L.  ed.  1068. 

Tbe  property  of  a  telegraph  compaoy  situ- 
ated within  a  state  may  be  taxed  b;^  the  state, 
as  all  other  property  is  taxed:  bat  its  business 
of  an  interstate  character  cannot  be  thus  taxed. 

Ulovp  V.  Fori  of  Mobile,  127  U.  S.  640,  32  L. 
ed.  311;  CharUston  v.  Foetal  Jeleg.  Cable  Co. 
(8.  C.)  9  Rv.  &  Corp.  L.  J.  129;  Bracfford  v. 
Postal  TeUg.  Co.  (Pa.)  11  Ry.  &  Corp.  L. 
J.  54. 

This  tax  or  claim  Is  a  restriction  upon  the 
use  of  the  United  States  post  roads. 

U.  8.  Const,  art.  1,  §  8,  subsec.  7;  Western 
U.  Teleg.  Co.  v.  Atty-Oen.  125  U.  8.  680-654, 
81  L.  ed.  790-795. 

This  tax  or  claim  is  a  restriction  upon  an 
agent  of  the  national  government  without  au- 
thority of  congress. 

TJ.  S.  Const,  art.  1,  8  8,  subsec.  18;  Ward  v. 
Maryland,  79  U.  8.  12  Wall.  427,  20  L.  ed. 
461;  Western  U.  Teleg.  Co.  v.  Texas,  supra. 

This  license  exaction  is  an  abridgment  of 


the  riflrhts,  immunities,  and  franchises  of  tbe 
Postal  Telegraph  Cable  Company's  charter  In 
the  free  use  of  the  post-roads  of  the  United 
States. 

Pmhina  Oonsol.  Silver  Min.  A  MiU.  (b.  t. 
Pennsylvania,  125  U.  8.  181-190.  31  L.  ed. 
650-654;  Minnesota  v.  Barber,  136  U.  8.  318, 
34  L.  ed.  455;  Bobbins  y.  S?ielf>y  Covnty  Tax- 
ing Bist.  120  U.  S.  489.  30  L.  ed.  694;  JVorfolk 
dbW.K  Co.  V.  Pennsylcania,  136  U.  8.  114- 
118,  34  L.  ed.  394-316;  Western  U.  TeUg.  Co. 
V.  Texas,  supra;  CrutcJier  v.  Kentucky.  141  U. 
8.  47-62, 35  L.  ed.  650-654;  LyngY.  Michigan, 
135  U.  8.  161-166,  34  L.  ed.  151-153. 

The  specific  tax  upon  telegraph  poles,  as 
such,  without  regard  to  size,  height,  or  mnte- 
rial  of  which  it  is  composed,  and  phy.«icnl 
cooditinn  and  extent  of  business,  is  unequal. 

Pacific  Exp.  Co.  ▼.  8eib*frt,  142  U.  8.  33J,  35 
L.  ed.  1035,  3  Inters.  Com.  Rep.  810;  lickard 
V.  PuUman  Southern  Car  Co.  117  U.  S.  3S-61, 
29  L.  ed.  787-791;  Tennesseey.  Pullman  ^uth- 
ern  Car  Co.  117  U.  8.  51.  29  L.  ed.  791;  aU»o 
Barman  v.  Chicago,  147  U.  8.  396, 87  L.  ed.  2i7; 
Minot  V.  Philadelphia,  W.  dk  B.  B.  Co.  d 
Abb.  U.  8.  323. 

This  tax  or  claim,  and  the  manner  of  creat- 


pyinff  its  streets,  and  further  that  if  it  was  eDpased 
In  interstate  oommerce.  the  state  oould  not  confer 
such  power.  The  opinion  prooeeds,  however,  to 
say  that  the  city  may  chargre  for  supervision  of  the 
telegraph  lines  what  is  reasonable,  but  cannot  lay 
away  any  fund  for  imaRinary  future  demands,  and 
therefore,  that  an  ordinance  which  would  impose 
a  char>re  of  about  $16,000  per  year,while  experience 
shows  that  |3,000  or  $8,500  per  year  was  sufficient  to 
pay  the  expenses,  was  unreasonable  and  invalid. 
Therefore  the  federal  court,  wliile  acknowled^insr 
that  the  state  courts  upheld  the  ordinance,  refused 
to  uphold  it. 

A  charge  of  one  dollar  per  annum  for  each  pole 
was  held  not  to  be  unreasonable  in  Chester  City  v. 
Western  U.  Teleg.  Co.  164  Pa.  464;  Allentown  v. 
Western  U.  Telej?.  Co.  148  Pa.  117. 

In  Chester  v.  Western  U.  TelcR.  Co..  supra^  the 
supreme  court  of  Pennsylvania  declared  that  the 
reasonableness  of  the  license  fee  for  such  a  tele- 
irraph  company  may  be  measured  partly  by  the 
liability  of  the  city  for  injuries  caused  by  defective 
poles  and  wires,  as  well  as  by  the  amount  of  actual 
expense  for  licenses. 

A  charge  of  $5  per  pole  for  theprivileffe  of  using 
streets,  alleys,  and  public  places  of  the  city  of  St. 
Louis  being  graduated  by  the  amount  of  use  is 
held  by  the  Supreme  Court  of  the  United  States 
not  to  be  a  privilege  or  license  tax,  but  to  be  valid. 
St.  Louis  V.  Western  U.  Teleg.  Co.  148  U.  8.  9SS,  87  L. 
ed.  880,  and  on  denial  of  rehearing  in  149  U.  8. 467, 
87  L.  ed.  81S,  but  the  dissenting  opinion  in  this  case 
denies  that  tbe  charge  is  reasonable,  reciting  that 
it  amounts  to  44  per  cent  of  the  enthre  value  of  the 
property  of  the  company  In  the  dty.  This  case 
reverses  tbe  decision  of  the  circuit  court  in  88  Fed. 
Bep.58. 

The  city  of  St.  Louis  having  full  control  of  streets 
and  power  to  **regulate  the  use**  is  held  entitled  to 
demand  a  consideration  and  the  majority  of  the 
court  holds  that  $5  per  pole  cannot  be  declared  un- 
reasonable on  the  case  as  then  presented  but  that 
this  question  was  open  to  Investigation  on  another 
trial. 

A  tax  by  the  state  of  one  dollar  for  each  mile  of 
the  first  line  of  wire  within  the  state  and  fifty  cents 
per  mile  for  each  additional  wire,  with  a  penalty 
of  f£00  imposed  on  any  agent  of  the  company  for 
failure  to  pay  the  tax,  was  held  unconstitutional 
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as  an  attempted  reerulatfon  of  commerce  on  the 
ground  that  it  was  not  a  tax  on  the  property  of  tbe 
company  within  the  state,  but  upon  its  business. 
Com.  V.  Smith.  82  Ky.  38. 

Considering  the  fact  that  a  state  tax,  like  that  in 
the  case  last  cited,  can  hardly  be  claimed  to  be  a 
charge  for  police  supervision  of  tbe  poles  and 
wires,  it  would  seem  that  this  decision  is  not  in  con- 
flict with  that  of  the  Supreme  Court  of  the  United 
States  upholding  a  city  charge  of  $5  for  each  pole. 
If  the  tax  is  in  fact  on  the  business  rather  than  on 
the  property  of  the  company  it  Is  dearly  wltliin 
the  scope  of  the  decisions  al)ove  respecting  various 
forms  of  license  or  privilege  taxes.  A  state  tax 
might  easily  become  prohibitory  if  not  restricted. 

The  St.  Louis  board  of  public  improvements  was 
held  in  State  v.  Flad,  28  Mo.  App.  18K,  to  have  no 
power  to  impose  upon  a  telephone  company  other 
conditions  for  the  use  of  streets  than  those  imposed 
by  statutes  and  ordinances,  and  that  the  board 
must  i#sue  a  permit  for  poles  in  the  streets  on 
compliance  with  these  conditions. 

8taU  monopolies. 

A  legislative  grant  of  an  exclusive  franchise  for 
telegraph  business  between  certain  points  in  the 
state  was  held,  in  a  controversy  between  dome^tio 
corporations,  to  be  valid  under  the  state  constitu- 
tion, in  California  State  Teleg.  Co.  v.  Alta  Teleg. 
Co.  28  Cal.  808.  but  the  case  was  cunsidered  only' 
with  respect  to  the  provisions  of  the  state  constttu* 
tlon. 

A  Pennsylvania  case  held  that  the  post-roadsu 
which  a  telegraph  company,  accepting  the  act  of 
congress,  is  entitled  to  use  cannot  Include  roads 
which  are  the  property  of  a  state,  and  the  so:!  of 
which  is  generally  owned  by  individuals.  Phila- 
delphia v.  Western  U.  Teleg.  Co.  2  W.  N.  a  455. 

But  this  decision  is  dearly  superseded  by  that  of 
the  United  States  Supreme  Cou  rt  in  Pensacola  Telog. 
Co.  V.  Western  U.  Teleg.  Co.,  06  C. S.  1. 24  L.  ed.  708, 
affirming  2  Woods,  (X  C.  648,  in  which  it  is  held  that 
the  Act  of  Congress  of  July  14. 1866,  prohibits  state 
monopolies  in  telegraph  bushiess,  and  extends  the 
right  of  a  company  which  has  accepted  the  act  to 
run  its  line  over  all  post-roads  and  navigable 
waters,  and  that  post-roads  within  this  provislob 
are  not  restricted  to  roads  over  the  public  domain, 
but  include  all  roads  which  are  properly  known  as 
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ing  H,  or  any  statute  similar  to  it.  Is  against 
the  public  policy  of  tbe  United  States. 

WdUm  T.  Mummri,  91  U.  B.  275.  28  L.  ed. 
347;  Btnenffer  Cases,  48  U.  8.  7  How.  4«8, 12 
L.  ed.  777;  McGuUoeh  ▼.  Maryland,  17  U.  8. 
4Wbeat.481,  4L.ed.  607. 

Meaan,  Thamas  O.  Haj'es  and  WilliMB 
Bryan*  Jr.,  for  appellee: 

Tbe  mayor  and  city  council  of  Baltimore 
have  power,  under  cbapter  870  of  the  Acts  of 
1890,  to  regulate  the  use  of  the  streets  of  tbe 
city  bT  telegraph,  telephone,  snd  other  poles. 

Under  this  power,  the  municipality  has  been 
decided  to  be  authorized  to  permit  iron  rail- 
way tracks  to  be  laid  on  the  streets  of  the  city 
by  street  railway  companies. 

Koch  ▼.  ^ar1h  Atenuf  R.  Go.  16  L.  R.  A.  877, 
75  Md.  229:  Aarth  Baltimore  Pau.  B.  Co.  ▼. 
BaUimcre,  75  Md.  289;  Lake  Roland  Eler.  R 
Oo.  T.  BalHmare,  20  L.  R.  A.  120,  77  Md. 
858L 

The  city  has  the  riirbt  to  charge  a  reasonable 
reotal  for  tbe  use  of  its  streets. 

8i.  LauiM  ▼.  Western  U.  Tdeg.  Co.  148  U.  8. 
92,  87  L.  ed.  880,  and  149  U.  8.  465,  87  L.  ed. 

8ia 


Bryan,/., del iyered  the  opinion  of  the  court: 

On  the  20th  day  of  April,  1808,  tbe  mayor 
and  city  council  of  Baltimore  passed  an  or- 
dinance which  imposed  a  tax  $2  on  each  tele- 
graph, telephone,  electric  light  or  other  pole, 
which  should  be  used  in  any  of  the  streets, 
lanes,  or  alleys  of  the  city. 

But  the  ordinance  excepted  trolley  poles. 
which  were  used  exclusively  for  stringing 
thereon  wires  for  use  in  the  propulsion  of 
street  passenger  cars  by  electricity. 

The  Postal  Telegraph  Gable  Company  used 
and  maintained  five  hundred  and  nine  tele- 
graph poles  in  the  public  streets  of  Balti- 
more, but  refused  to  pay  the  tax  on  them. 
A  suit  was  brought  by  the  mayor  and  city 
council  to  recover  the  amount  due  according 
to  the  terms  of  the  ordinance.  That  telegraph 
company,  instead  of  pleading  to  the  declara- 
tion, filed  an  answer,  composed  of  twenty- live 
sections.  The  plaintiff  demurred,  and  by 
consent  of  counsel,  a  pro  forma  judgment  was 
entered,  sustaining  the  demurrer  and  deter- 
mining that  the  plaintiff  should  recover  the 
amount  of  the  tax. 


post-Toada.  It  holds  also  that  altbouffb  the  statute 
does  Doi  give  a  f  orelfim  corporation  the  rf irht  to 
eoter  on  private  property  without  oooaent  of  the 
owner  It  does  prohibit  tbe  atate  from  preventtnir 
tbe  oooupation  of  post-roads  for  telegraph  pur- 


To  the  same  efteotitwas  held  In  Western  U. 
Teleg.  Go.  v.  AtlanUo  ft  Paciflo  8tates  Teieg.  Ck>., 
SMev.  102,  that  a  state  oannot  by  the  grant  of  an 
exclusive  fraoohiae,  prevent  the  use  of  a  poet-road 
by  any  telegraph  company  which  has  accepted  tbe 
act  of  oongreaa.  But  this  decision  adda  that  proof 
of  auoh  aeoeptance  is  neoeaaary,  and  that  a  letter 
pnrporttng  to  be  from  the  i^oetmaater  general, 
vbieh  is  not  aotbentloated.  Is  not  aufllcient  proof. 
Itaaya  that  while  the  letter,  if  autbentlo,  may  be 
eafficient*  the  proper  proof  would  be  a  certified 
copy  of  tbe  aooepumoe  filed  under  s^  of  the  gov- 
ernment. 

So  in  Booth  western  R.  Co.  v.  Southern  ft  A.  Teleg. 
Go.  40  Oa.  tf ,  it  is  held  that  a  foreign  corporation 
may  be  given  the  right  to  build  a  telegraph  line 
acroea  the  publio  domain  but  not  upon  private 
property  without  oompenaatlon. 

Tbe  aothority  given  to  a  telegraph  oompany  to 
leaae  fta  line  was  held  In  Fbiladelpbia  v.  Western  U. 
TekiK-  Co^  2  W.  N.  C.  456,  not  to  include  tbe 
rijrht  to  lease  its  franobiae,  so  as  to  autboriie  the 
leane  to  open  new  lines.  But  it  may  be  questioned 
bow  far  this  decision  remains  unimpaired  In  this 
rapeot  by  the  deoision  of  the  United  States  Su- 
preme Court  denying  the  right  of  the  state  to  give 
an  exolualve  f  randiise. 

Beooeotlon  <tf  fUeme. 

In  Slate  v.  Jersey  City  (N.  J.)  Feb.  7. 18S7,  It  was 
hdd  that  the  common  ooundl  could  not  review  tbe 
permisBlon  of  a  telegraph  company  to  use  a  street, 
after  ft  bad  Inoorred  the  expense  of  placing  poles, 
eto. 

But  In  Amerioan  Rapid  Teleg.  Go.  v.  Hesa,  18  L. 
B.  A.  4M.  1»  N.  T.  641.  it  is  held  that  tbe  license  of  a 
telBgrapb  oompany  to  use  a  highway  is  levooable 
bf  tbs  lc«lslatore. 

Placing  fPfrei  under  orround. 
The  faot  that  a  telegraph  oompany  baa  accepted 
the  adt  of  oongreaa  and  obtained  tbe  right  to  uae 
pobUe  atreets  which  oonatltute  poat^roada  does  not 
exempt  tt  from  the  power  of  the  atate  to  oompel 
S4L.&  A. 


the  placing  of  wirea  under  ground.  American 
Rapid  Teleg.  Co.  v.  Heea,  18  L.  R.  A  454, 125  N.  Y. 
641;  Weatern  U.  Teleg.  Co.  v.  New  York,  8  L.  R.  A 
449. 2  Inters.  Oom.  Rep.  688, 88  Fed.  Rep.  65S. 

But  a  telegraph  company  having  tbe  right  to  uae 
poat>road8  cannot  be  prevented  by  atate  law  from 
carrying  ita  wirea  along  an  elevated  railway  which 
oonatltutea  a  poet-road  Independent  of  the  street 
beneath  It.  Western  U.  Teleg.  Oo.  v.  New  York, 
supra. 

Aate  reffulatfon  e/biMfneni 

Many  decisions  have  been  made  construing  and 
giving  etrect  to  atate  laws  reapectlng  Sunday  mea- 
aagea  and  other  matters  of  regulation  of  telegraph 
bualnees  in  which  the  effect  of  the  atatutea  upon 
interstate  buaineaa  or  foreign  oorporationa  haa  not 
been  oonsidered  or  queatloned,  although  auoh  hual- 
neaa  or  corporations  were  Involved.  For  an  iUus- 
trafion  in  case  of  a  forelKU  oompany.  aee  Weacem 
U.  Teleg.  Go.  V.  Yopat,  8  L.  R.  A  «4, 118  Ind.  248. 

Statutes  providing  penaltiea  for  default  or  mia- 
take  in  transmlaaion  of  messagea  have  been  con- 
strued in  a  number  of  oaaea,  and  with  acme  con- 
flict. 

f  An  Indiana  atatute  of  this  kind  waa  construed  by. 
the  atate  courts  to  be  Inapplicable  to  messagea  sent 
into  tbe  atate  from  other  states  on  the  ground  that 
the  contracts  were  made  outside  the  atate.  Rogers 
V.  Western  U.  Teleg.  Co.  122  Ind.  806;  Weetem  U. 
Teleg.  Go.  v.  Reed,  96  Ind.  195;  Oamaban  v.  Western 
U.  Teleg.  Co.  89  Ind.  526, 46  Am.  Rep.  175. 

On  tbe  other  hand,  in  Georgia,  a  penal  statute 
requiring  delivery  of  a  message  within  a  reasonable 
time  waa  held  not  a  violation  of  the  interstate 
commerce  law,  although  the  message  waa  sent  from 
another  state.  Western  U.  Teleg.  Oo.  v.  Jamea,  90 
Ga.254. 

And  in  Indiana  tbe  state  courts  held  that  auoh  a 
penal  atatute  did  apply  to  a  measage  aent  from  that 
atate  to  a  point  in  amyther  atate  because  tbe  con- 
tract waa  made  within  the  atate,  even  if  tbe  default 
in  delivery  or  miatake  of  the  company  was  made 
in  another  atate.  Western  U.  Teleg.  Co.  v.  Hamil- 
ton, 60  Ind.  181;  Weatern  U.  Teleg.  Go.  v.  Lindley, 
62  Ind.  871;  Weatern  U.  Teleg.  Go.  v.  Pendleton,  95 
Ind.  12, 48  Am.  Rep.  668;  Weatern  U.  Teleg,  Co.  v. 
Ferria,106Ind.  9L 

These  Indiana  decisions  as  to  peimlties  for  mes- 
sages sent  out  of  the  state  are  rendered  obsolete  by 
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The  answer  filed  by  the  defendant  seems  to 
he  framed  on  the  model  of  equity  proceed- 
ings. Both  in  form  and  substance,  it  is  in 
al>so1nte  disreKard  of  tlie  practice  prevailing 
in  tliis  state,  and  was  necessarily' held  bod 
on  demurrer.  But  as  the  object  of  this  suit 
is  to  determine  the  validity  of  the  ordinance 
in  question,  we  shall  express  our  opinion 
upou  it  without  regard  to  errors  in  practice 
and  procedure.  We  shall  assume  (as  is  un- 
doubtedly the  case)  that  the  defendant  is  a 
corporation  under  the  laws  of  New  York ; 
and  that  it  is  engaged  in  operating  telegraph 
lines  over  the  post- roads  of  several  states  of 
thK  Union,  by  making  telegraphic  communi- 
cations for  commercial  and  other  purposes; 
and  that  it  has  accepted  the  provisions  of  the 
Act  of  Congress  of  .Tuly,  1U66  (Title  65  of 
U.  S.  Rev.  8tat.),  relating  to  the  occupancy 
of  post  roads:  and  that  it  is  entitled^  to  the 
privileges  conferred  by  that  Act.  It  has  been 
decided  by  the  Supreme  Court  of  the  United 
States  that  telegraphic  communication  be- 
tween the  different  states  is  a  species  of  in- 
terstate commerce,  and  that  it  is,  therefore, 
within  the  control  of  congress.  The  tele- 
graphic companies  which  have  accepted  the 
provisions  of  the  Act  of  1B66  are  entitled  to 
use  the  post- roads  of  the  United  States  for 
the  operation  of  their  lines. 

The  streets  of  the  city  of  Baltimore  are 
post- roads,  and  in  this  capacity  are  subject 
to  this  act  of  congress. 

But  it  cannot  l^  supposed  that  any  power 
is  conferred  upon  a  telegraph  company  to  use 
the  streets  without  conipensution." 

The  supreme  court  has  decided  what  the 
right  to  use  a  post-road  means.  It  has  said 
that  this  act  **  gives  no  foreign  corporation  the 
right  to  enter  upon  private  property  without 
the  consent  of  the  owner  and  erect  the  neces- 
sary structures  for  its  business:  but  it  does 
provide  that  whenever  the  consent  of  the 
owner  is  obtained  no  state  legislation  shall 
prevent  the  occupation  of  post^roads  for  tele- 
l^raph  purposes  by  such  cor  (orations  as  are 
willing  to  avail  themselves  of  its  priv- 
ileges." These  (meaning  post  roads)  are 
within  the  dominion  of  the  national  gov- 


ernment to  the  extent  of  the  national  powera, 
and  are,  therefore,  subject  to  legitimate  con- 
gressional regulation.  No  question  arisen  as 
to  the  authority  of  congress  to  provide  for 
the  appropriation  of  private  property  to  the 
uses  of  the  telegraph,  for  no  such  attempt 
has  been  made.  Tlie  use  of  public  pro|)ert7 
alone  is  granted.  If  private  property  is  re- 
quired, it  must,  so  far  as  the  present  legis- 
lation is  concerned,  be  obtained  by  private 
arrangement  with  its  owner.  No  compulsory 
proceedings  are  authorized. 

State  sovereignty  under  the  constitution  in 
not  interfered  with. 

Only  national  privileges  are  granted. 
Pensacola  Teleg.  Co,  v,  Wulem  U.  Teleg. 
Co.  96  U.  S.  1.  24  L.  ed.  708. 

It  is  not  contended  on  the  part  of  the  plain- 
tiff that  any  state  authority  can  prevent  or 
hinder  interstate  commerce,  or  that  it  can  tax 
the  receipts  derived  from  it,  or  that  it  can 
require  a  license  for  carrying  on  the  busi- 
ness, or  the  payment  of  a  sum  of  money  for 
such  license. 

The  city  ordinance  does  not  exclude  the 
telegraph  company  from  the  use  of  the  streeta 
as  post- roads;  on  the  contrary,  it  recognizes 
such  use,  and  exacts  compensation  therefor. 
The  question  arises  whether  such  compensa- 
tion can  be  lawfully  demanded. 

The  power  of  the  mayor  and  city  council 
of  Baltimore  over  the  streets  cannot  be  re- 
garded as  within  the  region  of  debate. 

By  legislative  enactment,  by  long  contin- 
ued usa^e,  and  by  repeated  decisions  of  our 
courts,  it  has  been  aetermined  that  it  has 
full  and  complete  control  over  the  streets 
and  highways  of  the  city.  The  Act  of  1B90, 
chapter  870,  declared  that  it  should  have 
power  to  regulate  the  use  of  the  streets  by 
telegraph,  telephone,  electric  light  and  other 
wires  and  poles;  and  that  it  might  require 
the  wires  to  be  placed  under  ground.  It  may 
permit  the  erection  of  poles,  determine  where 
they  may  be  placed,  and  upon  what  temis 
they  may  be  used.  The  erection  of  a  pole  is 
the  appropriation  of  a  portion  of  a  street,  and 
the  entire  exclusion  of  the  public  from  the 
use  of  it.    It  is  necessarily  to  some  extent 


Che  decision  of  the  United  Statof  Supreme  Court  In 
Western  U.Teleir*  Oo.  v.  Pendleton.  128  U.  8. 8b8, 80 
'  L.  ed.  1187,  1  Inters.  Com.  Rep.  SOS,  reverting  96 
Ind.  12, 48  Am.  Rep.  682,  which  decides  that  a  state 
statute  oannoc  regulate  the  transmission  of  tele- 
crams  Into  other  states,  and  that  such  messagesare 
not  within  the  provisions  of  a  state  statute  giving 
s  penalty  for  a  default  in  delivery  which  ocours  in 
another  state. 

It  is  perhaps  open  to  question  how  fSr  this  deci- 
sion of  the  United  States  Supreme  Court  aifeots  the 
Indiana  decision  in  Western  U.  Teleg.  Co.  v.  Fen- 
ton,  62  Ind.  1,  which  holds  that  the  Indiana  statute 
pro  vidlnff  for  special  damatres  in  case  of  neirlffrenoe 
of  teleflrraph  company  can  be  recovered,  although 
the  mee88ge  was  sent  from  another  state.  The 
queetion  Is  auggented  whether  or  not  the  recovery 
of  special  damavee,  as  distinffuished  from  a  penalty, 
is  a  part  of  the  remedy  which  is  within  the  proper 
sphere  of  state  regulation,  although  the  action 
may  be  based  on  an  intentate  transaction. 

In  Central  U.  Teleg.  Co.  v.  State.  118  Ind.  104.  it 
was  held  that  a  telephone  company  was  not  exempt 
from  state  control  in  respect  to  service  and  rates 
for  persons  within  the  state,  although  the  line  ex- 
24  L.  R.  A. 


tended  Into  other  states  and  belonged  to  a  foreign 
oorpuratlon. 

So  in  Central  U.  Telepb.Co.  v.  State,  106  Ind.  1,  and 
Hockett  V.  State,  106  Ind.  280. 66  Am.  Rep.  2U1.  an 
Illinois  corporation  was  held  subject  to  the  Indiana 
statutes  as  to  service  of  process  for  pemons  in  In- 
diana,  but  there  was  no  discussion  In  those  cases  as 
to  the  interstate  character  of  the  business. 

That  a  state  statute  may  require  suflloient  facili- 
ties on  the  part  of  a  telegraph  company  to  do  busi- 
ness both  for  individuals  and  for  other  telegraph 
lines,  and  that  such  business  shall  be  done  promptly 
and  impartially,  is  declared  In  Connell  v.  Western 
U.  Teleg.  Co.  108  Mo.  460.  holding  that  this  Is  not  an 
interference  with  interstate  commerce;  but  the 
ease  also  holds  that  such  a  statute  does  not  apply  to 
a  delivery  of  the  message  In  another  state. 

And  In  SUte  v.  Nebraska  Teleph.  Co.,  17  Neb.Ua, 
62  Am.  Rep.  404,  an  interstate  telephone  company 
was  held  bound  to  furnish  service  but  then  was  no 
discussion  of  interstate  matters. 

For  note  on  compulsory  service  in  similar  casea» 
see  RuBhville  v.  Rushville  Nat.  Gas  Co.  (Ind.)  15  L» 
R.A.82L  aA*lL 
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mn  obstruction, and  under  some  circumstances, 
it  may  be  a  great  public  inconvenience. 

The  telegraph  company  Iihs  not  tlie  sem- 
t^Iance  of  a  ri^Ut  to  appropriate  any  portion 
<of  tiie  streets  in  this  way. 

It  may  be  suggested  tliat  it  might  acquire 
«uch  right  by  condemnation. 

We  shall  not  discuss  this  question. 

The  assertion  of  such  a  pretension  would 
1>e  regarded  as  offensive  in  the  liighest  de- 
free,  and  would  call  forth  ^reat  opposition. 
If  the  question  should  ever  be  presented  to 
the  courts,  we  trust  that  it  may  be  tem- 
pcrsitely  and  di:«pus;sionately  discussed,  and 
wisely  and  justly  decided. 

As  the  matter  now  stands,  the  consent  of 
the  mayor  and  cit}*  council  must  be  obtained 
for  tlie  use  of  the  poles. 

It  would  not  be  right  to  clog  the  consent 
^th  unjust  and  unreasonable  conditions, 
such  as  would  manifest  a  purpose  to  prevent 
tJie  transjiction  of  the  interstate  business  of 
the  telegraph  company,  or  to  impede,  oppress, 
and  embarrass  it,  or  to  make  a  discrimination 
agsinfat  it  in  favor  of  some  rival  company. 
The  privilege  of  using  the  poles  is  granted 
•OD  the  p^ment  of  the  sum  of  two  dollars  per 
Annum  for  each  pole.  This  is  less  than  sev- 
«Dtecn  cents  a  month.  Baltimore  is  a  large 
and  populous  city.  In  the  localities  desir- 
able for  tele<;raph  offices  the  sidewalks  are 
fn.*qucntly  thronged  by  large  numbers  of 
people,  and  the  driveways  so  cla<4ely  blocked 
with  vehicles  that  it  is  a  matter  of  peril  and 
•difficulty  to  cross  from  one  side  of  the  street 
to  the  other. 

In  many  other  parts  of  the  city  the  crowd- 
ing of  the  streets  is  sometimes  very  great. 
It  IS  a  matter  of  much  importance  to  preserve 
«pace  for  public  convenience.  If  we  take  as 
a  standard  the  rental  value  of  ground  fronting 
on  public  streets,  we  will  see  that  seventeen 
eents  a  month  for  the  space  covered  by  a  tele- 
graph pole  is  a  very  small  fraction  of  the 
▼slue  of  its  occupation;  and  it  is  a  vastly 
smaller  fraction  of  the  compensation  due 
for  the  inconvenience  caused  to  occupiers  of 
houses  in  the  vicinity,  and  to  persons  using 
the  streets  in  the  ordinary  methods  of  travel. 

The  mayor  and  city  council,  however,  with 
M  wise  and  liberal  forecast  have  forborne  to 
p1%ce  burdens  on  industries  and  enterprises, 
which  accompany  and  increase  the  growth 
and  prosperity  of  the  city.  In  our  opinion 
the  tax  on  these  poles  is  reasonable  ana  mod- 
•erate.  We.  of  cOurse,  are  conclusively  bound 
bj  the  decision  of  the  supreme  court  in  8t. 
Louis  ▼.  Western  U.  TOeg,  Co.  148  U.  8.  92, 
Zt  L.  ed.  880. 

In  that  case  the  yalidlty  of  a  tax  was  in 
question,  which  had  been  imposed  by  the 
city  of  St.  Louis  on  telegraph  poles  of  the 
Western  Union  Company.  The  court  over- 
ruled the  suggestion  that  the  act  of  congress 
which  granted  the  use  of  the  post  roads, 
conferred  on  telegraph  companies  the  unre- 
stricted right  to  appropriate  public  or  priv- 
ate property;  and  affirmed  that  the  franchise 
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or  privilege  was  to  be  exercised  In  subordi- 
nation to  public  and  private  rights.  It  held 
that  the  tax  was  valid ;  and  said  in  speaking 
of  the  public  streets:  **  While  for  purposes 
of  travel  and  common  use  they  are  open  to 
the  citizens  of  every  state  alike,  and  no  state 
can  by  its  legislation  deprive  the  citizens  of 
another  state  of  such  common  use,  ri-t  when 
an  appropriation  of  any  part  of  tliis  pub- 
lic property  to  an  exclusive  use  is  sought, 
whether  by  a  citizen  or  corporation  of  the 
same  or  another  state,  or  a  corporation  of  the 
national  government,  it  is  within  the  com- 
petency ol  the  state,  representing  the  sover- 
eignty of  that  local  public,  to  exact  for  its 
benefit  compensation  for  this  exclusive  ap- 
propriation." 

It  matters  not  for  what  that  exclusive  ap- 
propriation is  taken  ;  whether  for  steam  rail- 
roads, telegraphs,  or  telephones;  the  state 
may,  if  it  chooses,  e.vact  from  the  party  or 
corporation  given  such  excluhive  use,  pe- 
cuniary compensation  to  the  general  publ'ic 
for  being  dei)rlved  of  the  common  use  of  the 
portion  thus  appropriated.  The  tax  was  five 
dollars  per  annum  for  each  pole,  and  it  was 
maintained  by  the  telegraph  company  that 
it  was  unreasonable,  unjust,  and  excessive. 
As  the  judgment  in  favor  of  the  telegraph 
company  was  reversed  on  other  grounds,  the 
court  said  that  the  question  miglit  be  passed 
for  further  investigation  on  the  new  trial. 
It  also  said  ** prima  facie,"  an  ordinance  like 
that  is  reasonable.  The  court  cannot  assume 
that  such  a  charge  is  excessive,  and  so  ex- 
ce>ssive  as  to  make  the  ordinance  unreasonable 
and  void;  for,  as  applied  in  certain  cases, 
a  like  charge  for  so  much  appropriation  of 
the  streets  may  be  reasonable.  On  a  motion 
for  reargument,  the  court  reaifirms  the  valid- 
ity of  the  tax. 

In  speaking  of  the  power  to  regulate  the 
use  of  the  streets,  which  was  vested  in  the 
city  of  St.  Ijouis  under  its  charter,  it  said : 
**  If  it  should  see  fit  to  construct  an  expensive 
boulevard  in  the  city,  and  then  limit  the  use 
to  vehicles  of  a  certain  kind,  or  exact  a  toll 
from  all  who  use  it,  would  that  be  other 
than  a  regulation  of  the  use?  And  so  it  is 
only  a  matter  of  regulation  of  use  when  the 
city  grants  to  the  telegraph  company  the 
right ~to  use  exclusively  a  portion  of  the 
street,  on  condition  of  contributing  some- 
thing towards  the  expense  it  has  been  to,  in 
opening  and  improving  the  street.  Unless, 
therefore,  the  telegraph  company  has  some 
superior  right  which  excludes  it  from  sub- 
jection to  this  control  on  the  part  of  the  city 
over  the  streets,  it  would  seem  that  the  power 
to  require  payment  of  some  reasonable  sum 
for  the  exclusive  use  of  a  portion  of  the  streets 
was  within  the  grant  of  power,  to  regulate 
the  use.  That  the  company  gets  no  such 
right  from  the  general  government  Is  shown 
by  the  opinion  heretofore  delivered,  nor  has 
it  any  such  from  tiie  state." 

Tm  judyntent  Ulow  mutt  be  affirmed, 

Affirmed  150  U.  S.  310,  89  L.  ed.  8M. 
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Frederick  William  SCH  WANE  BECK .«/  aL, 
AppU., 

Louis  C.  SMITH  et  al 

(nMd.aii.> 

A  contraet  between  abutters  on  m  street 
about  to  be  eloeed  that  certain  parts 
of  the  bed  of  the  street  shall  be  award- 
ed  to  each  without  specif ylnir  an j  Instrument 
of  title,  and  that  then  one  shall  sell  and  the  other 
bay  ''at  the  market  prloe**  a  strip  fronting  seven 
feet  on  a  destfirnated  street  to  a  ten-foot  alley  not 
looated,  is  too  indefinite  to  be  speoifioally  en* 
forced. 

tUarohlMM.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  in  favor  of 
defendants  in  an  action  brought   to  compel 
specific  performance  of  a  coDtract  to  convey  real 
estate.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Menrs,  Emil  Bndnits  and  C.  D.  Mo- 
Farlaad  for  appellants. 
Mr.  James  McCols^aa  for  appellees. 

AlTO^Tf  Oh,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  application  for  specific  perform- 
ance  of  wliat  is  alleged  to  be  a  contract  be- 
tween the  parties,  plaintiffs  and  defi^ndants 
in  this  case,  for  the  partition  or  division  of 
certain  portions  of  the  bed  of  Birckhead 
street,  condemned  and  closed  by  the  author- 
ity of  the  city  of  Baltimore,  between  Charles 
and  Patapsoo  streets.  It  appears  that  each 
of  the  parties,  complainants  and  defendants, 
had  some  interest  in  the  soil,  br  previous 
lease  or  conveyances,  in  the  bed  of  Birckhead 
street,  between  Charles  and  Patapsco  streets, 
and  there  was  an  ordinance  pending,  or  about 
to  be  introduced,  in  the  city  council,  for  the 
condemnation  and  closure  or  Birckhead  street 
between  Charles  and  Patapsco  streets :  and  in 
this  state  of  affairs  the  parties  to  this  case 
entered  Into  an  agreement ;  the  parties  of  the 
second  part  to  the  agreement  being  the  com- 
plainants in  this  case,  and  the  parties  of  the 
first  part  thereto  being  the  defendants.  The 
agreement  is  as  follows:  "That  the  parties 
hereto  do  mutual Iv  agree  and  covenant  to  do 
no  act  that  shall  hinder  the  passage  by  the 
mayor  and  city  council  of  Baltimore  of  an 
ordinance  providing  for  the  reversion  of  the 
city's  interest  in  certain  portions  of  ground 
binding  upon  lota  of  ground  held  by  the  par- 
ties hereto,  and  which  portions  of  ground 
were  dedicated  to  the  city  for  the  use  of  a 
street  to  be  known  as  'Birckhead  Street, '  and 
which  said  dedication  was  not  accepted  by 
the  city ;  and  they  do  further  agree  that,  in 
the  e^ent  of  the  passage  of  said  ordinance, 
they  will  divide  the  ground  forming  the  bed 
of  said  street,  in  the  manner  following,  that 
is  to  say :  The  parties  of  the  second  part 
■hall  be  awarded  the  ground  beginning  at 


Non.— As  to  deflnitenesB  of  contract,  see  Wells 
▼.  Alexandre  (N.  Y.)  J6  L.  R.  A.  ns,  with  note 
CO  validity  of  contraotfor  purobase  of  Indefinite 
quantity. 
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the  southwest  comer  of  the  lot  now  owned  by 
them  at  the  N.  £.  cor.  of  Charles  and  said 
Birckhead  streets ;  running  thence  southerly 
into  the  bed  of  said  Birckhead  street  a  dis- 
tance of  25  feet ;  thence  easterly,  a  distance- 
of  95  feet,  to  a  ten-foot  alley,  with  the  use- 
in  common ;  thence  northerly  to  the  south- 
easterly boundary  of  the  lot  now  owned  by 
them ;  thence  westerly  95  feet  to  the  place  of 
beginning.     The  parties  of  the  first  part 
hereto  [that  is  to  say,  the  defendants]  shall 
be  awarded  the  ground  of  said   proposed 
street  which  shall  remain  after  the  award  to- 
the  parties  of  the  second  part,  as  above  set 
forth.    The  parties  of  the  second  part  [the 
plaintiffs]  further  agree  to  sell  to  the  parties 
of  the  first  part,  after  said  division  shall  be 
made,  a  piece  or  parcel  of  said  ground  which 
shall  be  furthest  south  in  the  proposed  di- 
vision, which  said  piece  or  parcel  shall  front 
7  feet  on  Charles  street  to  a  10  foot  alley, 
charging  therefor  the  market  price  for  said 
ground,  as  it  shall  appear  on  the  date  of 
said  sale.     The  parties  of  the  first  part  agree 
to  purchase,  on  the  above  terms,  the  piece  or- 
parcel  of  ground  above  described.'*     It  is- 
quite  apparent  that  this  agreement  ^as  un- 
skillful ly  drawn,  and  it  is  open  to  doubtful 
construction  in  regard  to  several  questions. 
It  is  alleged  in  the  bill,  and  admitted  by 
the  answer,  that  the  ordinance  referred  to, 
for  condemning  and  closing  Birckhead  street, 
from  the  east  side  of  Charles  street  to  the 
west  side  of  Patapsco  street  was  passed  in 
October,  1888,  and  that  the  city  authorities- 
proceeded  to  condemn  and  close  the  street  be- 
tween said  points,  and  that  the  defendants- 
were  assessed  for  benefits  the  sum  of  $432. 14, 
which   amount  constitutoa  a   lien    on   the- 
ground  of  the  defendants  embraced  within 
the   bed  of  Birckhead  street,    fronting  on 
Charles  street,  but  which  assessment  the  de- 
fendants have  refused  to  pay,  and  the  city- 
oflScials  threaten  to  sell  the  ground  of  the  de- 
fendants so  embraced  in  the  bed  of  Birckhead 
street,  for  payment  of  the  assessment.     The- 
plaintiffs  allege  that  the  defendants  have  re- 
fused to  execute  to  them  a  deed  for  the  lot  to- 
which  they  are  entitled  under  the  agreement, 
although  they  (the  plaintiffs)  are  ready  and 
willing  to  sell  and  convey  the  lot,  7  by  05^ 
feet,  to  the  defendants,  at  the  market  price, 
as  provided  in  the  agreement. 

The  bill  prays— First,  that  the  defendanta 
may  be  decreed  to  pay  the  $483.14,  the  as- 
sessment against  them  as  for  benefits  for 
closing  the  street,  and  all  costs  on  the  assess- 
ment, and  thus  relieve  the  ground  of  the  lien 
or  incumbrance ;  second,  that  the  dofendante^ 
be  decreed  to  grant  and  convey  to  the  plain- 
tiffs, by  a  good  and  sufficient  deed,  the  lot 
of  ground  forming  a  part  of  the  bed  of  Birck- 
hetui  street,  condemned  and  closed  as  afore- 
said, having  a  front  of  25  feet  on  Charles 
street,  with  a  depth  of  95  feet,  being  the  lot 
agreed  to  be  awarded  to  the  plaintiffs  by  the 
agreement  exhibited  with  the  bill :  and  for. 
general  relief.  The  defendants,  by  their 
answer,  denv  in  toto  the  rights  claimed  by 
the  plaintiffs;  they  deny  the  correctness  or 
the  construction  of  the  agreement  as  con- 
tended for  by  the  plaintiffs ;  and  they  insist 
that  they  are  ander  no  obligation  w'hatever 


See  also  24  L.  R.  A.  357 ;  47  L.  R.  A.  334. 
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to  the  plaintiffs  to  pay  off  the  aBfleasment 
made  upon  them  by  the  city  for  benefits  for 
closing  the  street,  nor  are  they  bound,  as 
they  contend,  to  make  a  deed  to  the  plain- 
tiffs for  any  part  of  the  bed  of  the  street ; 
and  they  further  insist  that  the  contract  is 
greatly  wanting  in  certainty  and  mutuality ; 
and  that  it  is  not  such  as  a  court  of  equity 
should  specifical  ly  enforce.  The  city  of  Bal- 
timore, by  its  answer,  insists  upon  its  riiirht 
to  enforce  the  assessment,  and  to  the  benefits 
of  the  lien  upon  the  ground. 

The  contract  pro v  ides  for  a  diyision  of  the 
bed  of  the  street  between  the  parties,  upon 
its  being  condemned  and  closed  by  the  city, 
and  it  refers  to  the  parts  to  be  awarded  to 
each ;  but  how  or  by  whom  the  award  is  to 
be  made,  or  by  what  instrument  effected,  the 
oontrmct  is  entirely  silent.  Whetlier  this 
award  was  intended  or  was  sui)poAed  to  be 
necessary  to  be  made  by  the  city  commis- 
sioner in  condemning  and  closing  the  street, 
or  that  it  was  necessary  to  have  the  sanction 
of  the  city  authority  to  any  division  that 
might  be  agreed  upon  by  the  parties  them- 
selves, would  seem  to  be  matter  of  doubt. 
The  parties  have  not  stipulated  for  mutual 
conTeyanoes  for  the  parts  to  be  awarded. 
They  have  simply  said  that  certain  parts  of 
the  bed  of  the  street  shall  be  awarded,  but 
without  fixing  any  valuation  or  specifying 
any  instrument  of  title  whatever.  But  it  is 
stipulated  by  the  plaintiffs  that  they  will 
sell  to  the  defendants,  after  said  division 
shall  be  made,  a  certain  piece  or  parcel  of 
said  ground  fronting  7  feet  on  Charles  street 
to  a  10-foot  alley  (without  sayinff  whether 
the  alley  is  the  boundary  of  the  width  or  the 
depth  of  the  lot),  ** charging  therefor  the 
market  price  for  said  ground  as  it  shall  ap- 
pear on  the  date  of  said  sale,"  and  the  de- 
fendants agreed  to  purchase  the  same  on 
those  terms.  This  is,  in  part,  of  the  sub- 
stance of  the  consideration  for  the  contract. 
Bot  how  is  this  price  to  be  ascertained?  It 
was  not  designed  that  this  particular  piece 
or  parcel  of  ground  should  be  put  up  at  pub- 
lic sale,  in  order  to  ascertain  the  market 
price,  and  the  opinions  or  judgments  of  wit- 
neases  as  to  values  are  too  proverbially  vari- 
ant and  conflicting  to  be  api>ealed  to  for  the 
purpose  of  fixing  with  certainty  the  market 
value  of  the  property  at  a  particular  date. 
The  court  has  no  means  by  which  to  ascer- 
tain, with'  anv  proper  degree  of  certainty, 
the  market  price  of  this  piece  of  ground  at 
the  date  of  Its  sale.  There  would  therefore 
seem  to  be  such  uncertainty  and  vagueness 
in  the  terms  of  the  contract  as  to  render  it 
improper  for  the  court  to  undertake  to  decree 
its  specific  performance.    It  is  a  settled  prin- 


ciple  in  this  court  that  ''every  agreement,  to 
merit  the  interposition  of  a  court  of  equity 
to  enforce  it,  must  be  fair,  just,  reasonable, 
bona  fide,  certain  in  all  its  parts,  mutual, 
etc.,  and,  if  any  of  these  ingredients  be 
wanting,  courts  of  equity  will  not  decree  a 
specific  performance.  GeUton  v.  Sigmund, 
27  Md.  384,  848,  and  the  cases  there  cited. 
In  the  case  Just  cited  the  agreement  was  to 
let  B.  retain  possession  of  certain  property 
from  the  1st  of  July,  1866,  to  the  1st  of  July, 
1867,  upon  his  giving  the  same  rent  that  A. 
**  mieht  be  able  to  obtain  from  other  parties  ;*" 
and  it  was  held  that  the  agreement  was  un- 
certain, and  was  not  such  as  a  court  of  equity^ 
would  enforce ;  that  it  could  not  be  certainly 
ascertained  how  much  any  other  person  would 
pay,  and  It  was  therefore  too  uncertain  to  be 
specifically  enforced.  In  that  case  the  case 
of  Bromleif  v.  Jefferie»,  2  Yern.  415,  was  cited 
and  relied  on  by  the  court,  in  which  there 
was  a  covenant  by  A.  that  B.  should  have  a 
certain  estate  for  £1,500  less  than  any  other 
purchaser  would  give  for  it,  and  afterwards 
the  covenantor  devised  this  estate  to  hia 

Srandson  for  life,  with  remainder  over,  and 
ied.  The  court  refused  to  decree  specific 
performance  of  the  agreement,  by  reason  of 
the  uncertainty  of  it,  because,  as  said  by  the 
court,  **  if  the  estate  was  not  to  be  sold,  but 
the  plaintiff  was  to  have  it,  it  was  not  prac- 
ticable to  know  what  a  purchaser  would  give 
for  it."  And  so,  here,  the  market  price  of 
property  being  what  it  will  bring  in  fair, 
open  market  at  public  sale,  it  is  not  practi- 
cable to  ascertain  that  price  unless  the  prop- 
erty be  subjected  to  the  test  of  such  sale,  and 
that  is  clearly  not  what  was  contemplated  by 
the  parties ;  and  to  determine  the  matter  upon 
the  mere  opinions  of  witnesses  that  mieht  be 
produced  by  the  opposing  parties  would  not 
conform  to  the  terms  or  the  contract,  and 
might  work  surprise  to  either  or  both  of  the 
parties.  Indeed,  to  determine  the  question 
on  such  evidence  would  simply  be  to  make 
it  depend  upon  the  opinions  of  values,  with 
respect  to  which  opinions  the  parties  might 
not  have  been  willing  to  contract;  for,  as 
said  by  Lord  Arden,  Jtf.  jS.,  in  the  case  of 
Bmery  v.  Wase,  5  Yes.  Jr.  848,  ''values  differ 
so  much  that  it  is  not  very  wise  to  agree  to- 
sell  according  to  the  valuation  of  any  one.* 
The  agreement  not  being  of  a  nature  to  be 
specifically  enforced  by  a  court  of  equity, 
the  decree  below  dismissing  the  bill  will  be 
affirmed,  with  coste,  and  the  plaintiffs  be 
left  to  any  legal  remedy  they  may  have  o» 
the  contract  for  breach  thereof.  Emery  v. 
Wa$e,  5  Yes.  Jr.  846,  848 :  CoUon  v.  Thomp-^ 
son,  15  U.  S.  2  Wheat.  886,  4  L.  ed.  258. 
Jkeree  ij^ffirmed^  with  costs  to  appellees. 
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STATE  of  TenDessee,  for  the  Use  of  the 
UNITED  STATES,  Hff.  in  Err.. 

William  J.  HILL  et  cU. 

(80  Fed.  Bep.  IOCS.) 

The  United  States  ma,y  soe  as  the  party 
aflfg^rieved  upon  the  bond  of  a  sheriff  from 
whom  a  federal  prieoner.  lawfully  in  bis  castodF, 
has  escaped,  where  the  stole  statutes  authorizes 
suit  on  the  bond  by  any  party  aggrieved. 

(February  ft,  1894.) 

ERROR  to  the  District  Court  of  the  United 
States  for  the  Middle  Dislrict  of  Tennessee 
to  review  a  judgment  in  favor  of  defendants  in 
an  action  brousrht  to  recover  upon  a  sher.ff's 
bond  the  amount  which  the  United  States 
claimed  to  be  damaged  by  reason  of  the  sher- 
iff's permitting  one  of  its  prisoners  to  escape. 
Beoerted, 

Statement  bj  Barr,  District  Judge: 

The  appellant  sued  the  appellees.  Hill  and 
the  sureties  on  his  sheriff's  bond,  and  filed  this 
declaration: 

"  The  State  of  Tennessee,  for  the  use  of  the 
United  States  of  America,  Plaintiff  t.  Wm.  J. 
Hill,  H.  C.  Hudson,  James  W.  Johnson,  R. 
O.  Pehr,  J.  G  Sawyer,  T.  M.  Graham,  B.  H. 
Beazelcy  and  V.  E.  Shwab,  Defendants.  (No. 
882.) 

*'  The  plaintiff  sues  the  defendants  for  this: 
That  on  the  Ist  day  of  January,  1892,  and  on 
divers  other  days  before  said  date,  tbe  defend- 
ant William  J.  Hill  was  the  aheriff  of  Davidson 
«ounty,  Tennessee,  within  said  middle  district 
of  Tennessee,  dulv  elected,  qualitied,  and  act- 
ing as  such  sheriff.  That  on  the  1st  day  of 
September,  1890,  he,  the  said  William  J.  Hill, 
as  required  by  the  law  of  the  state  of  Tennes- 
see, executed  a  bond  in  the  penal  sum  of  $40,- 
000,  with  tbe  defendants  H.  C.  Hudson,  Jas. 
W.  Johnson.  R.  G.  Pehr,  J.  G.  Sawyer,  T. 
M.  Graham,  B.  H.  Beazeley,  and  Y.  E.  Shwab 
as  sureties  thereon,  and  they,  the  said  sureties, 
executed  said  bond,  and  it  was  approved  and 
delivered;  that  said  bond  was  conditioned  as 
required  by  the  law  of  Tennessee,  in  cases  of 
sheriff's  bonds,  and  was,  among  other  things, 
conditioned  that  he.  the  said  William  J.  Hill, 
would  'faithfully  execute  the  office  of  sheriff 
of  Davidson  county,  abd  perform  its  duties 
and  functions  cu  ing  his  coutinuanod  m  oHice,' 
etc.  A  certified  copy  of  said  bond  as  it  was 
delivered  to,  executed  before,  and  accepted 
and  approved  by  the  judge  of  the  county 
court  of  Davidson  county,  and  filed  as  pro- 
vided by  law.  together  with  a  duly  certified 
copy  of  the  oath  of  office  taken  by  the  said 
William  J.  Hill  as  sheriff,  is  here  to  the  court 
shown,  and  made  a  part  hereof.  That  among 
the  duUes  of  said  W^illiam  J.  Hill,  aa  sheriff, 
ms  provided  by  law,  is  tbe  following,  to  wit: 


Nora—The  alwve  case  seems  to  he  strictly  novel 
as  a  suit  by  a  state  for  the  use  of  the  United  States 
upon  the  bond  of  a  aheriff  who  has  suffered  che 
escape  of  a  federal  prisoner. 
34  L.  R.  ▲. 


'*  To  take  charge  and  custody  of  the  jail  of 
said  county,  and  of  the  prisoners  therein  to  re- 
ceive those  lawfully  committed,  and  to  keep 
them,  himself  or  by  his  deputies  or  jailer,  un- 
til discharged  by  law.'  That  by  the  statutes 
of  the  state  of  Tennessee,  in  such  cases  made 
and  provided:  '(1)  The  county  jail  is  used  aa 
a  prison  for  the  safe  keeping  and  confinement 
of  all  persons  committed  thereto  under  the  au- 
thority of  law.  (2)  The  foregoing  provisions 
extend  to  persons  committed  by  authority  of 
the  courts  of  the  United  States.  (8)  The  sheriff 
is  liable  for  failing  to  receive  and  keep  all  per- 
sons delivered  under  the  authority  of  the 
United  States  to  the  like  pains  and  penalties  as 
to  similar  failures  in  the  case  of  persons  com- 
mitted under  the  authority  of  the  slate.  (4) 
The  sheriff  has  the  custody  and  charge  of  tbe 
jail  of  his  county,and  of  all  persons  committed 
thereto,  and  may  appoint  a  jailer,  for  whose 
acti  he  is  civilly  respunsible.  (5)  It  is  made 
the  duty  of  the  sheriff  to  take  charge  and  cus- 
tody of  the  jail  of  his  county,  and  of  the  pris- 
oners therein,  to  receive  those  lawfully  com- 
muted, and  to  keep  them  himself  or  by  his 
deputies  or  jailer  until  discharged  by  law.' 

**  And  the  plaintiff  says  that  the  conditions 
of  said  bond,  executed  by  the  defendants  as 
aforesaid,  have  been  broken  in  this,  that  is  to 
say:  One  Thomas  C.  Boalen.  at  the  October 
term,  1891,  of  the  United  States  circuit  court 
for  the  middle  district  of  Tennessee,  was  duly 
indicted  by  tbe  grand  jurv  of  said  court  for 
violation  of  sections  5440,  6456,  5477,  and 
5469,  of  the  Revised  Statutes  of  the  United 
States,  to  wit:  'For  stealing,  embezzling,  and 
taking  out  of  the  street  mail  box  at  the  comer 
of  Church  and  Market  streets,  in  the  city  of 
Nashville,  a  letter  containing  a  check,  and  be 
unlawfully  opening  it.  ana  embezzling  said 
check  therein  contained.  For  taking  trom  the 
street  mail  box  another  letter,  and  opening  it, 
and  embezzling  said  check  therein  contained. 
For  conspiring  with  Charles  Hubbard,  alias 
Charles  Dymond,  and  Charles  J.  E.  St  ration, 
alias  Harry  Armstrong,  to  commit  the  offense 
of  breaking  open  said  mail  box  and  taking 
therefrom  said  two  letters,  and  opening  the 
letters  and  embezzling  two  checks  therein  con- 
tained. For  willfully  and  maliciously  destroy- 
ing mail  matter  deposited  in  said  letter  tx>x. 
For  feloniously  having  in  his  possession  cer- 
tain keys  suited  to  locks  of  the  street  mail 
boxes  in  use  by  the  United  States  for  receiving 
mail  in  the  city  of  Nashville,  etc.  For  steal- 
ing and  taking  from  an  authorized  depository 
for  mail  mat  er,  to  wit,  the  street  mail  box  in 
the  city  of  Nashville,  two  letters  deposited  in 
said  mail  box.  For  opening  and  embezzling 
and  destrnviiig  two  drafts,  which  he,  the  saia 
Thomas  C.  Boalen,  took  out  of  a  street  mail 
box,  in  the  city  of  Nashville,  one  of  said  let- 
ters containing  a  draft  for $60 1  05.  and  another 
a  draft  for  $353.50,  and  embezzling  said  two 
letters  and  drafU.'  That,  after  said  indict- 
ment was  found  as  aforesaid,  the  said  Thomas 
C.  Boalen  wfis  arrested  by  due  process  of  law 
on  a  warrant  sworn  out  before  Will.  Haight,  a 
United  States  circuit  court  commissioner,  at 
Atlanta,  Ga.,  on  the day  of  Novemkierp 
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1891.  and  tbereupon,  to  wit,  on  the  9tb  day  of 
I^oyemlier,  1891,  an  order  was  made  by  the 
<ireuit  conrt.of  the  United  States  for  the  north- 
ern dUlrict  of  Georgia  *that  he,  the  said 
Thomas  C.  Boalen,  be  re naoved  and  transferred 
to  the  circuit  court  for  the  middle  district  of 
Tennesj^ee,  etc.  That  thereafter,  to  wit,  on  or 
about  the  10th  day  of  Novemtier,  1891,  the 
United  Slates  marshal  for  the  northern  district 
•of  Georgia,  as  he  was  ordered  to  do.  did  trans- 
fer the  said  Boalen  to  the  middle  district  of 
Tennessee,  and  there  delivered  him  to  C  B. 
Harrison,  United  States  marshal  for  the  middle 
district  of  Tennessee.  That  thereupon,  under 
^n  order  of  commitment  duiy  made  by  H.  M. 
Doak,  Esq.,  United  States  circuit  court  com- 
missioner  for  the  middle  district  of  Tennessee, 
being  an  officer  authorized  ly  law  to  issue 
said  order,  to  wit,  on  the  10th  day  of  Novem- 
ber, 1891,  whirh  was  duiing  the  time  for  whioh 
aaid  bond  aforesaid  was  executed  by  the  de 
fendants,  the  said  United  Slates  marshal  did 
commit  the  said  Thomas  C.  Boalen  to  the  jail 
of  Davidson  county,  within  said  district,  and 
to  the  custody  of  him,  the  said  Will  in  m  J. 
Hill,  sheriff  for  Dayidson  county,  aforesaid. 
irbo  was  then  acting  as  such  sheriff.    That 

thereupon,  to  wit,  on  the day  of , 

1891.  the  said  William  J  Hill,  failing  to  do 
his  duty,  and  without  the  leave  and  license  of, 
and  against  the  will  of,  the  plaintiff,  nesrli- 
^ntly  and  unlawfully  sufTered  and  ptrmiited 
the  said  Tb(>ma8  C.  ISoalen  to  esrape  and  £0  at 
larpe  wheresoever  he  would,  out  of  the  cus- 
tody of  him,  the  sai.i  William  J.  Hill,  so  be- 
ing auch  slit  riff  as  afoiesnid,  and  the  said 
Thomas  C.  Bnalen  is  still  at  larpe,  and  cannot 
be  found.  Whereby  the  said  plnintiff  has  been 
and  is  greatly  injured,  and  plaintiff  is  greatly 
delayecr  and  prevented  from  prosecuting  the 
aaid  Thomas  C.  Hoalen  for  the  great  crimes 
and  felonies  by  him  committed,  contrary  to 
the  statutes  and  against  the  peace  and  dignity 
•of  the  United  Slates;  and  plaintiff  is  greatly 
delayed  in  and  prevented  from  prosecuiinir 
him,  the  said  Thomas  C.  Boalen,  under  the 
said  indictment  so  found  as  aforessid  aerainst 
him  by  the  grand  jurors  for  the  said  United 
Slates  circuU  court  for  the  middle  district  of 
Tennessee,  in  the  cause  of  the  United  States 
«.  Thomas  G.  Boalen  et  at. ,  then  and  there 
pending  before  the  said  Untied  Slates  cir- 
cuit court  for  the  middle  district  of  Ten- 
nessee; and  whereby  the  said  plaintiff 
aforesaid  is  deli^ed  in  and  prevents  from 
causing  the  said  Thomas  C.  Boalen  to  be 
punished  with  imprisonment  for  the  term  and 
terms  of  years  which  is  provided  by  statute  as 
a  punishment  in  such  cnses,  and  is  delayed  in 
and  preyented  from  recovering  from  him,  the 
said  Thomas  0.  Boalen,  the  fines  imposed  by 
Uw  for  violation  of  the  United  States  statutes, 
~$10,000.  And  in  endeavors  to  arrest  and  to 
•cause  ibe  arrest  and  capture  of  him,  the  said 
Thomas  C.  Boalen,  who  was  notoriously  one 
of  a  gang  of  dangerous  offenders,  plying  their 
yocation  in  many  places  in  the  United  States, 
prior  to  the  time  he  was  found  and  arrested  in 

Atlanta,  Georgia,  to  wit,  on  the day  of 

Kovember,  1^1,  and  leading  up  to  the  arrest, 
and  bringing  about  the  arrest,  the  plaintiff  nec- 
essarily 9Zi>eDded  large  sums  of  money,  to  wit: 
110,000,  for  triTeling  and  other  necessary  ex- 
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penses  of  offlcors  and  employes  of  the  United 
t^taies  postufDce  department;  and  also,  $2,000 
for  other  necessary  expenses  in  that  bebalf, 
such  as  advertisements,  printing,  etc.,  etc 
And  for  the  arrest  and  impiisonment  and  trial 
of  the  said  Tbomas  C.  Boalen,  at  Ailania, 
Georgia,  proceedings  for  removal,  and  re- 
moval from  Atlanta,  Georgia,  to  Nashville, 
the  plaintiff  necessarily  expen<ied  anottier  large 
sum  of  money,  to  wit,  $1,000.  And  for  en- 
deavors to  recapture  snd  ferret  out  the  where- 
abouu  of  the  said  Tbomas  C.  Boalen,  since 
he,  the  said  defendant,  William  J.  Hill,  negli- 
gently, carelessly,  etc.,  as  afcresHld,  allowed 
him  to  escape  from  his  custody,  the  said  plain- 
tiff has  necessarily  expended  another  large 
sum  of  money,  to  wit,  $1,000.  and  other  nec- 
essary expenses  in  this  bebalf, —  $1,000.  To 
the  plnintiffs'  damage  twenty  five  thousand 
dollars  ($:.'5,000).  Hence  suit. 
•'  John  Rubm, 

*' U.  S.  Attorney,  M.  D.  T '• 
The  defendants  demurred  to  ibis  declaration, 
and  aliened  several  grounris  therefor.  The 
principal  ones  are:  **(1)  Because  the  defend- 
ants were  not  liable  to  a  civil  action  on 
the  bond  given  to  the  stateof  Tennessee  at  the 
suit  of  the  United  States  for  damages  for  the 
alleged  negligence.  (2)  The  said  action  is  one 
that  cannot  be  maintained  in  the  United  States 
disirict  court.  That  the  liability  of  theolHcirs 
of  the  state  of  Tennessee  upon  their  official 
bonds  can  only  l)e  en  forced  in  its  own  court,  and 
that  the  state  of  Tennessee  is  a  necessary  party 
plaintiff,  and  no  suit  can  be  brought  by  her  or 
in  her  name  against  citizens  of  the  state  of 
Tennessee  in  a  United  States  court  sitting  in 
that  slate.  (8)  That  no  recovery  can  be  had 
for  expenses  incurred  by  the  officers  of  the 
United  States  for  the  arrest,  imprisonment,  and 
trial  of  said  Boalen,  or  for  his  removal  from 
Atlanta,  Ga.,  to  Nashville,  Tennessee,  because 
the  same  was  not  a  debt  or  liabiliiy  agnirst 
said  Boalen.  (4)  That  no  recovery  could  be 
had  for  the  fines  imposed  by  law  for  tho 
offenses  charged  against  said  Boalen  until  con- 
yiction  and  imposition  of  ssid  flues  by  a  yer- 
diet  of  a  jury  and  judgment  of  the  court 
against  him.  (5)  That  the  money  expended 
by  plaintiff  in  an  effort  to  recapture  said  Boalen 
after  his  escspe  Is  not  recoverable,  in  this  ao> 
tion.  for  the  reason  such  expense  would  not  be 
recoverable  against  Boalen  should  he  be  re- 
captured, convicted,  and  sentenced.  (6)  Be- 
cause the  declaration  nowhere  alleges  that  said 
escaped  prisoner  was  guilty  of  ihe  offenses 
charged  in  the  indictment.  The  demurrer 
was  sustained,  and  the  suit  dismissed  by  the 
district  court. 

Argued  before  Jackson  and  Taft,  CircuU 
Judge»,  and  Barr,  DUtrict  Judge. 

Mr.  John  Rohm,  IT.  8,  Atty.,  for  plaintiff 
in  error: 

The  district  court  of  the  United  States  shall 
haye  iurisdiction  of  all  suits  at  common  law 
brought  by  the  United  Stales  or  by  any  officer 
thereof,  autho^lz^d  by  law  to  sue. 

Key.  Stat  §668,  subsec.  4. 

The  penalty  of  the  official  bond  of  the  sherift 
is  by  the  provisions  of  section  809,  Milliken  A 
Yertrees*  Code  of  Tennessee,  made  payable  to 
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the  state.  It  is  therefore  proper,  if  not  im- 
peratiye,  that  the  suit  should  baye  been  brou|rbt 
10  the  uameof  the  state  for  the  use  of  the  party 
agreeiDg. 

MillikeD  &  Vertrees'  Code,  gg  8492.  8494. 

The  United  States  have  the  same  right  as  a 
citizen  would  have. 

The  sheriff  is  liable  only  to  pains  and  penal- 
ties for  negligent  escape  of  defendants  in  error. 

The  sheriff  is  neither  by  the  statute  of  Ten- 
nessee nor  by  those  of  the  United  States  crim- 
inally liable  for  a  mere  neg1i;2:ent  escape.  He 
is  indictable  in  both  jurisdictions  where  he 
voluntarily  permits  the  escape. 

Milliken  &  Vertrees'  (TcdU;)  Code,  g§  6509, 
6570;  U.  S.  Rev.  Stat  §  5409;  Cotton  v.  United 
States,  52  U.  8.  11  How.  231,  18  L.  ed.  676. 

The  novelty  of  the  particular  complaint  al- 
leged in  an  action  on  the  case  is  no  objection, 
provided  that  the  injury  be  cognizable  by  law, 
and  that  it  be  shown  to  have  heen  inflicted  on 
the  plaintiff. 

Broom,  Legal  Maxims,  *198,  citing  cases. 

The  majority  of  cases  cited  in  the  books, 
where  sheriffs  have  been  sued  upon  their  offi- 
cial bond  for  negligently  allowing  prisoners  to 
escape — and  there  are  many  of  them — ^arise 
under  the  old  ca,  sa,  law.  There  nre,  however, 
a  few  cases  in  which  suits  have  been  brought 
by  the  state  for  its  own  use,  where  the  person 
who  escaped,  had  been  indicted  under  the  crim- 
inal laws  of  the  state. 

Cam.  V.  Beed,  2  Bush,  618,  8  Bush,  516. 

While  the  liability  is  everywhere  recognized, 
the  rules  as  to  measures  of  damages  are  differ- 
ent in  escape  on  mesne  and  final  process. 

The  state  has  a  right  of  action  for  its  own 
use  upon  the  official  bond  of  a  sheriff  where  he 
neeligeutly  allows  prisoners  indicted  under 
•tate  laws  to  escape. 

Why.  then,  should  there  be  no  liability  to 
the  United  States,  who  are  by  law  required  to 
place  their  prisoners  under  the  custody ^of  the 
sheriff,  aud  pay  him  for  their  keeping. 

Com.  V.  Iteed^  2  Bush,  618,  8  Bush,  516; 
Shattuek  ▼.  State,  51  Miss.  575. 

There  can  be  no  distinction  whether  the 
escape  occurred  before  or  after  conviction. 

liaveneeron  v.  Eyles,  2  Wils.  295;  Love  v. 
M'Alister,  4  Hayw.  67;  Faulkner  v.  State,  6 
Ark.  150;  State  v.  Baden,  11  Md.  817;  Sloeum 
V.  Riley,  145  Mass.  870. 

Even  if  it  affirmatively  appears  that  the 
plaintiff  in  an  action  on  the  c^ise  has  sustained 
DO  damage,  the  officer  guilty  of  a  technical 
violation  of  duty  would  still  be  liable  to  nomi- 
nal damages. 

2  Sedgw.  Damages. §  547;  Metzner  v.  Oraham, 
66  Mo.  653;  Kidder  v.  Barker,  18  Vt.  454; 
Alexander  v.  Maeauley,  4  T.  R.  611;  Qoodnow 
▼.  WilUird,  5  Met.  517.  Per  contra,  Dwyer  ▼. 
Woulfe,  40  La.  Ann.  46. 

Wbere  there  is  a  legal  wrong  there  should 
always  be  a  legal  remedy^ 

S€ate  V.  Hammond,  72  Ind.  472:  Murfree, 
Sheriffs,  g  566;  Sedgw.  Damages,  §  103,  citing 
cases;  Clifton  v.  Hooper,  6  Q.  B.  468. 

A  declaration  bad  for  full  damages  may  still 
be  good  for  nominal  damages. 

Fox  V.  Wray,  56  Ind.  428;  Terrett  v.  State, 
68  Ind.  155,  66  Ind.  570;  StaU  v.  Blanch,  70 
Ind.  204. 

A  ric:ht  of  action  should  accrue  when  a 
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breach  of  duty  is  committed;  and  once  exist- 
ing should  not  be  destroyed  by  the  circum- 
stances that  it  proves  to  inflict  no  pecuniaiT- 
damages. 

2  Sedgw.  Damaces,  §  547,  citing  Petham  v. 
Way,  82  U.  H.  15  Wall.  196,  21  L.  ed.  56;  Da^ 
V.  Humbert,  91  U.  S.  294,  28  L.  ed.  868. 

Of  "escape"  generally,  and  the  distincttoa- 
between  voluntary  and  negligent  escape, — 

See  2  Hawk.  P.  C.  196;  1  Hale,  P.  C.  596. 

A  sheriff's  duties  are  ministerial,  and  the  stat- 
ute imposing  them  usually  inflicts  penalties 
for  neglect  in  their  performance,  but  the  im- 
position of  SQch  penalties  does  not  relieve  him 
from  his  common- law  liability,  in  an  action- 
for  negligence. 

Whittaker's Smith,  Keg. 868;  Oranev.  Stone, 
15  Kan.  94;  Browning  v.  Jiittenhoude,  88  K.  J. 
L.  279;  Hopkineon  v.  Leede,  78  Pa.  896;  State 
V.  MulUn,  50  Ind.  598. 

To  suffer  an  escape  to  occur  is  a  very  grave- 
offense  in  the  sheriff,  and  subjects  him  to  very- 
severe  punishment. 

Murfree,  Sheriffs,  g  1156;  Murfree,  Official 
Bonds,  §  698. 

The  sheriff  is  liable  for  the  act  of  the  jailer. 

10  Vin.  Abr.  p.  124;  Rex  v.  Fell,  1  Snlk.  272^ 
2  Hawk.  P.  0.  128-188,  chaps.  19.  20;  Hale^ 
P.  0.  591-606,  chaps.  51,  52;  Randolph  v. 
Donaldson,  13  U.  8.  9  Cranch,  76,  8  L  ed. 
662.  See  also  Enoin  v.  United  States,  37  Fed. 
Rep.  485;  Sertis  v.  Marsh,  88  Fed.  Rep.  796; 
Re  Rirdsong,  89  Fed.  Kep,  600. 

Messrs.  Tillman  ft  Tillman  and  W.  D^ 
Covin^on,  for  defendants  in  error: 

A  civil  action  for  damages  against  the  sheriff 
for  an  eccape  of  a  prisoner  held  for  a  criminal* 
offense  docs  not  lie  in  behalf  of  the  govern- 
ment. 

Bouvier,  Law  Diet -Zawflw;  8  Bl.  Com.  180. 
165,  290;  MrCracken  v.  StaU,  8  Terg.  171; 
Cotton  V.  United  States,  62  U.  S.  11  How.  280,. 
13  L.  ed.  675;  South  v.  Maryland,  59  U.  8.  la 
How.896,15L.ed.488. 

An  action  against  a  sheriff  for  permitting  an. 
escape  on  mesne  process  before  judgment, 
against  the  prisoner,  can  only  be  sustained  by 
averring  and  proving  that  the  prisoner  was  in- 
debted to  the  plaintiff. 

2  Sedgw.  Damages,  p.  546. 

The  true  measure  of  damages  is  the  value  or 
the   custody  at  the  moment  of  the  escape. 
The  true  inquiry  is.  Has  the  defendant,  bv  hia 
negligence,  deprived  the  plaintiff  of  any  legal 
means  of  securing  the  payment  of  his  debts? 

2  Sedgw.  Damages.  ^  ^54. 

The  sheriff's  liabilities  for  the  escape  of  one^ 
arrested  under  criminal  process  are  such  only 
as  the  criminal  law  prescribes  by  way  of  pun- 
ishment. He  is  never  in  such  case  Uable,  at 
any  person's  suit,  in  a  civil  action. 

Smith,  Sheriffs,  p.  564. 

Barr»  District  Judge,  delivered  the  opinion 
of  the  court: 

Many  errors  have  been  assigned,  but  we 
need  only  consider  whether  the  sui*  as  brought^ 
was  maintainable.  The  opinion  of  the  court 
is  very  brief,  but  the  learned  judge  seems  to- 
have  been  of  the  opinion  that  no  expensea  in- 
curred by  the  United  States  in  causing  the 
indictment,  arrest,  or  removal  of  the  prisoner, 
nor  the  expenses  of  his  recapture,  could  be- 
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TBOOTered  agafamk  tbe  sberiif  and  bis  sureties. 
vDleH  sucb  expenses  could  bave  been  recov- 
•ered  acalnst  the  priaoner  bad  he  been  convicted, 
and  tbat  tbe  fines  which  might  have  been  as- 
msed  against  bim,  had  he  been  convicted  of 
tbe  offense  or  offenses  charged,  could  not  be 
•considered  in  estimating  tbe  damages  unless  tbe 
prisoner  bad  been  previously  convicted  and 
fined .  It  may  be  conceded  that,  bad  said  Boalen 
been  tried  and  convicted,  none  of  tbe  ezpeDses 
allefsed  to  bave  been  incurred  by  tbe  United 
Stales  could  bave  been  assessed  against  him, 
and  judgment  rendered  therefor  on  tbe  indict- 
ment JBut  tbia  is  not  an  action  at  law  against 
a  sheriff  for  an  escape  in  which  tbe  measure 
of  damages  is  confined  to  the  interest  which  a 
creditor  baa  or  might  bave  in  bis  imprisoned 
debtor.  It  is  an  action  on  tbe  ofl9ciaI  bond  of 
a  abertff,  in  which  one  of  the  oblieations  is 
that  be  will  faithfully  perform  his  duty  as 
sheriff.  Among  other  duties,  the  sheriff  has 
tbe  charge  and  custody  of  tbe  Jail  of  his 
•ooanty,  and  the  prisoners  legally  committed 
therein,  until  discharged  by  law.  This  in- 
^eludes  federal  as  well  as  state  prisoners,  and 
tbe  Tennessee  statute  makes  the  sheriff  civ- 
illy responsible  for  tbe  acts  of  the  jailer 
whom  he  appoints.  Tennessee  Code,  §§  0238- 
4&42.  The  sheriff  executed  his  bond  to  the 
state,  bat  any  party  aggrieved  can  under  tbe 
statute  sue  on  the  bond  in  the  name  of  tbe 
state,  and  in  such  cases  the  suing  party  is  con- 
sidered the  real  plaintiff.     Id.  §§  8491^494. 

The  district  court  has,  by  the  express  terms 
of  tbe  act  of  congress,  lurisdiction  of  all  suits 
at  common  law  brought  by  the  United  States; 
hence  there  is  no  difficulty  as  to  the  Jnrisdic- 
tion  of  tbat  court,  if  there  is  a  cause  of  action 
on  tbia  bond  alleged  in  favor  of  the  United  . 
States.  It  is  insisted  that  although  Boalen 
was  in  tbe  legal  custody  of  the  sheriff,  and 
bis  escape  is  alleged  to  have  been  by  the  neg- 
tigenoe  of  tbe  sheriff,  the  United  States  can- 
not maintain  an  action  for  his  escape,  because 
the  United  t^tates,  in  the  arrest  and  punish- 
ment of  offenders  sgainst  its  laws  acts  as  sover- 
eign, and  not  in  its  corporate  capacity,  and, 
therefore,  cannot  have  an  action  for  damages 
whatever  may  have  been  the  negligence  of 
a  jailer  in  allowing  the  escape  of  the  prisoner 
fioalen;  and  CoUon  v.  United 8tate$,  62  TJ.  S.  11 
How.229, 18  L.  ed.676.  and  South  v.  ^:aryland, 
59  U.  S.  18  How.  896, 16  L.  ed  488,  are  referred 
to  as  sustaining  this  proposition.  Cotton  y. 
United  States,  tupra,  was  an  action  of  trespass 
-cyare  elaueum  fregit  brought  by  tl'^  United 
States  against  Cotton  for  cutting  and  vNryini? 
away  pine  timber  from  tbe  lands  of  tbe  United 
States.  The  error  complained  of  by  Cotton 
was  the  refusal  of  the  trial  court  to  instruct: 
"(1)  That  the  only  remedy  for  the  United 
States  for  cutting  pine  timber  on  public  lands 
was  by  indictment;  (2)  that  tbe  United  States 
bave  no  common  law  remedy  for  private 
wronfTS.**  Tbe  supreme  court  sustained  this 
refusal  of  tbe  lower  court,  and  tliere  is  nothing 
in  tbe  opinion  sustaining  the  distinction  sug- 
gested. Indeed,  the  court  says,  in  answering 
tbe  snggestioc,  that  an  indictment  was  the 
<m\j  remedy:  that  "the  punishment  of  the 
public  offense  is  no  bar  to  the  remedy  for 
the  private  injury."  In  South  y.  Mary- 
land^ eupra,  the  action  was  against  a  sheriff 
^L.R.  A. 


and  bis  sureties  for  bis  refusal  and  neg- 
lect in  not  rescuing  one  Pottle  from  mob 
violence,  and  the  court  held  tbe  action  could 
not  be  maintained.  Tbe  court  held  that  the 
duty  of  the  sheriff  to  protect  Pottle  from 
mob  violence  arose  from  his  being  a  con* 
servator  of  the  peace,  and  his  neglect  was 
not  merely  tbe  neglect  to  perform  a  ministerial 
da'Y.  In  the  opinion  the  court  divided  the 
duties  and  powers  of  a  sheriff  at  common  law 
into  four  distinct  classes.  In  the  ministerial 
class  are  put  the  duty  of  a  sheriff  as  keeper  of 
tbe  county  jail,  and  his  liability  for  the  safe 
keeping  of  prisoners  committed  to  bis  custody. 
The  court  says,  in  tbe  course  of  the  opinion: 

"It  is  an  undisputed  principle  of  the  common 
law  tbat  for  a  breach  of  a  public  duty  an  offi- 
cer is  punishable  by  indictment;  but  where  ha 
acts  ministerially,  and  is  bound  to  render  cer- 
tain services  to  individuals  for  a  compensation 
in  fees  or  salary,  he  is  liable  for  acts  of  mis- 
feasance or  nonfeasance  to  tbe  party  who  is 
injured  by  him." 

In  this  case  an  individual  was  suing;  hence, 
the  use  of  tbat  word  by  tbe  court.  But  the 
question  of  the  liability  of  a  ministerial  officer 
in  a  civil  action  for  misfeasance  or  nonfeasance 
to  a  state  or  tbe  United  States  was  OL'itber 

Presented  nor  considered  by  the  court. 
Teither  is  there  any  suggestion  of  a  distinction 
between  the  aoyere'lgn  bowers  and  tbe  corpora 
ate  capacity  of  the  United  States  as  to  tbe 
right  to  institute  a  civil  action.    The  sovereign 

gower  and  cotporale  capacity  of  the  United 
tates  are  so  intermingled  that  it  is  often  im- 
possible to  separate  them,  or  to  know  when 
one  ceases  and  the  other  commences.  But, 
whatever  may  be  tbe  distinction,  it  can  have 
no  relation  to  tbe  right  of  tbe  United  States  to 
bring  a  civil  action  or  to  defend  one,  if  they  so 
elect.  It  is  argued,  however,  that  as  there  has 
not  been  a  trial  of  Boalen,  and  it  is  not  alleged 
he  was  guilty  of  the  crimes  for  which  he  is  in- 
dicted, and  for  which  he  may  be  fined  if  guilty, 
there  can  be  no  recovery,  because  the  alleged 
nei>]igence  of  the  jailer  has  not  caused  the 
United  States  any  pecuniary  injury,  but  rather 
the  contrary,  as  the  escaped  prisoner  was  no 
lonffer  a  charge  upon  the  United  States.  This 
argument  overlooks  the  fact  that  ihe  United 
States,  in  arresting  and  imprisoning  Boalen, 
who  was  charged  with  the  violation  of  its 
criminal  laws,  acted  under  an  undoubted 
power,  and  in  the  performance  of  a  duty,  and 
that  in  the  exercise  of  this  power  and  the  per^ 
formance  of  this  duty,  it  has  expended  money 
in  caasing  the  arrest,  removal  to  Nashville, 
and  tbe  imprisonment  there  of  Boalen,  to  se- 
cure bis  trial  for  Indictable  crimes,  and  that 
thebenc'fit  of  the  money  thus  expended  by  the 
United  States  has  been  entirely  lost  by  the  neg- 
ligence of  his  jailer. 

Such  actions  as  this  are  unusual,  but  this 
fact  is  certainly  not  conclusive  against  tbe 
rieht,  since  criminal  proceedings  a^sainst  an 
officer  who  has  given  bond  for  the  faithful 
discharjre  of  his  duties,  for  misfeasance  or 
nonfeasance  in  office,  may  have  proven  to  be 
tbe  more  efficient  remedy.  No  decision  has 
been  cited  in  which  tbe  right  of  action  in  sucb 
a  case  as  this  one  has  been  denied,  and  there 
are  two  cases  at  least  in  which  such  right  of 
action  has  been  recognized  and  sustained.  Com, 
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T.  ifeftf  2Bnph,  618.  8  Bnsh,  516.  In  Com.  v. 
lUed,  2  Busb.  018.  the  Kentucky  court  of  ap- 
peals eusiained  an  action  on  a  sheriff's  bond 
against  iiim  and  his  sureties  for  the  neglif^cnce 
ot  the  sheriff  in  failing  to  arrest  a  person  on 
hencb  warrants  issued  on  indict ments  for  un- 
lawful gaming,  atid  for  willfully  taking  in- 
guftioient  surely  on  bond  for  the  appearance  of 
another  person  whom  he  had  arrested  for  the 
aame  offense.  The  court  of  appeals,  by  C.  J. 
Blobenson,  in  the  opinion  said:  * 'Although 
there  may  be  no  precedent  for  any  judiciHl 
reco^niiion  of  such  a  remedy,  yet  we  perceive 
no  reason  why  it  should  not  be  available;  and 
it  seems  to  us  that  principle  sanctions  it,  and 
that  it  is  sustained  by  both  the  common  and 
statutory  law  of  Kentucky." 

This  court,  in  another  part  of  the  opinion, 
says:  "Nor  is  the  undeteiminaleness  of  the 
dnmagefl,  and  the  difficulty  of  ascertaining 
their  precise  amount  by  any  certain  or  fixed 
standard,  a  sutiicient  answer.  The  same  diffi- 
culty occurs  in  many  other  classes  of  action 
undoubtedly  maintainable." 

in  this  case  the  Tennessee  statute  makes  the 
sheriff  civilly  rosponsihle  for  the  acts  of  the 
jailer  whom  he  appoiols,  and  as  we  have  seen 


the  United  Slates  may  sue,  t^nd  a  cause  of  ac- 
tion is  alleged  in  the'  dccl«ration,  the  demur- 
rer  should  have  been  overruled.  The  measure- 
or  extent  of  damnges  is  not  now  before  tbi» 
court  and  we  do  not  indicate  an  opinion  there- 
on. 

The  judgment  of  the  District  Court  tni  stain- 
ing the  demurrer  to  the  declaration  and  dismiss- 
ing Vie  action  is  reversed,  and  the  District  Court 
is  directed  to  set  aside  said  order,  and  proceed 
in  conformity  with  this  opinion. 

Taft«  Circuit  Judge,  concurring: 
I  concur  in  the  foregoing  opinion,  and  only- 
wish  to  add  that  negligence  of  the  sheriff  re- 
sulting in  the  escape  of  Boalen,  which  made 
the  duty  of  the  United  States  as  a  government 
to  apprehend  and  punish  him  more  onerous  in 
a  pecuniary  way.  was  a  breach  of  the  bond» 
and  a  pecuniary  injury  to  the  United  Siates^ 
for  which  they  may  recover  damages.  The 
last  count  in  the  declaration  is  for  §1,000  ex- 
pended in  Boalen's  recapture  after  Lis  escape 
from  the  sheriff's  custody,  and  that,  even  if 
there  is  no  other  averment  of  recoverable  dam- 
ages, as  to  which  no  opinion  will  be  expressed,. 
is  sufficient  to  make  the  declaration  good. 
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1.  A.  statute  recogDixln^  as  evidence 
the  proceedings  of  any  leiirlJBl&tiTe 
body  **purportlDfc  on  the  face  of  the  book  to 
be  printed  by  authority  of  the  government,'*  ai>- 
plies  to  a  book  compiled  by  un  individual  under 
Btatutea  which  are  printed  in  full  at  the  begin- 
ning of  the  book  and  which  recognize  the  com- 
pilation as  authoritative  and  make  it  evidence. 

8*  One  who  executes  a  mortgrage  to  a 
corporation  as  such  to  secui'e  a  loan  of  money 
cannot  deny  its  corporate  character  to  defeat 
foreclosure. 

8.  Charter  privile^s  as  to  the  rate  of 
interest  a  corporation  may  receive  on  its  loans 
are  not  available  to  it  in  a  foreign  state  in  oon- 
travention  of  the  usury  laws. 

4.  A  statute  giving  special  advantafifes 
to  building^  and  loan  associations  as  to 
the  rate  of  interest  they  may  receive  on  loans 
will,  unless  a  contrary  intention  appears,  be  con- 
fined in  its  operation  to  domestic  corporations. 

5.  The  steps  taken  to  become  a  mem- 
ber of  a  building  and  loan  association 
must  be  regulated  by  the  law  of  its  domicil.  and 
the  fees  allowed  by  that  law  will  be  held  valid 
everywhere. 

6*  An  attorney's  fee  for  the  foreclosure 
of  a  mortgage  expressly  provided  for  in  the 
Instrument  is  collectible  on  foreclosui-e. 


7.  Persons  compelled  to  take  stock  Ib 
a  loan  association  to  secure  a  loan* 

but  for  whom  the  scheme  of  the  concern  pro* 
vides  no  dividends  or  other  share  in  the  profits^ 
cannot  be  regarded  as  members  and  their  pay* 
ments  as  made  upon  stock  calls  for  the  purpoae 
of  taking  them  out  of  the  usury  law. 

8.  An  agreement  for  a  loan  to  be  paid 
in  seven  equal  annual  installments,. 
with  interest  reserved  for  the  whole  time  at  six 
per  cent  per  annum  on  the  amount  of  the  orii^i- 
nal  loan,  is  usurious  under  a  statute  permitting^ 
interest  at  8  per  cent  per  annum. 

9.  The  laws  of  arithmetic  are  Judicially 
noticed. 

10.  The  borrowing  of  money  ttom,  the* 
local  agent  of  a  foreign  loan  asssocia* 
tion  which  maintains  a  ijlaco  uf  biigh.ess  wiihin 
the  state  and  giving  the  association  a  mortgage^  - 
as  security  through  hini  is  a  local  contract,  al- 
though the  papers  are  to  be  approved  and  the 
money  paid  at  the  domicil  of  the  associatiuu,  and 
the  papers  expressly  state  the  contract  is  to  be* 
governed  by  the  law  of  the  domicil. 

iStone^  Ch.  J.,  dissents  from  proposition  W,) 

(November  2&,  1882.) 

APPEAL  by  defendants  from  a  judgment 
of  the  City  Court  of  Birmingham  in  favor 
of  plaintiff  in  an  action  brought  to  foreclose  tk 
mortgage.    Rerersed. 

In  the  complaint  the  complainant  described' 
itself  as  a  body  corporate  under  the  laws  of 
Minnesota,  doing  business  in  the  county  of 
Jefferson,  state  of  Alabama.     A  demurrer  was 


NOTB— The  subject  of  usury  in  payments  to 
building  and  loan  associations,  a  particular  phase 
of  which  is  here  presented  in  respect  to  a  person 
24  L.  R.  A. 


I  who  takes  shares  as  security,  is  treated  at  length 
in  a  note  to  Reeve  v.  Ladles  Bldg.  Avo.,  Perpetual 
I  (Ark.)  18  L.  R.  A.  129. 
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filed  to  the  complaint  oc  the  jEprouDd  that  It 
was  oot  shown  therein  ihat  complainant  had  a 
known  place  of  bUitiness  in  the  state  of  Ala- 
bama; th  >t  it  was  not  shown  that  the  com- 
plainant had  a  resident  a^nt  in  the  state;  that 
the  bill  shows  ihe  rate  of  interest  was  usurious. 
The  demurrer  was  overruled.  The  answer 
alleged  ih'at  the  loan  to  secure  which  the  mort- 
gage was  made  was  executed  by  the  mortgagor 
for  the  benefit  of  her  husband;  that  the  entire 
transaction  look  place  in  the  county  of  Jeffer- 
son, Ala.,  and  that  the  effort  to  locate  the 
transaction  in  Minnesota  was  to  avoid  the  laws 
of  the  state  of  Alabama;  and  that  the  mort- 
gage was  contrary  to  the  policy  of  the  state  of 
Alabama  and  void. 

Further  facts  appear  in  the  opinion. 

Jf^.  John  Vary,  for  appeliants: 

Foreiprn  corporations  are  permitted  to  do 
business  in  this  state  by  the  law  of  comity. 
Such  corporations  have  no  more  rights  or  priv- 
ileees  than  the  citizens  of  this  stale. 

2  Morawetz,  Priv.  Corp.  §  865. 

The  laws  of  the  state  of  Minnesota  have  no 
binding  force,  proprio  i?<^0rtf. outside  of  its  ter- 
ritorial limits  and  jurisdiction. 

2  .Morawitz,  Priv.  Corp.  ^  959. 

The  Cniled  States  Savings  Loan  &  Building 
Company  is  permitted  to  loan  money  in  this 
state  at  the  legal  rate  of  interest  Just  as  anv 
citizen  may  do  because  it  has  complied  with 
the  law  in  reference  to  appointing  an  agent 
with  a  known  place  of  business. 

Const,  art.  14,  Act  1886-87,  p.  102. 

Bat  the  said  appellee  is  not  permitted  to 
loan  money  upon  the  building  and  loan  plan 
in  this  Slate  l>ecause  it  has  not  complied  with 
the  law  «if  this  state  in  reference  to  corpora- 
tions engaged  in  similar  business. 

2  Moravictz,  Priv.  Corp.  $:8  506.  964;  Story, 
Conn.  L.  8th  ed.  §  106.  note  a;  HitcJicock  v. 
United  &aUs  Bank,  7  Ala.  386;  MeLme  v. 
Edinbvrg  American  Ijind  Morig.  Co.  92  Ala. 
157;  Martin  v.  Johnwn,  8  L.  R.  A.  170,  84 
Qa.  481;  American  Freehold  fxind  Mortg.  (Jo. 
▼.  SewtU.  18  L.  R.  A.  299,  92  Ala.  163;  Dol- 
man '^.  Cook,  14  N.  J.  Eq.  66;  Campion  v. 
KiOe,  Id.  229;  Andretre  v.  Torreff,  Id.  865. 

This  is  simply  an  Alahnma  contract  for  the 
loan  of  money.  In  determining  whether  a 
contract  is  infected  with  usury,  its  si^bstance 
and  effect,  not  its  form,  are  material. 

Uhlfelder  v.  Carter,  64  Ala.  627. 

The  corporate  powers,  the  bylaws,  and  the 
oontract  show  the  loan  to  be  tainted  with 
usury. 

Burlington  Mut,  Loan  Auo.  y.  Heider,  65 
Iowa,  424;  MedhaniifB  A  Working  lien'e  Mnt, 
8av,  Bank  A  Bldg,  Amo.  of  New  llaten  v.  Wil- 
eox,  24  Conn.  147;  WiOutr  v.  Baltimore 
Bufe^et'$  Loan  A  A.  Amo.  46  Md.  646;  For- 
re»t  City  United  Land  A  Etdg.  Amo.  v.  Qal- 
lagher,  25  Ohio  St.  208;  Bawkeye  Benefit  A  L. 
Ano.  V.  Blackburn,  48  Iowa,  885;  Monticello 
Mui.  Bl4g.  A  L.  Auo.  t.  Smythe,  9  Bep. 
714. 

Mr.  R.  H.  Pearson  also  for  appellants. 

Mr,  J.  U.  McMafltery  for  appellee: 

The  admission  of  the  Minnesota  statutes  was 
fas  conformity  with  stetute.  Code  1886,  §  2790, 
provides  "  ...  or  the  statutes  of  any  other 
state  or  territory  of  the  United  Stales  .  .  . 
and  public  and  private  statutes,  or  the  pro- 
24  L.R.  A. 


ceedings  of  any  leirtslatlve  body,  purporting 
on  the  fiice  of  the  book  to  be  printed  by  au- 
thority of  the  govern  ment  or  state  or  terri- 
tory,   are  evidence  without  further  proof. 

Clar^A>n  v.  Barnes,  50  Ala.  261. 

lo  a  bill  to  foreclose  a  mortgage,  filed  by  a 
foreign  corporation,  it  is  not  necessary  to  aver 
or  show  athrmatively  that  the  corporation  bafr 
capacity  to  make  the  contract,  the  presump- 
tion bemg  in  favor  of  its  validity.  The  onvr 
of  showing  its  validity  is  on  the  party  assail- 
ing It. 

Boulteare  v.  Datis,  9  L.  R.  A.  601,  90  Ala. 
207;  Nelme  v.  EJinhurg  American  Lfind 
Mortg.  Co.  92  Ala.  157. 

The  appellant  cannot  inquire  into  the  cor- 
porate existence  of  the  appellees. 

1.  Because  the  corporate  existence  is  self- 
proving,  unless  denied  by  sworn  plea  or  an- 
swer 

Acte  1888-89;  Hooper  v.  Strahan,  71  Ala. 
75;  Bonner  v.  Young,  68  Ala.  86. 

The  note  and  mortgage  beio^;  admitted  ir> 
the  pleadings  and  evideme,  it  Is  an  established 
law  in  this  state  that  a  corporation  in  tvJvt- 
ence  to  its  corporate  power  cannot  be  denied 
by  one  who  deals  with  it  as  such. 

3  Brickel,  Dig.  §  86,  p.  161 ;  Savage  v.  Bus- 
sel,  84  Ala.  103;  Cahall  v.  Citizens  Mut.  Bldg. 
Am).  61  Ala.  232;  Lehman  v.  Warner,  61  Ala. 
456. 

When  a  contract  appears  on  its  face  that  it- 
was  to  be  performed,  or  was  made  in  refer- 
ence to  the  laws  of  some  other  place,  it  will 
be  governed  by  the  laws  of  the  place  of  per- 
formance in  reference  to  which  it  was  made. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  544;  2" 
Kent,  Com.  459,  with  authorities  there  cited; 
Uanrick  v.  Andrews,  9  Port.  (Ala.)  9;  Motre 
v.  Davidson,  18  Ala.  209;  Evans  v.  Kittrell,  33. 
Ala.  449;  Cubbedge  v.  Napier,  62  Ala.  518. 

Corporations  of  the  character  of  the  appel- 
lee are  withdrawn  and  excepted  from  the  oper 
ation  of  statute  in  reference  to  interest,  and 
are  not  usurious. 

Montgomery  Afut.  Bldg.  A  L.  Co.  v.  Bobin- 
son,  69  Ala,  418;  Security  [j*an  Asso.  v.  Lal'f, 
Id.  456;  7  Wait.  Act.  &  Def.  p.  617;  Red 
Bank  Mvt.  Bldg.  A  L.  Asm.  v.  Patterson,  27 
N.  J.  Eq.  223. 

On  rehearing. 

Messrs.  J.  M,  McMaster  and  F.  H» 
Ewing^,  for  appellee: 

Where  a  contract  is  made  in  one  state  to  be 
executed  in  another  state,  the  oontract  can  be 
enforced  in  reference  to  the  rate  of  Interest 
charged  in  either  state,  provided  the  terms  so 
express  it,  without  incurring  the  penalties  of 
usury. 

Huntv.  Hall,  87  Ala.  702;  Andrews y.  Pond^ 
88  U.  S.  13  Pet.  77,  10  L.  ed.  66;  Eanriek  v. 
Andrews,  9  PorL  (Ala.) 9;  Cubbedge  v.  Napier, 
63  Ala.  622:  DeWolf  y.  Johnson,  28  U.  S. 
10  Wheat.  867,  6  L.  ed.  848;  1  Randolph, 
Com.  Paper,  §  46;  Goodrich  v.  Williams,  50' 
Ga,  425;  Story,  Prom.  Notes.  7th  ed.  §  167; 
Tiedeman,  Com.  Paper,  §  611;  Tyler,  Usury,, 
p.  79;  SeoU  V.  Perlee.  89  Ohio  St.  68,  48  Am. 
Rep.  421. 

This  doctrine  is  limited  to  bona  fide  transac- 
tions, and  will  not  avail  the  lender  if  the  same 
is  done  to  evade  the  usury  laws  of  the  state. 
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JuneUan  B.  Oo.  v.  Bank  'of  Ashland,  79  U. 
6.  12  Wall.  aS6,  SO  L.  ed.  885. 

There  was  no  plea  of  fiucb  a  character  in 
•the  case  at  bar. 

The  enforcement  of  this  note  and  mortgage 
in  an  Alabama  forum  involves  neither  a  breach 
•of  legal  or  moral  right. 

Where  a  contract  appears  on  its  face  that  it 
was  to  be  performed  or  was  made  in  reference 
40  some  other  place,  it  will  be  governed  by  the 
laws  of  the  place  in  reference  to  which  it  was 
«nade. 

8  Am.  &  Eng.  Eocyclop.  Law,  p.  514;  D&- 
Wdf  y.  Johnton,  $upra;  1  Randolph,  Com. 
Paper,  g  46;  Qoodrich  y.  Williams,  supra; 
Tiedeman,  Com.  Paper,  §  611;  Tyler,  IJsuiT.  p. 
79;  2  Kent.  Com.  p.  459,  with  authorities;  Moore 
y.  Davidson,  18  Ala.  209;  Evans  y.  KitireU,  88 
AJa.  449;  Cubbedge  y.  Napier,  62  Ala.  518; 
American  Freehold  Land  Mortg,  Oo,  v.  SeweU, 
18  L.  It.  A.  299,  93  Ala.  168. 

Is  the  legislative  incorporation  of  buildinff 
«nd  loan  companies  against  the  general  sentb 
ment  or  policy  of  civilized  countries?  We 
:flnd  them  in  England,  in  Canada,  and  in  every 
«ta1e  of  this  Union.  The  schemes  are  only 
•different  in  the  minuteness  of  their  details; 
the  general  purpose  of  all  is  the  same,  their 
workings  may  be  slightly  different,  but  they 
are  immaterial  Incidents,  and  have  nothing  to 
•do  with  their  general  purport. 

In  Vermont  Loan  d  T.  Co,  v.  Whiihed,  2  N. 
Dak.  82,  the  court  uses  the  following  lan- 
4B^age:  "Endlich,  on  Building  Associations, 
p.  161,  says:  'If  we  consider  the  reasons 
which  may  be  assumed  to  have  guided  legisla- 
tures in  conferring  upon  building  associations 
the  extraordinary  privileges  and  immunities 
which  they  enjoy,  it  will  be  readily  understood 
(and  there  can  be  no  other  apology  for  it)  that 
a.t  the  bottom  of  it  ^1  is  a  motive  of  public 
policy.'" 

Contracts  made  lipon  valuable  considera- 
tion by  competent  parties  are  never  void  as 
against  public  policy  unless  the  objects  or  ends 
which  they  have  in  view  **inJiiriou8ly  affect 
or  subvert  public  interest,  or  are  such  as  by  their 
terms  or  contemplated  manner  of  performance 
must  work  some  mischief  affecting  the  body 
politic." 

7  Wait,  Act  &  Def.  p.  91. 

What  is  there  immoral  in  giving  the  wage 
-earner  a  plan  which  he  can  adopt  and  utilize 
and  become  a  freeholder  of  a  country,  closely 
identified  by  residence  with  his  state  and  com- 
munity. 

The  fine  feature  is  a  necessity  going  to  the 
yery  essence  of  the  corporation. 

Endlich,  Building  Associations,  p.  401. 

As  a  matter  of  American  history,  the  city 
-of  Philadelphia,  known  as  the  home  of  build- 
ing and  loan  companies,  has  more  owners  of 
homes  than  any  other  city  in  the  world  of  its 
population  and  it  has  been  directly  attributed 
to  companies  like  the  appellants.  Can  for  a 
moment  any  system  or  plan  with  such  benefi- 
•cent  effects  be  confronted  with  the  charge  of 
invading  moral  institutions? 

Endlich,  Building  Associations,  §  1. 

The  general  assembly  have  sanctioned  trans- 
4K:tion8  of  this  kind  by  especially  providing 
that  building  and  loan  companies  may  loan 
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their  funds  in  that  way  and  to  use  the  word* 
of  this  court,  "that  which  the  legislature  au- 
thorizes to  be  done  cannot  be  in  violation  of 
law." 

Security  Loan  Asso,  v.  Laks,  69  Ala.  456. 

The  transaction  entered  into  by  it  with  Xhm 
appellant  was  one  which  in  itself  had  been  de- 
clared by  the  general  assembly  not  to  be  of* 
fensive  to  the  usury  laws  of  the  state. 

Montgomery  Mut.  Bldg,  dt  L.  Asso,  v.  Bo^ 
inson,  69  Ala.  412;  Canada  Southern  B.  Ob.  t. 
Oebhard,  109  U.  S.  537,  27  L.  ed.  1020. 

These  contracts  are  not  usurious. 

220^:0  v.  Ladies  Bldg.  Asso,,  Perpetual,  18  L. 
R  A.  129,  56  Ark.  885. 

There  is  in  the  transaction  an  element  of  un- 
certainty and  hazard  that  seems  to  exclude  the 
idea  of  a  loan  of  money  at  a  usurious  rate  of 
interest.  Where  the  promise  to  pay  a  sum 
above  legal  interest  depends  upon  a  contingen- 
cy, and  not  upon  the  happening  of  a  certain 
event,  the  loan  is  not  usurious. 

dpain  V.  Brent,  68  U.  8.  1  Wall.  604,  17  L. 
ed.  619;  Tyler.  Usury,  pp.  89,  17-%  et  seq.; 
Lloyd  V.  8eoU,  29  U.  S.  4  Pet.  205,  7  L.  ed. 
883;  Delano  v.  Wild,  6  Allen,  1,  88  Am.  Dec. 
605;  Bowker  v.  Mill  Biter  Loan  Fund  Asso. 
7  Allen.  100;  Parker  v.  Fulton  Loan  d  Bldg. 
Asso,  46  Ga.  166;  Ribb  County  Loan  Asso,  v. 
Bichards,  21  Ga.  592;  Shannon  v.  Dunn,  43 
N.  H.  194;  Bums  v.  Metropoltian  Bldg,  Asso, 
2  Mackey,  7;  Pattison  v.  Albanv  Bldg,  <Sk  L, 
Asso.  68  Ga.  878;  Thompson  v.  GiUison,  28  3. 
C.  584. 

It  cannot  be  well  maintained  that  there  is  a 
corrupt  intent  to  make  a  usurious  contract 
when  as  the  books  everywhere  show  tbat 
judges  of  learning  and  ability  in  courts  of  last 
resort  have  after  patient  and  careful  considera- 
tion of  contracts  of  this  nature  expressly 
held  that  thev  do  not  come  under  the  opera- 
tion of  usury  laws. 

Beeve  v.  'Ladies  Bldg,  Assck,  Perpetual,  18 
L.  R.  A.  129,  56  Ark.  885;  Vermont  Loan  db 
T.  Oo.  V.  Whithed,  2  N.  Dak.  82. 

A  building  and  loan  company  which  haa 
loaned  money  to  one  of  its  stocKholders  on  a 
bond  and  mortgage  conditioned  for  the  pay- 
ment of  a  specified  interest  with  monthly  in- 
stall menta  on  each  share  of  stock  owned  by 
such  member,  until  the  principal  is  paid  can 
recover  on  foreclosure  the  amount  in  arrear 
without  any  deduction  for  the  monthly  install- 
ments paid  by  the  stockholder  as  he  will  re- 
ceive the  benefit  of  such  installments  in  the 
increased  value  of  the  stock. 

Pe(ypU^s  Blffg,  A  L.  Asso.  v.  Furey,  47  N.  J. 
Eq.  410:  Strohen  v.  Franklin  Sav.  Fund  &  L, 
Asso.  115  Pa.  878;  InUrnational  Bldg,  db  L. 
Asso.  V.  Abbott,  85  Tex.  220. 

There  can  be  no  difference  as  a  matter  of 
principle  between  a  member  who  takes  stock 
for  an  investment,  and  a  member  who  takes 
stock  as  a  borrower  from  the  association.  The 
investor  has  to  pay  monthly  payments  on  stock 
owned  by  him,  and  so  does  the  borrower.  The 
only  difference  is,  that  the  borrower  must  pay 
interest,  and  in  the  case  at  bar  Mrs.  Falls  con- 
tracted to  pay  6  per  cent. 

Taylor  v.  VanBuren  Bldg.  A  L.  Asso.  56  Ark. 
840;  Tyrrell  Loan  dt  Bldg.  Asso,  v.  Haley,  189 
Pa.  476. 
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Stone*  Ch.  J.,  delivered  the  opinion  of 
the  court : 

In  Code  1886,  §  2790,  is  this  language : 
*The  proceedings  of  any  legislative  body, 
purporting  on  the  face  of  the  book  to  be 
printed  by  authority  of  the  government, 
state,  or  territory,  are  evidence  without  fur- 
ther proof."  A'  book  published  in  St.  Paul, 
Minn.,  in  1879,  vras  offered  in  evidence  to 
prove  the  statute  law  of  that  state.  It  was 
objected  to.  The  title  page  of  the  book  has 
these  words :  "  The  General  Statutes  of  the 
State  of  Minnesota.  .  .  .  Prepared  by 
George  B.  Young. "  Immediatelv  succeeding 
the  forecoiog  statement  is  founu  the  follow- 
ing: **  Edited  and  published  under  the  au- 
thority of  chapter  67  of  the  Laws  of  1878  and 
chapter  67  of  the  Laws  of  1879.  *  These  stat- 
utes are  printed  in  full  on  the  second  leaf  of 
the  book.  Chapter  67  of  the  Statutes  of  1878 
<ieclare8  that  ^'the  said  statutes  shall  be  com- 
piled and  published  by  a  commission  con- 
sisting of  George  B.  Young  and  such  others 
«8  he  may  associate  with  him,  under  the 
superrision  and  direction  of  the  governor." 
Chapter  67  of  the  Statutes  of  1879  provides 
that  '^the  edition  of  the  General  Statutes  and 
other  public  laws  of  this  state  in  force  at  the 
•close  of  the  legislative  session  of  eighteen 
hundred  and  seventy-eight  (1878)  prepared 
bv  George  B.  Young,  pursuant  to  chapter 
sixty-seven  (67)  of  the  General  Laws  of 
Eighteen  Hundred  and  Seventy-flight  (1878), 
shall  be  competent  evidence  of  the  several 
acts  and  resolutions  therein  contained,  in  all 
<x>arts  of  this^tate,  without  further  proof  or 
authentication."  It  is  difficult  to  conceive 
of  language  which  would  more  clearly  ex- 
press the  fact  that  the  laws  found  in  said 
book  were  printed  by  authority  of  the  state 
than  is  here  shown.'  Our  statute  does  not 
require  that  the  state  shall  be  the  publisher. 
That  it  is  done  with  its  authority  is  enough. 
danUm  v.  Barmes,  60  Ala.  260 ;  BradUy  v. 
Northern  Bank  of  Alabama,  60  Ala.  252. 
Hiere  is  nothing  in  this  exception.  There 
is,  if  possible,  less  merit  in  the  objection 
to  the  introduction  in  evidence  of  the  Min- 
nesota Compilation  of  Statutes,  published 
in  1891,  so  far  as  those  statutes  can  be  con- 
sidered in  this  case.  See  the  certificates  in 
the  first  of  the  volume,  made  by  the  secretary 
of  state  and  state  librarian,  and  see  section 
261  of  the  book  itself. 

The  real  transaction  in  this  case  was  a  loan 
of  money  by  a  Minnesota  corporation — the 
United  States  Savings,  Loan&Buildlnff  Com- 
pany— to  Mrs.  Falls ;  and  the  negotiation  and 
Mfjeed  contract  were  conducted  and  con- 
SQnunated  in  Alabama.  The  corporation  had 
a  place  of  business  in  Birmingham,  Ala., 
and  bad  an  agent  thereat.  It  had  complied 
with  our  constitutional  and  statutory  provis- 
icHis.  Const,  art.  14,  $  4 ;  Sess.  Acts  1886-87, 
p.  102.  This  compliance  gave  it  a  constitu- 
tional And  legal  right  to  transact  business  in 
Alabama. 

An  objection  was  reserved  to  the  action  of 
the  city  court  in  receiving  in  evidence  what 
purports  to  be  a  certified  copy  of  the  act  and 
proceedings  by  which  appellee  was  incor- 
porated. The  precise  objection  is  that  the 
anthenticatioa  is  not  a  oomplianoe  with  legal 
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requirements.  We  hold  it  to  be  unnecessary 
to  decide  this  question.  That  the  appellant 
executed  the  note  and  mortgage,  the  collec- 
tion of  which  by  foreclosure  is  the  purpose 
of  this  suit,  is  fully  shown,  and  nowhere  de- 
nied. We  hold  that  the  mortgage  shown  on 
its  face  that  the  United  States  Savings,  Loan 
«&  Building;  Company  is  a  corporation.  This 
is  shown  in  verv  many  of  its  recitals,  and 
this  dispensed  with  all  proof  of  its  incorpora- 
tion. So  whether  the  transcript  was  properly 
authenticated  or  not  was  immaterial.  Mrs. 
Falls  had  admitted  complainant's  corporate 
character  by  the  execution  of  the  mort  gage.  1 
Morawetz,  Priv.  Cor^.  ft  89;  2  Morawetz, 
Priv.  Corp.  g^  692,  774.  Each  separate  gov- 
emment  or  state  has  its  own  legislative  sys- 
tem and  policy ;  and  in  determining  and  en- 
forcing rights  which  originate  out  of  our 
Jurisdiction,  comity  requires  that  we  shall 
admeasure  the  redress  by  the  yardstick  of  the 
place  where  the  right  accrued.  In  entering 
into  contracts,  if  nothing  appear  to  the  con- 
trary, the  law  of  the  place  silently  becomes  a 
part  of  the  contract,  and  determines  the  meas- 
ure of  right  it  secures.  This  rig4it  by  comity, 
however,  has  limitations.  No  state  will  en- 
force contracts  or  redress  grievances  entered 
into  or  suffered  in  another  state  or  foreign 
country,  if  the  enforcement  involve  a  breach 
of  legal  or  moral  right  as  maintained  in  the 
law  of  the  forum.  When  a  corporation  of 
foreign  creation  not  only  attempts  to  enforce 
rights  before  our  tribunals,  but  goes  further, 
and  actually  performs  corporate  acts  within 
our  Jurisdiction,  they  can  claim  and  exercise 
no  exceptional  rights  or  privileges  which  may 
have  b^n  conferred  by  the  law  of  their  crea- 
tion, if  such  enforcement  involves  a  breach 
of  our  own  public  policy  or  statutory  system. 
The  legislature  of  one  state  cannot  confer 
rights  and  authorize  their  exercise  beyond 
its  own  boundaries,  unless  they  be  in  har- 
mony with  the  general  policy  of  the  state 
or  country  In  which  the  exercise  is  attempted. 
''The  power  of  a  corporation  to  act  in  a 
foreign  country  depends  both  upon  the  law 
of  the  country  where  it  was  created,  and  on 
the  law  of  the  country  where  it  assumes  to 
act.  It  has  onlv  snch  powera  as  were  given 
to  it  by  the  authority  which  creat(Ki  it.  It 
cannot  do  any  act  by  virtue  of  those  powera 
in  any  country  where  the  laws  forbid  it  so 
to  act.  It  follows  that  every  country  may 
Impose  conditions  and  restrictions  upon 
foreign  corporations  which  transact  business 
within  its  limito."  Story,  Confi.  Laws,  8th 
ed.  S  106,  note  a.  In  2  Morawetz,  Private 
Corporations,  §  9«59,  is  this  language :  **  It  is 
a  fundamental  principle  that  the  laws  of  a 
state  can  have  no  binding  force,  propria  vignre, 
outside  of  the  territorial  limits  and  Jurisdic- 
tion of  the  state  enacting  them."  And  in 
section  964  the  same  author  says :  **  It  has 
been  held  that,  although  a  corporation  be 
expressly  authorized  by  its  charter  to  charge 
a  certain  rate  of  interest  upon  its  loans,  it 
will  nevertheless  not  be  permitted  to  charge 
the  same  rate  in  a  foreign  state,  if  that 
would  be  contrary  to  the  usury  laws  there  In 
force.  *'  And  in  section  965  this  aut  hor  says : 
''Foreign  corporations  have  no  right  by  the 
law  of  comity  to  do  acts  within  a  state  which 
12 
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are  prohibited  by  the  laws  of  that  state  to 
its  owD  citizens  or  corporations  engaged  in 
a  similar  business.'*  It  is  not  our  intention 
to  determine  in  this  case  whether  a  building 
and  loan  association,  incorporated  and  doine 
business  in  Alabama,  can  contract  for  and 
recover  a  greater  rate  of  interest  than  8  per 
cent  per  annum.  See  our  statutory  system, 
commencing  with  section  1558  of  the  Code 
of  1M86.  What  we  do  decide  is  that  the  stat- 
utes of  Minnesota  have  no  binding  force 
with  us;  and  any  provision  found  In  them 
which  authorizes  a  corporation  of  their  crea- 
tion to  contract  for  and  recover  more  than  8 
per  cent  for  the  loan  or  forbearance  of  money 
18  obnoxious  to  our  statute  enacted  for  the 
prevention  of  usury.  We  hold,  further, 
that  the  contract  which  gave  rise  to  the 
present  suit  is  an  Alabama  contract,  and  can 
only  be  enforced  to  the  extent  our  statutes 
permit.  Any  statute  of  this  state  which  may 
be  supposed  to  confer  on  building  and  loan 
associations  the  right  to  charge  more  than  8 
per  cent  interest,  even  if  we  concede  such 
statutory  authority,  must  be  confined  in  its 
operation  to  such  corporations  as  are  chartered 
in  Alabama.  It  cannot  be  supposed  that 
our  legislation  had  a  greater  purpose  or  intent 
than  this.  We  have  made  no  accurate  cal- 
culation, and  hence  cannot  declare  the  pre- 
cise rate  of  interest  Mrs.  Falls  would  be  re- 
quired to  pay,  if  she  were  to  comply  with 
tlie  letter  of  her  contract.  It  is  greatly  in 
excess  of  8  per  cent  per  annum.  The  plea 
of  usury  is  very  fully  sustained.  With  us, 
however,  usury  is  only  a  partial  defense. 
It  extends  only  to  a  denial  of  all  interest, 
when  tlie  party  contracting  to  receive  usury 
is  the  complainant.  The  rule  in  chancery  is 
different  from  that  which  prevails  at  common 
law.  Dawson  v.  Burrus,  73  Ala.  Ill ;  Uhl- 
jfeld^r  V.  Carter,  64  Ala.  527. 

Several  other  defenses  were  urged  in  this 
case  which  we  consider  untenable.  This  was 
in  no  sense  a  loan  of  money  to  the  husband. 
The  loan  was  to  Mrs.  Falls;  and  we  think 
there  is  nothing  in  any  of  the  objections 
urged,  save  the  single  one  of  usury.  That, 
with  us,  is  only  a  partial  defense.  A  single 
feature  of  the  controversy  before  us,  we 
think,  must  be  governed  by  the  laws  of  Min- 
nesota. The  United  States  Savings,  Loan  & 
Building  Company  was  incorporated  under 
the  laws  of  Minnesota,  and  has  its  business 
domicil  in  that  state.  The  first  step  taken 
by  Mrs.  Falls  was  to  constitute  herself  a 
stockholder  in  that  corporation.  This  act 
must  be  considered  as  having  been  performed 
in  Minnesota,  and  as  governed  by  the  laws 
of  that  state.  Under  their  system  corpora- 
tions in  forming  are  permitted  to  charge  a 
graduated  membership  fee.  In  the  case  be- 
fore us  it  amounted  to  $155.  We  hold  that 
this  fee,  together  with  the  agreed  attorney's 
charge  of  $200  for  foreclosing  the  mortgage, 
is  collectible.  The  latter— the  attomev'sYee 
of  $200— is  expressly  provided  for  In  the 
mortgage.  No  question  is  raised  upon  its 
reasonableness,  and  we  feel  no  hesitancy  in 
holding  that  this  item  was  properly  allowed 
to  complainant.  Mrs.  Falls  did  not  receive 
the  full  $10,000,  the  amount  of  the  agreed 
loan.  .  Three  monthly  installments  were  re- 
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tained,  amounting  to  $610;  also  the  mem- 
bership fee,  $155,  was  withheld;  the  latter 
rightfully,  as  we  think,  and  she  is  entitled 
to  no  cred i  t  for  that.  What  she  actual  1  y  owe» 
is  $9,4U0,  plus  $200  attorney's  fee  for  fore- 
closing the  mortgage.  The  decree  of  the 
chancellor  is  reversed,  and  a  decree  here  ren- 
dered that  the  complainant,  instead  of  the 
sum  of  $12,688,  recovered  in  the  court  below, 
have  and  recover  of  appellants  $9,490,  niid 
other  $200  attorney's  fee  with  a  lien,  and  i<y 
be  enforced  as  directed  in  the  decree  of  the 
chancellor.  Let  the  costs  of  appeal  be  paid 
by  the  appellee. 
Bevened  and  remanded. 

A  rehearing  was  subsequently  asked  for 
and  on  May  2,  1898,  the  following  additional 
opinion  was  filed : 

Since  the  opinion  in  this  case  was  de- 
livered, November  25. 1892,  an  elaborate  and 
earnest  argument  has  been  submitted  by  ap- 
pellee, asking  a  reconsideration  of  that  de- 
cision. One  position  assumed  and  pressed 
with  great  zeal  is  that  the  contract  under 
consideration  is  not  tainted  with  usury,  even 
assuming  it  to  be  governed  by  the  statutes  of 
Alabama.  The  precise  argument  used  in  thi» 
connection  is  that  tlie  payments  stipulated  to 
be  made  monthly  by  Mrs.  Falls,  other  than 
those  which  are,  in  the  very  terms  of  the  by- 
laws and  contract,  called  ** interest,"  are  not 
payments  oa  the  debt  contracted,  but  calla 
or  installments  paid  on  the  shares  of  stock 
subscribed  for.  If  this  position  be  sound, 
the  interest  actually  collected  is  only  on«^ 
half  of  1  per  cent  per  month,  equal  to  6  per 
cent  per  annum,  and  hence  not  usurious. 
The  corporate  powers,  by-laws,  and  methods 
of  doine  business  which  pertain  to  the 
United  States  Savin>i:s,  Loan  &  Building- 
Company  are  set  forth  in  the  transcript  before 
us.  We  will  briefly  sketch  what  we  *mder- 
stand  to  be  the  mam  features  of  its  plan  of 
operations,  so  far  as  it  is  necessary  to  a  proper 
understanding  of  this  case.  The  authorized 
capital  of  the  corporation  was  and  is  $10,  - 
000,000.  It  is  divided  into  shares  valued  at 
$100  each.  Un«ike  most  roonev  corporations 
the  capital  stock  is  not  required  to  be  paid  in 
at  or  within  a  short  time  after  organization, 
with  a  view  of  supplying  a  fixed  security 
for  creditors.  On  the  contrary,  the  shares- 
are  paid  for  in  monthly  installments,  aggre 
gating  7.20  per  cent  during  the  year,  or  siz- 
tenths  of  1  per  cent  per  month.  Paid  at  this 
rate,  and  without  other  resource,  the  entire 
capital  stock  will  be  paid  in  a  fraction 
under  fourteen  years.  This  is  the  rate  to  non- 
borrowers,  called  ^investors."  The  business 
of  the  corporation  is  lending  its  money,  and 
its  chief  loans  are  made  on  real  security,  ap- 
praised and  valued  at  double  the  amount 
of  the  loan.  The  monthl  v  installments  paid 
in,  less  10  per  cent  thereof  reserved  to  defray 
the  expense  of  administering  the  corporation, 
supplemented  with  the  monthl  v  payments  of 
interest,  constitute  the  operating  capital  of 
the  corporation,  on  which  it  conducts  its 
business  of  lending  money.  These  loans  are 
made  monthly,  and  conseqneiitly  the  funds 
are  kept  employed  and  interest-bearing. 
What  are  denominated  ^^shaieholders"  are 
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divided  Into  two  classes, — ^those  who  borrow 
from  the  corporation,  and  Uiose  who  do  not. 
To  obtain  a  loan  from  the  corporation,  the 
applicant  must  first  become  a  shareholder, 
paying  for  tbe  privilege  a  small,  graduated 
membenhip  fee,  of  $1.50  per  share,  down  to 
75  cents.  After  paying  three  monthly  in> 
stall ments.  he  majr  apply  for  and  obtain  a 
loan  on  the  following  terms  and  conditions: 
(1)  The  applicant  must  first  obtain  the  re- 
quisite shares  of  stock ;  and  for  this  service 
he  must  subscribe  for  double  the  number  of 
shares,  which  would  be  requisite  to  make  up 
the  sum  proposed  to  be  borrowed,  rating  the 
ibares  at  their  full  matured  value  of  $100 
each.  So,  in  borrowing  $10,000,— the  sum 
borrowed  in  this  case,— the  borrower  must 
sabscrihe  for  200  shares.  That  was  done  in 
this  case.  (2)  The  applicant  must  also  have 
paid  three  monthly  installments  of  60  cents 
per  share,  and  three  months'  interest  on  the 
sum  proposed  to  be  borrowed,  at  6  per  cent 
interest.  These  sums,  which  were  required 
to  be  prepaid,  in  this  case  amount  to  $510; 
being  for  installments,  $860,  and  for  interest, 
$150.  So  the  borrower  actual ly  obtained  only 
$9,490.  (8)  The  borrower,  before  obtaining 
the  loan,  was  required  to,  and  did  bid  lOu  of 
his  subscribed  shares,  to  be  surrendered  to  the 
oompanv  as  a  bonus  for  the  privilege  and 
personal  favor  of  being  allowed  to  become  a 
borrower ;  but  monthly  installments  exacted 
from  shareholders  of  60  cents  per  month  were 
Kill  required  to  be  paid  by  the  borrower  on 
the  entire  number  of  subscribed  shares,  in- 
cluding the  100  surrendered  as  a  bonus.     So 


the  borrower  is  required  to  pay,  and  did  bind 
himself  to  pay,  in  this  case,  double  the  sum 
of  tbe  installments  required  of  nonborrow- 


ers,— equal  to  one  seventh  of  the  sum  bor- 
rowed. Tl&ese  payments,  unaided,  if  cred- 
ited, without  discount  or  diminution,  would 
mature  the  stock  and  extinguish  the  debt  in 
seven  years.  (4)  The  borrower  was  required 
to  mortgage  and  did  mortgage  real  estate  ap- 
praised at  $20,000,  to  secure  the  payment  of 
tbe  monthly  installments  and  interest  until 
the  sum  borrowed  should  be  repaid,  after  de- 
ducting from  all  installments  paid  a  sum  to 
cover  the  operating  expenses.  (5)  In  addi- 
tion to  this  mortgage  security  the  borrower 
was  also  required  to  pledge  and  did  pledge 
for  the  repayment  of  the  money  borrowed  her 
remaining  100  shares  of  stock  which  had  been 
made  the  basis  of  the  loan.  (6)  Notwith- 
standing the  installments  required  to  be  paid 
monthly,  which  in  the  course  of  the  year 
amounted,  in  addition  to  interest  paid  during 
the  year,  to  a  fraction  over  14  per  cent  of  the 
principal  of  the  money  borrrowed,— the  sum 
of  the  year's  Installments  paid  on  the  prin- 
cipal of  the  debt  being  one  seventh  thereof, — 
this  did  not  diminish  the  sum  of  the  interest 
required  to  be  paid  each  year,  so  lon^  as  any 
portion  of  the  money  borrowed  remained  un- 
paid. Thus :  The  sum  borrowed  in  this  case 
was  $10,000.  The  amed  interest  on  this 
was  i  per  cent,  equal  to  $600  for  the  first 
year,  but  the  payment  of  this  same  sum  of 
$600  interest  was  to  be  kept  up  so  long  as 
any  of  the  principal  debt  remained  unpaid. 
Even  when  the  principal  of  the  debt  became 
reduced  by  installments  paid  to  one  seventh 
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of  the  original  sum  borrowed,  the  rules  of 
the  companv  and  the  contract  in  this  case  re- 
quired the  borrower  to  pay  the  same  agreed 
amount  of  interest— $600— for  the  forbearance 
of  the  remaining  one  seventh  of  the  debt  for 
one  year. 

The  borrowers  must  first  become  share- 
holders. In  what  sense  do  they  become  such  ? 
They  acquire  none  of  the  privileges  or  rights 
of  shareholders,  in  the  ordinary  sense  of  that 
term.  They  receive  no  dividends,  and  have 
no  share  in  the  profits  of  the  enterprise. 
MThen  they  repay  the  money  borrowed,  ac- 
cording to  the  terms  of  the  loan,  they  receive 
no  certificate  of  stock,  and  when  the  business 
of  the  corporation  is  wound  up,  they  have 
neither  part  nor  lot  in  its  profits  or  accumu- 
lations. On  the  contrary,  when  the  principal  . 
debt  is  extinguished  by  the  payment  of  the 
monthly  installments  demanded,  and  the 
fixed,  unchanging  sum  of  agreed,  so-callecl 
"interest,"  is  paid  up  to  and  including  the 
time  when  tbe  installments  extinguish  the 
principal  debt,  then  their  connection  with 
and  interest  in  the  enterprise  ceases.  Not  by 
the  receipt  or  retention  of  a  certificate  of 
stock.  Not  by  any  participation  or  right  to 
participate  in  the  profits  or  accumulations 
of  the  adventure.  It  ceases  by  a  cancellation 
of  the  so-called  "certificates  of  stock,**  and 
a  final  severance  of  the  borrower's  connec- 
tion with  the  corporation.  By  the  very  terms 
of  the  note  and  mortgage  the  borrower  is  re- 
quired to  make  the  agreed  monthly  payments 
of  Installments  and  interest,  "until  said  stock 
becomes  fully  paid  in,  and  of  the  value  of 
$100  per  share,  .  .  .  and  shall  then  sur- 
render said  stock  to  said  company  in  pav- 
ment  of  said  note. "  These  are  the  terms  the 
contract  imposes  on  the  borrower ;  these  the 
conditions  on  which  she  can  obtain  a  release 
of  her  lands  from  the  mortage  lien.  When 
these  terms  are  complied  with  (and  of  course 
not  till  then),  "this  deed  [the  mortgage] 
shall  be  null  and  void,  otherwise  to  remain 
in  full  force  and  effect.**  It  is  nowhere  said 
that  the  borrower  shall  share  in  the  profits 
or  assets  of  the  association  ;  the  very  language 
of  the  note  and  mortgage  as  copied  repels 
such  interpretation.  Can  it  with  any  pro- 
priety be  said  that  persons,  filling  the  relation 
we  have  been  describing,  ever  become  share- 
holders in  the  corporation?  They  acquire 
none  of  the  rights  which  attach  to  that  rela- 
tion. Are  they  not  simply  borrowers  of 
monev ;  and  is  not  all  else  simply  machinery 
to  bring  about  that  end,— useless  machinery, 
save  that  it  may  furnish  excuse  for  demand- 
ing of  the  borrower  a  membership  fee,  and 
that  he  shall  contribute  to  the  expense  fund 
of  the  corporation's  administration?  The 
corporation  is  also  empowered  to  impose  and 
does  impose  penalties  and  forfeitures  for 
delays  and  defaults  in  the  payment  of  install- 
ments and  interest.  Such  imposed  penalties 
are  found  in  the  transcript  before  us.     Being 

f practically  a  loan  of  money,  was  the  loan 
n  the  present  case  an  agreement  to  demand 
and  pay  a  greater  rate  of  interest  than  8  per 
cent  per  annum, — the  lawful  interest  of  the 
state  of  Alabama?  We  employ  the  word 
"agreement**  intentionally;  for,  to  be  usu- 
rious, the  contract  itself  must  stipulate  for 
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interest  above  the  lawful  rate.  We  have  been 
referred  to  two  calculations,  with  the  view 
of  convincing  us  that  the  interest  stipulated 
to  be  paid  in  this  case  is  not  usurious  on  its 
face.  One  of  thoae  calculations  is  shown  in 
the  deposition  of  the  witness  Douglas,  found 
in  the  transcript  before  us.  The  other  is  seen 
in  the  report  ot  the  case  of  Thomipwn,  v.  QiXU- 
»on,  28  S.  G.  584.  In  each  of  those  instances 
the  calculator  was  betraved  into  the  same 
oversight  or  error.  Each  allowed  to  the  lender 
the  same  sum  as  interest  for  each  of  the  years 
the  loan  was  permitted  to  run,  as  if  the  prin- 
cipal or  interest  bearing  fund  had  remained 
undiminished  during  the  whole  term  of  the 
loan.  Had  that  been  the  case, — in  other 
words,  if  the  borrower  had  paid  only  the  in- 
terest during  the  intervening  years,  and  had 
left  the  principal  intact  until  the  final  settle- 
ment, and  then  paid  the  entire  principal  at 
one  time,— their  calculations  would  stand 
vindicated.  This,  because  in  such  case  the 
interest-bearine  fund  would  remain  the  same 
during  the  entire  period  of  the  loan.  But 
they  were  not  dealing  with  such  facts.  The 
problem  thev  were  handling  was  like  the  one 
we  haVe  in  hand ;  the  principal,  or  interest- 
bearing  debt,  was  being  reduced,  say,  one 
seventh  each  year.  We  have  made  many 
calculations,  and  have,  in  that  way,  de- 
monstrated the  correctness  of  the  proposition 
that,  by  the  very  terms  of  the  contract  Mrs. 
Falls  made  with  the  United  States  Savin^^s, 
Loan  &  Building  Company,  she  bound  her- 
self to  pay  interest,  and  to  pav  it  monthly, 
at  a  rate  greatly  in  excess  of  o  per  cent  per 
annum,  and  very  materially  in  excess  of  8 
per  cent  per  annum. 

Let  us  Slate  the  account  on  the  facts  of  the 
case  we  have  in  hand.  Computing  the  several 
payments  of  the  principal  debt  required  to 
be  made  during  each  vear  as  aggregating  one 
seventh  of  the  debt,  the  whole  debt  will  noc- 
essarily  become  extinguished  in  seven  years. 
In  this  we  do  not  compute  the  sums  paid  as 
interest,  but  include  only  the  excess  of  the 
several  payments  over  and  above  interest. 
Thus,  the  sum  of  the  amount  of  the  loan 
being  $10,000,  it  necessarily  follows  that  for 
the  first  vear  the  interest- bearing  debt  must 
be  $10,000.  But  the  principal,  or  interest- 
bearing  debt,  beinff  reluced  one  seventh  by 
payments  during  the  first  vear,  it  follows 
that  the  sum  of  the  debt  left  unpaid  for  the 
computation  of  interest  for  the  second  year 
will  be  only  six  sevenths  of  $10,000.  And 
so  the  process  of  reduction  of  the  interest- 
bearing  debt  will  go  on  at  the  rate  of  one 
seventh  each  year.  For  the  seventh  year  the 
principal  on  which  interest  is  to  be  computed 
will  be  only  one  seventh  of  $10,000;  a  frac- 
tion over  $1,428.  Six  per  cent  interest  paid 
at  the  fixed,  unchanging  sum  of  $fV)0  per 
annum  for  these  seven  years  will  aggregate 
$4,200.  Calculated  on  the  balances  left  attcr 
tiie  several  yearly  payments  are  deducted, 
the  sum  of  the  several  payments  of  interest 
will  amount  to  $2,400,  or  four  sevenths  of 
$4,200.  This  shows  an  excess  of  interest 
stipulated  to  be  paid  d urine  the  seven  vears 
of  $1,800,  if  we  compute  interest  at  6  per 
cent  per  annum.  If  tne  unchanging  sum  of 
$600j  stipulated  to  be  paid  during  each  year 
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_  $4,200  during  the  seven  years 
— be  In  fact  paid,  the  borrower,  instead  of 
paying  6  per  ceht  for  the  forbearance  of  the 
money,  will  in  fact  have  paid  at  the  av- 
erage rate  of  lOi  per  cent  per  annum.  And 
this  excess  of  interest  Mrs.  Falls  bound  her- 
self to  pay  by  the  very  terms  of  the  contract 
she  entered  into.  The  contract  requires  Mrs. 
Falls  to  pay  $170  per  month,  equal  to  $2,040 
during  each  year.  In  the  calculations  we 
sumbit,  we  treat  these  payments  as  if  made 
in  gross  at  the  end  of  each  year.  Treating 
them  thus,  and  computing  interest  only  on 
Uie  balances  left  after  the  annual  payments, 
the  folldwinir  results  are  shown  :  (1)  At  6 
per  cent  interest,  the  debt  of  $10,000  will  be 
entirely  extinguished,  principal  and  interest, 
by  these  annual  payments  of  $2,040,  in  a 
fraction  less  than  six  years ;  and  in  so  paying, 
the  entire  interest  paid  by  the  borrower  will 
amount  to  a  fraction  less  than  $2,200.  Paid 
at  the  agreed  rate  of  $600  for  each  of  the  six 
years,  it  would  amount  to  $3. 600.  (2)  At  8 
per  cent  interest,  the  same  annual  payment 
of  $2,040  would  extinguish  the  debt,  prin- 
cipal  and  interest,  in  something  less  than  six 
and  one -half  years,  while  the  sum  of  all  the 
interest  paid  would  be  $3,178.  Paid  on  the 
basis  of  the  contract  at  the  gross  sum  of  $800 
per  year,  it  would  amount  to  $5,200.  We 
might  give  other  examples  by  way  of  il- 
lustration ;  but  we  think  these  suflScient.  It 
will  be  observed  that,  in  making  our  cal- 
culations, we  have  assumed  that  the  borrower 
received  the  full  $10,000.  She  actually  re- 
ceived only  $9,490.  And  we  have  pre- 
termitted all  consideration  of  the  membership 
fee  she  was  required  to  pa^,  and  her  share  of 
the  operating  expenses  of  the  corporatioa, 
which  the  rules  of  the  association  hold  her 
liable  for.  We  have  likewise  taken  no  ac- 
count of  the  fact  that  the  interest  was  made 
payable  monthly.  These  items  brought  into 
the  account  would  materially  swell  the 
burden  the  contract  imposes  on  the  borrower. 
If  further  proof  be  required  to  show  the  con- 
tract we  are  considering  is  usurious  in  its 
terms,  it  is  furnished  in  the  decree  the  chan- 
cellor rendered  in  this  cause.  No  one  con- 
tends that  in  rendering  his  decree  he  went 
beyond  the  letter  of  the  contract  he  was  con- 
struing. Yet,  although  the  decree  was  ren- 
dered less  than  two  years  after  the  money  was 
borrowed,  the  $10,000  had  increased  to  $12,- 
638 ;  and  of  this  sum  only  $440  was  for  fines 
assessed  for  nonpayment  of  monthly  install- 
ments and  interest.  This  taken  from  the 
$12,638  leaves  about  $2,200  of  interest  and 
charges  for  the  use  of  $10,000  from  the  date 
of  the  contract— May  10,  1890— to  the  date  of 
the  decree,— -March  10,  1892.  This  accorded 
to  complainant  about  1  per  cent  interest  per 
month,  or  12  per  cent  per  annum.  The  other 
class  of  shareholders  are  non borrowers,  some- 
times called  "investors."  The  monthly  in- 
stallments required  of  these  is  Just  one  half 
of  the  sum  required  of  the  borrowers,— being 
one  fourteenth  of  the  value  of  their  stock,  — 
and  they  pay  no  interest.  They  have  no 
shares  required  to  be  surrendered  as  a  br^cus, 
or  premium ;  no  dead  shares.  They  pay  in- 
stallments onlv  on  the  shares  they  own,  and 
acquire  all   the  rights  of  shareholders  or 
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stockholders  in  the  corporation,  to  tbo  extent 
of  the  stock  they  subscribe  for.  They  have 
a  voice  in  the  governmeDt  of  the  corporation, 
and  share  in  its  dividends  and  other  accumu- 
lated assets.  They  share  ratably  in  all  the 
excess  of  interest  paid  by  tbe  borrowers,  and 
in  this  way  realize  more  than  lawful  interest 
on  their  investment.  Under  all  tbe  calcula- 
tions, the  shares  of  tbe  investors  mature  in 
about  seven  years  up  to  the  full  $100  per 
share.  These  are  shareholders  in  fact  and  in 
law*  for  they  have  all  the  powers  and  rights 
of  shareholders  i n  corporations.  No  one  will 
dispute  that  the  investors  realize  more  than 
lawful  interest.  Whence  comes  the  fund 
from  which  this  excess  of  interest  is  realized? 
It  must  come  from  the  borrowers,  for  there  is 
no  other  source  from  which  it  can  be  derived. 
To  secure  to  one  class  unlawful  interest, 
while  none  of  the  shareholders  Day  in  excess 
of  the  lawful  rate,  is  a  physical  impossibil- 
ity. The  consequence  is  that  their  shares  wi  11 
have  matured  up  to  their  full  value  of  $100 
per  share,  while  they  have  paid  out  but  little, 
if  any,  over  half  that  sum,  and  have  lain  out 
of  the  use  of  their  money  for  a  time  which 
averages  only  three  and  a  half  years,  or  four 
at  most.  So,  the  non borrower  real  izes  a  much 
higher  rate  of  usurious  interest  than  the  bor- 
rower pays.  This,  becauso  there  are  many 
more  borrowers  who  pay  usurious  interest 
than  there  are  investors  who  divide  that  usury 
between  them.  We  have  said  this  was  prac- 
tically a  loan  of  money.  Stripped  of  all 
mere  formal  accompaniments,  we  are  not  able 
to  discover  any  material  connection  Mrs. 
Falls  ever  had  with  the  corporation,  other 
than  as  a  borrower  of  money.  She  had  no 
voice  in  its  government,  no  share  in  its  profits 
or  assets.  In  determining  the  character  of 
any  given  transaction,  the  law  regards  the 
substance,  not  the  form  it  is  made  to  assume. 
In  Vhif elder  v.  Carter,  64  Ala  527,  this  court 
said:  "In  determining  whether  a  contract 
is  infected  with  usury,  its  substance  and  ef- 
fect, not  its  form,  are  material.  The  intent 
to  take  or  reserve  more  than  lawful  interest 
for  the  loan  of  money,  or  the  forbearance  of 
a  debt,  must  exist ;  and  this  is  deduced  from 
tbe  relations  of  the  parties,  their  acts  con- 
temporaneous with '  or  subsequent  to  the 
contract,  and  all  attendant  circumstances. 
When  this  intent  exists,  and  such  is  the  sub- 
stance and  effect  of  the  contract,  no  form  or 
covering  which  may  be  given  to  it,  no  device 
or  shift,  can  sustain  it.  A  simple  loan,  or 
tbe  mere  forbearance  of  an  existing  debt,' 
which,  with  the  lawful  interest,  is  not  put 
at  hazard,  but  is  certainly  to  be  paid,  will 
become  usurious,  by  ingrafting  upon  it  stip- 
ulations intended  for  the  additional  profit 
of  the  creditor,  and  not  as  compensation  for 
loss  or  inconvenience  he  may  bear."  Our 
calculations  and  argument  are  based,  not  on 
contingent  or  possible  losses  the  association 
may  suffer  in  its  administration.  We  have 
considered  the  questions  on  a  basis  the  most 
favorable  and  successful  that  could  possibly 
attend  the  enterprise,  even  if  every  borrower 
meets  his  contractual  engagements  punctu- 
ally, and  every  installment  is  paid  on  the 
day  it  matures.  We  have  allowed  to  the 
borrower  full  credit  for  the  entire  sum  of  the 
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installments  he  is  required  to  pay,  without 
deduction  of  anything  therefrom  to  meet  cor- 
poration or  other  expenses  or  losses.  And 
we  have  shown  that  with  these  most  favor- 
able, possible  results, — we  may  say  impossi- 
ble,— the  borrower  is  bound,  by  the  very  let- 
ter of  the  contract,  to  pay  a  rate  of  interest 
greatly  in  excess  of  8  per  cent  per  annum. 
And  it  is  of  no  moment  that  no  witness  testi- 
fies that  the  interest  is  usurious.  The  cor- 
porate powers,  the  by- laws,  and  the  conlract 
are  shown  in  the  transcript,  and  these  furnish 
the  evidence — the  indisputable  evidence- 
that  the  rate  of  interest  required  and  con- 
tracted to  be  paid  is  manifestly  in  excess  of 
8  per  cent.  The  Question  is  simply  one  of 
arithmetical  calculation,— and  the  laws  of 
arithmetic  are  judicial  1v  taken  notice  of, — 
and  the  excess  is  so  obvious  that  it  is  impos- 
sible to  suppose  It  was  not  intended.  The 
excess  of  interest,  noted  above,  is  one  of  the 
fixed,  certain  terms  of  the  contract  by  which 
the  money  was  lent,  and  which  Mrs.  Falls, 
in  obtaining  the  loan,  bound  herself  to  pay. 
No  ingenuity  can  infuse  any  element  of  con- 
tinfencv  or  uncertainty  into  her  contractual 
obligation  to  pay  up  to  this  point.  Beyond 
thiSj^however,  there  is  an  uncertain  liability, 
namely,  it  cannot,  from  anything  shown  to 
U8,  be  certainly  known  how  much  she  may 
be  required  to  pay  bevond  the  sums  shown 
in  our  calculations.  Enough  for  us  that  tbe 
contract  itself  requires  the  borrower  to  pay 
more  than  lawful  Interest. 

But  there  was  anotiier  reason  operating 
upon  the  writer  of  this  opinion  which  in- 
duced bim  to  request  a  recall  of  the  certifi- 
cate of  reversal,  and  a  further  consideration 
of  the  case.  He  had  come  to  doubt  the  cor- 
rectness of  the  conclusion  announced,  that  in 
determining  the  question  of  usury,  we  must 
be  governed  by  the  Alabama  statutes.  The 
facts  shown  by  the  record  are  as  follows: 
"The  United  States  Savings,  Ix>an  &  Build- 
ing Company  is  a  private  corporation,  incor- 
porated under  the  laws  of  Minnesota,  located 
and  doing  business  in  the  city  of  Sf.  Piiul, 
of  that  state.  One  of  its  purposes  is  the  loan 
of  money  on  long  time,  secured  l>y  mortgage 
on  real  estate,  the  accruing  interest  and  par- 
tial installments  of  the  principal  to  be  repaid 
monthly.  True,  they  are  not  in  the  books 
of  the  corporation,  or  in  the  contract  of  the 
parties,  called  installments  of  the  debt,  but 
monthlv  payments  on  the  capital  stock.  We 
think,  however,  that  this  is  a  misnomer ;  for 
we  cannot  perceive  that  the  borrower  on  sub- 
scribed shares  ever  becomes  a  stock liolder  in 
fact.  He  acquires  none  of  the  rights  or  pow- 
ers of  a  stockholder,  as  that  term  is  generally 
understood  and  applied.  The  negotiation  for 
a  loan  was  entered  upon  in  Birmingliam, 
Ala.  That  neirotiation  was  conducted  by 
the  husband  of  Mrs.  Falls,  representin^r  her, 
and  by  a  soliciting  agent,  representing  the 
corporation.  As  we  understand  the  record, 
the  following  comprises  substantially  what 
was  done  in  Alabama :  The  soliciting  agent 
furnished  the  information  and  the  blanks 
necessary  to  be  filled  out  and  signed,  in  or- 
der to  make  the  application  in  proper  form 
to  obtain  membership  and  the  loan,  and  prob- 
ably filled  those  blanks,  and  forwarded  the 


182 


Ajlabaka  Supkbmk  CoUfiT. 


Not., 


application.  It  is  probable  tbat  he  also  rep- 
resented the  corporation  in  having  the  ab- 
stract of  title  prepared,  a  valuation  made  of 
the  property  offered  as  security,  and  the  prep- 
aration of  the  note  and  mortgage,  to  be  ex- 
ecuted by  the  applicant.  All  these  acts, 
however,  were  provisory.  They  were  but  an 
offer.  It  is  not  only  not  shown  that  the  so- 
liciting agent  entered  into  any  bindiotr  con- 
tract that  the  company  would  accept  the  offer 
and  lend  the  money,  but  the  converse  ot  this 
proposition  is  established.  Not  until  the 
proposition  was  considered  at  the  home  office, 
not  until  the  papers  were  examined  and  the 
offer  accepted,  was  any  contract  made  which 
would  bind  the  company.  Not  until  then 
could  Mrs.  Falls  have  maintained  an  action 
for  a  breach  of  contract,  if  the  company  had 
refused  to  advance  the  money ;  for  no  con- 
tract had  been  concluded.^  Such  is  the  un- 
mistakable language  of  the  record.  Den'ick 
V.  Monette,  73  Ala.  75;  8  Brickell,  Dig.  p. 
361,  S  426;  Whart.  Confl.  L.  §  421.  When 
Mrs.  Falls'  proposition  was  accepted,  a  check 
for  the  monoy  was  issued  by  the  proper  offi- 
cer of  the  United  States  Savings,  Loan  <& 
Building  Company,  in  St.  Paul,  Minn.,  pay- 
able to  the  order  of  Mrs.  Falls.  That  check 
was  drawn  on  the  Minnesota  Loan  &  Trust 
Company,  the  building  and  loan  comoany's 
trustees,  having  its  business  habitation  in 
Minneapolis,  Minn.  True,  that  check  was 
cashed  at  a  bank  in  Birmingham,  Ala.,  but 
there  is  nothing  unusual  in'  that ;  and  it  is 
not  shown  that  the  building  and  loan  com- 
pany had  any  agency  in  procuring  that  to  be 
(lone,  even  ii  we  concede  such  agency  would 
affect  the  question.  The  note  given  by  Mrs. 
Falls  and  her  husband,  although  signed  in 
Birmingham,  Ala.,  is  made  payable  **to  the 
order  of  the  United  States  Savings,  Loan  and 
Building  Company  at  the  office  of  the  treas- 
urer, St.  Paul,  or  to  its  trustee  in  Minne- 
apolis, Minn.  .  .  .  This  note  is  under- 
stood to  be  made  with  reference  to  and  under 
the  laws  of  the  state  of  Minnesota.  **  The 
mortgage  also  stipulates  that  the  money  is  to 
be  paid  "at  the  office  of  [the  company's] 
treasurer  at  St.  Paul,  Minnesota,  or  at  the 
office  of  its  trustee,  Minneapolis,  Minnesota ;" 
and  it  also  contains  the  clause  :  **This  mort- 
gage is  understood  to  be  made  with  reference 
to  and  under  the  laws  of  the  state  of  Minne- 
sota." So,  we  repeat,  no  binding  contract 
was  agreed  on  or  concluded  in  Alabama. 
That  justly  celebrated  jurist,  CJiancellor  Kent 
(2  Com.  459),  employed  this  language:  "If 
a  contract  be  made  under  one  government, 
and  Ms  to  be  performed  under  another,  and 
the  parties  had  in  view  the  laws  of  such  other 
country  in  reference  to  the  execution  of  the 
contract,  the  general  rule  is  that  the  contract, 
in  respect  to  its  construction  and  force,  is  to 
be  governed  by  the  law  of  the  country  or  state 
in  which  it  is  to  be  executed  ;  and  the  foreign 
law  is  in  such  cases  adopted,  and  effect  given 
to  it."  In  Story  on  Conflict  of  Laws,  §  280, 
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it  is  said :  "  Where  the  contract  la,  either 
expressly  or  tacitly,  to  be  performed  in  any 
other  place,  there  the  general  rule  is  in  con- 
formity to  the  presumed  intention  of  the  par- 
ties that  the  contract,  as  to  its  validity,  nat^ 
ure,  obligation,  and  interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  perform- 
ance." In  8  American  <&  English  Encyclo- 
pedia of  Law,  543,  544,  the  principle  is  thus 
expressed  :  "  As  a  general  rule,  the  validity 
of  a  contract  is  to  be  determined  by  the  law 
of  the  place  where  it  is  made,  unless  it  ap- 
pears on  ita  face  that  it  was  to  be  performed, 
or  was  made,  in  reference  to  the  laws  of  some 
other  place,  in  which  case  it  will  be  governed 
by  the  laws  of  the  place  of  the  performance.  ** 
Each  of  these  standard  works  has  an  abundant 
citation  of  authorities.  See  also,  Hxtnt  v. 
Hall,  87  Ala.  702;  Gubbedge  v.  2^^apier,  62 
Ala.  518 ;  American  Freeliold  Land  Mortg.  Co. 
V.  Semll,  92  Ala.  168,  18  L.  R.  A.  999; 
Boone,  Mortg.  §  86;  Eanriek  v.  Andreics,  9 
Port.  (Ala.)  9;  De  Wolf  v.  Johnson,  23  U. 
8.  10  Wheat.  867,  6  L.  ed.  843 ;  Cromtcell  v. 
8ae  Gonnty,  96  U.  8.  61,  24  L.  ed.  681 ;  Peyton 
V.  Eeinekin,  131  U.  8.  Append,  ci.  and  20 
L.  ed.  679 ;  Dolman  v.  Cook,  14  N.  J.  Eq. 
56 ;  Goodrich  v.   William$,  50  Ga.  425. 

I  am  aware  that  artifice  is  sometimes  re- 
sorted to  in  the  making  of  contracts,  with  a 
view  of  evading  the  laws  against  usury. 
To  this  end  a  false  or  fictitious  place  of  per- 
formance is  sometimes  inserted  in  the  writ- 
ing. Whenever  such  attempt  is  made  to  ap- 
pear, the  courts  refuse  to  lend  their  sanction 
to  it.  If  such  was  the  intention  in  this  case, 
it  has  not  been  shown.  I  feel  forced  by  i'ne 
authorities  to  hold  that,  in  the  matter  of  col- 
lectible interest  under  this  contract,  the  laws 
of  Minnesota  must  govern.  It  is  not  my 
intention  to  disturb  our  former  rulings  aa 
to  the  law  which  should  govern  this  con* 
tract.  On  that  question  I  tiiink  the  present 
case  clearly  distinguishable  from  any  we 
have  heretofore  decided,  in  two  particulars  . 
First,  the  final  agreement  of  the  parties— the 
closing  of  the  bargain— was  consummated  in 
Minnesota,  and  the  money  borrowed  was 
promised  to  be  repaid  there;  second,  it  is 
one  of  the  express  terms  of  the  contract  that 
it  is  "made  with  reference  to  and  under  the 
laws  of  Minnesota."  This  provision,  stand- 
ing alone,  would  not  be  decisive,  for  it  might 
be  prostituted  to  improper  uses.  Taken  in 
connection  with  the  facts  of  this  case,  I  think 
it  supports  the  conclusion  I  have  reached. 
I  repeat :  It  is  not  my  intention  to  overturn 
our  former  rulings.  Farrior  v.  Netc  England 
Mortg.  Sccur.  Co.  88  Ala.  275 ;  American  Free- 
Jiold  Land  Mortg.  Co.  v.  SeweU,  supra;  Etan» 
V.  Kittrdl,  83  Ala.  449. 

The  foregoing  is  only  my  own  opinion, 
formed  alone  on  what  is  shown  in  the  tran- 
script. My  brothers,  however  differ  with 
me,  and  adhere  to  the  first  opinion.  The  re- 
sult is  that  the  application  for  a  reversal  of 
the  former  ruling  is  denied. 


CABeiLL  y.  KouKTZB  Bbob. 


188 


TEXAS  SUPREME  COURT. 


Frank  CARGILL  et  al,  Ptff$.  in  En,, 

V. 

KOUNTZE  BROS. 
(06  Tex.  386.) 

1.  Bills  of  discovery  are  not  authorised 

under  tlie  Texas  practice,  in  which  law  and 
equity  are  blended  into  one  system,  and  in  which 
foitiitory  proFisions  have  been  made  for  the  dis- 
oovery  of  evidence  by  simple  interroKatorles  in 
•  pending  suit  and  for  depositions  of  the  advene 
party. 
S*  Re-enactment  of  a  statute  whieli  has 
been  constmed  by  the  courts  must  be 
presumed  to  be  with  the  intent  to  adopt  that  con- 
struotion. 

atioe  2i  IBOB.) 


ERROR  to  the  Court  of  Ciyil  Appeals  for  the 
Fint  Supreme  Judicial  District  to  review 
a  judgment  reversing  a  Judgment  of  the  Cir- 
cuit Court  for  Harris  County  in  favor  of  de- 
fendants in  a  proceeding  brought  to  compel 
them  to  discover  assets  which  might  be  reached 
by  an  execution  upon  a  judgment  which  had 
been  recovered  against  them.    Rnened. 

Statement  by  Gaines*  J. : 

This  suit  was  brought  by  Kountze  Broa., 
alleging  themselves  to  be  creditors  of  Carfill 
&  Dennis,  to  compel  the  latter  to  make  dis- 
covery of  their  assets.  After  stating  that  the 
plaintiffs  had  obtained  a  judgment  against 
the  defendants  for  $1,054 ;  that  they  had  sued 
out  executions,  which  had  been  returned  "  No 
property  found  f  and  that  they  had  caused 
an  abstract  of  the  judgment  to  be  filed  in  the 


VOTB.— iH0ht  to  discovery  by  biU  where  the  etatvUe 

provide  for  the  examination  of  the  party  b^ore 

arioL 

The  Jurisdiction  in  equity  for  discovery  origi- 
nated in  the  absence  of  power  in  courts  of  law  to 
oompel  a  diacoveiy  by  their  own  process,  either  by 
means  of  the  oath  of  a  party,  or  by  the  production 
of  deeda.  booln,  and  wntings  in  his  possession  or 
•coniroL 

It  does  not,  however,  foUow  that  because  the 
courts  of  law  have  had  power  riven  to  tbem  to 
craut  such  relief,  courts  of  equity  have  therefore 
been  wholly  dej>rived  of  the  right  to  entertadn  such 
taUs  which  formed  part  of  the  ancient  well-settled 
jurisdiction  of  the  latter  courts.  Ck)igate  v.  Com- 
pBflrnie  Francalae  du  Teiegraphe  de  Paris  a  New 
York,  28  Fed.  Hep.  82. 

The  principle  that  courts  of  equity  will  not  yield 
the  jurisdiction  vested  in  them,  merely  because  of 
the  extended  powers  of  courts  of  law,  seems  to  be 
vigorooBly  asserted.   Ibid. 

Acoordlnirly  it  is  no  reason  why,  merely  on  ac- 
count of  the  enlarffed  powers  of  the  courts  of  law, 
eqoity  should  refuse  relief,  ibid.;  Millsaps  v. 
Pfeiffer,  44  MiSB.  a06;8hotweU  v.  Smith,  80  N.  J.  Bq. 

The  question  how  far  jurisdiction  will  now  be  en- 
tertained for  the  purpose  of  compelling  discovery 
hf  hOl  in  equity,  in  cases  where  Jurisdiction  has 
been  conferred  upon  courts  of  law  by  statutes  of 
the  different  states,  is  one  upon  which  the  practice 
^  the  courts  in  the  diiferent  states  is  not  uniform. 

The  riffht  to  the  bill  in  equity  has  been  expressly 
sbolisbed  by  statue  in  some  states.  Thus,  relief  hy 
way  of  the  old  bill  of  discovery  has  been  abrogated 
tU  statute  in  Arkansas,  except  in  cases  mentioned 
io  section  4«S  of  the  diirest  of  the  statutes  of  that 
«tate  infra,  and  in  Connecticut  to  a  certain  deirree. 

8o  in  Dakota  and  In  Iowa,  except  in  cases  men- 
ttooed  in  section  8728  of  the  Oode  of  the  latter  state. 
And  in  Missouri,  Montana,  New  York,  when 
onmgtat  in  aid  of  another  action.  North  Carolina, 
Ohio.  South  CaroUna,  Texas,  and  Wisconsin. 

The  riirht,  however,  would  still  seem  to  exist  in 
the  foUowing  states,  even  though  provision  has 
been  made  for  the  examination  of  the  parties  pend* 
tDR  the  action. 

Thus  in  Alabama,  Georgia,  lUtaioia,  Maryland, 
Minissippi,  New  Jersey,  Pennsylvania,  and  West 
Vinrinia,  although  the  common  law  praoUoe  has 
been  enlarged  ta  this  respect  by  statute  in  those 
states. 

Td  Michigan,  the  qiiestion  would  seem  to  be  an 
^ipenone. 

AUnouffh  in  New  Tofk  such  bills  are  abolisbed 
:J4L,R.A. 


when  in  aid  of  another  suit,  yet  they  would  i 
to  exist  for  other  purposes.  Hart  v.  Albright,  28 
Abb.  N.  C.  74,  infr<i;  Shoe  ft  Leather  Reporters 
Asso.  v.  Bailey,  infra. 

Alabama. 

In  Cannon  v.  McNab,  48  Ala.  99,  it  was  held  that 
the  laws  of  that  state  aJlo  winir  the  parties  to  be  ex- 
amined as  witnesses,  did  not  take  away  theri^rht  to 
a  bill  in  equity  seekinff  a  discovery. 

The  same  principles  are  upheld  in  Shackelford  v. 
Bankhead,  72  Ala.  470,  wherein  it  was  stated  that 
the  well-established  jurisdiction  of  equity  in  mat- 
ters of  discovery  was  not  ousted  or  in  any  wise  af- 
fected by  the  statutory  changes  in  the  ctimmon*law 
rules  of  evidence. 

And  ajrain  in  Handiey  v.  Heflin,  84  Ala.  800, 
where  the  bill  was  sought  as  auxiliary  to  an  ac- 
count. 

In  Wood  V.  Hudson,  98  Ala.  489, 580,  It  was  held 
that  the  well-established  jurisdiction  of  a  court  of 
equity  to  compel  a  discovery  from  a  party,  was  not 
affected  by  the  statutory  provisions,  which  per- 
mitted an  examination  of  the  parties  to  a  suit  as  a 
witness  in  a  court  of  law,  the  jurisdiction  remain- 
ing' the  same  as  before  the  adoption  of  the  statute. 

Under  sections  8644-8547  of  the  Alabama  Code, 
as  amended  by  the  Act  of  1888, 1889,  page  96,  the 
remedy  of  a  simple  contract  creditor  is  enlarged, 
and  under  their  provisions  he  may  maintain  a  bill 
for  discovery  and  relief  in  certain  cases  for  which 
the  general  principles  of  couris  of  equity,  without 
the  statutory  aid.  would  be  wholly  inefficient. 
Sweetaer  v.  Buchanan,  94  Ala.  674. 

Under  the  above  sections  a  creditor's  bill  upon  a 
simple  contract  alleging  that  the  defendant  had 

property,  or  an  interest  in  property,  real  or  per^ 
sonal.  or  money  or  effects,  or  chose  in  action,  sub- 
ject to  the  payment  of  his  debts,**  but  that  the  kind 
and  description  of  the  property  and  how  held  was 
concealed  and  unknown  to  the  petitioner,  and 
seeking  a  discovery  thereof,  was  allowed.   Ibid. 

ArizoncL 

The  right  to  discovery  by  means  of  bill  in  equity 
would  seem  to  have  been  abrogated  by  the  Com- 
piled Laws  of  this  state  of  1887,  section  2866.  But 
by  the  Revised  Statutes  of  this  state,  ed.  of  1887, 
chap.  48,  of  the  Compiled  Laws  relating  to  proceed- 
ings in  dvil  cases  Is  repealed. 

Under  the  Revised  Statutes  of  the  state,  ed«  of 
1887.  section  1866,  page  829,  either  party  to  a  suit  may 
make  the  deposition  of  the  opposing  party  as  a  wit- 
ness, and  shall  have  the  same  process  to  obtain  hi<9 
testimony  as  in  the  case  of  any  other  witness,  th  > 


See  also  31  L.  R.  A.  160;  40  L.  R.  A.  835. 
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office  of  tbe  clerk  of  the  county  court  of 
Harris  county,  so  as  to  secure  a  Hen  upon  the 
real  Cbtnte  of  defendants  in  that  county,  —they 

f proceed,  in  their  petition,  to  make  the  follow- 
ng  alhfrations:  ''And  your  petitioners  rep- 
resent that,  shortly  before  the  recovery  of 
said  judgment  against  Carglll  &  Dennis, 
they,  the  said  Cargill  &  Dennis,  were,  and 
for  several  years  previous  thereto  had  been, 
and  are  now,  engaged  in  divers  money-mak- 
ing and  speculative  enterprises  and  transac- 
tions, and  your  petitioners  are  informed  and 
believe  that,  in  the. course  of  such  business 
pursuits  of  the  said  Prank  Cargill  and  E.  L. 
Dennis,  divers  persons  became  indebted  to 
them  to  a  large  amount,  and  that  the  defend- 
ants, Cargill  &  Dennis,  have,  at  the  time  of 
filing  this,  your  petitioners'  bill  of  com- 
plaint, debts  due  to  them,  and  for  which  they 
hold  divers  securities  and  evidences  to  a  large 
amount,  and  have  divers  goods,   wares,   and 


merchandise,  or  other  articles  of  personal 
property,  which  belong  to  them,  or  in  which 
tbev  are  in  some  way  beneficially  Interested, 
ancl  that  they  have  equitable  interests  and. 
things  in  action,  of  some  kind  or  nature, 
which  might  or  ought  to  be  applied  to  the 
payment  of  your  petitioners'  said  judgment 
against  them,  the  defendants,  Cargill  & 
Dennis.  And  your  petitioners  further  repre- 
sent that  the  defendants,  Frank  Cargill  and 
£.  L.  Dennis,  more  especially  E.  L.  Dennis, 
are  owners  of,  or  in  some  way  or  manner 
beneficially  interested  in  some  real  estate  in 
this  or  some  other  state  or  territory,  or  some 
chattels  real,  of  some  name  or  kind,  or  in. 
some  contract  or  agreement  relating  to  real  e8> 
tate,  or  rents  or  issues  and  profits  of  some  real 
estate,  and  also  that  the  defendants  are  the- 
owners  of,  or  in  some  way  or  manner  benefi- 
cially interested  in,  tbe  stock  of  some  com- 
pany, incorporated  or  unincorporated,  or  ia 


examlnatJon  beinflr  oonducted  to  the  same  manner 
as  Id  the  ease  of  otber  wirnesses. 

And  under  section  1862  of  tbe  same  statutes,  the 
oommon  law  of  Enirlaad  as  do#  practiced  and  un- 
derstood in  Its  appiication  to  evidence  has  to  be 
followed  and  practiced  so  far  as  not  Inconsistent 
with  this  actor  any  other  law. 

ArkaruoB, 

0nder  the  Biffest  of  tbe  Statutes  of  Arkansas,  ed. 
of  1884.  chap.  119,  page  970,  section  4921,  no  action 
to  obtain  a  discovery  shall  be  brought  except  as 
provided  in  the  next  section,  and  section  49^  pro- 
Tides  wbere  any  person  or  corporation  is  liable* 
either  Join Uy  or  severally  with  otbers  by  tbe  same 
contract,  an  action  may  be  brought  against  any  of 
the  parties  wbo  are  liable  to  obtain  discovery  of 
the  names  and  resideoces  of  the  others  who  are 
also  liable. 

Cal^amitL 
In  Pacific  Bank  v.  Robinson,  S7  Cal.  620,  40  Am. 
Rep.  120,  it  was  beld  that  a  creditor  might  compel 
his  debtor,  who  refused  to  apply  property  to  the 
satisfaction  of  a  Judgment  upon  examination  in 
supplementary  proceedings,  to  deliver  such  prop- 
erty up  in  satisfiutioo.  under  the  Code  of  Civil  Pro- 
cedure, sections  714,  721,  which  was  intended  as  a 
substitute  for  the  creditor's  bill  as  formerly  used 
In  chancery* 

OannecticuU 

A  dfsoovery  is  auxiliary  or  incidental  to  the  re- 
lief, and  if  tbe  relief  is  unattainable,  the  discovery 
can  answer  no  imaginable  purpose.  Welles  v. 
Rhodes,  59  Conn.  498. 

Chapter  22  of  the  Statute  of  1889  provides  the 
plaintiflT  at  any  time  after  entry  of  action,  and  the 
defendant  at  any  time  after  answer,  may  file  a  mo- 
tion praying  for  the  disclosure  of  facts  or  produc- 
tion of  papers,  books,  or  documents  material  to 
the  support  or  defense  of  the  suit  wltbin  the 
knowledge,  possession,  or  power  of  tbe  adverse 
party,  and  sucb  facta,  papers,  books,  or  documents 
being  disclosed  or  produced  may  be  given  in  evi- 
dence by  tbe  party  llUng  sucb  motion. 

The  question  was  raised  whether  or  not,  under 
the  above  section,  a  defendant  would  have  a  right 
to  call  upon  plaintiff  in  defense  of  the  trial,  to  dis- 
close tbe  proof  proposed  to  be  offered  by  him  for 
the  express  purpose  of  enabling  tbe  defendant  to 
prepare  bis  defense,  and  it  was  held  that  tbe  sec- 
tion countenanced  no  such  claim  and  did  not  Indi- 
cate tbat  either  party  could  procure  such  disclos- 
ure to  enable  blm  to  state  his  case;  that  he  muat 
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first  state  his  case  and  then  seek  tbe  disclosure  tor 
tbe  purpose  of  proving  it.  Downle  v.  Nettleton,  SI 
Conn.  69B. 

The  statute  was  not  desiarned  to  enlarge  the  soope 
of  an  equitable  principle,  but  simply  to  enable  a- 
court  of  law,  in  administering  legal  remedies,  to- 
exercise  and  clearly  define  the  power  of  a  court  of 
equity.    Ibid. 

In  Welles  v.  Rhodes,  supra^  it  was  said  that  it  was- 
very  doubtful  wbetber  the  plaintiff,  wbo  was  seek- 
ing to  remove  a  cloud  upon  title,  could  not  hav»^ 
obtained,  under  tbe  provisions  of  chapter  22 of  th»^ 
Public  Acts  of  1889,  all  tbat  he  was  seeking  to 
equity  by  way  of  discovery. 

Dakottk 
Under  section  488  of  the  Dakota  Code,  ed.  188!v 
page  128,  no  action  to  obtain  discovery  under  oatb 
in  aid  of  the  prosecution  or  defense  of  anotber  ac- 
tion phnll  be  allowed,  nor  shall  any  examination  of 
a  party  be  had  on  t)ebalf  of  tbe  adverse  party,  ex- 
cept in  the  manner  prescribed  by  this  chapter. 

Oenrgia. 

Under  section  8810  of  the  Code  of  Georgia,  ed* 
188?,  page  991,  discovery  may  be  bad  from  tbe  op-^ 
posite  party,  either  nominal  or  real,  in  any  case 
pending  in  any  court  in  tbis  state. 

In  Mahone  v.  Central  Bank  of  Georgria,  17  Ga. 
111.  relief  was  asked  in  equity  for  the  purpose  of 
discovery,  tbe  defendant  contending  that  under 
the  Act  ot  1847,  the  plaintiff  bad  a  rigbt  to  admin- 
ister interrogatories  at  common  law,  and  that 
therefore  the  proceedings  in  equity  could  not 
stand.  The  court  held  that  tbe  Act  of  1847  did  not 
preclude  any  person  from  exbibltlng  his  bill  in- 
chancery  for  discovery  touching  the  same  matters^ 
and  that  therefore  the  plalotura  right  to  a  discov- 
ery in  equity  was  not  lessened  by  such  aot^ 

iUfnoCs. 

Where  an  administrator  filed  a  blU  of  dlsoovery 
against  tbe  defendant,  to  ascertain  the  date,  time 
of  maturity,  rate  of  interest,  and  place  of  payment 
of  promissory  notes  given  to  the  Intestate,  plaintiff 
alleging  his  inability  to  declare  upon  the  said  notee 
bv  reason  of  want  of  sucb  knowledge,  and  the  d^ 
fendant  relied  upon  section  81  of  chapter  8  of  the- 
Revised  Statutes  of  Illinois,  giving  an  adequat^^ 
remedy  at  law,  and  also  upon  the  provisions  of  the 
statutes,  compelling  the  testimony  of  the  defend, 
ant  on  hia  behalf  in  a  suit  at  law  and  allowing 
amendments  to  the  declaration  which  such  evi- 
dence might  make  requisite,— it  was  held  that  tbe 
original  power  of  equity  in  suoh  oases  was  not  to  b» 
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the  profits  of  some  company  or  copartnership, 
and  also  that  they  have  in  their  possession  at 
the  time  of  filing  this, your  petitioners*  bill  of 
complaint  some  money  or  bank  bills ;  or  that 
they  have  money  deposited  in  some  bank  or 
elsewhere  to  their  credit ;  or  that  they  have 
money  or  securities  for  the  payment  of  money 
held  by  some  other  person,  in  trust  or  other- 
wise, for  their  benefit.  And  if  the  defendants, 
Frank  Cargill  and  E.  L.  Dennis,  have  made 
any  sale  or  assignment  of  their  property  or  ef- 
fects, or  any  part  thereof,  your  petitioners  ex- 
pressly charge  that  they  believe  that  such  sale, 
transfer,  or  assignment  is  merely  colorable, 
and  made  with  the  view  of  protecting  the 
property  or  effects  of  the  defendants,  so  assign- 
ed, and  placing  the  same  beyond  the  reach  of 
your  petitioners*  said  judgment, and  to  enable 
the  defendants  to  control  and  enjoy  the  same, 
and  the  avails  thereof,  and  that  it  would  so  ap- 
pear if  the  defendants,  Frank  Cargill  and  Ed- 
ward L.  Dennis,  would  state  and  set  forth 


when  and  to  whom  such  sale,  transfer,  or  as- 
signment was  made,  and  what  was  the  amount, 
in  value,  of  the  property  and  effects  assigned, 
sold,  or  transferred,  and  what  were  the  terms 
and  conditions  upon  which  such  sale,  trans- 
fer, or  assignment  was  made,  and  what  dis- 
position had  been  made  of  the  property  or 
effects  so  sold,  transferred,  or  assigned,  and 
in  whose  possession  the  same  is  now,  or  what 
has  been  done  with  the  avails  thereof.  And 
your  petitioners  claim  a  full  discovery  and 
complete  discli^sure  of  all  such  property  and 
effects  and  things  in  action  belonging  to  the 
defendants,  Cargill  &  Dennis,  and  all  trust* 
whereby  any  property,  debts,  or  other  effects- 
are  held  for  the  use  and  benetit  of  the  defend- 
ants. Frank  Cargill  and  Edward  L.  Dennis, 
and  of  every  sale,  transfer,  or  assignment 
which  defendants  have  made  of  their  prop- 
erty, debts,  or  other  effects,  and  of  the  person 
or  persons  to  whom  such  assignment,  sale,  or 
transfer  has  been  made,  the  amount  and  valu& 


^estloned,  the  statutory  provtolooa  oootaJnlnir  no 
words  probibitlDir  or  restrictive  of  the  original 
powers  of  suoh  oonrts.  Grimes  v.  HJlliary,  8S  Dl. 
App.  240. 

In  KendaOviUe  Bef  rijrerator  Oo.  v.  Davis.  40  III. 
App.  61S.  it  was  held  that  the  legislature  did  not 
deprive  equity  of  jurlsdiotlon  to  compel  discovery, 
where  such  JurisdioHon  would  be  ezeroised  by  the 
■CM tote,  particularly  where  tiiere  was  another 
ground  of  jurisdiction  as  in  the  case  of  an  account. 

A  strict  bUl  of  discovery  to  obtain  evidence  to  be 
need  in  an  action  at  law,  may  be  abrogated  by  im- 
pUcatlon;  but  even  that  is  douhtfuL  KendallvUie 
Befrlgerator  Oo.  v.  Davis,  aupttk 

Iowa. 

Under  section  87X8,  McCialn^  Annotated  Oode  of 
Iowa,  ed.  1888,  roL  2,  paire  972,  no  action  to  obtain  a 
discovery  shall  be  brought,  except  that  where  any 
person  or  corporation  is  liable,  either  jointly  or 
Mverally  with  others  by  the  same  contract,  an  ac- 
tion may  be  brought  against  any  parties  who  are 
liable  to  obtain  discovery  of  the  names  and  resi- 
deooes  of  the  others  who  are  liable. 

Under  this  section  It  has  been  held  that  no  action 
can  be  brought  for  the  purpose  of  discovery  alone. 
Searcy  v.  Miller,  OT  Iowa,  618. 

In  Oreene  v.  Woods,  84  Towa,  078,  it  was  held  that 
the  law  gave  the  defendants  the  right  to  take  the 
testimony  of  Che  plaintiffs  by  Interrogatories,  the 
method  of  proouring  the  testimony  of  the  opposite 
party  in  such  a  manner  being  additional  to  the 
other  ordinary  methods,  and  therefore  an  Interrog- 
atory tending  to  elicit  evidence  pertinent  and 
material  to  the  issue  would  not  be  stricken  out 
Rev.  Stat.  ISOeSw 

Jf  aryland. 

Ct  is  quite  a  familiar  principle,  that  where  a  court 
of  equity  has  original  jurisdiction  and  its  statutes 
oonfer  upon  the  common-law  courts  the  same 
power,  the  jurisdiction  of  equity  is  not  thereby 
ousted.  Union  Pass.  R.  Oo.  of  Baltimore  v.  Balti- 
more, 71  Md.  238;  Rames  v.  Grain,  8  OUl,  bM. 

In  Union  Pass.  R.  Co.  of  Baltimore  v.  Baltimoie, 
mnyrck,  a  bill  was  Hied  for  an  account  of  the  com- 
pany's earnings  and  discovery  and  the  payment  of 
a  tax,  and  was  demurred  to  upon  the  ground  that 
equity  had  no  jurisdiction  to  compel  discovery,  as 
under  article  76,  section  SO.  of  the  Code,  (section  04 
of  the  Code  of  1888)  the  precise  relief  could  have 
been  obtained  in  an  action  at  law.  It  was  held 
that  it  never  had  been  understood  to  be  the  law  in 
that  state,  that  a  oourt  of  equity  was  deprived  of 
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its  jurisdiction  by  reason  of  the  powers  conferred 
by  act  of  assembly  on  the  courts  of  common  law. 

By  the  section  of  the  Maryland  Code  above  re- 
ferred to,  this  court  has  power  to  require  rhe 
parties  to  answer  any  bill  of  discovery,  only  in  cnse 
and  under  circumstances  where  they  are  com- 
pellable  to  produce  original  books  or  writings,  or 
to  answer  such  bill  of  discovery  according  to  the> 
rules  of  procedure  in  chancery. 

By  the  Code  of  Maryland,  article  18.  sections  20» 
21,  power  Is  conferred  upon  the  courts  of  equity 
on  the  application  of  either  party,  on  the  trial  of 
any  action  at  law  or  suit  in  chancery,  either  for 
discovery  or  relief,  to  require  a  decree  that  the- 
parties  shall  produce  either  the  original  books, 
writings,  or  papers,  or  copies  certitied  before  a 
justice  of  the  peace  by  all  such  parties,  of  such 
books  or  papers  in  their  possession  or  power  a» 
contain  evidence  pertinent  to  the  issue,  or  relative 
to  the  matters  in  dispute  between  the  parties,  to  be 
used  as  evidence  at  the  trial  of  such  cause,  pro- 
vided the  party  making  the  applloation  shall  satisfy 
the  court,  on  oath  or  afflrmatlon.  that  suoh  books,, 
writings,  or  papers  contain  material  and  necessary 
evidence,  and  that  he  cannot  safely  proceed  to  th» 
trial  of  his  case  without  the  benefit  of  such  testi- 
mony; and  if  the  party  required  to  produce  shall 
fail  to  obey  the  order  to  that  effect,  the  court  may 
in  its  discretion  take  the  allegations  of  the  bill  pro- 
etmfesso  and  decree  ex  parte  in  such  manner  a» 
sliall  appear  just  and  reasonable. 

IficTiigan. 

Since  the  Michigan  statutes  have  allowed  partiee 
to  become  general  witnesses,  there  seems  to  be  no- 
further  office  for  the  blU  of  discovery.  Riopeile  v. 
Doellner.  28  Mich.  102, 166. 

It  is  well  settied  that  no  discovery  will  be  granted 
when  the  court  of  law  wherein  the  proceedings  are 
pending  has  means  of  compelling  the  defendant  to 
make  disclosure.    Ibid, 

So,  it  has  been  decided  that  since  parties  have  be- 
come general  witnesses,  under  the  statutes,  a  bll 
of  discovery  will  not  lie  where  the  facts  sought  to 
be  discovered  are  within  the  knowledge  of  any 
witness.  Il4d.:  Shelden  v.  Walbrldge,  44  Mich.  251; 
M*Creery  v.  Cobb,  98  Mich.  488. 

In  Hubbard  v.  McNa>ighton.  48  Mich.  223, 88  Am. 
Rep.  178.  it  was  said  that  no  universal  rule  could  be 
laid  down  where  most  of  the  facts  necessary  arc 
within  the  knowledge  of  the  defendant.  Under 
the  old  practice  before  parties  became  competent 
as  witnesses,  it  was  often  necessary  to  draw  out 
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of  the  propertT,  debta,  or  effects  so  assigned, 
sold,  or  transferred,  and  the  trusts  or  other 
conditions  upon  which  said  sale  or  assign- 
ment OF  transfer  was  nuule,  and  all  the  facts 
and  circumstances  relating  thereto,  and  par- 
ticularly what  is  the  situation  of  the  prop- 
erty, debts,  or  other  effects  assigned  or  trans- 
ferred at  the  time  of  the  filing  of  this,  your 
petitioners'  bill  of  complaint.  And  TOur 
petitioners  further  represent  that  they  have 
reason  to  believe,  and  so  charge  the  fact  to 
be,  that  the  defendants  have  property,  debts, 
and  other  equitable  interests,  things  in  ac- 
tion, or  effects,  of  the  value  of  more  than 
$1,054,  interest  and  costs,  exclusive  of  all 
prior  just  claims  thereon,  and  which  yoar 
petitioners  have  been  unable  to  reach  by  exe- 
cution on  said  Judgment  against  said  defend- 
ants, Cargill  &  Dennis,  and  that  this,  your 
petitioners*  bill  of  complaint  is  not  ex- 
hibited by  collusion  with  the  defendants,  or 


with  any  other  person,  or  for  the  purpoM  of 
protecting  the  property  or  effects  of  nefend- 
ants,  Frank  Cargill  and  Edward  L.  Dennis 
against  the  claim  of  other  creditors,  but  for 
the  sole  and  only  purpose  of  compelling 
payment  and  satisfaction  of  the  judgment 
so  as  aforesaid  recovered  by  yonr  petitioners 
against  the  defendants,  Frank  Cargill  and 
Edward  L.  Dennis."  The  petition  concludes 
with  a  prayer  that  each  of  the  defendants  be 
required  to  disclose,  under  oath,  all  their 
assets,  of  every  description  whatever,  and 
that  they  also  be  reauired  to  answer  certain 
special  interrogatories,  which  are  set  out 
therein.  The  trial  court  sustai ned  a  demurrer 
to  the  petition,  and  dismissed  the  suit.  The 
plaintiffs  having  sued  out  a  writ  of  error,  the 
court  of  civil  appeals  reversed  the  judgment, 
and  remanded  the  cause.  The  case  came  to 
us  upon  a  writ  of  error  from  this  court  to  tho 
court  of  civil  appeals. 


«iich  matter  hy  a  discovery,  and  It  is  still  com- 
petent, aitbouirh  not  oommon  to  do  so. 

It  has  always  been  held  that  when  a  court  of 
law  can  enforce  the  production  of  documents,  or 
any  other  disclosure  required  by  a  party  of  his  ad- 
veraary,  that  was  a  complete  answer  to  a  biU  of 
discovery,  and  this  oan  now  be  done  In  all  cases 
more  readily  and  completely  than  was  possible  by 
bill  In  equity.    Klopelle  v.  Doellner,  eupra. 

In  Tumbull  v.  Prentiss  Lumber  Ck)..  66  Mioh.  803, 
the  riffht  to  compel  discovery  in  a  judgment  cred- 
itor's bill  was  said  still  to  exist. 

And  in  McGreery  v.  Cobb,  supra,  the  court  stated 
that  it  did  not  think  that  the  provisions  of  the 
statute,  relating  to  the  powers  of  chancery  to  com- 
pel discovery,  were  repealed  by  the  statutes  mak- 
ing parties  witnesses,  and  held  that  the  rlffht  of 
discovery  existed,  and  therefore  sections  6614  and 
ens  of  Howeirs  statutes,  relatlngr  to  Judffment 
creditor's  bills,  and  sections  8168  and  8160  of  the 
same  statutes,  relating  to  proceedings  against  cor- 
porations giving  jurisdiction  In  chancery  to  com- 
pel discovery,  were  not  affected  by  the  statute 
making  parties  competent  witnesses. 

MiuisatppL 

In  Mississippi  the  jurisdiction  in  chancery,  in  aid 
of  a  proceeding  at  law,  has  by  statute  been  con- 
ferred upon  the  courts  of  law.  Kearny  v.  Jeffries, 
43  Miss.  857. 

In  the  above  case,  the  court  stated  that  under  the 
-system  which  enabled  the  plaintiff  to  examine  the 
defendant  as  a  witness  at  law.  and  to  file  in  court 
the  ancillary  petition  for  discovery,  the  plaintiff 
might  nevertheless  have  a  right  to  resort  to  a  court 
of  chancery  for  discovery,  and  that  the  Jurisdio- 
tion  of  that  court  had  not  been  taken  away  by  the 
statutory  changes,  but  yet  the  court  of  equity  will 
not  undertakelto  try  the  case  where  a  plaintiff  had 
a  legal  title  and  needs  discovery.   ibkL 

MimmrL 

In  Bond  V.  Worley,88  Mo.  2S^  tt  was  held  that  no 

biU  of  discovery  was  allowable  In  that  state  since 

-the  statutes  provided  other  more  convenient  modes 

by  which  every  purpose  of  such  bills  could  be  at- 


Montana, 
flection  668  of  the  Oompiled  Statutes  of  Montana, 
^.  1887,  page  284,  provides  that  no  action  to  obtain 
a  discovery  under  oath.  In  aid  of  the  prosecution 
•«r  defense  of  another  action  or  proceeding,  shall 
be  allowed,  nor  shall  any  examination  of  a  party 
be  had  on  behalf  of  the  adverse  party,  except  in 


the  manner  provided  by  this  and  the  foi-egoioa 
chapter. 

New  Jetncy. 

Courts  of  equity  will  always  compel  discovery  in 
aid  of  prosecuting  or  defending  suits  at  law,  aud 
to  make  such  discovery  of  use  on  the  trial  at  law 
will  restrain  the  suit  from  proceeding  until  the 
discovery  Is  had.    Shot  well  v.  Smith,  20  N.  J.  Bq.  79. 

Such  jurisdiction  is  not  taken  away  by  the  fact 
that  courts  of  law  have  been  clothed  with  powers 
to  compel  the  discovery  in  such  cases,  by  the  oath 
of  the  complainant,    lliid. 

The  jurisdiction  In  equity  is  concurrent  with  that 
of  the  court  of  law.  Hoppock  v.  United  New  Jer- 
sey R.  &  Canal  Co.  and  Pennsylvania  H.  Co.  27  N. 
J.  Eq.  286. 

The  power  given  to  courts  of  law  Is  not  so  com- 
plete and  ample  as  the  power  of  the  court  of 
equity,  the  plaintiff  not  being  actually  oompella- 
ble  to  answer  at  law,  the  only  consequence  of  his 
not  answering  being  the  right  of  the  court  to  stop 
his  proceeding  in  his  suit.  Shotwell  v.  Smith, 
•upra. 

New  York. 

Under  section  1014  of  Bll8s*s  Annotated  Oode  of 
New  York,  voL  S.  page  288,  an  action  cannot  bo 
maintained  to  obtain  a  discovery  under  oath  In  aid 
of  the  prosecution  or  defense  of  another  action. 

Section  888  of  the  New  Fork  Ck>de  does  not  pro- 
hibit the  obtaining  discovery,  but  declHres  that  it 
oan  be  sought  only  in  the  mode  specifled  in  that 
chapter.  In  the  same  action  in  which  the  relief  is 
sought  must  the  discovery  be  souffht  also.  Glenny 
▼.  Stedwell,  61  How.  Pr.  829. 

And  section  800  makes  it  lawful  to  examine  as  a 
witness  a  party  to  an  action,  whether  that  action 
be  equitable  or  at  law.    Ibid. 

In  Cutter  v.  Pool,  64  How.  Pr.  811.  it  was  held  that 
section  888  of  the  New  York  Code  of  Procedure, 
relating  to  the  inspection  of  documents  and  the 
discovery  of  evidence,  was  auxiliary  to  and  not  a 
substitution  for  the  provisions  of  the  revised 
statutes. 

In  McVickar  v.  Ketohum,  1  Abb.  Pr.  N.  8. 468,  it 
was  held  that  the  authority  given  under  the  oode 
for  the  examination  of  the  adverse  party  was  in- 
tended to  be  in  lieu  of  the  former  bill  of  disco very« 
and  such  right  exists  immediately  on  the  com- 
mencement of  the  suit  and  not  only  after  lasua 
joined. 

A  bill  of  discovery  can  be  maintained  in  chan- 
cery not  only  before  i«ue  joined,  but  even  before 
the  suit  was  commenced,  and  under  the  code  such 
right  may  be  had  at  any  time  before  the  trial. 
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ifetari.  CMdthwftite  A  Ewin|p  and  H. 
P.  Ring;'*  for  plahitifb  in  error: 

There  is  no  bqcIi  thiof^  as  an  inherent  juris- 
diction in  any  court,  not  derived  from  the  law 
-of  its  creation;  nor  does  the  constituiion  grant 
to  the  district  court  every  remedy  that  may 
have  heen  administered  by  the  chancery  sys- 
tem of  Enfi^land.  but  only  jurisdiction  for  re- 
lief where  there  is  a  suit  with  a  matter  in  con- 
troversy amounting  to  $500.  Here- there  is  do 
pretense  of  controversy  about  the  judgment, 
no  matter  in  controversy  of  any  value  is 
alleged,  only  a  flashing  for  a  matter  of  some 
value  or  other.  The  petition  invoked  no  ju- 
risdiction lodged  in  the  court  by  the  organic 
law. 

Tex.  Const,  art.  5,%S;  Mmnery.  Gidding%, 
tt  Tex.  S0t5. 

The  bill  is  one  for  discovery  as  an  independ- 
ent remedy.    Such  a  bill  never  lay  in  the  state 


courts  of  Texas,  except  in  aid  of  a  pending 
suit  {Oronin  y.  <9^ay,  90  Tex.  4<M)),  and  is  now 
superseded  entirely  (Lov6y,  Keowne,  68  Tex. 
197).  A  bill  very  similar  to  the  one  in  ques- 
tion was  expressly  characterized  &s  an  anomaly, 
and  dismissed  as  such  without  demurrer,  in 
Cronin  v.  Qay,  20  Tex.  461.  and  464. 

See  too,  Garter  v.  IHghiower,  79  Tex.  186: 
Noye9  V.  Brawn,  75  Tex.  458;  White  Sewing 
Mack.  Co.  V.  Atkeson,  75  Tex.  880;  Price  v. 
Biady,  21  Tex.  614;  Taylor  r.  QiUean,  28  Tex. 
508;  Donotan  v.  Fine,  Uopk.  Ch.  59,  2  L.  ed. 
842,  14  Am.  Rep.  581. 

Wnile  a  pUiinliff  with  a  suit  involving  mat- 
ter in  controversy  of  proper  value,  mav  have 
any  relief  given  in  equity  consistent  with  our 
system  or  policy  of  law,  vet  he  cannot  invoke 
a  remedy  dependent  solely  upon  the  practice 
peculiar  to  chancery  of  bill  and  specific  an 
swer,  and  which  ib  utterly  at  war  with  our 


4uid  la  not  limited  to  cases  where  issue  has  been 
Joined.    Hadley  v.  Fowler,  12  Abb.  Pr.  N.  8. 244. 

Tlie  examination  allowed  by  the  New  York 
-code,  and  which  is  to  be  had  on  a  summary  appli- 
cation to  the  court.  Is  a  substitute  for  the  bill  of 
discovery  under  the  former  practice,  and  the 
settled  rules  in  relation  to  tho«e  bills  may  with 
propriety  be  reirarded  as  controlling  with  respect 
to  the  examination  under  the  code,  when  they  did 
-D06  conflict  with  the  letter  or  reason  of  ttiat  act 
J3ML 

In  Hauaeman  v  Sterling,  61  Barb.  847,  it  was  said 
■io  liave  become  the  universal  practice  to  refuse  ap- 
idicatioas  to  compel  the  production  of  books  and 
papers  on  the  examination  of  a  party  before  trial, 
that  the  code  did  not  warrant  it,  the  statute  point- 
ing oat  the  only  mode  by  which  such  a  discovery 
can  be  obtained  before  a  trial,  and  that  if  either 
party  wished  for  such  a  discovery,  he  must  adopt 
-the  course  provided  by  the  statute. 

Unless  there  is  some  other  mode  of  examining  a 
party  than  conditionally,  by  commission  or  at  the 
trial,  the  suitor  has  not  the  benefit  whicb  the  for- 
mer Knll  of  discovery  would  have  given  him. 
-^lenny  v.  Stedwell,  mwora. 

In  the  above  case  the  court  found  that  section 
ttO  of  tbe  Code  gave  the  right  to  examine  at  any 
time  before  trial  at  the  option  of  the  party  claim- 
ing it,  and  such  testimony  may  l>e  perpetuated- 

In  Knoch  v.  Funke,  27  Jones  &  8. 240,  plaintlif 
-sought  an  account  of  an  alleged  partner  in  a 
partnership  dissolved  by  death,  tbe  defendant 
being  examined  as  a  party  before  the  trial  and  de- 
nying tbe  partnership  relations;  the  court  held 
that  the  plaintiff  could  not  obtain  a  discovery  and 
inspectloii. 

Whenever  the  production  of  books  can  be  com- 
pelled by  9vbpc&iia  duces  tecum,  the  provision  of 
-the  code  allowing  tho  examination  of  parties  to 
the  action  has  practically  k>ecome  a  subvtitute  for 
the  mode  prescribed  by  the  revised  statutes  to  an 
action  b.>  or  against  a  corporation,  but  Is  not 
amoog  the  cases  where  such  a  subpoena  would  l>e 
effectual  to  compel  the  corporation  to  bring  its 
books  into  court.  Sboe&  Leather  BeporterAsso. 
V.  Bailey,  17  Jones  ft  8. 885. 

Where  a  creditor's  bill  was  filed  to  obtain  dis- 
covery of  certain  book  accounts,  concealed,  with- 
held, and  trHnsferred  in  fraud  of  creditors,  it  was 
itated  that  the  ancient  equitable  JurlAdiction  of 
the  courts  in  regard  to  creditor's  bills  had  been 
preserved,  and  that  the  complaint  showing  a  suffl- 
•eient  cause  of  action  for  equitable  relief  was  not 
cpeo  to  demurrer  under  the  present  mode  of  pro- 
cedure.   Hart  V.Albright,  28  Abb.  N.C.  74. 

In  8hoe  ft  Leather  Reporters  Asso.  v.  Bailey, 
14  L.  R.  A. 


suprcL^  the  defendant  moved  for  discovery  and  in- 
speotion  of  writings  in  an  action  for  an  alleged 
conversion  of  the  contents  of  a  certain  prmting 
oifloe.  It  was  held  that  the  rule  in  chancery  upon 
the  late  bill  of  discovery  was  not  abrogated  or 
changed  by  the  code  of  civil  procedure,  and  tbac 
the  plaintiff  might  make  a  discovery  of  matters 
necessary  to  maintain  his  own  title,  but  was  not 
entitled  to  discovery  of  the  title  of  hie  adversary 
from  whom  he  sought  the  discovery  and  whose 
title  he  denied;  that  it  was  only  when  the  plaintiir 
was  entitled  to  a  discovery  of  deeds  or  documents 
for  the  purpose  of  establishing  bis  own  case,  that 
his  right  to  such  discovery  wss  held  not  to  be 
affected  by  the  circumstances,  that  the  same  deed 
or  documents  were  also  evidence  of  the  defend- 
ant's action. 

North  CaroHncu 
By  seetion  579  of  the  Ckxle  of  Civil  Procedure  of 
North  Carolina,  chapter  5,  voL  1,  page  228,  ed. 
188:^,  it  is  provided  that  no  action  to  obtain  disoov- 
ery  under  oath  in  aid  of  the  prosecution  or  de- 
fense of  another  action  shall  be  allowed,  nor 
shall  any  examination  of  a  party  be  had  on  t)ehalf 
of  the  adverse  party,  except  in  the  manner  pre- 
scribed by  that  chapter. 

Ohio. 

Section  fiSOS  of  the  Revised  Statutes  of  Ohio,  ed 
1891,  VOL  2,  now  regulates  the  practice  in  actions 
for  discovery  in  that  state. 

Although  the  doctrine  and  rules  concerning  the 
subject-matter  of  discovery,  established  by  courts 
of  equity,  are  believed  to  be  Rtill  in  force  and  to 
control  the  same  matters  in  tho  new  procedure, 
yet  the  bill  of  discovery,  as  a  separate  action,  is 
practically  obsolete  in  the  state  of  Ohio.  Chap- 
man V.  Lee,  45  Onlo  St  866. 

Pcnnaylvanieu 

In  MUne*s  App.  (Pa.)  Jan.  26, 1888,  it  was  held 
that  a  blU  in  equity  would  lie  in  some  cases  for  the 
discovery  of  facts  material  to  a  just  determina- 
tion of  an  issue  pending  in  an  action  at  law.  but 
that  the  reason  for  sustaining  such  bill  was  much 
lees  now  than  before  the  parties  could  be  com- 
pelled to  testify. 

In  that  case  an  action  bad  been  brought  upon  a 
bill  and  discovery  was  refused  both  in  the  action 
and  by  a  subsequent  bill  in  equity,  the  reason  of 
refusal  being  that  the  defendants  were  special  part- 
ners and  had  not  the  custody  of  the  books  for 
which  discovery  was  sought    Milne^s  App.  supra. 

In  Phillips  V.  Kern,  6  Phila.  9,  it  was  sought  to 
com  pel  the  defendants  to  discloee  certain  facts  by 
bill  of  discovery,  and  the  court  held  that  where 
one  might  be  called  as  a  witness,  he  could  not  oe 
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▼ery  syflt^m  of  practice,  in  which  a  plain,  con- 
cise positive  statement  of  facts  is  required  on 
the  one  side,  and  a  general  denial  merely  is 
permissible  on  the  other.  Such  a  remedy 
comes  within  the  exception  of  giant  of  equity 
iurisdiciion,  because  inconsistent  with  the  pol- 
icy of  oar  system  as  existing  under  organic 
law  from  the  earliest  days. 

NetMon  V.  Ohrisman^  9  Tex.  117. 

The  statutes  of  attachment,  garnishment  (a 
mode  of  discovery)  and  execution  purport  to 
furnish  a  complete  system  for  the  forced  col- 
lection of  debts,  and  thereby  repeal  all  laws  on 
that  subject. 

Bogen  y.  WatrauM,  8  Tex.  62,  68  Am.  Dec. 
100. 

Where  podtiTC  law,  enlarging  the  unwritten 
law  on  the  subject,  prescribes  the  remedy  to 
be  pursued  for  a  given  purpose,  as  the  collec- 
tion of  debts,  courte  will  not  add  another  rem- 


edy by  supplemental  proceedings,  except  whei» 
the  positive  law  so  provides,  as  it  does  in  Illi- 
nois (Underwood's  Si  at.  76),  New  York  frook 
a  very  early  day  (N.  Y.  Code,  §  292),  Califoi^ 
nia  (Cal.  Code  Civ.  Proc.  §§  714,  715),  Ohio- 
(Ohio  Code  Civ.  Proc.  §^  459  460),  Iowa  (Iowa. 
Code,  §5^  8186-8188),  South  Carolina  (8.  C. 
Code  Civ.  Proc.  §  818).  Nevada  (Nev.  Oomp. 
I^ws,  %  1801),  Wisconsin  (Wis.  SUt.  g  100), 
Indiana  (Ind.  Code,  ^$  518,  519).  North  Care 
Una  (N.  C.  Code  Civ.  Proc.  264),  and  in  Arkan- 
sas, Kentucky,  Missouri,  Maine,  Oregon,  New- 
Jersey,  and  other  states. 

Mesan.  Stewart  ft  St«wart»  for  defend- 
ants in  error: 

The  district  court  shall  have  orisinal  juris- 
diction in  civil  cases  of  all  suits,  complainis,. 
or  pleas  whatever,  without  regard  to  any  dis- 
tinction between  law  and  e<juity.  when  the 
matter  in  controversy  shall  be  valued  at  or 


made  a  party  to  a  bUl  of  dJaoovery,  because  hJs  tes- 
timony could  be  procured  in  another  way.  and  It 
would  be  a  mere  disclosure  by  a  third  party  and 
Inadmissible  in  evidence  If  taken. 

Bwth  Carolina. 

Under  section  890,  chapter  8,  of  the  Oode  of  (^vil 
Procedure  of  South  Carolina,  no  action  to  obtain 
discovery,  under  oath  in  aid  of  the  prosecution  or 
defense  of  another  action,  shall  be  allowed,  nor 
shall  any  examination  of  a  party  be  had  on  behalf 
of  the  adverse  party,  except  in  the  manner  pre- 
•oribed  by  this  chapter. 

The  exclusion  of  the  courts'of  equity  from  juris- 
dictions, in  cases  in  which  an  adequate  remedy  is 
conferred  at  law,  rests  upon  the  statutes.  Bno  v. 
CUder,UHich.  Eq.  154. 

A  new  remedy  at  law  operates  to  destroy  the  ex- 
isting remedy  in  equity  allowed  for  the  want  of 
such  leirai  remedy.  Hall  v.  Joiner,  1  8.  G.  N.  S. 
186.  190. 

A  simple  contract  creditor  has  no  standing:  in 
equity  inter  vivos  to  set  aside  a  fraudulent  con- 
veyance, but  must  exhaust  his  remedy  at  law  and 
have  Judirment  in  aid  of  his  execution,  and  have  a 
discovery  of  assets  after  satisfaction  at  law  has 
failed  by  bill  in  equity.    Bno  v.  Calder.  supra, 

Texa». 

Under  article  22IS,  title  88,  of  Sayles'  Texas  Civil 
Statutes,  vol.  1,  ed.  1889,  pagre  665.  it  is  provided 
either  party  to  a  suit  may  examine  the  opposing 
party  as  a  witness,  and  should  have  the  same 
process  to  compel  bis  attendance  as  in  the  case  of 
any  other  witness.  His  examination  should  be 
conducted  and  his  testimony  should  be  received 
under  the  same  rules  applicable  to  other  witnesses. 

And  under  article  2288  of  chapter  S.  either  party 
to  a  suit  may  examine  the  opposing  party  as  a  wit- 
ness upon  interrogatories  filed  in  the  cause,  and 
shall  have  the  same  process  to  obtain  his  testi- 
mony as  in  the  case  of  any  other  witness,  and  his 
examination  shall  be  conducted  and  his  testimony 
received  in  the  same  manner  and  according  to 
the  same  rules  which  apply  in  the  case  of  any  other 
witness,  subject  to  the  provisions  of  the  succeed- 
ing articles  of  the  charter. 

In  Cionin  v.  Gay,  2U  Tex.  400,  it  was  decided  that 
thestatute  gave  the  right  as  auxiliary  to  the  regu- 
lar suit,  but  not  as  an  independent  remedy  disoon- 
necicd  from  the  suit. 

Tn  the  al>ove  case  a  discovery  was  sought  in  aid 
of  a  separate  action  already  commenced  and  pend- 
ing for  trial  of  the  right  to  property  in  slaves. 
Cronin  v.  Gay,  supra. 

In  Love  v.  Keowne,  58  Tex.  191,  it  was  held  that 
24  L.  K.  A. 


although  a  bill  of  discovery,  technically  so  caDeA 
and  known  In  equity  practice,  was  not  known  in. 
the  practice  of  that  state,  yet  the  stacute  was  in- 
tended to  answer  the  same  purpose,  the  statute 
authorizing  a  party  to  make  his  opponent  a  wiu 
ness  or  to  propound  interrogatories  to  him  which,, 
if  not  answered,  should  be  taken  as  confessed. 

Wat  Vkrginia. 

Sections  22  and  28  of  chapter  190  of  the  Code  of 
West  Virginia  authorize  the  examination  of  the 
parties  to  the  suit  in  the  same  manner  as  any  other 
witness,  and  it  has  been  held  that  such  powers  are> 
neither  restrictive  nor  prohibitory  of  the  right  of 
the  party  to  discovery  in  equity.  Bussell  v.  Dick* 
eschied,  24  W.  Va.  61. 

A  Jurisdiction  in  equity  is  not  taken  away  by  the- 
courts  of  law  entertaining  Jurisdiction  in  sud^ 
cases  where  they  formerly  rejected  it,  for  being 
once  vested  legitimately  in  the  court  it  must  re- 
nuiln  there  until  the  legislature  shall  abolish  or 
limit  it.    Ibid. 

Nor  is  the  Jurisdiction  to  be  taken  away  by  ex- 
press enactment  conferring  on  courts  of  law  1i» 
same  Jurisdiction,  for  unless  there  are  prohibitory 
or  restrictive  words  used,  the  uniform  interpreta*^ 
tlon  is  that  they  confer  concurrent  and  not  exclu- 
sive remedial  authority.   IMd, 

WUcongtn. 

Both  the  form  and  substance  of  the  bill  in  equity 
for  discovery  were  abolished  by  section  4086  of  th» 
Wisconsin  Revised  Statutes. 

By  section  4096  of  Sanborn  A  Berryman*s  Anno- 
tated Statutes  of  Wisconsin,  vol.  2,  pajre  2128i,  no- 
action  to  obtain  a  discovery  under  oath  in  aid  of 
the  prosecution  or  defense  of  another  action  shall 
be  allowed,  but  the  examination  of  a  party,  or  in 
case  a  corpoiation  be  a  party,  the  examination  of 
the  president,  secretary,  or  other  principal  officer 
or  general  managing  agent  of  such  corporation,, 
otherwise  than  as  a  witness  on  a  trial,  may  be  taken^ 
by  deposition  at  the  instance  of  the  adverse  party, 
in  any  action  or  proceeding,  at  any  time  after  the- 
commencement  thereof  and  before  Judgment. 

In  Noonan  v.  Orton,  28  Wis.  886,  discovery  in 
equity  was  held  to  be  abolished  and  discovery 
could  be  had  under  chapter  187  of  the  Revised 
Statutes,  sections  54  and  03.  in  a  court  of  justloe- 
the  same  as  it  was  when  delivered  in  an  action  and 
therefore  brought  in  equity  under  the  former 
practice  instead  of  driving  a  party  to  his  action  in 
equity. 

The  bill  of  discovery  was  abolished  and  provieion 
made  for  compelling  an  adverse  party  to  testify  at 
or  before  the  trial  by  sections  54  and  55  of  chapter 
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amount  to  $500,  exelasive  of  interest  and  to 
bear  and  determine  any  cause  which  is,  or 
ma^  be  ooffnizable  by  courts  either  of-law  or 
•equity,  anu  to  grant  any  relief  which  could  be 
^gmnied  by  said  courts  or  either  of  tbeoi. 

Tex.  Const  art.  6,  §  8;  Tex.  Ra7.  »tat.  arts. 
1117,  1122;  dmith  ▼.  8mM,  11  Tex.  105. 

Whatever  ordinary  or  extraordinary  writ 
-can  be  issued  by  a  common-law  judge  orchan- 
•cellor  in  those  states  where  the  jurisdiction  of 
these  offices  is  separate  and  distinct,  can  in  this 
-state  be  issued  by  a  district  judge. 

Jones  y,  MeMahan.  80  Tex.  728;  Johnston  y. 
PnceU,  84  Tex.  629;  Shulte  ▼.  Hoffman,  18 
Tex.  678. 

Whatever  suits  may  be  instituted  in  equity 
-conits,  may  lie  instituted  in  tours.  The  rule 
that  courts  of  equity  will  interfere  only  where 
the  party  is  remediless  at  law,  has  but  little 
application  under  a  system  in  which  the  liti- 
^iiDta  in  a  suit  can  demand,  and  obtain  all  the 


relief,  which  can  be  granted  by  either  courts 
of  law  or  equity. 

Smith  V.  Clapton.  4  Tex.  118;  Farrar  t. 
Beeman,  68  Tex.  180;  Orabenheimer  y.  Blum, 
Id.  878;  Voigtlander  y.  Brotse,  69  Tex.  288; 
Douglass  v.  Neil,  87  Tex.  647. 

The  givine  of  a  remedy  by  statute  in  a  court 
of  law  has  bever  l)een  deemed  to  take  away, 
or  in  any  degree  to  abridge  the  original  aod 
inherent  powers  and  Jurisdiction  of  ibe  court 
of  chancery.  Our  courts,  possessinc;  the  pow- 
ers of  courts  of  chancery,  may^  proceed  to  ad- 
minister relief  upon  the  principles  of  equity  as 
fully  and  completely  as  a  court  of  chancery  in 
England  could  do,  without  the  aid  of  the  stat- 
ute. The  foundation  of  the  jurisdiction  of 
equity  is  not  in  the  statute,  but  in  the  judicial 
incompetency  of  the  courts  of  common  law  to 
furnish  a  plain,  complete,  and  adequate  rem- 
edy. 

Chrassmeyer  y.  Beeson,  18  Tex.  766,  70  Am. 


187  of  the  Beylsnd  Statutes  of  Wlgoonsin  of  1668. 
Kelly,  y.  Chicago  A;  N.  W.  B.  Co.  60  Wis.  480. 

The  statutes  aive  him  the  same  relief  In  a  pro- 
-eeedinir  m  the  action  wherein  it  Is  required,  and  at 
that  suge  In  the  progresB  of  the  actloD  wbere  such 
<dleoo  very  is  needed.    Noonan  v.  Orton,  supra. 

It  to  clearly  a  provisional  remedy  and  under  sub- 
•dirisloQ  8;  sectloQ  10.  chapter  264,  of  the  Laws  of 
IML  an  appeal  wiU  lie  from  an  order  girtng  pro- 
ylsiona]  remedies.    Ibid, 

Tliestatate  being  remedial  must  be  llberaUy  con- 
strued.   Qereland  y.  Bumham,  60  Wis.  16. 

In  Cleyetand  y.  Bumham,  suprtu  it  was  neldthat 
the  procedure  proyided  l>y  the  aboye  section  of  the 
«ct  was  uoduubtedJy  Intended  as  a  substitute  for  a 
1»ill  of  disooyery  under  the  old  practioe. 

Tbe  object  of  the  statute  is  to  elicit  the  full  and 
-eomplete  dlsolosure  of  whateyer  may  tte  releyant 
to  tbe  oontroveny  to  be  ascertained,  in  case  the 
pleadings  are  in  by  the  Issues  thereby  made;  and 
In  case  the  Issues  haye  not  l)een  Joined,  then  by 
such  order  limiting  the  subjects  to  which  suoh  ez- 
«minacion  may  extend.  Kelly  y.  Chicago  Ss  N.  W. 
B.  Co.  sttprcu 

In  the  same  case  it  was  held  that  to  hold  that  suoh 
•ezamiuatioo  should  l>e  limited  to  oases  wbere  dis- 
•eoyery  might  be  had  in  equity  under  the  old  prac- 
tice, would  be  a  penrersion  of  the  statute  as  it*now 
•«ztots,  in  oUter  words  an  Interpolation  of  an  ex- 
<!eptlon  not  warranted  by  tbe  letter  or  spirit  of  the 
•tatute.    iMd. 

The  examination  of  the  party  under  the  aboye 
■section,  when  had  after  Issue  Joined  in  the  action, 
is  as  full  and  ample  as  the  ezanlloation  of  any  other 
witaess  in  the  case,  and  he  may  l>e  examined,  not 
merely  as  to  suoh  matters  as  would  enable  tbe 
plaintift  to  make  out  hto  cause  of  action,  but  as  to 
matters  relating  to  the  defense.  Whereatt  y.  Ellis, 
«  Wis.  680. 

i^uetlos  In  the  Uititsd  Staies  Suprsme  Otwrt,  and 
Uu  eiircuU  courts. 
In  Bs  parte  Boyd,  106  U.  a687,  26  L.  ed.  124,  the 
Aipreme  Court  intlmaied  that  at  the  present  time 
Mils  of  disooyery  were  not  only  useless  but  obso- 
Jece.  See  also  Qnited  States  ▼.  MoLaugblio,  24  Fed. 
Bepw  80;  Preston  y.  Smith ;  BiodslLopf  y.  Platto; 
«nyoi  ▼.  Hiltcm:  Manchester  Fire  Assur.  Co.  y. 
fltooktoo  Combined  Harvester  ft  Agr.  Worio,— aU 

In  Heath  T.  Brie  B.  Co.,  9  Blatohf.  817.  U  is  stated 
tbaiUie  theory  and  basis  of  abill  of  disooyery  in 
«qaity  lo  aid  of  a  defense  in  another  suit,  was,  that 
the  oomt  In  wliioh  suoh  other  suit  was  pending 
ted  no  means  of  oorapelling  a  disooyery  from  the 
plainttff  tbevaln  ottmats  material  to  tbe  defense. 


A  oomplalnant^s  bill  seelcing  dlscoyery  for  the 
want  of  all  other  testimony,  should  not  be  retained 
after  the  answer  has  denied  the  matter  sought. 
Brown  y.  Swann,  86  U.  8. 10  Pet  407. 9  L.  ed.  606. 

By  the  16th  section  of  the  Judiciary  Act  In  the 
trial  of  actions  at  law,  on  motion  of  either  party, 
and  due  notioe  thereof  being  glyeo,  the  circuit 
court  has  power  to  require  the  opposite  party  to 
produce  any  books  or  writings  in  hto  possession  or 
power,  which  contain  evidence  pertinent  to  the 
Issue  in  oases  and  under  oiroumsrances  wbere  the 
party  might  be  compelled  to  produce  the  same  by 
the  ordinary  rules  of  proceeding  In  chancery. 
Merchant's  Nat.  Bank  y.  Bute  Nat.  Bank,  SCUflT, 
201. 

In  the  aboye  case  it  was  stated  that  production 
before  the  trial  was  not  perhaps  con  tern  plated  by 
the  words  of  the  proyfslon,  nor  was  it  in  general 
neoesNury,  but  that  where  the  motion  was  accom- 
panied by  satisfactory  proof  that  the  case  was  one 
m  all  respects  within  the  conditions  of  the  pro- 
ytoion,  and  it  was  shown  that  there  was  Just  ground 
to  apprehend  the  destruction  or  transter  of  the 
documents  or  their  remoyal  out  of  cbe  Jurisdiction 
before  tbe  trial,  that  tbe  order  might  be  made 
w1  tbout  delay  and  be  absolute,   ibtd. 

Although  at  one  time  courts  of  equity  enter- 
tained biUs  of  dlscoyery  In  aid  of  executions  at  law, 
the  latter  courts  not  haying  adequate  powers  to 
render  the  assistance  oecensary,  yet  the  moment 
such  powers  weresufBciently  enlarged  and  enabled 
the  courts  of  law  to  accomplish  the  same  results, 
the  Jurisdiction  in  equity,  if  it  did  not  cease  as  un- 
warranted, at  least  t>ecame  Inoperatiye  and  ot>- 
solete.    Ex  parte  Boyd,  105  U.  8. 047, 26  L.  ed.  1200. 

A  blU  in  equity  to  compel  disclosures  from  a 
plaintiff  or  a  defendant  of  matters  of  fact  particu- 
larly within  bis  knowledge  and  essential  to  the 
maintenance  of  the  legal  rights  of  either  in  a  pend- 
ing suit  at  law,  would  now  scarcely  t>e  resorted  to 
unless  under  spechU  ciroumstancea,  the  parties  b^ 
ingnow  competent  witnesses  and  compellable  to 
answer  under  oath  all  releyant  interrogatorlea 
properly  exhibited,  and  to  produce  documents  im- 
portant as  Instruments  of  eyidence.  and  tbe  courts 
at  law  in  which  such  suiu  are  pending  are  now  au- 
thorised by  summary  prooeedinga  to  enforce  the 
same  rights.    IMd. 

In  Ex  parte  Boyd,  supra,  it  was  stated  that  at 
common  law  a  Judgment  creditor  was  entitled, 
under  the  New  York  statutes,  to  an  examination 
of  the  Judgment  debtor  as  therein  pro\  Ided  as  a 
supplementary  measure  and  in  aid  of  his  execu- 
tion. 

But  in  Colgate  y.  Compagnle  Francalse  du  Tele- 
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Dec.  809;  Duncan  v.  MagetU,  26  Tex.  251; 
Oa»tro  V.  Qentiley,  11  Tex.  28. 

The  procedure  In  courts  of  equity  in  actions 
of  Uiis  nature  is  usually  by  order  made  upon 
proof  of  return  of  an  execution  unsatistied, 
requiring  the  debtor  to  appear  in  person  in 
court,  to  be  examined  concerning  bis  properly. 
A  receiver  is  then  appointed  to  collect  the 
assets,  and  upon  qualifying,  he  becomes  vested 
with  the  assets  without  convevance  or  assign- 
ment by  the  debtor,  (Wait,'  Fraud.  Conv. 
g  60;  High,  Receivers.  2d  ed.  401  et  9eq.)  and 
the  receivership  may  extend  to  property  of 
any  naiure,  real  or  personal,  in  which  the 
debtor  has  such  an  interest  as  may  avail  his 
creditor. 

High,  Receivers,  2d  ed.  §  482. 

Chancellor  Oreen,  in  BobeH  v.  Hodges,  16  N. 
J.  Eq.  802,  says:  ''It  is  a  familiar  and  un- 
questionable doctrine  of  equity,  that  the  court 
has  power  to  aid  a  judgment  creditor  to  reach 
the  property  of  his  debtor,  either  by  removing 
fraudulent  judgments  or  conveyances  which 
obstruct  or  defeat  the  plaintiff's  remedy  under 
the  judgment,  or  by  appropriating  in  satisfac- 
tion of  the  judgment,  rights  or  equitable  iuter- 
ests  of  the  defendant,  which  are  not  the  sub- 
ject of  legal  execution." 

See  also  Fowled »  Afrp,  87  Pa.  464;  Wait, 
Fraud.  Conv.  p.  92;  y^Hght  v.  Oroville  Gold, 
mver  db  Copper  Min.  Co.  40  Cal.  20;  Buck  v. 
Voreis,  89  Ind.  117;  lAvermore  v.  McNair,  84 
N.  J.  Eq.  482. 


On  petition  for  rehearing. 


To  reach  the  equitable  interest  of  a  debtor 
in  real  estate  by  suit  in  chancery  the  creditor- 
should  first  obtain  a  judgment  at  law;  and  to- 
reach  ])crsonal  property  both  a  ludgmeot  and 
execution  should  he  shown.  One  exception, 
to  this  rule  is  where  the  debtor  is  deceased; 
auotber  exception  is  where  the  claim  is  to  be- 
satisfied  out  of  a  fund  accessible  only  by  aid. 
of  a  court  of  chancery. 

RvsseU  v.  Clark,  11  U.  S.  7  Cranch.  69, 3  L. 
ed.  271 ;  BrinlcerhoffY,  Brottn,  4  Johns.Ch.  671,. 

1  L.  ed.  975;  aBrien  ▼.  G/i/f<«r.  2  Blackf.  421;. 
Cloud  V.   Hamilton,  8  Yerg.    81;  Rhodes  ▼. 
Cousins,  6  Rand.  (Ya.)  188,  18  Am.  Dec.  715. 

Where  a  bill  seeks  a  discovery  of  fraud,  oi^ 
of  fraudulent  acts  of  the  defendants,  if  they 
do  not  subject  him  to  criminal  proceedings,  hV 
is  bound  to  make  the  discovery. 

Janson  v.  Solarte,  2  Younge*&  0.  Exch.  182;. 
Hare.  Discovery,  140, 142;  Green  ▼.  Weaver,  1 
Sim.  404;  Story,  Eq.  PI.  §  689,  and  note  Sr 
Robinson  v.  Kitchin,  86  Eng.  L.  &  Eq.  558. 

It  is  unquestionable  that  chancery  will  de- 
cree a  discovery  to  detect  frauds  and  imposi> 
tion. 

Bennett  v.  Musg^ove,  2  Yes.  Sr.  61 ;  Biekndti 
▼.   Gough,   8  Atk.  558;  Kimberly  v.  SdU,  ^ 
Johns.  Ch.  467,  1  L.  ed.  686;   Deloraine  ▼. 
BroKne,  8  Bro.  Ch.  683;  Mitchell  v.  Harris^ 

2  Yes.  Jr.  129;  LonsdaU  v.  Littiedale,  Id.  451; 
King  v.  Martin,  2  Yes.  Jr.  641. 


ffraphe  de  Parts  a  New  York,  23  Fed.  Rep.  8S,  it  was 
held  that  a  party  oould  not  obtain  the  testimony 
of  the  defendant  before  the  trial  in  an  action 
pendiofiT  in  the  circuit  court,  although  he  could  do 
so  In  the  state  courts  of  that  state  (New  York),  be- 
cause section  801  of  the  Revised  Statutes  required 
such  testimony,  uuless  taken  de  bene  esse  or  by  a 
commission,  to  be  taken  in  the  presence  of  the 
court  aad  Jury  at  the  triaL,  and  therefore  a  bill  in 
equity  seeltinf?  a  discovery  was  a  proper  process. 

In  United  States  v.  McLauprblin,  24  Fed.  Rep.  826, 
it  is  said  to  be  very  doubtful  whether  a  pure  bill  of 
discovery  in  an  equity  suit  would  lie  at  the  present 
day,  that  it  mfffht  be  that  a  discovery  mifrht  be 
aslied  for  relief,  but  that  it  was  prol  able  that  no 
prudeut  counsel  would  file  a  pure  bill  of  discovery, 
or  call  for  a  discovery  in  a  bill  for  relief, and  thus  un- 
necessarily srivethe  defendant  an  advantage  which 
be  would  not  otherwise  have  under  tlie  present 
practice,  which  enabled  the  compiainant  to  place 
the  defendant  upon  the  stand  and  examine  him  as 
a  witness. 

In  Preston  v.  Smith,  26  Fed.  Rep.  884,  the  court 
stated  that  a  bill  could  not  be  sustained  solely  for 
the  sake  of  discovery,  such  bills  being  rarely  of 
late  resorted  to,  having  fallen  into  a  condition  of 
^'innocuous  desuetude.** 

In  Rindskopf  v.  Platto,  29  Fed.  Rep.  180,  where 
discovery  was  sought  in  aid  of  a  suit  at  law, 
brought  for  the  recovery  of  certain  moneys  alleged 
to  have  been  collected  by  the  defendant  as  an  at- 
torney, the  court  refused  the  bill,  stating  tiiat  be^ 
fore  the  passage  of  the  statute  of  the  United  States, 
permitting  parties  to  be  sworn  and  examined  as 
witnesses  in  suits  at  law,  there  oould  have  been  no 
doubt  but  that  such  a  bill  would  lie,  but  that  smce 
the  passage  of  that  act  July  the  2d,  1864,  section  858 
of  the  Revised  Statutes  of  United  States,  provid- 
ing that  no  witness  shall  be  excluded  in  any  civil 
action  on  account  of  his  being  a  party  to  or  inter- 
ested in  the  issue,  a  party  to  a  suit  might  be  a  wit- 
ness, and  be  called  by  the  adverse  party  and  oom- 
t4L.RA. 


pelled  to  disclose  all  facts  within  his  knowledge^ 
touching  the  controverny. 

The  procedure  authorized  by  section  724  of  tho- 
Revised  Statutes  of  the  United  States  relating  to- 
the  discovery  of  documents,  has  been  held  not  tn 
apply  to  suits  in  equity.  Btscboffsheim  v.  Brown* 
29  f^.  Rep.  841. 

And  in  Guyot  v.  Hilton,  82  Fed.  Keii.  7481,  wbere- 
an  application  was  sought  under  the  above  section* 
to  require  the  plaintiff  to  produce  as  official  liqui- 
dator for  inspection  the  books  of  the  co  Jipany,  th^- 
application  was  refused  and  the  plaintiff  left  to- 
seek  the  relief  by  way  of  a  bill  of  discovery. 

In  Paine  v.  Warren,  88  Fed.  Rep.  357.  it  was  held* 
that  the  above  section  of  the  statutes  did  not  apply- 
to  production  for  the  purpose  of  aiding  the  plain-- 
tiff  in  the  framing  of  his  complaint. 

In  the  above  case  the  plaintiff  tiled  a  bill  in  equity" 
in  Rid  of  his  suit  at  law,  and  it  was  held  that  if  t he- 
original  suit  was  a);  law  the  protection  was  author- 
ized, sucb  suit  being  auxiliary  to  the  action  at  law. 
the  plaintiff  having  the  choice  at  his  election  or 
either  of  the  two  courses,  namely,  to  dismiss  hfs- 
biU  and  treat  bis  original  action  as  one  at  law  and 
apply  to  compel  an  inspection  and  production  of 
the  documents,  or  to  treat  the  suit  as  in  equity^ 
frame  his  bill  for  discovery,  and  move  for  an  in- 
spection according  to  the  equity  practice.  Pain^- 
V.  Warren,  supra. 

In  Manchester  F.  Assur.  Co.  v.  Stockton  Oom- 
blned  Harvester  &  Agr.  Works,  88  Fed.  Rep.  878,  tfc 
was  stated  that  there  could  be  no  need  of  a  discov- 
ery, as  the  testimony  oould  be  much  more  effect- 
ively obtained  by  examining  all  the  parties  havings 
knowledge  as  witnesses  under  the  provisions  of 
tbe  revised  statutes. 

In  Smythe  v.  Henry,  41  Fed.  Rep.  715,  is  is  stated 
that  the  mere  fact  that  statutes  have  conferred 
upon  courts  of  law  the  power  to  compel  parties  to« 
the  redprd  to  testify  as  witneases  did- hot- deprive 
a  party  in  courto  of  tbe  United  States  of  tbe  rigtau 
of  discovery  in  equity  when  seeking  equitable  re- 
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The  eoiirt  of  cihaiicery  decreed  jmyment  of 
debt  and  by  its  process  for  obtaining  discovery, 
il  was  enabled  effectually  to  ascertain  assets. 

2  Spence,  Eq.  Jnr.  p.  579;  Cary,  p.  11. 

A  bill  of  this  nature  lies  agninst  third  per- 
•oofl»  for  the  discovery  of  moneys  paid  after 
notice  of  a  sequpstration. 

Simm^rnds  v.  Kinnaird,  4  Ves.  Jr.  785. 

So  it  lies  for  a  discovery  of  concealments  of 
a  bankrupt's  estate. 

Boden  v.  DeU<nD,  1  Atk.  289. 

It  lies  al$*o  against  assignees  to  discover  a 
fraudulent  bankruptcy  to  defeat  the  plaintiff's 
execution. 

King  v.  Martin,  mipra. 

Such  a  bill  lies  by  the  attorney-general 
against  an  outlaw,  to  discover  his  real  and 
personal  estate. 

The  Protector  y.  LumUy,  Hardr.  22,  £q.  Cas. 
Abr.  75. 

Or  by  the  patentee  of  the  goods  of  a  felon, 
or  one  outlawed. 

Carv,  1,  21;  The  Protector  v.  Lumlep,  eupra; 
2  FoDblanque,  Eq.  p.  4t)l. 

Judgment  creditors  have  a  right  to  a  discov- 
ery where  the  creditor's  real  or  personal  prop- 
erty is,  in  Older  to  make  their  Judgments  avail- 
able. 

Mountford  v.  Taylor,  6  Yes.  Jr.  792. 

If  A  obtains  a  judgment  against  B,  and 
takes  out  execution,  and  gets  it  returned, 
atftta  bona,  he  may  bring  a  bill  against  the 
defendant  or  anv  other,  to  discover  goods  or 
personal  estate  of  B,  and  by  that  means  to  ef- 
fect the  same. 

Baleh  ▼.  WaeUtU,  1  P.  Wma.  445;  Smithier 
T.  Lewie,  1  Yem.  899. 


In  the  case  of  Mitchell  v.  Bureh,  2  Paige, 
606.  2  L.  ed.  1049,  22  Am.  Dec.  609,  it  is  stated 
that  independent  of  the  statute  the  coart  had 
Jurisdiction  to  compel  a  debtor,  whose  body 
is  exempt  from  execution  at  law,  to  discover 
his  propertv,  so  that  it  may  be  applied  in  sat- 
isfaction of  his  Just  debts. 

Edffdt  V.  Haywood,  8  Atk.  852;  86  Hen.  YL 
26;  Gary,  16. 

Ckdnest  J,,  delivered  the  opinion  of  the 
court: 

We  are  of  the  opinion  that  the  district 
court  was  correct,  and  that  the  court  of  civil 
appeals  erred  in  its  ruling.  Broad  expres- 
sions of  eminent  text- writers  would  seem  to 
sanction  this  proceeding.  We  think,  how- 
ever, the  propositions  announced  by  them  are 
not  supported  by  the  cases  cited,  except  in 
a  restricted  sense. 

Mr.  Freeman,  in  enumerating  **  the  objects 
which  may  be  accomplished  by  proceedings 
in  equity  to  obtain  satisfaction  of  a  judg- 
ment at  law,**  says:  **'  (1)  A  full  and  com- 
plete discovery  may  be  obtained  of  all  the 
defendants'  assets,  and,  when  discovered, 
they  may  be  compelled  to  contribute  to  the 
payment  of  the  plaintiff's  judgment."  2 
Freem.  Executions,  §  424.  A  review  of  the 
cases  cited  by  the  learned  author  will  show 
that  none  of'  them  can  be  held  a  precedent 
for  a  general  bill  of  discovery,  like  that 
under  consideration.  The  first  is  Oreaswell  v. 
Smith,  8  Lea,  688.  Its  nature  is  shown  by 
the  following  quotation  from  the  opinion : 
**The  bill  must  therefore  be  re&rarded  as  filed 
against  the  defendant  Smith  aTone,   and  the 


Uef,  such  legal  remedy  not  being  as  effectual  as  the 
eQiiitahle  remedy. 

In  Babbott  v.  Tewk^ury,  46  Fed.  Bep.  88,  where 
a  bill  of  disooverr  was  sought  in  equity  for  the 
purpose  of  aaoertalDlng  the  amount  of  sales  made 
by  the  oomplalnant  for  the  defendant,  upon  which 
tlie  former  was  eoticled  to  commlflsions.  It  was 
held,  the  remedy  at  law  being  complete,  that  under 
iMtionTBi  ot  tbeBevlsed  Statutes  of  the  United 
States,  relief  'could  be  bad  without  reoouroe  to 
equity,  and  tbe  ooart  sustained  the  defendant's  de- 
murrer to  the  bill. 

In  an  action  brought  upon  an  alleged  oral  agree- 
ment, to  pay  a  oommiasiOD  on  the  capital  stock  of 
any  oompanies  formed,  or  caused  to  be  formed  for 
the  nee  of  certain  patents,  the  court  refused  equi- 
table relief  by  way  of  discovery,  since  the  com- 
plahiant  had  a  plain,  adequate,  and  complete  rem- 
edy at  law,  and  therefore  under  section  723  of  the 
Dnited  States  Revised  Statutes,  a  suit  In  equity 
could  not  be  sustained,  and  under  section  T24  he 
ooold  require  the  production  of  the  books  and 
writings  in  the  defendant's  poaseasion,  containing 
evidence  pertinent  to  the  issue.  Babbott  v.  Te wks- 
bnry,  supra. 

In  Heath  v.  Erie  B.  Co.,  9  Blatcbf .  810,  it  was 
stated  that  since  the  passage  of  the  above  act  bill 
for  discovery  of  facts  resting  in  the  knowledge 
of  tlie  opposite  party  was  unnecessary,  as  such 
disoovery  oould  be  obtained  by  an  ezaminatJon  of 
tbeparlar* 

Under  the  JDngliah  praettee. 

In  Hunnings  v.  Williamson,  L.  B.  10  Q.  B.  DIv. 
4»,ttL.  J.  Q.  B.  400, 48L.T.K.8.aB2,  81  Week.  Bep. 
et,  it  was  held  that  the  provisions  regarding  dis- 
covery, oohtainei  in  the  supreme  court  of  Judica- 
ture acts  and  rules,  were  not  intended  to  introduce 
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any  novelty  into  the  biw  oonceminff  discovery,  and 
that  tbe  parties  were  only  entitled  to  discovery  in 
accordance  with  the  terms  of  tbe  or^er  in  cases 
where,  according  to  tbe  law  and  practice  in  courts 
of  law  or  equity,  there  would  have  been  a  right  to 
disoovery,  previously  to  tbe  Judicature  acts  as  it 
was  not  intended  to  enlarge  or  alter  the  scope  of  the 
right  to  discovery  by  Order  81  of  tbe  Judicature 
Bules. 

In  Anderson  v.  Bank  of  British  Oolumbla,  L.  B.  S 
Cb.  Div.  644,46  L.  J.  Cb.  448,  86  L.  T.  N.  8.  76,  24 
Week.  Bep.  624,  decided  under  Bule  2  of  Order  81 
of  tbe  Supreme  Ck)urt  of  Judicature  Act,  it  was 
held  that  although  the  disoovery  under  such  rule 
differed  very  little  from  tbe  similar  provision  in  the 
common-law  procedure  act.  yet  having  regard  to 
the  general  rule  that  the  principles  of  equity  were 
to  prevail,  tbere  could  be  no  doubt  that  tbe  rules 
previously  existing  respecting  discovery  in  the 
court  of  chancery  were  binding  then  upon  all  the 
oourta 

Such  order  only  applies  in  oases  where  disoovery 
was  obtainable  before  the  act.  Hunnings  v.  Wil- 
llamson,  supra. 

In  Atty-Gen.  v.  Gasklll,  L.  B.  20  Ch.  XNv.  519.  51 
L.  J.  Ch.  870, 46  L.  T.  N.  S.  180,  80  Week.  Bep.  5S8.  H 
was  held  that  the  right  to  discovery  as  it  existed 
under  the  obanoery  practice  was  still  in  force,  ex- 
cept not  so  far  as  to  have  been  modified  by  the 
Judicature  act  and  general  orders,  and  tbe  plaintiff 
was  now  entitled,  as  he  always  was,  not  only  to 
disoovery  of  facts  not  in  the  knowledge  of  tbe 
plaintiff,  ,or  of  facts  which  the  defendant  knows 
personally  and  which  the  plaintiff  does  not  know, 
but  he  is  also  entitled  to  admissions  if  he  can  get 
them,  so  as  to  render  it  unnecessary  to  adduce  evi- 
dence. &  W. 
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<)ne8tion  is,  Can  it,  in  this  view,  be  main- 
tained? The  question  is  a  new  one  in  this 
state,  so  far  as  i  know,  and  merits,  as  I  thinlL, 
a  very  careful  consideration.  It  will  be  ob- 
served that  it  is  not  a  bill  for  the  purpose, 
merely,  of  compelling  the  defendant  to  dis- 
cover generally  whether  he  owns  property, 
money,  or  efifects  for  the  payment  of  the 
debts,  in  the  nature  of  a  'fishing  bill.'  It 
is  true  there  is  a  prayer  that  the  defendant 
be  required  to  discover  whether  he  owns  any 
property  or  stock  or  choses  in  action,  of  any 
character;  but  the  statins:  part  of  the  bill 
points  out  specifically  the  property  about 
which  the  discovery  is  specially  sought,  and 
states  circumstantially  the  information  upon 
which  it  is  charged  that  the  defendant  ovens 
the  property.  If  the  right  to  discovery  and 
relief  in  this  particular  property  can  be 
maintained,  then  that  the  prayer  of  the  bill 
is  too  broad  would  not  be  material.  We  think 
the  prayer  is  too  broad,  but  that  part  should 
be  rejected."  The  opinion  then  proceeds  to 
hold  that  the  jurisdiction  of  the  court  to  en- 
tertain the  bill  should  be  upheld  as  to  the 
property  specially  pointed  out  by  virtue  of 
tine  authority  conferred  by  a  statute  of  the 
state.  Carter  v.  Hampton,  77  Va.  631,  was 
a  bill  brought  by  the  creditor  of  a  decedent 
against  the'administrators  and  heirs,  to  com- 
pel a  disco  eery  of  assets  belonging  to  the 
estate.  T/iomoi  v.  Adams,  80  111.  37,  and 
Clarke  v.  Webb,  2  Hen.  &  M.  8,  are  cases  of 
the  same  character.  It  is  well  established 
that  such  a  bill  may  be  maintained,  as  we 
shall  hereafter  show.  Oordon  v.  LotoeU,  21 
Me.  251,  was  a  suit  to  set  aside  a  fraudulent 
conveyance  of  certain  property,  specifically 
de8cril)ed,  and  to  subject  it  to  the  payment 
of  the  complainant's  debt.  Ijorev.  UetHnger, 
7.  N.  J.  Eq.  191,  was  a  bill  filed  under  the 
provisions  of  the  New  York  statute.  Mtere  v. 
ZanesoiUe  A  M.  Tamp,  Co,,  11  Ohio,  278, 
was  a  proceeding  against  a  corporation  for 
the  discovery  of  assets,  and  specifically 
pointed  out  the  assets  in  reference  to  which 
the  discovery  was  sought.  Among  other 
things,  it  sought  to  subject  unpaid  subscrip- 
tions to  the  capital  stock  to  complainant's 
debt,  which  is  a  well -recognized  ground  for 
equitable  interference.  Cctdaallader  v.  Oran- 
ville  Alexandrian  8o6,,  11  Ohio,  298,  was  a 
suit  to  subject  the  defendant's  interest  in  a 
speci  Uc  trsct  of  land  upon  the  ground  that  the 
interest  was  equitable,  and  not  subject  to  sale 
under  execution.  Ooee  y.  Lester,  1  Wis.  48, 
was  an  action  to  set  aside  fraudulent  convey- 
ances. Hacker  y.  Robeson,  8  R.  I.  141,  was 
a  bill  filed  by  certain  creditors  against  the 
assignees  of  their  debtor  to  recover  a  surplus 
of  assets  in  their  hands,  and  for  an  account. 
It  gives  no  countenance  to  the  proceeding  in 
the  present  case.  Hendricks  v.  Mobinson,  2 
Johns.  Ch.  283,  1  L.  ed.  880,  was  a  suit  to  set 
aside  certain  fraudulent  conveyances,  specifi- 
cally described.  We  fail  to  seer  that  Jrtmder^]^ 
v.  &lls,  8  Johns.  Ch.  467,  1  L.  ed.  686,  also 
cited  by  Mr.  Freeman,  has  any  application 
whatever  to  the  doctrine  announced  by  him : 
In  BfHlen  v.  Dellote,  1  Atk.  289,  the  bill  was 
filed  by  the  assignees  of  a  bankrupt  sus- 
pected of  having  concealed  his  assets,  against 
himself  and  certain  relatives,  to  compel  a 
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discovery.  The  cases  involved  both  fraud 
and  trust,  and  the  proceeding  was  probably 
specially  authorized  by  statute.  The  re- 
port of  the  case  is  very  meager.  The  case  of 
Le  Boy  v.  Bogers,  8  Paige.  284,  8  L.  ed.  132, 
would  be  authority  in  support  of  the  petition 
in  the  present  case,  were  it  not  for  the  fact 
that  at  that  time  the  statutes  of  New  York 
expressly  authorized  the  proceeding.  A  care- 
ful reading  of  the  opinion  will  show  that  it 
involved  the  construction  of  a  statute. 

Mr,  Pomerojr  says :  **  Creditors'  suits  were 
therefore  permitted  to  be  brought  in  those  in- 
stances where  the  relief  by  execution  at  com- 
mon law  was  ineffectual,  as  for  the  discovery 
of  assets, "etc.  8  Pom.  Eq.  Jur.  §  1416.  In 
support  of  this  proposition,  some  of  the  au- 
thorities already  reviewed  are  cited.  The 
additional  authorities  we  will  now  proceed 
to  consider.  Hodden  y.  Spader,  20  Johns. 
554  (same  case,  under  name  of  Spader  v. 
Davis,  5  Johns.  Ch.  280,  1  L.  ed.  1088),  was 
a  suit  by  judgment  creditors  against  their 
debtors  and  their  assignee  of  a  stock  of  goods 
alleged  to  have  been  fraudulently  transferred 
to  him  by  such  debtors,  to  subject  the  goods, 
or  their  proceeds,  to  the  payment  of  the  judg- 
ment. A  discovery  was  prayed,  and,  an- 
swers haying  been  filed,  the  aaae  was  dis- 
cussed and  determined  upon  the  question  of 
the  right  to  subject  the  proceeds  of  the  prop- 
erty to  the  payment  of  the  debt.  Bap  State 
Iron  Co.  y.  QoodaU,  89  N.  H.  228,  75  Am. 
Dec.  219,  was  a  case  like  the  present.  But 
it  is  apparent  from  the  opinion  that  there 
was  a  statute  of  the  state  of  New  Hampshire 
which  authorized  the  procee<Hng,  although 
the  court  says  the  remedy  existed  in  equity 
without  the  statute.  The  main  authority 
cited  to  support  the  last  proposition  is  £e 
Boy  v.  Bogers,  supra,  which,  we  have  seen, 
was  a  proceeding  under  the  revised  statutes 
of  the  state  of  Now  York.  In  2'rego  y.  Skin- 
ner,  42  Md.  427,  the  complainant,  a  Judg- 
ment creditor,  sought  to  subject  real  estate 
alleged  to  have  been  paid  for  by  his  debtor, 
and  to  have  been  conveyed  to  his  wife,  to  the 
satisfaction  of  his  judgment.  A  discovery 
was  also  prayed  as  to  other  assets  fraudulently 
concealed  by  the  debtor,  and  by  a  firm  of 
which  he  was  a  member.  The  court  held  that 
a  demurrer  to  the  bill  was  properly  overruled. 
The  bill  was  certainly  good  in  part,  and  the 
decision  of  the  lurt  was  correct.  The  ex- 
pressions in  the  opinion  show  that  the  court 
were  also  of  the  opinion  that  the  bill  was 
good  as  to  the  discovery,  but  for  this  they 
cite  no  authority. 

In  Bispham  on  Equity,  p.  672,  in  speak- 
ing of  creditors'  bills,  it  is  said :  "They 
may  also  be  made  use  of  for  the  purpose  of 
obtaining  discovery  of  the  debtor's  property. " 
The  only  case  cited  in  support  of  the  text  is 
Newman  y.  WiUetts,  52  111.  98,  which  was 
merely  a  proceeding  to  set  aside  a  fraudulent 
conveyance  of  certain  real  estate  belonging 
to  the  debtor,  and  to  subject  it  to  the  pay- 
ment of  the  complainant's  debts. 

In  the  latest  edition  of  Story's  Commen- 
taries on  Equity  Jurisprudence  it  is  to  be 
noted  that  the  editor,  in  a  note,  says  ''that  a 
creditor  who  has  exhausted  his  remedy  at  law 
may  maintain  a  bill  for  discovery  of  assess 
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«nd  relief.*  2  Story,  Eq.  Jar.  13th  ed.  S 
1498,  citing  TreadweU  y.  Brown,  44  N.  H. 
<551.  We  haT^  already  leen  that  the  remedy 
was  authorized  by  the  statutes  of  New  Hamp- 
shire. The  text  of  the  work,  so  far  as  we 
liaTe  been  able  to  see,  does  not  lay  down  that 
doctrine ;  and  it  is  a  little  remarkable  that, 
if  the  court  of  chancery  had  authority  to  en- 
tertain a  bill  by  a  judgment  creditor  merely 
10  discover  the  assets  of  his  debtor,  so  im- 
portant a  doctrine  should  have  escaped  the 
scrutiny  of  that  able  and  learned  commen- 
tator. 

Turning  to  the  English  authorities,  we  find 
in  Spence's  Equitflkble  Jurisdiction  of  the 
Court  of  Chancery  a  section  upon  the  subject 
of  **  Suits  in  Chancery  by  Creditors, "  in  which 
the  author  says:  ''The  jurisdiction  of  the 
ecclesiastical  court  being,  as  before  men- 
tioned, defective,  in  the  case  of  creditors, 
rendered  it  necessary  to  resort  to  the  court  of 
chancery,  which  court  required,  not  onl;^  the 
executor  or  administrator  to  swear  to  his  ac- 
count, but,  supplying  the  defects  of  the  ec- 
clesiastical law,  allowed  the  creditor  to  con- 
test it.  The  court  also  decreed  payment  of 
the  debt,  where  there  were  assets,  and  which 
the  court  of  chancery,  by  its  process  for  ob- 
taining^  discovery,  was  enabled  effectually  to 
ascertain.  Suits  of  this  description,  and  pro- 
ceedings upon  them,  are  found  in  the  cal- 
endars from  the  reign  of  Edward  VI.  down- 
ward. The  court  was  necessarily  resorted  to 
in  order  to  recover  merely  equitable  de- 
mands, as  where  a  creditor  sought  to  enforce 
an  equitable  security  not  giving  any  legal 
title,  and  on  which,  therefore,  there  was  no 
remedy  at  law,  or  when  the  debtor  had  con- 
veyed or  devised  his  property  in  special  trust 
for  the  payment  of  his  debts. "  2  Spence,  Eq. 
Jur.  580.  In  Adams'  Equity,  also,  the  doc- 
trine of  the  right  of  the  creditor  of  an  estate 
to  file  a  bill  in  the  court  of  chancery  to  com- 
pel the  executor  or  administrator  to  disclose 
the  assets  is  distinctly  recognized.  Adams, 
£q.  257.  But  neither  of  these  authors  any- 
where recognize  the  right  of  a  judgment 
creditor  to  compel  his  debtor,  by  a  bill  of 
discovery,  to  make  a  disclosure  of  the  prop- 
erty owned  by  him.  We  have  been  cited  to 
no  English  case  in  which  the  court  of  chan- 
cery ever  exercised  such  a  jurisdiction,  and 
we  have  found  none ;  and  it  mav  be  doubted 
if  there  lie  any  well -considered  case  in  the 
American  courts  in  which  a  discovery  of  that 
character  has  been  compelled,  in  the  absence 
of  a  statute  conferring  the  authority. 

Every  original  bill  inequity,  accordinff  to 
the  practice  of  the  court  of  chancery,  is  a 
bill  of  discovery.  Story,  Eq.  PI.  §  811^ 
They  are  usually  bills  of  discovery  and  re- 
lief; that  is  to  say,  they  pra^  the  court  to 
grant  some  relief,  and  as  an  aid  thereto  they 
seek  to  purge  the  conscience  of  the  defend- 
ant, in  order  to  establish  some  fact  necessary 
to  be  proved  as  a  basis  for  the  decree.  But 
a  bill  for  discovery,  merely,  does  not  pray  a 
decree.  It  is  brought  in  aid  of  a  pending 
action  at  law,  or  of  a  suit  at  law  to  be 
brought,  in  order  to  procure  evidence.  Judge 
Storjr  says:  ''The  bill  should  set  forth  the 
particular  matters  to  which  the  discovery  is 
sought,  for  the  other  party  is  not  bound  to 
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make  answer  to  vaffue  and  loose  surmises;. 
On  this  account,  when  a  bill  of  discovery 
was  brought  by  an  executrix,  stating  gen- 
erally that  a  demand  had  been  made  upon 
her,  as  executrix,  by  the  defendant,  which 
she  had  refused  to  pay,  and  he  had  sued  her 
therefor,  and  that  the  executrix  knew  nothing 
of  the  demand,  of  her  own  knowledse.  but 
believed  it  to  be  unjust,  because  the  defend- 
ant took  no  measures  to  liquidate  it  -in  the 
testator's  lifetime,  and  did  not  produce  any 
vouchers,  and  that  she  could  not,  without  a 
discovery  of  all  the  facts,  safely  proceed  to 
a  trial  at  law  in  the  suit,  and  prayed  a  dis* 
covery,  it  was  held  that  the  bill  was  bad,  and 
a  mere  fishing  bill,  amounting  only  to  a 
statement  that  the  executrix  was  sued  at  law, 
and  did  not  show  for  what,  and  therefore 
asked  a  discovery  beforehand,  although  she 
had  reason  to  conclude  that  the  suit  was  upon 
some  groundless  pretense."  Story,  Eq.  rl. 
§826. 

The  petition  in  the  present  case,  although 
it  has  the  semblance  of  great  particularity, 
is,  in  effect,  as  general  as  it  is  possible  to 
make  it.  It  seems  to  us  to  amount  to  no  more 
than  an  allegation  that  the  defendants  have 
concealed  or  covered  up,  somewhere,  some 
assets,  legal  or  equitable,  subject  to  be  ap- 
plied to  the  satisfaction  of  plaintiffs'  judg- 
ment, which  they  have  been  unable  to  dis- 
cover. The  authorities  we  have  considered 
indicate  to  our  minds  that  such  a  proceeding 
was  not  allowable  under  the  English  equity 
practice.  It  is  provided  for  by  statute  in 
many  of  our  states,  and  many  cases  may  be 
found  where  the  jurisdiction  was  exercised 
by  virtue  of  such  statutes.  Bills  against  ex- 
ecutors for  a  discovery  of  assets,  and  against 
assignees  for  account  and  discovery,  were 
frequently  entertained  in  the  court  of  chan- 
cery. These  all  involved  a  trust.  In  cases 
of  fraudulent  conveyances,  equity  will  ex- 
tend its  aid  to  the  creditor,  by  entertaining 
a  bill  against  the  proper  parties,  which 
points  out  the  property,  and  specifies  the 
particulars  in  which  the  fraud  consists,  and 
will,  as  in  all  other  cases,  grant  a  discovery, 
as  ancillary  to  the  action.  In  this  case  there 
is  no  trust.  There  is  the  simple  relation  of 
debtor  and  creditor.  The  bill  alleges  a  sur- 
mise of  fraud,  but  specifies  none.  Oronin 
V.  Oay,  20  Tex.  460,  was  a  case  somewhat 
like  this.  The  court,  in  its  opinion,  char- 
acterized the  proceeding  as  anomalous,  and 
held  that  the  suit  could  have  been  properly 
dismissed  without  motion  or  demurrer.  The 
court  also  says :  "  Our  statute  has  prescribed 
a  mode  of  discovery  as  auxiliary  to  a  suit, 
but  not  as  an  independent  remedjr,  discon- 
nected from  a  regular  suit."  This  remark 
was  pertinent  to  the  question  before  the  court, 
if  not  indispensable  to  its  decision.  In  Love- 
V.  Keowne,  58  Tex.  191,  Mr.  Justice  Bonner 
says:  "Although  a  bill  of  discovery,  tech- 
nically so  called,  and  known  in  equity  prac- 
tice, IS  not  known  to  our  practice,  yet  we 
have  a  statute  which  is  intended  to  answer 
the  same  purpose.  ...  In  Oronin  v.  Qay, 
20  Tex.  460,  it  is  decided  that  the  statute 
prescribes  this  mode  of  discovery  as  auxiliary 
to  a  regular  suit,  but  not  as  an  independent 
remedy  disconnected  from  such  suit."  Our 
18 
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statutes  have  largely  extended  the  legal  rem- 
edies of  judgment  creditors,  as  recognized  at 
common  law.  Under  execution  tney  may 
levy  upon  and  sell  the  interest  of  the  defend- 
ant, whether  legal  or  equitable,  in  both  his 
real  and  personal  property.  They  may  sub- 
ject, by  process  of  i2:arnishment,  his  choses 
in  action,  and  his  shares  in  incorporated  com- 
panies, to  the  satisfaction  of  their  judgment. 
But  we  have  held  that  equity  will  not  aid 
in  the  writ  of  garnishment,  ifbyes  v.  Brown, 
75  Tex  458.  In  Price  v.  Brady,  21  Tex.  614, 
it  was  decided  that  promissory  notes  could 
only  be  subjected  to  the  payment  of  a  Judg- 
ment by  a  writ  of  garnishment  served  upon 
the  makers ;  that  they  could  not  be  sold  under 
execution ;  and  that,  therefore,  an  agent  hold- 
ing them  for  collection  could  not  be  made 
lifuble  by  the  writ  of  garnishment.  And  it 
seems  to  us  the  general  trend  of  our  decisions 
is  to  confine  creditors  to  their  statutory  rem- 
edies, and  not  to  aid  them  in  a  court  of 
equity,  except  in  cases  of  trusts  and  frauds. 
Our  courts  will,  at  the  instance  of  a  creditor, 
set  aside  a  fraudulent  conveyance  of  a  debtor, 
so  as  to  subject  the  property  to  sale  under 
execution,  and  to  enable  the  creditor  to  rea- 
lize at  such  sale  a  fair  price.  But  this  court 
has  never  countenanced  a  proceeding  to  make 
the  debtor  apply  his  assets  to  the  payment  of 
a  judgment  against  him,  or  to  compel  him 
to  disclose  his  assets  so  that  an  execution  may 
be  levied,  or  a  writ  of  garnishment  served, 
to  reach  them ;  and  we  are  of  opinion  that, 
in  the  absence  of  a  statute  conferring  au- 
thority for  the  proceeding,  it  should  be  held 
that  none  exists.  Many  of  the  states  have 
statutes  authorizing  bills  of  discovery  in 
cases  like  the  present.  It  is  in  the  power  of 
our  legislature  to  make  such  a  law,  and  it 
must  be  left  to  its  wisdom  to  determine 
whether  or  not  it  is  proper  to  confer  this  in- 
quisitorial power  upon  the  courts  of  the  state. 
For  the  reasons  given  the  judgment  of  the 
Court  of  Civil  Appeals  is  reversed,  and  that  of 
the  District  Court  is  affirmed, 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which  on  February  5, 
1894,  Gaines.  «/*.,  on  behalf  of  the  court  de- 
livered the  following  opinion : 

Counsel  for  defendants  in  error,  in  support 
of  their  motion  for  a  rehearing  in  this  case, 
have  filed  an  able  and  learned  argument,  sup- 
ported by  an  ampler  citation  of  authority  than 
was  contained  in  their  original  brief.  At  the 
time  the  former  opinion  was  delivered,  the 
text  books  exclusively  devoted  to  the  law  of 
•*  Discovery"  were  not  at  our  command.  This 
probably  arose  from  the  fact  that  It  was 
thought  that  the  rules  in  regard  to  discovery 
had  been  substituted  by  statutory  enactment, 
and  that  the  learning  upon  the  subject  had 
become,  in  a  measure,  obsolete.  Since  the 
filing  of  this  motion,  we  have  procured  the 
authorities  necessary  to  enable  us  to  make  an 
exhaustive  examination  of  the  question,  with 
the  result  that  we  deem  it  proper  to  modify 
some  of  the  expressions  in  the  former  opinion, 
without  changing  our  disposition  of  the  case. 

In  Hare  on  Discovery  (chap.  6,  §  1,  p.  80) , 
it  is  laid  down  that  a  discovery  is  given  only 
in  aid  of  some  trial.  But  in  a  succeeding 
24  L.  R.  A. 


section  (sec.  8,  p.  84)  that  author  says: 
**  There  are  some  early  cases  which  appear 
opposed  to  the  rule  which  has  been  stated 
in  the  preceding  sections, — that  a  discovery 
will  only  be  given  to  be  used  as  evidence  at 
a  trial. "  The  text  is  mainly  predicated  upon 
a  case  in  Gary's  Reports  (page  21),  the  name 
of  which  is  not  given ;  upon  The  Protector 
▼.  Lumley,  Hardr.  22;  and  upon  Mounifard 
▼.  Taylor,  6  Ves.  Jr.  788.  The  Protector  ▼. 
Lumley,  and  the  case  in  Gary  were  bills  for 
the  discovery  of  the  goods  of  an  attainted 
felon,  which  had  been  forfeited  to  the  crown 
in  the  one  case,  and  for  the  goods  of  an  out- 
law, which  had  been  forfeited  to  the  com- 
monwealth, in  the  other.  The  origin  and 
nature  of  that  Jurisdictioii  is  explained  by 
Reeves,  in  his  History  of  the  English  Law, 
as  follows:  ''A  grant  was  made,  by  letters 
patent,  of  goods  forfeited  by  a  person  at- 
tainted. The  grantee  brought  his  bill  ii> 
chancery  against  the  person  who  had  posses- 
sion of  them,  for  this  reason :  That  as  the 
kins:  could  not  have  an  action  at  law  for  the 
goods  of  an  outlaw,  or  one  attainted,  before 
they  had  been  seized  for  the  king's  use,  or 
found  by  a  matter  of  record,  much  less  could 
the  grantee,  without  having  had  the  posses- 
sion. Accordingly,  it  was  held  thesubpoena^ 
was  his  only  remedy ;  and  the  defendant  was 
ordered  to  exhibit  an  inventory  of  the  things 
the  next  day,  on  pain  of  being  committed  to- 
the  Fleet."  2  Reeves,  Hist.  Eng.  Law,  602. 
In  Mountford  ▼.  Taylor,  Lord  Eidon  granted 
a  discovery  in  aid  of  an  elegit ,-  but,  from  the 
report  of  the  case,  we  have  but  little  doubt 
in  our  minds.  In  1  Eq.  Gas.  Abr.  182,  the 
case  of  Taylor  y.  EiU  Is  thus  reported  :  **  The 
plaintiff,  having  recovered  juagment  against 
J.  8.  (but  no  writ  of  execution  sued  out) , 
supposing  some  particular  effects  of  J.  8.  te 
be  in  defendant's  hands,  brought  a  bill  to 
discover  them,  in  order  to  subject  them  to- 
his  j udgment.  The  defendant  demurs  because 
there  is  no  equity  to  compel  such  a  discovery, 
and  no  such  bill  would  lie  against  the  debtor 
himself, —much  less  against  a  third  person. 
My  lord  keeper  seemed  to  agree  it  would  not 
lie  against  the  debtor  himself,  nor  to  have  a 
general  discovery  from  a  third  person,  but 
only  for  particular  things,  as  this  bill  was, 
and  overruled  the  demurrer.^  This  would 
seem  to  indicate  that  the  court  was  of  opinioo 
that  no  bill  of  the  character  would  lie,  except 
to  discover  property  specifically  describea, 
though  it  admits  of  the  construction  that  the 
demurrer  may  have  been  urged  upon  the 
ground  that  no  execution  had  been  sued  out. 
We  note,  in  this  connection,  that  the  bill  wa» 
very  similar  to  the  petition  in  Cronin  v.  Oay, 
20  Tex.  480,  in  which  it  was  held,  expressly, 
that  bills  of  discovery  had  been  abolished  in 
this  state. 

These  authorities  seem  to  us  to  leave  the 
matter  in  doubt ;  and  there,  as  an  original 
question  of  equity  jurisdiction,  we  are  con- 
tent to  leave  it.  We  have  commented  upon 
the  cases  merely  for  the  purpose  of  modifying 
our  former  opinion  in  so  far  as  the  intimation 
may  be  drawn  from  it  that  no  case  can  be 
found  in  the  English  courts  which  gives  color 
of  authority  to  the  proceeding  instituted  in 
this  case,    u  the  courts  of  equity  in  England* 
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ever  entertained  bills  of  discovery  of  this 
character,  and  if  the  jurisdiction  became  in- 
corporated into  our  system  of  jurisprudence 
bj  the  adoption  of  the  common  law,  we  are 
still  of  opinion  that  it  is  no  longer  the  law 
of  this  state.  Neither  the  decisions  of  the 
Enf^lish  courts  upon  the  effect  of  their  stat- 
ute which  allow  a  discovery  in  the  conrts 
where  the  suits  are  pending,  nor  the  decisions 
of  the  courts  of  other  states  upon  similar 
statutes,  can  be  taken  as  a  guide,  m  determin- 
ing the  effect  of  our  own  laws  upon  the  sub- 
ject. There  is  an  apparent  conflict  of  au- 
thority in  oar  state  courts.  Some  hold  merely 
that  statutes  which  permit  the  parties  to 
testify,  or  which  allow  interrogatories  to  be 
flled  to  the  opposite  party,  do  not  take  away 
the  jurisdiction  of  courts  of  equity  to  conipel 
a  discovery.  ShotmllY,  Smith,  20  N.  J.  Eq. 
79 ;  EUisUm  v.  Hughes,  1  Head,  225 ;  Rusttell 
V.  Dickeschied,  24  W.  Va.  61 ;  Gannon  v.  Mc- 
Nab,  48  Ala.  99 ;  MiOsapB  v.  I^eiffer,  44  Hiss. 
805. 

In  all  of  these  states  the  separate  jurisdic- 
tion of  the  law  and  equity  courts  is  main- 
tained. The  contrary  is  held  in  Missouri, 
where  the  courts  exercise  both  law  and  equity 
jurisdiction  {Bond  v.  Worley,  26  Mo.  2o3), 
and  in  Hurd  v.  Dutchess  County  Bank,  1 
Morris  (Iowa),  291;  RwpelU  v.  Boellner,  26 
Mich.  103, — where  the  jurisdictions  were 
separate.  See  also  Heath  v.  Erie  R.  Co.  9 
Blatchf.  817. 

Not  only  were  law  and  equity  blended  into 
one  system  of  jurisprudence  by  our  statutes 
at  the  same  session  of  the  congress  of  the  re- 


public at  which  the  common  law  was  adopt* 
ed,  but  at  the  same  time  a  system  of  pro- 
cedure was  established  which  is  borrowed 
from  the  practice  both  of  the  courts  of  law 
and  those  of  equity,  as  recognized  at  com- 
mon law.  Writs  peculiar  to  courts  of  equity 
were  prescribed  for  by  statutory  regulation, 
and  at  an  early  day  provision  was  made  by 
statute  for  the  perpetuation  of  testimony,  and 
for  the  discovery  of  evidence,  in  a  pending 
suit,  by  simply  filing  interro^tories  to  the 
opposite  party,'  the  answers  to  which  had  the 
effect  of  an  answer  under  oath  to  a  bill  in 
equity.  At  a  later  day  it  was  provided,  a» 
a  cumulative  procedure,  that  either  party  to 
a  suit  could  take  the  deposition  of  the  adverse 
party.  The  effect  of  our  statutory  system 
was  passed  upon  in  Cronin  v.  Qay,  supra, 
and  It  was  held  that  hills  of  discovery  were 
thereby  abolished.  This  decision  was  doubt- 
less well  known  to  the  able  lawyers  who  com- 
piled our  revised  statutes,  and  yet  all  the 
provisions  of  the  old  statutes  in  regard  to  the 
law  of  evidence  were  incorporate  in  that 
revision  without  change.  See  Report  of 
Commissioners,  2  Sayles*  Civ.  Stat.  p.  726. 
When  the  legislature  re-enacts  a  statute 
which  has  been  construed  by  the  courts,  the 
presumption  is  that  it  intended  that  the  new 
enactment  should  receive  the  same  construc- 
tion as  the  old.  The  rule  is  universal,  and 
is  conclusive  of  the  question  under  considera- 
tion. If,  however,  the  question  were  one  of 
first  impression,  we  see  no  good  reason  which 
would  impel  us  to  a  different  conclusion. 
The  motion  for  a  rehearing  ie  overruled. 
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GonBtltutional  authority  to  make  and 
enforce  all  sucli  policet  sanitary*  and 
other  regfulatlons  as  are  not  in  cooflict 
with  general  laws  doee  not  Justify  a  municipality 
in  prohibitingr  the  maintenance  of  a  public 
Janndry  in  any  except  two  designated  blocks  of 
the  town  without  a  license  to  be  grranted  only  on 
obtalninfiT  the  written  consent  of  the  owners  of 
a  majority  of  the  real  estate  in  the  block  where 
the  business  is  to  be  conducted  and  in  the  four 
surrounding  blocks. 

(Octobers,  1882.)^ 

APPLICATION  for  a  writ  of  habeas  corpus 
to  procure  the  release  of  petitioner  from 
the  custody  of  the  marshal  of  the  town  of 
Chico.  to  which  he  hsd  been  committed  for 
the  alleged  violation  of  a  municipal  ordinance 
regulating  the  laundry  business.  Petitioner 
discharged. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  F*  C,  Lusk  for  petitioner. 


Messrs.  William  H.  Schooler  and  W.  BL 
H«  Hart,  Atty-Oen.,  for  respondent. 

De  Haven»  «/.,  delivered  the  opinion  of 
the  court : 

The  petitioner  was,  at  the  date  of  the  is- 
suance and  service  of  the  writ  of  habeas 
corpus  herein,  restrained  of  his  liberty  by 
the  marshal  of  the  town  of  Chico,  upon  a 
charge  of  having  violated  section  1  of  a  cer- 
tain ordinance  of  that  town,  "  in  that  he  did 
.  .  .  unlawfully  establish,  maintain,  and 
carry  on  the  business  of  a  public  laundry 
without  having  first  obtained  a 
written  permit  from  the  board  of  trustees  of 
said  town  to  establish,  maintain,  and  carry 
on  such  public  laundry."  It  is  claimed  by 
the  petitioner  that  the  section  of  the  ordinance 
which  he  is  charged  with  violating  is  un- 
constitutional, and  that,  therefore,  his  im- 
prisonment is  illegal.  For  the  purpose  of 
passing  upon  the  question  thus  presented,  it 
IS  only  necessary  to  consider  sections  1  and  2 
of  the  ordinance  referred  to.  They  are  as 
follows:  ** Section  1.  On  and  after  the  pas- 
sage of  this  ordinance  it  shall  be  unlawful 


Kora— The  delegation  of  muoicipal  power  as  to 
Noenae,  franchises,  and  buildings  is  the  subject  of 
annotation  with  the  case  of  St.  Louis  v.  Russell 
fXo.)  ao  L.  R.  A.  721.  It  will  appear  from  that  note 
that  the  distinction  taken  tn  the  present  case  be- 
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tween  an  inolfensive  businees  of  the  ordinary  kind 
and  a  kind  of  business  which  is  in  itself  uilensive 
or  subject  to  police  regulation  has  been  quite  gen- 
erally acted  upon  in  deciding  the  lawfulness  of 
oonditions  as  to  consent  of  property  owneji. 
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for  uiy  peraon  or  persons  to  establish,  main- 
tain»  or  carry  on  the  business  of  a  public 
laundry  or  public  washhouae,  where  clothes 
or  other  articles  are  cleansed  for  hire,  within 
the  corporate  limits  of  the  town  of  Chico, 
except  in  block  No.  twenty-four  (24)  and 
block  No.  ninety-six  (96)  of  said  town,  ac- 
cording to  the  official  map  thereof  on  file  in 
the  recorder's  office  of  Butte  county,  Cal., 
without  first  having  obtained  a  written  per- 
mit from  the  boara  of  trustees  to  establish, 
maintain,  or  carry  on  such  public  laundry  or 

gublic  washhouse.  Sec.  2.  No  permit  shall 
e  granted  by  said  board  of  trustees,  unless 
the  person  or  persons  so  applying  for  the 
same  shall  have  first  obtained  the  written 
consent  of  a  majority  of  the  real  property 
owners  within  the  block  in  which  it  is  pro- 
posed to  establish,  maintain,  or  carry  on  such 
public  laundry  or  public  washhouse,  and 
also  of  the  four  blocks  immediately  sur- 
rounding the  block  in  which  it  is  proposed 
to  establish,  maintain,  or  carry  on  such  pub- 
lic laundry  or  public  washhouse." 

It  is  provided  by  section  11  of  article  11 
of  the  Constitution  of  this  state  that  ''any 
county,  city,  town,  or  township  may  make 
and  enforce  within  its  limits  all  such  local, 
police,  sanitary,  and  other  regulations  as  are 
not  in  confiict  with  general  laws ;"  and  it  is 
argued  here  in  behalf  of  respondent  that  the 
ordinance  in  question  is  a  police  regulation, 
and  therefore  one  which  the  town  of  Chico 
was  authorized  to  enact  by  this  section  of 
Uie  constitution.  The  power  conferred  upon 
cities  and  towns  by  the  section  Just  quoted 
is  undoubtedly  a  very  broad  and  comprehen- 
sive one,  and  would  sustain  the  enactment  of 
any  ordinance  having  a  reasonable  tendency 
to  promote  the  health,  the  comfort,  safety, 
and  welfare  of  the  municipality,  and  which 
would  not  be  in  conflict  with  some  general 
law  of  the  state.  But,  broad  as  is  this  power, 
the  ordinance  before  us  cannot  be  considered 
as  falling  within  the  limits  of  its  proper  ex- 
ercise. 

The  business  of  conducting  a  laundry  is  a 
lawful  occupation,  precisely  as  much  so  as 
is  that  of  the  carpenter,  blacksmith,  or  mer- 
chant, and  is  not  of  itself,  and  irrespective 
of  the  manner  in  which  it  is  conducted,  of- 
fensive or  dangerous  to  the  health  of  those 
living  within  its  vicinity ;  and  no  municipal 
corporation  has  the  power  to  make  the  right 
of  a  person  to  follow  this  business  at  any 
place  he  may  select  for  that  purpose  depend- 
ent upon  the  will  of  any  number  of  citizens 
or  property  owners  within  its  limits,  as  is 
attempted  in  the  ordinance  under  review. 
A  town  or  city  may,  when  deemed  necessary 
for  the  public  health  or  safety,  adopt  reason- 
able regulations  as  to  the  manner  in  which 
such  a  business  shall  be  conducted,  and  for 
this  purpose  may,  in  the  exercise  of  its  police 
power,  impose  reasonable  restrictions  as  to 
the  kind  of  building  which  may  be  used 
for  such  purposes,  as,  for  instance,  that  it 
shall  be  of  brick  or  stone  in  large  and  closely- 
built  cities,  and  that  it  shall  have  sufficient 
drainage,  and  may  prescribe  within  reason- 
able limits  the  hours  during  which  the  work 
of  the  laundry  shall  be  suspended.  Ex  parte 
Moynier,  65  Cal.  86;  Barbiei'  v.  Connolly,  113 
»4  L.  R.  iu 


U.  S.  27,  28  L.  ed.  928;  Boon Hing  r.  (Jrm^ 
ley,  118  U.  S.  708,  28  L.  ed.  1145. 

Regulations  such  as  these  were  held  in  tha 
cases  above  cited  to  be  merely  police  rega- 
lations,  which  any  municipality  poesesaed 
of  the  ordinary  powers  of  such  corporations 
may  exercise  with  a  view  to  promote  the 
health  and  safety  of  the  community.  But 
the  ordinance  which  the  petitioner  here  is 
charged  with  violating  is  not  of  this  char- 
acter, and  the  restrictions  which  it  imposes 
upon  the  right  to  carry  on  a  public  laundry 
have  no  tendency  to  promote  the  public 
health,  or  in  any  way  to  secure  the  public 
comfort  or  safety.  The  sections  of  the  ordi- 
nance above  quoted  bear  no  kind  of  relation 
to  such  objects,  and  do  not  attempt  to  regu- 
late the  business  mentioned  with  the  view  of 
accomplishing  siich  ends,  but  they  commit 
the  right  to  carry  on  such  business  at  all, 
in  all  but  two  blocks  of  the  town,  to  the  un- 
restricted will  and  caprice  of  a  majority  of 
the  real  property  owners  within  the  block 
within  which  it  is  proposed  to  establish  such 
laundry,  and  of  the  four  blocks  inmiediately 
surrounding  such  block.  Such  a  condition 
imposed  upon  the  right  of  a  person  to  main- 
tain a  public  laundry  is  not  only  an  unau- 
thorized interference  with  the  inalienable 
right  of  such  person  to  engage  in  a  lawful 
occupation,  but  also  with  the  right  of  the 
owner  (rf  property  to  devote  it  to  a  lawful 
purpose.  The  personal  liberty  of  the  citizen 
and  his  rights  of  property  cannot  be  thus  in- 
vaded under  the  disguise  of  a  police  regula- 
tion. Be  Jacobs,  98  N.  Y.  98,  60  Am.llep. 
636.  In  the  case  of  Tick  Wo  v.  Hopkim,  118 
U.  S.  873.  80  L.  ed.  227,  the  Supreme  Court  of 
tiie  United  States  had  before  it  the  question 
of  the  validity  of  an  ordinance  of  the  city  and 
county  of  San  Francisco,  which  made  it  un- 
lawful for  any  person  to  "carry  on  a  laundry 
within  the  corporate  limits  of  the  city  and 
county  of  San  Francisco,  without  having  first 
obtained  the  consent  of  the  board  of  super- 
visors, except  the  same  be  located  in  a  build- 
ing constructed  either  of  brick  or  stone." 
This  provision  of  the  ordinance  was  in  that 
case  held  void,  as  conferring  upon  the  mu- 
nicipal authorities  an  arbitrary  power  to  give 
or  withhold  consent  to  the  carrying  on  of 
such  business  in  buildings  not  maide  of  brick 
or  stone.  In  passing  upon  that  question  the 
court,  speakins:  by  Mr,  Justice  Matthews, 
said:  **It  does  not  prescribe  a  rule  and 
conditions  for  the  regulation  of  the  use  of 
property  for  laundry  purposes,  to  which  all 
similarly  situated  may  conform.  It  allows 
without  restriction  the  use  for  such  purposes 
of  buildings  of  brick  or  stone;  but  as  to 
wooden  buildings,  constituting  nearly  all 
those  in  previous  use,  it  divides  the  owners 
or  occupants  into  two  classes,  not  having  re- 
spect to  their  personal  character  and  qualifi- 
cations for  the  business,  nor  the  situation  and 
nature  and  adaptation  of  the  buildings  them- 
selves, but  merely  by  an  arbitrary  line,  on 
one  side  of  which  are  those  who  are  permitted 
to  pursue  their  industry  by  the  mere  will  and 
consent  of  the  supervisors,  and  on  the  other 
those  from  whom  this  consent  is  withheld, 
at  their  mere  will  and  pleasure.  And  both 
classes  are  alike  only  in  this:    that  they  aro 
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tenants  at  will,   under  the  •aperviaon,  of 
their  means  of  living." 

The  ordinance  now  before  ns  is  not  less 
illegal  and  arbitrary  in  its  proyisions,  as  it 
makes  the  ri^ht  of  the  trustees  to  grant  per- 
mission to  cany  on  a  laundry  outside  of  the 
two  blocks  dependent  entirely  upon  the  con- 
sent of  a  certain  number  of  property  owners 
who  are  not  accountable  to  any  one  for  their 
action,  and  who  are  not  required  to  give  or 
have  any  other  reason  for  their  refusal  to  give 
such  consent  than  their  mere  will.  It  is  very 
clear  to  us  that  the  right  of  an  owner  to  use 
his  property  in  the  prosecution  of  a  lawful 
business,  and  one  that  is  recognized  as  nec> 
essary  in  all  civilized  communities,  cannot 
be  thus  made  to  rest  upon  the  caprice  of  a 
majority  or  any  number  of  those  owning 
property  surrounding  that  which  he  desires 
to  use.  An  ordinance  in  all  respects  similar 
to  this  was  held  unconstitutional  in  the 
Laundry  Ordinance  Coie,  7  Sawy.  528,  13 
Fed.  Rep.  229,  and  it  was  there  jsaid  by  the 
court :  **  In  the  business  of  a  laundry  there 
is  nothing  objectionable  that  may  not  be 
urged  against  all  occupations  in  the  city  and 
county.  If,  therefore,  the  supervisors  can 
make  its  prosecution  depend  upon  the  ap- 
proval of  others  in  its  neighborhood,  they 
may  require  a  similar  approval  for  the  prose- 
cution of  other  business  equally  inoffensive. 
.  .  .  8uch  a  restriction  upon  the  freedom 
of  the  pursuit  of  a  lawful  occupation  is 
not  authorized  by  any  power  vested  in  the 
board  of  supervisors,  and  it  mav  be  doubted 
whether  it  could  be  authorized  by  any  legis- 
lative body  under  our  form  of  government. " 
There  is  a  wide  distinction  between  the  or- 
dinance in  this  case  and  that  which  was  up- 
held by  this  court  in  Ex  parte  Chrieteneen, 
85  Cal.  218.  This  ordinance  deals  with  an 
occupation  which  is  harmless  in  itself  and 
useful  to  the  community,  while  the  other  was 
sustained  as  a  police  regulation  of  a  business 
in  which  the  citizen  has  no  inherent  right  to 
CDgage,  but  which  may  be  prohibited  alto- 
gether, or  only  permitted  under  such  condi- 
tions and  restrictions  as  will,  in  the  judg- 
ment of  the  lawmaking  power,  limit  to  the 
utmost  the  evils  which  often  attend  it. 

Petitioner  discharged. 

We  concur:    Beatty,    Ch.   J.;    Sbarp- 
stein,  J,;  Garoutte,  J.;  Paterson,  J. 

HcFarlancU  J,:    1  concur  in  the  judg- 
ment. 


(Department  2). 

Henry  WITTENBROCK,  Appi., 

e. 

John  A.  PARKER  ei  al. 


-Oil.. 


member 

rhile  traos- 


1*  Knowled^  aeqaired  by  one 
of  a  flrai  of  lawyers  obtained  wl 

Nora.— Fop  Dotloe  Imputed  by  reason  of  an 
•fenfi  knowledge,  see  Akera  v.  Rowan  (a  C.)  10 
L.  B.  A.  7DS,  and  note;  Conntaot  v.  University  of 
»ocbe«er  (N.  Y.)  «  L.  R.  A.  784,  and  noU;  Mc- 
eurk  V.  MetropoUtan  L.  Ins.  Cto.  (Conn.)  1 L.  E.  A. 
<n.  tod  note. 

^  to  effect  of  knowledge  of  subs^nts,  see 
*4LaA. 


acting  businesB  of  the  firm  and  relating  thereto 
la  oonstructlve  notloe  to  the  other  members  of 
the  firm. 

8*  The  conetructive  notloe  to  one  attor- 
ney of  knowledge  of  tale  partner  of 

matters  pertaining  to  the  firm  business  does  not 
extend  to  a  distinct  transaotion  at  a  subsequent 
time  in  which  he  Is  acting  for  a  different  cXient» 

(March  »,  1801) 

APPEAL  hy  plaintiff  from  a  decree  of  the 
Superior  Court  for  Tabama  County  in 
favor  of  defendants  and  from  an  order  deny- 
ing motion  for  a  new  trial  in  a  suit  brought  (o 
have  a  satisfaction  of  mortgage  set  aside  and 
canceled.    Affirmed, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs,  Armeiron|f  A  Platnaner  and 
P.  H.  Coffinan  for  appellant. 

Messrs,  A.  Ij.  Hart*  S.  Solon  Holl*  Rob* 
ert  T.  Delvin*  and  Isaae  Josephs  for  re- 
spondents. 

Searle,  (7.»  filed  the  following  opinion: 
This  was  an  action  by  Henry  Wittenbrock, 
as  plaintiff,  to  have  a  satisfaction  of  a  mort- 
gage set  aside  and  canceled,  and  to  foreclose 
said  mortgage,  which  was  executed  by  the  de- 
fendant John  A.  Parker.  Defendants  Bithell 
and  Harlow  were  made  defendants,  and  set 
up  mortgages  in  their  favor,  which,  by  the 
decree  of  the  court  were  adjudged  valid  and 
subsisting  against  the  defendant  Parker,  and 
the  liens  thereof  prior  to  the  lien  of  plain- 
tiff's mortgage.  Plaintiff  appeals  from  the 
decree,  and  from  an  order  denying  a  motion 
for  a  new  trial. 

The  following  facts  illustrate  the  impor- 
tant question  in  the  case :  Plaintiff's  mort- 
gage was  executed  May  22,  1885,  by  the  de- 
fendant John  A.  Parker,  upon  certain  real 
property  in  the  county  of  Tehama  to  secure 
the  payment  of  his  certain  promissory  note 
for  $6,000,  and  interest,  payable  two  years 
after  date  to  the  Union  Building  &  Loan 
Association  or  order.  The  mortgage  was 
duly  recorded  May  23,  1885.  L.  8.  Taylor 
and  S.  Solon  Holl  were  attorneys  at  law  and 
copartners  under  tho  firm  name  of  Taylor  & 
Holl,  and  engaged  as  such  firm  in  the  prac- 
tice of  law  in  all  its  various  branches,  in- 
cluding^ the  examination  of  land  titles,  giv- 
ing opinions  as  to  the  validity  thereof,  and 
drawing  deeds,  mortgages,  assignments,  and 
other  instruments  in  writing.  In  February, 
1888,  the  note  of  Parker  was  due  and  unpaid, 
and  the  Union  Building  &  Loan  Association 
was  pressing  him  for  payment,  whereupon 
L.  6.  Taylor,  the  senior  member  of  the  firm 
of  Taylor  &  Holl,  at  the  request  of  Parker, 
negotiated  with  plaintiff  for  the  purchase  by 
him  of  said  note  and  mortgage,  and  to  grant 
further  time  for  the  payment  thereof.  To 
this  plaintiff  agreed,  and  in  February,  1888, 
the  holder  of  the  note  and  mortgage,  in  con- 


Bates   V.  American  Mortff.  Co.  of  Scotland   <H» 
a)  21  L.  R.  A.  840,  and  note. 

As  to  effect  of  knowledire  of  insurance  agent  te 
respect  to  falsity  of  statements  in  application,  see 
Clemans  v.  Supreme  Assembly  Koyal  Soc  of  Good 
Fellows  (K.  Y.)  16  L.  B.  A.  88,  and  nots. 


108 


California  Supbocb  Coubt. 


tideration  of  $7,000,  which  plaintiff  paid, 
asfiijTDed  to  him,  the  said  plaintiff,  the  note 
and  mortgage.  This  assignment  was  drawn 
by  Taylor,  and  at  his  request  recorded  March 
6,  1888.  Holl  knew  nothing  of  the  assign- 
ment. On  or  about  October  4,  1888,  John 
A.  Parker,  the  maker  of  the  note  and  mort- 
gage, had  contracted  to  sell  a  portion  of  the 
mortgaged  premises,  and  applied  to  plaintiff 
through  said  Taylor  for  a  release  of  the  lien 
of  his  mortgage  upon  the  land  to  be  sold 
upon  his  payment  of  $4,000  upon  the  note, 
the  mortgage  to  remain  upon  the  residue  of 
the  land  as  security  for  the  balance  due  on 
the  note.  Plaintiff  agreed  to  this,  and  said 
L.  8.  Taylor  then  prepared  a  release,  which 
he  represented  to  plaintiff  and  Parker  was  a 
release  of  the  land  to  be  sold,  and  plaintiff, 
believing  this  to  be  true,  executed  and  ac- 
knowledged the  release,  but  which  in  fact 
was,  as  the  court  finds,  by  mistake  and  in- 
advertence  so  drawn  as  to  read  ''that  said 
mortgage  was  fully  paid  and  satisfied." 
Plaintiff  did  not  himself  read  the  release, 
but  took  the  statement  of  Taylor  Uiat  it  was 
all  right.  This  release  came  into  the  hands 
of  W.  F.  Huntoon,  at  whose  request  it  was 
duly  recorded  on  the  22d  day  of  October, 
1888.  The  copartnership  between  Taylor  and 
Holl  was  formed  January  1,  1885,  prior  to 
which  time  Taylor  had  Men  an  attorney  for 
plaintiff  and  defendant  Parker ;  his  services 
consisting  mainly  in  preparing  deeds,  mort- 
gages, assignments,  and  releases,  and  exam- 
ining abstracts.  That,  after  the  formation 
of  said  copartnership,  plaintiff  and  Parker 
continued  to  employ  his  services  in  1  ike  man- 
ner, and  his  partner,  Holl,  who  occupied  a 
separate  office  or  room,  knew  little  or  noth- 
ing of  their  business,  and  knew  nothing  of 
the  mortgage  in  question,  its  assignment, 
or  the  release  thereof,  or  of  any  of  the  agree- 
ments relating  thereto,  nothing  in  relation 
thereto  having  been  in  fact  imparted  to  him. 
For  some  years  prior  to  1888  defendant  Bithell 
was  accustomed  to  loan  money  on  real -estate 
security,  and  was  accustomed  to  require  the 
borrower  to  furnish  an  abstract  of  title  to  the 
land  offered  as  security,  and  to  submit  such 
abstract  to  an  attorney  selected  by  him,  the 
said  defendant,  and  to  pay  said  attorney  for 
his  opinion  as  to  title,  and  for  preparing 
mortgages,  etc.,  where  the  loans  were  con- 
summuujd.  Bithell  had  for  some  years  se- 
lected 8.  8olon  Holl  as  the  attorney  to  exam- 
ine and  report  upon  titles  in  all  such  cases, 
and  to  prepare  all  necessary  papers,  to  which 
said  Holl  gave  his  individual  attention.  On 
the  24th  day  of  October,  1888,  defendant  John 
A.  Parker  applied  to  defendanc  Bithell  for 
a  loan  of  $6,000,  and  offered  real  estate  as 
security  therefor.  Bithell  applied  to  Holl 
to  examine  the  abstract  of  title  of  the  real 
estate  offered,  and  to  prepare  notes  and  mort- 
gages if  he  approved  the  title.  The  title 
was  approved  by  Holl,  and  the  notes  and 
mortgages  prepared  and  executed  by  Parker 
on  the  same  day,  and  the  monev,  $6,000,  was 
then  and  there  received  by  said  Parker.  The 
mortgages,  four  in  number,  covered  the  prop- 
erty mortgaged  to  plaintiff.  Neither  Bithell 
nor  Holl  Knew  of  the  plaintiff's  mortgage, 
or  the  assignment  or  release  thereof,  except 
24  L.  R  A. 


as  shown  by  the  abstract,  and  had  no  actual 
notice  or  knowledge  of  any  mistake  in  the 
release.  The  recora  showed  plaintiff's  mort- 
gage to  have  been  released.  Holl  advised 
Bithell  that  the  land  was  clear  of  incum- 
brance, and  Bithell  relied  upon  and  acted 
upon  this  belief  in  making  his  loan,  and  nei- 
ther he  nor  Holl  had  in  fact  any  information 
as  to  the  mistake  in  plaintiff's  releaee  until 
January,  1891. 

Upon  this  state  of  facts  the  question  arises. 
Had  Bithell  such  constructive  notice  of  the 
mistake  in  the  release  of  the  mortgage  of 
plaintiff  that  the  lien  of  his  own  mortgages 
upon  the  same  land  was  postponed  and  ren- 
dered subject  and  subordinate  to  that  of 
plaintiff  under  his  mortgage,  so  by  mistake 
released?  Taylor  and  Holl  being  engaged  as 
copartners  in  the  practice  of  the  Taw,  includ- 
ing business  of  the  character  transacted  for 
the  several  parties  to  this  controversy,  the 
knowledge  acquired  by  one  member  of  the 
firm,  obtained  while  transacting  such  busi- 
ness and  relating  thereto,  was  constructive 
notice  to  the  firm  as  to  such  knowledge.  An 
attorney  is  an  agent  for  his  client  within  the 
scope  of  his  employment,  and  two  or  more 
attorneys  practicing  together  as  copartners 
are  joint  agents  as  to  the  business  transacted 
for  their  clients  as  such  copartners.  Notice 
to  one  of  two  or  more  Joint  agents  is  notice 
to  all.  Wade,  Notice,  g  681 ;  Fkiltan  Bank  v. 
Ifew  York  <fi  &  Canal  Co.  4  Paige,  127, 
8  L.  ed.  872 ;  North  Riter  Bank  v.  Aymar^ 
8  Hill,  262;  Bank  of  V,  8.  T.  Bavii,  2  Hill. 
451 ;  National  Beeur.  Bank  ▼.  Giishman,  121 
Mass.  400.  Like  other  copartners,  each  is  at 
the  same  time  a  principal  and  an  agent  for 
all  the  others. 

The  important  branch  of  the  question  re- 
lates to  the  situation  of  defendant  Bithell  as 
affected  bv  the  knowledge  imputed  to  Holl, 
who  was  his  attorney  and  agent  in  passing 
upon  the  abstract  of  title  to  the  land  and  in 
preparing  the  mortgages.  We  say  he  was 
the  attorney  and  agent  of  Bithell  in  the  trans- 
action, because  he  was  employed  by  him,  and 
it  was  to  and  for  him  the  services  were  ren- 
dered, and  the  fact  that  his  employer  re- 
quired the  mortgagor  to  furnish  an  abstract 
and  pav  Holl  for  his  services  did  not  consti- 
tute him  the  attorney  of  the  latter.  The 
burden  cast  upon  the  mortgagor  of  paying 
for  the  services  of  the  attorney  selected  by 
Bithell  to  guard  his  interests  was  simply  a 
condition  of  the  loan,  and  did  not  alter  the 
Status  of  such  attorney,  or  diminish  the  duty 
or  responsibility  which  he  owed  to  his  em- 
ployer. Holl  was,  then,  the  agent  of  Bithell. 
It  was  not  a  general  and  continuing  agency, 
extending  to  a  range  as  comprehensive~as  the 
functions  of  an  attorney,  but  limited  to  the 
particular  business  in  hand,  for  the  transac- 
tion of  which  he  was  specially  employed. 
It  is  not  sought  to  charge  Bithell  with  any 
actual  notice  of  plaintiff's  mortgage  or  of  any 
knowledge  of  facts  to  put  him  \ijppn  inquiry 
as  to  the  mistake  in  its  satisfaction  or  can- 
cellation of  record.  The  case  turns  upon  the 
point  of  the  constructive  notice  to  the  prin- 
cipal of  the  facts  within  the  knowledge  of 
the  agent.  This  question  presents  a  broad 
field  of  inquiry.    A  somewluit  careful  exam- 
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illation  of  its  MTerftl  phases  awakens  a  desire 
to  discuss  it  at  length,  and  to  review  some  of 
the  many  authorities  converging  and  diverg- 
ing in  relation  to  its  several  branches,  but 
economy  of  time  and  space  forbids,  and  I  con- 
tent myself  with  a  concise  statement  of  what 
seem  to  be  the  settled  propositions  on  tiie  sub- 
ject, so  far  as  applicable  to  this  case,  which 
may  be  briefly  stated  thus:  A  principal  is 
bound  by  the  knowledge  of  bis  agent,  and 
will  in  law  be  deemed  to  have  constructive 
notice  of  such  knowledge.  In  order  to  thus 
bind  the  principal  by  knowledge  possessed  by 
the  asent,  it  is,  as  a  general  rule,  essential 
that  ue  information  ^ be  obtained  by  or  im- 
parted to  the  agent  while  he  is  in  fact  acting 
as  agent, — while  he  is  actually  engaged  in 
doin^  his  principal's  business,  in  pursuance 
of  his  authority,  and  in  his  character  as 
a^t."  Pom.  Eq.  Jur.  §  670.  Within  these 
limits  and  to  this  extent  there  has  been  but 
little  divergence  of  opinion  on  the  part  of  the 
courts,  either  in  England  or  this  country, 
and  the  doctrine  is  elementary.  Connelly  v. 
Peek,  6  Cal.  848;  May  v.  B(>rel,  12  Cal.  91; 
JStarOey  v.  Green,  Id.  148;  Hunter  v.  WaUon, 
Id.  363,  73  Am.  Dec.  643 :  Bierce  v.  Bed 
Bluff  HoUl  Go.  81  Cal.  161 ;  Bonald  v.  BeaU, 
^  Cal.  899 ;  Watson  v.  Sutro,  86  Cal.  600. 
It  is  the  duty  of  an  attorney  at  law,  or 
other  agent,  to  communicate  to  his  client  or 
princiDiil  whatever  information  he  acquires 
in  relation  to  the  subject-matter  involved  in 
the  transaction,  and  he  will  be  presumed  to 
hHvc  performed  his  duty  in  that  n^spcct ;  and 
notice  to  him  is  constructive  notice  to  his 
client  or  principal.  Bierce  v.  Bed  Bluff 
Uotel  Co.  supra;  Tiie  Distilled  Spirits,  78  U. 
8.  11  Wall.  856.  20  L.  ed.  167;  Wateon  v. 
Sutro,  supra.  The  facts  constituting  knowl- 
edge, or  want  of  it,  on  the  part  of  the  agent, 
are  proper  subjects  of  proof,  and  are  to  be 
ascertained  by  testimony  as  in  other  cases; 
but.  when  ascertained,  the  constructive  no- 
tice thereof  to  tiie  principal  is  conclusive, 
and  cannot  be  rebutted  by  allowing  that  the 
agent  di<i  not  in  fact  impart  the  information 
so  a<;quirc<1.  Watson  v.  Sutro,  supra.  In 
tbe  present  case  it  does  not  appear  that  IIoll, 
who  acted  ns  the  attorney  of  Bithell,  acquired 
any  knowledge  in  relation  to  plaintiff's  mort- 
age, or  the  mistake  in  its  satisfaction,  dur- 
ing the  time  he  was  engaged  in  effecting  the 
Bithell  loan.  Whatever  notice  he  had  of  tbe 
mistake  in  such  satisfaction  of  plaintiff's 
mortgage,  if  any,  was  constructive  and  pre- 
"vioasly  obtained.  There  is  abundant  au- 
thority to  the  point  that  notice  to  an  agent, 
to  be  notice  to  his  principal,  must  be  given 
to  him  while  acting  in  the  course  of  his  em- 
ployment. Weisser  v.  Dmison,  10  N.  Y.  68, 
61  Am.  Dec.  731 ;  Doe  v.  IngersoU,  11  Smedes 
&  M.  249,  49  Am.  Dec.  67 ;  Bussell  v.  Bweeuy, 
22  Mich.  235 ;  Smith  v.  Bunion,  42  Iowa,  48 ; 
Goodwin  v.  Dean,  60  Conn.  617 ;  Pringle  v. 
DttfMi,  87  Wis.  449,  19  Am.  Rep.  772.  Lord 
Hardwicke,  in  discussing  this  rule,  remarked 
that  a  different  rule  "would  make  purchas- 
ers' and  mortgagees*  titles  depend  altogether 
on  the  memory  of  their  counselors  and  asents. 
and  oblige  them  to  apply  to  persons  of  less 
eminence  as  counsel,  as  not  being  so  likely 
to  have  notice  of  former  transactions."  In 
^  L.R  A« 


Trentor  v.  Pothen,  46  Minn.  298,  Mitchell, 
Jl,  in  referring  to  the  question,  expresses 
like  views  in  the  following  language :  ""If 
a  party  who  employs  an  attorney  for  the 
special  purpose  of  examining  an  abstract, 
and  passing  upon  the  record  title,  is  to  be 
charged  with  notice  of  all  knowledge  which 
the  attorney  may  have  previ<)u8ly  acquired 
from  other  transactions  for  other  parties,  it 
would  be  very  dangerous  to  employ  an  attor- 
ney at  all  for  any  such  purpose :  and  the  one 
whom  it  would  be  most  danp^erous  to  employ 
would  be  the  attorney  having  the  most  ex- 
perience and  the  most  extensive  practice.** 
The  authorities  in  this  state  have,  so  far  as 
observed,  confined  the  limits  of  constructive 
notice  to  the  bounds  hereinbefore  stated.  It 
must  be  admitted,  however,  that  the  rule  has 
in  many  instances  and  by  eminent  lurists 
been  extended  so  as  to  deem  the  principal  to 
have  constructive  notice  of  information  ac- 
quired by  the  agent  prior  to  and  independent 
of  the  scope  of  the  agency.  A  synopsis  of 
the  rule,  as  thus  indicated,  taken  from  the 
syllabi  of  ns  DistUled  SpiHU,  78  U.  8.  11 
Wall.  856,  20  L.  ed.  167,  indicates  fairly 
well  the  result  of  the  reasoning  of  the  court 
in  that  case :  **  The  rule  that  notice  to  the 
agent  is  notice  to  the  principal  applies,  not 
only  to  knowledge  acquired  by  the  agent  in 
the  particular  transaction,  but  to  knowledge 
acquired  bv  him  in  a  prior  transaction,  and 
present  to  his  mind  at  the  time  he  is  acting 
as  such  agent,  provided  it  be  of  such  a  ciiar- 
acter  as  he  maycommunicate  to  his  principal 
without  breach  of  professional  confidence." 
Pom.  Eq.  Jur.  $  672,  states  the  general  rule 
to  be  limited  by  cases  in  which  the  transac- 
tion in  question  closelv  follows,  and  is  in- 
timately connected  with,  a  prior  transaction 
in  which  the  a^ent  was  also  engaged,  and  in 
which  he  acouired  material  inrorination,  or 
where  the  information  obtained  by  the  agent 
in  a  former  transaction  was  so  precise  and 
definite  that  it  is  or  must  be  present  to  his 
mind  and  memory  in  the  second  transaction  ; 
then  such  information  operates  as  construc- 
tive notice  to  the  principal  in  such  second 
transaction.  The  same  author  adds  that, 
**  while  this  particular  rule  is  settled  by  a 
stronj^  array  of  authorities,  the  courts  show 
a  plain  determination  not  to  extend  it,  but 
to  keep  it  confined  within  narrow  and  neces- 
sary limits." 

It  seems  conceded  on  all  hands  that  clear 
and  satisfactory  proof  that  the  knowledge  of 
the  former  transaction  was  present  in  the 
mind  and  memory  of  the  agent,  at  the  time 
of  the  second  transaction,  is  necessary  in  order 
to  bind  the  principal  in  such  second  transac- 
tion bjr  constructive  notice  of  the  prior  in- 
formation of  the  agent.  Conceding,  then, 
this  enlargement  of  the  rule  of  notice,  which 
in  a  few  cases  may  prove  a  salutary  one,  but 
which  needs  to  be  closely  guarded  to  prevent 
injustice  from  the  difficulty  and  uncertainty 
which  must  attend  its  application,  and  it 
is  not  perceived  how  appellant's  case  is 
strengthened.  The  constructive  notice  to  a 
principal  comes  from  information — knowl- 
edge— possessed  by  his  agent.  Holl,  as  the 
attorney  and  agent  of  Bithell,  had  no  knowl- 
edge or  information  to  put  him  upon  inquiry 
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as  to  the  prior  mortgage  of  plaintiff,  its  as- 
signment, or  the  mistake  in  its  satisfaction. 
His  only  information  was  that  furnished  bv 
the  abstract  and  satisfaction,  all  of  which 
showed  the  property  clear  of  incumbrance. 
Constructive  notice  to  the  principal  springs 
from  actual  knowledge,  or  such  information 
as  should  awaken  inquiry  in  a  reasonable 
man,  imparted  to  or  acquired  by  the  agent. 
The  reason  of  the  rule  is  that  the  agent  has 
acquired  knowledge  which  it  was  his  duty 
to  impart  to  his  principal,  and  the  presump- 
tion IS  that  he  has  performed  that  duty. 
The  knowledge  of  the  agent  is  a  prerequi- 
site to  the  presumption,  and,  where  the 
former  fails,  the  latter  has  no  application. 
The  knowledge  which  Taylor  possessed  that 

fdaintiff's  mortgage  was  not  to  be  satisfied 
n  full,  and  which  constructively  bound  his 
law  partner,  HoU,  applied  to  their  then  prin- 
cipal, the  plaintiff,  and  to  their  liabilities 
to  each  other.  When  Holl  came  to  act  in 
anotner  capacity  for  a  new  principal  and  in 
a  different  matter,  the  notice  to  him  which 
constructively  bound  such  new  principal  was 
actual  notice,  founded  upon  knowledge  or  in- 
formation which  it  was  in  his  power  to  im- 
part, the  facts  constituting  which  it  was 
necessary  to  prove,  and  which,  when  proven, 
WDuld  raise  an  irrebuttable  or  conclusive 
presumption  against  such  principal.  The 
evidence  and  findings  show  that  the  mistake 
in  the  satisfaction  of  plaintiff's  mortgage 
was  a  separate  and  distinct  transaction,  and 
that,  so  far  from  being  in  the  mind  of  the 
attorney,  Holl,  at  the  date  of  the  execution 
of  the  Bithell  mortgage,  he  had  not  pre- 
viously been  aware  of  any  fact  in  the  matter, 
and  did  not  become  aware  of  the  mistake  in 
satisfying  plaintiff's  mortgage  for  manv 
months  Uiereafter.  The  case  presented  fs 
this:  Plaintiff  and  Bithell  are  both  inno- 
cent parties.  Plaintiff  had  a  prior  mortgage, 
which  he,  by  mistake,  satisfied  in  full  with- 
out reading  the  satisfaction.  This  was  neg- 
ligence on  his  part,  and,  as  one  of  two  inno- 
cent parties  must  suffer  as  a  consequence'  of 
such  neglificenoe,  it  is  equitable  and  just  that 
the  loss  should  fall  upon  the  plaintiff,  by 
whose  negligence  the  mishap  was  brought 
about.  Schulte  v.  McLean,  98  Cal.  856; 
Somes  V.  Brewer,  2  Pick.  201,  18  Am.  Dec. 
406 ;  Mundorff  v.  Wiekershamy  63  Pa.  87,  8 
Am.  Rep.  581;  Civil  Code,  §  8548. 

The  argument  of  appellant  directed  to  the 
allegations  of  the  pleadings,  and  the  issues 
formed  thereby,  does  not  call  for  special  no- 
tice, for  the  reason  that,  so  far  as  any  doubt 
is  left  as  to  the  matters  discussed,  it  is  upon 
questions  not  going  to  the  merits  of  the 
case. 

The  several  objections  made  to  the  intro- 
duction of  evidence,  and  the  errors  assigned 
upon  the  rulings  relating  thereto,  do  not  re- 
quire special  notice,  beyond  the  remark  that, 
as  between  plaintiff  and  Bithell,  they  in- 
volved no  error,  and,  as  between  them,  the 
judgment  and  order  appealed  from  should 
be  affirmed.  G.  W.  Harlow,  administrator 
with  the  will  annexed  of  the  estate  of  David 
Fuhrman,  deceased,  was  made  a  party  defend- 
ant, who,  it  was  alleged,  claimed  *^8ome  es- 
tate or  interest  in  said  mortgaged  land,  but 
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that  said  estate  or  interest  therein  is  subse- 
quent to  said  mortgage  lien  (of  plaintiff> 
thereon,  and  should  be  postponed  thereto,** 
etc.    Harlow  answered,  denving  that  bis  es- 
tate or  interest  in  certain  o\  the  mortgage<t 
land,  whidi  he  described,  was  subsequent  to* 
the  alleged  mortgage  lien  of  plaintiff,  bat 
alleged  that  plaintiff's  mortgage  lien  was^ 
inferior  and  subject  to  the  mortgage  lien  ot 
defendant  thereinafter  set  forth.    I>efendant 
then  proceeds,  as  it  is  expressed,  in  **  further 
answering  said  amended  complaint,"  to  set 
out  in  an  orderly  and  usual  manner,  as  in  a^ 
complaint  or  cross  complaint,  and  to  aver 
that  on  the  28d  day  of  January,  1889,  the  de- 
fendant Parker  made  to  David  Fuhrman  hi» 
promissory  note  for  $2,000,  payable  one  year 
after  date,  with  interest  at  10  per  cent  per 
annum ;  the  execution  of  a  mortgage,  to  se* 
cure  the  payment  thereof,  upon  certain  de- 
scribed land,  being  upon  a  part  of  the  land 
described  in  plaintiff's  mortgage :  the  due 
recording  of  the  mortgage  on  the  24th  day  of 
January,  1889 :  that  the  note  is  due  and  un  - 
paid ;  the  death  of  Fuhrman  February  22, 
1889 ;  probate  of  his  will ;  appointment  of 
Harlow  as  administrator  with  the  will  an- 
nexed   that  he  duly  qualified,   etc.  ;  that 
plaintiff  and  certain  other  named  parties, 
claim  some  interest  in  the  premises,  or  some 
part  thereof,   as  purchasers,  mortgagees,  or 
otherwise,  all  of  which  interests  and  claims, 
except  that  of  the  defendant  Bithell,  are  sub- 
sequent  to  the  lien  of  defendant's  mortgage. 
The  prayer  is  in  the  usual  form  for  foreclos- 
ure of  the  mortgage,  sale  of  the  property, 
etc.     In  other  words,  although  denominated 
an  answer,  it  is  in  fact  a  cross-complaint. 
The  court  in  its  findings  and  decree  des- 
ignates it  as  a  cross-complaint,  and  such  in 
point  of  law  it  was  and  is.     8o  treating  it, 
the  court  found  as  follows:    ''I  find  all  the 
allegations  of  the  defendant  Harlow's  cross- 
complaint  true."    There  is  in  the  complaint 
no  allusion  to  the  mortgage  of  Fuhrman  or 
to  Harlow,   except  that,   as  administrator, 
etc.,  he,   in  common  with  others,  claimed 
some  interest  in  the  mortgaged  premises, 
which  was  averred  to  be  subsequent  and  sub- 
ject to  the  lien  of  the  plaintiff's  mortgage, 
and  should  be  foreclosed.     Harlow  denied 
that  the  lien  of  plaintiff's  mortgage  waa 
prior  to  his,  as  above  set  forth.     This  wa» 
all  there  was  in  the  complaint  for  him  to 
deny.    Having  set  out  the  mortgage  of  his 
testator,  and  asked  for  its  foreclosure,  he  was 
entitled  to  make  proof,  as  was  done,  of  its 
due  execution,  etc.    There  was  neither  al- 
legation nor  proof  that  he  had  notice  of  plain- 
tiff's mortgage.    When  Harlow's  mortgage 
was  recordedT  it  was  constructive  notice  ta 
the  world ;  and  as  against  the  prior  mortgage 
of  plaintiff,  which  had  before  that  time  been 
discharged  of  record,  it  is,  in  the  absence  of 

Firoof  of  actual  notice,  to  be  deemed  prior  in 
ien.  If  there  was  actual  notice  of  plaintiff's 
mortgage  imparted  by  Harlow,  it  was  an 
affirmative  matter,  the  proof  of  which  de- 
volved upon  plaintiff;  failing  in  which,  he- 
can  not  complain.  The  judgment  and  order 
appealed  from  should  be  affirmed. 

We  concur:    Hayiies»  0,;  Vanelief.  CL 
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for  the  reasons  gWen  in  the   foregoing  |  are  affirmed. 
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PEOPLE  of  the  State  of  Colorado,  ex  reL 
Eugene  ENGLEY,  Atty-Oen.,  et  al., 

V. 

D.  J.  MARTIN. 


SAME 

V. 

Jackson  ORR 
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*1.  The  power  of  the  ffcyremor  over  the 
fire  ajid  police  board  of  the  dty  of 
Denver*  In  reepect  to  orders  of  appointment 
ind  removal,  depends  entirely  upon  the  terms 
of  the  charter,  as  amended  by  the  legislature  In 
1888;  and  it  Is  the  provlnoe  of  the  courts  to  con« 
Btrue  saofa  legislative  act,  in  cases  of  actual  liti- 
gation arising  thereunder. 

2.  "The  several  departments  of  the 
Ifovemment  are  equal  in  dignity,  and  of  co- 
ordinate aotborlty,  and  neither  can  subject  the 
other  to  Its  Jurlsdiotion.  or  strip  it  of  any  portion 
of  its  constitutional  powers;  but  the  judiciary  is 
the  final  authority  in  the  construction  of  the  con- 
stitution and  the  laws,  and  itsoonstruction  should 
be  received  and  followed  by  the  other  depart- 
ments.** 

8.  The  deelsion  In  Trimble  ▼•  People*  19 
Colo. ,  approved. 

4*  The  limitation  elanee  in  the  charter 
of  1898*  forbiddlDg  the  governor  to  remove 
members  of  the  fire  and  police  board  for  politloal 
reasons,  was  intended  to  promote  efficiency  in  the 
fire  and  police  departmeots.  and  to  prevent  their 
being  used  to  advance  the  interests  of  any  politi- 
cal party  or  individual;  but,  as  the  charter  now 
stands,  practical  effect  cannot  be  given  to  such 
limitation,  except  as  It  may  operate  upon  the 
conscience  of  the  executive,  and  so  control  bis 
official  conduct. 

ft*  It  Ib  a  presumption  of  law  that  every 
public  olllcer  does  his  duty,  and  this  pre- 
sumption is  especially  strong  in  the  case  of  the 
governor,— Uie  chief  exeoutive  oflicer  of  an  in- 
dependent state. 

6.  Under  the  charter  of  1808t  when  the 
governor  makes  an  order  for  the  re- 
moval of  a  member  of  the  flre  and  po- 
lice board*  and  states  the  cause  therefor  In 
writing,  such  written  statement  by  the  governor 
must  be  held  the  exclusive  and  conclusive  proof 
of  the  caose  for  making  such  order. 

lApril  10, 18M.) 

PETITIONS  for  vnrlts  of  quo  warranto  to 
oust  defendants  from  the  offices  of  excise 
and  fire  commissioners  of  the  city  of  Denver. 
Judgmente  ef  ouster, 

*Headnotes  by  Bllioti,  J, 


Statement  bj  Elliott,  J.: 

The  above- entitled  cases  are  considered  to> 
gether  in  the  opinion.  They  were  argued 
and  submitted  together,  the  pleadings  bein^ 
substantially  the  same,  except  as  to  the  namea 
of  the  parties  and  offices.  The  informationa 
show,  inter  aUa,  that  respondent  Martin  wa» 
excise  commissioner ;  that  respondent  Orr  was- 
fire  commissioner,  and  that,  as  such,  they 
were  members  of  the  flre  and  police  board  of 
the  city  of  Denver  when  the  controversy  here- 
in arose ;  and  that  tbey  have  ever  since  con- 
tinued to  act  as  such  officers.  In  January, 
1894,  while  respondents  were  so  holding  said 
offices,  the  governor  preferred  charges  against 
them  for  nnsconduct.  Upon  a  hearing  be- 
fore the  governor,  evidence  was  Introduced, 
and  tlie  parties  were  heard  in  their  own  be- 
half ;  and  upon  the  conclusion  of  the  hearins^ 
the  following  flndings  were  made,  and  statea 
in  writing,  oy  the  governor :  •*  1  therefore 
find  from  the  evidence  in  this  case  that- 
First,  the  defendants,  as  members  of  the  fire 
and  police  board,  in  knowingly  sending  spec- 
ial policemen  to  the  gambling  houses  of 
Denver  for  the  protection  of  said  houses  by 
the  city  police,  were  guilty  of  malfeasance 
in  office,  and,  second,  that,  in  failing  to- 
cause  to  be  arrested  persons  whom  they  knew 
to  be  in  open  violation  of  the  law,  they  were 
guilty  of  neglect  of  duty.  It  is  therefore, 
for  the  causes  hereinbefore  specified,  ordered, 
this  7th  day  of  March,  18d4,  that  Jackson 
Orr  be,  and  he  is  hereby,  removed  from  the- 
office  of  fire  commissioner  of  the  city  of  Den- 
ver ;  and  D.  J.  Martin  be,  and  he  is  hereby, 
removed  from  the  office  of  excise  commis- 
sioner of  the  city  of  Denver.  Davis  H. 
Waite,  (Jovemor  of  Colorado."  A  copy  of 
the  order  of  removal  was  on  March  7,  1894, 
duly  served  upon  said  Orr  and  Martin.  On 
March  8,  1894,  the  said  Davis  H.  Waite. 
governor  aforesaid,  at  the  executive  office  in 
the  city  of  Denver,  and  under  his  hand,  aa^ 
governor  aforesaid,  in  writing,  appointed 
one  Bamuel  D.  Barnes  excise  commissioner 
of  said  city  of  Denver,  vice  D.  J.  Martin,  re- 
moved, and  Dennis  Mulling  to  be  fire  com- 
missioner, vice  Jackson  Orr,  removed.  Said 
appointments,  in  writing,  were  in  words  and 
figures  as  follows: 

"Executive  Order.  March  8th,  1894.  Or- 
dered,  that  Samuel  D.  Barnes,  of  126  Lincoln 
avenue,  Denver,  be,  and  he  Is  hereby,  ap- 

g>inted  excise  commissioner  of  tlie  city  of 
enver  for  the  unexpired  term  ending  on 
the  second  Tuesday  of  April,  1895.  vice  D. 
J.  Martin,  removed.  [Signed]  Davis  H. 
Waite,  Governor  of  Colorado." 


Note.— The  decision  In  the  above  case  which  prac- 
ticaUy  denies  eifect  to  the  provision  that  ofBcers 
•bould  not  be  removed  for  pollticai  reasons  has  an 
added  interest  by  reason  of  the  extrinsic  facts  as  to 
the  distarbed  condition  of  public  affairs  which  is 
merely  mentioned  by  the  court,  but  which  consti- 
tuted one  of  those  dangerous  and  disgraceful  con* 
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flicts  of  authority  which  courts  have  been  called 
upon  in  a  considerable  number  of  recent  cases  U> 
settle. 

As  to  summary  removal  of  oillcers,  see  Trainer 
V.  Wayne  County  Auditors  (Hicb.)  15  L.  B,  A.  06. 
and  note;  also  State  v.  Johnson  (Fla.)  18  L.  B.  A.  410^ 
Speed  V.  Detroit  (Mich.)  S  L.  B.  A.  84SL 
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**  Executive  Order.  March  8,  1894.  Or- 
dered, that  Dennis  Mull  ins,  of  8050  Larimer 
street,  Denver,  be,  and  be  is  hereby,  ap 
pointed  fire  commissioner  of  the  city  olf  Den 
Ter  for  the  unexpired  term  ending  on  the 
«econd  Tuesday  of  April,  1896,  nee  Jackson 
Orr,  removed.  [Signed]  Davis  H.  Waite, 
Governor  of  Colorado." 

The  answers  of  respondents  contain,  among 
other  things,  the  following :  That  respond- 
ents, as  members  of  the  fire  and  police  board, 
^'were  not  guilty  of  sending  special  police- 
men to  the  gambling  houses  of  Denver  for 
the  protection  of  said  houses  by  the  said 
police,  but,  on  the  contrary  thereof,  the  said 
flpecial  policemen  were  sent  to  the  gambling 
houses  of  the  city  of  Denver  for  the  purpose 
of  preserving  the  public  peace :  preventing 
riots  and  disturbance;  preventing  minors, 
intoxicated  persons,  or  others  under  disabil- 
ity, from  frequenting  such  houses;  to  ap- 
prehend persons  guilty  of  any  disturbance 
or  breach  of  the  peace,  and  for  the  purpose 
of  giving  information  as  to  the  presence  and 
whereabouts  of  suspicious  characters ;  to  as- 
certain the  names  of  persons  frequenting  such 
houses  and  carrying  them  on,  and  the  places 
where  gambling  was  carried  on  at  the  said 
city  of  Denver,  with  a  view  to  restricting 
and  controlling  the  said  evil  and  vice,  in 
order  to  its  eventual  suppression.  Avers, 
howsoever,  that  the  said  assumed,  attempted, 
and  pretended  removal  of  this  defendant  from 
the  said  utBce  was  for  political  reasons,  and 
no  other,  for  that  this  defendant  had  refused, 
before  that  time,  to  remove  from  their  posi- 
tions and  places  members  of  tlie  police  force 
and  of  the  fire  department  of  the  city  of  Den- 
ver who  were,  and  long  had  been,  faithfully 
serving  in  their  said  positions  and  places,  at 
request  of  the  said  Davis  U.  Waite,  solely 
because  the  said  persons  were  not  of  the  same 
political  faith  and  afilliation  with  the  said 
Davis  H.  Waite,  and  had -refused  to  appoint, 
in  the  stead  of  the  said  persons,  those  of  the 
same  political  party,  faith,  and  afiiliution  of 
the  said  Davis  H.  Waite,  which  said  re- 
movals and  appointments  so  requested  by  the 
said  Davi3  H.  Waite,  this  defendant  avers, 
were,  and  would  have  been,  in  violation  of 
the  provisions  of  tlie  cliarter  of  the  city  of 
Denver ;  and  the  defendant  avers  that  the  said 
attempted  and  pretended  removal  of  this  de- 
fendant by  the  said  Davis  H.  Waite,  for 
political  reasons,  only,  as  aforesaid,  was  in 
violation  of  the  forty-fifth  section  of  the  third 
article  in  the  certain  act  of  the  general  as- 
sembly of  the  state  of  Colorado  entitled  'An 
act  to  revise  and  amend  the  charter  of  the 
citv  of  Denver,'  approved  April  8,  1893." 

Sess.  Laws  1893,  p.  172:  "Sec.  45.  Im- 
mediately  upon  the  passage  of  this  act,  and 
biennially  thereafter,  the  governor  of  the 
«tate  of  Colorado  shall,  by  and  with  the  ad- 
vice and  consent  of  the  senate,  appoint  the 
fire  commissioner,  the  police  commissioner 
jskud  the  excise  commissioner  for  the  term  of 
two  years,  who  shall  in  1893  take  the  places, 
and  shall  exercise  the  powers  and  perform 
the  duties  of  the  fire  ana  police  board  of  the 
city  of  Denver.  The  governor  may  in  vaca- 
tion of  the  senate,  fill  vacancies  by  appoint- 
ments in  writing  filed  with  the  secretary  of 
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state ;  and  all  appointments  by  the  governor 
shall  be  made  with  power  of  suspension  or 
removal  at  any  time  for  cause,  to  be  stated 
in  writing,  but  not  for  political  reasons. 
The  fire  commissioner  shall  be  ihe  president 
of  said  board.  Not  more  than  two  (2)  mem- 
bers of  said  board  shall  be  of  the  same  polit- 
ical party,  and  all  of  said  appointments 
shall  be  made  to  expire  on  the  second  (2d) 
Tuesday  in  April." 

The  informations  show  that  Mull  ins  and 
Barnes,  having  qualified,  demanded  posses- 
sion of  the  offices,  and  that  Orr  and  Martin 
refused  to  vacate.    Thereupon,  these  proceed- 


ings were  Instituted. 
Thei 


remaining  facts  sufficiently  appear  in 
the  opinion. 

MessTB,  J.  Warner  Mills,  Piatt  Ho^- 
•rs*  Robert  W.  Steele*  Eu^ne  En|^- 
ley,  and  Thomas  Ward»  Jr.,  for  plaintiffs. 

Messrs,   Wells*  Taylor  ft  Taylor  fur 

defendants. 

Elliott*  J.,  delivered  the  opinion  of  the 
court : 

The  taking  of  original  Jurisdiction  of  these 
proceedings  must  not  be  understood  as  cstab- 
lishing  a  precedent.  If  this  court  were  to 
take  cognizance  of  every  application  wiihia 
its  original  jurisdiction,  there  would  be  litile 
time  remaining  to  devote  to  appellate  busi- 
ness. We  have  felt  constrained  to  entertain 
these  original  proceedings  because  of  the  dis- 
turbed condition  of  public  affairs  incident  to 
the  fire  and  police  board  controversy.  In  so 
doing,  we  have  yielded  to  the  fears  of  others, 
rather  than  to  any  serious  apprehensions  of 
our  own.  While  we  have  been  constrained 
by  a  desire  to  speedily  allay  public  anxiety 
by  avoiding  the  delays  of  nisi  prius  trials, 
and  probable  appel  late  proceedings,  it  should 
not  be  overlooked  that  the  delays,  thus  fiir, 
have  not  been  confined  to  the  courts.  From 
the  informations  filed  herein,  it  appears  that 
on  January  17,  1894,  the  governor  cii«-d 
Messrs;  Orr  and  Martin  to  appear  before  him 
to  answer  the  charges  preferred  against  them  ; 
that  two  days  afterwards  the  evidence  wjig 
taken  upon  said  charges;  and  that  scvon 
Weeks  thereafter,  March  7,  1894,  the  onhra 
of  removal  were  made.  During  the  three 
weeks  following,  there  were  legal  proceed- 
ings in  the  courts,  in  various  forms ;  but  noc 
until  Saturday,  March  31,  was  any  applica- 
tion made  to  this  court,  by  which  the  con- 
troversy could  be  settled  and  determined. 
On  the  Monday  following,  this  court  indi- 
cated its  willingness  to  take  original  juris- 
diction. It  is  true  a  question  was  presented 
by  the  governor  on  March  17,  1894,  asking 
this  court  to  determine,  upon  an  ex  parte 
statement,  what  persons  were  entitled  to  the 
offices  of  fire  and  excise  commissioners.  To 
that  question,  and  the  matter  stated  in  con- 
nection with  it,  this  court  gave  a  clear  and 
explicit  opinion,  indicating  the  remedy, 
based  upon  the  assumption  that  the  facts 
stated  were  true.  See  recent  opinion  of  Mr, 
Justice  Goddard  in  Be  Fire  <&  Excise  Comrs. 
(Colo.)  86  Pac.  Rep.  234.  But  it  could  not 
be  assumed  that  such  ex  parte  statement  could 
not  be  controverted,  nor  that  an  opinion  based 
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thereon  might  not  require  modification,  when 
the  other  side  should  present  their  cause  in 
court,  as  they  had  a  right  to  do.  It  would 
have  been  highly  improper  to  have  given  an 
unqualified  opinion  upon  such  ex  parte  state- 
fnent.  No  opinion  based  upon  such  state- 
ment could  have  been  made  to  bind  the  par- 
ities contending  for  official  place  upon  the  fire 
^nd  police  boiuYl.  While  the  constitution  re- 
•i^uircs  this  court  to  **give  its  opinion  upon 
important  questions  upon  solemn  occasions 
when  required  by  the  governor, "  it  does  not 
Tequire,  nor  does  the  constitution  permit,  this 
•court  to  render  judgment  in  connection  with 
«uch  opinion.  The  court  may  give  its  opin- 
ion upon  the  law,  based  upon  the  facts  sub- 
fuitted  by  the  executive,  but  it  cannot  render 
judgment  thereon,  nor  can  it,  upon  such 
•questions,  undertake  to  determine  questions 
of  fact.  JRe  Appropriations  by  General  Aetem- 
Uy,  13  Colo.  822.  In  Be  SenaU  Besolution  on 
Irrigation^  9  Colo.  620.  speaking  of  executive 
and  lexialative  questions,  it  was  said:  "It 
could  not  have  been  the  intention  to  author- 
ize an  eo;  parte  adjudication  of  individual  or 
corporate  rights  by  means  of  a  legislative  or 
executive  question.  Parties  must  still  liti- 
gate their  rights  in  the  ordinary  and  regular 
course  of  judio.ial  proceedings."  It  is  mani- 
fest that  no  oecision  or  judgment  aifccting 
the  rights  or  claims  of  contending  parties  can 
be  rendered  upon  an  ex  parte  question  with- 
out violating  that  fundamental  principle  of 
our  jurisprudence  which  guarantees  to  every 
person  his  day  in  court  Uifore  judgment  is 
Tendered  against  hira.  Every  lawyer,  and 
all  Intel ligi'nt  citizens,  understand  this  prin- 
ciple. As  was  sai  d  by  Chief  Justice  Marshal  1, 
of  the  Bupreme  Court  of  the  United  States, 
more  than  three  quarters  of  a  century  ago, 
'*lt  is  a  principle  of  natural  lustice,  which 
courui  are  never  at  liberty  to  dispense  with, 
unless  under  the  mandate  of  positive  law, 
Hiat  no  person  shall  be  condemned  unheard, 
or  without  an  opportunity  of  being  heard." 
Meade  v.  Deputy  Marelial  of  Virt/inia  Diet. 
1  Brook.  828,  Fed.  Cas.  No.  9,872. 

1.  In  argument,  counsel  expressed  much 
solicitude  lest  this  court  should  trespass  upon 
the  executive  rights  and  powers  of  the  irov- 
ernor.  There  is  no  occasion  for  such  anxiety. 
This  court  has  always  been  careful  not  to 
•encroach  upon  the  province  of  other  depart- 
ments of  the  government.  It  has  always  rec- 
ognized them  as  co-ordinate,  and  independent 
in  their  respective  spheres,  under  the  consti- 
tution and  laws  of  the  state.  In  the  present 
controversy,  no  constitutional  rights  of  the 
executive  are  involved.  Neither  the  power 
of  appointing  nor  of  removing  commissioners 
of  the  flre  and  police  board  is  in  any  manner 
Tested  in  the  governor  by  the  constitution. 
His  power  to  make  such  appointments  and 
removals  depends  entirely  upon  a  statute  en- 
acted by  the  legislature,  and  it  certainly  is 
the  proper  province  of  the  judiciary  to  con- 
strue and  apply  statutes,  in  case  of  actual  liti- 
«ktion  arisinir  under  such  statutes.  Cooley, 
Const.  Lim.  pp.  108,  113.  This  controversy 
affords  a  practical  illustration  of  the  work- 
ings of  our  governmental  system.  The  leg- 
islature makes  the  law  providing  for  the  ap- 
pointment and  removal  of  members  of  the 
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fire  and  police  boanl,  vesting  the  power  of 
appointment  and  removal  in  the  governor. 
The  governor  selects  and  appoints  the  officers. 
He  makes  orders  of  removal,  and  appoint- 
ments to  fill  the  vacancies.  The  courts  have 
nothing  to  do  with  making  the  law,  nor 
with  making  the  orders  of  appointment  and 
removal.  But  when  such  orders  are  ques- 
tioned, and  there  arises  a  controversy,  re- 
sulting in  actual  litigation,  concerning  con- 
flicting claims  to  such  offices,  then  the  courts, 
which  have  had  nothing  to  do  with  making 
the  law,  or  with  making  the  orders  of  re- 
moval and  appointment,  are  the  proper  tribu- 
nals to  construe  the  law  made  by  the  legis- 
lature, and  apply  the  same  to  the  orders  made 
by  the  governor,  and  thus  pass  upon  and  de-  . 
termine  between  the  rival  claimants  to  such 
offices.  Thus,  by  a  division  of  governmental 
powers,  the  interests  of  the  puolic,  and  the 
claims  of  the  contending  parties,  are  more 
thoroughly  and  impartially  considered  than 
as  though  the  whole  power  were  lodged  in  a 
single  department,  and  thus  there  is  a  peace- 
able solution  of  the  controversy. 

2.  Mr,  Juitice  Cooley  clearly  states  the 
American  doctrine  upon  this  subject  as  fol- 
lows :  "The  several  aepartments  of  the  gov- 
ernment arc  equal  in  dij^nity,  and  of  co-ordi- 
nate authority,  and  neither  can  subject  the 
other  to  its  jurisdiction,  or  strip  it  of  any 
portion  of  its  constitutional  powers.  But  ihe 
judiciary  is  the  final  authority  in  the  con- 
struction of  the  constitution  and  the  laws,  and 
its  construction  should  be  received  and  fol- 
lowed hy  the  other  departments.  This  results 
Trom  the  nature  of  its  jurisdiction.  Ques- 
tions of  constuction  arise  in  legal  controver- 
sies, and  are  determined  by  the  courts,  and, 
when  determined,  the  courts  have  power  to 
give  effect  to  their  conclusions.  .  .  . 
Within  the  sphere  of  his  authority  under  the 
constitution,  the  executive  is  independent, 
and  judicial  process  cannot  reach  him.  But 
when  he  exceeds  this  authority,  or  usurps 
that  which  belongs  to  one  of  the  other  depart- 
ments, his  orders' commands,  or  warrants  pro- 
tect no  one,  and  his  agents  become  personally 
responsible  for  their  acts.  The  check  of  the 
courts  therefore,  consists  in  their  ability  to 
keep  the  executive  within  the  sphere  of  his 
authority,  by  refusing  to  give  the  sanction 
of  law  to  whatever  he  may  do  beyond  it,  and 
by  holding  the  agents  and  instruments  of 
his  unlawful  action  to  strict  accountability. 
The  executive  can  have  no  corresponding  au- 
thority to  pass  upon  the  valid itv  of  either 
legislative  or  judicial  action.  His  judgment 
of  proposed  legislation  may  be  expressed  in 
his  veto,  but  if  that  is  overruled  the  execu- 
tive is  as  much  bound  as  is  any  private  citi- 
zen. He  is  also  equally  concluded  by  the 
iudgment  of  a  competent  court;  and  it  may 
become  his  duty,  as  executive,  to  assist  in 
enforcing  a  judgment  he  believes  erroneous 
should  enforcement  by  the  ordinary  process 
of  the  court,  and  by  its  own  officers,  become 
impossible."  Cooley,  Const.  Law,  pp.  139, 
157.  See  also  1  Storv,  Const.  §  521  f  and  1 
Bl.  Com.  pp.  146,  269;  also  Greenwood  Cem 
etery  Land  Co.  v.  Routt,  17  Colo.  156.  15  L. 
R.  A.  369.  and  authorities  there  cited. 

The   power    of    appointing   and   nuiking 
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changes  In  the  membership  of  the  fire  and 

Eolice  board  was  conferred  apon  the  governor 
y  the  charter  of  the  city  of  Denver,  as 
amended  in  1898.  The  legislature  was  not 
obliged  to  confer  such  power  upon  the  gov- 
ernor. It  might  have  conferred  the  power 
upon  the  mayor,  the  city  council,  or  some 
other  body,  or  it  might  have  provided  that 
the  people  should  elect  the  members  of  the 
fire  and  police  board.  The  power  conferred 
upon  the  ffovemor  being  purely  statutory,  its 
extent  and  limits  are  to  be  ascertained,  and 
judiciallv  determined,  by  a  careful  consid- 
eration of  the  terms  of  the  statute.  Mechem, 
Pub.  Off.  g§  447-456. 

3.  In  Tnmble  v.  People,  19  Colo.  — ,  Chu^ 
Justice  Hayt,  delivering  the  opinion  of  the 
court,  said :  **  Under  the  statute,  the  cause 
that  may  be  sufficient  to  warrant  removal  is 
to  be  determined  by  the  governor."  The 
same  opinion  further  declares :  **  In  consid- 
ering removals  under  this  act,  we  must  as- 
sume that  the  lawmaking  bodv  was  of  the 
opinion  that  the  requirement  that  the  cause 
of  removal  should  be  stated  in  writing  was 
the  only  check  necessarv  to  prevent  an  arbi- 
trary and  oppressive  abuse  of  the  power." 
The  opinion  in  the  Tnmble  Case  is  authority, 
also,  for  the  doctrine  that  the  sufficiency  of 
the  cause  of  removal  is  a  matter  to  be  deter- 
mined by  the  governor,  and  that  the  cause 
need  not  be  sucn  as  would  have  weight  with 
the  courts ;  in  short,  that  the  governor  is  at 
liberty  to  remove  for  any  cause  to  which  be 
gives  the  sanction  of  his  name  in  writing, 
provided  such  removal  be  not  made  for  polit- 
ical reasons.  The  opinion  in  the  Trimble 
Case  concludes  thus :  **It  is  the  duty  of  the 
courts  to  uphold  the  executive  power  as 
U  has  been  conferred  by  the  legislature." 
After  much  argument  and  consideration,  our 
confidence  in  the  correctness  of  the  views  ex- 
pressed in  the  Trimble  Case  remains  unshaken. 
We  are  aware  now,  as  we  were  when  that 
case  was  decided,  that  there  are  ludicial  de- 
cisions which,'  if  followed,  would  have  led 
to  the  conclusion  that  the  removal  of  Phelps 
was  invalid ;  but  we  chose  to  follow  what  we 
then  considered,  and  what  we  now  consider, 
the  better-reasoned  opinions.  By  pleadintrs 
duly  filed,  the  parties  have  set  forth  their 
respective  claims  to  the  offices  of  fire  and  ex- 
cise commissioners,  respectively.  It  is  not 
denied  that  in  making  the  orders  of  removal 
the  governor  stated  the  cause  therefor  in 
writing.  Respondents  do  not  question  the 
regularity  of  the  acts  of  the  governor  in 
making  such  orders,  but,  by  their  answers, 
they  do  question  his  good  'faith.  Without 
antagonizing  the  Trimble  Case  opinion,  re- 
spondents claim  that  it  is  still  open  to  them 
to  show  that  the  orders  for  their  removal 
were  made  for  political  reasons,  and  for  no 
other  cause.  By  their  answers  they  allege, 
in  substance  that  all  that  they  did  or  omit- 
ted to  do  in  respect  to  gambling  houses  (the 
cause  stated  in  writing  for  their  removal) 
was  done  **  with  the  knowledge  and  approval" 
of  the  governor.  They  allege  further,  in 
efTcct.  that  the  motive  which  prompted  the 
governor  to  order  their  removal  was  not  their 
action  in  respect  to  the  offense  of  gambling, 
but  that  he  made  such  orders  for  political 
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reasons.  They  allege,  in  substance,  that  the- 
governor  had  reo  nested  respondents  to  remove- 
members  from  the  police  force  and  from  the 
fire  department  of  the  city  who  had  been  for 
a  long  time  faithfully  serving  in  such  posi- 
tions; that  they  were  thus  requested  to  re- 
move such  members  because  they  were  not  of 
the  governor's  political  faith  and  affiliation  -^ 
and  that  they  were  requested  to  appoint,  in 
the  place  of  the  members  thus  to  be  removed, 
persons  who  were  of  the  same  party  faitb 
and  affiliation  as  the  governor.  Respondents, 
allege,  further,  that  they  refused  to  comply 
with  the  governor's  requests  because  such 
requests  were  in  violation  of  the  charter  of 
the  city,  and  that  because  of  their  refusal 
the  governor  made  the  order  for  their  re- 
moval, and  for  no  other  reason.  The  an- 
swers are  sworn  to  by  respondents.  It  must, 
be  admitted  that  the  matters  set  forth  in  the 
answers  of  respondents  are  of  a  serious  nat- 
ure. The  truth  of  the  matters  alleged  in  tho- 
answers  is  not  denied  in  these  proceedings, 
but  motions  are  Interposed  in  behalf  of  the- 
new  appointees,  claiming  that  the  matters 
and  things  thus  alleged  are  immateria-l,  ir- 
relevant, and  insufficient  in  law.  The  mo> 
tions  prav  judgment  that  respondents,  Orr 
and  Martin,  be  ousted,  and  that  the  new  ap- 
pointees. Mull  ins  and  Barnes,  be  declare(^ 
entitled  to  hold  the  offices  of  fire  and  excise- 
commissioners,  respectively.  Thus,  an  is- 
sue of  law  is  pre.sented,  and  the  Jurisdictioik 
of  the  court  in  invoked  to  determine  what 
persons  are  entitled  to  hold  and  exercise  the- 
powers  and  duties  of  said  offices. 

Stated  in  plain  language,  the  question  to- 
be  determined  is,  Have  resi>ondents  the  legal 
right  to  allege  and  prove,  in  these  procrod- 
ings,  that  the  real  cause  of  the  orders  for 
their  removal  was  other  and  different  fron^ 
the  cause  stated  in  writing  by  the  governor  -^ 
that  is,  have  they  the  right  to  show  that  the- 
ordersfor  their  removal  were  really  made  for 
political  reasons,   and  for  no  other  cause?* 
The  question  is  not  free  from  difficulty.     It 
in  a  question  that  respondents  had  a  ri^ht  to- 
have  judicially  determined,  in  an  action  tO" 
which  they  themselves  should  be  parties. 
The  matters  set  forth  in  respondents'  answers 
are  especially  forcible  in  view  of  the  worda- 
of  limitation  inserted  in  the  charter  of  1893, 
forbidding  the  governor  to  remove  "  for  polit- 
ical reasons. "     These  words  were  not  in  the: 
former  charter.    The  language  of  the  charter 
of  1891  was,  ''The  governor  shall  at  all  times- 
have  power  and  authority  to  revoke  the  ap- 
pointment of  any  member  of  said  board  for 
good  and  sufficient  causes  to  be  specifically 
stated  in  such  revocation. "    Sess.  Laws  1891 , 
p.  65. 

It  is  contended  that  some  effect  must  be- 
given  to  these  additional  words  in  the  Act  of 
1893,  forbidding  the  governor  to  remove  for 
political  reasons.  It  is  insisted  that  such 
words  were  added  for  a  purpose ;  and  this,  ac- 
cording to  well -settled  rules  of  statutory  con- 
struction, cannot  be  denied.  That  the  addi- 
tional words  were  inserted  for  a  purpose  ie> 
plain,  and  what  that  purpose  was  is  also  plain. 
The  purpose  was  that  the  fire  and  police  de- 
partment  of  the  city  should  not  be  used  to  ad- 
vance the  interests  of  any  political  party,  er 
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the  political  ambition  of  anj  individual,  or 
^et  of  individuals.  The  fire  and  police  depart- 
ments should  be  maintained  for  their  elBciencv 
in  protecting  the  interests  of  the  people,  and 
lor  w>  other  purpose.  But,  while  ft  is  easy  to 
perceive  the  purpose  of  the  additional  words 
in  the  charter  of  1S98  forbidding  removals  for 
political  reasons,  it  is  not  so  easy  to  deter- 
mine how  to  give  practical  effect  to  such  ad- 
ditional words.  It  is  a  presumption  of  law 
that  every  public  officer  does  his  dutv.  This 
presumption  is  especially  strong  in  the  case 
•of  the  governor, — the  chief  executive  officer 
of  an  independent  state.  If  any  court  should 
attempt  to  institute  an  inquiry  into  the  rea- 
sons or  motives  which  have  controlled  the 
official  action  of  the  governor,  great  difficul- 
ties would  be  encountered.  These  difficul- 
ties are  all  the  greater  in  cases  where  im- 
proper political  motives  are  charged,  and 
this  for  the  reason  that  the  persons  making 
such  charges  may  themselves  be  actuated  by 
improper  political  motives.  Charges  of  im- 
proper motives  are  easily  made,  are  often 
untrue,  and  are  always  hard  to  prove.  When 
«uch  ^larges  are  made  in  respect  to  an  act 
not  wrong  in  itself ;  an  act  expressly  author- 
ized for  cause  to  be  determined  by  the  officer 
performing  the  act;  an  act  which  is  wrong 
only  when  prompted  bj  an  improper  reason 
or  motive, — it  is  practically  'Impossible  to 
determine  Judiciallv  that  the  act  done  was 
illegal,  on  the  sole  ground  that  it  was 
prompted  by  an  improper  motive  or  unlaw- 
ful reason;  and  this  is  especially  true  where 
the  ofQcer  is  required  by  law  to  state  in  writ- 
ing the  cause  for  his  act,  and  his  written 
statement  shows  no  unlawful  reason. 

There  are  other  reasons  which  make  against 
the  claim  of  respondents  to  have  the  order 
for  their  removal  declared  invalid  upon  evi- 
•dence  other  than  the  written  statement  made 
by  the  governor.  When  the  legislature  pro- 
vided that  the  governor  might  remove  mem- 
bers of  the  fire  and  police  board  for  cause  to 
be  stated  in  writing,  but  not  for  political 
reasons,  it  was  doubtless  considered  that  such 
removals  might  be  required  to  be  summarily 
made.  In  r^ison,  it  could  not  have  been  con- 
templated that  the  cause  for  removal  stated 
in  writing  might  be  overthrown  by  other  evi- 
dence showing  that  such  order  was  made  for 
political  reasons,  and  not  for  the  written 
-cause  stated  by  the  governor.  Such  a  course 
would  involve  much  delay, —perhaps,  a  trial 
by  jury,  with  ri^ht  of  appeal,— and  thus  the 
wheels  of  municipal  government  would  be 
blocked  In  a  manner  entirely  inconsistent 
with  the  control  of  the  police  and  fire  de- 
partment of  a  great  city.  If  the  legislature 
bad  intended  such  a  course  to  be  pursued,  a 
different  wording  of  the  statute  would  un- 
doubtedly have  been  adopted.  If  it  was  con- 
templated that  the  cause  of  removal  should 
remain  an  open  question,  to  be  litigated  and 
determined  upon  evidence  in  pais,  why  did 
the  legislature  require  the  governor  to  pre- 
serve written  evidence  of  it?  It  being  shown 
by  the  information  herein,  and  not '^denied, 
that  the  governor  made  the  orders  for  the  re-  < 
^L.R.  A. 


moval  of  respondents,  as  members  of  the  flrs 
and  police  board,  and  stated  in  writing  the 
cause  for  such  orders,  our  conclusion  is  that 
it  is  not  a  sufficient  answer  to  the  informa- 
tions to  allege,  and  offer  to  show  by  evidence 
other  than  the  written  statement  of  the  gov* 
ernor,  that  the  real  cause  for  making  such 
orders  was  otber  and  different  from  the  cause 
so  stated  in  writing ;  in  other  words,  that  an 
order  of  removal  under  section  45  of  the 
charter,  and  the  cause  therefor  stated  in  writ- 
ing by  the  governor,  when  regularly  made, 
must  be  held  the  exclusive  and  conclusive 
proof  of  the  cause  for  making  such  order, 
it  follows  that  when  the  proceedings  before 
the  governor,  including  the  written  statement 
showing  the  order  and  cause  for  removal,  are 
regular  and  valid  upon  their  face,  the  words 
of  limitation  forbidding;  removals  **for  polit- 
ical reasons"  cannot,  as  the  statute  now 
stands,  be  given  practical  effect,  except  as 
they  may  operate  upon  the  conscience  of  the 
executive,  and  so  restrain  and  control  his  of- 
ficial conduct. 

We  have  examined  the  many  authorities 
cited  by  counsel  for  the  respective  parties. 
Unfortunately,  none  of  them  are  based  upon 
statutes  exactly  like  ours;  but  the  better- 
reasoned  decisions,  based  upon  statutes  some- 
what analogous,  support  the  conclusion  at 
which  we  have  arrived.  In  addition  to  the 
authorities  cited  in  the  Trimble  Coie,  we  cite 
the  following  (in  citing  authorities,  it  is 
not  to  be  understood  that  all  the  views  ex- 

Eressed  therein  are  necessarily  approved)  : 
[echem.  Pub.  Off.  chap.  6;  Throop,  Pub. 
Off.  §  896 ;  Cooley,  Const.  Lim.  *187 ;  State 
V.  Board  of  Fublte  Works  of  Jersey  City,  51 
N.  J.  L.  240;  State  v.  Lamantia,  88  La. 
Ann.  446 ;  State  v.  Watertoton,  9  Wis.  254 ; 
State  v.  Camden,  48  N.  J.  L.  488 ;  State  v. 
Newark  Police  Comrs.  49  N.  J.  L.  170; 
Dullam  V.  WiUson,  53  Mich.  892,  51  Am. 
Rep.  128 ;  People  v.  Therrien,  80  Mich.  187 ; 
State  V.  Smith,  85  Neb.  18,  16  L.  R  A.  791, 
25  Am.  L.  Rev.  228. 

The  informations  do  not  pray  that  any  fine 
be  imposed  upon  respondents  for  unlawfully 
holding  the  offices  in  question.  Hence,  we 
need  not  determine  whether  section  295  of 
the  Code,  in  respect  to  fines,  is  applicable 
to  original  proceedings  in  this  court. 

The  answers  of  respondents  cannot  be  held 
sufficient  in  law,  or  available  as  a  defense, 
in  these  proceedings.  Judgments  will  there- 
fore be  entered  that  respondents  be  excluded 
from  the  offices  of  fire  and  excise  commis- 
sioners, respectively,  and  that  they  deliver 
possession  of  such  offices,  together  with  all 
the  books,  records,  papers,  and  paraphernalia 
of  said  offices,  and  other  property  pertaining 
thereto,  to  the  new  appointees,  Mullins  and 
Barnes,  respectively,  on  or  before  ;12  o'clock 
noon,  Tuesday,  April  17,  1894,  and  that  re- 
spondents pay  the  costs  of  these  proceed  inffs, 
respectively,  to  be  taxed,  and  that  writs  of 
ouster  and  execution  may  issue  therefor  at  or 
after  the  time  last  specified. 

Judgment  o/  ouster. 
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James  8.  BROWN,  Appt.^ 

V. 

FIRST  NATIONAL  BANK  OF  COLUM- 
BUS, iDdiana. 

(....Ind ) 

1.  The  fkct  th»t  a  Jastice  of  tha  peace 
haa.  in  reality,  no  Jarisdiction  of  the 
case  will  Qot  prevent  a  contract  by  him  to  se- 
cure the  arrest  of  a  person  asrainst  whom  a  proee- 
cutiou  baa  been  instituted  before  him  from  being 
against  public  policy,  where  the  extent  of  his 
oompensation  is  continirent  on  the  recovery  of 
property  from  the  defendant. 

€•  The  principle  of  estoppel  by  reeelv- 
ingf  benefits  does  not  apply  to  prevent  a  de- 
fense that  a  contract  is  void  as  against  pub- 
lic policy. 

(April  19, 18M.) 

APPEAL  by  plaioliflf  from  a  judgment  of 
the  Circuit  Court  for  Bartholomew  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  a  reward  which  had  been  offered  by 
defendant  and  which  plaintiff  alleged  that  he 
bad  earned.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hord  ft  Emis;^for  appellant 

Messrs.  Stansifer  ft  Baker,  for  appellee: 

The  contract  is  against  public  policy. 
There  is  no  principle  of  law  better  settled, 
more  frequently  applied,  and  more  preserva- 
tive of  the  integrity  of  the  law  and  the  good 
order  of  society  than  that  embodied  in  the 
maxim,  ex  turpi,  causa  non  oritur  actio, 

March,  v.  Ahtl,  3  Bos.  &  P.  35;  Armstrong 
V.  Toler,  24  U.  S.  11  Wheat.  258,  6  L.  ed.  468; 
Stanton  v.  Allen,  5  Denio,  435,  49  Am.  Dec. 
282;  Hol'man  v.  Johnson,  Cowp.  841. 

A  contract  against  public  policy  will  not 
be  enforced. 

Elkhart  County  Lodge  ▼  Crary,  98  Ind. 
288,  49  Am.  Rep.  746. 

Any  contract  by  one  acting  in  a  public  ca- 
pacity, which  restricts  the  free  exercise  of  a 
discretion  vested  in  him  for  the  public  good,  is 
Toid. 

Greenhood,  Pub.  Pol.  837. 

No  polluted  hand  shall  touch  the  pure 
fountains  of  justice. 

CoUins  v.  Bliinlern,  2  Wils.  341 ;  Stropes  v. 
Greene  County  Comrs.  72  Ind.  42;  Elkhart 
County  Lodge  v.  Crary,  supra. 

All  agreements  relating  to  proceedings  in 
the  courts,  civil  or  criminal,  which  may  in- 
volve anything  inconsistent  with  the  full  and 
impartial  course  of  justice  therein,  are  void. 

3  Am.  &  Eng.  Encyclop.  Law,  pp.  879-881; 
Bishop,  Cont.  ii  549. 

An  agreement  which  has  an  apparent  ten- 
dency that  way,  though  an  intention  to  use 
unlawful  means  be  not  admitted,  or  even  be 
nominally  disdained,  will  equally  be  held 
void. 

Pollock,  Cont  286. 


The  law  looks  to  the  general  tendency  of 
such  agreements;  and  it  closes  toe  door  to- 
temptation,  by  refusing  them  recognition  lit- 
any of  the  courts  of  the  country. 

Providence  Tool  Co.  v.  Norris,  69  U.  8.  2^ 
Wall.  45,  17  L.  ed.  868;  8laU  v.  Johnson,, 
52  Ind.  197;  Clippinger  v.  Eepbaugh,  5  Watt* 
&  8.  315.  11  Am.  Dec.  519;  Oseanyan  v.  Win- 
c/iester  Jiepeating  Arms  Co,  103  U.  S.  261.  26- 
L.  ed.  539;  Woodstock  Iron  Co,  v.  Richmond  db 
D.  Extension  Co,  129  U.  8.  648,  82  L.  ed.  819; 
Greenhood,  Pub.  Pol.  5,  445,  446. 

It  is  lawful  to  petition  the  city  council  for 
the  improvement  of  the  street  in  front  of  one'» 
property,  but  not  to  do  so  for  a  consideration 
moving  from  another. 

Maguire  v.  Smock,  42  Ind.  1,  18  Am.  Rep. 
853. 

A  contract  whereby  a  justice  of  the  peace 
agrees  to  charge  smaller  fees  in  suits  to  be 
brought  before  him  by  a  certain  corporatioi> 
ihau  prescribed  by  statute,  and  that  such  fees- 
shall  not  be  collected  unless  paid  by  the  de- 
fendants to  the  corporation,  is  contrary  to  pub- 
lic policy  and  void. 

Hawkeye  Ins,  Co,  v.  Brainard,  72  Iowa,  180; 
WilUmin  v.  Baieson,  68  Mich.  809. 

Where  a  candidate  for  judge  pledges  him- 
self, if  elected,  to  perform  the  duties  of  sucb 
office  for  less  than  one  half  the  fees  allowed 
by  law,  his  election  is  invalid. as  against  pub- 
lic policy. 

Stcfte  V.  Collins  (Mo.)  8  Cent.  L.  J.  495. 

The  fact  that  the  thing  contracted  for  was- 
in  itself  lawful  does  not  give  the  plaintiff  any 
right  of  recovery. 

Gleason  v.  Qiicago^MJA  St,  P,  B.  Co.  (Iowa> 
Oct.  17,  1889. 

If  the  contract  has  not  been  executed,  it 
will  not  be  enforced;  if  it  has  been  executed,, 
the  law  will  not  extend  relief.  It  cannot  he- 
rendered  valid  by  invoking  the  doctrine  of  es- 
toppel. 

Hutchins  V.  Weldin,  114  Ind.  80;  Perkins  v. 
Jones,  26  Ind.  499;  Dumont  ▼.  Dufore,  27  Ind: 
263;  Boot  V.  Stevenson,  24  Ind.  115;  Wheeler  ▼. 
Wheeler,^  Lans.  855;  Bobinson  v.  Patterson,^ 
71  Mich.  141;  Snyder  v.  Willey,  38  Mich.  483; 
Oleason  ▼.  Chicago,  M,  db  St.  P,  B.  Co.  supra, - 
Greenhood,  Pub.  Pol.  p.  6,  and  note  S;  T 
Wait,  Act.  &  Def.  92;  Broom.  Legal  Maxims, 
729  et  seq. 

Dailoy* «/.,  delivered  the  opinion  of  th» 
court : 

This  was  an  action  by  the  appellant  against 
the  appellee  in  the  court  below  to  recover  w. 
reward  upon  an  alleged  contract  made  and 
entered  into  by  the  parties,  wherein  the  ap- 
pellee agreed  to  pay  the  appellant  a  rewani 
for  the  capture  of  one  Willinm  H.  Schrciber. 
who  was  the  appellee's  bookkeeper,  and  wlio- 
had  embezzled  about  $100,000  in  money  and 
bonds  belonging  to  the  appellee,  and  fled  to 
Canada.  Schreibcr  was  arrested  by  the  ap- 
pellant, and  the  money  and  bonds  restored. 

The  complaint  is  as  follows: 


Note.— For  public  polloy  to  defeat  contracts  l 
which  may  Indirectly  affect  the  impartiality  of  ju- 
dicial   proceedings  as   in  the  present  case,  see ' 
24L.R.A. 


Goodrich  y.  Tenney  (111.)  10  L.  R.  A.  871,  and  fioC» 
on  validity  of  contracts  to  procure  testimony.;. 
Bowman  v.  Phlilips  (Kan.)  8  L.  R.  A.  68L 
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"  fl)  The  plaintiff.  James  S.  Brown,  com- 
plains of  the  First  National  Bank  of  Colum- 
bus, Indiana,  defendant,  and  says  that  the 
plaintiff  was  at  the  time  of  the  facts  herein- 
after aTerred,  and  prior  thereto,  a  citizen 
and  resident  of  the  city  of  Columbus,  in  the 
state  of  Indiana ;  that  the  defendant  was  then, 
and  for  a  long  time  prior  thereto,  and  is  now, 
a  oorponttion  duly  organized  under  the  acts 
of  congress  in  such  cases  made  and  provided 
for  the  purpo|se  of  carrying  on  a  national 
bank  at  the  city  of  Columbus,  in  Bartholo- 
mew county,  state  of  Indiana.  Plaintiff 
avers  that  the  defendant,  as  such  corporation, 
was  carrying  on  and  conducting  a  banking 
business  in  the  said  city,  and  had  in  its 
employ  as  bookkeeper  one  William  H. 
Schreiber,  and  while  acting  as  such  employ^ 
of  the  defendant  the  said  Schreiber,  at  the 
county  of  Bartholomew  and  state  of  Indiana, 
did  steal,  take,  embezzle,  and  take  away 
from  the  defendant  money  and  property  of 
the  defendant,  and  appropriate  the  same  to 
his  own  use,  as  follows,  to  wit,  the  sum  of 
fifty  thousand  dollars  ($50,000)  in  money, 
and  bonds,  promissory  notes,  and  books  of 
defendant  of  the  value  of  one  hundred  thou- 
sand dollars  ($100,000),  and  said  Schreiber 
fled  and  escaped  to  Canada  and  beyond  the 
limits  of  the  United  States.  And,  the  de- 
fendant being  desirous  of  capturing  and  ar- 
resting said  Schreiber,  the  plaintiff  and  de- 
fendant made  and  entered  into  a  contract  in 
writing,  duly  signed  by  Francis  T.  Crump, 
vice-president,  L.  K.  Ong,  cashier,  and  W. 
O.  Hogue,  director,  of  said  defendant,  for 
the  defendant,  which  is  now  in  the  posses- 
sion of  defendant,  and  plaintiff  files  a  copy 
thereof  with  this  complaint,  who  were  duly 
authorized  thereto  by  said  defendant,  where- 
in and  whereby  the  plaintiff  agreed  to  en- 
rage actively  In  the  capture  of  said  William 
H.  Schreiber,  and  arrest  or  cause  to  be  ar- 
rested the  said  Schreiber.  The  defendant 
agreed  to  pay  to  plaintiff  the  sum  of  forty 
dollars  ($40)  per  month,  and  his  fare  to  and 
from  the  city  of  Detroit,  in  the  state  of 
Michigan,  and  his  board  while  there,  and, 
if  t^e  plaintiff  secured  said  Schreiber*s  ar- 
rest, the  defendant  agreed  to  and  with  the 
plaintiff  to  pay  him  one  fourth  or  twenty- 
five  (25)  per  cent  of  all  the  money  or  prop- 
erty restored  to  defendant  by  said  Schreiber. 
If  plaintiff  was  unsuccessful  in  such  arrest, 
the  defendant  agreed  to  pay  to  plaintiff  forty 
dollars  ($40)  per  month  and  his  board  and 
fare  while  enea^ed  in  an  effort  for  his  capt- 
ure. The  plaintiff  avers  that  he  immediately 
entered  upon  the  performance  of  said  con- 
tract, and  was  actively  engaged  in  the  at- 
tempt to  capture  and  arrest  said  Schreiber 
from  the  16th  day  of  April,  1890,  until  the 
28tb  day  of  September,  1890,  when  said 
Schreiber  was  arrested,  and  returned  to  the 
city  of  Columbus,  in  the  state  of  Indiana. 
The  plaintiff,  on  the day  of  Septem- 
ber, 1890,  arrested  and  caused  to  be  arrested 
the  said  Schreiber  at  the  said  city  of  De- 
troit, in  the  state  of  Michigan,  and  there- 
after, at  defendant's  request,  he  was  imme- 
diately transferred  to  the  county  of  Bartholo- 
mew, in  the  state  of  Indiana,  where  said 
crime  was  committed,  and  delivered  to  the 
1ML.R.A. 


sheriff  of  said  Bartholomew  county;  and: 
thereafter  said  Schreiber  was  duly  indicted 
by  the  grand  lury  in  the  Bartholomew  cir- 
cuit court  for  his  said  crime,  and  thereafter, 
on  the  10th  day  of  October,  1890,  he  was  tried 
and  convicted  in  said  court,  and  sentenced 
to  imprisonment  in  the  penitentiary  for  the 
term  of  twelve  (12)  years,  and  he  is  now  in- 
the  penitentiary  serving  out  his  term  under 
such  conviction.  The  plaintiff  avers  that 
the  said  defendant  received  and  recovered  of 
said  money  and  property  stolen  and  embez- 
zled as  aforesaid,  from  said  Schreiber,  the 
sum  of  fifty  thousand  dollars  in  money,  and 
notes,  stocks,  bonds,  books,  and  other  per- 
sonal property  of  the  value  of  one  hundred 
thousand  dollars,  all  of  which  was  restored 
to  defendant  and  is  in  its  possession.  The 
plaintiff  avers  that  he  has  fully  performed 
said  contract  on  his  part,  and  the  defendant 
has  failed  and  refused  to  pay  to  plaintiff  for 
the  time  expended  by  him  in  his  said  effurt 
to  arrest  said  Schreiber,  and  has  failed  and' 
refused  to  pay  him  the  said  sum  of  twenty- 
five  per  cent  of  the  value  of  said  money  and 
property  restored  to  defendant,  although  re- 
quested to  do  so,  and  the  defendant  is  in- 
aebted  to  plaintiff  under  said  contract  in  the 
sum  of  thirty -seven  thousand  and  five  hun- 
dred dollars  ($87,500),  which  is  due  plain- 
tiff from  defendant,  and  remains  wholly  un- 
paid ;  and  the  plaintiff  has  no  knowledge  of 
any  legitimate  expense  for  which  defendant 
is  entitled  to  a  reduction,  and  plaintiff  de- 
nies tliat  there  are  any  other  expenses  to 
be  deducted.  Wherefore  plaintiff  demands 
judgment  for  thirty-seven  thousand  and  five 
hundred  dollars,  and  for  all  other  proper  re- 
lief. Hord&Emig,  Attorneys  for  Plaintiff. 
•*  (2)  The  plaintiff,  for  second  and  further 
paragraph  of  complaint  herein,  says  that  the 
plaintiff  was  at  the  time  of  the  facts  herein- 
after averred,  and  prior  thereto,  a*  citizen 
and  resident  of  the  city  of  Columbus,  in  the 
state  of  Indiana ;  that  the  defendant  was  then, 
and  for  a  long  time  prior  thereto,  and  is  how, 
a  corporation  duly  organized  under  the  acts 
of  congress  in  such  cases  made  and  provided, 
for  the  purpose  of  carrying  on  a  national 
bank  at  the  city  of  Columbus,  in  Bartholo- 
mew county,  state  of  Indiana.  Plaintiff 
avers  that  during  all  of  said  time  the  defend- 
ant, as  such  corporation,  was  carrying  on 
and  conducting  a  banking  business  in  said 
city  of  Columbus,  and  had  in  its  employ  as 
bookkeeper  one  William  H.  Schreiber,  and 
while  acting  as  such  employ^  of  the  defend- 
ant the  said  Schreiber,  at  the  count]^  of  Bar- 
tholomew, and  state  of  Indiana,  did  steal, 
take,  embezzle,  and  carry  away  from  the  de- 
fendant money  and  property  of  the  defendant, 
and  appropriated  the  same  to  his  own  use, 
OS  follows,  to  wit,  the  sum  of  fifty  thousand 
dollars  in  money;  also  bonds,  promissory 
notes,  stocks,  and  books  of  the  defendant  to- 
the  value  of  one  hundred  thousand  dollars ; 
and  the  said  Schreiber  fled  and  escaped  be- 
yond the  limits  of  the  state  of  Indiana  and 
the  United  States  into  the  dominion  of  Can- 
ada. And,  the  defendant  being  desirous  of 
capturing  and  arresting  said  Schreiber  and 
recovering  said  money  and  property  so  stolen 
and  embezzled,    the  plaintiff  proposed  iik 
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writing,  duly  signed  by  him.  to  engage  ac- 
tively in  the  capture  of  said  William  H. 
:8chreiber,  and  arrest,  or  cause  to  be  arrested, 
the  said  Schreiber,  and  cause  him  to  be  de- 
livered to  the  Detroit  police  or  any  person 
or  place  the  defendant  might  select ;  and  said 
4eiendant  was  to  pay  to  the  plaintiff  forty 
'dollars  per  month  and  his  fare  to  and  from 
Detroit,  in  the  state  of  Michigan,  and  his 
board  while  there,  and,  if  plaintiff  should 
secure  the  arrest  and  delivery  as  aforesaid, 
defendant  was  to  pay  to  plaintiff  one  fourth, 
or  25  per  cent,  of  all  the  money  or  property 
restored  to  defendant  by  said  Schrei ber,  after 
deducting  all  expenses  that  defendant  may 
have  incurred ;  the  said  per  cent  to  be  paid 
only  out  of  such  restored  funds,  and  after  it 
was  clearly  and  fully  in  defendant's  posses- 
sion. If  plaintiff  was  unsuccessful,  the 
board  and  fare  of  plaintiff  and  forty  dollars 
per  month  was  to  be  plaintiff's  only  charge, 
and  the  plaintiff's  work  was  to  cease  at  de- 
fendant's command ;  and  said  defendant  ac- 
cepted said  proposition,  and  caused  said  ac- 
ceptance by  the  defendant  to  be  written  on 
said  offer  and  proposition  of  plaintiff  for  and 
on  behalf  of  the  defendant,  and  to  be  signed 
by  L.  K.  Ong,  cashier  of  defendant,  Francis 
T.  Crump,  vice-president,  and  W.  O.  Hogue, 
director  of  defendant,  for  and  on  behalf  of 
the  defendant.  A  copy  of  said  contract  is 
filed  herewith,  and  made  a  part  hereof,  the 
original  of  which  is  in  defendant's  posses 
siou.  Plaintiff  avers  that  he  immediately 
entered  upon  the  performance  of  said  con- 
tract, and  was  actively  engaged  in  an  effort 
to  capture  and  arrest  Schrei  ber  from  the  15th 
day  of  April,  1890,  until  the  28th  day  of 
September,  1890,  when  said  Schrei  ber  was 
arrested,  and,  at  the  request  of  defendant, 
returned  to  the  city  of  Columbus,  in  the  state 

of  Indiana.    The  plaintiff,"  on  the day 

of  September,  1890,  arrested  and  caused  to 
be  arn^sted  the  said  Sclireiber,  at  the  city  of 
Detroit,  in  the  state  of  Michigan  ;  and  there- 
after, at  the  request  of  defendant,  he  was 
immediately  transferred  to  the  county  of 
Bartholomew,  in  the  state  of  Indiana,  upon 
a  warrant  duly  issued  by  the  ffovernor  of  the 
state  of  Michigan,  upon  requisition  made  by 
the  governor  of  the  state  of  Indiana  upon 
him  for  the  arrest  and  apprehension  of  said 
Schreiber,  and  said  Schreiber  was  duly  de- 
livered to  the  custody  of  the  sheriff  of  said 
Bartholomew  county,  in  said  state  of  Indi- 
ana; and  thereafter  said  Schreiber  was  duly 
indicted  by  the  grand  jury  in  the  Bartholo- 
mew circuit  court  for  his  crime ;  and  there- 
after, on  the  10th  day  of  Octol)er,  1890,  said 
Schreiber  was  tried  and  sentenced  by  said 
court  to  imprisonment  in  the  penitentiary 
for  the  term  of  twelve  years,  and  he  is  now 
in  the  penitentiary  at  the  city  of  Jefferson- 
ville,  in  said  state,  serving  out  his  time  un- 
der said  sentence.  The  plaintiff  avers  that 
the  said  Schreiber  restored  to  defendant  the 
said  sura  of  fifty  thousand  dollars  in  money, 
and  said  notes,  bonds,  stocks,  books,  and  other 
personal  property  of  the  value  of  $100,000, 
and  turned  over  to  said  defendant  money, 
real  estate,  and  personal  property  in  full 
payment  and  satisfaction  thereof,  which  said 
^ie^endant  has  sold  and  reduced  to  cash  and 
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received  by  the  defendant,  and  said  property 
80  stolen  and  embezzled  was  fully  restored 
to  the  defendant,  and  the  eaid  defendant  now 
possesses  and  holds  the  same,  and  the  plain- 
tiff has  no  knowledge  of  any  legitimate  ex- 
penses to  which  defendant  is  entitled  aa  a 
reduction  upon  this  contract,  and  plaintiff 
denies  that  he  has  paid  out  any  legitimate 
expenses  to  be  deducted  from  said  one  fourth 
of  money  and  property  restored  to  be  paid  to 
plaintiff.  And  plaintiff  avers  that  he  has 
fully  performed  said  contract  on  his  part, 
and  the  defendant  has  failed  and  refused,  and 
still  fails  and  refuses,  to  pay  to  plaintiff  any- 
thing for  his  said  time  expendeid  by  him  in 
his  said  effort  to  apprehend  said  Schreiber, 
and  has  failed  and  refused,  and  still  fails 
and  refuses,  to  pay  to  plaintiff  the  said  anm 
of  twenty- five  per  cent  of  the  value  of  said 
money  and  property  restored  to  defendant  by 
said  Schreiber,  although  requested  to  do  bo. 
and  the  defendant  is  indebted  to  the  plaintiff 
under  said  contract  in  the  sum  of  $37,500. 
which  is  due  and  wholly  unpaid.  Where- 
fore plaintiff  demands  judgment  for  $87,500 
and  all  proper  relief.  Hord  &  Emig,  At- 
torneys for  Plaintiff." 

"Copy.  No.  1,066.  First  National  Bank 
of  Columbus,  Ind.  Wm.  J.  Lucas,  Presi- 
dent. F.  T.  Crump,  Vice-President.  L. 
K.  Ong,  Cashier.  Columbus,  Ind.,  April 
15th,  1890.  L.  K.  Ong,  Cashier:  I  make 
the  following  proposition :  I  will  go  to  De- 
troit, Michigan,  and  vicinity,  prepared  to 
engage  actively  in  the  capture  of  Wm.  H. 
Schreiber,  your  defaulting  bookkeeper,  and 
deliver  to  the  Detroit  police,  or  any  person 
or  place  you  select.  My  compensation  to  be 
as  follows:  Tou  pay  me  forty  dollars  per 
month,  my  fare  te  and  from  Detroit,  and  my 
board  while  there.  If  I  secure  Schreiber 'a 
arrest  and  delivery,  as  above  you  are  to  pay 
me  one  fourth  (i)  (or  25  per  cent)  of  all  the 
money  or  property  restored  to  you,  after  de- 
ducting all  expenses  you  may  have  incurred. 
This  25  per  cent  to  be  paid  only  out  of  such 
restored  funds,  and  after  it  is  clearly  and 
fully  in  your  possession.  If  unsuccessful, 
my  board.,  my  fare,  and  forty  dollars  per 
month  my  only  charge.  Work  to  cease  at 
your  command.    James  8.  Brown. 

"Accepted  for  the  bank.  L.  K.  Ong,  F. 
T.  Crump,  W.  H.  Hogue,  Com." 

The  apoellee  filed  the  following  answer: 

"  (1)  The  defendant  in  the  above-entitled 
cause,  for  answer  to  plaintiff'  s  complaint 
herein,  says  that  at  the  time  of  the  execution 
of  the  contract  sued  on  herein,  and  for  a  lon^ 
time  prior  and  subsequent  thereto,  the  plain- 
tiff, James  S.  Brown,  was  an  acting  justice 
of  the  peace,  duly  elected  and  qualified,  in 
and  for  Columbus  township,  in  Bartholomew 
county,  in  the  state  of  Indiana;  and,  further, 
that  at  the  time  said  contract  was  executed, 
and  prior  and  subsequent  thereto,  there  was 
filed  and  pending  before  said  plaintiff,  aa 
justice  as  aforesaid,  an  affidavit  charging  the 
said  William  H.  Schreiber,  mentioned  in 
plaintiff's  complaint,  with  the  larceny  of 
certain  money  and  property  alleged  in  plain- 
tiff*'s  complaint  to  have  been  stolen  by  said 
Schreiber  from  the  defendant  therein.  That 
the  apprehension  and  capture  contemplated 
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4ttid  mentioned  in  the  contract  sued  on  herein 
WM  of  and  conoerninti:  the  said  William  H. 
tichreiber,  and  on  account  of  the  matters  and 
ijacta  charged  in  said  affidavit  Wherefore, 
and  by  reason  of  the  foregoing,  defendant 
sajs  aaid  contract  was  and  Is  null  and  void. 
Btansifer  &  Baker,  Attorneys  for  Defendant 

**  (3)  For  second  paramph  of  answer  here- 
in defendant  denies  eacn  and  every  material 
4kllegation  contained  in  plaintiff' s  complaint 
Stansifer  &  Baker,  Attorneys  for  Defendant* 

The  appellant  filed  a  demurrer  to  the  first 
paragraph  of  answer,  which  was  overruled, 
and  appellant  excepted  thereto.  He  there- 
upon filed  his  reply  to  the  first  paragraph  of 
answer  as  follows : 

**  The  plaintiff,  James  8.  Brown,  for  reply 
to  defenaant's  first  paragraph  of  answer,  says 
that  said  Scbreiber  committed  said  crime  set 
forth  in  the  complaint  and  answer  on  the  26th 
day  of  November,  1888.  He  avers  that  said 
Scbreiber  immediately  fled  from  the  state  of 
Indiana  and  the  United  States  of  America  to 
the  dominion  of  Canada.  He  avers  that  on 
or  about  the  12th  day  of  July,  1889,  after  said 
Schreiber  had  fied,  and  while  in  Canada, 
which  defendant  well  knew,  one  L.  E.  Ong, 
the  cashier  of  defendant's  bank,  made  an  affi- 
davit charging  said  Schreiber  with  the  com- 
mission of  siiid  crime,  and  filed  the  same 
with  plaintiff  as  a  justice  of  the  peace.  He 
avers  tlmt  lie  never  issued  any  wiimint  on 
aaid  affidavit  for  tlie  arrest  of  snid  Schreiber. 
Ue  avers  that  said  Ong.  cashier,  and  tlie 
president  and  officers  of  defendant,  and  tlie 
counsel  representing  the  defendant,  and  the 
prnsecuting  attorney  in  and  for  Bartholomew 
county,  immediately  after  the  filing  of  tlie 
«ame,  took  and  carried  away  said  affidavit, 
^nd  the  same  was  never  at  any  time  there- 
After  on  file  with  plaintiff  as  a  justice  of  the 
I>eaoe.  or  in  his  linnds,  or  in  his  possession, 
and  the  plaintiff  made  no  record  tliereof  in 
his  office,  lie  avers  that  said  Schreiber  was 
never  brought  l)efore  plaintiff  upon  said 
charge,  and  the  plaintiff  never  understcKxl 
that  said  Schreilier  was  to  be  brought  before 
iiim  as  such  justice  of  the  peace  on  said 
oharge.  lie  avers  that  said  contract  was  made 
l>etween  plaintiff  and  defendant  on  tlie  15lh 
-day  of  April,  1890,  while  said  Schreiber  was 
still  at  large,  and  residing  in  the  dominion 
of  Canada,  and  outside  of  and  beyond  the 
limits  of  the  state  of  Indiana  and  the  United 
States  of  America,  which  defendant  well 
knew.  Said  Schreiber  had  never  theretofore 
been  arrested  on  said  charge,  and  at  the  time 
of  making  said  contract  said  affidavit  was  not 
on  file  with  the  plaintiff  as  a  justice  of  the 
peace,  and  the  same  had  never  been  returned 
by  defendant's  said  officers,  or  by  any  one, 
and  the  plaintiff  supposed  and  believed  that 
said  Schreiber  had  been  indicted  for  said 
crime  bjr  the  grand  jury  of  Bartholomew 
county,  in  the  state  of  Indiana,  whereat  said 
crime  was  committed,  and  the  plaintiff  sup- 
posed and  believed  that  said  indictment  was 
pending  against  said  Schreiber,  and  have  no 
knowledge  to  the  contrary  up  to  and  until 
after  the  time  of  his  arrest  and  return  to  Bar- 
tholomew county,  Indiana ;  and  upon  his  re- 
-tom  to  said  county  said  Schreiber  was  never 
l^roaght  before  plaintiff  to  answer  for  said 
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crime,  or  any  charge  whatever.  He  avers 
that  said  Schreiber  was  returned  to  the  city 
of  Columbus,  in  Bartholomew  county,  Indi- 
ana, under  arrest  unon  said  charge,  on  the 
28th  day  of  September,  1890,  and  the  defend- 
ant procured  and  caused  said  Schreiber  to  be 
held  in  jail  in  the  custody  of  the  sheriff  of 
said  county  until  defendant  caused  an  indict- 
ment to  be  found  against  him,  and  said  sher* 
iff  held  said  Schreiber  upon  the  request  of 
defendant  tutil  indictment  was  found  against 
him,  and  on  the  9th  day  of  October,  1890, 
the  grand  jury  of  said  Bartholomew  county 
returned  an  indictment  in  the  Bartholomew 
circuit  court  against  him  for  said  crime,  and 
thereafter  said  Schreiber  was  held  in  custody 
by  the  sheriff  of  said  county  on  said  indict- 
ment until  he  was  convicted  of  said  crime 
and  sentenced  to  the  penitentiary  of  the  state 
of  Indiana;  and  the  plaintiff  never  at  any 
time  took,  assumed,  or  had  jurisdiction  of 
said  Schreiber  as  a  justice  of  the  peace  on  the 
charge  of  said  crime,  and  did  not  know  or 
understand  that  he  could  or  was  to  take  ju- 
risdiction of  said  Schreiber  upon  any  prose- 
cution for  crime  at  the  time  of  making  said 
contract  or  the  rendition  of  said  services  by 
him.  Hord  &  Emig,  Attorneys  for  Plain- 
tiff," 

The  appellee  filed  a  demurrer  to  the  reply, 
which  was  sustained  by  ihe  court,  to  which 
ruling  the  appellant  excepted  at  the  time. 
The  appellant  failing  and  refusing  to  re|dy, 
further  judgment  was  rendered  against  hi  in, 
from  which  he  prosecutes  this  appeal. 

The  errors  assigned  are  as  follows:  *^  (1) 
The  court  erred  in  overruling  the  demurrer 
filed  by  the  appellant  to  appellee's  first  par- 
agraph of  answer.  (2)  The  court  erred  in 
sustaining  the  demurrer  filed  by  appellee  to 
appel  lant  8  reply  to  appellee's  first  paragniph 
of  answer,  and  rendering;  judgment  against 
appellant  for  refusing  to  reply  further." 

The  first  par.igraph  of  the  answer  above  set 
out.  taken  in  connecticm  with  tlie  com  plaint, 
presents  this  state  of  facta:  Tiie  appellant, 
then  a  justice  of  the  peace,  before  whom  an 
afiidavit  was  at  the  time  Hied  charging  one 
William  H.  Schreil)er  with  the  crime  of  lar- 
ceny, entered  into  a  contract  with  the  appel- 
lee by  which  the  appellant  agreed  to  go  to 
Detroit,  Mich.,  and  arrest  and  deliver  snid 
Schreiljer,  for  $40  per  month,  fare  to  and  from 
Detroit,  and  board  while  there,  and  a  con- 
tingent fee  of  25  per  cent  of  all  money  or 
Sroperty  restored  to  the  appellee,  after  de- 
ucting  all  expenses  the  appellee  may  have 
incurr^.  By  the  terms  of  the  agreement  on 
which  recoverv  is  sought  a  judicial  officer 
engages  to  doff  the  judicial  ermine,  and  for 
a  stipulated  price  assume  the  role  of  a  detec- 
tive in  a  cause  pending  before  him  for  judi- 
cial consideration.  It  places  the  liberty  of 
the  accused  at  the  mercy  of  a  court,  subject 
to  a  fee  of  25  per  cent  in  the  event  of  his  suc- 
cess in  causing  the  arrest  of  the  accused.  If 
such  undertaking  is  permissible  in  a  justice 
of  the  peace,  and  constitutes  a  binding  obli- 
gation, it  is  e<)ually  so  in  a  circuit,  federal, 
or  other  judicial  officer.  The  moral  turpi- 
tude of  the  transaction  would  be  the  same  in 
either  Instance.  To  preserve  the  integrity 
of  the  law  and  the  good  order  of  society. 


14 


210 


Indiana  Sufrbmb  Coubt. 


Afb.» 


public  policy  forbids  this  class  of  con- 
tracts. It  has  long  been  established  that  a 
contract  against  public  policy  will  not  be  en- 
forced. Slkhart  County  Lodge  v.  Crary,  98 
Ind.  288-240,  49  Am.  Hep.  746.  An  agree- 
ment of  this  character  shocks  the  moral  sense 
of  the  people,  as  being  nossly  wrong  and 
injurious.  In  Greenh<x><f  on  I^ublic  Policy 
(page  837)  it  is  said  :  **  Any  contract  by  one 
acting  in  a  public  capacity,  which  restricts 
the  free  exercise  of  a  discretion  vested  in  him 
for  the  public  good,  is  void. "  The  same  au- 
thor, on  page  388,  says :  "The  policy  of  the 
law  will  not  allow  an  officer  to  ao  more  than 
his  official  duty  with  a  view  to  increase  his 
fees  and  emoluments.  It  cannot  change  the 
principle  because  it  happens  that  he  has 
made  a  bad  bargain.  The  rule  is  intended 
to  keep  public  officers  within  the  line  of 
their  duties,  and  not  allow  them  to  take  ad- 
vantage of  their  official  position  to  make 
money  by  entering  into  engagements  which 
tempt  them  to  abuse  the  process  of  the  courts, 
and  oppress  those  who  are  affected  by  their 
official  proceedings. "  In  GoUiru  v.  Blantem, 
2  Wils.  841.  on  page  850,  Wilmot,  Gh,  J., 
said,  in  speaking  of  an  illegal  contract: 
"  This  is  a  contract  to  tempt  a  man  to  trans- 
gress the  law,  to  do  that  which  is  injurious 
to  the  community.  It  is  void  by  the  com- 
mon law,  and  the  reason  why  the  common 
law  says  such  contracts  are  void  is  for  the 
public  good.  Tou  shall  not  stipulate  for 
iniquity.  All  writers  upon  our  law  agree 
in  this :  No  polluted  hand  shall  touch  the 
pure  fountains  of  justice.**  In  line  with 
this  expression,  Elliott,  «/.,  speaking  for  the 
court  in  8trope9  v.  Oreene  County  Comrs.,  72 
Ind.  42,  on  pages  48  and  44,  said :  "  There 
is  neither  a  more  wholesome  nor  sounder  rule 
of  law  than  that  which  requires  public  offi- 
cers to  keep  themselves  in  such  position  as 
that  nothing  shall  tempt  them  to  swerve  from 
the  straight  line  of  official  duty.  Officers 
ought  not  to  be  permitted  to  place  them- 
selves in  a  position  in  which  personal  inter- 
est may  come  in  conflict  with  the  duty  which 
they  owe  to  the  public."  In  Elkhart  County 
Lodge  V.  Crary,  98  Ind.  on  page  241,  49  Am. 
Hep.  746,  the  court  says  that  contracts  which 
may  tend  to  the  injury  of  the  public  service 
are  void,  and  contracts  wliich  will  tend  to 
subordinate  the  public  welfare  to  individual 
gain  are  not  enforceable  in  any  court  of  jus- 
tice. It  follows,  to  state  the  rule  compre- 
hensively, that  all  agreements  relating  to 
proceedings  in  the  courts,  civil  or  criminal, 
which  may  involve  anything  inconsistent 
with  the  full  and  impartial  course  of  justice 
therein,  are  void,  though  not  open  to  the 
charge  of  actual  corruption.  3  Am.  &  Eng. 
Encyclop.  Law,  pp.  879-881 ;  Bishop,  Coat, 
g  649.  And  this  is  true  regardless  of  the 
good  faith  or  intent  of  the  parties  at  the  time 
the  contract  was  entered  into,  or  the  fact  that 
no  evil  resulted  by  or  through  the  contract. 
This  proposition  finds  expression  in  the 
words  of  Judge  Elliott  in  Elkhart  County 
Lodge  v.  Crary,  98  Ind.  on  page  242,  49  Am. 
Rep.  746,  as  follows:  "It  is  not  necessary 
that  actual  fraud  should  be  shown,  for  a 
contract  which  tends  to  the  injury  of  the 
public  service  is  void,  although  the  par- 
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ties  entered  into  It  honestly,  and  proceeded 
under  it  in  good  faith.  The  courts  do  not 
inquire  into  the  motives  of  the  parties  in  the 
particular  case  to  ascertain  whether  they 
were  corrupt  or  not,  but  stop  when  it  is  aa- 
oertained  that  the  contract  is  one  which  i» 
opposed  to  public  policy.  Kor  is  it  neces- 
sary to  show  that  an  evil  was  in  fact  done- 
by  or  through  the  contract.  The  purpose  of 
the  rule  is  to  prevent  persons  from  assuming 
a  position  where  selflsn  motives  may  impel 
them  to  sacrifice  the  public  good  to  private^ 
benefit." 
In  Pollock's  Principles  of  Contracts  (page 
16)  it  is  said :  "  But  an  agreement  which 
has  an  apparent  tendency  that  way,  though 
an  intention  to  use  unlawful  means  be  not 
admitted,  or  even  be  nominally  disclaimed, 
will  equally  be  held  void."  All  agreements- 
for  pecuniary  considerations  to  control  the 
regular  administration  of  justice  are  void  as 
against  public  policy,  without  reference  to 
the  question  wnether  improper  means  are 
contemplated  or  used  in  their  execution. 
The  law  looks  to  the  general  tendency  of 
such  agreements,  and  it  closes  the  door  to 
temptation  by  refusing  them  recognition  in 
any  of  the  courts  of  the  country.  Pfomdenrs- 
Tool  Co.  V.  NorH$i  69  U.  8.  2  Wall.  45,  56, 
17  li.  ed.  868,  871 ;  State  v.  Mtnson,  52  Ind. 
197;  Clippinger  v.  Eepbaugh,  6  Watts  &  S. 
315,  11  Am.  Dec.  519;  Oscanpanr,  Winches- 
ter Bepeating  Arme  Go.  108  U.  8.  261,  26  L. 
ed.  589. 

Greenhood  on  Public  Policy  (paj^e  6)  thu» 
lays  down  the  rule:  "The  question  of  the 
validity  of  the  contract  does  not  depend  upon 
the  circumstance  whether  it  can  be  showi> 
that  the  public  has  in  fact  suffered  any  det- 
triment,  but  whether  the  contract  is,  in  its 
nature,  such  as  might  have  been  injurious 
to  the  public.  It  matters  not  that  any  par- 
ticular contract  is  free  from  any  taint,  or  act- 
ual fraud,  oppression,  or  corruption.  The 
law  looks  to  the  general  tendency  of  such 
con  tracts. "  The  e  vi  1  tendency  of  the  con  tract 
in  suit  is  clearly  manifest.  The  mere  state- 
ment of  it  shocks  the  sense  of  justice  and  fair 
play.  By  virtue  of  the  contract,  appellant 
assumed  a  position  where  selfish  motives 
might  have  impelled  him  to  sacrifice  the 
public  good  for  private  gain,  for  there  is  no- 
greater  public  good  than  the  right  of  every 
person  charged  with  the  commission  of  a 
crime  to  have  a  fair  and  impartial  hearing, 
and  there  is  no  higher  security  for  that  right 
than  the  preservation  of  the  courts  free  from 
corrupting  influences.  While  there  is  no- 
imputation  of  actual  wrong  committed  in 
this  case,  it  may  be  properly  claimed  that  a 
contract  of  this  character  puts  it  in  the  power 
of  a  corrupt  and  designing  official,  in  the 
event  the  property  and  money  out  of  which 
to  get  his  per  cent  should  not  willingly  be 
turned  over,  to  compel  payment  after  arrest, 
through  fear  of  commitment,  though  the  ac- 
cused might  be  innocent,  or,  if  the  accused' 
were  guilty,  the  temptation  would  be  pre- 
sented to  acquit  for  a  1  ike  reason.  The  wrong- 
of  such  a  contract  consists  in  the  fact  that  the 
influence  of  the  compensation — ^the  contingent 
fee  of  25  per  cent— does  not  necessarily  stop- 
with  the  arrest  of  the  accused,  but  continues 
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until  tbeproperty  and  monej  shall  be  re- 
stored. High  contingent  rewards  may  lead 
to  improper  means  and  the  use  of  undae  in* 
flaence.  The  duties  of  appellant,  as  counsel 
suggest,  terminated  with  the  arrest,  but  not 
his  Interest  and  power.  The  contract  in  suit 
did  not  require  appellant  to  do  any  act  in- 
jurious to  the  interest  of  Schreiber,  but  it 
allowed  and  induced  it.  As  shown  by  the 
authorities.  Judicial  officers  are  not  permitted 
to  place  themseWes  in  a  position  in  which 
personal  interest  may  come  in  conflict  with 
the  duties  which  they  may  owe  to  the  pub- 
lic. They  are  prevented  from  even  assum- 
ing such  a  position.  It  is  the  tendency  of 
the  contract,  and  not  its  binding  obligation 
to  wrong,  which  the  courts  consider.  So  de- 
sign need,  therefore,  be  manifest ;  the  motive 
is  not  inquired  into.  It  is  true,  as  appel- 
lant's learned  counsel  contend,  a  justice  may 
lawfully  make  an  arrest  out  of  his  jurisdic- 
tion for  an  offense  committed  out  of  his  pres- 
ence. The  thing  which  he  undertook  and 
contracted  to  do  was  in  itself  lawful,  but  it 
is  only  part  of  this  case.  We  are  now  con- 
fronted with  the  question.  Can  a  justice  be- 
fore whom  an  affidavit  is  filed,  charging  an 
individual  with  the  crime  of  larceny,  enter 
into  a  valid  contract  with  the  prosecuting 
witness  to  make  an  arrest  of  such  person  for 
a  pecuniary  consideration,  when  the  recom- 
pense Is  contingent  on  the  amount  of  prop- 
erty that  may  be  recovered?  What  the  law 
authorizes  cannot  be  against  public  policy, 
but  it  may  be  the  subject  of  a  contract  which 
is  against  public  policy.  The  question  is 
not,  does  the  law  authorize  the  arrest,  but 
does  it  authorize  the  contract?  It  does  not 
follow  that  a  contract  to  do  what  is  lawful 
within  itself  is  not  against  public  policy. 
It  is  lawful  to  petition  the  city  council  for 
the  improvement  of  the  street  in  front  of  one's 
property,  but  not  to  do  so  for  a  consideration 
moving  from  another.  The  affirmation  of 
good  faith  and  denial  of  fraud  do  not  relieve 
the  act  of  culpability.  Courts  will  not  aid 
either  party  to  enforce  such  contracts,  but 
leave  them  where  they  find  them.  Jtfaguire 
Y.  Smock,  42Ind.  1,  18  Am.  Rep.  S5B;  Elkhart 
County  Lodge  v.  Crary,  98  Ind.  242,  49  Am. 
Kep.  746.  A  justice  has  control  of  his  fees. 
He  may  tax  them  large  or  small,  so  they  are 
not  in  excess  of  the  amount  provided  for  by 
statute.  It  is  lawful  for  him  to  make  no 
charge.  But  he  cannot,  in  advance,  enter 
into  a  valid  contract  binding  him  to  make 
no  charge  for  services  to  be  rendered.  A  con- 
tract whereby  a  justice  of  the  peace  agrees  to 
charge  smaller  fees  in  suits  to  be  brought  be- 
fore him  by  a  certain  corporation  than  are 
prescribed  by  statute,  and  that  such  fees  shall 
not  be  collected  unless  paid  by  tlie  defend- 
ants to  the  corporation,  is  contrary  to  pub- 
lic policy  and  void.  Hawkeye  Ins,  Co,  v. 
Brainard,  72  Iowa,  180 ;  Willemin  v.  Bateion, 
63  Mich.  309. 

When  a  candidate  for  the  office  of  judge, 
In  order  to  secure  his  election,  pledges  him- 
self, if  elected,  to  perform  the  duties  of  such 
office  for  a  sum  less  than  one  half  of  the  fees 
allowed  by  law,  and  voters  are  thereby  in- 
duced to  vote  for  such  candidate,  and  he  thus 
receives  a  majority  of  the  votes  cast  for  such 
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office  at  such  election,  his  election,  secured 
by  these  means,  is  invalid  as  against  public 
policy.  State  v.  CMlier  (Mo.)  8  Cent.  L.  J. 
495.  The  facts  that  the  thing  contracted  for 
was  in  itself  lawful,  and  that  the  defendant 
was  benefited  by  the  agreement,  do  not  give 
the  plaintiff  any  right^of  recovery.  OUa$on 
V.  Ohieaffo,  M.  dt  St.  P.  jB.  Co.  riowa)  48  N.  W. 
Rep.  517.  Numerous  illustrations  might  be 
cited  to  sustain  the  doctrine.  The  argument 
that  in  cases  like  the  present  the  justice  sits 
merely  as  an  examining  court,  and  can  com- 
mit only,  while  in  other  cases  he  may  con- 
vict, and  assess  the  penalty,  has  little  force. 
The  judicial  function  is  the  same  in  each 
instance.  The  judgment  or  discretion  of  tlie 
court,  which  may  be  improperly  influenced, 
is  exercised  in  each  class  with  this  differ- 
ence as  to  results:  in  one  case  the  finding 
is  *" guilty,"  and  in  the  other  ** probably 
guilty.''  The  contracts  of  police  officers  to 
make  arrest  beyond  their  territorial  jurisdic- 
tions stand  upon  a  different  footing.  They 
have  no  judicial  functions  to  perform. 

The  contention  of  counsel  uiat  the  appel- 
lee, having  received  the  benefit  of  the  con- 
tract, is  estopped  to  defend  against  it  on  the 
principle  that  a  corporation  which  has  such 
benefit  is  estopped  to  assert  that  it  had  no 
power  to  contract,  is  unsound,  as  applied  to 
the  case  at  bar.  The  rule  suggested  applies 
to  cases  where  private  rights  alone  are  con- 
cerned, while  in  contracts  void  as  against 
public  policy  the  public  is  interested.  The 
public  concern  cannot  be  made  a  matter  of 
private  bargain.  A  number  of  maxims  ap- 
ply to  interdict  the  enforcement  of  such  a 
contract,  and  many  decisions  hold  that  the 
receipt  of  benefits  and  retention  of  property 
under  such  a  contract  give  no  right  of  recov 
ery.  If  the  contract  has  not  been  executed, 
it  will  not  be  enforced ;  if  it  has  been  exec- 
uted, the  law  will  not  extend  relief.  It  can- 
not be  rendered  valid  by  invoking  the  doc- 
trine of  estoppel.  EuichinJt  v.  Weldin,  114 
Ind.  80 ;  Perkins  v.  Jones,  26  Ind.  499 ;  Du- 
mont  V.  Dufore,  27  Ind.  268 ;  Boot  v.  Steven- 
son,  24  Ind.  116;  QUason  v.  Chicago,  M,  d 
St.  P.  B.  Go.  supra;  Wheeler  v.  Wheeler,  5 
Lans.  856 ;  Snyder  v.  Willey,  33  Mich.  488 ; 
Greenbood,  Pub.  Pol.  pp.  2,  3,  6,  note  S; 
Broom,  Legal  Maxims,  p.  729,  ^  780;  7 
Wait,  Act.  &  Def.  92. 

The  demurrer  to  the  answer  was  properly 
overruled.  The  matters  alleged  in  the  reply 
by  which  it  was  sought  to  avoid  the  answer 
are :  (1)  Good  faith  on  the  appellant's  part 
at  the  time  the  contract  was  entered  into; 
(2)  that  the  affidavit,  after  being  filed,  was 
taken  away,  and  not  returned ;  (8)  that  ap- 
pellant made  no  record  of  the  affidavit  in  his 
office ;  (4)  that  appellant  issued  no  warrant 
upon  the  affidavit;  (6)  that  Schreiber  was 
never  brought  before  appellant  in  said  cause. 
The  first  and  fifth  points  have  been  fully  con- 
sidered by  the  authorities  heretofore  cited. 
It  is  well  settled  that  the  validity  of  the  con- 
tract cannot  be  tested  by  the  good  faith  of 
the  appellant,  nor  by  anything  occurring 
subsequent  to  its  execution.  It  is  equal  I  v 
clear  that  the  case  cannot  be  in  any  way  af- 
fected by  the  taking  of  the  affidavit  from  the 
office  of  the  justice.     The  jurisdiction  does 
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not  terminate  wit];i  the  absence  of  the  papers 
from  the  court  with  or  without  leave.  Nor 
does  it  matter  that  the  justice  had  not  copied 
the  aflldavit  on  the  docket,  and  made  no  rec- 
ord of  the  affidavit.  While  the  statute  re- 
quires him  to  make  entries  in  his  docket,  it 
has  been  held  to  be  directory  merely,  and 
the  omission  in  this  respect  is  not  a  jurisdic- 
tional defect.  Indianapolis  dk  C.  it.  Co.  t. 
WiUey,  20  Ind.  229.  Especially  should  this 
be  true  when  the  officer  seeks  to  take  advan- 
tage of  his  own  neglect  of  duty.  The  same 
reason  aoplies  to  his  failure  to  issue  a  war- 
rant, if  this  act  were  in  any  sense  material. 
He  could  not  ask  the  court  to  enforce  a  con- 
tract which  would  only  be  valid  because  of 
his  failure  to  discharge  his  duty  as  a  justice. 
But  the  issuance  of  a  warrant  by  him  was  not 
material.  The  pleadings  show  that  Schrei- 
ber  was  a  fugitive  from  Justice,  and  that 


appellant's  agreement  was  to  go  to  Detroit, 
Mich.,  and  arrest  and  deliver  the  accused 
there,  or  at  any  place  appellee  might  select. 
If  the  undertaking  was,  as  counsel  insist,  to 
do  a  lawful  act,  the  warrant  in  such  caw 
would  be  issued  at  the  end  of  a  requisition, 
if  the  warrant  were  issued  without  the  state* 
it  would  be  without  avail.  But,  aside  from 
all  this,  the 'question  is,  not  had  the  justice 
jurisdiction  in  fact,  not  what  should  have 
been  decided  had  the  prisoner  been  brought 
before  him,  but,  might  the  temptation  of  a 
possible  fee  of  25  per  cent  influence  a  justice's 
judgment  in  such  an  event,  he  havins  placed 
himself  in  a  position  where  such  a  contin- 
gency could  occur?  If  so,  the  contract  is 
void.  The  purpose  of  the  rule  is  to  prevent 
persons  from  assuming  a  position  where  self- 
1^  motives  may  impel  a  wrongful  act. 
The  judgment  is  ajfirmed. 


KANSAS  SUPREBIB  COURT. 


STATE  of   Kansas 

V. 

A.  D.  CULUNS,  AppL 


(- 


.Kan.. 


.) 


*Th«  purchaser  of  Intozieatliiif  liquor* 
which  is  sold  in  Tiolation  of  law.  Is  not 

a  participani  with  the  neller.and  therefoie  Is  not 
,   iruilty  as  the  prinolpai  offender. 

(Siaroh  10, 18M.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Marion  County  con- 

•Headnote  by  HoBXOir,  CIl  J, 


victing  him  of  participating  In  an  illegal  sale 
of  intoxicating  liquors.    Reiened. 

Statement  by  Horton,  Ch,  J.: 

On  the  12th  day  of  July,  1892,  an  informa- 
tion was  filed  in  the  district  court  of  Mariuo 
county  against  A.  D.  Cullins,  charging  liim 
with  selling  intoxicating  liquor  without  first 
taking  out  and  having  a  permit  as  required 
by  law.  The  information  contained  five 
counts.  Upon  the  trial,  William  Danuen- 
felser  testined  as  follows:  **Q.  How  much 
[whiskevj  did  you  get?  A.  Well,  I  got  a 
fourth  of  a  pint.  Four  of  us  got  a  pint.  Q. 
Who  were  the  four  of  you?    A  Why,  thcro 


J^orrm.—LiabUity  of  inirchOMr  <m  iUeoaH  sole  of  inr 
t/oxicatino  liquan. 

The  rule  baa  been  quite  uniform  to  refuse  to 
recognize  any  UabUity  on  the  part  of  the  purehaaer 
at  an  illegal  sale  of  intoxicarinff  liquor.  The  rea- 
•ons  for  this  ruling  are  somewbut  different  but  the 
general  tn;nd  is  lo  the  same  directioo.  A  remark- 
able fact  is  tbat  notwithstanding  the  numerous  ex- 
pressionn  of  opinion  on  the  subject  the  cases  In 
which  the  question  was  the  point  at  issue  are  very 
few. 

In  State  v.  Bonner,  2  Bead,  188,  It  is  held  that  one 
who  buys  liquor  from  a  slave  is  guilty  of  an  offense. 

But  in  the  subsequent  case  of  Harney  v.  State,  8 
Lea.  113,  in  which  it  was  held  that  the  purchaser 
oould  not  be  oouvioted,  the  Bonner  Case  is  distin- 
guished on  the  ground  that  In  making  a  aale  by  a 
sUve  unlawful,  it  must  be  presumed  to  have 
been  Intended  that  It  would  also  be  an  offense  to 
tempt  the  slave  to  seU. 

Tbe  buyer  cannot  be  held  liable  as  an  aider  or 
abettor.    Reg.  v.  Heath,  18  Ont  Rep.  471. 

In  Com.  y.  Kostenbauder,  17  W.  N.  C  806,  a  judg- 
ment quashing  an  indictment  against  several  per- 
sons for  conspiring  to  procure  the  violation  of  the 
Sunday  liquor  law  was  confirmed  by  a  divided 
court,  where  it  appeared  that  they  visited  several 
saloons  on  Sunday  for  the  purpose  of  procuring  a 
violation  of  the  law,  and  then  in  formed  against  tbe 
violators  with  tbe  intention  of  sharing  in  the  pen- 
alty. 

In  CampbeU  v.  State,  T9  Ala.  ffTU  the  prosecution 
WIS  against  one  who  procured  the  liquor  for  the 
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consumer,  and  ft  was  said  his  guilt  could  not  ba 
greater  than  that  of  the  buyer,  and  it  would  not 
be  pretended  that  he  either  sold  or  aided  In  tbe  sale 
proved. 

In  a  case  In  which  ft  was  held  unneoossary  to 
name  tbe  buyer  In  the  Indictment,  the  court  says 
the  statute  Is^intended  to  punish  those  who  Fell 
and  not  those  who  buy.**  State  v.  Hiokerson,  8 
Heiiik.878. 

An  indictment  for  selling  Is  not  supported  by 
evidence  of  a  purchase.  State  v.  ICIUer,  88  W.  Va. 
106. 

But  under  a  statute  punishing  any  person  found 
Illegally  dealing  in  intoxicating  liquors,  the  words 
^illegally  dealing**  must  be  taken  to  Include  tbe 
purchasing  as  well  as  the  selling;  and  a  person  pur- 
chasing must  be  punished  for  an  offense  under 
the  statute.    McKenale  v.  Day  [1883]  1 Q.  B.  8B8L 

AM(9tina  purdhaaer. 

The  general  rule  is  that  an  agent  of  the  purchaser 
is  subject  to  no  greater  liability  than  the  purchaser 
himself.  But  tbere  are  a  few  cases  tn  which  a 
special  protection  Is  intended  to  be  given  to  the 
purchaser  by  tbe  statute  in  which  aid  given  to  the 
purchaser  has  been  punished. 

Thus  in  Foster  v.  State.  46  Ark.  861,  It  was  held 
tbat  one  who  purchases  liquor  for  a  minor  Is  liabla 
as  a  seller. 

So  one  who  procures  liquor  for  another  may  be 
guilty  under  a  statute  providing  punishment  for 
the  aale,  furnishing,  or  living  away  of  intoxicatinir 
liquor.    State  v.  Hassett,  64  Y t.  46.  • 

But  passing  the  money  from  a  slave  to  the  seller 
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me,  and  I  think  George  Ray,  and  Ed. 
Winters  was  one,  and  I  think  he  'was  the 
other.  Q,  Who  was  the  other?  A,  Cullins. 
Q.  Did  you  pay  anything  for  it?  A.  I  paid 
twenty-fiTe  cents  for  my^share,  and  I  think 
the  othera  paid  theirs.  Q,  To  whom  did  you 
pay  it?  A.  Cullins.  Q.  What  did  you  call 
for?  A.  We  didn't  call  for  anything  in  par- 
ticular. Cullins  spoke  up,  and  said,  'Let's 
get  8  pint  of  whiskey, '  and  we  chipped  in 
and  fi^ot  a  pint  of  whiskey.  Q,  To  whom 
was  Uiat  money  given?  il.  Cullins.  0.  Tou 
say  that  Cullins  went  and  got  this  whiskey? 
Ji,  Yes,  sir.  Q.  How  long  was  he  gone? 
A.  Well,  I  suppose,  something  like  five  min- 
ntea.  Q.  Dia_you  inquire  where  he  went? 
Ji.  No,  sir."  The  defendant,  A.  D.  Cullins, 
testified  as  follows:  *" Q,  Tou  heard  Mr. 
Dannenfelser's  testimony,  didn't  you?  A, 
Tea,  sir.  Q.  You  did  go  and  get  some 
'Whiskey  for  bim  and  yourself  and  some  other 
fellows,  didn't  you?  A,  Just  as  much  for 
myself  as  for  them.  Q.  Well,  did  you  get 
that  at  one  of  the  joints,  too?  A,  I  got  in  a 
joint,  sir.  Q,  Didn't  get  it  at  a  dru£[  store? 
j±.  No,  sir.  Q.  You  can  tell  what  joint  you 
^ot  it  at?  A.  I  went  to  Wolf's,  on  the  John 
Hess  comer.  ^.  Is  that  on  the  east  side  of 
Main  street,  right  next  to  the  depot?  A. 
Yes,  sir."  The  court  instructed  the  jury, 
among  other  things,  as  follows:  **Ii  you 
believe  from  the  evidence  in  the  case,  beyond 
a  reasonable  doubt,  thst  the  defendant,  A. 
D.  Cullins,  under  either  of  the  counts  in 
this  case,  did  himself  sell  intoxicating  liq- 
uor, within  two  years  prior  to  the  filing  of 
the  information  in  this  case,  without  having  a 
permit  so  to  do,  within  the  county  of  Marion, 
state  of  Kansas,  or  if  you  believe  from  the 
eTidence  in  the  case,  beyond  a  reasonable 
doubt,   that  the  defendant,   A.   D.   Cullins 


did  aid  or  abet  in  the  unlawful  lale  of  in- 
toxicating liquors, — that  is,  by  going  Into  a 
place  where  intoxicating  liquors  are  sold  un- 
lawfully ;  places  spoken  of  by  the  witneasM 
by  the  name  of  'joints,'  and  known  to  the 
defendant  as  a  place  where  intoxicating  liq- 
uors are  unlawfully  sold,~and  then  and 
there  buy  intoxicating  liquors  with  money 
furnished  to  him  by  parties  for  that  purpose, 
he  would  be  guilty  of  aiding  and  abetting 
in  the  unlawful  sale,  and  he  could  be  con- 
victed, the  same  as  the  principal  offender.*^ 
The  jury  returned  a  verdict  finding  the  de- 
fendant guilty  as  charged  in  the  second  count 
The  motion  for  a  new  trial  was  overruled, 
and  exceptions  taken.  The  defendant,  upon 
the  verdict,  was  sentenced  to  pay  a  fine  of 
$100  and  costs,  taxed  at  $99.25,  and  to  be 
imprisoned  in  the  jail  of  Marion  county  for 
a  period  of  thirty  days.     He  appeals. 

Hessrs.  Keller  Sb  Dean  for  appellant. 

Messrs.  John  T.  Little*  AttyOer*,,  and 
C.  K.  Clark,  for  appellee: 

Whoever  purchsses  liauor  at  a  place  where 
the  same  is  unlawfully  sold  is  guilty  of  aiding, 
assisting,  and  abetting  in  such  unlawful  sale, 
and  may  be  convicted  as  for  making  the  sale. 
Logically  there  is  no  escape  from  this  conclu- 
sion. The  vendee  solicits  the  sale,  accepts 
the  liquor  and  pays  for  it;  except  for  these 
contemporaneous  acts  no  offense  could  be 
committed.  He  is  such  a  voluntary  party  to 
the  crime  that  without  him  there  can  be  no 
offense  consummated. 

State  Y.  Bonner,  2  Head,  186. 

Hortont  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  question  in  this  case  is  whether  the 
purchaser  of  liquor  which  is  sold  in  viola- 


and  tbft  liquor  from  the  seller  to  the  slave  does  not 
ooostitute  au  indictable  offense.  State  v.  Hopkins* 
49  N.  a  805;  State  v.  Wright,  Id.  8081 

Bow  far  purchoMr  disquallfled  as  a  wUness, 

Many  of  the  niltnira  upon  this  subject  have  been 
made  in  reference  to  claims  on  the  part  of  the 
bnyer  to  be  exempt  from  teetifytngr  on  the  ground 
that  the  evidence  might  tend  to  criminate  him , 
or  obJectloDB  to  tbe  testimony  of  the  buyer  as  being 
that  of  an  accomplice,  so  that  the  cases  are  not  di- 
rect authority  as  to  the  liability  of  the  buyer,  but 
may  be  considered  valuable  as  showing  the  tend- 
ency of  the  judicial  thought  in  reference  to  them. 

In  State  v.  Rand,  61  N.  H.  861, 12  Am.  Bep.  m« 
and  Wakeman  v.  Chambers,  SO  Iowa,  ISO,  68  Am. 
Bep.  218,  it  was  held  that  tbe  purchaser  cannot  be 
excused  from  testifying. 

A  purchaser  of  liquor  cannot  be  regarded  as  aid- 
ing and  abetting  the  crime  so  as  to  be  entitled  to 
be  relieved  from  testifying  as  to  the  seiler^s  guilt, 
on  tbe  ground  that  ft  would  tend  to  crimiimte 
himself.   State  v.  Teahan,  80  Conn.  ML 

Id  Com.  v.  Willard,  22  Pick.  470.  itls  held  that  the 
purchaser  may  be  compelled  to  testify,  and  in  £be 
parte  Barker,  80  K.  B.  40S,  and  Page  v.  State,  11 
liea,  208,  it  Is  held  that  for  refusal  to  testify,  he 
may  be  committed  for  contempt. 

While  in  State  v.  Baden,  87  Minn.  212.  it  is  held 
that  the  fact  that  the  pmeeouting  witness  was  in 
pursuit  of  evidence  against  the  seller  does  not 
make  him  an  aooompUoe  so  as  to  exclude  his  evi- 
dence, and  ta  Com.  v.  Downing,  4  Gray,  28,  It  Is 
24  L.B.  A. 


held  that,  although  the  liquor  is  purchased  for  the 
express  purpose  of  prosecuting  the  seller.  It  is  not 
sufficient  to  make  the  buyer  an  accomplice  whose 
testimooy  cannot  be  received. 

Upon  trial  for  selling  liquor  to  a  slave,  who  had 
been  sent  to  buy  by  his  master,  who  remained  In 
the  street  outside  to  see  if  the  seDer  would  violate 
tbe  law,  in  which  testimony  of  the  master  was  ob- 
jected to  as  tbat  of  an  accomplice,  the  court  says 
the  statutory  offense  consists  in  the  act  of  selling, 
not  in  that  of  buying,  and  that  neither  the  puiw 
chaser  nor  one  participating  In  the  purchase  can 
be  made  the  accomplice  of  the  seller. .  Hairington 
V.  State,  86  Ala.  286. 

OoUatenaruHng^ 

As  Illustrating  the  policy  of  the  law  it  has  been 
held  that— 

A  mortgagee  of  liquors  Is  not  so  far  partteem 
ertminU  as  to  avoid  the  mortgage  and  defeat  his  ti- 
tle.   OobO  V.  Farr,  16  Gray,  606. 

So  one  who  has  given  the  seller  credit  on  account 
for  liquors  sold  illegally,  and  settled  the  account 
on  that  basis,  may  maintain  an  action  to  recover 
back  the  price.    Walan  v.  Kerby,  00  Mass.  1. 

Although  the  statute  merely  provided  for  the 
recovery  back  of  money  paid.  Adams  v.  Oood- 
now,  101  Mass.  81. 

In  Yerteau  v.  Bacon,  66  YL  616,  a  recovery  back 
of  the  amount  paid  for  liquor  was  permitted  on 
the  ground  that  it  was  authorised  by  statute,  ai* 
though  it  was  intimated  that,  in  the  absence  of  the 
statute,  it  could  not  be  dona.  ,  H«P«y* 
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don  of  law  is  guilty  of  unlawfully  selling 
the  same ;  that  is,  whether,  by  purchasing,  he 
counsels,  aids,  or  abets  in  the  unlawful  sale, 
and  may  be  convicted  in  the  same  manner  as 
ii  he  were  the  principal.  The  precedents 
are  against  the  conviction  of  the  purchaser, 
although*  he  knows*  that  the  circumstances 
will  render  the  sale  of  the  liquor  illegal. 
1  Bishop,  Grim.  L.  g  657 ;  Black,  Intoxicat- 
ing Liquors,  g  881,  and  cases  cited  ;  State  r. 
Hand,  51  N.  H.  361,  13  Am.  Rep.  127 ;  Gam. 
V.  Willard,  22  Pick.  476.  In  the  last  case, 
Ohtef  Justice  Shaw  observed :  "  We  know  of 
no  case  where  an  act  which,  previously  to 
the  statute,  was  lawful  or  indifferent,  is 
prohibited  under  a  small,  specific  penalty, 
and  where  the  soliciting  or  inducing  another 
to  do  the  act  by  which  he  may  incur  the 
penalty  is  held  to  be  itself  punishable.  Such 
a  case,  perhaps,  may  arise,  under  pneculiar 
circumstances,  in  which  the  principle  of 
law,  which  in  itself  is  a  highly  salutary  one, 
will  apply ;  but  the  courts  are  all  of  opinion 
that  it  ooes  not  apply  to  the  case  of  one  who, 
by  purchasing  spirituous  liquor  of  an  unli- 
censed person,  does,  as  far  as  that  act  extends, 
induce  that  other  to  sell  in  violation  of  the 
statute.**  In  that  case  a  distinction  is  drawn 
between  cases  which  are  usually  considered 
tnala  in  «e,  or  criminal  in  themselves  in  con- 
tradistinction to  mala  prohibita,  or  acts  other- 
wise indifferent,  than  as  they  are  restrained 
by  positive  law.  State  v.  Bonner,  2  Head, 
186,  is  cited  in  support  of  the  instruction  of 
the  court.  In  that  case  it  was  held  to  be  an 
offense  for  a  white  man  to  purchase  liquor 
from  a  slave  without  a  written  permit  from 
his  master ;  but  that  case  has  l)een  distin- 
guished in  Harney  v.  State,  8  Lea,  118,  where 
It  is  held  that  a  person  who  buys  liquor  sold 
contrary  to  the  provisions  of  the  statute  is 
not  equally  as  guilty  as  the  seller.  It  is 
insisted,  however,  that  as  the  sale  of  intox- 
icating liquors  1.9  forbidden  in  this  state  by 
the  constitution,  excepting  for  medical,  sci- 
entific, and  mechanical  purposes,  the  pur- 
chaser is  a  participant  with  the  seller  in  the 
offense.  Notwithstanding  the  amendment  to 
the  constitution  prohibiting  the  sale  and 
manufacture  of  intoxicating^] iquors,  the  of- 
fense of  selling  intoxicating  liquors  in  vio- 
lation of  the  constitution  and  the  statute  is 
an  offense  mala  prohibita,  and  is  not  of  the 
class  which  are  considered  maXa  in  se.  In 
Iowa,  which  has  adopted  a  statute  prohibit- 
ing the  sale  of  intoxicating  liquors  similar 
to  our  own,  it  was  recently  said  by  the  court 
of  that  state:  **As  the  prohibitory  statute 
does  not  provide  that  the  purchaser  is  guilty 
of  any  crime,  it  seems  to  us  this  fact,  prac- 
tically, ends  the  inquiry.    If  such  had  been 

24L.R.A. 


the  intent,  it  would  certainly  have  been  so 
provided,  in  express  terms.  So  far  from  this 
being  so,  the  implication  is  clearly  the  other 
way.  The  prohibitory  statute  does  not  re- 
gard the  purchaser  an  aider  and  abettor  ia 
any  criminal  act."  Wakemin  r,  Ghamben^ 
69  Iowa,  169.  58  Am.  Rep.  218. 

It  is  further  insisted,  as  the  statute  ex- 
pressly provides  that  the  person  to  whom  in- 
toxicating liquors  are  unlawfully  sold  shall 
be  a  competent  witness,  and  that  no  person 
shall  be  excused  from  testifying  touching  any 
offense  committed  against  the  statute  tend- 
ing to  criminate  himself,  but  that  such  testi- 
mony shall  in  no  case  be  used  against  him, 
these  provisions  tend  to  sustain  the  argument 
that  a  purchaser  is  equally  guilty  with  the 
seller.  We  think  otherwise.  The  first  pro- 
vision adopts  the  ruling  of  the  courts  that 
the  purchaser  of  intoxicatini;  liquors  cannot 
excuse  himself  from  testifying  on  the  ground 
that  his  testimony  would  tend  to  criminate 
himself.  The  other  provision  relates  to  mem- 
bers or  shareholders  of  clubs  or  associations 
where  intoxicating  liquors  are  kept  for  the 
purpose  of  use  or  sale  as  a  beverage,  making 
every  person  directly  or  indirectly  keeping 
or  maintaining  such  a  club  or  association 
alike  guilty.  Sess.  Laws  1881,  chap.  128, 
gg  16,  21 ;  Gen.  Stat.  1889,  pars.  253^-2540. 

Finally,  it  is  insisted  that  the  defendant, 
upon  his  own  testimony,  is  guilty  of  taking 
or  receiving  an  order  for  intoxicating  liq- 
uors, under  section  12,  chap.  149,  Sess.  Laws 
1885 ;  paracrraph  2550,  Gen.  Stat.  1889.  The 
testimony  does  not  show  that  the  defendant 
took  or  received  any  order  for  intoxicating 
liquors,  within  the  provisions  of  the  statute. 
At  most,  according  to  his  testimony,  he  was 
a  purchaser  of  liquor  for  himself,  and  acted 
as  the  agent  or  intermediary  of  his  associates 
or  the  other  buyers.  If  the  defendant  had 
sold  the  liquor  himself,  or  if  he  had  acted 
as  agent  or  clerk  for  the  seller,  upon  proper 
instructions  to  the  jury  he  could  have  been 
convicted.  If  this  court  should  determine 
that,  in  prosecutions  against  parties  for  the 
unlawful  sale  of  intoxicating  liquors,  the 
purchaser  is  equally  guilty  with  the  seller, 
the  statute  would  be  much  more  difi^cult  of 
enforcement.  Most  of  the  convictions,  in 
prosecutions  of  this  kind,  are  sustained  by  the 
testimony  of  purchasers;  and,  if  purchasers 
and  sellers  are  equally  guilty,  prosecutions 
will  be  less  successful  than  heretofore,  even 
if  the  testimony  of  the  purchasers  cannot  be 
used  against  them. 

The  judgment  of  the  District  Court  toiU  te 
reversed,  and  cause  remanded. 

All  the  Justices  concur. 
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J.   li.   POLING,    Admr..   etc.,    of  Cbarlea 

SwaiD,  Deceased, 

f. 

OHIO  RIVER  R  CO.,  Pff.  in  Err. 

(88W.ya.64ft.) 

'^1*  A  deelaratlon  for  neiflii^eiiee  Is 
^ood  if  It  oontaiDS  tlie  aubataotial  elementB  of 
a  cause  of  action,  the  duty  violated,  the  breach 
thereof,  properly  airerrecL,  with  such  matters  as 
are  ueceasary  to  render  the  cause  of  action  in- 
teilifffble,  so  that  Judgment  according  to  law  and 
tbe  very  riffht  of  the  case  can  be  riven. 

^«  An  ex  parte  map  or  €dmj§pnum  made 
by  a  witaeas*  and  shown  by  him  to  be  cor- 
rect, may  be  riven  in  evidence  for  the  considera- 
tion of  tbe  jury,  not  as  independent  evidence, 
but  to  be  considered  by  them  in  connection  with 
other  evidence,  so  as  to  enable  them  to  under- 
stand and  apply  iL 

3.  To  make  an  objeetion  made  daring 
tbe  trial  to  the  admisHiion  of  ewldence 
awailable  in  the  appellate  court,  tbe  point 
must  be  made  and  properly  saved  by  bill  of  ex- 
ception. It  is  not  enoufrh  to  note  the  objection 
in  the  certtflcate  of  evidence. 

'4.  Ab  a  general  role,  a  railroad  oom^ 
pany  is  not  responsible  for  the  negligent 
acts  of  United  States  postal  clerks  or  ajirents  up- 
on its  trains. 

4(.  A  railroad  company  has  a  platform 
and  mail  crane  near  a  postofflce  at 
which  the  mail  train  does  not  stop*  but 
the  postal  clerk  from  the  mail  car,  with  a  ''catch- 
er,*^ takes  in  from  the  crane  the  mall  pouch  sus- 
pended thereon,  without  the  train  slacking 
speed.  A  person  who  stations  himself  on  the 
company's  land,  near  the  mail  crane,  for  the  pur- 
pose of  witnessing  tbe  catch,  or  for  some  other 
purpose  of  like  kind,  as  a  mere  voluntary  licen- 
eee,  is  subject  to  the  concomitant  risks  and  dan- 
ger of  injury  thus  assumed,  and  the  company 
does  not  owe  him  the  duty  of  keeping  the  mall 
crane  in  suitable  and  safe  condition.  The  rail- 
road company  is  only  liable  for  such  wanton  in- 
Jury  as  may  be  done  to  such  licensee  by  thegroes 
negligence  of  the  company,  its  agents  and  serv- 
ants. 

4.  A  defendant  who*  after  the  pi«ii»tt*r 
has  s^Ton  in  his  evidence  in  chief*  and 
rests*  then  moves  the  conrt  to  instruct 
the  Jury  to  reader  a  verdict  for  defendant,  but, 
the  motion  being  overruled,  goes  on  with  his 
case,  will  be  held  to  have  waived  his  exception 
taken  to  such  ruling  of  the  court. 

7.  The  road  snrweyor  ntay  chan^  any 
eoonty  road  in  his  prednet  with  the  consent 
of  the  owner  of  the  land  (Code,  9  21,  chap.  48;: 
and,  when  any  road  is  altered,  the  former  road 
shall  be  discontinued  to  the  extent  of  such  al- 
teration, and  no  further,  and  the  new  one  estab- 
lished.   Chap.  48, 8  8B. 

5.  When  theverdict  of  ajnry*  viewed 
accordinfl^  to  the  ordinary  rules  of 
considering  the  ewidence  on  motion 
^Headnotes  by  Hoio;,  J. 


IbranewtriaJ,  Is  plainly  \  ^ 

law  of  the  case  upon  the  facts  "proved,  tbe 
court,  on  motion  of  the  party  aggrieved,  will  set 
the  same  aside  and'  award  a  new  trial;  but  not 
more  than  two  new  trials  can  be  granted  to  tbe 
same  party  in  the  same  cause. 
9.  A  case  in  which  the  Ibregoin^  roles 
are  applied*  and  various  instructions  and 
rulings  are  considered  and  discussed. 

(December  CiaOBL) 

ERROR  to  tbe  Circuit  Court  for  Jackaoo 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  death  of  his  intestate  alleged  to 
have  been  caused  by  defendant's  negligence. 
Beverted. 

The  facts  are  stated  In  the  opinion. 

M€str$.  V.  B.  Archer  and  D.  H.  Leo- 
nard»  for  plainlifl  in  error: 

Negligence  is  the  doing  of  something  which, 
under  the  circumstances,  a  reasonable  person 
would  not  do,  or  the  omission  to  do  something 
in  discharge  of  a  legal  duty  which,  under  tbe 
circumstances,  a  reasonable  person  would  do, 
and  which  act  of  commission,  or  omission,  as 
a  natural  consequence,  directly  following,  pro- 
duces damage  to  another. 

Washington  v.  Baltimore  dO.B.  Co.  17  W. 
Va.  190. 

Negligent  omission  is  tbe  omission  to  do 
someihiog  in  discharge  of  a  legal  duty  wbich, 
under  tbe  circumstances,  a  reasonable  person 
would  do,  and  which  act  of  omission  as  a  nat- 
ural consequence  directly  following  produces 
damages  to  another. 

However  great  the  defendant's  negligence,  if 
it  was  committed  without  violating  any  duty 
which  he  owed  either  directly  to  the  plaintiff, 
or  to  tbe  public,  in  a  matter  whereof  he  had 
tbe  right  to  avail  himself,  tbere  is  notbing 
which  the  law  will  redress. 

Bishop,  Non-Cont.  L.  §  446. 

Tbe  plaintiff  must  show  a  breach  of  some 
duty  owing  to  him,  or  which  was  imposed  for 
bis  benefit. 

1  Sbearm.  <&  Redf.  Neff.  %  816. 

Tbe  railway  is  not  liable  to  licensees  for  in- 
juries resulting  from  the  condition  of  its  prem- 
ises, or  caused  by  its  failure  to  maintain  those 
premises  in  repair,  but  it  is  liable  to  licensees 
lor  injuries  caused  by  negligence  in  tbe  opera- 
tion of  its  line. 

Patterson,  Railway  Accident  Law,  176. 
See  also  Wbittaker's  Smith,  Neg.  61-63;  Whar- 
ton. Neg.  2d  ed.  g  844. 

A  person  who,  without  invitation,  visits  a 
telegraph  office  merely  for  tbe  purpose  of  pay- 
ing a  friendly  call  to  tbe  operator,  which  of- 
fice is  owned  and  occupied  by  a  railroad  com- 
pany for  its  own  purposes  and  convenience, 
and  which  is  located  on  its  land,  and  near  its 
track,  from  which  occasional  messages  are 
sent  and  received  for  outside  parties  for  pay, 
visits  said  office  as  a  mere  voluntary  licensee. 


Nora— As  to  tbe  liability  of  a  railroad  company 
for  negligent  acts  of  United  States  postal  clerks  or 
agents  upon  its  trains,  see  also  Galloway  v.  Chi- 
cago. M.  ASt.  P.  fi.  Co.,  28  L.  R.  A«  442. 
S4L.R.  A. 


As  to  duty  of  care  toward  mere  licensees  on  prem- 
ises, see  Benson  v.  Baltimore  Traction  Oo.  (Md.)  dO 
L.  R.  A  714,  and  cases  and  nota  there  referred  to 
in /ootnots. 


See  also  20  L.  R.  A.  283. 
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subject  to  the  ooncomitaiit  risks  and  perils, 
and  no  duty  is  imposed  upon  the  owner  or 
occupant  to  keep  its  premises  in  safe  and  suit- 
able condition  for  such  visitors,  and  the  owner 
Is  only  liable  for  such  willful  or  wanton  in- 
jury as  may  be  done  such  licensee  by  the  gross 
negligence  of  its  agents  or  employ^. 

Manning  ▼.  C/tesapeake  dO.  B,  Oo,  10  L.  R. 
A.271,86W.  Va.  829. 

Swain  was  not  in  the  public  road  but  was 
upon  the  lands  bought  by  the  defendant  from 
J.  y.  Hall  and  wife. 

TaU>ott  V.  Kinf,  82  W.  Va.  7. 

A  land  owner  is  not  required  to  take  active 
measures  to  insure  the  safety  of  intruders 
where  he  has  set  no  trap  for  the  purpose  of  in- 
juring trespassers,  nor  is  he  liable  for  an  injury 
resulting  from  the  unlawful  use  of  his  prem- 
ises to  one  entering  upon  them  without  right. 

Ray,  Kegligence  of  Imposed  Duties,  28,  also 
§  7.  pp.  20. 21,  par.  1;  Whittaker's  Smith,  Neg. 
61;  Indermaur  v.  Dame$,  L.  R  1  C.  P.  274;  1 
Tbomp.  Neg.  288.  and  note. 

Affirmative  negligence  must  be  proven  to 
entitle  licensee  to  recover. 

Washington  v.  Baltimore  d  0.  B.  Cb.  17  W. 
Ya.  190:  1  Ray,  Negligence  of  Imposed  Du- 
ties, p.  20,  par.  6. 

The  distinction  between  active  or  affirmative 
negligence  and  omissions  to  act  has  received 
the  sanction  of  the  courts  in  England,  and  in 
many  of  the  states  of  the  Union. 

BounseU  v.  Smtfih,  7  C.  B.  N.  8.  781;  Nichols 
eon  V.  Brie  i2.  O!?.  41  N.  Y.  625:  Sutton  v.  New 
York  Cent.  &H.B.B.C0.W  N.  Y.  248;  Fib- 
tory  V.  Baker,  67  N.  Y.  866;  Cutick  v.  Adame, 
115  N.  Y.  55;  Seterp  v.  Niekereon,  120  Mass. 
806,  21  Am.  Rep.  514;  Sweeny  y.  Old  Colony  d 
JV'.  B.  Co.  10  Allen,  368,  87  Am.  Dec.  644; 
Ba/rry  v.  New  York  Cent,  d  H,  B,  B,  Co,  92 
N.  Y.  289,  44  Am.  Rep.  877;  l^fmey.  New 
York  Cent.  dH.B.B.  Co.  104  N.  Y.  867, 58  Am. 
Rep.  512. 

Deceased  was  at  most  a  wayfarer  loitering 
around  defendant's  premises  for  his  own 
amusement,  and  as  such,  the  defendant  was 
only  bound  not  to  purposely  or  willfully  in- 
jure him. 

A  loiterer  around  the  station  of  a  railroad 
company  is  entitled  to  no  other  duty. 

Wharton,  Neg.  §§  658,  821,  822;  Manning 
V.  Chesapeake  A  0.  B  Co.  16  L.  R.  A.  271,  86 
W.  Va.  829;  Qillis  v.  Pennsylvania  B.  Go.  59 
Pa.  129,  98  Am.  Dec.  817;  Baltimore  d  0.  B, 
Co.  y.  Sehwindling,  101  Pa.  258,  47  Am.  Rep. 
706. 

Unless  contrivances  are  placed  on  such  prem- 
ises with  an  actual  or  constructive  intent  to 
hurt  intruders,  the  proprietor  is  not  liable  for 
injuries  resulting  to  persons  by  reason  of  the 
condition  in  which  the  premises  have  been  left, 
or  from  the  prosecution  of  the  business  thereon 
in  which  the  owner  had  a  right  to  engage. 

Schmidt  v.  Bauer,  5  L.  R.  A.  581,  and  note, 
80  Cal.  565. 

The  fact  that  the  premises  were  owned  by  a 
railroad  company  does  not  change  the  rule. 

Where  one  enters  upon  the  premises  of  an- 
other as  a  mere  licensee,  without  any  entice- 
ment or  inducement,  he  does  so  at  bis  own 
risk,  and  as  to  him  the  owner  owes  no  duty  of 
Care  or  vigilance. 

Sterger  v.  Van  Siden,  16  L.  R.  A.  640,  182 
S4L.R.A. 


N.  Y.  499;  lainois  Cent.  B.  Ch,  v.  Oodfrey,  71 
m.  600,  22  Am.  Rep.  112;  Spieer  v.  Chesapeake 
d  0.  B.  Co.  11  L.  R.  A.  885,  84  W.  Va.  614. 

The  ri^ht  of  the  public  in  a  highway  cross- 
ing a  railroad,  is  sinjply  a  right  of  passage 
across  the  railroad.  The  public,  and  no  in- 
dividual Uiereof,  have  the  right  to  commit  ft. 
trespass  upon  the  railroad  company's  property 
within  the  limits  of  the  highway  crossing. 
He  cannot  interfere  with  the  rails  or  grounds, 
or  obstruct  the  tracks,  simply  because  it  is  in 
the  highway,  without  committing  a  trespass. 

SeUy  V.  Michigan  Cent.  B.  Co.  &  Mich.  186. 

A  person  who  without  right,  with  a  full 
knowledge  of  the  location,  voluntarily  placet 
himself  upon  a  railroad  track  at  a  place  where 
there  is  no  crossing,  and  which  is  a  known 
place  of  danger,  and  Is  killed  by  a  passing- 
train,  is  negligent,  and  no  damages  can  be  re- 
covered for  his  death  except  for  wanton  in- 
jury. 

Pittsburgh,  Ft.  W.dC.B.  Cb.  T.  Collini,  87 
Pa.  405,  80  Am.  Rep.  871. 

It  was  only  where  an  injury  is  shown  to- 
have  been  willfully  or  purposely  committed, 
that  contributory  negligence  ceases  to  be  a. 
defense. 

Pennsylvania  Co.  y.  Sinclair,  62  Ind.  801, 30 
Am.  Rep.  185;  Beyel  v.  Newport  News  d  M. 
V.  B.  Co.  84  W.  Va.  688. 

The  cause  of  this  accident  was  the  failure  of 
the  postal  clerk,  who  had  only  been  on  duty 
for  a  few  days,  to  elevate  the  hook  used  by 
him  in  catching  mail  sacks,  to  a  sufficient 
height  to  miss  the  lower  arm  of  the  crane. 

A  railroad  company  is  not  responsible  for 
the  negligent  acts  of  postal  clerks  or  agent* 
upon  its  traina 

Muster  v.  Chicago,  M.  d  St.  P.  B.  Co,  61 
Wis.  825,  60  Am.  Rep.  141;  MeUor  v.  Missouri 
Pae.  B.  Co.  10  L.  R.  A.  88, 105  Mo.  455;  Snout 
V.  Fitchburg  B.  Co.  186  Mass.  652, 49  Am.  Rep. 
40. 

Beargument. 

The  cause  of  an  injury  in  the  contemplation' 
of  law  is  that  which  immediately  produces  it 
as  its  natural  consequence;  and  therefore  if  a. 
party  be  guilty  of  an  act  of  negligence,  which 
would  naiurafly  produce  an  injury  to  another, 
but,  before  such  injury  actually  results,  a  third 
person  does  some  act  which  is  the  immediate- 
cause  of  the  injury,  such  third  person  is  alone 
responsible  therefor,  and  the  onginal  party  ia 
in  no  degree  responsible  therefor,  though  t  he- 
accident  could  never  have  occurred  but  for 
his  negligence. 

Washington  v.  Baltimore  dO.BCo.  17  W. 
Va.  190. 

The  action  of  the  mail  clerk  was  an  inde- 
pendent action  absolutely,  wholly,  and  totally 
outside  the  operation  of  the  train,  or  any  part 
thereof,  and  he  is  disconnected  with  any  agent 
of  the  company  or  any  of  its  servants  in  charge- 
of  said  train,  and  absolutely  beyond  the  reach 
and  control  of  any  person  connected  with  the 
raUroad  company. 

16  Am.  &  £ng.  Encydop.  Law,  p.  444,  and 
note. 

Messrs.    N.  C.    Prlckett,    James    H,.  • 
Couch,  Jr.,  Charles  £•  ^ogg,  for  defend- 
ant in  error: 

It  is  neither  usual  nor  necessary  to  specifr 
the  acts  or  omissions  of  the  defendant  whioa 
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coDstitate  tbe  neglSgenee.  Tbis  ii  a  matter  of 
proof  and  need  not  be  gpedfied  in  tbe  declara- 
tion. 

Hawker  v.  Baltimore  dt  0.  B.  Co.  16  W.  Ya. 
635,  M  Am.  Hep.  885;  Gvlf,  0.  d  8.  P,  R.  Co. 
V.  WaMngton,  4  U.  8.  App.  121,  49  Fed.  Rep. 
847;  HanBf.  Dig.  §  6005;  Ford^oe  v.  MerHU, 
49  Ark.  277;  Qroen  ▼.  New  York,  8  Abb.  Pr. 
27;  Meuer  ▼.  StaUn  lOand  B.  Co.  T  N.  Y.  8. 
R  245. 

A  general  allegation  of  negligence,  witbont 
atating  the  particular  acts  which  constitute  the 
negligence,  IS  good  against  a  general  demurrer. 

Harper  v.  horfolk  d  W.  B.  Co.  86  Fed.  Rep 
102;  liolnU  d  M.  R  Co,  ▼.  Cremhato,  65  Ala. 
666;  Anderoon  ▼.  Eoit,  2  L.  R.  A.  712, 117  Ind. 
126;  Seott  ▼.  Hogan^  72  Iowa,  614;  MeFadden 
T.  MmouH  F^.B.Co.92  Mo.  848. 

May  not  the  defendant's  liability  in  this  ac- 
tion be  classified  with  those  cases  where  per- 
sons on  the  highway  are  injured  from  some- 
thing thrown  from  or  falling  m>m  the  adjoining 
f property,  treating  the  defendant  as  the  owner 
rom  whose  property  the  dangerous  mail  crane 
arm  (by  reason  of  its  malconstruction  and  non- 
repair) was  thrown? 

Beach,  Oontrib.  Keg.  §g  276-284;  9  Am.  A 
£ng.  £ncyclop  Law,  884,  note  1, 

A  railway  is  liable  to  persons  who  are  right- 
fully on  the  highway,  if  it  so  negligently  trans- 
sets  its  business  as  to  render  movement  there- 
on dangerous  to  passers-by. 

Patterson,  Railway  Accident  Law,  148-151; 
Angell,  Highways,  §  845;  Qutff  aJt&F.B. 
Co.  v.  Waihington,  supra. 

Could  the  defendant  build  the  crossing, 
open  the  road  thence  to  the  river  landing,  and 
then  be  heard  to  say  that  such  was  not  the 
public  road,  when  it  was  built  for  the  public, 
Intended  for  public  use,  and  actually  used  as 
the  public  road  iq  the  room  and  stead  of  the 
old  road  ihat  had  been  filled  up  and  destroyed 
by  the  defendant 

Hank$  y.  Boston  dA.B,  Co.  147  Mass.  496; 
WasMmm  ▼.  Chicago  dJi.W.RCo.^Q  Wis. 
474. 

And  though  decedent  may  have  been  stand- 
ing on  tbe  verge  of  the  bank  made  by  cutting 
down  the  road  in  order  to  put  it  on  the  proper 
grade,  he  was  none  tbe  less  in  the  highway  as 
£e  was  clearly  within  tbe  thirty  feet  allotted 
thereto. 

Beach,  Contrib.  Neg.  %  244;  Harrower  v. 
Bitoon,  87  Barb.  808;  Bex  v.  BimeU,  6  East, 
427;  Diekoy  v.  Maine  TeUg.  Co.  46  Me.  488; 
Little  Miami  B.  Co.  v.  Greene  County  Comre. 
81  Ohio  8t.  888;  4  Am.  &  En^.  Encyciop. 
Law,  916;  9  Am.  &  Eng.  Encyclop.  Law,  411. 

To  render  a  railroad  company  liable  for  in- 
juries caused  by  its  negligence,  it  is  only  nec- 
essary that  the  person  injured  shall  have  been 
free  from  fault,  and  that  the  company  shall 
have  failed  to  perform  an  obligation  which  it 
owed  to  the  public  ^nerally,  and  thereby 
caused  the  injury.  It  is  not  necessary  that  the 
company  shall  have  been  guilty  of  negligence, 
particularly  in  its  relations  to  the  person  in- 

Pennsyltania  Co.  v.  Langendarff,  18  L.  R.  A. 
190,  48  Ohio  St.  816. 

By  placing  the  crane  at  a  public  crossing  and 
on  tike  side  of  a  public  highway,  it  became  the 
duty  of  the  defendant  at  all  times  and  under 
24L.R.A. 


any  and  all  circumstances  to  see  that  it  did  not 
render  the  highway  near  thereto  and  the  cross- 
ing thereat  less  safe  to  the  public  than  before;, 
and  whether  it  did  become  less  safe  to  the  pub- 
lic by  reason  of  its  location  at  such  crossing,  or 
by  reason  of  the  manner  of  its  construction  as 
a  crane,  or  by  reason  of  its  being  in  bad  repair,, 
are  all  questions  for  the  jury. 

4  Am.  &  Eng.  Encyclop.  Law,  909,  citing 
Baborte  v.  Chicago  d  If.  W.  B.  Co.  86  Wis.  679. 

If  this  accident  was  due  to  the  breakincr  of 
defendant's  mail  crane,  it  cannot  be  ezcusea  by 
showing  that  it  was  erected  and  approved  by 
competent  engineers. 

Philadelphia  d  B.  R  Co.  ▼.  Anderson.  94 
Pa.  851,  89  Am.  Rep.  787;  Bpooner  v.  Dda- 
wire,  L.  d  W,  B.  Co.  116  N.  Y.  22. 

Whether  the  defendant  was  guilty  of  negli- 
gence toward  plaintiff's  decedent,  must  be  de- 
termined by  the  jury. 

WaskinAfn  v.  Baltimore  d  0.  B.  Co.  17  W. 
Ya.  190;  Wells,  Questions  of  Law  and  Fact, 
§§  261,  267. 

Ordinarily  the  injury  of  a  person  at  a  railway 
highway  crossing  raises  no  presumption  that  the- 
company  has  been  negligent.  But  where  there 
is  some  evidence  from  which  a  reasonable 
mind  could  fairly  infer  that  there  had  been 
negligence  on  the  part  of  the  railroad  company,, 
the  question  becomes  one  of  fact  for  the  jury. 

4  Am.  A  Eng.  Encyclop.  Law,  987. 

Where  the  accident  is  unexpected  and  extra- 
ordinary, not  happening  in  the  ordinary  course- 
of  things,  a  presumption  of  negligence  doea< 
arise. 

Bintoul  V.  New  York  Cent,  d  H.  R  B.  Co. 
17  Fed.  Rep.  905;  Whittaker's  Smith,  Neg. 
pp.  419,  520;  16  Am.  A  Eng.  Encyclop.  Law, 
pp.  448-452. 

The  use  by  witness  of  a  plat  or  diagram  to- 
illustrate  or  explain  his  testimony  is  every-day 
practice  and  has  the  ssnction  of  high  authority. 

1  Wharton,  Ev.  §§  676,  677;  MiesovH,  K.  d 
T.  B.  Co.  V.  Moore  (Tex.)  Feb.  14,  1891;  Mc- 
Yey  V.  Durkin,  186  Fa.  418. 

In  the  authorities  referred  to  the  maps  and 
plates  as  well  as  the  diagrams  were  permitted 
to  go  in  evidence  to  thejury. 

Brown  V.  Qalesfmrg  Pressed  Brick  d  Tile  Co. 
1B2  111.  648;  B<men  v.  Huntington,  85  W.  Va. 
682;  Stewart  v.  EverU,  76  Wis.  85. 

Number  4  was  instruction  properly  refused 
by  the  court  because  it  assumes,  in  tbe  main, 
to  settle  the  very  question  in  controversy  by 
treating  it  as  matter  of  law,  thus  diHwing 
from  tbe  jury  the  determination  of  the  facts 
constituting  the  negligence,  if  any,  in  this- 
CRse;  and  further,  because  it  seeks  to  create  a 
distinction  between  active  and  passive  negli- 
gence, a  distinction,  if  it  ever  did  obtsin,  that 
cannot  be  upheld  upon  sound  principles  of 
law  or  reason. 

Beach,  Contrib.  Neg.  g  25,  note  2;  Harriman 
V.  PittOmrgh,  C.  d  8t.  L,  R  Co.  4Si  Ohio  St. 
11;  Pacific  R  Co.  v.  BouU,  12  Kan.  828. 
Walsfi  V.  Mississippi  Valley  Transp.  Co.  52 
Mo.  484;  Whalen  v.  St.  Louis,  K.  C.  d  N.  B. 
Co.  60  Mo.  828;  Steele  v.  Burkhardt,  104  Mass. 
59, 6  Am.  Rep.  191;  Needham  v.  San  Francisco- 
d  S.  J.  B.  Co.  87  Cal.  417;  NashvOU  d  C.  B. 
Co.  V.  Smith,  6  Helsk.  174;  Manly  v.  Wilming- 
ton d  W.  B.  Co.  74  N.  C.  665;  Trow  v.  Ver- 
mont Cent  RCq.^  Yt.  487, 68  Am. Dec.  191;. 
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State  Y.  Mancfiester  df  L.  R  Oo.  52  N.  H.  528; 
Eerwhaeker  v.  CievelaHd,  0.  d  (7.  B.  Co.  3  Ohio 
St.  172,  62  Am.  Dec.  246. 

It  is  not  for  the  court  to  tell  the  Jury  what 
lacts  coDSlitute  negligence. 

Beacb,  Conirib.  Neg.  §  444.  note  B;  Penn- 
^flwinia  Co.  v.  Frana,  112  IIL  898:  Andtewe 
T.  Bunyon,  65  Cat.  629:  Myers  v.  Indianapolis 
<ft  St.  L.  B.  Co.  118  111.  886:  Clay  v.  Chicago 
<fe  A.  B.  Co.  17  Mo.  App.  629;  Dexier  ▼.  M> 
Oready,  54  Conn.  171. 

Where  a  highway  is  shown  to  exist  pursuant 
to  law,  the  burden  of  showing  discontinuance, 
Tacation,  or  abandonment  thereof  is  upon  him 
who  asserts  that  the  public  have  lost  their 
rights  therein. 

Elliott,  Roads  &  Streets,  658. 

Whether  the  surveyor  accepted  this  road  is 
wholly  immaterial.  It  was  the  highway  as 
restored  by  the  railroad  company,  and  it  can- 
not be  heard  to  say  in  an  action  like  this  that 
this  left-hand  road — the  road  offered  by  it  as 
the  restored  highway— is  not  the  public  high- 
way. If  the  defendnnt  failed  to,  do  its  whole 
duty  in  the  matter  of  restoring'  this  road  to 
such  state  as  required  by  law  then  it  was  in- 
dictable under  section  45,  chapter  43,  of  the 
Code. 

State  V.  MonongaJiela  Biver  B.  Co.  87  W.  Va. 
108. 

Where  the  decedent  was  standing,  whether 
there  was  a  public  road  leading  from  the  cross- 
ing, on  the  left,  to  the  river,  and  whether  he 
was  in  the  line  of  this  road,  are  properly  ques- 
tions for  the  determination  of  a  jury. 

Wells.  Questions  of  Law  and  Fact.  §§  255, 
Ml,  267;  Kelly  Nail  d  Iron  Co.  v.  Laiorenoe 
Furnace  CI?.  5  L.  R  A.  652,  46  Ohio  St.  544. 

Here  the  defendant  built  the  left-hand  road 
as  and  for  the  public  road,  and  from  the  time 
of  the  construction  of  the  railroad  in  1886  until 
some  time  in  1887  it  was  the  only  road  that 
could  be  used,  and  this  highway  never  having 
been  shut  up,  but  kept  open  and  used  at  aU 
times  by  foot  passengers  and  by  persons  travel- 
ing on  horseback  to  the  river,  did  not  the  de- 
fendant, under  all  these  circumstances,  im- 
pliedly extend  an  invitation  to  the  public  to 
make  use  of  this  road?  If  so,  the  defendant, 
when  standing^  therein,  was  neither^a  trespasser 
nor  a  licensee  in  the  proper  sense  of  the  term. 
*  Missouri  Pae.  B.  (h.  v.  Bridges,  74  Tex.  520: 
Beeman  v.  Boston  d^  A.  B.  Co.  147  Mass.  495; 
Stewart  v.  Pennsylvania  B.  Co.  (Ind.)  14  Am. 
&  Eng.  R.  R.  Gas.  679;  Taylor  v.  Delaware 
<fc  E.  Canal  Co.  113  Pa.  162, 57  Am.  Rep.  446; 
Stewart  v.  Cincinnati,  Tf.  dt  M.  B.  Co.  80 
ilich.  166;  Philadelphia  db  B.  B.  Co.  v.  Trout- 
man,  11  W.  N.  C.  458;  WOb  v.  Portland  d 
K.  B.  Co.  57  Me.  118. 

That  the  defendant  had  ample  and  full  notice 
of  this  crane  being  dangerous  by  reason  of  its 
inal  construction  there  cannot  be  a  shadow  of 
doubt. 

If  the  defendant  had  notice,  or  what  was 
equivalent  thereto,  then  it  is  liable  to  the  plain- 
tiff's decedent,  although  he  may  have  been  on 
the  defendant's  premises  as  a  licensee,  and  not 
in  the  public  road. 

Beach,  Contrib.  Neg.  2d  ed.  p.  71.  note^ 

It  is  wholly  immaterial  what  decedent  was 
doing  in  the  road.  Even  though  he  had  been 
engaged  in  an  illegal  act  the  defendant  could 
1^  L.  R.  A. 


not  interpose  this  as  a  defense  to  its  own  negli- 
gence. 

Beach,  Contrib.  Neg.  p.  45,  citing  Baker  t. 
Portland,  58  Me.  199,  4  Am.  Rep.  274. 

The  company  must  so  construct,  repair,  and 
improve  the  crossing  as  to  meet  the  increasing 
wants  of  the  public. 

4  Am.  &  Eng.  Encyclop.  Law,  p.  908. 

Holt,  «/.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  trespass  on  the  case, 
brought  in  the  circuit  court  of  Jackson 
county  on  22d  March,  1892,  bv  Poling,  aa 
administrator  of  C.  Swain,  against  the  Ohio 
River  Railroad  Company,  for  causing  the 
death  of  his  intestate,  C.  Swain,  which  re- 
sulted in  a  judi^ment  for  plaintiff  for  $3,000, 
from  which  de&ndant  has  obtained  this  writ 
of  error.  The  assignments  of  error  will  be 
considered  somewhat  in  the  order  made. 

1.  The  court  erred  in  overruling  defend- 
ant's demurrer  to  the  declaration.  The  de- 
claration contains  three  counts,  and  the  de- 
murrer is  to  the  declaration  and  to  each  count. 
In  Hawker  v.  Baltimore  d  0.  B.  Co.  15  W. 
Va.  628,  36  Am.  Rep.  825,  it  is  held  that  a 
declaration  against  a  railroad  company  for 
negligently  and  wrongfully  killing  the 
plaintiff's  cattle  on  its  track  need  not  state 
the  acts  of  omission  or  commission  which 
constitute  the  negligence  and  wrong.  It  is 
neither  usual  nor  necessary  in  this  state  to 
specify  the  acts  or  omissions  of  defendant 
which  constitute  the  negligence.  This  is 
matter  of  proof,  and  need  not  be  specified  in 
the  declaration.  It  was  not  specified  in  the 
declaration  in  the  case  of  Blaine  y.  Chesapeake 
d  0.  B.  Co.  9  W.  Va.  253,  nor  in  Baylor  v. 
Baltimore  d  0.  B.  Co.  Id.  270 ;  and  the  de- 
clarations in  these  cases  were  held  good  on 
demurrer.  It  is  good  if  it  contains  the  sub- 
stantial elements  of  a  cause  of  action ;  and 
the  demurrer  must  be  overruled,  unless  there 
be  omitted  something  so  essential  to  the  ac- 
tion that  judgment  according  to  law  and  the 
very  right  of  the  cause  cannot  be  given. 
But  the  declaration  must  set  forth  the  duty 
which  has  been  neglected,  and  aver  the  neg- 
lect. Flint  d  P.  M.  B.  Co.  v.  Stark,  38 
Mich.  714.  The  essential  ground  or  princi- 
pal subject-matter  of  complaint,  with  such 
matter  of  inducement  as  may  be  necessary  to 
lead  up  to  or  render  it  intelligible,  intro- 
duced and  averred  with  time  and  place  in 
the  technical  modes  of  expression  suited  to 
the  action,  was  all  that  was  ever  necessary 
under  the  strictest  forms  of  common- law 
pleading.  The  first  count  avers  that  plain- 
tiff's intestate  lost  his  life  by  reason  of  the 
negligence  of  defendant  in  failing  to  keep 
its  mail  crane  in  safe  condition,  decedent 
beinff  at  the  time  a  traveler  on  the  highway, 
and  without  fault  on  his  part ;  giving  the  cir- 
cumstances with  great  particularity.  Nec- 
essary implications  of  fact  and  matters  of  law 
need  not  he  averred.  It  avers  that  it  was  de- 
fendant's duty  to  keep  at  all  times  a  proper 
and  safe  mail  crane  at  Douglas  station,  and 
that  by  the  neglect  of  such  duty  defendant 
caused  his  intestate's  death ;  that  is,  defend- 
ant's duty  to  decedent  as  a  traveler  on  the 
highway.    The  second  count  avers  the  duty 
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•of  defendant  to  keep  its  said  mail  crane  and 
-appliances  and  railroad  track  safe  and  free 
from  danger  to  the  traveling  public,  and  to 
«11  persons  rightfully  at  or  near  said  crane 
and  railroad  ;  that  defendant  neglected  such 
duty ;  that  in  consequence  thereof  decedent 
lost  his  life  while  on  and  near  the  public 
Toad,  and  without  fault  on  his  part.  The 
third  count  is  substantially  the  same.  The 
averments  that  the  father  Newman  Swain, 
sustained  damage  by  reason  thereof,  may  be 
regarded  as  impertinent,  and  therefore  may 
"he  disregarded  as  surplusage,  as  he  is  not 
the  plaintiff.  And  the  declaration  concludes 
in  the  usual  form :  ^  And  thereupon  the  said 
plaintiff  says  that  by  reason  of  the  premises,  ^ 
•etc.,  **and  by  force  of  the  statute  in  such 
-cases  made  and  provided,  an  action  hath  ac- 
•crued  to  him,  as  such  administrator  as  afore- 
said, to  have  and  demand  of  and  from  the 
«aid  defendant,  for  and  b^  reason  of  the 
grievous  wrongs  and  injuries  in  said  three 
counts  mentioned,  damages  to  the  amount  of 
ten  thousand  dollars,  for  the  uses  and  pur- 
poses in  said  several  counts  mentioned,  and 
therefore  he  brings  this  suit.** 

By  the  statute  of  this  state  giving  the  right 
of  action  in  such  cases,  the  action  is  brought 
by  and  in  the  name  of  the  personal-  representa- 
tive of  such  deceased  person,  and  the  amount 
recovered  in  any  such  action  shall  be  distri- 
buted tp  the  parties  and  in  the  proportions 
provided  by  law  in  relation  to  the  distribu- 
tion of  personal  estate  left  by  persons  dying 
intestate  (Code,  g§  5,  6,  chap.  108)  ;  dam- 
ages given  not  to  exceed  $10,000,  and  barred 
in  two  years.  See  Statute  of  Descents  and 
Distributions,  chap.  78.  It  will  be  seen  by 
section  10  that  to  the  state  shall  accrue  all 
the  personal  estate  of  any  decedent  of  which 
there  mav  be  no  other  distributee.  It  may 
be  that  the  state  would  not  take ;  in  which 
•event  it  would  certainly  not  be  improper  to 
aver  that  there  are  distributees,  but  not  nec- 
-essary,  because  it  must  be  assumed  that 
kindred  exist,  and  it  need  not  be  averred. 
Cooley,  Torts  (2d  ed.)  top  p.  817.  The  de- 
iinurrer  was  properly  overruled. 

In  this  case  the  court  has  certified  all  the 
evidence  under  section  9,  chap.  181,  Code, 
from  which  the  material  facts  appear  to  be 
as  follows :  In  1886  the  defendant  company 
built  its  road  along  the  Ohio  river,  through 
the  county  of  Jackson,  where  the  death  of 
<]lharles  Swain,  the  subject-matter  of  this 
suit,  took  place.  There  was  an  old  county 
Toad  of  long  standing  leading  from  Douglas 
landing,  in  Grant  district,  on  the  Ohio  river, 
back  to  Murrayville,  on  the  turnpike.  By 
order  of  18th  April,  1886,  the  county  court 
of  Jackson  county  **  granted  its  consent  to 
the  said  company  to  construct,  maintain, 
and  operate  its  railroad  across  any  highway 
or  public  road  in  said  districts  of  Ravens- 
wood,  Grant,  or  Union,  in  this  county, 
when  necessary  to  do  so,'  but  upon  the  fol- 
lowing conditions:  That  if  said  railroad 
company  shall,  by  the  building  of  its  said 
road  or  otherwise,  obstruct  any  public  road 
in  this  county,  it  shall  put  the  road  ob- 
structed in  as  good  condition  at  every  cross- 
ing of  said  railroad  as  it  was  before  the  ob- 
struction, and  in  all  other  respects  according 
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to  law.''  In  the  fall  of  1886  the  construction 
company  building  the  railroad  along  the 
Ohio  river,  at  the  point  called  ''Lone  Cedar,  ** 
or  ''Douglas  Landing,**  changed  to  the  old 
county  road,  moving  it  down  about  100  feet, 
made  a  crossing  over  the  track  16  feet  wide, 
and  jE^raded  the  road  from  there  to  Douglas 
landing,  at  the  river ;  but  the  road  surveyor 
refused  to  receive  that  part  of  the  road  from 
the  railroad  to  the  river.  In  the  winter  of 
1886-1887  the  river  washed  away  the  new 
road  next  to  the  river.  The  road  surveyor 
then  had  a  new  road  made  from  the  crossing 
into  the  old. road,  on  the  river  side  of  the 
railroad,  which  has  been  used  and  worked  as 
the  public  road,  under  the  direction  of  the 
road  surveyor,  ever  since.  The  land  between 
the  railroad  and  the  river  at  Douglas  landing 
is  lying  open,  unfenced ;  and  the  road  made 
by  the  construction  company  is  also  used  as 
a  foot  path,  and  for  horsemen,  but  is  not 
worked  or  recognized  as  the  highway,  and,  if 
it  had  ever  been  a  part  of  the  county  road,  it 
had  in  the  spring  of  1887  been  abandoned, 
and  thenceforwara  was  a  mere  private  path, 
used  by  tacit  permission  of  Hall,  the  land- 
owner. The  road  made  by  the  construction 
company,  turning  to  the  left,  and  the  new 
road,  turning  to  the  right,  separate  at  the 
railroad  crossing,  and  come  together  at  the 
landing  on  the  beach;  the  distance  being 
only  75  yards.  The  crossing  over  the  track 
is  15  feet  wide.  On  the  river  side  of  the 
track,  and  8  feet  below  the  16-foot  crossing, 
the  railway  company  erected  a  platform  and 
mail  "crane/  but  no  other  building,  called 
"Douglas  Station,"  where  by  means  of  a 
"mail  catcher**  on  the  car,  mail  pouches 
could  be  taken  on  without  stoppingor  slack- 
ening the  speed  of  the  train.  The  mail 
pouches  and  the  mail  catchers  attached  to 
the  postal  cars  for  taking  up  mails  without 
stopping  the  trains  are  furnished  by  the 
United  States  government  mail-equipment 
division  of  the  postoffice  department ;  but  the 
mail  cranes  are  constructed,  erected,  and  are 
to  be  kept  in  good  order  by  the  railroad  com- 
panies, at  their  expense.  The  store  where 
the  Lone  Cedar  postoffice  was  kept  was  on 
the  hill  side  from  the  railroad,  about  180  or 
190  feet  distant.  The  deceased,  Charles 
Swain,  was  an  intelligent,  sober,  indus- 
trious, strong,  healthy  young  man ;  twenty 
years  old,  lacking  three  months ;  living  with 
his  father,  Newman  Swain,  about  one  and  a 
half  miles  back  in  the  country  from  the  sta- 
tion in  question.  Father  and  son  were  at  the 
station  together  on  the  morning  of  the  acci- 
dent. The  mail  train  came  in  about  noon, 
and,  not  wishing  to  return  until  they  should 
get  their  mail,  young  Swain,  with  the  con- 
sent of  his  father,  went  hunting  with  a  young 
man  named  George  Pickering,  who  some- 
times acted  as  deputy  postmaster  at  that 
place.  They  were  hunting  near  by,  on  the 
land  of  Mr.  flail.  Near  noon  they  quit  hunt- 
ing ;  came  down  to  the  railroad,  about  75  or 
100  feet  down  the  river,  below  the  station ; 
walked  up  the  track  to  the  platform ;  stayed 
there  five  or  ten  minutes ;  heard  the  coming 
south-bound  mail  train  whistle  when  a  half 
or  t^ree  fourths  of  a  mile  away;  saw  the 
train  come  in  sight  about  600  yards  off ;  young 
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Swain  saying,  **  That  is  engine  No.  16. "  The 
two  young  men  then  walked  across  the  plat- 
form back  of  tlie  crane,  next  the  river,  and 
stepped  on  a  rise  or  bank  15  feet  from  the 
upright  of  the  mail  crane.  The  mail  sack 
was  lianging  on  the  crane  when  they  came 
up,  and  tiiey  knew  that  the  mail  clerk  on  the 
approaching  train  would  attempt  to  catch  the 
sack.  The  lower  arm  had  been  struck  by 
tlie  catcher,  and  knocked  off,  about  two  weeks 
before.  When  the  mail  car  came  up,  the 
postal  clerk  caught  the  mail  pouch  hanging 
on  the  crane,  the  train  running  twenty  or 
twenty-five  miles  per  hour,  but7  on  making; 
the  catch,  struck  the  lower  arm  of  the  mail 
crane  with  tha  hook  of  the  catcher,  knocking 
off  the  upper  part  of  the  lower  arm,  and 
hurling  it  forward,  and  around  against  the 
left  breast  of  young  Swain  with  such  force 
that  he  took  a  few  steps,  fell,  and  died  in  a 
few  seconds.  The  piece  of  the  lower  arm 
broken  off,  and  thrown  around  and  back 
against  young  Swain,  was  large  at  one  end, 
tapering  to  afeather  edge  at  the  other,  which 
was  the  explanation  given  by  a  witness  of  the 
direction  in  which  the  blow  by  the  catcher 
threw  it.  The  decedent  had  no  business  with 
the  train ;  was  there  simply  as  a  looker-on 
at  the  pa8sin|[  mail  train.  He  was  not  trav- 
eling on,  or  m  any  way  using,  the  county 
road.  But  one  of  the  questions  of  fact,  about 
which  a  considerable  part  of  the  testimony 
was  given,  was  whether  the  point,  15  feet 
behind  the  upright  part  of  the  crane,  to 
which  he  walked  as  the  train  approached, 
and  where  he  was  standing  by  the  side  of 
Mr.  Pickering  when  he  (Swain)  was  struck 
and  killed,  was  in  the  county  road  or  not. 
It  was  within  the  railroad  company's  rip^ht 
of  way.  There  is  a  diagram  in  evidence 
which  shows  with  great  precision  where  the 
decedent  stood  when  killed,  with  reference 
to  these  two  roads.  He  was  not  within  the 
80  feet  of  the  road  running  from  where  the 
road  crosses  the  rails  to  the  right  to  the  land- 
ing at  the  river,  but  was  within  the  80  feet 
of  the  road  turning  to  the  left,  and  runninjc: 
to  the  river  at  the  same  point,  being  11  feet 
from  the  center  of  the  80- foot  right  of  way, 
but  was  not  within  the  80- foot  right  of  waj 
of  the  road  turning  to  the  riglit.  There  is 
also  a  diagram  showing  the  location  of  the 
mail  crane,  and  also  a  great  deal  of  evidence 
as  to  whether  it  was  a  safe  and  proper  ap- 
pliance. In  the  present  attitude  of  the  case, 
taking  it  most  strongly  for  plaintiff,  and 
confining  it  to  plaintiff^s  evidence,  after  the 
verdict  of  the  jury,  we  must  regard  it  as  not 
an  appliance  in  complete  and  proper  order, 
to  the  full  measure  of  what  was  required  on 
behalf  of  any  one  to  whom  the  company  owed 
the  duty  to  see  that  such  appliances  under 
their  own  control  were  in  full  and  complete 
and  proper  order;  otherwise.  It  would  not 
have  been  possible  to  strike  the  lower  arm 
of  the  crane  with  the  hook  of  the  catcher. 
The  thing  itself  speaks,  and  shows  that  if  the 
distance  between  the  arms  had  been  greater, 
or  the  catcher  had  been  shorter,  it  would  have 
been  impossible  for  the  catcher,  no  matter  at 
what  angle  raised,  to  have  struck  the  lower 
arm ;  but  it  cannot  in  any  proper  sense  be 
called  a  nuisance.  It  is  also  shown  that  if 
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the  catcher  on  the  mail  car  is  raised  to  m 
horizontal  position,  or  anything  near  that» 
it  passes  through  without  danger.  This  is* 
also  shown  by  the  very  many  times  it  was- 
successfully  used  without  accident,  although 
the  lower  arm  had  been  struck  about  two- 
weeks  before.  The  mail  agent  who  made  the* 
catch  was  a  young  man  without  experience, 
who  commenced  on  October  8,  1888,  eight.eeiy 
days  before  the  accident  happened ;  and  in 
the  second  week  of  his  running  on  the  train 
the  accident  occurred.  The  evidence  also 
shows  that  the  mail  crane  was  on  the  con- 
cave side  of  a  curve,  and  that  there  was  a. 
loose  joint,  and  there  bad  been  a  slight  wash^ 
out  under  the  track  at  that  point ;  both  hav- 
ing a  tendency  to  swing  the  train  towards  th» 
crane. 

But  one  instruction  was  asked  by  and  given* 
for  plaintiff,  and  to  this  defendant  excepted. 
For  defendant  the  court  gave  instructions- 
Nos.  1,  2,  8,  6,  7,  and  8,  but  refused  to  give 
defendant's  instructions  Nos.  4  and  5,  and 
defendant  excepted.  Plaintiff's  instructioni 
is  in  the  words  and  figures  following: :  **Thd: 
jury  are  hereby  instructed  that  if  they  be- 
lieve, from  the  evidence  in  this  case,  that 
the  decedent,  C.  Swain,  at  the  time  that  he 
was  struck  i)j  the  piece  of  the  arm  of  de- 
fendant's mail  crane,  was  on  the  highway 
leading  from  a  point  called  'Douglas  Land> 
ing'  to  another  point  on  the  Murray  vi He  road, 
then  at  the  time  said  Swain  was  so  struck  he 
cannot  be  considered  or  held  to  have  been  a. 
trespasser  on  defendant's  premises. "  Defend  - 
ant's  instructions  given :  "No.  1.  The  jury- 
are  instructed  that  it  is  the  duty  of  the  plain- 
tiff to  make  out  his  case  by  a  prepondcratice- 
of  the  evidence.  No.  2.  The  jury  are  further 
instructed  that  negligence  is  the  doing  of 
something  which,  under  the  circumstances, 
a  reasonable  person  would  not  do,  or  the 
omission  to  do  something  in  discharge  of  a 
legal  duty  which,  under  the  circumstances, 
a  reasonable  person  would  do,  and  which 
act  of  commission  or  omission,  as  a  natural 
consequence  directly  following,  produces 
damages  to  another.  No.  8.  The  jury  are 
further  instructed  that  if  they  believe,  from 
the  evidence,  that  the  deceased,  C.  Swain, 
was  using  the  railroad  track  or  its  rij^ht  of 
way  as  a  foot  path  for  his  own  convenience, 
andf  that  he  was  not  so  using  said  track  or 
right  of  way  at  a  lawful  crossing,  and  that 
the  said  0.  Swain  received  his  injury,  while 
he  was  so  using  said  track  or  right  of  way 
at  a  place  other  than  a  lawful  crossing,  by 
the  breaking  of  a  mail  crane  belon^ins  to  the 
Ohio  River  Railroad,  that  the  plaintiff  can- 
not recover  in  this  case,  unless  they  believe, 
from  the  evidence,  that  the  defendant  was 

fuilty  of  wanton  or  gross  negligence. "  "No. 
.  The  jury  are  further  instructed  that  the 
defendant  is  not  responsible  for  the  negli- 
gence of  the  postal  clerks  on  its  postal  cars 
on  its  road.  No.  7.  The  jury  are  further 
instructed  that  if  they  believe,  from  the  evi- 
dence, that  the  breaking  of  the  lower  arm 
of  the  defendant's  crane  was  caused  by  the 
failure  of  the  postal  clerk  to  properly  adjust 
the  mail  catcher  on  the  postal  cars  for  the 
purpose  of  catching  the  mail  sack,  then  the 
defendant  is  not  liable,  and  they  should  find. 
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for  the  defendant.  No.  8.  The  Jury  are  fur- 
ther instructed  that  if  they  believe,  from  the 
•eyidence,  that  the  deceased,  C.  Swain,  was 
■a  person  in  the  full  possession  of  his  senses 
•of  seeing  and  hearing,  and  also  in  the  full 
possession  of  his  mental  faculties;  and  if 
xhey  further  believe,  from  the  evidence,  that 
At  tlie  time  of  the  accident  the  said  Swain 
knew  that  there  was  danger  in  standing  about 
the  mail  crane;  and  if  they  further  believe, 
from  the  evidence,  that  sairl  mail  crane,  with 
the  mail  sack  adjusted  thereon,  was  in  plain 
view,  and  seen  by  said  Swain ;  and  if  they 
further  believe,  from  the  evidence,  that  the 
defendant  knew  that  a  train  of  cars  was  ap- 
proaching, or  would  soon  approach,  the  place 
where  said  crane  was  standing ;  and  if  they 
believe,  from  the  evidence,  said  Swain  knew 
the  mail  sack  would  be  caught,  ur  an  attempt 
would  be  made  to  catch  it,  oy  the  mail  clerk 
^n  the  train ;  and  if  they  further  believe,  from 
the  evidence,  that  said  C.  Swain  visited  the 
vicinity  of  said  mail  crane  from  curiosity, 
•or  for  personal  convenience,  without  any  rea- 
sonable duty  calling  him  there, — that  in  such 
^case,  even  although  they  may  believe,  from 
the  evidence,  that  at  the  time  of  the  accident 
the  deceased  was  standing  in  u  public  road, 
T<*t  lie  was  guilty  of  contributory  negligence 
by  BO  stantling  near  a  knowu  place  of  (iitiiger. 
and  tlie  jury  should  flud  for  the  defeiuliint." 
Defei)(iant*8  instructions  refused:  **No.  4. 
The  jury  are  further  instructed  diat  if  they 
believe,  fn)m  the  evidence,  that  the  death  of 
O.  Swain  was  caused  by  tlie  breaking  of  the 
lower  arm  of  tlie  mail  cmne  of  tliu  defend- 
ant; and  tliat  if  they  further  believe,  from 
the  evidence,  that  tlie  breaking  of  the  crane 
Was  tlie  result  of  the  lower  arm  being  too 
near  to  the  upper  arm, — that  in  sucli  case 
the  failure  to  construct  such  crane  with  the 
lower  arm  furtlier  from  the  upper  arm,  if  it 
was  a  duty  devolving  upon  the  dr feiuiant  to 
so  construct,  such  failure  to  construct  it  is 
only  an  omission  of  duty.  and.  if  it  is  such 
-oniisHion  of  duty,  tlie  plHintiff  cannot  re- 
x^ovtT.  under  the  evidence  in  this  case.  No. 
6.  The  jury  are  further  instructetl  that  if 
they  Itelieve,  from  the  evidence,  that  the  de 
ci'atied,  C.  Swain,  was  at  the  time  of  his 
death  on  and  about  the  defendant's  platform 
and  mail  crane,  not  as  a  passenger,  or  upon 
any  business  connected  with  the  railroad 
company,  but  merely  there  for  his  own  con- 
venience or  curiosity,  or  for  personal  enjoy- 
ment, the  defendant  owed  to  him  no  active 
<luty  to  look  out  for  his  protection;  and 
hence,  if  he  was  killed  by  uie  breaking  of 
4i  mail  crane  caused  by  a  passing  train,  the 
plaintiff  cannot  recover  on  the  theory  that 
the  defendant  has  been  guilty  of  negligence 
by  a  failure  to  discharge  towards  him  a  legal 
^uty." 

The  order  of  the  county  court  of  Jackson, 
j»  we  have  seen,  permitted  the  railway  com- 
pany to  construct,  maintain,  and  operate  the 
railroad  across  this  public  road  on  condition 
that,  if  they  obstructed  it,  it  should  put  the 
public  road  in  as  good  condition  at  the  cross- 
ing as  it  was  before.  But  the  road  made  by 
the  company  from  the  crossing  down  to  the 
landing  at  the  river  was  not  accepted ;  but 
Hr.  Peters,  the  road  surveyor  of  the  district, 
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;  notified  the  parties  making  it  that  he  objected 
to  it  at  that  place,  and  would  not  receive  it; 
nor  was  it  ever  received  or  assented  to  br 
him  or  the  county  authorities;  and  after  ft 
washed  away  next  to  the  river,  in  a  few 
months  thereafter,  the  road  from  the  cross- 
ing turning  to  the  right,  and  going  down  to 
the  landing,  was  made  by  Mr.  Hall,  the 
land  owner,  with  the  sanction  of  the  road 
surveyor,  and  has  been  worked  and  used  and 
kept  in  order  by  the  county  as  the  public 
road  ever  since,  which  includes  the  time  of 
the  accident.  By  section  21,  chap.  48,  Code, 
the  surveyor  may  change  any  county  road  in 
his  precinct  with  the  consent  of  the  owner 
of  the  land,  and,  **  when  any  road  is  altered, 
the  former  road  shall  be  discontinued  to  the 
extent  of  such  alteration  and  no  further,  and 
the  new  one  established. "  Code,  §  82,  chap. 
48.  So  that,  if  the  road  taming  to  the  left 
from  the  crossing,  and  running  to  the  river, 
had  ever  been  a  part  of  the  Murrayville  and 
Douglas  Landing  road,  it  had  been  changed 
by  the  road  surveyor,  and  thereby  discon- 
tinued, by  the  alteration ;  and  the  road  turn- 
ing to  the  right  had  been  thereby  estab- 
lished, and  was  the  public  road  at  the  time 
of  the  accident.  Yet  the  left  hand  road  was 
still  u^ed  by  horsemen  and  footmen,  and 
where  the  voung  man  8too<l  when  struck  was 
on  it,  iriving  it  a  width  of  80  feet,  and  was 
only  11  feet  from  the  edge  of  the  true  public 
road.^the  one  turning  to  the  right.  Under 
this  state  of  the  evidence,  the  court  cannot 
say  that  plaintiff's  instruction  should  have 
been  refused  as  being  abstract,  and  wholly 
without  evidence  on  the  point;  for  the  two 
roads  coincide  at  the  crossing,  and  roincide 
in  pnrt  opposite  where  the  decedent  was 
standing. 

Second  error  assigned  by  plaintiff :  In  sd- 
milting  the  parol  evidence  of  Dr.  Davis  and 
others  to  prove  that  deceased  was  in  the  pub- 
lic  road  at  the  time  of  the  accident.  It  is 
true  that  mere  user  of  a  rond  will  not  make 
it  a  public  road,  under  Code.  $  81,  chap. 
43.  Tlie  user  must  be  accompanied  either  br 
an  order  of  the  county  court  recognizing  ft 
in  some  way  as  a  road,  or  the  road  must  be 
worked  by  the  road  surveyor  as  such.  Still, 
there  was  an  attempt  in  this  case  to  show  a 
recognition  in  both  these  ways ;  and  1  do  not 
think  it  was  error  to  permit  witnesses  to  tes- 
tify that  it  was  made  by  the  construction 
company  as  a  substituted  part  of  a  publio 
road,  and  was  used  by  the  public  as  such 
for  some  time. 

Third  error  assigned  by  plaintiff :  In  per- 
mitting the  witnesses  D.  K.  King  and  others 
to  testify  from  the  plat.  Exhibit  A,  with  the 
record.  This  was  a  map  or  diagram  of  the 
place  of  the  accident,  showing  the  relative 
positions  of  the  railway  mail  crane,  roads, 
and  crossing,  and  the  place  where  the  acci- 
dent happened,  where  the  young  man  stood. 
Though  ex  parte,  it  was  shown  to  be  correct 
by  a  witness  who  made  it,  and  must  have 
been  useful  for  the  understanding  of  the  tes- 
timony, and  almost  indispensable  to  many 
of  the  witnesses  in  making  their  testimony 
readily  intelligible  to  the  court  and  JtUT- 
It  was  used  by  the  witness  who  made  It,  in 
order  to  explain  and  apply  his  own  testl- 
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mony,  and  make  it  capable  of  being  under- 
stood. It  was  not  offered  or  used  as  inde- 
pendent evidence,  but  for  this  purpose,  and 
no  otlier.  Such  use  is  common  in  practice, 
and  clearly  legitimate.  Gurtiss  v.  AyrauU, 
8  Hun.  487;  Bi'owny,  Galetburg  Pressed  Brick 
d  Tile  Co,  132  111.  649.  "It  was  received 
for  the  consideration  of  the  jury,  so  far  as  it 
was  shown  to  be  correct,  in  connection  with 
other  evidence,  and  to  enable  them  to  under- 
stand and  apply  it.  and  not  as  independent 
evidence.*'  See  also  Hoge  v.  Ohio  Aiver  B, 
Co.  35  W.  Va.  562-564.  It  is  one  of  the  ap- 
propriate methods  of  bringing  before  the  eye 
of  tlie  jury  a  representation  of  the  things  and 
scenes  in  which  the  fact  took  place,  and  as 
an  aid  in  understanding  and  applying  the 
evidence.  Bee  1  Qreenl.  Ev.  15th  ed.  g  82, 
note. 

Fourth  error  assigned  by  plaintiff:  In 
admitting  illegal  evidence,  and  excluding 
competent  evidence,  against  the  objections 
of  defendant,  "as  noted  in  the  transcript  of 
the  evidence.  ^  Under  section  9,  chapter  181, 
all  the  evidence,  and  not  the  facts,  is  cer- 
tified. The  transcript  of  the  evidence  is 
voluminous,  and  it  shows  many  exceptions 
"noted"  to  evidence  during  the  progress  of 
the  trial ;  but  no  bill  of  exceptions  was  taken 
to  such  rulings,  and  the  exceptions  are  there- 
fore taken  as  waived.  It  would  involve 
p:reat  labor,  indeed,  to  go  over  a  verbatim 
report  of  all  the  evidence  as  given  in,  and 
pick  out  and  consider  all  exceptions  "  noted ** 
to  questions  asked  and  answers  given,  per- 
mitted, or  overruled.  The  law  does  not  con- 
template so  easy  and  compendious  a  mode  of 
bringing  up  for  review  all  such  rulings  of 
the  lower  court,  nor  one  so  general  and  in- 
definite in  specification,  and  involving  so 
much  labor  on  the  part  of  the  appellate  court. 
See  Gregory  v.  Ohio  River  R.  Co.  87  W.  Va. 
606.  It  must  in  some  way  be  so  set  out  as 
to  be  capable  of  being  easily  found  and  iden- 
tified. 

I  have  already  given  the  main  facts  of  the 
case  with  some  fullness  of  detail,  and,  be- 
cause the  plaintiff  comes  to  us  with  a  verdict 
in  his  favor,  from  his  evidence  alone,  except 
where  the  defendant's  evidence  is  not  con- 
tradicted. On  one  point, — a  vital  one,  as 
the  counsel  regard  it,— Where  did  decedent 
stand  with  reference  to  a  public  road  when 
killed  ? — there  is  perhaps  some  evidence  tend- 
ing in  a  very  slight  degree  to  prove  the 
plaintiff's  claim  in  that  respect.  So,  at 
least,  I  have  regarded  it.  The  principles 
and  rules  of  law  to  be  applied  are  involved 
in  the  Question,  Did  the  railway  company 
owe  to  aecedent  any  duty  of  which  the  vio- 
lation by  the  company  was  the  direct  and 
immediate  cause  of  his  death,  and  what 
points  of  law,  with  reference  to  the  rulings 
complained  of,  spring  up  out  of  the  appli- 
cation to  the  facts  of  such  principles  and 
rules?  The  principles  may  be  said  to  be  few 
and  simple  (the  common  principles  of  right 
and  wrong,  public  policy,  and  general  con- 
venience of  that  day)  ;  out  the  rules  based 
upon  them,  and  formed  by  generalizing, 
more  or  less,  the  points  decided  in  the  very 
many  cases,  are  auite  numerous  and  complex. 
These  rulings  relate  to  the  instructions  asked 
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by  defendant,  and  refused :  its  motion  for  ». 
verdict  on  plaintiff's  evidence,  and  for  a  new 
trial,  both  overruled.  These,  as  far  as  may- 
be, will  be  considered  together. 

The  postal  clerk  who  made  the  catch  fronk 
the  running  train  was  in  the  service  of  the- 
United  States  government;  was  not  in  the 
employ  of  defendant.  He  was  not  the  serv- 
ant or  agent  of  the  company ;  not  hired  or 
paid  by  them,  nor  subject  to  their  control. 
A  postal  clerk  is  not  an  employe  of  the  rail- 
roaid  company  {MeUar  v.  Missouri  Pae,  S» 
Co.  105  Mo.  455.  10  L.  R.  A.  86).  and  a  rail- 
road company  is  not  responsible  for  the  neg- 
ligent acts  of  postal  clerks  or  agents  upoO' 
its  trains  (Muster  v.  Chicago,  M!  d  8t.  P. 
B.  Co.  61  Wis.  825,  60  Am.  Rep.  141),  ex- 
cept under  circumstances  which  need  not  now 
be  discussed  (see  Snow  v.  FitchJburg  R,  Co, 
186  Mass.  552,  49  Am.  Rep.  40),  and  the  rea- 
son is,  the  postal  clerk  is  neither  the  servant^ 
nor  the  ajs^ent  of  the  railway  company ;  they 
had  nothing  to  do  with  his  selection  or  em- 
ployment, have  over  him  no  supervision  or 
control,  and  have  no  power  to  discharge  him ; 
80  in  no  sense  could  his  act  be  said  to  be  the 
act  of  the  company.  The  decedent  was  & 
voluntary  licensee,  one  without  invitation, 
standing  on  the  side  of  the  defendant's  right 
of  way  as  a  trespasser  or  licensee,  for  some 
purpose  of  his  own,— most  likely  to  see  the 
catch  made  by  the  passing  mail  train,  or  to> 
wait  for  his  companion  to  get  the  sack  thrown 
off;  evidently  not  as  a  servant  of  the  com- 
pany, for  he  was  in  no  wise  in  their  service ;. 
not  as  an  expectant  passenger,  for  the  train* 
did  not  stop ;  not  to  get  the  sack,  for  he  had 
nothing  to  do  with  the  postofflce  or  mail 
business;  not  as  using  the  county  road  for 
any  purpose,  for  he  was  not  in  it,  and  had 
not  been  using  it  there  that  day,  and  the 
place  to  get  his  mail  for  which  he  was  wait- 
ing, and  his  direction  of  travel,  was  on  the 
other  side,— the  postofllce,  180  feet  away ;  not 
as  a  mere  trespasser,  unless  in  a  technical 
sense,  for  it  is  fair  to  infer  that  he  was  there 
with  the  tacit  consent  of  the  company  though 
it  does  not  appear  that  it  was  with  their 
knowledge.  In  Woolwine  v.  Chesapeake  dt 
0.  R.  Co.,  86  W.  Va.  329,  16  L.  R.  A.  271, 
it  was  held  that  such  a  licensee  subjects  him- 
self to  the  risks  and  perils  incident  to  the 
place  he  is  in  as  such  licensee,  and  that  no 
duty  is  imposed  upon  the  owner  or  occupant 
to  keep  the  premises  in  safe  and  suitable  con- 
dition for  such  person ;  and  the  owner  is  only 
liable  for  such  willful  or  wanton  injury  a» 
may  be  done  to  the  licensee  by  the  ^ross  neg- 
ligence of  the  railroad  company,  its  agent» 
or  employes.  Was  there  gross  negligence  on 
the  part  of  the  company  in  this  case?  For 
such  contention  there  is  no  foundation  that 
I  can  see,  unless  the  mail  crane  was  of  such 
a  character  as  to  be  a  common  nuisance  to* 
those  usinir,  or  waiting  to  use,  the  highway 
at  the  crossing.  We  have  already  seen  that 
such  was  not  his  business  there.  He  was  not 
in  the  road  at  the  time,  had  not  used  it,  and 
the  only  evidence — that  of  his  companion- 
shows  that  they  stepped  back  there  15  feet 
from  the  mail  crane,  to  what  was  evidently 
supposed  to  be  a  safe  place,  to  see  the  mail 
train  go  by.  and,  we  may  reasonably  infer,  U> 
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see  the  catch  made  of  the  mail  pouch.  But, 
from  this  evidence,  can  we  fairly  say  that  the 
mail  crane,  which  it  was  the  duty  of  the  com- 
pany to  put  up  properly  and  keep  in  repair, 
was  a  common  nuisance?  Gross  negligence 
having  been  branded  as  an  unmeaning,  vita- 
perative  epithet,  the  modern  tendency  is  to 
discard  its  use,  and  tieat  everything  under 
the  head  of  ordinary  care,  and  its  correlative, 
simple  negligence.  But  it  would  be  remark- 
able to  find  a  few  simple  and  useful  )?rada- 
tions  in  almost  all  things,  and  yet  none  in 
negligence.  It  may  not  be  generally  use- 
ful in  practice  in  the  present  day ;  but  that 
is  because  of  the  multiplicity  of  the  degrees 
of  negligence,  and  the  unevenness  of  the 
grades  and  subdivisions,  and  not  because 
there  is  no  such  thing  as  gross  negligence. 
Miltcaukee  db  St.  P.  R  Co.  v.  Amu,  91  U. 
8.  489,  28  L.  ed.  874;  Wabaih  R  Co,  v. 
JieDaniels,  107  U.  8.  454,  37  L.  ed.  605. 
To  say  that  it  is  but  the  violation  of  the 
duty  of  ordinary  care  required  in  the  case  is 
putting  two  thin^  of  different  degrees  in 
one  class,  by  usins;  **  ordinal  y  care"  as  a 
generic  term ;  and  the  term  **  ordinary  care" 
has  still  to  be  graded  and  divided  by  the 
Jury  by  the  conduct  of  the  prudent  man  under 
the  circumstances  putting  themselves  in  his 

Elace,  and  measuring  what  is  required  of 
im  by  such  circumstances,  before  it  can  be 
applied.  Thus  supplemented  by  a  sliding 
scale,  and  thus  made  adaptable  to  measuring 
in  such  practical,  but  indefinite,  way,  the 
care  required,  it  is  found,  no  doubt,  to  be 
more  useful  and  convenient  in  the  vast  ma- 
jority of  modem  cases.  Nevertheless,  this 
broad  and  simple  classification  is,  with  us, 
still  regarded  as  useful  and  convenient  in 
two  or  more  classes  of  cases.  The  terms 
** utmost  care"  and  ''slightest  negligence," 
••slight  care"  and  "gross neglieence, "are  still 
applied,  especially  in  two  classes  of  cases : 
The  former,  to  common  carriers  of  passen- 
gers, as  in  Farith  v.  BeiffU,  11  Gratt.  697,  62 
Am.  Dec.  666  (decided  in  1854,  forty  years 
ago)  ;  Virginia  Cent.  RCo.Y.8anffer,ltiGn,tt. 
23iQ,— both  still  leading  authorities  with  us. 
In  this  class  of  cases  the  common  carrier  owes 
to  the  passenger  the  duty  of  exercising  more 
than  ordinary— the  utmost— care.  The  latter, 
to  voluntary  licensees  and  trespassers.  Wool- 
wine  y.  CheMpeake  A  0.  ^.  Co.  86  W.  Va. 
829,  16  L.  R  A.  271 ;  &pieer  v.  Chesapeake 
<kO.  R  Co.UW.  Va.  614,  11  L.  R.  A.  885. 
In  this  class  of  cases  the  owner  and  occupant 
does  not  owe  the  duty  of  exercising  ordinary 
care;  but  slight  care,  so  as  not  to  cause 
wanton  injury,  and  thereby  be  guilty  of  gross 
negligence,  discharges  the  only  duty  he  owes. 
Where  one  is  liable  for  the  slightest  negli- 
gence,— for  example,  to  a  passed  ger, — he 
m ust  take  the  greatest  care.  He  w  11 1  be  1  iable 
for  such  injury  from  negligence  as  the  most 
thorough  and  conscientious  diligence  could 
not  have  foreseen  and  prevented.  Carrico  v. 
WeH  Virginia  Cent,  d  P.  R,  Co.  85  W.  Va. 
889-899.  When  one  inflicts  upon  a  volun- 
tary licensee  a  wanton,  reckless,  heedless  in- 
jury, he  is  guilty  of  gross  negligence,  and 
is  liable.  See  Wooltoine  v.  Chesapeake  d  0. 
R  Go.  above.  A  mere  sightseer,  on  no  other 
business,  goes  into  any  one  of  the  large  mod- 
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em  factories   in  operation  throughout  the 
civilized  world.     It  requires  neat  care  and 
watchfulness  on  his  part,  unfamiliar  as  he 
is  with  such  places  and  things,  to  avoid  dan- 
ger and  escape  injury,  although  the  place  is 
reasonably  safe  and  fit,  and  everything  ia 
carried  on  with  due  ordinary  care ;  but  unless 
there  is  wanton  injury,  the  result  of  gross 
negligence,  the  owner  is  not  liable.     Why? 
The  owner  has  set  no  trap  for  him ;  he  did 
not  induce,  but  only  permitted,  him  to  come ; 
he  is  not  there  on  business;  the  place  and 
appliances  belong  to  the  manufacturing  com- 
pany ;  it  was  fixed  for  them  and  their  em- 
ployes; it  suits  them;  by  their  knowledge 
and  skill  they  avoid  danger,  though  to  thoso 
unskilled  and  unfamiliar' it  may  be  danger- 
ous,— dangerous  to  any  one  in  fact;  but  it 
was  not  made  for,  and  is  not  carried  on  for, 
any  purpose  with  which  the   licensee  haa 
anything  to  do ;  if  the  injury  is  not  wanton, 
the  negligence  is  not  gross,  and  the  company 
is  not  liable,  for  it  owed  him  no  other  duty, 
and  that  one  has  not  t)een  violated.    As  ap- 
pears by  the  event,  a  step  or  two  further  to- 
the  right  would  have  put  this  unfortunate- 
younff  man  in  the  highway,  and,  as  it  hap- 
penea,  out  of  harm's  way.    But  I  do  not  see 
how  he  can  be  charged  with  contributory 
negligence,  except  in  a  very  technical  or 
artificial  sense.     No  one  would  have  been 
likely  to  antlci pate  or  foresee  the  danger.    He 
merely  assumed  the  risk,  whatever  it  might 
be.    The  risk,  perhaps,  was  not  less  of  hia 
being  strack  by  lightnin/?  at  that  place  dur- 
ing a  thunder  storm ;  so  that  I  do  not  see  how 
it  can  be  said  that  he  was  iruilty  of  contrib- 
utory negligence  in  any  proper,  or  at  least 
natural,  sense.    If  he  had  been  a  traveler  at 
that  place,  just  a  step  or  two  on  the  com- 
pany's right  of  way,  and  off  the  public  road, 
and  perhaps  a  technical  trespasser,  but  a 
traveler,  waiting  to  cross  the  track  at  the 
crossing,  I  am  not  prepared  to  say  that  the 
company  would  not  have  been  liable,  be- 
cause they  would  then  have  owed  him  the 
duty  of  ordinary  care.     See  Beach,  Contrib. 
NejT.  §  254 ;  Sanders  v.  Meister,  1  Dak.  151 ; 
Murray  v.  MeShane,  52  Md.  217,  86  Am.  Rep. 
867.     Or  if  he  had  been  in  the  hi/ithway, 
where  he  had  a  right  to  be,  without  business, 
at  a  safe  distance  from  the  passing  train, 
and  the  mail  crane  was  so  imperfect  and 
dangerous  as  to  be  a  common  nuisance,  be- 
ing so  close  to  the  public  road,  then  they 
would  be  guilty  of  gross  negligence,  and  lia- 
ble ;  but  in  our  view  this  case  is  neither  of 
these.     Besides,  it  may  be  said  that  there- 
was  in  this  case  an  intermediate  efficient 
cause  of  the  injury  between  it  and  the  hav- 
ing there  the  imperfect,  and  in  some  degree 
dangerous,  mail  crane. 

Did  this  mail  crane  unlawfully  obstruct 
or  render  dangerous  this  highway  and  cross- 
ing to  the  extent  of  making  it  a  nuisance  ?^ 
The  only  description  made  of  it,  and  criti- 
cism made  upon  it,  on  the  part  of  plaintiff's 
witnesses,  is  made  by  Mr.  Vnsburg,  evi- 
dently a  correct  and  very  intelligent  man,  a 
civil  engineer  by  profession,  who  was  on  tho 
ground,  and  examined  and  made  his  measure- 
ments thirteen  months  after  the  accident  hap- 
pened,  who  says,    in  constructing  ctanes: 
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"I  have  no  experience  at  all."  "What  do 
you  know  about  them?*'  *'Not  anything  at 
•11."  He  bad  observed  others,  but  this  was 
the  only  one  he  ever  measured  or  directed  his 
attention  to  particularly.  That  you  could 
not  change  the  distance  between  the  arms, 
and  keep  them  parallel,  without  changing 
the  len^h  of  the  mail  pouch.  The  post^ 
office  department  made  the  specifications  for 
both  saclu  and  arms,  and  furnished  the 
pouches  and  the  catcher.  That  if  the  sack  Is 
changed,  and  made  loneer,  the  outer  end  of 
the  Tower  arm  must  be  lowered,  and  the 
fastened  end  ought  to  be.  In  answer  to  the 
question,  **I8  it  possible  for  the  mail  clerk 
•to  make  these  catches  in  the  condition  in 
which  you  found  it?"  answered,  **  Possiblv ; 
yes,  sir;  because  the  evidence  is  that  he 
made  tiiem  for  a  long  time  while  in  that 
•condition."  And  the  evidence  on  the  side  of 
<lefendant  on  this  point  is  that,  with  ordin- 
ary skill,— and  it  took  but  little.— the  catcher 
-can  be  raised  parallel  with  the  floor  of  the  car, 
with  the  rod  that  runs  between  the  doors  from 
side  to  side ;  that,  when  brought  to  about  that 
position,  there  is  no  danger  of  striking  either 
the|lower  or  udimi  arm  of  the  mail  cmne,  but, 
if  the  mail  cleik  should  delay  elevating  this 
•catcher  into  proper  position  until  he  was  too 
near  Uie  crane,' then  he  would  be  liable  to 
atrike  the  lower  arm  in  putting  it  into  po- 
sition. For  diagram  of  mail  crane,  see  Pos- 
tal Laws  and  Regulations  1887.  By  change  in 
length  of  mail  pouches,  we  may  infer  the  low- 
-er  arm  was  dropped  at  the  outer  end  about  18 
inches  out  of  a  line  parallel  with  the  upper 
arm ;  and  this  made  the  striking  of  the  lower 
•rm  with  the  catcher  possible.  I  do  not  think 
tills  crane  could  be  pronounced  a  nuisance ; 
but,  if  it  were  such,  the  decedent  was  not  in 
the  highway,  but  on  the  defendant's  right  of 
way,— a  place  he  selected  with  his  eyes  open, 
with  all  his  faculties  unimpaired  and  in 
full  piny,  for  the  purpose  of  seeing  tlie  catch 
made,  or  for  some  purpose  of  like  kind. 

Defendant's  Assignments  of  Error  Nos.  6, 
-6,  7,  8,  and  9.  Exception  No.  7,  to  the  giv- 
ing of  plaintiff's  one  instruction,  hasnlready 
been  considered.  It  cannot  be  said  that  there 
was  absolutely  no  evi<lence  tending  in  any 
appreciable  degree  to  show  that  the  decedent 
was  not  a  trespasser  or  voluntary  licensee  on 
defendant's  premises;  for  he  was  standing 
in  a  place  that  had  once  been  dug  and  used 
S8  a  road,  though  afterwards  altered  by  the 
road  surveyor,  and  thus  discoutinued.  For 
a  still  stronger  reason,  defendant's  motion  to 
direct  the  jury  to  return  a  verdict  for  defend- 
mit  was  properly  overruled.  Where  the  party 
is  guaranteed  the  right  of  trial  by  jury,  es- 
pecially in  cases  of  negligence,  which  are, 
for  the  most  part,  peculiarly  cases  of  fact, 
and  therefore  such  cases  are  peculiarl  v  with- 
in the  province  of  the  Jury*  such  direction 
is  only  proper  in  a  few  cases  so  plain  that 
there  is  no  room  for  two  opinions.  It  stands 
on  ground  wholly  distinct  from  a  motion  for 
a  new  trial :  though  the  latter,  in  one  of  its 
reasons,  often  comprehends  the  former,— as 
where  the  case  is  wholly  without  evidence 
as  to  some  essential  fact.  It  saves  time, 
trouble,  and  expense,  is  sometimes  all  that 
•can  be  said  in  this  favor.  But  here  the  de- 
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fendant  waived  this  exception  by  going  on. 
with  his  case.  If  he  intends  to  save  it,  he 
must  submit  his  case  to  court  or  jury  with- 
out further  evidence.  He  (the  defendant) 
has  appealed  to  the  court  to  end  the  case,  as 
matter  of  law,  then  and  there,  for  defect  of 

Sroof.  He  can  go  to  the  jury  at  that  stage, 
is  motion  being  overruled,  or  he  can  waive 
his  exception,  and  go  on  with  the  case,  take 
his  chance  before  the  jury,  and,  if  losing, 
move  for  a  new  trial,  which  is  more  compre- 
hensive; but  is  not  permitted  to  take  all 
these  chances,  and,  in  addition,  skip  his  own 
evidence,  which  may  have  supplied  the  de- 
fect in  plaintiff's  case,  put  himself  back 
where  plaintiff  rested,  and  he  made  his  mo- 
tion as  if  he  had  taken  the  hazard  of  sub- 
mitting  his  case  at  that  point.  The  six  in- 
structions given  for  defendant  he  cannot 
complain  of,  and  they  need  not  be  consid- 
ered, except  as  to  any  fiearins  they  may  have 
upon  the  question  of  the  refusal  of  instruc- 
tions Nos.  4  and  5.  As  a  general  rule,  it 
may  be  affirmed  that  omissions,  unless  when 
involving  the  nonperformance  or  mal  per- 
formance of  a  positive  duty,  are  not  the  sub- 
ject of  suit.  Wharton,  Neg.  §  82.  But 
otherwise,  when  the  omission  is  the  defect 
in  the  discharge  of  a  legal  duty ;  for  it  is  of 
the  essence  of  negligence  to  omit  to  do  scjine- 
thintr  that  ought  to  be  done.  Id.  §  88.  In- 
struction No.  4  was  properly  refuscHl.  If 
the  negligence  of  the  defendant  in  failing  to 
construct  a  proi)er  crane  was  the  proximate 
cause  of  the  injury  to  the  plaintiff,  and  it 
owed  the  decedent  the  duty  to  see  that  it 
was  a  safe  appliance,  it  is  of  no  consequence 
whether  it  be  oniif^sion  or  commission.  8oe 
Ilarriman  v.  PutiiburgK  0,  db  St.  L,  R,  Ok, 
45  Ohio  St.  11,  and  oilier  cases  citeil ;  Bench 
Con t rib.  Neg.  §  25,  note  g.  It  depends  on 
the  question  whether  defendant  owed  di ced- 
ent any  duty  or  not,  under  the  circumstnitces  ; 
and  although  the  thing  complained  of  may 
help  to  determine  that  question  by  reason  of 
its  nature,  as  that  it  was  an  omission,  3'et 
that  does  not  furnish  the  true  criterion  of 
liability,  and  the  plaintiff  might  sliU  Ife  en- 
titled **to  recover  under  the  evidence  In  this 
case.**  No  hypothetical  state  of  facts  l>ein^ 
stated,  this  inntruction  treiits  the  question  of 
negligence  as  a  question  of  law,  to  be  deter- 
mined by  tlie  court  "under  the  evidence  ia 
the  case,^  or  as  a  question  of  law  and  fact,  to 
be  thus  determined  by  the  court,  and  for  that 
reason  also  is  bad.  Plaintiff's  instruction 
No.  6  was  also  properly  refused.  While  ap- 
parently putting  the  fact  of  decedent  being  on 
or  about  aefendant's  platform  and  mail  crane 
as  the  hypothetical  fact,  inter  alia,  out  of 
which  the  court  is  to  tell  the  juir  the  given 
legal  point  arises,  such  fact  is  real  ly  assumed ; 
and  the  fact  that  he  was  not  there  as  a  pas- 
senger, etc.,  but  for  his  own  curiosity,  etc., 
is  the  real  hypothetical  fact  of  the  instruc- 
tion. ."  About  defendant's  platform  and  mail 
crane?"  Where  is  that?  The  counsel  on 
both  sides  have  made  a  difference  of  10  or  12 
feet  in  the  location  of  the  county  road,  near 
and  about  the  platform  and  mall  crane,  the 
crucial  point  in  the  case :  and  both  locations 
are  equally  comprehended  in  the  fact  assumed 
by  the  court,  and  may  be  said  to  be  the  on« 
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•coBtroTerted  fmct.  In  such  a  CMe,  **  around 
and  about"  is  also  too  indefinite.  If  the  in- 
struction was  intended  to  raise  the  point  that 
it  made  no  difference  whether  the  place  where 
the  young  man  stood  was  on  the  company's 
Tight  of  way,  and  not  in  the  county  road,  or 
in  the  county  road,  and  not  on  the  right  of 
way,  then  it  is  ol^cure  and  confusing,  and 
should  have  been  framed  differently.  Balti- 
more  v.  FauUn&y,  25  Md.  84;  BeUefontaine 
JL  Oo.  ▼.  Snyder,  24  Ohio  St.  678.  See  also 
Jioree  ▼.  Oilman,  18  Wis.  885 ;  Hughes  v. 
Monty,  24  Iowa,  501,— all  cited  to  sections 
466.  467,  Wells,  Questions  of  Law  &  Fact. 
And  an  indirect  assumption  of  this  fact,  as  in 
this  case,  is  condemned  on  the  same  princi- 
ple ;  for  It  also  throws  the  weight  of  the  case 
upon  a  part  of  the  evidence  or  facts.  Instead 
of  putting  it  upon  all.  See  Wells,  Questions 
of  Jaw  &  Fact,  §  477 ;  EoaU  ▼.  Tyner,  10 
Ind.  87,  cited. 

These  things  being  believed  from  the  evi- 
dence, the  jury  is  told  the  defendant  owed 
decedent  no  active  duty  to  look  out  for  his 
protection.  Then  it  adds,  "And  hence,  if 
lie  was  killed  by  the  breaking  of  a  mail  crane 
•caused  by  a  passing  train,  the  plaintiff  cannot 
recover  on  the  theory  that  the  defendant  has 
i>een  guilty  of  negligence  by  a  failure  to 
discharge  towards  him  a  legal  duty. "  I  thi nk 
the  instruction,  as  a  whole,  calculated  to 
oonfuse  and  mislead  the  Jury,  and,  if  not 
argumentative,  it  suggests  the  implication 
that  plaintiff  nuiy  be  entitled  to  recover  on 
acme  other  ground  than  that  of  being  guilty 
of  negligence.  It  also  involves  the  question 
of  active  duty,  which  has  already  been  con- 
sidered, c  The  defendant  might  tie  liable  for 
an  injury  to  one  traveling  in  a  highway, 
directly  caused  by  a  nuisance  close  by,  with- 
out reference  to  the  character  of  the  duty, 
whether  active  or  passive.  He  may  put  up 
«ome  structure  so  near  as  to  render  the  lawful 
use  of  the  public  road  dangerous.  He,  it 
may  be  said  in  the  first  place,  owed  the  pas- 
sive duty  not  to  put  it  up.  and  when  he  put 
it  up  he  violated  that  duty  by  an  act  of 
•commission.  Second.  Being  up,  he  owed 
the  active  duty  to  look  out  for  and  guard 
against  the  party's  injury  from  such  nuis- 
ance. Besides,  instructions  No.  8  and  No. 
•8  covered  the  same  state  of  facts  in  all  ma- 
terial points,  and  were  given,  being  based 
•on  the  law  as  laid  down  in  Bpicer  v.  Chesa- 
peake &  0,  R  O.  84  W.  Va.  514,  11  L.  R. 
A.  885. 

I  regard  this  case  as  ruled  by  the  law  as 
laid  down  in  the  case  of  Wodmne  v.  Chesa- 
peake dh  0,.B,  Co,,  86  W.  Va.  829,  16  L.  R. 
A.  271,  and  the  case,  just  cited,  of  Spieer  v. 
Chesapeake  db  0,  B.  Co,,  and  do  not  think  it 
oan  be  distinguished  as  to  the  controlling 
olements  of  law  and  fact,  or  withdrawn  from 
their  decisive  influence. 

I  need  scarcely  add,  from  what  has  already 
been  said,  that  the  facts,  taken  at  their 
strongest,  according  to  the  rules  in  such 
oases,  do  not  justify  the  verdict.  The  evi- 
dence of  plaintiff,  taking  it  all  as  true,  with 
all  fair  and  reasonable  inferences,  together 
with  the  uncontradicted  evidence  of  defend- 
ant, proves  nothing  from  which  the  jury 
could  reasonably  infer  that  defendant  had 
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violated  any  duty  which  it  owed  to  plain- 
tiff's intestate,  or  was  j^uilty  of  any  negli- 
gence for  which  plaintiff  is  entitled  to  re- 
cover, but  is  plainly  insufllcient  to  warrant 
such  finding.  The  verdict  is  against  the  law 
of  the  case  upon  the  facts  proved,  and  must 
therefore  be  set  aside.  Judgment  and  verdict 
set  aside,  and  new  trial  awarded. 
Bifversed  and  remanded. 

On  Behearing. 

This  unfortunate  young  man,  when  so  un- 
expectedly struck  by  the  sliver  from  the  lower 
arm  of  the  mail  crane,  was  standing  15  feet 
from  and  back  of,  the  upright  supporting 
the  arms,  and  not  in  any  road,  but  on  the 
land  or  right  of  way  of  defendant.  The  left- 
hand  road  running  from  the  railroad  crossing 
to  the  landing  on  the  Ohio  river  was  made 
by  the  construction  company,  was  not  only 
not  received  or  adopted  as  a  part .  of  the 
county  road  by  the  road  surveyor,  but  on  the 
contrary,  was  expressly  refused  and  repudi- 
ated, and  soon  after  was  washed  awajr  at  the 
river.  The  land  owner,  by  the  sanction  and 
direction  of  the  road  surveyor,  made  what  is 
called  the  ''right •hand''  road,  which  was 
adopted  and  worked  as  the  only  road  lead- 
ing from  the  crossing  to  the  river  in  existence 
at  the  time  of  the  accident ;  and  in  this  he  was 
not  standing,  but  on  the  land  of  the  defendant. 
He  was  not  there  on  the  invitation  of  defend- 
ant, or  on  business  of  any  kind  with  it ;  not  to 
become  a  passenger,  for  tne  train  did  not  stop ; 
and  he  was  not  in  defendant's  employ.  He 
was  there  simply  as  a  looker-on,  to  see  the 
mail  train  go  by,  and  the  mail  agent  make 
the  flying  catch  of  the  mail  pouch.  There- 
fore he  was  a  mere  trespasser,  or,  at  best,  a 
voluntary  licensee.  The  company  made  no 
change  to  endanger  him  after  he  came.  It 
owed  him  no  duty  that  was  violated.  For  al- 
though, in  the  present  attitude  of  the  case,  I 
take  for  granted  that  the  mail  crane  was  not 
of  the  best  construction,  but  must  have  been 
in  some  respect  defective,  yet  it  was  not  a 
public  nuisance ;  for  it  had  been  frequently 
used  with  8afetv,and  successful Iv,  both  before 
and  immediately  after  this  accident,  without 
harm  or  danger  to  an;^  one,  unless  it  was  dan- 
gerous to  the  one  using  it.  It  was  a  case  in 
which  the  unexpected  happened,  and  its  lia- 
bility to  happen  could  not  be  foreseen,  and  is 
only  proved  by  the  actual  happening  (see 
Bidiards  ▼.  Rough,  58  Mich.  213 ;  S^offren  ▼• 
HaU,  53  Mich.  274;  Cool cy,  Torts,  92,  noUI), 
and  therefore  a  case  of  damage  without  in- 
jury; at  least,  so  far  as  defendant  is  con- 
cerned. Moreover,  the  one  who  made  the 
chtch,  knocking  the  sliver  off  the  lower  arm 
of  the  mail  crane,  was  the  mail  agent  of  the 
United  States  government,  not  in  the  employ 
or  subject  to  the  orders  or  under  the  control 
of  defendant,  and,  if  there  was  an;^  negli- 
gence at  all,  it  was  his  intervening  and 
i  breaking  the  usual  connections ;  for,  in  law,  it 
is  not  the  remote,  but  the  proximate,  cause 
which  is  looked  to  and  regarded  as  the  real 
cause.  See  Washington  ▼.  Baltimore  db  0,  R, 
Co.  17  W.  Va.  190. 

That  these  are  the  facta  as  thev  indisputably 
appear  in  this  record,  there  is,  in  my  opinion* 
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no  sort  of  doubt,  and,  from  Hie  application  of 
the  appropriate JprincipleB  and  well-settled 
rules  of  law,  it  is  equally  clear  that  the  de- 
fendant did  not  appear  to  be  liable,  and  a  new 
trial  should  have  been  granted ;  for  it  has  long 
been  as  much  the  duty  of  the  court,  in  certain 
eases,  to  set  verdicts  aside,  as  it  is  the  duty,  in 
general,  of  juries  to  find  them.  Verdicts  like 
this  include  legal  propositions,  as  well  as 


propositions  of  fact,  and  the  power  mutt  ntid» 
somewhere  to  grant  new  trials ;  for  it  is  ab- 
solutely essential  to  Justice  that  there  ahoald, 
on  many  occasions,  be  opportunities  of  recon- 
sidering tlie  cause  by  a  new  trial.  See  Bright 
V.  Eynon,  (1757),  IBurr.  891,  804.  Herethe^ 
verdict  is  against  the  law  of  the  case  udoa 
the  facts  proved,  and  is  therefore  set  aaid^ 
and  a  new  trial  awarded. 


WEST  VIRGINIA  SUPREME  COURT  OP  APPEALS. 


Maggie  RAINES,  Admx.,  etc.,  of  John  D. 
Raines,  Deceased,  Plff.  in  Err,^ 

V. 

CHESAPEAKE  &  OHIO  R.  CO. 


(. 


.W.  Va.. 


.) 


*!•  Eaeh  ease  most  depend  apoa  its  own 
fkcts  in  determining  what  shall  constitute  ordl- 
nary  care  or  reasonable  prudence  In  the  runninflr 
of  a  railroad  train. 

8.  When  a  i^ven*  state  of  fkcts  is  sueb 
that  reasonable  men  may  differ  upon 
the  question  whether  there  was  negligence  or 
not,  the  determination  of  tthe  matter  is  for  the 
Jury. 

8.  Bnt,  when  the  fkcts  are  sueb  that 
all  reasonable  men  must  draw  firom 
them  the  same  oonclnsion,— when  there 
is  no  room  for  two  reasonable  opinions  about 
it,—  then  it  becomes  a  question  of  law  for  the 
court. 

4.  If  an  apparently  capable  person* 
and  one  apparently  in  the  possession 
of  his  fkcnltieSf  is  seen  waUdn^^  on  a 
railroad  track,  the  servants  of  the  company 
running  the  train,  haying  given  such  signals  as 
arc  required,  have  a  right  to  act  on  the  preeump- 
tioD  that  such  person  will  step  aside  in  time  to 
remove  himself  from  danger. 

6«  If  those  mnnin§f  a  railroad  train  dis- 
cover a  trespasser  in  imminent  dan- 
gler on  the  tracir,  they  must  use  all  reasonable 
exertions  to  avoid  inflicting  injury ;  otherwise, 
the  company  will  be  responsible. 

6.   But,  if  they  omit  no  duty  after  becom. 
ing  aware  of  his  danger,  the  railroad  company 
will  not  be  responsible  for  such  injury. 
(Dent,  J.,  dissents.) 

(March  21,  IWi.) 

ERROR  to  the  Circuit  Court  for  Kanawha 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  wrongful  killing  of  plain- 
tiff's intestate  by  reason  of  the  negligence  of 
defendant's  servants.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  Willis  Wilson,  for  plaintiff  in 
error. 

Mtwr%.  Simms  ft  Enslow  and  J«  E. 
Chilton*  for  defendant  in  error. 

^eadnotes  by  Hoia,  J* 


Holt*  J.,  delivered  the  opinion  of  the  court: 

This  is  an  action  of  trespass  on  the  case, 
brought  in  the  circuit  court  of  Kanawha  coun- 
ty in  February,  1892.  by  Maggie  Raines,  ad- 
ministratrix, against  the  Chesapeake  d;  Ohio- 
Railway  Company,  for  negligently  causing 
the  death  of  her  husband  and  intestate,  John 
B.  Raines,  which  suit  resulted  in  a  Judgment 
for  defendant  from  which  she  has  obtained  this^ 
writ  of  error. 

The  declaration  contains  two  counts,  both 
good,  and  the  demurrer  of  defendant  was^ 
therefore  properly  overruled.  The  issue  was 
joined  on  plea  of  not  guilty.  A  jury  was 
impaneled  and  sworn,  and  having  heard  the 
evidence  of  plaintiff  in  full,  the  court  on 
motion  of  defendant,  struck  out  plaintiff'a 
evidence,  and  the  jnry,  by  direction  of  the- 
court,  returned  a  verdict  for  defendant.  The 
plaintiff  excepted  to  the  ruling  of  the  court 
excluding  her  evidence,  and  moved  the  court 
to  set  aside  the  verdict  and  grant  her  a  new 
trial;  but  the  court  overruled  the  moiion,  and 
gave  judgment  and  certified  the  evidence,  as 
required  by  our  present  statute.  Code  1891. 
p.  884,  chap.  181,  ^  0. 

Seven  witnesses  were  examined  on  behalf  of 
plaintiff,  none  for  defendant,  and  the  facts  are^ 
in  substance  as  follows:  The  town  of  Mont- 
gomery, where  the  accident  happened,  con- 
tains from  1,600  to  2.000  people;  is  about  one 
mile  long  on  each  side  of  defendant's  railway, 
where  the  company  has  a  station,  avard  for 
storing  cars,  and  five  tracks  running  from  the 
station  west  to  the  lower  end  of  the  town, 
with  spaces  between  wide  enough  to  put  a  foot- 
man out  of  danger,  and  a  county  road  running- 
along  near  by  on  either  side, — the  one  on 
the  south  side  at  a  distance  of  about  150  yards. 
The  one  on  the  north  side  of  the  tracks  is 
quite  close,  and  is  the  main  street  of  the  town, 
being  about  60  feet  from  the  track  where 
Raines  was  killed.  The  track  is  straight 
there,  and  a  footman  on  it  could  be  seen  for  a 
long  distance  by  the  train  going  east.  No 
houses  were  along  the  track  where  Raines  was 
killed.  Adjoining  the  town  above  and  be- 
low are  the  coal  valley  and  the  coal  mines;  and 
for  some  fifteen  years  or  more  footmen  have 
been  accustomed  to  use  the  track  and  travel 
along  it  without  objection,  it  being  often  thus 
used  in  dry  weather  as  well  as  when  it  is 
muddy.     On   September   26,  1891,  about  6* 


NoTV.~For  limitation  of  the  rule  that  engineers 
may  presume  that  persons  on  railroad  track  will 
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o'clock  Id  the  eveoiiig,  No.  2,  the  east-bound 
|Mi8seiiger  niai)  train,  with  foar  or  five  cars, 
being  on  schedule  time,  and  running  at  its 
usual  speed, — at  about  twenty  miles  per  hour 
at  that  point,— came  in  sight  and  hearing  at 
the  lower  or  west  end  of  the  town,  blowine  one 
prolonged  whistle  for  the  crossing,  and  one 
for  the  station.  As  it  entered  the  railway 
Yurd  at  the  west  end,  the  steam  was  shut  otf, 
and  it  ran  on  at  a  speed  of  fifteen  or  twenty 
miles  per  hour,  by  its  previous  momentum. 
RAinea,  the  decedent,  was  walking  slowly  on 
the  main  track  in  the  railway  yard  about  200 
yards  east  of  the  lower  or  western  limit  of  the 
town,  and  400  to  600  yards  west  of  the  station, 
about  60U  yards  above  Morris  creek  bridge, 
200  yards  above  a  crossing  at  the  lower  end  of 
the  town,  with  his  back  towards  the  coming 
train,  and  a  paper  in  his  hand,  as  though  he 
were  reading  or  looking  at  it.  When  the  com- 
ing train  got  within  20  or  90  feet,  or  some 
other  short  disunce,  the  engineer  blew  the 
alarm, — four  or  five  quick  whistles, — put  on 
brakes  and  steam,  reversed  the  engine,  and  at 
once  did  all  he  could  to  save  him.  *'  The  en- 
gine checked  considerably,"  but  passed  on 
about  a  length  of  the  train  before  stopping, 
but  struck  and  killed  Raines,  who  was  walking 
in  front,  towards  the  depot. 

*'  The  fact  that  pedestrians  are  accustomed 
to  travel  on  a  railroad  track  at  a  particular 
place  makes  it  the  duty  of  the  servants  of  the 
company  to  exercise  greater  caution  and  pru- 
dence in  the  operation  of  its  road  at  that 
place."  Nusmm  v.  PiitOmrgh,  C.  A  St.  L,  H. 
Co.  30  W.  Ya.  228.  This  point  of  law  arose 
out  of  the  following  facts:  The  servants  of  a 
railway  company  having  in  charge  of  one  of  its 
engines  and  trains  running  within  the  corporate 
limits  of  Wheeling,  to  and  over  a  public  wharf 
therein,  failed  or  neglected  to  give  notice,  at 
least  sixty  rods  before  its  approach  to  the 
wharf,  by  ringing  the  bell  or  blowing  the 
whistle  of  the  locomotive  for  a  sufficient  time 
to  give  notice  of  its  approach  thereto.  It  was 
in  fact  what  is  called  a  "flying  switch"  of  the 
freight  train,  which  ran  down  and  killed  the 
deceased  on  the  track.  And  the  court  in  the 
same  case  further  holds,  "that  if  such  com- 
I>any  permit  a  train  of  its  cars  to  be  moved  at 
that  place  without  having  some  of  its  servants 
in  position  to  give  warning  of  its  approach 
and  to  control  its  movements,  these  facts  are 
of  themselves  acts  of  negligence."  Ibid,  "A 
person  using  a  railway  track  as  a  footpath  for 
bis  own  convenience  elsewhere  than  at  a  law- 
ful crossing,  and  injured  while  so  doing,  can- 
not recover  damages  of  the  railway  company 
unless  ft  be  guilty  of  wanton  or  gross  negli 
^euce."  Spieer  v.  CJumpeake  d  0.  R.  Co.  34 
\\\  Va.  614,  11  L.  R.  A.  386.  A  railway 
rompany  running  its  train  is  bound,  for  the 
safety  oif  such  train,  to  keep  a  reasonable  look- 
out for  trespassers  on  its  track,  and  is  bound 
to  exercise  such  care  as  the  circumstances  re- 
quire,  to  prevent  injury  to  such  trespasser; 
but  having  given  the  signal  required  by  law, 
it  has  a  right  to  presume  that  the  trespasser, 
apparently  a  capable  person,  will  exercise  his 
senses,  and  seasonably  remove  himself  from 
danger, —that  he  can,  and  will  protect  himself, 
--so  it  need  not  diminish  its  lawful  speed,  and, 
ff  they  omit  no  duty  after  becoming  aware  of 
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his  peril,  the  road  will  not  be  responsible  for 
a  resulting  injury;  but  if  they  know  him  to  be 
deaf  or  helplessly  drunk,  or  othewise  specially 
in  danger,  or  if  the  person  be  a  child  too 
j^oung  to  appreciate  or  avoid  the  danger,  and 
if  they  neglect  a  reasonable  warning,  but  keep 
on  and  inflict  damage,  the  road  will  be  respon^ 
Bible  for  an  injury  to  such  trespasser  if  it  be 
guilty  of  willful  or  wanton  or  gross  negli- 
gence. See  Spieer  v.  Chempeake  4b  O.  R.  Go. 
supra;  Bishop,  Non-Cont.  L.  §  1087;  Bojtti- 
more  <Sk  0.  R.  Co,  v.  Sherman,  80  Gratt.  602- 
629;  Norfolk  d  W,  R.  Co.  v.  Barman,  88  Va. 
654,  citing  with  approval  2  Wood,  Railway 
Law,  1267.  See  2  Wood,  Railway  Law 
(Minor's  ed.  1894)  §  320. 

Trespspsers  on  railroad  tracks  are  of  variou* 
kinds,  differing  in  the  character  of  the  tres- 
passer, as  one  having  bis  full  senses,  one  deaf 
or  blind;  differing  in  intent,  as  intentional  or 
accidental;  differing  in  place  or  in  time  or  in 
other  material  circumstances,  as  being  at  a  re- 
mote place  where  the  trespass  is  not  to  be 
anticipated,  or  in  cities  or  towns  or  at  other 
thronged  places,  where  they  occur  as  of 
course,  sometimes  under  allurements  which 
the  road  itself  has  held  out,  or  with  its  silence^ 
amounting  to  a  quasi  consent,  if  the  trespasser 
is  williog  to  lake  the  risks,  but  creating  no 
right  in  the  public  to  so  use  it,  and  creating 
thereby  no  obligation  of  special  care  or  protec- 
tion other  than  what  the  special  circumstances 
may  require.  It  has  long  been  settled  as  a 
qualification  of  the  general  rule  making  con- 
tributory negligence  a  bar  in  defense  that 
the  contributory  negligence  of  the  party  in- 
jured will  not  defeat  the  action  if  it  appear 
that  the  defendant  mif^ht,  by  the  exercise  of 
reasonable  care  and  pi-udence  on  his  part,  have 
avoided  injuring  the  plaintiff,  notwithstand- 
ing the  plaintiff's  own  contributory  negligence, 
and,  as  a  corollary,  the  same  doctrine  baa 
been  applied  in  cases  of  trespass.  Both  are 
but  applications  of  the  common-law  doctrine 
that  every  one  must  so  conduct  himself,  and 
so  use  his  own,  as  not  to  injure  another. 
Hence,  "if  those  running  a  tram  discover  a 
trespasser  in  danger,  they  must  use  all  reason- 
able care,  and  all  reai^onable  exertions,  to 
avoid  inflicting  Injury,  and  to  avert  from  him 
the  impending  harm,  or  the  road  will  be  re- 
sponsible for  whatever  injury  follows."  See 
Bishop,  Non-Cont.  L.  §  1086.  and  cases  cited. 
In  ButterJUld  v.  Forrester  (1809)  11  East,  60, 
Lord  Ellenborough,  Ch.  J.,  says,  deliverinfir 
the  opinion:  "A  party  is  not  to  cast  himself 
upon  an  obstruction  which  has  been  made  bv 
the  fault  of  another,  and  avail  himself  of  it  if 
he  do  not  himself  use  common  and  ordinary 
caution  to  be  in  the  ri^bt.  In  cases  of  per- 
sons riding  upon  what  is  considered  to  be  the 
wrong  side  of  the  road,  that  would  not  au- 
thorize another  purposely  to  ride  up  against 
them.  One  person  being  in  fault  will  not 
dispense  with  another's  using  ordinary  care 
for  himself," — which  is  a  statement  of  the 
rule  by  ^ving  an  illustration,  and  impliedlv 
of  the  principle  which  underlies  it.  The  rail- 
road sounded  the  whistle  for  the  crossing  just 
at  the  lower  end  of  the  town,  and  for  the  sta- 
tion in  the  town  200  yards  below  where  Raines 
was  killed.  It  was  on  schedule  time,  runnin&r 
on  the  main  track  at  the  usual  speed.    Wheth .  r 
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the  eDgtneer  ntw  Raines  on  the  track  or  not 
there  U  no  direct  evidence;  but  as  this  case  is 
presented,  we  may  presume  that  in  such  a 
place,  the  engineer  and  fireman  beiuj?  on  the 
looltout  for  ttie  safety  of  the  train,  if  not  for 
his  safety,  did  see  him,  for  the  track  vas 
straight  for  three-fourths  mile.  But  to  all  ap- 
pearances he  was  an  adult  man,  capable  of 
using  his  seoses,  and  they  had  a  right  to  sup- 
pose that  he  would,  in  proper  time,  get  off  the 
track  out  of  danger, — that  he  would  reason- 
ably step  aside, — so  that  they  are  not  called 
apon  to  and  need  not  stop  the  train  or  di- 
minish their  speed.  This  seems  to  me  to  be 
tine  plain  dictate  of  common  sense.  I  do  not 
see  what  other  fair  rule  could  be  adopted,  and 
it  is  supported  by  all  the  authorities  without 
•zceptioD,  as  far  as  I  have  been  able  to  ex- 
amine them.  That  he  had  at  same  time  a  pa- 
Eer  in  his  hand  looking  at  it,  or  reading  it, 
oldine  it  in  front  of  him,  was  not  likely  to  be 
noticed  by  the  engineer,  or  if  noticed  was  of 
no  special  significance;  and  when  they  came 
near  enough  to  see  ihat  the  man  might  not  be 
aware  of  his  danger,  then  they  did  all  that 
could  be  done  to  notify  and  ^rm  him,  and 
to  stop  the  train,  but  to  no  purpose;  and  this 
might  readily  happen  under  such  circam- 
stances  without  any  want  of  proper  care  on 
their  part.  Witnesses  of  some  distance  speak 
of  the  quickly  repeated  alarm  whistle  being 
blown  when  the  train  was  within  a  distance 
of  20  or  80  feet,  the  air  brakes  being  put  on, 
and  the  engine  reversed,  and  the  "engine  con- 
siderably checked." 

There  is  in  every  case  a  preliminary  question 
for  the  Jud^e  to  determine,  and  that  is,  assum- 
ing the  truth  of  the  testimony  and  all  the  in- 
ferences that  can  be  fairly  drawn  from  it, 
would  the  Jury,  as  reasonable  men,  be  Justified 
in  finding  a  verdict  for  the  party  on  whom 
rests  the  burden  of  proof?  Would  the  verdict 
be  against  the  law?  That  is,  would  a  Yerdict 
for  plaintiff  be  against  the  law  of  the  case  on 
the  facts  proved?  Would  the  verdict  be  wholly 
without  proof  of  some  essential  fact?  Or  is 
the  evidence  plainly  insufficient  to  warrant 
the  finding  of  a  verdict  for  the  plaintiff? 
There  are  certain  physical  facts  which  are  to 
my  mind  conclusive  that  the  statement  that 
Raines  was  only  20  or  80  feet  ahead  of  the 
train  when  the  engineer  commenced  to  blow 
the  alarm  whistle  and  stop  the  train  is  only  a 
mere  conjecture,  meaning  only  that  the  dis- 
tance was  very  short.  Five  witnesses  saw  it. 
The  first  one  was  800  yards  away.  The  train 
could  go  20  feet  while  the  sound  of  the  whistle 
was  reaching  him.  They  whistled  three  or 
four  times.  Witness  No.  2  on  this  point  was 
about  100  yards  away.  He  saw  the  train  run- 
ning at  its  usual  speed  at  that  place— 16  or 
20  miles  an  hour— with  four  or  five  cars. 
When  within  20  feet  of  Raines  they  sounded 
the  alarm  whistle  four  or  five  times,  put  on  the 
brakes,  reversed  the  engine,  and  checked  it 
considerably  before  it  struck  the  man.  The 
en^neer  did  all  he  could  to  save  him,  but 
Raines  was  too  close.  The  train  ran  on  05 
steps— 1 95  feet— beyond  the  place  where  Raines 
was  struck  before  it  stopped.  He  blew  the 
whistle,  turned  on  the  air  brakes,  and  reversed 
the  engine  before  it  struck  him,  and  then  went 
sixty-five  steps.  Witness  No.  8  was  120  feet 
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away.  Heard  the  whistling.  Turned  hit 
head  immediately,  and  looked  towards  the 
train,  and  saw  the  man  going  over  about  four 
times.  He  gives  no  distance  except  that  meas- 
ured by  the  time,  of  turning  his  head  after  ho 
heard  the  whistle.  In  all  likelihood  the  air 
brake  was  put  on  and  the  engine  reversed  first. 
Witness  No.  4  gives  no  distance  except  that  it 
was  short, — so  short  that  he  could  not  escape. 
She  was  but  a  short  distance  away.  She  is  the 
one  who  speaks  of  Raines  haying  a  paper  in 
his  hand,  but  refused  absolutely  to  say  whether 
it  was  large  or  smalL  Witness  No.  5  was 
about  100  yards  away.  Heard  the  whistle 
blow  three  or  four  times  in  quick  suoceesion, 
which  attracted  his  attention  to  it  Rainea 
was  a  very  short  distance  from  the  train;  can- 
not make  it  more  definite.  He  saw  nothing 
in  his  hand.  His  head  was  down.  He  lookea 
something  like  a  drunken  man.  He  saw  him 
walking  on  the  track  after  the  train  whistled. 
All  this  means  that  he  was  too  close  for  the 
train  to  be  stopped  before  it  would  strike  him. 
As  to  anything  like  the  accurate  distance,  thie 
evidence,  as  a  whole,  leaves  it  uncertain.  The 
train  was  going  50  or  60  feet  in  three  seconds. 
It  is  not  at  all  probable  that  Raines  was  only 
20  feet  ahead  of  the  train  when  they  com- 
menced applying  the  air  brake,  revereing  the 
engine,  and  blowing  the  alarm.  Raines  had 
lived  in  that  place  at  least  three  years.  The 
train  was  on  schedule  time,  running  through 
the  train  yard  at  its  usual  rate  of  spe^  There 
were  safe  walking  ways  on  either  side.  He 
bad  but  to  step  right  or  left  to  be  out  of  dan|rer. 
He  was  possessed  of  sight  and  hearing;  nothiDg 
unusual  in  his  appearance.  The  prolonged 
whistle  had  sounded  twice  a  short  distance 
below, — once  for  a  crossing,  and  once  for  the 
depot.  The  engineer  had  a  right  to  presume 
that  he  would  seasonably  step  out  of  danger, 
and  not  until  he  got  quite  close  did  he  become 
aware  that  the  man  was  insensible  of  his  peril. 
Then  he  did  all  he  could  to  save  him,  but  to 
no  purpose;  he  was  too  close.  I  know  of  no 
rule,  and  can  find  no  case,  making  it  the  duty 
of  the  engineer,  under  such  circumstances,  not 
to  approach  a  man  walking  on  the  track  nearer 
than  the  distance  within  which  the  train  can 
be  stopped,— say  200  feet  in  this  case.  '  See 
Lake  Shore  A  M.  8,  R.  Oo,  y.  Miller,  25  Mich. 
279;  2  Wood,  Railway  Law  (Minor's  ed. 
1804)  §  820,  p.  1465.  Under  such  circum- 
stances,' to  exact  of  the  engineer  nice  estimatea 
of  distance,  based  on  the  supposition  that  the 
man  walking  on  the  track  may  not  be  sensible 
of  his  danger,  and  will  not  step  off,  seems  to 
me  to  be  unreasonable. 

The  action  of  the  court  in  striking*  out  the 
evidence  has  been  held  to  be  an  indirect  mode 
of  directing  the  Jury  to  return  a  verdict  for 
the  defendant,  the  plaintiff  not  being  willing 
to  suffer  a  nonsuit.  Here  it  was  accompa- 
nied by  an  express  direction  to  return  a  verdict 
for  defendant  I  can  discover  but  the  one 
question  involved.  Does  the  evidence  tend, 
in  any  fairly  appreciable  degree,  to  make  out 
plaintiff's  case?  I  am  of  opinion  that  it  doea 
not;  that  it  was  what  is  termed  in  law  *'an  inev- 
itable accident;"  and  although  the  question  of 
negligence  is  generally  one  of  fact  for  the  Jury, 
yet  "when  the  facts  are  such  that  all  reason- 
able men  must  draw  the  same  conclusion  from 
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tbem,  tbm  it  becomes  a  question  of  ]aw  for 
the  court"  8ee  Grand  Trunk  B.  Co.  pf  Can- 
ada T.  hM,  144  U.  8.  408,  86  L.  ed.  485,  and 
cases  cited.  There  is  ao  room  for  two  fair- 
miDded,  leasooable  opiaions  about  it  Bee  Cor- 
eoran  v.  8t.  LtmU,  L  M,  A  8,  R.  Co.  105  Mo. 
389.  The  eyidence  in  this  case  is  plaialy  insuf- 
ficient to  warrant  tbe  finding  of  a  verdict  for 
tbe  plaintiff,  and  tbe  court  could  notbnvebes- 
itated  to  bave  set  it  aside,  bee  tirayoon,'$ 
Caoe,  6  Gratt  712-724. 
Judgmsni  afirmod. 

On  rehearing. 

The  evidence  in  tbis  case,  explained  and 
qualified,  as  it  must  be,  by  certain  wellknown 
physical  laws,  sbows  to  a  bigh  degree  of  prob- 
ability, at  least,  tbat  tbe  engineer  commenced 
applying  tbe  air  brakes,  reversing  tbe  engine, 
and  blowing  tbe  alarm  before  tbe.train  reached 
a  point  20  or  80  feet  distant  from  the  footman 
on  the  track.  As  to  anything  like  tbe  accu- 
rate distance,  tbis  evidence,  as  a  whole,  leaves 
it  uncertain,  but  it  does  show  clearly  that  the 
train  was  then  much  too  close  to  be  stopped 
before  atrikios:  biro;  but  I  take  tbe  distance  to 
have  >^een  20  or  80  feet,  for  they  are  the  fii^ures 
used  Dv  some  of  the  witnesses.  Bo,  also,  I 
take  the  fact  to  be  that  footmen  at  tbat  place 
were  accustomed,  with  the  knowledge  of  de- 
fendant, to  use  the  track  as  a  walkway;  and 
tbe  rule  of  law  {pro  hoe  vice)  to  be  that  fn  such 
case  it  was  the  duty  of  the  engineer  or  fire- 
man to  keep  on  the  lookout  along  tbe  track, 
and  that  tbe  engineer  was  on  the  outlook,  and 
did  see  decedent  walking  on  the  track  towards 
tbe  depot  for  a  long  distance.  John  B.  Raines, 
the  decedent,  bad  lived  in  town  about  three 
years.  About  5  o'clock  in  tbe  evening  of  the 
25tb  of  September,  1801,  he  was  walking  east- 
ward on  the  track,  using  it  as  a  footpath  for 
his  own  convenience,  as  many  persons  are  in 
tbe  habit  of  using  it  He  had  in  his  hand  a 
piece  of  paper,  looking  at  it  now  and  then. 
The  size  of  the  paper  does  not  appear,  fie 
was  in  fact  an  adult,  in  the  full  possession  of 
all  his  faculties,  or  so,  on  this  occasion,  he  was 
in  appearance.  Defendant's  east-bound  pas- 
senger train,  consisting  of  locomotive,  tender, 
and  five  cars,  running  on  schedule  time  at  its 
usual  rate  of  speed-— of  about  20  miles  an 
hour — at  that  place,  came  in  sight  and  hearing 
at  tbe  lower  end  of  tbe  town,  and  whistled  for 
a  crossing  at  tbat  point,  heard  by  the  wit- 
nesses. Again,  about  150  ^ards  from  deced- 
ent, it  gave  a  prolonged  whistle  for  the  depot 
The  steam  was  turned  ofF  for  it  to  run  b^  mo- 
mentum to  tbe  station.  There  was  nothmg  at 
that  time  to  indicate  to  the  engineer  that  de- 
cedent was  unaware  of  the  approaching  train, 
and  would  not  in  due  time  step  off  the  track. 
This  the  engineer  hsd  a  right  to  presume  he 
would  da  But,  still  making  no  motion  to  get 
off,  tbe  engineer  sounded  the  alarm,  put  on  tbe 
air  brakes,  and  reversed  the  engine. — did  all 
that  could  be  then  done  to  save  bim;  but  he 
was  only  28  or  80  feet  ahead,  and,  although  the 
tram  was  perceptibly  checked,  Raines  was 
struck  and  instantly  killed. 

Common  sense  and  common  Justice,  applied 
to  tbe  practical  affairs  of  managing  railroads 
and  running  trains,  require  tbat  there  must  be 
24  L.  a  A. 


left  to  engineers  some  margin  for  forming ilteir 
judgment,  which  may  still  be  discreet,  and 
some  latitude  of  conduct  which  may,  in  either 
event,  be  held  to  be  prudent  He  will  not,  on 
pain  of  conviction  of  negligence  in  a  matter 
involving  life  and  limb,  be  held  to  make,  on  the 
spur  of  the  moment,  a  nicely  accurate  cstimata 
of  tbe  probability  tbat  one  walking  on  the  track 
ia  inseosible  of  bis  danger,  from  the  mere  fact 
that  he  is  on  the  track  within  a distsnce  within 
which  tbe  train  cannot  be  stopped;  for  common 
observation  sbows  that  persons  fully  aware  of 
tbe  approach  of  tbe  train  cross  tbe  track,  or 
fail  to  step  ofF,  although  the  train  may  be  with- 
in such  distance,  for  one  second  or  a  half  teny 
ond  in  time,  and  two  steps  or  three  in  distance, 
will  put  him  out  of  danger.  In  this  case  the 
footman  was  a  grown  man,  apparently  in  tha 
use  of  his  faculties,  physical  and  mentat  Ho 
had  a  signal  of  danger  beneath  his  feet  The 
train  was  on  time.  A  siffnal  had  been  sounded 
half  a  mile  away.  The  depot  was  in  plain  view 
in  front  A  prolonged  signal  for  the  depot  had 
Just  been  sounded  600  feet  in  his  rear.  He  ia 
presumed  to  look  back  as  well  as  forward,  and 
that  he  will  act  on  tbe  instinct  of  self-preserva- 
tion and  step  out  of  tbe  way.  Under  such  cir- 
cumstances, negligence  of  the  engineer  cannol 
be  reasonably  inferred.  It  was  a  case  of  un* 
avoidable  accident,  such  as  no  degree  of  fore- 
sight and  care  on  the  part  of  the  engineer  could 
reasonably  be  expected  to  anticipate  in  time  to 
avoid.  How  was  he  to  know  that  the  footman 
was  unconscious  of  his  approach  ?  There  was 
nothing  to  Indicate  it.  On  the  contrary,  be 
presumed,  as  be  had  a  right  to  do,  that  the 
footman  vould  step  off  in  rime.  Nor  was  there 
anything  as  vet  to  require  the  engineer  to 
change  his  opinion,  and  act  thereon  in  time  to 
stop  the  train  before  collision.  These  facts,  as 
I  read  the  evidence,  are  not  doubtful,  nor  are 
the  inferences  of  fact  to  be  drawn  from  them. 
I  concur  in  tbe  opinion  of  the  circuit  court  that 
they  do  not  tend  in  anj  fairly  appreciable  de- 
gree to  convict  the  engineer  of  want  of  ordi- 
nary care.  The  case  therefore  passed  from  the 
domain  of  fact,  in  the  aense  of  a  thing  to  be 
found  by  tbe  Jury,  into  tbe  domain  of  law,  to 
be  determined  by  tbe  court.  A  verdict  for  tbo 
plaintiff  would  have  been  against  taw:  tbat  is, 
against  the  law  of  the  case  upon  the  facta 
proved.  Therefore  tbe  circuit  court  did  not 
err  in  refusing  to  submit  the  case  to  the  Juiy. 

Dent*  J.,  dissenting: 

The  facts  in  this  case  are  as  follows,  to  wit: 
Tbe  deceased  was  a  trespasser  on  tbe  track  of 
the  defendant  within  tbe  corporate  limits  of 
the  town  of  Montgomery  (1600  population)  si 
a  place  the  people  were  in  the  habit  of  using 
as  a  walkway.  It  was  about  5  o'clock  P.  M. , — 
tbe  time  for  the  regular  passenger  train.  An 
engine  had  but  a  few  moments  before  passed 
over  the  track.  Deceased  was  walking  with 
bis  head  down,  apparently  absorbed  In  study- 
ing some  paper.  He  was  goinfl:  east  with  bis 
back  to  the  approaching  train.  Tbe  train 
whistled  for  tbe  station  from  100  to  200  yards 
from  deceased.  The  engineer,  if  looking, 
could  have  seen  deceased  from  the  time  be 
sounded  tbe  whistle  for  the  station  until  tbe 
engine  struck  him,  ss  the  track  was  straight,  the 
view  unobsirucied,  and  it  was  broad  daylight 
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Tbe  beli  was  Dot  rung,  nor  the  whistle  sound- 
ed, from  not  less  than  100  yards  awav  until  the 
eoffioe  was  within  less  than  80  feet  of  deceased 
and  about  to  strike  him, — ^too  late  for  him  to 
step  out  of  danger  as  the  train  was  going  at  the 
rate  of  20  miles  per  hour.  Did  the  engi- 
neer see  deceased  ?  It  was  his  duty  to  see  him. 
Others  saw  him  who  were  not  bound  to  see 
him,  and  not  occupying  as  food  a  position  to 
see  him  as  the  engineer.  The  law  will  pre- 
sume that  tbe  engineer  discharged  tbe  duty  to 
and  did  see  him,  unless  the  contrary  appear. 
At  least  the  jury,  in  the  Hirht  of  the  evidence, 
from  the  facts  and  circumstances,  would  have 
tbe  right  to  infer  that  be,  being  a  man  of  ordi- 
nary intelligence,  attentive  to  his  duties,  did 
see  him.  S  nb  being  the  case,  what  was  his 
duly, — to  wait  until  it  was  too  late,  or  sound 
the  alarm  whistle  and  rinsr  tbe  bell  in  time  to 
arouse  tbe  deceased,  and  enable  him  to  avoid 
the  threatened  danger?  In  2  Rorer  on  Rail- 
roads, 1027,  the  law  is  stated  to  be  as  follows, 
to  wit:  "The  servants  in  charge  of  a  train 
have  a  right  to  presume  that  a  man  on  the 
track  is  of  sound  mind  and  good  hearing,  and 
will  get  off  in  time  to  avoid  danger,  .  .  .  and 
that,  therefore,  the  train  is  not  obliged  to  stop, 
but  is  only  bound  to  the  ordinary  care  of  warn- 
ing by  whistling  and  bell  ringing,  if  the  person 
is  seen  by  persons  in  charge  of  it,  which  are 
due  to  all  persons  on  general  principles.  This 
doue  in  time  for  avoiding  Ihe  danger,  the  com- 
pany is  not  liable."  And  in  Finfayson  v.  OJii- 
cago,  B.  it  Q.  R  Co.  1  Dill.  679,  Fed.  Cas.  No. 
4,798,  the  law  is  stated  to  be:  **  A  railroad 
company  whose  train  is  approaching  a  man 
walking  lengthwise  upon  its  track,  must  ring 
its  bell  and  sound  its  whistle  in  time  to  enable 
him  to  get  off  the  track;  otherwise  it  is  liable." 
(The  italics  are  mine.)  "If  they,  being  aware 
of  his  presence,  delayed  to  ring  tbe  bell  and 
sound  the  whistle  until  he  could  not  have 
stepped  aside  and  saved  himself,  in  that  case 
there  was  negligence  on  tbe  part  of  these  em- 
ploy^, for  which  the  railroad  company  is 
liable."  "If  tbe^  rang  the  bell  and  blew  the 
whistle  in  such  time  as  any  reasonable  man  of 
good  hearing  could  have  beard  it,  and  got  off 
instantly,  then  the  defendants  are  not  liable." 
''This  man  had  no  right  to  be  there,  and  he 
should  not  have  been  there.  It  does  not  fol- 
low, however,  because  he  was  there  unlaw- 
fully, that  the  other  partv  could  run  him 
down."  Numerous,  nay  all  tbe  cases  exam- 
ined by  me,  present  tbe  law  in  the  same  way, 
even  including  the  fourth  syllabus  in  this  case, 
which  is  in  these  words,  'to  wit:  (4)  "  If  an 
apparently  capable  person,  and  one  apparently 
in  the  possession  of  his  faculties,  is  seen  walk- 
ing on  a  railroad  track,  the  servants  of  the 
company  running  the  train  having  given  such 
signftls  as  may  be  required,  have  a  right  to  act 
on  the  presumption  that  such  person  will  step 
aside  in  time  to  secure  himself  from  danger." 
What  signals  were  required?  Tbe  court  does 
not  state,  but  presumes  they  were  given.  The 
law  quoted  says  the  bell  must  be  rung  and 
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whistle  sounded  in  time  to  warn  the  deceased 
of  his  danger,  and  enable  him  to  step  aside  to 
avoid  it.  That  this  was  not  done,  the  evidence 
plainly  establishes;  but  the  servants  of  the  de- 
fendant, having  the  deceased  in  plain  view  for 
over  100  yards,  bore  down  upon  him  until  it 
was  too  late,  and  then,  as  a  wild  animal  sure  of 
its  prey,  rushed  upon  him  with  the  whistle 
sounding,  as  if  to  make  his  death  the  more  hor- 
rible when  it  was  too  late  to  save  him.  My 
conclusion,  supported  by  reason,  justice,  and 
authority,  is  that  it  was  the  duty  of  the  engi- 
neer, under  the  circamstances,  on  discovering 
the  deceased  on  the  track  100  yards  away,  to 
begin  sounding  the  alarm  whistle  and  ringing 
the  bell,  and  continue  the  same  until  the  atten- 
tion of  the  deceased  was  attracted  or  he  was 
struck.  In  not  doing  so  he  was  guilty  of  wan- 
ton sacrifice  of  human  life,  amounting  to  gross 
negl  igence.  He  disregarded  the  ordinary  rule  of 
all  railroad  companies:  "In  all  cases  of  doubt, 
take  the  side  of  safety."  It  may  be  a  hardship 
on  the  company  to  impose  damages  on  them  in 
such  cases;  but  there  is  no  other  way  to  reach 
its  negligent  employes,  and  enforce  a  due  re- 
gard for  the  law  and  the  lives  of  citizens,  ex- 
cept through  the  company.  The  first,  the 
highest,  and  most  important  duty  of  all  law  is 
the  protection  of  human  life  from  unnecessary 
destruction;  and  he  who  destroys  it  should  be 
prepared  and  required'lo  show  that  be  used  all 
available  and  lawful  means  at  bis  command^ 
and,  after  doing  so,  the  destruction  was  un- 
avoidable. While  the  law  regards  a  railroad 
track  to  be  the  private  property  of  tbe  com- 
pany, and  the  use  thereof  as  dangerous  and 
perilous,  yet  it  lies  open  to  the  commons,  and 
affords  a  dry,  smooth,  even,  level,  and  conven- 
ient walkway  for  pedestrians,  especially  in 
populous  communities,  and  is  therefore  a 
source  of  great  temptation  to  the  public.  The 
law,  in  permitting  railroad  companies  to  rush 
their  trains  throuirh  the  country  at  a  great  rate 
of  speed,  requires  them  to  adopt  the  necessary 
means  to  warn  trespassers  out  of  their  way  in 
time  for  them  to  escape  death.  The  ringing  of 
tbe  bell  and  sounding  of  tbe  whistle  are  not 
matters  of  much  exertion;  neither  do  the^  in 
any  way  interfere  with  or  impede  the  running 
of  trains.  In  ibis  case  there  is  a  powerful  and 
wealthy  corporation  on  the  one  hand,  with 
numerous  and  influential  friends,  and  a  be- 
reaved widow  and  fatherless  children  on  the 
other,  and  my  deep  sympathies  for  the  appeals 
of  the  helpless  and  needy  may  cause  me  to 
hold  the  scales  of  Justice  unequally  be- 
tween them;  but  it  is  my  sincere  judgment  that 
tbe  evidence  should  not  only  have  been  sub- 
mitted to  tbe  jury,  but,  as  it  now  stands,  it 
plainly  sufficient  to  warrant  a  verdict  in  favor 
of  tbe  plaintiff.  My  convictions  may  appear 
unreasonable  to  others;  yet,  while  I  highly  es- 
teem the  more  mature  judgment  of  my  asso- 
ciates, an  approving  conscience  can  be  the  only 
arbiter  that  a  judicial  officer  can  recognize  in 
discharging  his  Individual  duties. 
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1*   An  entire  eontraet  ftir  serviees  can- 
not be  apportioned  bo  as  to  permit  a  reoor- 

HoKB.— J^ect  <tf  part  performanee  uf  contract  for 
fctricct*   I 

DtaOiarae  for  emue, 
Diaeheuve  wUhovt  eauMe» 

a.  DamcLota, 

h.  Wages* 

c  Common  count 

d.  Quantum  nwrutL 

e.  jLssmnvsiL 

Accord  and  $ali8faetiont  and  oonmnL 

t^irfeiturom 

Infants. 

Time  jor  paymenU 

Staves. 

Mtandonmcnt  ty  emptoui  wUhout  cause, 

JHscharoe  for  cause. 

Wbere  the  employ^  Is  dlaotaarged  for  siilBoJent 
«au9e  belore  the  cud  of  the  term,  there  to  some 
4x>Dflictof  authority  as  to  the  riffht  to  recover,  some 
eases  deoyiogr  the  rijrbt  of  the  employ^  to  reooyer 
for  breach  of  contract.  Physioc  v.  Shea,  75  Oa.  466; 
Lacy  V.  OabaldlstoD,  8  Car.  ft  P.  80:  Deaner.  Cutler, 
48  N.  T.  8.  B.  404:  Waters  v.  Da  vies,  28  Jones  ft  8. 89; 
Churchward  v.  Chamhera,  2  Post,  ft  F.  229;  Forsyth 
T.  McKioncy,  66  Uuo«  1;  Spotswood  v.  Barrow,  6 
Excb.  110, 19  L.  J.  Ezcb.  2S6:  Leopold  ▼.  Salkey,  88 
111.  413, 81  Am.  Rep.  98;  Lomaz  ▼.  Arding,  JO  Exch. 
934, 24  L.  J.  Bzob.  80;  Baas  Furnace  Co.  t.  GlasscoctE, 
89  Ala.  462,  60  Am.  Rep.  748;  Bush  y.  KoU,  8  Colo. 
App.  48;  Odeneal  ▼.  Henry,  70  Miss.  17& 

Some  cases  held  that  an  employ^  dJscharfred  for 
«au8e  cannot  recover  for  wapres  u n paid.  Turner  ▼. 
Robinson,  8  Car.  ft  P.  16, 5  Barn,  ft  Ad.  789, 2  Nev.  ft 
JL823. 

As  where  he  refused  to  obey  orden.  Spain  t. 
Jlott,  2  Stark.  266. 

Or  where  he  attempted  to  ravish  hto  emp]oyer*8 
eiaid.    Atkin  v.  Acton,  4  Car.  ft  P.  206. 

iH>me  cases  hold  thattf  properly  discharged,  he  to 
not  entitled  to  any  waxes  since  the  last  periodical 
payment.  Reach  v.  Muliin,  84  N.  J.  L.  843;  UidKway 
▼.  Hunirerford  Afarket  Ck).  3  Ad.  ft  El.  171, 4  Nev.  ft 
M.  797.  1  Harr.  ft  W.  2U:  Robinson  v.  Hindman,  8 
Esp.  235;  Hartman  y.  Rogeis,  60  CaL  648. 

Some  cases  hold  that  an  employ^  dtochanred  dur- 
ing the  time  for  cause  can  only  recover  wages  due 
QP  to  the  time  of  such  dtocharge.  Du  Quoin  Star 
Coal  Mln.  Co.  y.  Thorwell,  8  IlL  App.  894;  Miller  y. 
Gidiere,  86  La.  Ann.  201;  Hale  v.  Sheehan.  86  Neb. 
488;  Lawrence  y.  Gull  if  er,  88  Me.  582;  Robhison  y. 
^Sanders,  24  Miss.  891;  Hartoton  y.  Sale,  6  Smedes  ft 
M.  634;  Anstee  y.  Ober,  26  Ma  App.  666;  McClure  y. 
Pyatt.  4  McCoid,  L.  26;  Massey  y.  Taylor,  5  Coldw. 
447, 98  Am.  Dea  429;  Newman  y.  Reagan,  68  Ga.  756, 
•65Ga.512L 

In  none  of  these  oases  does  the  question  appear 
to  have  been  thoroughly  discussed  or  considered, 
no  cases  outside  of  these  being  cited,  it  being  gen- 
•erally  oonoeded  in  these  cases  that  a  recoyery  could 
be  bad  on  quantum  meruit  subject  to  set-off  for 
•damages  caused  to  employer.  An  employ^  dis- 
miased  during  the  term  for  cause  cannot  recover 
fnture  wages.  Harrington  v.  First  Nat.  Bank  of 
Chittenango,  1  Thomp.  ft  C.  861;  Green  v.  Watson, 
88  N.  Y.  8.  B.  799;  McRae  y.  Marshall,  19  Can.  Sup. 
Ot  Rep.  10;  Banner  y.  Cornelius,  28  L.  J.  C.  P.  86, 6 
ML.RA. 


ery  for  part  perf ormanoe  by  one  who  to  gufltj  of 
a  breach  of  contract. 
8.   The  soopendon,  eren  ftir  a  day*  of  a 
right  of  action  on  a  promlMoiy  note 

against  the  maker  by  an  arrangement  with  him 
irrevocably  discharges  an  Indorser,  although  the 
maker  may  break  hto  contract,  by  which  the  right 
of  action  against  him  was  suspended. 

C.  B.  N.  S.  286. 4  Jur.  N.  8. 1110;  Hotchkiss  y.  Gretna 
Ginnery  ft  Compress  Co.  86  La.  Ann.  517;  Armour 
Cudahi^  Pkg.  Co.  y.  Hart,  86  Neb.  166:  Newman  y. 
Reagan,  65  Ga.  512;  Johnson  y.  Walker,  155  Mass.  2B8. 

JHseharge  irfthout  oaum$ 
a.  Damaoes, 

Where  employ^  to  wrongfully  discharged  daring 
the  term  of  service,  the  employer  to  liable  In  an  ac- 
tion of  damages  for  breach  of  contract.  Levin  y. 
Standard  Fashion  Co.  84  N.  Y.  8.  B.  209;  Nations  y. 
Cudd,  22  Tex.  660;  Bond  y.  Carpenter,  15  B.  L  440; 
Stewart  y.  Walker,  14  Pa.  298;  Clancey  y.  Robertson. 
2  MUl,  Const.  404:  Brlnkley  v.  Swlcegood,  66  N.  a 
686;  Ehrlich  y.  .Stna  L.  Ins.  Co.  88  Mo.  249;  Evans  y . 
St.  Louis,  I.  M.  ft  a  R.  Co.  24  Mo.  App.  U4:  Har- 
rington v.  Gles,  45  Mich.  874;  Whitaker  y.  Sandlfer, 
1  Duv.  261;  Baron  y.  Pladde,  7  La.  Ann.  229;  Rich- 
ardson  y.  ISagle  Mach.  Works,  78  Ind.  422.  41  Am. 
Rep. 684;  Rogers  v.  Parham,  8  Oa.  190;  Alexander  y. 
Americua,  61  Ga.  86;  Paganl  v.  Gandolfl,  2  Car.  ft  P. 
870;  Cameron  y.  Fletcher,  10  Sess.  (8.  C.)  3d  Ser.  801; 
Wise  v.  Wilson,  1  Car.  ft  K.  662;  Smith  y.  Thompson. 
8  C.  B.  44, 18  L.  J.  a  P.  814:  Cussons  y.  Skinner,  U 
Mees.  ft  W.  161, 12  L.  J.  Exch.  847;  Cloesman  y.  La- 
coste,  28  Rng.  L.  ft  Eq.  140;  Hartley  y.  Harman,  U 
Ad.  ft  El.  798, 8  Perry  ft  D.  567;  Planche'v.  Coibum, 
8  Btaig.  14, 1  Moore  ft  8. 61, 5  Oar.  ft  P.  58;  Fawcett  y. 
Cash,  5  Ram.  ft  Ad.  904, 8  Nev.  ft  M.  177;  Bmmens  y. 
Elderton,  4  H.  L.  Cas.  624,  18  C.  B.  486,  18  Jur.  81; 
Moody  y.  Leverich,  4  Daly,  401, 14  Abb.  Pr.  N.  & 
145;  BeLeon  v.  Echeverria,  18  Jones  ft  8. 610;  Wise- 
roan  y.  Panama  B.  Co.  1  Hilt.  800;  Howard  v.  Daly, 
61  N.  Y.  862, 19  Am.  Rep.  285;  Weed  v.  Burt,  78  N.  Y. 
191:  Phillips  y.  CUft,  4  Hurlst  ft  N.  168.  28  L.  J. 
Exch.  153,  5  Jur.  N.  &  74;  Stubbe  y.  Waldeck,  78 
Wis.  437;  Larkin  y.  Hecksher,  8  L.  B.  A.  137, 51 N.  J. 
L.138. 

His  remedy  to  for  compensation  in  part  perform- 
ance and  i  ndemnlty  for  the  loss  occaslooed.  Clark 
y.  Marsiglla.  1  Denio.  817, 48  Am.  Dec.  670. 

But  an  employ^  discharged  before  end  of  term 
without  cause  cannot  recover  damages  for  wrong- 
ful dtocharge,  where  he  avers  perforouince  and 
falls  to  prove  It  In  a  suit  for  services  rendered. 
Bennett  y.  St  Iiouto  Car  Boodng  Co.  28  Mo.  App. 
587. 

The  damages  reooyered  in  such  an  action  for 
wrongful  discharge  are  subject  to  a  credit  for  that 
which  he  might  haye  earned  elsewhere  at  a  similar 
kind  of  work.  Sutherland  y.  Wyer,  67  Me^  64;  Ste- 
yens  y.  Crane,  87  Mo.  App.  487:  Polk  y.  Daly,  14 
Abb.  Pr.  N.  8.  166;  Koenigkraemer  y.  Missouri 
Glass  Co.  24  Mo.  App.  124;  Hand  y.  dearfleld  Coal 
Co.  148  Pa.  408;  Cumberland  ft  P.  R.  Co.  v.  Slack,  45 
Md.  161:  HamUl  y.  Foute,  51  Md.  420;  Hlnchcllfre  v. 
Koontz.  121  Ind.  422;  Pennsylvania  Co.  v.  Dolan,  6 
Ind.  App.  109;  Everson  y.  Powers,  88  N.  Y.  687,  42 
Am.  Rep.  319;  Fuchs  v.  Koemer,  107  N.  Y.  629;  Wil- 
liams V.  Anderson,  9  Minn.  60;  BIgelow  y.  American 
Foroite  Powder  Mfg.  Co.  89  Hun,  599. 

The  damages  to  the  employ^  are  prima  facie  the 
stipulated  wages.  Howard  y.  Daly,  Smith  y« 
Thompson,  Hlncbcllfle  y.  Koonta,  and  Pennnyl- 
vanla  Co.  v.  Dolan,  supra. 

Bmploy6  may  wait  till  hto  wages  are  due  but  ho 
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CTanuary  1ft,  ISOi.) 

APPEAL  by  defendant  from  a  Judgrment  of 
the  Circuit  Court  for  Monroe  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 


force defendant's  alleged  Ifabilitj  as  indonsr 

of  a  promissory  note.    Bewned, 
The  facts  sufficiently  appear  in  the  opinion. 
Messrs,  Clifton  A  EekTord  for  appelUnk 
Messrs,  Honaton  A  Sykea  for  appelleei 


reooven  damaires  for  vlohition  of  oontcaot.   Heim 
V.  Wolf,  1  B.  D.  Smith.  70. 

b.  Wages* 

And  an  employ^  dismiased  during  the  term  wlih^ 
out  cause  is  prima  f  aoie  entitled  to  recover  tbe  stip- 
ulated compensation  for  the  whole  term.  King  v. 
Steiren,  44  Pa.  W«  84  Am.  Deo.  419;  Thompson  ▼.  De. 
troit  ft  L.  &  Oopper  Go.  80  Mich.  422;  Alha  v.  Mo- 
riarty,  86  La.  Ann.  680;  Norton  v.  Cowell,  66  Md.  860; 
Murdock  y.  Phillips  Aoademy  Trustees.  U  Pick. 
244;  Webster  ▼.  Wade.  19  Oal.  291. 79  Am.  Dm.  218; 
Chiles  V.  Belleville  Nail  MiU  Co.  68  DL  128;  Britt  v. 
Hays,  21  Ga.  187;  Wiley  v.  Calif omia  Hosiery  Co. 
(Oal.)  Bfaroh  6, 1808;  Moss  v.  Decatur  Land  Imp.  Co. 
98  Ala.  260:  Walworth  7,  Pool.  9  Ark.  884;  MoDaniei 
T.  Parks,  19  Ark.  671;  Avery  v.  TyringlianL,  8  Mass. 
160. 8  Am.  Dea  106;  Gandell  v.  Pontigny.  4  Camph. 
876. 1  Stark.  106;  Collins  ▼.  Prioe.  6  Bing.  182. 2  Moore 
ft  P.  288:  Beeston  v.  CoUyer,  4  BIng.  800. 2  Car.  ft  P. 
607. 12  J.  B.  Moore,  662;  Callo  v.  Brounober,  4  Car.  ft 
P.  618;  Decker  v.  Hassel,  26  How.  Pr.  628;  Kllngen- 
l)erg  T.  Werner,  42  N.  Y.  &  R.  186;  Wood  v.  Moyes, 
1  Week.  Rep.  166;  Harris  v.  Ligget.  1  Watts  ft  8. 801; 
Dyrd  v.  Boyd.  4  McCord,  L.  246.  17  Am.  Deo.  740; 
Dunu  V.  Hereford.  1  Wyo.  206;  Cox  v.  Adams, 
1  Nott  ft  Moa  284:  Allentowa  Iron  Co.  v.  MoLaush- 
Un  (Pa.;  Feb.  18,  1889;  Smith  v.  Hay  ward,  7  Ad.  ft 
KL  644. 2  Ne V.  ft  P.  482,  W.  ^.  ft  D.  686, 2  J  ur.  282. 
•  So  a  teacher  may  recover  for  the  whole  term 
'  where  the  sohoolhouse  bums  down  and  the  offloers 
flail  to  furnish  a  place  to  teach.  Charlestown 
School  Twp.  V.  Hay,  74  Ind.  127.  See  HiU  v.  fiaUc 
com.  infra. 

Or  tbe  employ^  may  wait  till  tbe  end  of  tbe  year 
and  recover  the  whole  wages.  Brinkley  v.  Swice- 
good,66N.a626;RogeiBV.Parbam,8aa.l00.  See 
Heim  V.  Wolf,  1 B.  D.  Smith,  70. 

And  wages  for  time  he  labored  at  contract  price 
maybe  recovered.  Moulton  v.  Trask,  9  Met  677; 
Madden  v.  Porterfleld,  68  N.  a  166;  Kessee  v.  May- 
fleld,  14  La.  Ann.  90;  Taylor  r.  Carr.  80  L.  J.  M.  a 
201, 4  L.  T.  N.  S.  414.  9  Week.  Rep.  609. 

Or  wages  to  tbe  time  of  suit.  Fbwler  v.  Armoto; 
24  Ala.  194. 

Employers  wrongfully  discharging  an  employ^ 
during  the  term  cannot  withhold  part  of  wages. 
Sloan  ▼.  Hayden,  110  Mass.  14L 

The  recovery  of  wages  for  the  whole  term  by  an 
employ^  discharged  without  cause  is  subject  to  tbe 
deductions  for  wages  earned  elsewhere.  Hunting- 
ton ▼.  Ogdensburgh  ft  L.  a  R.  Co.  88  How.  Pr.  416; 
Hartland  v.  General  Bzcb.  Bank,  14  L.  T.  N.  &  868; 
Wllloughby  ▼.  Thomas,  24  Grattw  621;  Jones  v. 
Jones,  2  Swan,  606;  Simon  v.  Alien,  76  Tez.  C?S;  Cos- 
tigan  V.  Mohawk  ft  H.  B.  R.  Co.  2  Denio,  609, 48  Am. 
Dec.  768;  Sazonia  Mln.  ft  Reduction  Co.  ▼.  Cook,  7 
Colo.  569;  Holloway  v.  Talbot,  70  Ala.  8B2. 

But  he  need  not  accept  offer  of  employer  at  re- 
duced price.  Whitmarsh  v.  Littlelleld,  46  Hun,  418; 
People's  Co-Op.  Asso.  v.  Lloyd,  77  Ala.  887. 

Some  courts  hold  that  the  remedy  for  wrongful 
discharge  is  not  by  an  action  Cor  wages  but  for 
damages  for  breach  of  contt-aot.  James  v.  Allen 
County,  44  Ohio  St.  228, 68  Am.  Rep.  821;  Stone  v. 
Vimont.  7  Mo.  App.  277;  Jones  ▼.  Dunton,  7  111. 
App.  680;  Cameron  v.  Fletcher,  10  Sees.  (S.  a)  8d 
Series.  801;  Weed  v.  Burt.  78  N.  T.  191. 

And  the  employ^  may  sue  for  the  wages  as  they 
fall  dna.  Aspdin  v.  Austin.  6  Q.  B.  671.  Dav.  ft  M. 
m.  18  L.  J.  Q.  B.  156;  Isaacs  V.  Davles,  68  Ga.  160. 

A  recovery  for  wages  due  at  the  time  of  bring  | 


ing  an  action  after  a  wrongful  discharge  will  noa 
bar  a  subsequent  action  for  future  wages  or  dam- 
ages.   Thompson  v.  Wood,  1  Hilt.  UB. 

But  a  recovery  for  damages  would  bar  another 
action.  Ibid.;  Parry  v.  American  Opera  Co.  19  Abb. 
N.  C.  280;  Booge  v.  Pacific  Railroad,  88  Mo.  212. 8» 
Am.  Dea  160;  Moody  v.  Leverich,  4  Daly,  401,  14 
Abb.  Pr.  N.  S.  145. 

If  a  year*S  service  is  to  be  paid  in  gross  a  Jndg* 
ment  for  part  Is  a  bar  to  an  action  for  another 
part,  but  if  the  wages  are  due  at  the  end  of  ea01» 
month  then  tbe  recovery  of  one  Installment  is  aik 
answer  to  all  defenses  to  tbe  meruit  pleader  In  » 
second  suit.    Liddell  v.  Chidester,  84  Ala.  608. 

An  employ^  dismissed  without  cause  may  recover 
salary  for  such  time  as  the  contract  provided  that 
notice  should  be  given  for  prior  to  dischaive. 
French  v.  Brookes,  6  Bing.  854^  4  Moore  ft  P.  11; 
Fewings  v.  Tisdal,  1  Excb.  296, 6  DowL  ft  L.  196,  IT 
L.  J.  Kxch.  18. 11  Jar.  977;  Fisher  v.  Monroe,  61 N.  Y. 
S.  R.  686.  reversing  48  N.  Y.  S.  R.  6ia 

A  csshier  discharged  during  the  year  cannot  re- 
tain bis  year*s  salary  out  of  moneys  on  hand  as  hi» 
claim  for  services  might  never  become  due.  Union 
Bank  of  South  Carolina  v.  Heyward,  16  &  C.  206. 

Where  the  plaintiff  was  engaged  for  one  hundred 
pounds  to  write  an  article  for  pubUcatlon  and  th» 
periodical  was  abandoned,  the  plaintiff  might  sue- 
for  compensation  without  delivering  the  treatise. 
Planohe  v.  Colbum,  8  Bing.  14, 1  Moore  ft  &  61, 6  Oar. 
ft  P.  68. 

Where  the  employer  without  cause  prevents 
full  performance,  tbe  employ^  may  recover  upon 
the  common  counts  for  the  work  and  labor  per- 
formed. Updike  V.  Ten  Broeck,  82  N.  J.  L.  106; 
MltcheU  V.  Scott,  41  Mich.  108;  McQueen  v.  Gamble^ 
88  Mich.  844;  Baken  v.  Harrison,  4  McCord.  L.  24ft 
Canada  v.  Canada,  6  Cush.  16;  Wiihelm  v.  Caul.  8- 
Watts  ft  S.  28;  Preston  v.  Finney,  Id.  68;  Blood  v. 
Bnos,  12  Vt  625. 86  Am.  Dec.  868. 

But  an  employ^  discharged  for  cause  cannot  re* 
oover  for  the  time  of  his  actual  service  on  the  <n» 
debttotiis  oount,  where  he  was  bound  to  give  i^ 
whole  year*s  service  before  eamiog  any  wages  and 
broke  his  contract  by  leaving  service  before  tb» 
year*S  end.  LUley  v.  Blwln,  U  Q.  a  742, 17  L.  J.  Q» 
a  182, 12  Jur.  628. 

On  a  contract  for  a  year  determinable  at  s^> 
month*s  notice,  a  servant  improperly  discharged 
cannot  recover  on  a  oount  for  entire  year,  but 
must  declare  on  the  oontraot  and  not  declare  as  for 
a  year  absolute.  Arohard  v.  Homer,  8  Car.  ft  P«. 
849. 

Where  a  clerk  is  wrongfoDy  dismissed,  he  may 
treat  the  contract  as  rescinded  and  sue  for  actual 
service,  or  sue  on  the  contract  for  wrongful  dis- 
missal, but  if  he  sues  for  broken  contract  he  caQ» 
not  then  sue  on  the  contract.  Goodman  v.  Pooockv 
16  Q.  a  076, 19  L.  J.  Q.  a  410, 14  Jur.  1042. 

d.  QuofitiimnisnfCe. 
Where  tbe  employer  without  cause  prevents  f  uB 
performance,  the  employ^  may  recover  upon  a 
quantum  meruit  for  the  value  of  his  services. 
CUirk  V.  Manchester,  61  N.  H.  604;  Wilkinson  v» 
Black.  80  Ala.  8:29;  CaldweU  v.  Meyers  (S.  Dak.)  FelK 
17. 1802;  Gardenhlre  y.  Smith.  80  Ark.  280;  Sugg  v. 
Blow.  17  Mo.  880;  Brent  v.  Shelley,  6  Mo.  App.  680^ 
Colbum  V.  Wood  worth,  81  Barb.  881;  Green  T» 
Hulett,28Yt.l88;  Hill  v.  Green,  4  Piok.  114;  Slief^ 
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Coop«r»  /.,  delirered  the  opinion  of  the 
court: 

If  we  were  authorized  to  mnlse  the  law,  in- 
stead of  annouocioff  it  as  it  is  already  made,  we 
would  unhesitatingfj  hold  that  ODe  contracting 


to  render  pereonal  teryice  to  another  for  ». 
■pecifled  time  could,  apon  hreach  of  tbe  con* 
tract  hy  himself,  recoTer  from  that  other  for 
the  ralue  of  the  service  rendered  by  him,  and 
received  by  that  other,  subject  to  a  diminutioa. 


man  ▼.  Champlain  Transp.  Co.  81  Tt.  16S:  Dover 
▼.  PJemmons,  88  N.  C.  28. 

But  tbe  mere  faUure  to  pay  monesr  before  oom- 
plttton  is  not  such  a  prevention  that  the  contractor 
eoukl  recover  on  a  quantum  meruit.  Coz  v.  Jf  o- 
lAUflrhlln.  64  OaL  60S. 

Where  employ^  Is  ordered  by  employer  not  to 
eomplete  the  contract  but  does,  he  can  only  re- 
cover on  quantum  meruit  for  work  done  prior  to 
BoUoe.    Goodwin  v.Kirker,  8  Hilt.  40L 

A  suit  by  a  servant  on  quantum  meruit  for 
wronfffnl  discharge  Is  a  bar  to  an  action  on  the 
hreach  of  contract.  Keedy  v.  Long,  6  Lb  B.  A.  7S0, 
nMd.88&. 

e.  Atfumpstt. 

An  emp]oy6  discharged  without  cause  during 
term  may  recover  In  asBumpsit.  Williams  v. 
Byrne,  7  Ad.  ft  BL  177  8  Nev.  ft  P.  180, 1  Jur.  678, 
W.  W.  ft  D.  686;  Jacquot  v.  Bourra,  7  DowL  P.  O. 
848,  8  Jur.  778;  Flllieul  v.  Armstrong,  7  Ad.  ft  Bl. 
6S7. 8Nev.  ft  P.4(W,lJur.  881,  W.  W.  ft  T).  816. 

And  an  action  of  covenant  may  be  mamtalned 
hy  an  apvrsDtloe  against  his  master  for  wrongful 
dtocharge  during  the  term.  Wlnstone  v.  Lliin,  1 
Bam.  ft  a  460, 8  Do wL  ft  R.  466. 

But  a  servant  discharged  during  the  term  for 
cause  cannot  recover  in  assumpsit  for  wrongful 
dlsmlesaU  Turner  v.  Mason,  14  Mees.  ft  W.  118,  8 
DowL  ft  li.  808, 14  K  J.  Bzch.  8IL 

Aeeord  and  aaU^aeUon,  and  wmenL 

In  Mortiook  v.  WiUlams,  76  Mich.  668.  it  was  held 
error  to  dhrect  the  Jury  that  the  acceptance  of  a 
check  sent  in  full  settlement  Is  a  discharge  of  all 
Indebtedness,  where  the  employ6  was  discharged 
without  cause  during  the  term,  as  this  was  a  ques- 
tion for  the  Jury— as  to  whether  it  was  Intended  to 
he  accepted  as  full  eatlsfactlon. 

But  in  Hutton  v.  Stoddart,  88  Ind.  888.  it  was  held 
that  an  employ^  discharged  before  the  end  of  the 
term  accepting  a  check  in  payment  as  settlement 
cannot  recover  for  the  balance  of  the  term,  on  the 
ground  of  compromise  of  doubtful  claim. 

Neither  of  tbe  above  cases  refers  to  any  authori- 
ties. 

And  where  the  contract  of  service  is  dissolved  by 
mutual  consent,  no  recovery  can  be  had,  although 
on  a  prior  suit  default  had  been  taken  for  two 
months*  saUry.  This  default  does  not  preclude 
defendants  from  showing  discharge  by  consent. 
Van  Alstyne  v.  Indiana,  P.  ft  a  B.  Cto.  84  Barb.  88. 

An  employ6  quitting  by  mutual  consent  cannot 
recover  thereafter.  Southmayd  v.  Watertown  F. 
Ins.  Co.  47  Wis.  517;  McGehee  v.  Roberts,  00  Ala.  684. 

So  where  a  note  Is  given  In  settlement,  where  an 
employ  6  leaves  service,  the  employer  cannot  there- 
after claim  that  the  employ^  left  before  the  term 
of  service  had  expired.  Thorpe  v.  White,  18 
Johns.  58. 

Where  an  employ^  quits  before  expiration  of  the 
term,  a  tender  by  the  employer  will  be  held  to  be 
an  acquiescence,  but  the  laborer  cannot  recover 
more  than  the  contract  price.  Patenote  v.  Sanders, 
41  Vt.  86, 88  Am.  Dec.  664. 

J^bf/sttmrt. 
On  a  question  of  forfeiture  of  wages  on  a  part 
performance  there  Is  a  alight  conflict  of  authority. 
The  moat  of  the  cases  hold,  however,  that  forfeiture 
claases  In  oontnots  must  be  strictly  construed  and 
thas  the  employ6  may  recover  for  wages  earned 
Dotwlttaatandrng  the  forfeiture  clause,  fleber  v. 
United  States  Flax  Mlg*  Go.  18  B.  1.  808;  Chicago 
24UR  A. 


City  B.  Co.  V.  Blanchard.  85  IlL  App.  481;  Sohleten* 
ger  V.  Bridgeport  Knife  Co.  64  Conn.  64;  Schrlnpf 
V.  Tennessee  Jf fg.  Co.  86  Tenn.  218. 

But  in  Naylor  v.  Fall  Biver  Iron  Works  Co.  118 
Mass.  817,  and  Preston  v.  American  Linen  Co.  US' 
Masi.  400,  It  was  held  that  an  employ6  quitting 
service  without  giving  the  required  notice,  for* 
felts  the  previous  wages  where  the  contract  ao- 
provldes. 

Infanta, 

An  infant  quitting  before  the  end  of  the  tem^ 
may  recover  from  his  employer  the  value  of  his- 
services.  This  is  based  upon  a  theory  largely  that 
an  infant  nuiy  at  any  time  disafflrm  his  contracts* 
Judkins  V.  Walker,  17  Me.  88, 86  Am.  Dec  888;  De» 
rocher  v.  Continental  Mills,  68  Me.  817, 4  Am.  Bepw 
886;  Moses  v.  Stevens,  8  Pick.  888:  vniltmarsh  v» 
Hall,  8  Denlo,  875;  Thomas  v.  Dike,  11  Tt^  878, 84  Am,. 
Dec  600;  Wheatly  v.  Mlscal,  5  Ind.  142. 

A  contrary  doctrine  was  stated  In  Weeks  t* 
Leighton,  5  N.  H.  818.  but  this  was  overruled  la 
Lufkin  V.  Mayall,  25  N.  H.  82.  and  a  contrary  doo-> 
trine  was  also  stated  in  McCoy  v.  Huffman,  8  Cow. 
84,  and  overruled  In  Medbury  v.  Watrous,  7  HilU 
110:  but  in  Harney  v.  Owen,  4  Blackf.  887, 80  Am. 
Dec  668,  it  was  stated  If  a  minor  rescinds  a  contract 
which  is  fair,  he  cannot  sue  for  labor  performed 
under  that  contract,  but  this  is  overruled  in 
Wheatly  v.  Mlscal,  tupra. 

In  an  action  for  services  by  an  infant  a  defense- 
that  the  defendant  had  taken  plaintiff  from  the- 
maoagen  of  the  state  Industrial  scbool  under  aa 
agreement  and  that  the  plaintiff  left  defendant's- 
service  without  Just  cause,  was  a  defense  to  the 
action.   Pattetaon  v.  Kelly,  87  N.  F.  S.  B.  468. 

Where  an  Infant  contracted  to  work  for  a  year 
and  worked  until  he  reached  his  majority  and  quit 
before  the  end  of  his  term,  he  could  not  recover  f or- 
his  services  as  remaining  after  be  became  of  age 
was  a  ratification.   Forsyth  v.  Hastings,  87  Vt.  64B. 

In  Shurtlett  v.  MUlard,  18  B.  L  878,  84  Am.  Bep. 
640,  It  was  stated  that  a  minor  quitting  work  before 
the  expiration  of  the  term  may  recover  what  bia 
services  are  reasonably  worth,  taking  in  considers^ 
tlon  the  injury  of  tho  other  party;  but  that  was  not 
the  question  mvolved  In  this  case 

Time  for  poi/mene. 

On  partial  performaoce  an  action  cannot  Xm^ 
maintained  until  the  time  for  payment  has  expired. 
HartweU  v.  Jewett,  8  N.  H.  U9;  Diefenback  v. 
Stark,  66  Wis.  462, 48  Am.  Rep.  710;  Powers  v.  Wil- 
son,  47  Iowa,  666;  Bradshaw  v.  Branan,  5  Blch.  Lb 
466. 

No  recovery  can  be  had  on  a  contract  for  service 
during  the  whole  season  If  brought  before  the 
season  expired.  Blodgett  v.  Berlin  Mills  Co.  62  N. 
H.2I5. 

The  owner  of  a  slave  cannot  recover  for  his  seiw 
vices.  If  he  is  hired  for  a  fixed  period  to  be  paid  at 
the  end  of  that  time  and  he  la  taken  away  before 
the  contract  of  service  is  ended.  Caldwell  v.  Dick- 
son, 86  Mo.  60, 17  Mo.  676. 

Where  slaves  are  hired  in  pairs  as  sawyers  and 
the  time  in  which  they  are  to  commence  work  is 
several  and  at  a  rate  of  so  much  per  pair  although 
the  whole  price  Is  payable  at  the  end  of  the  year,  if 
there  is  a  failure  to  deliver  one  pair,  the  hirer  may 
recover  for  the  services  of  those  tendered  and  osed» 
Johnson  v.  Dunn,  61 N.  C 188L 

A  hirer  of  a  slave  Is  entitled  oo  abatemsnt  of  tl» 
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'Of  his  demand  to  the  extent  of  the  dama/^e 
flowing  from  his  breach  of  contract  In  Brii- 
ion  V.  Turner,  6  N.  H.  481.  36  Am.  Dec.  718, 
Jtkfffe  Parker  demonstrates,  in  an  admirable 
and  powerful  opinion,  the  equity  of  such  a  rule ; 


and  it  was  held  in  that  case  that  such  was  the 
rule  of  the  common  law.  The  courts  of  some 
of  the  states  have  followed  or  been  influenced 
by  that  opinion,  and  have  overturned  or  miti- 
gated the  vigorous  rule  of  the  common  law. 


hire  where  the  slave  is  hired  for  a  year  and  dies  be 
fore  the  end  of  the  year  without  fault  on  the  part 
of  the  hirer.  Townsend  v.  Hill,  18  Tex.  422;  George 
V.  fiUiott,8HeD.ftM.& 

In  Leonard  v.  Boynton,  11  Ga.  109,  it  was  held 
that  a  party  hirinflr  a  slave  for  a  year,  the  prioe  of 
hire  is  not  abated  by  death  of  slave  before  year  is 
termioated.  not  following  the  decision  of  Virginia 
but  adopting  the  law  of  liability  of  landlord  and 


**A'bcmdtmment  by  employ V*  toUhout  caias. 

Upon  the  question  of  abandonment  by  the  employ^ 
•without  full  performance  and  without  cause  for 
abandonment,  there  is  much  conflict  as  to  the  right 
to  recover.  The  tendency  of  the  latter  cases  is  to- 
ward allowing  an  employ^  to  recover  the  value  of 
aervices  rendered.  The  leading  case  upon  the  sub- 
ject tMing  Britton  v.  Turner,  6  N.  H.  492,  26  Am. 
Deo.  718,  which  holds  that  where  an  employer 
actually  receives  benefit  from  the  labor  performed 
on  a  contract  for  a  term  over  and  above  the  dam- 
ages occasioned  by  failure  to  complete,  he  s^hould 
pay  the  reasonable  worth  for  what  has  been  done 
for  his  benefit. 

Ani  this  has  been  followed  in  many  other  cases. 
Elliott  V.  Heath,  14  N.  H.  181;  Qough  v.  Clough, 
i»  N.  H.  24;  Parcell  v.  McComber,  11  Neb.  2U9:  Mc- 
Millan V.  Mailoy,  10 Neb.  228, 86  Am.  Rep.  471:  Dun- 
•can  V.  Baker,  21  Kan.  99;  B.\erlee  v.  Mendel,  88 
Iowa,  882;  Pizler  v.  Nichols,  8  Towa.  106,  74  Am. 
Dec.  288;  Biech  v.  Bolch,  68  Iowa,  S28:  Biggs  v. 
Horde,  25  Tex.  Supp.  456, 78  Am.  Dec.  884 

Other  cases  hold  the  same  on  the  ground  of  bene- 
fit reoeived  by  the  employer.  Byrd  v.  Boyd,  4  Mo- 
Oord,  L.  246, 17  Am.  Dec  740:  McCUne  v.  Pyatt,  4  Mo- 
Cord,  L.  28;  White  v.  Gray.  4  111.  App.  228. 

Others  on  the  ground  that  the  wages  are  payable 
on  jnstailments.  Matthews  v.  Jenkins,  80  Ya.  463; 
Charoblee  v.  Baker.  95  N.  G.  98:  Davis  v.  Preston,  6 
Ala.  8:{;  Taylor  v.  Laird,  1  Hurlst.  ft  N.  206, 26  L.  J. 
*Bzch.  829. 

And  in  Ricks  v.  Yates.  6  Ind.  116.  the  same  was 
held  which  seems  to  squarely  overrule  DeCamp  v. 
Stevens,  4  Blackf.  24.  which  holds  that  a  party  con- 
tracting to  work  a  year  at  so  much  a  month,  and 
quitting  at  the  end  of  three  months,  cannot  recover 
for  work  done. 

And  a  recovery  may  be  had  where  the  contract 
makes  no  stipulation  that  a  full  performance  shall 
be  a  condition  precedent  to  recovery  and  it  does 
not  appear  that  the  em  ploy  6  refused  to  perform  it. 
-Scofleld  V.  Grow,  68  V t.  288. 

8o  where  a  dispute  arose  as  to  the  contract  be- 
fore completion.    Beader  v.  Oamie,  44  N.  J.  L.  208. 

So  where  an  army  substitute  was  prevented  by 
the  close  of  the  war  from  fully  performing  the 
aervice.    Leasv  Patterson,  88  Ind.  466. 

So  where  a  shipwright  had  agreed  to  put  a  ship 
In  thorough  repair  and  demanded  hia  pay  before 
completion,  a  recovery  was  had  on  the  ground  that 
the  contract  was  of  general  employment.  Roberts 
V.  Havelock,  8  Bam.  ft  Ad.  404. 

On  the  other  hand,  many  cases,  like  Tocbbblaki 
V.  Thater,  refuse  to  allow  a  recovery  on  part  per- 
formance of  an  entire  contract  where  tbeemploy6 
quits  without  cause,  some  on  the  ground  of  entirety 
of  contract,  some  on  the  ground  that  a  recovery 
cannot  be  had  on  a  contract  where  the  condition 
precedent  is  unperformed.  Mather  v.  Brokaw,  48 
N.  J.  L.  687;  Morgan  v.  Shelton,  28  La.  Ann.  822: 
Badgley  v.  Heald,  9  HI.  64;  HanseU  v.  Brickson,  28 
S4  L.  B.  A. 


111.  257;  BIdrldge  v.  Bowe,  7  111.  «U  48  Am.  Dec  41: 
Koplitz  V.  Powell,  66  Wis.  071;  Jennings  v.  I^yona, 
88  Wis.  668,  80  Am.  Rep.  67;  Denmead  v.  Oobum,  15 
Md.  28;  Davis  v.  Maxwell,  12  Met  286;  Stark  v. 
Parker,  2  Pick.  287, 18  Am.  Dec  425;  Olmstead  v. 
Bealc  19  Pick.  628;  Nelichka  v.  Bsterly,  29  Minn. 
146:  Kohn  v.  Fandel,  29  Minn.  470;  Posey  v.  Garth. 
7  Mo.  96, 87  Am.  Dec.  188;  Sehnerr  v.  Lemp,  19  Mo. 
40:  Aaron  v.  Moore,  84  Mo.  79;  Barp  v.  Tyler,  73  Mc 
617;  Erving  v.  Ingram,  24  N.  J.  L.  620;  McMillan  v. 
Yanderlip,  12  Johns.  165,  7  Am.  Dec  299;  Lantry  v. 
Parks,  8  Cow.  68;  Monell  v.  Bums,  4  Denio,  121; 
Clark  V.  Smith,  14  Johns.  826;  Reab  v.  Moor.  19 
Johns.  837;  Sickles  v.  Pattison,  14  Wend.  2S7. 28  Am. 
Dec  527;  Hair  v.  BeU,  6yt.  85;  Philbrook  v.  Belknap, 
Id.  888;  Brown  v.  Kimball,  12  Vt.  617;  Ripley  v. 
Chipman,  18  Yt.  268;  Winn  v.  Southgate,  17  Vt.  358: 
Mullen  V.  Gilkinson,  19  Yt.  608:  Kettle  v.  Harvey, 
21  Yt.  801;  Miller  v.  Goddard,  84  Mc  102. 66  Am.  Dec. 
638;  Congregation  of  Children  of  Israel  v.  Perea,  8 
Coldw.  620. 

The  main  case  of  Tdcbbblakb  v.  Thatkb  denies 
the  authority  of  Britton  v.  Turner,  6  N.  H.  482,  26 
Am.  Dec  718,  and  refuses  to  follow  it,  holding  that 
no  recovery  could  be  had  by  the  paity  guUfy  of  a 
breach  of  contract:  that  he  could  cot  recover  on 
the  special  contract,  because  he  himself  had  not 
performed  it,  nor  upon  a  quantum  meruit  because 
of  the  existence  of  the  special  contract.  This  is 
supported  by  the  cases  supra,  but  hardly  any  of 
them  define  It  so  aquazeiy  or  emphatically  as  the 
main  case 

So  where  the  contract  which' the  plain  tilT  had 
partly  performed  was  not  valid.  Peck  v.  Burr,  10 
N.  Y.  297;  Kriger  v.  Leppel.  42  Minn.  6;  Swanxey  v. 
Moore  22  111.  68, 74  Am.  Dec  134. 

In  Peck  V,  Burr  .mprcL,  the  contract  was  repci  nded 
as  illegal  by  the  party  who  attempted  to  reoovcr 
for  bis  part  performance. 

In  Kriger  v.  Leppel,  nuprOi  the  oontrsot  wns  an 
orul  one  and  within  the  statute  of  frauds,  but  full 
performance  was  nevertheless  held  to  be  a  ouudl- 
tlon  of  a  recovery. 

It  was  stated  in  Lowe  v.  Sinklear,  27  Mo.  809.  that 
the  employer  of  a  servant  employed  lor  a  ccM'inin 
period  at  a  fixed  sum  was  not  liable  on  a  quunrum 
meruit  where  the  service  was  incomplete  though 
of  value  but  this  was  not  the  question  invoheU  in 
the  case. 

A  teacher  contracting  for  nine  months  teaching 
for  $45  in  full,  teaching  only  eight  and  a  half 
months,  cannot  recover  on  the  contract:  as  to 
whether  he  could  on  quantum  meruit  is  not  de- 
cided. Hillv.Balkcom,79Ga.444.  See  Charlestown 
School  Twp.  V.  Hay,  74  Ind.  127. 

Where  an  employ^  sues  and  says  he  worked  part 
of  the  time  and  was  willing  to  work  the  remainder 
of  his  term,  but  that  the  defendant  failed  on  hia 
part  to  pay  plaintiff,  it  does  not  show  such  a  per- 
formance as  will  authorise  a  recovery  for  work 
done.  Weber  v.  Union  Mut.  L.  Ins.  Co.  of  Maine, 
6Mo.  App.  6L 

And  in  Steeples  v.  Newton,  7  Or.  110, 88  Am.  Bep. 
706,  it  was  held  that  a  party  who  abandons  a  con- 
tract of  work  and  labor  before  completion,  except 
voluntarily,  may  recover  on  quantum  meruit  lesa 
damages. 

In  an  action  of  covenant  for  two  shillings  for 
copying  every  quire  of  paper,  and  that  he  copied 
four  quires  and  three  sheets  for  which  8t  and  9d 
was  due  him,  there  could  be  no  apportionment  or 
pro  rata,  but  if  he  had  averred  8d  to  be  the  usual 
fees  for  copying  three  sheets,  it  was  said  that  ha 
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J^aOer  t.  NMoU,  8  Iowa,  106, 74  Am.  Dec.  208; 
€oe  ▼.  dmiih,  4Ind.  79.  58  Am.  Dec.  618;  Rigg9 
-w.  Bards,  25  Tex.  Sapp.  456, 78  Am.  Dec.  684; 
Chomblee  v.  Baker,  ©5  N.  C.  98;  Pareell  v. 
MeComber,  11  Neb.  209.  But  the  decided 
weight  of  authority  is  to  the  contrary.  Law- 
•flon,  CoDt  Carr.  1 470,  note  4,  and  authorities 
^bere  cited.  And  it  was  decided  at  an  early 
•day  in  this  state  that  an  entire  contract  of  thu 
K^haracter  could  not  be  apportioned,  and  that, 
under  the  circumstances  named,  no  recovery 
could  be  had  by  the  party  guilty  of  the  breach 
-of  contract;  that  he  could  not  recover  on  the 
special  contract,  because  he  himself  bad  not 
■performed  it,  nor  upon  a  quantum  meruit,  be- 
^cause  of  the  existence  of  the  special  contract. 
Woaten  ▼.  Bead,  2  Smedes  A  M.  585.  In  Ear- 
dMton  y.  Sale,  6  Smedes  A  M.  684,  and  Bobinton 
V.  Sander 9,  24  Miss.  891,  it  was  held  that  an 
overseer's  contract  with  his  employer,  though 
made  for  a  definite  time,  was  not  an  entire  con- 
tract, and  recoveries  were  allowed  on  the  com- 
mon counts.  The  cases  relied  on  to'support 
(be  rule  announced  in  these  decisions  were 
Byrd  ^.Boyd,  4  McCord.  L.  240, 17  Am.Dec.740; 
Eaken  v  Barrieon,  4  McCord,  L.  249;  McClure 
▼.  Pyatt,  Id.  26.  Of  these  the  leading  case  is 
Byrd  ▼.  Bcyd;  the  others  simply  follow  it.  In 
Byrd  T  Boyd  the  court  evidently  legislate  the 
exception  info  the  law,  and  so,  in  effect,  de 
dared;  for,  after  referring  to  the  rule  of  (he 
common  law,  the  couit  proceeds  to  say, 
"There  is,  however,  a  third  class  of  cases  for 
which  it  is  necessary  to  provide,"  and  then 
declares  that  these  cases  for  which  it  is  neces- 
«iry  for  the  court  "to  provide"  are  *'ihose 
where  the  employer  reaps  the  full  benefit  of 
the  services  which  have  been  rendered,  but 
«ome  circumstance  occurs  wliich  renders  his 
discharging  the  overseer  neceiisary  and  Justifi- 
able; and  that,  perhaps,  not  immediately  con- 
nected with  the  contrnct,  as  in  the  present 
case."  The  South  Carolina  court  put  its  decis- 
ion expressly  upon  the  ground  or  expediiing, 
snd  conflnecl  its  elTect,  by  neceraary  impHcn- 
tion.  to  the  particular  sort  of  contract  under 
4»iisideratioD.  Since  the  abolition  of  slavery 
we  have  no  such  contracts  strictly  as  those 
which  formerly  existed  between  employer  and 
o?eiseer;  aud  the  decisions  in  Wooten  v.  Bead 


and  Harixton  y.  Sale,  eupra,  have  no  field  of 
operation.  The  instructions  for  the  plaintiff 
were  properly  given. 

The  defendant,  who  was  the  indorser  of  a 
promissory  note  executed  by  one  Vandiver,  in* 
troduced  evidence  to  prove  that,  by  an  ar- 
rangement between  Vandiver  and  Thayer 
Thayer  was  to  take  up  the  note  (which  was 
then  in  the  hands  of  a  third  person)  for  Van- 
diver, and  Vandiver  was  to  render  service  to 
him,  by  supervising  his  farm  until  the  crop 
should  be  gathered,  in  payment  of  the  note. 
On  this  evidence  the  defendant  asked  the  court 
to  instruct  the  jury  that  if  such  was  the  con- 
tract of  the  parties,  and  Vandiver  failed  to  per- 
form his  contract,  Thayer  had  a  right  of  ac- 
tion against  him  for  breach  of  contract  but 
could  not  recover  against  the  defendant,  the  in- 
dorser, on  the  note.  The  court  refused  the  in- 
struction  as  asked,  but  modified  it  by  inserting 
therein  the  words,  *'and  that  Vandiver  ren- 
dered the  service  as  he  contracted  to  do."  The 
instruction  as  asked  was  correct,  and  should 
have  been  given;  and  the  modification  inserted 
by  the  court  robbed  it  of  all  beneficial  opera- 
tion for  the  defendant.  The  defendftnt  was 
only  liable  secondarily  on  the  note;  and  if,  by 
the  arrangement  between  Thayer  and  Vandi- 
ver, Thayer's  right  of  action  againt  Vandiver, 
the  maker,  was  suspended,  if  but  for  a  day. 
the  indorser  was  forever  discharged,  and  the 
mere  breach  of  the  contract  by  wliich  it  was 
sus|>eDded  could  not  revive  the  obligation  of 
the  indorser.  Randolph,  Com.  Paper,  g§7($7, 
768;  Case  v.  Eawkim,  58  Miss.  702. 

There  is  no  evidence  that  the  maker  of  the 
note  was  a  resident  of  this  state,  where  the 
suit  was  brought.  The  G[uestion  whether  it  was 
necessary  for  the  plMiDtiil  to  have  brouahtthia 
action  aa  prescribed  by  section  8516  of  the 
Code  is  not  presented.  The  defendant  was  so 
clearly  a  nonresident  of  the  state,  and  there- 
fore subject  to  attachment,  that  we  decline  to 
consider  whether  the  instructions  of  the  court 
given  on  the  trial  of  the  issue  made  on  the  at- 
tachment were  or  were  not  correct.  No  error 
of  law  would  warrant  the  setting  aside  of  the 
verdict  on  that  issue,  in  the  light  of  the  testi- 
mony. 

Judgment  reversed. 


miirht  have  helped  himself.  Needier  v.  Guest, 
.AJeyn.  9. 

lo  Huctmao  v.  Boulnots.  2  Oar.  ft  P.  510,  it  was 
•aid  that  a  clerk  quitting  without  caase  is  liable  to 
«  oroM-aotion,  but  that  was  not  the  quesctOQ  in- 
-Tolved  in  this  case,  as  the  plaintiff  conseDted  to  re- 
•ceive  fifteen  pounds  on  the  understanding  that  no 
.onMB-aotion  should  be  brouirbt 

In  Galvin  v.  Prontice,  45  N.  Y.  182, 6  Am.  Bep.  68, 
jlt  was  held  that  an  implied  promise  to  pay  for  part 


performance  for  services  can  arise  only  when  the 
party  sought  to  be  charged  has  bad  the  benefit  of 
part  performance  or  has  prevented  full  perform- 
ance, but  the  question  involved  In  this  case  was 
whether  a  void  contract  was  prima  facie  evidence 
of  the  value  of  the  services. 

Tn  this  note  cases  in  regard  to  ImpoasibUity  of 
performance  by  reason  of  death  are  not  included. 
See  noe«  to  Parker  v.  Macomber  (B.  L)  16  L.  B.  A. 
868.  LT. 
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COMMONWEALTH  of  Massachusetts 

V. 

James  A.  TBEFETHEN  et  at, 

am  Mass.  180.) 

1*   IMreet  eTideiioe  of  enieite  Is  not 


neceasary  to  require  the  ooncideration 
of  the  correctness  of  the  exclusion  of  evi- 
dence of  intention  to  commit  it,  since  that  theory 
must  be  considered  by  the  Jury  If  the  circum- 
stances of  the  case  aflTord  evidence  to  support  it. 
8.   ETldenee  locating  the  presenee  of 


NOTB.— The  present  case  Is  a  notable  one  on  the 
enbject  of  evidence  of  declarations  of  intention 
when  not  a  part  of  the  res  gestoE.  As  an  author- 
ity in  favor  of  such  evidence,  and  especially  as 
d4L.R.A. 


very  clearly  separating  this  kind  of  declarations 
from  the  class  of  declarations  as  re»  oestaSj  the  case 

I  is  probably  the  most  valuable  one  upon  the  suh* 

Ijeou 


HABSiLCBOeaBTTB  SUPBBIIB  JUDICIAL  OOUBT. 


Oor.y, 


deoea4Md  at  another  place  at  thetloM 
of  aa  aUofl^  laterriew  at  which  she  to 
alleRed  to  have  declared  an  Intention  to  oommlt 
suicide  Is  not  of  itself  sufficient  to  exclude  evi- 
dence of  the  alleged  declarations  from  the  Jury, 
in  a  murder  case. 
Z.  Thetrialjud^e  cannot  in  his  diaere- 
tion  ezdade  eTidence  of  the  allegred 
declaration  of  intention  to  commit saldde  be- 
cause of  illeerltimate  preffnancy  made  the  day 
before  the  death  of  the  one  making  them,  whose 
condition  continued  until  her  death,  because  of 
lapse  of  thne  between  the  declaration  and  the 
death. 

4.  Evidence  of  an  intention  to  commit 
suicide  ifl  not  immaterial  in  a  murder  case 
where  deceased  was  found  dead  under  circum- 
stances not  inconsistent  with  the  theory  of  sui- 
cide. 

5.  Evidence  of  dedarationa  by  de- 
ceased of  intention  to  commit  suicide 
Is  admissible  in  a  murder  case  if  introduced 
solely  to  show  the  state  of  mind  or  intention  of 
the  oae  making  them  at  the  time  they  were  made. 

6.  That  deceased  is  a  stranger  to  the 
proceedinif  will  not  exclude  eyidence 
of  his  declarations  of  intention  to  oommlt 
suicide,  upon  trial  of  an  indictment  charging  one 
with  murdering  him. 

V.  Beftisal  to  permit  defendant's  coun- 
sel to  ask  a  Juror  on  his  voir  dire  to 
what  extent  he  had  read  about  the 
case  in  the  newspapers  after  the  statutory 
questions  had  been  exhausted  is  not  an  abuse  of 
discretion  requiring  reversal,  if  there  is  nothing 
to  show  what  counsel  had  any  reasonable  expec- 
tation of  proTinff. 

8*  It  is  not  prejudicial  error  to  admit 
afi^ainst  one  on  trial  for  murder  the 
whole  of  a  conTorsation  in  which  some  of 
his  replies  had  a  tendency  to  show  guilt  while 
othen  were  explicit  denials  of  guilt. 

(October  20,1898.) 

EXCEPTIONS  by  defendant  Trefefben  to 
rulings  of  the  SupNerior  Court  for  Middle- 
sex County  made  during  the  trial  of  himself 
and  William  H.  Smith  upon  an  indictment  for 
the  murder  of  Deltena  H.  Davis,  which  re- 
sulted in  a  verdict  of  guilty  as  to  him.  Ver- 
dict set  aside. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  D«  Long:  and  William 
Schofleld,  for  defendant: 

The  court  erred  in  excluding  the  testimony 
of  the  witness  Hubert. 

There  was  other  evidence  to  show  that  Tena 
Davis  did  drown  herself,  and  this  intention  as 
an  additional  fact,  might  properly  influence 
the  jury  in  determining  thequei«tion  of  suicide 
or  murder.  If  so,  it  was  a  material  fact.  The 
test  is  whether  the  fact  is,  according  to  the 
general  experience  of  mankind,  capable  of 
afFording  a  reasonable  presumption  or  infer- 
ence as  to  the  issue  in  dispute. 

Cam,  V.  Barnade,  184  Mass.  215,  45  Am. 
Rep.  819;  Letois  v.  kaeon,  1U9  Mass.  169;  Big- 
gins  V.  Andrews,  121  Mass.  293;  Maggie,  Cutts, 
128  Mass.  535;  Com,  v.  Abbott,  180  Mass.  472; 
Com.  V.  Fetch,  182  Mass.  22;  Com,  v.  Fenno, 
184  Mass.  217.  See  sAsoWoodburp  v.  Obear,  7 
Gray,  467;  Camp  v.  Oamp,  59  Vt.  667. 
24  L.  R.  A. 


The  qaestioQ  of  materiality  is  not  In  th!»- 
case  a  matter  of  discretioD,  but  of  law. 

Maggi  v.  OuUs,  supra.  See  also  Lan§  t. 
Moore,  151  Mass.  87. 

No  special  reason  being  assigned  for  the  ex- 
clusion of  the  evidence,  and  there  being  other 
evidence  in  tiie  case  to  support  the  tbeorv  or 
suicide,  the  proper  construction  of  the  bill  of 
exceptions  is,  that  the  evidence  was  excluded 
as  "incompetent  In  its  nature  and  not  admis- 
sible in  any  aspect  of  the  case." 

Eowe  V.  ffoioe,  99  Mass.  88. 

From  the  existence  of  the  intention  as  a  f  aci- 
or  circumstance,  to  be  considered  with  the- 
other  evidence,  the  defendant  argues  that  the 
theory  of  suicide  is  made  more  probable  than 
if  such  intention  did  not  exist.  The  state  ot 
mind  or  intention  is  therefore  of  itself  the  ma- 
terial fact  It  cannot  from  its  nature  be- 
proved  by  direct  testimony  of  witnesses,  but 
may  be  proved  by  the  contemporaneous  dec- 
larations of  the  party. 

Whairt  Crim.  Ev.  9th  ed.  §8  271,  756;  Best,. 
Ev.  ^  12;  1  Greenl.  Ev.  §§  103,  128;  1  Taylor, 
Ev.  8th  ed.  §  580;  1  Phillips,  Ev.  4th  Am.  ed. 
181;  Mutual  L,  Ins.  Co,  v.  EtUmon,  145  U.  8. 
285,  86  L.  ed.  706;  Smith  t.  National  Ben,  8oc. 
9  L.  R.  A.  616, 128  N.  Y.  85. 

In  petitions  for  the  probate  of  wills,  whei» 
the  validity  of  the  will  is  questioned  on  the- 
ground  of  want  of  mental  capacity,  or  of  fraud 
and  undue  influence,  declarations  of  the  testa- 
tor, oral  and  written,  made  before  or  after  the^ 
execution  of  the  will,  are  admissible  to  show 
the  condition  of  his  mind  and  his  intention  a^ 
to  the  disposition  of  his  property. 

Gardner  v.  Frieee,  16  It  L  640;  Oometock  v. 
Hadlyme  Bed,  8oe,  8  Conn.  254,  20  Am.  Dec. 
100;  Waterman  t.  Whitney,  11  N.  Y.  157,  fXS^ 
Am.  Dec.  71;  MarzY.  McOlynn,  88  N.  Y.  857; 
Hereter  v.  Herster,  122  Pa.  289;  Griffith  v. 
Diffenderffer,  50  Md.  466;  Mooney  v.  OUen,  2» 
Kan.  69.  See  also  I>m  v.  Palmier,  16  Q.  B. 
747. 

So  where  a  will  has  been  lost,  or  destroyed, 
similar  declarations  of  the  testator  are  compe- 
tent for  the  purpose  of  proving  its  contents, 
and  of  showing  whether  there  was  or  was  not- 
a  revocation. 

Bugden  v.  St.  Leonards,  L.  R.  1  Prob.  Div. 
154;  Woodward  v.  Goulstone,  11  App.  Cas.  469^ 
Keen  v.  Keen,  L.  R  8  Prob.  &  Div.  105;  Beh- 
rens  v.  Behrene,  47  Ohio  St  823;  JohnwC^' 
FiW.  40  Conn.  587. 

If  the  language  of  a  will  or  other  writtetk^ 
instrument,  though  plain  in  itself,  applies 
equally  well  to  more  objects  or  persons  than 
one,  declarations  of  the  testator's  or  maker's- 
intention  are  competent,  for  the  purpose  of 
showing  his  intention,  as  a  means  of  ascertain- 
ing the  true  meaning  of  the  words  of  the  will 
or  other  document. 

Stephen,  Dig.  Ev.  art  91  (8);  2>mt.  Hiecocks, 
5  Mees.  &  wT  868;  Z>m  v.  Neede,  2  Mees.  &. 
W.  129;  Grant  v.  Grant,  L.  R.  5  0.  P.  727;, 
Phelan  v.  Slattery,  L.  R.  19  Ir.  177. 

Declarations  as  to  existing  bodily  sensations, 
made  at  a  time  when  the  health  or  bodily  con- 
dition of  the  party  making  them  is  a  materiali 
fact,  are  competent  evidence  to  prove  them. 

Kennard  v.  Burton,  25  Me.  89, 48  Am.  Dec 
249;  Hou>e  v.  Plaif^flM,  41  K.  H.  185:  Wileom 
▼.  Granby,  47  Conn.  69,  86  Am.  Bep.  U^ 
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TrateUn  ln$.  €h.  cf  Ohieago  v.  MMey,  76  U. 
«.  8  Wall.  897, 19  L.  ed.  487;  Ate^n  t.  Kif^ 
iiairif,  6Ea8t,  188. 

In  actions  for  criminal  conyersation,  the 
tatateof  affection  ezistini^  between  hoaband  and 
wife  being  a  material  question,  letters  and  oral 
declarations  of  tbe  wife  are  competent  to  show 
her  feelings  towards  her  husband,  when  made 
-or  written  k>efore  any  misconduct  on  her  part. 

Tretawney  v.  Coleman,  2  Stark.  191, 1  Bam. 
^  Aid.  90:  WiUU  ▼.  Bernard,  5  Car.  &  P.  842, 
8  Bing.  876;  Wint&r  v.  Wroot,  1  Moody  ^  R. 
404;  Perry  t.  Lot^,  49  Mich.  629;  QUchriU 
▼.  Bale^  8  Watts,  856,  84  Am.  Dec.  469.^ 

Tbe  same  rule  is  applied  in  criminal  cases. 

Hunter  y.  8taU,  40  N.  J.  L.  496;  tichlemmer 
■r.  Siate,  61  N.  J.  L.  28;  OluveHw  v.  (km.  81 
Ya.  787;  Btaie  y.  Howard,  82  Yt.  880;  Staier. 
Diekineon,  41  Wis.  299;  Kirby  v.  State,  7  Yerg. 
1369;  but  see  9  Yerg.  888,  80  Am.  Dec.  420. 

In  cases  of  homicide,  threats  of  violence 
•gainst  thedefendant,  made  by  the  person  killed, 
^«yen  when  not  communicated  to  the  defend- 
ant, may  be  proved  as  a  fact  tending  to  show 
that  the  defendant  was  assaulted,  and  was  act- 
ing in  self-defense,  the  question  on  the  other 
evidence  being  left  in  doubt. 

Whart  (Mm.  Ev.  §  757;  Wigffine  v.  Utah, 
^  U.  S.  466,  28  L.  ed.  941;  8toke$  v.  People, 
68  N.  Y.  164,  18  Am.  Bep.  492;  Mize  v.  State, 
86  Ark.  658. 

Declarations  of  a  bankrupt,  made  at  or  be- 
fore leaving,  or  while  staying  away  from  home. 
-are  competent  evidence  of  his  intention  for  the 
purpose  of  proving  an  act  of  bankruptcy  in 
■actions  by  the  assignee  against  a  creditor. 

Bateman  v.  Bauey,  6  T.  R.  512;  Ravoeon  v. 
Hdigh,  9  J.  B.  Moore,  217,  2  Bing.  99;  Smith 
T.  Oramer,  1  Scotl,  641, 1  Bing.  N.  C.  685. 

In  an  action  for  enticing  a  servant  to  leave 
liis  employment,  declarations  of  the  servant 
made  at  the  time  of  leaving  are  held  to  be 
•competent  evidence  of  his  reasons  for  doing  so. 

Hadlgy  v.  Cart&r,  8 1).  H.  40. 

Statements  of  a  person  made  when  leaving 
liis  home  are  held  admissible  for  the  purpose 
of  proving  that  he  was  intending  to  take  pas- 
sage on  a  train. 

Lake  Shore  d  M.  8,  R  Oo.  v.  Herriek,  49 
Ohio  St.  25;  OineinnaU,  1.  St.  L.  d  0.  B.  Co. 
T.  Howard,  8  L.  R.  A  693,  124  Ind.  280. 

Declarations  showing  a  state  of  mind  or  in- 
tention are  not  to  be  treated  as  hearsay,  but  as 
original  evidence  of  the  mental  facu  which 
ihej  indicate. 

iravelere  Ine.  Go,  of  Ohieago  v.  Moeley,  76 
U.  S.  8  Wall.  405.  19  L.  ed.  440;  8  Bentham, 
Jud.  Bv.  70;  Woodbury  v.  Obear,  7  Gray,  407. 

Declarations  made  by  persons  not  competent 
«8  witnesses,  e.  g.  slaves,  are  competent  to 
prove  bodily  feelings  or  a  state  of  mind,  and 
4ue  regarded  merely  as  circumstantial  evidence 
of  those  facta. 

Borland  v.  Walker,  18  Ala.  749;  Clancy  v. 
(Herman,  18  N.  0.  402;  Bike  v.  Holmee,  88  N. 
•C.  16;  Bogers  v.  Grain,  30  Tex.  284. 

The  Massachusetts  decisions  upon  the  ad- 
<missibil]ty  of  contemporaneous  declarations 
to  prove  a  state  of  mind  or  an  intention,  are 
«ubmitted  in  a  separate  group. 

In  cases  arising  upon  wills,  involving  the 
Issues  of  mental  capacity  of  the  testator,  naud, 
24  Lb  R  A. 


undue  influence,  and  revival  of  a  former  will 
by  revocation  of  a  subsequent  will,  declara- 
tions of  the  testator  both  before  and  after  the 
execution  of  the  will  or  act  of  revocation  are 
competent  to  prove  his  intention  with  regard 
to  his  property  or  the  condition  of  his  mind. 

6/iailer  v.  BumeUad,  99  Mass.  112;  Leteie  v. 
Maeon,  109  Mass.  169;  May  v.  Bradlee,  127 
Mass.  414:  PMter  v.  Baldwin,  188  Mass.  427; 
Woodward  v.  Sullivan,  152  Mass.  470;  Piekeiu 
T.  Davit,  184  Mass.  262,  45  Am.  Rep.  822;  Con- 
veree  v.  Wake,  4  Allen,  512. 

In  actions  of  tort  for  conversion,  upon  the 
issue  whether  a  gift  of  property  had  been 
made  to  defendant,  declarations  of  the  alleged 
donor  as  to  his  intention  in  regard  to  the  prop- 
erty, whether  made  prior  or  subsequent  to  the 
alleged  gifts,  were  held  competent  evidence  to 
show  his  intention. 

Whitney  v.  Wheeler,  116  Mass.  490;  WhitweU 
v.  WiTiOow,  182  Mass.  807;  Lane  v.  Moore,  161 
Mass.  87. 

On  an  indictment  for  murder,  the  defense 
being  that  the  defendant  acted  under  an  insane 
delusion,  expressions  of  hostile  feelings  towards 
the  defendant,  by  the  man  killed,  were  held 
admissible  to  show  his  state  of  mind  toward 
the  defendant  at  that  time,  as  having  a  tend- 
ency to  negative  the  defense. 

Com,  y.  Wileon,  1  Gray,  887. 

The  following  criminal  cases,  upon  various 
issues,  either  recognize  or  apply  the  same  gen- 
eral rule. 

Com,  V.  Auetin,  97  Mass.  595;  Chm,  v.  Bowe 
105  Mass.  590;  Com,  v.  Abbott,  180  Mass.  472, 
Com.  V.  Damon^  186  Mass.  441;  Com.  v.  Cotton, 
188  Mass.  600. 

Upon  the  issue  of  the  validity  of  a  deed,  im- 
peached upon  the  ground  of  fraud  and  undue 
influence,  and  of  the  validity  of  a  lease  im- 
peached upon  the  ground  that  it  was  made 
with  the  intention  that  the  demised  premises 
should  be  used  for  an  unlawful  purpose, 
declarations  of  the  grantor  prior  to  the  execu- 
tion of  the  deed,  and  of  the  lessor  both  before 
and  after  the  giving  of  the  lease,  were  held 
competent. 

Howe  V.  Hovie,  99  Mass.  88;  Sherman  ▼. 
Wilder,  106  Mass.  587. 

When  bodily  condition  is  a  material  fact, 
exclamations  and  expressions  indicating  pres- 
ent pain  or  illness,  made  by  the  suffering  party 
to  any  person,  are  competent  evidence. 

Bacon  v.  Charlton,  7  Cush.  581;  Hateih  v. 
FuUer,  181  Mass.  574;  Com.  v.  Leaeh,  155 
Mass.  99. 

Narrative  statements  of  present  bodily  con- 
ditions and  symptoms,  made  by  a  patient  to 
a  medical  man  for  the  purpose  of  treatment, 
are  competent  to  prove  such  condition  and 
symptoms. 

Barber  v.  Merriam,  11  Allen,  822;  Ashland 
y.  Marlborough,  99  Mass.  47;  Fay  v.  Harlan, 
128  Mass.  244,  85  Am.  Rep.  872;  Booea  v. 
Boeton  Loan  Go,  182  Mass.  439. 

In  an  action  for  seduction  and  alienating  the 
affections  of  plaintiff's  wife,  statements  of  the 
wife  prior  to  tbe  alleged  seduction,  showing 
the  state  of  her  feelings  towards  her  husband, 
were  held  to  be  competent  evidence. 

Palmer  v.  Crook,  7  Gray,  418.  Bee  also 
Jacobs  V.  Whiteomb,  10  Cush.  25S. 
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The  following  cases  are  examples  of  admis- 
sible declarations  of  intention,  where  the  in- 
intention  was^  connected  with  an  act : 

BuU$Y.  Tiffany,  21  Pick.  96;  Com.  v.  (yOan 
nor,  11  Gray,  94;  Thorndike  v.  Bo$ton,  1  Met. 
242;  Kilbvrn  v.  Bennett,  8  Met.  199;  Reeder 
V.  Haleomh,  106  Mass.  93;  Elmer  t.  Fesaenden, 
5  L.  R.  A.  724,  151  Mass.  859.  Bee  also  Earle 
V.  Earle,  11  Allen,  1;  Cha«e  v.  Lamll,  151 
Mass.  422;  Com.  v.  Feleh,  182  Mass.  22. 

The  declaration  is  apparently  sincere,  and 
made  without  any  motive  to  deceive.  If  there 
were  any  doubt  whether  it  was  honest  or 
feigned  the  question  would  be  for  the  jury. 

Bacon  v.  Charlton,  61  Mass.  581;  Com,  ▼. 
Bobinson,  146  Mass.  571;  Collagan  ▼.  Burns, 
57  Me.  449;  Reel  ▼.  Beel,  8  N.  C.  248,  9  Am. 
Dec.  6»2. 

Mr.  A.  E.  PiUsbviry,  Atty-Oen.,  for  the 
Commonwealth. 

Field*  Ch.  tA,  delivered  the  opinion  of  the 
court: 

The  principal  exception  is  to  the  refusal  of 
the  court  to  admit  the  testimony  of  Sarah  L. 
Hubert  The  exceptions  recite  that:  "Sarah 
L.  Hubert,  a  witness  called  in  behalf  of  the 
defendant,  testified  that  her  business,  which 
she  advertised  in  the  newspapers,  was  that  of 
a  trance  medium;  that  on  December  22,  1891, 
in  the  forenoon,  after  10  o'clock,  a  young 
woman  called  at  her  place  of  business  in  Bos- 
ton for  consultation.  There  was  sufficient  evi- 
dence to  go  to  the  jury  of  her  identification  as 
Deltena  J.  Davis.  Upon  objection  being  made 
to  the  testimony  of  this  witness,  counsel  for  the 
defendants  stated  to  the  court,  aside  from  the 
Jury,  that  thejr  offered  to  prove  by  this  witness 
that  at  the  mterview  on  December  22,  tbe 
young  woman  aforesaid  stated  to  the  witness 
that  she  was  twe  months  pregnant  with  child, 
and  had  come  to  consult  as  to  what  to  do,  and 
added  later  in  the  interview  that  she  was  going 
to  drown  herself.  The  court  refused  to  admit 
the  testimony,  and  tbe  defendants  duly  ex- 
cepted." The  exceptions  also  recite  that  "the 
evidence  offered  in  behalf  of  the  common- 
wealth was  wholly  circumstantial,  and  tended 
to  show  that  on  December  28, 1891,  Deltena  J. 
Davis  left  her  home  in  Everett  at  about  7 
o'clock  in  the  evening,  and  was  last  seen  on  the 
corner  of  Ferry  street  and  Broadway,  which  is 
near  her  home  in  said  £verett,  at  about  25 
minutes  of  8,  the  same  evening.  On  the  10th 
day  of  January,  1892,  her  dead  body  was  found 
in  the  Mystic  river,  a  short  distance  below  the 
Wellington  bridge,  about  three  miles  from  her 
home.  There  were  no  marks  of  violence  on  the 
hody  when  found,  nor  was  there  any  evidence 
that  poison  had  been  administered,  nor  did  her 
clothing  show  any  signs  of  violence.  .  .  .  The 
physicians  called  in  behalf  of  tbe  common- 
wealth testified  that  the  cause  of  death  was 
drowning,  and  that,  from  the  stage  which 
digestion  had  reached,  death  oocurred  between 
two  and  one  half  and  three  and  one  half  hours 
after  tbe  deceased  had  eaten  her  last  meal. 
There  was  evidence  that  the  deceased  ate  her 
supper  about  5  o'clock  on  the  evening  of  De- 
cember 23,  and  that  the  partly  digested  food 
found  in  her  stomach  corresponded  with  that 
which  it  was  testified  she  ate  at  that  meal. 
The  deceased  was  unmarried,  and  at  the  time 
24  L.  H,  A. 


of  her  death  was  pregnant  with  a  male  child^ 
and  was  about  five  months  advanced  in  the- 
state  of  pregnancy.  The  defendants  c<  intended 
and  argued,  without  objection,  that  all  the  evi- 
dence introduced  in  behalf  of  the  common- 
wealth was  reasonably  consistent  with  the 
theory  that  the  deceased  came  to  her  death  by 
suicide.  There  was  evidence  in  the  case  tend- 
ing to  negative  the  circumstances  relied  upon* 
by  the  commonwealth,  and  to  support  th» 
theory  of  suicide." 

At  the  argument  in  this  court  the  attorney* 
general  asked  that  if  the  kind  and  amount  of 
evidence  tending  to  support  the  theory  of  sui^ 
cide  should  be  thought  by  the  court  to  be  impor- 
tant, the  exceptions  might  be  amended  so  sm 
to  show  exactly  what  this  evidence  was;  and  he 
intimated  that,  in  his  opinion,  this  evidence 
was  so  slight  as  to  be  unworthy  of  serious  con- 
sideration. We  understand  that  by  "evidence** 
the  attorney -general  meant  direct  evidence 
tending  to  prove  suicide.  Without  consider- 
ing what  remedy,  if  any,  is  open  to  the  attor- 
ney-general in  a  criminal  case  where  there  is  *> 
reason  to  suppose  that  the  exceptions  taken  by 
the  defendant  and  allowed  by  the  court  are  not 
sutliciently  full,  we  are  of  opinion  that  in  the 
present  case  the  facts  are  such  that  suicide 
would  naturally  suggest  itself,  as  a  possible 
explanation  of  the  cause  of  death,  and  that,  if 
it  be  true  that  the  direct  evidence  tending  K^ 
prove  suicide  is  inconsiderable,  yet  the  circum- 
stances afforded  evidence  in  support  of  the 
theory  of  suidde  which  must  be  considered  b^ 
the  jury.  The  amendment,  therefore,  If  it 
were  made,  and  were  of  the  character  sug- 
gested, would  afford  no  aid  to  the  court  in  de- 
termining the  questions  of  law  raised  by  the 
exceptions. 

A  few  minor  suggestions  of  the  attorney- 
general  may  be  briefly  disposed  of.  There 
was  evidence  on  the  part  of  the  commonwealth 
that  the  deceased  did  not  leave  her  home  on  the 
22d  of  December  until  3  o'clock  in  the  after- 
noon, and  that  she  returned,  home  between  9 
and  9  o'clock,  and  the  attorney-general  arguee 
that  "this  furnishes  sufficient  reason  for  the 
exclusion  of  the  evidence*'  offered  **in  the  dis- 
cretion of  the  court"  But  the  jury  might 
have  disbelieved  this  evidence  of  the  common- 
wealth, or,  if  they  believed  it,  might  also  have 
believed  that  the  deceased  had  the  interview 
with  Sarah  L.  Hubert  in  the  afternoon,  rather 
than  in  the  forenoon,  of  December  22.  The 
attorney-general  also  argues  'Mhat  the  state- 
ment WHS  so  remote  in  point  of  time  from  the 
disappearance  and  death  of  Tena  Davis  that  it 
was  within  the  discretion  of  the  court  to  ex- 
clude it  for  this  reason."  When  evidence  of 
declarations  of  any  person  is  offered  for  the 
purpose  of  showtog  the  state  of  mind  or  inten- 
tion of  that  person  at  the  time  the  declarations 
were  made,  the  declarations  undoubtedly 
"may  be  so  remote  in  point  of  lime,  or  so 
altered  in  import  by  subsequent  change  in  the 
circumstances  of  the  maker,  as  to  be  wholly 
immaterial,  and  wisely  to  be  rejected  by  the 
judge."  It  has  been*  many  times  said  that 
"some  limit  must,  of  course,  be  had  in  apply- 
ing practically  the  rules  which  govern  the  ad- 
mission of  this  evidence."  This  subject  is 
considered  in  Com.  v.  Abbott,  130  Mass.  472^. 
and  in  the  cases  there  cited.    There  is  un^ 
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doDbtedly  a  discretion  to  be  exerdaed  bj  tbe 
Judge  or  Jadges  presiding  at  the  trial  in  the  ad- 
mission or  rejection  of  this  kind  of  evidence; 
bat  it  is  not  an  absolute  discretion,  and  tbe  ex- 
ercise of  it,  when  the  facts  appear,  may  be 
reversed  by  this  court.  If  the  declaration,  evi- 
dence of  which  was  offered  in  tbe  present  case, 
had  been  made  by  the  deceased  two  or  Uiree 
years  before  her  death,  when  she  was  not  preg- 
nant with  child,  and  did  not  know  the  defend- 
ant, it  might  well  have  been  held  bv  the 
presiding  judges  to  have  been  of  no  significance 
fai  the  case. 

In  the  case  at  bar  the  evidence  offered  was 
that  the  declaration  of  tbe  deceased  was  made 
tbe  day  before  her  death,  and  was  made  in  a 
conversation  concerning  her  pregnancy,  which 
continued  until  her  death.  The  declaration, 
therefore,  was  not  made  at  a  time  remote  from 
the  time  of  her  death,  and  there  had  been  no 
chan^  of  circumstances  which  made  it  inap- 
I^icable  to  tbe  condition  of  the  deceased  at  the 
time  of  her  death.  It  was  clearly  competent 
for  the  jury  to  find  from  the  evidence  recited 
in  the  exceptions  that,  if  Deltena  J.  Davis  had 
an  intention  to  commit  suicide  on  December 
22  she  continued  to  have  the  same  intention  on 
December  2S.  If  the  evidence,  in  its  nature, 
was  admissible,  the  court,  on  the  facts  stated, 
could  not  exclude  it  on  the  ground  that  from 
the  lapse  of  time  or  change  of  circumstance  it 
had  ceased  to  be  material.  It  ought  to  be  said 
that  there  is  nothing  in  the  exceptions  indicat- 
ing that  the  presiding  judses  refused  to  admit 
the  evidence  on  the  ground  that  it  was  in  their 
discretion  to  admit  or  reject  it.  They  prob- 
ably considered  the  question  presented  as 
settled  by  the  decision  of  this  court  in  Cml  v. 
Feleh,  182  Mass.  23. 

The  main  argument  of  the  attorney-general 
is:  F^rtt,  that  it  is  immaterial  whether  tbe 
deceased,  at  or  before  the  time  of  her  death, 
had  or  had  not  an  intention  to  commit  suicide; 
and,  aeeondly,  that,  if  she  had  such  an  inten- 
tion, it  could  not  be  proved  by  evidence  of 
her  declarations  that  she  was  going  to  drown 
herself.  The  burden  was  on  the  common- 
wealth to  prove  beyond  a  reasonable  doubt 
that  tbe  defendant  killed  tbe  deceased,  and  to 
do  this  the  juir  must  be  satisfied  beyond  a 
reasonable  doubt  that  she  did  not  kill  herself. 
The  nature  of  the  case  proved  by  the  common- 
wealth was  such  that  it  was  not  impossible 
that  she  had  committed  suicide.  If  it  could  be 
shown  that  she  actually  had  an  intention  to 
commit  suicide,  it  would  be  more  probable 
that  she  did  in  fact  commit  it  than  if  she  bad 
no  such  intention.  If  it  could  be  shown  that 
during  tbe  week  before  ber  death  she  had  ac- 
tually attempted  to  drown  herself,  and  had 
been  prevented  from  doing  it,  it  seems  mani- 
fest that  this  fact,  accordine^  to  tbe  ;;eneral  ex- 
perience of  mankind,  would  have  some  ten- 
dency to  show  that  she  might  have  made  a 
second  attempt,  and  accomplished  her  pur- 
pose. It  may  be  true  that  an  unmarried 
woman,  pregnant  with  child,  may  sometime 
say  that  she  will  commit  suicide  when  she  has 
no  serious  intention  of  doing  it;  or,  if  she  has 
such  an  intention,  she  may  not  carry  it  into 
effect,  although  she  may  have  an  opportunity; 
bat  it  Is  impossible  to  say  that  the  actual  ex- 
istence of  such  an  intention  does  not  tend  to 
24L.R  A. 


throw  some  light  upon  tbe  cause  of  death  of 
such  a  woman  when  found  dead  under  cir- 
cumstances not  inconsistent  with  the  theory 
of  suicide.  It  is  a  question  of  more  difl^culty 
whether  evidence  of  tbe  declarations  of  the  de- 
ceased can  be  admitted  to  show  such  an  in- 
tention. The  argument,  in  short,  is  that  sucb 
evidence  is  hearsay.  It  is  argued  that  such 
declarations  are  not  made  under  the  sanction 
of  an  oath,  and  that  there  is  no  opportunity  ta 
examine  and  cross-examine  the  person  makine 
them,  so  as  to  test  his  sincerity  and  truthful- 
ness, or  the  accuracy  and  completeness  with 
which  the  declarations  describe  his  intention 
or  state  of  mind;  and  that,  even  if  such  decla- 
rations would  have  some  moral  weight  in  the 
determination  of  the  issue  before  the  court, 
they  are  not  within  any  of  the  exceptions,  to 
the  exclusion  of  hearsay,  which  the  common 
law  recognizes. 

The  counsel  for  tbe  defendant  concede  that 
the  declaration  in  this  case  is  not,  under  our 
decisions,  admissible  as  a  part  of  what  has- 
been  called  tbe  "res  getta'*  although  they  con- 
tend that  some  courts  have  admitted  similar 
declarations  on  that  ground.  They  concede 
that  to  make  a  declaration  admissible  on  that 
ground  it  must  accompany  an  act  which,  di- 
rectly or  indirectly,  is  relevant  to  tbe  issue  to 
be  tried,  and  must  in  some  way  qualify,  ex- 
plain, or  characterize  that  act,  and  be,  in  a 
legal  sense,  a  part  of  iU  They  concede  that  if 
this  declaration  is  a  part  of  the  act  of  visiting 
Sarah  L.  Hubert,  and  tends  to  show  the 
nature  or  purpose  of  that  visit,  the  fact  of  the 
visit  is  not  relevant  to  tbe  issue.  It  does  not 
tend  to  show,  directly  or  indirectly,  that  the 
defendant  killed  the  deceased,  or  that  she 
killed  herself.  They  concede  that  if  the  evi- 
dence of  this  declaration  is  admissible,  It  is  on 
account  of  tbe  nature  of  the  declaration,  and 
not  because  it  was  made  at  this  interview;  and 
that,  if  made  to  anybody  else  under  tbe  same 
circumstances,  it  would  have  the  same  signifi- 
cance. They  contend  that  the  declaration  ia> 
some  evidence  of  the  state  of  mind  or  inten- 
tion of  the  deceased  at  the  time  she  made  it, 
and  that  the  intention  which  it  tends  to  prove- 
is  a  material  fact,  which,  in  connection  with 
other  facts  proved,  tends  to  support  the  theory 
of  suicide.  They  contend  tbat  the  state  of 
mind  or  intention  in  tbe  mind  of  a  person, 
when  material,  can  be  proved  by  evidence  of 
hii  declaration  as  well  as  of  bis  acts,  particu- 
larly when  that  person  has  deceased,  and  can- 
not be  called  as  witness,  and  tbe  declarations 
were  made  before  the  controversy  arose  which 
is  tbe  subject  of  tbe  trial. 

The  evidence  that  declarations  were  made 
must,  of  course,  be  of  the  same  character  as 
the  evidence  that  the  acts  were  done;  that  is, 
both  must  be  proved  by  the  testimony  of  wit- 
nesses under  oath,  and  subject  to  cross-exam- 
ination and  in  either  case  the  examination 
may  extend  to  all  tbe  circumstances  which 
tend  to  show  the  significance  of  the  declara- 
tion or  of  the  acts  as  indications  of  the  exist- 
ing state  of  mind  or  intention  of  the  speaker 
or  actor.  The  fundamental  proposition  is 
that  an  intention  in  the  mind  of  a  person  can 
only  be  shown  by  some  external  manifestation, 
which  must  be  some  look  or  appearance  of 
the  face  or  body,  or  some  act  or  speech;  and. 
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that  proof  of  either  or  all  of  thesA,  for  the  sole 
fmrpose  of  showing  the  existing  state  of  mind 
or  intention,  may  be  inferred.  For  example, 
the  exceptions  recite  that  on  the  day  when  the 
deceased  disappeared  Trefelhen  called  at  the 
house  Of  her  mother  "aboat  10  in  the  f(»renoon, 
■and  was  there  some  time  with  Tena,  and  that 
Tena  that  day  appeared  bright  and  cheerful, 
and  full  of  smiles  /  but  at  times  during  the 
month  prior  thereto  had  been  depressed  in 
spirits."  The  only  apparent  object  of  this 
testimony  was  to  show  on  the  day  she  disap- 
peared she  was  happy  and,  therefore,  could 
Dot  have  contemplated  suicide.  Her  bright 
and  cheerful  appearance  might  have  been  real 
•or  feigned,  but  this  was  for  the  juir.  If  the 
deceased  at  the  same  interview  had  said,  "I 
was  never  so  happy  in  my  life  as  I  am  to-day," 
it  is  contended  this  declaration  might  be  as 
eigniflcant  of  her  state  of  miod  as  her  cheerful 
appearance,  and  that  spealsing,  as  an  indica- 
tion of  what  is  in  the  mind  of  the  speaker,  is  as 
much  an  act  as  smiling  or  conduct  generally. 
The  only  obvious  distinction  between  speech 
jind  conduct  is  that  speech  is  often  not  onlv  an 
indication  of  the  existing  state  of  mind  of  the 
speal^er,  but  a  statement  of  a  fact  external  to 
the  mind,  and  as  evidence  of  that  it  is  clearly 
hearsay.  There  is,  of  course,  danger  that 
a  Jury  may  not  always  observe  this  distinc- 
tion, but  that  has  not  availed  to  exclude  tes- 
timony which  is  admissible  for  one  purpose 
and  not  admissible  for  another,  to  which  there 
is  danger  the  jury  may  apply  it.  A  common 
instance  of  this  is  when  it  is  a  material  fact  in 
the  case  whether  a  person  at  a  certain  time 
said  a  certain  thing.  The  testimony  of  a  wit- 
ness who  heard  him  say  it  is  always  admitted, 
although  this  is  not  evidence  that  what  that 
person  said  was  true.  The  present  case  dis> 
closes  another  instance.  Many  witnesses  tes- 
tified to  conversations  with  the  defendant 
about  the  disappearance  of  Tena  Davis,  and 
his  connection  with  it.  What  they  said  to 
him,  and  his  silence  or  his  replies,  were  only 
admissible  so  far  as  his  failure  to  make  reply, 
or  his  replies  to  what  was  said  to  him,  under 
the  circumstances,  tending  to  show  that  be 
was  guilty,  but  the  testimony  of  what  was 
said  to  him  was  not,  in  and  of  itself,  evidence 
that  the  statements  made  to  him  were  true. 
Suppose  that  at  the  interview  between  the  de- 
ceased and  the  witness  Hubert,  if  there  was 
auch  an  interview,  the  deceased  had  said  that 
Trefethen  was  the  father  of  her  child;  evi- 
dence that  the  deceased  said  this  is  clearly 
hearsay,  and  is  not  admissible  to  prove  that 
he  was  the  father.  But  suppose  that  it  bad 
been  denied  at  the  trial  that  the  deceased  knew 
that  she  was  pregnant,  testimony  that  she  had 
said  that  she  was  pregnant  would  be  some 
evidence  that  she  knew  it.  If,  the  day  before 
her  death,  she  had  written  a  note,  addressed 
to  her  mother,  stating  her  condition,  and  de- 
claring her  intention  to  drown  herself,  and 
had  left  it  in  her  desk  when  she  went  from 
home  the  following  day,  the  admissibility  of 
such  a  letter  in  evidence,  after  proof  that  she 
had  written  it,  depends  upon  the  same  con- 
siderations as  the  admissibility  of  evidence  of 
similar  oral  declarations.  Such  a  written 
declaration  differs  from  an  oral  declaration 
only  in  this:  that  writing  is  often  a  more  de- 
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liberate  act  than  speaking;  bat  this  aifeoti 
only  the  weight  of  the  evidence.  It  may  also 
be  thought  that  speech  is  a  less  trustworthy 
indication  of  what  is  really  in  the  mind  of  the 
speaker  than  acts  or  appearance,  but  this,  if  it 
be  so,  also  affects  the  weight  of  the  evidence. 
Certainly,  to  confine  the  evidence  to  acts,  ap- 
pearance, or  speech  which  is  wholly  involuii- 
tary,  would  be  impracticable  and  unreason- 
able, for  almost  every  expression  of  thought  or 
feeling  can  be  simulated;  and  although  evi- 
dence of  the  conscious  declarations  of  a  person 
as  indications  of  his  state  of  mind  has  in  it 
some  of  the  elements  of  hearsay,  yet  it  closely 
resembles  evidence  of  the  natural  expres- 
sions of  feeling,  which  has  always  been  re- 
garded in  the  law  not  as  hearsay,  but  as  orig- 
inal evidence,^!  Greenl.  £v.  g  102,  6th  ed.; 
and  when  the  person  malting  the  declarations 
is  dead,  such  evidence  Is  often  not  only  the 
best,  but  the  only,  evidence  of  what  was  in 
his  mind  at  the  time.  On  principle,  therefore, 
we  think  it  clear  that  when  evidence  of  the 
declarations  of  a  person  is  introduced  solely 
for  the  purpose  of  showing  what  the  state  of 
mind  or  intention  of  that  person  was  at  the 
time  the  declarations  were  made,  the  decla- 
rations are  to  be  regarded  as  acts  from  which 
the  state  of  mind  or  intention  may  be  inferred 
in  the  same  manner  as  from  the  appearance 
of  the  person,  or  his  behavior,  or  his  actions 
^nerally.  In  the  present  case  the  declara- 
tion, evidence  of  which  was  offered,  con- 
tained nothing  in  the  nature  of  narrative,  and 
was  significant  only  as  showins  the  state  of 
mind  or  intention  of  the  deceased. 

But  it  is  argued  that  this  is  not  the  law,  and 
that  it  is  not  competent  for  this  court  to 
change  the  established  rules  of  evidence.  We 
have  been  shown  no  case  exactly  like  the  pres* 
ent,  but  there  are  decisions  closely  analogous, 
and  while  they  are  not  uniform,  yet  we  think 
the  weight  of  modern  authority  is  in  favor  of 
admitting   evidence  like  that  offered  in  the 

f>resent  case  for  the  purpose  stated.  The 
atest  decision  on  the  subject  is  Mutual 
L,  Int.  Co,  V.  mUmon,  145  U.  8.  285,  36  L. 
ed.  706,  and  many  of  the  cases  are  cited  in 
the  opinion.  See  also  Puryear  v.  Cam,  88  Ya. 
51;  Blackburn  Y,  State,  23  Ohio  St.  146;  Bovd 
V.  State,  14  Lea.  162;  Ooereen  v.  Cam.  99  Fa. 
386;  JumperU  v.  People,  21  HI.  875;  Beg.  v. 
Jesaop,  16  Cox,  C.  0.  204;  Cam  v.  F^no^  184 
Mass.  217. 

It  is  argued  that  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Travelen  Ins. 
Go.  aj  Cliieaga  v.  Moeley,  75  U.  S.  8  Wall.  897, 
19  L.  ed.  437,  shows  that  that  court  is  some- 
what more  liberal  than  our  decisions  warrant  in 
admitting  declarations  as  a  part  of  the  reegevla^ 
and  that,  therefore,  this  court  will  not  follow 
the  decision  in  Mutual  L.  Ins.  Co.  v.  HUtman, 
supra.  But,  without  considering  whether  we 
should  follow  Travelere  Ina.  Co.  of  Ohieoffo  v. 
Motley  on  the  subject  of  retgettm,  we  are  aware 
of  no  difference  in  the  decisions  of  the  two 
courts  on  the  admission  of  declarations  to  show 
the  existing  condition  of  the  mind  of  the  declar- 
ant, if  we  except  our  decision  in  Cam.  v.  Fdeh^ 
supra,  which  we  will  consider  hereafter. 
This  court  admits  exclamations  and  declara- 
tions as  evidence  of  existing  pain  in  case  of 
injuries.    In  the  case  of  wiUs,  upon  the  issue 
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of  sanitj  or  andae  influence,  this  court  has 
always  admitted  evidence  of  declarations 
whidi  tend  to  show  the  condition  of  the  mind 
of  the  testator,  his  intention  with  regard 
to  the  disposition  of  his  property,  or  his 
fear  of  the  person  allejored  to  liave  exercised 
undue  influence.  8hailer  v.  Bttmstead,  99 
Mass.  112;  Lewis  v.  Mason,  109  Mass.  109; 
May  V.  Bradlee,  127  Mass.  414;  Potter  ▼. 
Baldtoin,  188  Mass.  427;  Woodward  v.  8uUi- 
mn,  162  Mass.  470;  Pickens  v.  Davis,  184 
Mass.  262,  46  Am.  Bep.  822.  Upon  an  issue 
whether  there  was  an  intentional  gift  or  gift 
-eatua  mortis  the  same  ruleprevails.  Whitnej/ 
Y.  Wheeler,  116  Mass.  490;  Whitwell  v.  Window, 
132  Mass.  807;  Lane  v.  Moore,  151  Mass.  87. 
la  Lane  ▼.  Moore  this  court  says:  **  Where 
the  mental  condition  of  a  person  at  a'particular 
time  is  in  issue,  his  appearance,  conduct,  acts, 
and  declarations,  after  as  well  as  before  the 
time  in  question,  have  been  held  admissible  in 
•evidence  if  sufficiently  near  in  point  of  time, 
and  if  they  appear  to  have  any  tendency  to 
ahow  what  that  mental  condition  was.  The 
question  has  usually  arisen  in  cases  involving 
the  Talidity  of  wills,  but  the  principle  is  the 
aame  where  the  validity  of  a  gift  is  questioned, 
and  where  responsibility  for  crime  is  to  be  de- 
termined." See  also  Howe  v.  Bowe,  99  Mass. 
88.  It  is  to  be  noticed  that  in  all  these  cases 
the  person,  evidence  of  whose  declarations  was 
admitted,  was  dead  at  the  time  of  the  trial. 
In  actions  by  the  husband  for  seducing  his 
wife  and  alienating  her  affections  from  him 
the  declarations  and  statements  of  the  wife, 
made  before  the  alleged  seduction,  indicating 
the  state  of  her  affections  towards  her  husband, 
have  uniformly  been  admitted  upon  the  ques- 
tion of  damages.  Palmer  v.  Crook,  7  Gray, 
418;  Jacobs  r.WAiieomb,  10  Cush.  255.  In  the 
last  case  the  court  says:  "  Whenever  the  men- 
tal feelings  of  an  individual  are  to  be  proved, 
the  usual  expressions  of  such  feelings  are  origi- 
nal evidence,  and  often  the  only  proof  of  them 
which  can  be  had."  At  common  law  the  wife 
could  not  be  a  witness  in  such  a  case.  In 
Com,  V.  Abbott,  supra,  the  defendant,  who  was 
not  the  husband,  being  on  trial  for  the  murder 
of  a  married  woman,  for  the  purpose  of  show- 
ing "  the  existence  of  motive  on  the  part  of 
the  husband  of  the  deceased  to  commit  the 
crime,"  offered  evidence  that  the  husband  and 
wife  quarreled  some  years  before  the  homicide: 
that  about  six  years  before  the  homicide  the 
husband  was  seen  entering  his  own  house  with 
an  axe  in  his  hand,  and  that  he  then  uttered 
threats  against  his  wife  and  a  man  not  named; 
and  also  offered  to  show  the  ill-feeling  of  the 
husband  towards  the  wife,  by  statements  not 
in  the  nature  of  threats,  made  by  the  husband 
to  a  witness.  The  evidence  oflfered  was  con- 
fined to  acts  done  or  statements  made  on  or 
before  the  year  1877.  The  homicide  was  in 
January,  1880.  The  reputation  of  the  wife 
for  chastity  between  the  years  1878  and  1877 
had  been  bad.  There  was  uncontroverted  evi- 
dence that  from  May,  1879,  the  reputation  of 
the  deceased  was  not  questioned,  and  that  the 
husband  and  wife  continued  to  live  together 
until  her  death.  The  Justices  trving  the  case 
excluded  the  evidence,  and  the  defendant  ex- 
cepted. In  that  case  this  court  says:  "  The 
existence  of  a  criminal  motive  is  an  element 
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which  it  is  often  necessary  to  establish  in  ordsr 
to  give  character  to  the  acts  and  conduct  of  a 
party  charged  with  or  suspected  of  crime.  la 
such  case  the  conduct  or  declarations  of  a 
party,  both  before  and  after  the  principal  fact 
in  issue,  are  admissible,  provided  they  are  suf- 
ficiently near  in  point  of  time,  and  sufficiently 
significant  of  the  motive  or  intent  to  be  proved. 
The  rules  which  govern  human  conduct  are  to 
be  reasonably  applied  in  these  cases,  as  in  all 
other  investigations  of  fact.  They  are  to  be 
so  applied  in  all  cases  where  the  inquiry  is  as 
to  the  mental  or  moral  condition  of  a  person 
at  the  time  a  particular  act  was  done.  The  in- 
tent or  disposition,  when  it  constitutes  an  ele- 
ment of  crime,  can  only  be  ascertained,  as  all 
moral  qualities  are,  from  the  acts  and  declara- 
tions of  the  party."  This  court,  after  saying 
that  a  certain  discretion  must  be  left  to  the 
Justices  trying  the  case,  held  that  it  did  not 
appear  that  the  court  erred  in  excluding  the 
evidence  offered  because  of  its  remoteness,  and 
of  a  subsequent  change  in  the  relations  of  the 
husband  and  wife.  The  court  also  says,  what 
has  been  said  many  times  in  criminal  cases 
where  it  was  contended  that  some  other  person 
than  the  defendant  committed  the  crime,  that 
'the  existence  of  ill-feeling  as  a  motive  for 
the  commission  of  crime  will  not  alone  justify 
submitting  to  a  jury  the  question  of  the  ^uilt 
of  a  person  entertaining  such  feeling.  It  be- 
comes material  only  when  offered  in  connec- 
tion with  other  evidence  proper  to  be  sub- 
mitted, showing  that  the  person  charged  with 
such  ill-feeling  was  in  fact  implicated  in  the 
commission  of  the  crime."  There  is  no  intima- 
tion anywhere  in  the  opinion  that  if  the  evi- 
dence had  related  to  a  time  very  near  the 
homicide,  and  if  there  had  been  evidence  im- 
plicating the  husband  in  the  commission  of 
the  crime,  evidence  of  his  threats  a^inst  the 
wife,  and  of  his  statements  showing  ill-feeling 
towards  her,  would  not  have  been  admitted; 
and  the  language  of  the  opinion  implies  that 
they  would  have  been.  The  admission  of  evi- 
dence of  declarations  in  Elmer  v.  Fessenden, 
151  Mass.  859,  5  L.  R  A.  724,  and  in  actions 
involving  the  Question  of  domicil, — KUburn  v. 
Bennett,  8  Met.  199,— and  in  bankruptcy 
C9i9eA,—Bateman  v.  Bailey,  5  T.  R.  512,— may 
perhaps  be  supported  on  the  ground  that  the 
declarations  were  a  part,  of  the  res  gesta;  but, 
if  these  cases  were  not  decided  on  this  ground, 
they  must  be  considered  as  applicable  to  the 
present  case. 

It  is  also  argued  that  the  deceased,  with  ref- 
erence to  the  indictment,  is  not  a  party:  and 
the  question  whether  her  declarations  should 
be  received  as  evidence  is  the  same  as  if  tbey 
were  the  declarations  of  any  other  person  than 
the  defendant,  and  that  evidence  of  a  confes- 
sion by  a  third  person  that  he  killed  the  de- 
ceased, or  threats  to  injure  the  deceased,  made 
by  him,  cannot  be  received.  The  decibions 
appear  to  be  uniform  that  confessions  of  third 
persons  cannot  be  received  as  evidence  that 
they  committed  the  crime,  and  that  the  defend- 
ant did  not;  and  this  for  the  plain  reason  that 
they  are  hearsay.  They  are  strictly  narratives 
of  past  transactions,  not  made  under  oath,  and 
are  only  competent  as  admissions  against  the 
persons'  making  them.  The  decisions  are  not 
uniform  whether  evidence  of  threats  made  by 
16 
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third  persons  to  iojure  the  deceased  should  be 
admitted  or  not  as  evidence  for  the  defendant. 
In  most  of  the  cases  where  the  evidence  of 
snch  threats  by  third  persons  have  been  re- 
jected in  trials  for  murder,  the  threats  were 
made  too  long  before  the  homicide  to  be  sig- 
nificant, or  they  were  made  under  very  differ- 
ent circumstances  than  those  existing  when 
the  deceased  was  killed,  or  there  was  no  other 
evidence  tending  to  implicate  these  persons  in 
the  commission  of  the  crime,  and  the  evidence 
was  rejected  on  one  or  all  of  these  grounds. 
Evidence  of  threats  of  the  deceased  against  the 
defendant  have  been  admitted  when  the  ques- 
tion was  whether  the  defendant  or  the  deceased 
made  the  first  assault,  and  whether  the  defend- 
ant acted  in  .self-defense.  Wiggins  v.  Uidh,  93 
U.  S.  465,  28  L.  ed.  941.  If.  on  a  trial  for 
murder,  the  defendant  proved  that  another 
person  had  ill  will  towards  the  deceased,  and 
had  an  opportunity  to  commit  the  murder,  and 
was  found  on  the  day  when  the  murder  was 
committed  near  the  place  of  the  murder,  un- 
der suspicious  circumstances,  with  a  weapon 
which  might  have  been  the  instrument  with 
which  the  deceased  was  killed,  and  that  the 
conduct  of  this  person  after  the  murder  was 
such  as  to  indicate  that  he  had  committed  it, 
it  would  seem  that  evidence  that  this  person, 
on  the  day  before  the  murder,  had  threatened 
to  kill  the  deceased  if  he  could  find  him,  and 
said  that  he  was  searching  for  him  that  he 
might  kill  him,  would  be  significant  of  an  in- 
tent to  kill  him,  and  ought  to  be  admitted; 
and  we  find  no  well  considered  case  where,  on 
this  state  of  facts,  such  evidence  has  been  re- 
jected. See  State  v.  Beaudet,  53  Conn.  586, 
and  cases  cited;  Holt  v.  8taU^  9  Tex.  App. 
671;  Cluterius  v.  Cam.  81  Va.  787.  826;  Walker 
V.  State,  63  Ala.  105;  Howard  v.  State^  28  Tex. 
App.  268;  Pvr^enr  v.  Com.  supra;  Worth  v. 
Chicago,  M,  dt  St.  P.  R.  Co.  51  Fed.  Rep.  171. 
In  Com.  V.  Feleh,  supra^  the  defendant  was 
charged  with  attempting  to  procure  the  mis- 
carriage of  Mary  Ann  Finley  on  July  2,  1881, 
by  the  use  of  some  instrument  to  the  jurors 
unknown,  in  consequence,  of  which  she  died 
on  the  same  day.  He  contended  at  the  trial 
•'  that  the  operation  was  performed  by  Mary 
on  herself;  and  there  was  evidence  tending  to 
show  that  it  would  have  been  possible  for  her 
to  perform  the  operation  on  herself,  considered 
as  an  operation,  using  for  the  purpose  an  ordi- 
nary lead  pencil."  He  oflFered  to  prove  by  one 
Huf hes  **  that  in  the  month  of  June  next  pre- 
ceding the  time  of  the  alleged  offense  Mary 
told  her  that  she  was  pregnant  by  one  Edward 
Titcomb,  and  that  if  Titcombdid  not  perform 
an  operation   to  procure  a  miscarriage,  or  get 
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some  one  to  do  so,  she  should  perform  toe 
operation  on  herself  with  a  lead  pencil.  It 
appeared  that  said  declarations  neither  accom- 
panied nor  were  explanatory  of  any  act  then 
done  by  her."  The  evidence  was  excluded, 
and  the  defendant  excepted.  This  court,  in 
the  opinion,  treats  the  evideDce  as  hearsay,  and 
says:  "Such  evidence  is  generally  inadmis- 
sible. There  are,  however,  several  exceptions 
to  this  rule,  and  it  is  contended  bv  the  defend- 
ant that  this  evidence  may  properly  be  brought 
within  some  one  of  tbem.  The  only  exception 
particularly  designated  is  that  relating  to  ped- 
igree. This  is,  indeed,  one  of  the  well  recog- 
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nized  exceptions  to  the  general  rule.  Thafc 
which  is  technically  hearsay  evidence  is  com- 
petent evidence  upon  a  question  of  pedigree."^ 
An  examination  of  the  original  papers  show* 
that  one  of  the  contentions  of  the  defendant 
was  that  the  evidence  that  Mary  said  that 
Titcomb  was  the  father  of  the  child  was  some 
evidence  in  the  case  that  he  was  the  father,  on 
the  ground  that  it  was  a  declaration  in  relation 
to  the  pedigree  of  the  child;  and  the  argument 
was  that,  if  Titcomb  was  the  father,  and  the 
defendant  was  not,  it  was  improbable  that  the 
defendant  would  attempt  to  procure  a  miscar- 
riage. The  decision  of  the  court  that  no  ques- 
tion of  pedigree  was  involved  in  the  case,  and 
that  for  the  purpose  of  proving  that  Titcomb- 
was  the  father  of  the  child  the  evidence  was- 
hearsay,  and  inadmissible,  is  undoubtedly  cor- 
rect But  the  counsel  for  the  defendant  Id 
that  case  also  contended  that  evidence  of  th1» 
declaration  was  admissible  to  show  an  inten- 
tion in  the  mind  of  the  deceased  to  perform 
the  operation,  in  connection  with  the  evidence 
that  the  operation  was  one  which  she  might 
have  performed.  There  are  some  passages  in' 
the  latter  part  of  the  opinion  which  perhaps- 
tend  to  show  that  this  argument  did  not 
wholly  escape  the  mind  of  the  Justice  who- 
wrote  it,  but  this  particular  aspect  of  the  evi- 
dence is  certainly  not  considered,  and  no  cases 
are  cited,  and  the  whole  discussion  in  the  opin- 
ion is  that  this  point  in  the  consideration  of 
the  case  might  not  have  received  the  attention 
it  deserved.  Upon  a  reexamination  of  the 
question,  we  are  of  opinion  that  under  the 
circumstances  shown  In  Com.  v.  Feleh  a  part 
of  the  evidence  should  have  been  admitted  for 
the  purpose  of  showing  the  intention  in  the 
mind  of  the  deceased,  and  that  to  this  extent 
that  decision  must  be  overruled.  It  is  not 
necessary,  in  the  present  case,  to  determine 
what  limitations,  if  any,  in  practice  must  be 
put  upon  the  admission  of  this  kind  of  evi- 
dence, because  all  the  limitations  exist  which 
have  ever  been  suggested  as  necessary.  The 
person  making  the  declaration,  if  one  was 
made,  is  dead.  She  bad  an  opportunity  to 
commit  suicide,  and  it  was  competent  for  the 
lury  to  find  that  she  had  a  motive  to  commit 
it;  and  the  declaration,  if  made,  was  made  un- 
der circumstances  which  exclude  any  sus- 
picion of  an  intention  to  make  evidence  to  be 
used  at  the  trial.  We  cannot  know  whether 
the  jury  would  or  would  not  have  found  that 
the  deceased  was  the  person  who  had  the  in- 
terview with  the  witness,  or  whether  they 
would  have  believed  the  witness,  or  whether, 
if  they  did  believe  her,  they  would  have  found 
that  the  deceased  had  really  the  intention 
which  the  declaration  indicated,  or  whether 
the  testimony,  in  view  of  all  the  evidence, 
would  have  affected  the  minds  of  the  jury. 
We  can  only  say  that  on  the  facts  recited  in 
the  exceptions  the  evidence  cannot  be  consid 
ered  as  immaterial  or  unimportant.  We  are 
of  opinion  that  the  presiding  judges  erred  in 
refusing  to  receive  tills  evidence,  and  that,  for 
this  reason,  the  verdict  against  Trefethen  must 
be  set  aside. 

The  remaining  exceptions  may  be  noticed^ 
although  it  is  not  absolutely  necessary  to  de- 
cide them.  The  first  exception  is  to  the  re- 
fusal of  the  court  to  permit  the  counsel  for  tb» 
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defendant  to  ask  Charles  E.  Ray.  one  of  the 
jurors,  who  was  under  examination  hy  the 
court  upon  the  wir  dire,  "to  what  extent  he 
had  read  ahout  the  case  in  the  newspapers." 
Bay  was  sworn  as  a  juror,  and  sat  ss  a 
juror  at  the  trial.  The  court  read  to  all  the 
jurors  summoned  Pub.  Stat.,  chap.  170,  §  85, 
and  chapter  214,  §  7,  and  then  read  a  portion 
of  what  was  said  by  Shaw,  Ch.  J.,  speaking 
for  the  full  court,  in  Com.  v  WebaUr,  5  Gush. 
295,  297,  296.  52  Am.  Dec.  711,  viz.:  ''The 
statute  intends  to  exclude  any  person  who  has 
made  up  his  mind  or  formed  a  judgment  in 
adyance  in  favor  of  either  side.  Yet  the  opin- 
ion or  judgment  must  be  something  more  than 
a  vague  impression,  formed  from  casual  con- 
versations with  others,  or  from  reading  imper- 
fect, abbreviated  newspaper  reports.  It  must 
be  such  an  opinion  upon  the  merits  of  the 
question  as  would  be  likely  to  bias  or  prevent 
a  candid  judgment  upon  a  full  hearing  of  the 
evidence."  The  court  also  read  the  statement 
made  by  Chapman,  Ch.  J.,  spealcing  for  the 
fall  court,  in  the  trial  of  Samuel  M.  Andrews. 
Report  of  Trial  of  Andrews,  by  Charles  0. 
Davis,  p.  8.  In  the  present  case,  the  court, 
having  put  to  (he  juror  Ray  all  the  statutory 

?[ue8tibns,  which  he  had  answered  to  its  satis- 
action,  refused  to  permit  the  counsel  for  the 
defendant  to  put  the  question  we  have  quoted 
above.  The  statutes  we  have  cited,  as  also 
Stat.  1887.  chap.  149,  undoubtedly  contem- 
plate that  other  questions  besides  the  statutory 
questions  may  be  put  to  jurors  by  the  court, 
or  by  the  parties  or  their  attorneys  under  the 
direction  of  the  court.  Pub.  Stat.,  chap.  170, 
§  35,  also  provides  that  "the  partv  objecting 
to  the  juror  may  introduce  any  other  compe- 
tent evidence  in  support  of  the  objection."  To 
determine  whether  a  juror  has  such  bias  or 
prejudice  that  he  does  not  stand  indiilerent  in 
the  cause  is  often  a  matter  of  a  good  deal  of 
delicacy  and  difficulty,  because  persons  most 
affected  with  bias  or  prejudice  are  sometimes 
the  least  sensible  of  it;  but  the  extent  to  which 
the  examination  of  the  juror  should  be  carried 
after  the  statutory  questions  have  been  an- 
swered has  been  said  to  be  within  the  sound 
judi^ment  and  judicial  discretion  of  the  trial 
judge  or  judges.  Com,  v.  Burroug/is,  145  Mass. 
242. 

It  is  plainly  impossible  to  exclude  every 
juror  who  has  read  in  the  newspapers  some 
statement  of  the  case,  because  this  might  ex- 
clude every  intelligent  man  in  the  country.  It 
is  well  known,  however,  that  there  is  a  grow- 
ing tendency  in  certain  newspapers  to  publish 
not  only  the  evidence  given  in  any  prelimiuary 
hearing  on  a  charge  of  crime,  but  all  sorts  of 
unverified  rumors  and  of  crude  opinions  con- 
cerning the  protHtble  guilt  or  innocent  of  sus- 
pected persons.  This  reprehensible  practice 
in  a  case  which  excites  great  popular  interest 
may  sometimes  require  extraordinary  care  on 
the  part  of  the  court  in  the  selection  of  iurors, 
if  the  accused  is  to  have  an  impartial  trial.  If 
the  discretion  of  the  court  trying  the  case  in 
the  matter  of  the  examination  of  jurors,  after 
the  statutory  questions  have  been  put  and  sat- 
isfactorily answered,  is  absolute,  we  cannot  re- 
vise it,  if  it  is  not,  we  cannot  say,  as  matter  of 
law,  on  the  somewhat  meagre  statement  con- 
tained in  the  exceptions,  and  in  the  absence  of 
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anything  indicating  wnat  the  counsel  of  the 
defendant  had  any  reasonable  expectation  in 
providing  that  the  court  erred  in  excluding 
the  question. 

The  mother  of  the  deceased,  Mrs.  Davis,  tes- 
tified to  a  conversation  with  the  defendant  on 
the  morning  of  December  24th,  a  part  of  which 
is  as  follows:  "I  asked  him  where  Tena  was. 
He  said  he  hadn't  seen  her  .  .  .  Says  I,  *Don't 
lie.  She  went  out  to  meet  you  last  night  on 
the  corner  of  Ferry  street,  and  you  have  car- 
ried her  off.'  He  said  he  had  not.  Said  I, 
*  You  have.'"  The  counsel  for  the  defendant 
asked  that  this  be  stricken  out,  and  objected 
to  its  admission.  The  court  overruled  the  re- 
quest, and  admitted  the  testimony,  and  the 
defendant  excepted.  There  are  other  examples 
of  the  admission  of  similar  testimony  against 
the  objection  of  the  defendant.  It  does  not 
appear  that  the  defendant  testified  as  a  witness 
in  bis  own  behalf,  and  no  question  arises  of 
the  admissibility  of  evidence  to  affect  his  credit 
as  a  witness.  The  exceptions  recite  that, 
"after  Mrs.  Davis  bad  testified,  the  common- 
wealth introduced  a  large  amount  of  testimony 
relating  to  the  conduct  of  Trefethen  after  the 
disappearance  of  Tena,  including  statements, 
declarations,  conversations,  and  conduct  of 
Trefethen  with  Mrs.  Davis"  and  other  persons 
named,  the  general  character  of  which  is  set 
out  in  the  exceptions;  and  "that  at  the  inter- 
view with  Mrs.  Davis  on  the  morning  of  De- 
cember 24,  when  accused  by  her  of  Tena's  dis- 
appearance, he  [^TrefethenJ  shed  tears,  and 
was  greatly  excited;  and  also  .  .  .  that  at 
various  times  in  these  interviews,  during  the 
period  between  December  23  and  January  10» 
be  met  the  statements  quoted  in  this  bill,  made 
to  Mrs.  Davis  by  Tena,  and  repeated  to  him 
by  Mrs.  Davis  or  the  officers,  in  various  ways, 
sometimes  by  explicit  denial,  sometimes  by 
silence,  and  sometimes  by  equivocal  expres- 
sions, such  as  'It  must  be  a  mistake,'  'It  is  all 
a  mistake,'  *It  must  be  some  other  party;'  from 
all  of  which  evidence  the  commonwealth 
claimed  and  argued,  without  objection,  that 
these  denials  of  his  relations  with  Tens,  of  her 
seduction,  of  the  appointment  with  her  for 
the  evening  of  December  28,  and  bis  connec- 
tion with  her  disappearance  and  death,  were 
false,  and  were  made  to  protect  himself  against 
the  charge  of  murder."  If  a  defendant  is 
charged  with  crime,  and  unequivocally  denies 
it,  and  this  is  the  whole  conversation,  it  cannot 
be  introduced  in  evidence  again&t  him  as  an  ad 
mission.  Fitzgerald  v.  miliams,  148  Mass. 
462.  If  any  part  of  a  conversation  with  the 
defendant  put  in  evidence  tends  to  show,  di- 
rectly or  indirectly,  that  he  is  guilty  of  the 
crime  charged,  the  defendant  has  the  right  to 
have  put  in  evidence  all  that  was  said  to  and 
by  him  at  the  same  time  and  relating  to  the 
same  subject,  although  it  is  in  his  favor.  Com, 
V.  ICe^ee,  11  Gray.  823.  When  a  statement  is 
made  in  the  presence  and  hearing  of  a  defend- 
ant, which,  if  true,  tends  to  show  that  he  is 
guilty,  and  he  remains  silent,  or  makes  an 
equivocal  reply,  the  rule  of  law  has  been  stated 
to  be  as  follows:  "The  rule  is  that  a  state- 
ment in  the  presence  of  the  defendant,  to  which 
no  reply  is  made,  is  not  admissible  against 
him,  unless  it  appears  that  he  was  at  liberty  to 
make  a  reply,  and  that  the  statement  was  made 
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by  such  person,  and  under  such  circumstances. 
as  naturally  to  call  for  a  reply,  unless  be  in- 
tends to  admit  It.  But  if  be  makes  a  reply 
wholly  or  partially  admitting  the  truth  of  the 
facts  stated,  both  the  statement  and  the  reply 
are  competent  evidence.  Com.  y.  Kenney,  12 
Met.  235,  46  Am.  Dec.  672;  Com.  v.  Oalavan, 
9  Allen,  271;  Com.  v.  Brown,  121  Mass.  69,  80. 
See  Com.  v.  Densmore,  12  Allen,  535.  Com.  v. 
Brown  was  an  indictment  for  procuring  the 
miscarriage  of  one  Ann  Powers,  otherwise 
called  Emma  L.  Smith,  and  one  Frances  Ord- 
way,  otherwise  called  Frances  A.  Chase.  In 
that  case  one  George,  a  police  officer,  testified 
that  he  "took  the  defenaant  into  the  presence 
of  Emma  L.  Smith  and  Frances  A.  Chase,  and 
asked  them  in  the  defendant's  hearinff  and 
presence  if  they  knew  him.  Both  said  that 
they  knew  him.  One  knew  him  as  Dr.  King, 
the  other  knew  him  as  Dr.  Brown.  I  asked 
them  if  he  performed  an  operation  on  them. 
They  said  he  did.  The  defendant  asked  if 
they  had  been  operated  on  previously  by  any 
other  person.  They  said. 'No,' "  etc.  This  tes- 
timony was  admitted  a^rainst  the  objection  of 
the  defendant.  The  full  court  says:  "In  this 
case,  when  Emma  L.  Smith  and  Frances  A. 
Chase  stated  that  the  defendant  had  performed 
an  operation  on  them,  he  did  not  remain  silent, 
but  asked  them  in  reply  if  they  had  l>een  pre- 
viously operated  upon  by  another  person.  The 
jury  might  infer  from  this  an  admission  by 
him  of  the  truth  of  their  statements."  It  is 
obvious  that  when  the  reply  of  a  defendant  to 
a  statement  made  to  him,  which,  if  true,  tends 
directly  or  indirectly  to  prove  that  he  is  guiltv 
of  the  crime  charged.  Is  not  an  equivalent  af- 
firmation or  denial  of  the  truth  of  the  state- 
ment, difficult  questions  must  often  arise  in 
determining  whether  the  reply  is  of  such  a 
character  that  it  has  any  tendency  to  show  a 
consciousness  of  guilt  which  will  warrant  its 
admission  as  evidence  against  him.  Perhaps 
a  certain  discretion  must  be  left  to  the  presid- 
ing Judge  or  Judges,  in  view  of  all  the  circum- 
stances of  the  case.  The  same  is  true  when 
the  conduct  and  declarations  of  the  defendant 
are  put  In  evidence  for  the  purpose  of  showing 
a  consciousness  of  guilt  on  his  part.  See  Com. 
V.  Piper,  120  Mass.  185,  189. 

The  exceptions  In  the  present  case  do  not 
set  out  terbatim  the  whole  conversation  be- 
tween Mrs.  Davis  and  the  defendant  on  the 
morning  of  December  24,  and  of  that  set  out 
we  cannot  say,  as  matter  of  law,  that  some  of 
the  replies  were. not  such  as  to  warrant  their 
admission  as  evidence  against  the  defendant. 
If  these  were  admitted,  the  defendant  had  the 
right  to  have  the  whole  conversation  on  that 
subject  put  in  evidence.  The  logical  effect  of 
an  unequivocal  denial  of  guilt,  u  It  have  any 
effect,  is  in  favor  of  the  defendant;  and  the 
admission  of  the  denials  of  the  defendant,  if 
the  Jury  properly  considered  the  evidence,  was 
in  favor  of  the  defendant.  This  Is  shown  In  ^ 
the  attempt,  often  made  by  a  defendant  when 
84L.R.A. 


the  government  has  lAroduoed  evidence  of  a 
confession  made  on  one  occasion,  to  introduce 
evidence  that  on  other  occasions  he  has  denied 
that  be  was  guilty.  While  evidence  that  the 
defendant  has  made  false  statements  In  regard 
to  many  facts  which  are  relevant  to  the  issue 
is  admitted  against  him  as  tending  to  show  bis 
guilt,  it  is  not  competent  for  the  government 
to  contend  that  a  denial  of  guilt  is  of  itself  evi- 
dence against  the  defendant.  To  argue  that 
by  the  other  evidence  the  defendant  is  shown 
to  be  probably  guilty,  and  that  therefore  his 
denial  of  gulft  is  false,  and  is  additional  evi- 
dence against  him,  ought  not  to  be  permitted. 
When  a  defendant  In  a  criminal  case  is  shown 
to  have  made  certain  false  statements  of  facts 
and  these  facts  are  relevant  to  the  issue,  the 
fact  that  the  defendant  has  knowingly  made 
the  false  statements  may  have  some  tendency 
to  show  that  he  is  guiltv;  but  the  lury  must 
first  be  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  made  the  statements,  and 
that  they  were  false,  and  that  the  defendant 
knew  that  they  were  false,  before  any  weight 
can  be  given  to  this  evidence,  unless  the  state- 
ments of  themselves  have  some  tendency  to 
show  his  guUt  But  when  the  defendant  de- 
nies generally  that  he  is  guilty,  this  statement 
cannot  be  shown  to  be  false,  except  by  prov- 
ing that  he  is  guilty  beyond  a  reasonable  doubt; 
and  then  it  is  unnecessary.  If  there  is  a  rea- 
sonable doubt  of  his  ffuilt  on  all  the  other  evi- 
dence, the  fact  that  he  unequivocallv  denied 
his  guilt  is  not,  of  itself,  evidence  against  him; 
and  the  denial  cannot  be  assumed  to  be  false 
because  It  has  not  been  proved  to  be  false  by 
sufficient  evidence.  Some  of  the  denials  of 
thr  defendant  in  the  present  case  were  denials 
of  facts  which  were  relevant  to  the  issue,  and 
not  a  general  denial  of  guilt,  and  we  do  not 
know  whether  the  evidence  was  not  such  as  to 
satisfy  the  Jury  beyond  a  reasonable  doubt 
that  these  denials  were  knowingly  false.  Some 
of  the  evidence  recited  was  competent  on  the 
ground  that  the  conduct  or  replies  of  the  de- 
fendant, in  view  of  the  statements  made  to 
him,  had  some  tendency  to  show  guilt  on  his 
part.  If  in  one  conversation  some  of  the  re- 
plies of  the  defendant  has  some  tendency  to 
show  guilt,  and  some  were  explicit  denials  of 
guilt,  we  cannot  say  that  the  defendant  has 
Been  prejudiced  bv  the  admission  in  evidence 
of  all  that  was  said  at  that  interview  directly 
or  indirectly  relating  to  bis  guilt  or  Innocence 
if  the  Jury  were  properly  instructed  upon  the 
application  to  be  made  of  this  evidence.  We 
cannot  presume  that  the  court  did  not  take 
pains  properly  to  Instruct  the  Jury  upon  the 
legitimate  use  to  be  made  of  the  evidence  ad- 
mitted, and  warn  the  jury  that  the  statements 
made  to  the  defc^ndant  were  not  to  be  consid- 
ered, in  and  of  themselves,  as  any  evidence  of 
the  facts  stated.  On  this  part  oi  the  case  ths 
exceptions  disclose  no  error  of  law. 
Verdict  againtt  TrrfMen  mt  <uid$. 
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1.  A  coi&ai|punent  of  iniozieatiiiK  liq- 
uors '^ajnTiTes**  in  the  state  withio  the 
meanlDg-  ot  the  WUson  bill,  which  makes  such 
liquors  subject  **upoii  airlyal  In  such  state^  to 
the  Jaws  of  the  state,  as  soon  as  It  eroasos  the 
state  boundary  ao<1  enters  the  state,  although 
the  contract  of  carriage  Is  not  then  completed. 

9.  BemoTiBi^  Intozieatlnfif  Uqaor  £rom 
the  platfbmi  to  the  freight  room  of  a 
depot  is  a  transportation  or  conveyance 
thereof  from  **one  place  to  another**  within  the 
state,  within  the  meaning  of  the  Iowa  statute 
making  transportation  or  conveyance  an  offense, 
in  the  absence  of  a  certillcate  from  the  county 
auditor  that  the  consignee  is  authorised  to  sell 
such  liquors. 

Ofay  8,1884.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  WashingtoD  County 
convicting  and  finiDg  him  for  knowingly, 
willfully,  and  unlawfully  receiving  for  the 
purpose  of  delivering  to  another  certain  intox- 
icatmg  liquors  which  were  being  unlawfully 
convej^ed  in  the  stale  in  contravention  of  tbe 
provisions  of  a  statute.     Affirmed, 

Tbe  facts  are  stated  in  the  opinion. 

Mewra.  H.  H.  Etcher  and'  Hed^e  & 
Bljrthe  for  appellant. 

Jfewra,  John  Y.  Stone,  Atty-Qen., 
Thomas  A.  Cheshire,  C.  J.  Wilson,  and 
£•  H.  Shelton  for  the  State. 

Kinne,  J.,  delivered  the  opinion  of  the 
court ; 

1.  The  defendant  was  arrested  upon  an  in- 
formation charging  that  he  was  the  agent  of 
the  Burlington  &  Western  Railway  Com- 
pany at  Brighton,  Iowa,  and  that  on  August 
6,  l''891,  as  such  agent,  he  "did  knowinglv, 
willfully,  and  unlawfully  receive,  for  the 
purpose  of  delivering  to  another,  certain  in- 
toxicating liquor  that  was  bein^r  unlawfully 
transported  or  conveyed  from  Burlington, 
Iowa,  to  Brighton,  Iowa,  viz.,  one  box  con- 
taining a  two- gallon  lug,  and  said  Jug  be- 
ing full  of  whiskey,  alcohol,  or  other  intox- 
icating liquor;  said  box  being  marked  'W. 
H.,  Brighton,  Iowa,'  and  was  not  plainly  or 
correctly  marked,  showing  the  quantity  and 
kind  of  liquor  contained  therein."  The  case 
was  first  tried  before  a  lustice  of  the  peace, 
and  defendant  was  convicted,  and  fined  $100. 
From  this  Judgment  he  appealed  to  the  dis- 
trict court,  where  a  jury  was  waived,  and 

NoTB.— The  construction  of  the  Wilson  bill,  sub- 
jecting to  state  laws  all  intoxicattn?  liquors  trans- 
ported into  the  state  **  upon  arrival  in  such  state" 
is  brought  in  question  for  the  first  time,  we  be- 
lieve, in  the  above  case  In  respect  to  what  consti- 
tutes such  **aTrivaL** 

For  importations  of  intozlcatfnflr  liquors  sener- 
ally,  see  Bute  v.  Winters  (KaaJ  IDL.  R.  A.  eiei,and 
none. 
24L.R.A. 
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a  trial  had  to  the  court.  He  was  again 
found  j^uilty,  and  adjudged  to  pay  a  fine  of 
$100,  from  which  judgment  this  appeal  is 
prosecuted.  From  the  evidence  it  appears 
that  on  August  4,  1891.  the  Dallas  Transpor- 
tation Company,  a  corporation  doing  busi- 
ness in  the  state  of  Illinois,  deliTered  to  the 
Chicago,  Burlington  &  Quincy  Railway 
Company,  at  Dallas,  111.,  one  wooden  box, 
about  a  cubic  foot  in  size,  marked  **  W.  H.^ 
Brighton,  Iowa;"  that  the  consignor  of  said 
box,  when  it  left  it  with  the  railway  com- 
pany for  transportation,  represented  to  the 
railway  company  that  it  contained  groceries. 
This  box  was  shipped  over  the  Chicago, 
Burlintgon  &  Quincy  Railway  to  Burling- 
ton, Iowa,  and  then  transferred  to  the  Bur- 
lington &  Western  Railway  for  shipment  to 
Brighton,  Iowa.  The  shipment  was  made 
the  entire  distance  upon  a  single  way  bill, 
Augusts,  1891,  said  box  arrivcof  at  Brighton, 
and  was  delivered  on  the  depot  platform  by 
the  trainmen.  Immediately  thereafter  the 
defendant,  in  compliance  with  the  directions 
of  his  employers,  carried  said  box  from  the 
platform  into  the  freight  room  of  the  depot 
building,  where,  on  the  same  day.  It  was 
seized  by  a  constable  under  a  search  warrant. 
At  the  time  of  the  seizure  the  freight  on  the 
box  was  due  and  unpaid.  Inclosed  in  the 
box  was  a  jug  containing  whiskey,  but  it 
was  so  inclosed  as  to  be  hidden  from-  view. 
At  the  time  it  was  seized  the  box  was  being 
held  by  the  railway  company  for  the  pay- 
ment of  charges,  and  for  delivery  to  the  con- 
signee. Neither  the  defendant,  nor  the  road 
by  whom  he  was  employed,  held  a  permit 
for  the  transportation  or  sale  of  intoxicating 
liquors;  and  neither  had  a  certificate  from 
the  county  auditor  that  the  consignee  was 
authorized  to  sell  intoxicating  liquors  in 
Washington  county,  Iowa.  Previous  to  the 
arrival  of  the  box  a  mail  carrier  told  defend- 
ant he  was  looking  for  a  box  from  Dallas 
City  for  William  Hown,  and  said  it  was 
likely  to  be  marked  **W.  H.,"  and  would 
contain  alcohol  or  whiskey.  That  he  told 
the  mail  carrier  that  he  had  not  received  a 
box  of  that  description.  That  it  arrived  the 
next  day.  He  supposed,  perhaps,  this  was 
the  box  the  mail  carrier  told  him  would 
come. 

2.  The  information  in  this  case  is  based 
upon  a  violation  of  Code,  §  1553,  as  amended 
McClain's  Code,  §  2410.  This  section  pro- 
vides that :  **  If  any  express  company,  rail- 
way company,  or  any  agent  or  person  in 
the  employ  of  any  express  company,  or  of 
any  common  carrier,  or  any  person  in  the 
employ  of  any  common  carrier,  or  if  any 
other  person,  shall  transport  or  convey  be- 
tween points,  or  from  one  place  to  another 
within  this  state,  for  any  other  person  or 
persons  or  corporation,  any  intoxicating  liq- 
uors, without  first  having  been  furnished 
with  a  certificate  from  and  under  the  seal  of 
the  county  auditor  of  the  county  to  which 
said  liquor  is  to  be  transported,  or  is  con- 
signed for  transportation,  or  within  which  it 
Js  to  be  convey^  from  place  to  place,  certi- 
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fyine  that  the  consignee  or  person  to  whom 
said  liquor  is  to  be  transported,  conveyed,  or 
delivered,  is  authorized  to  sell  such  intoxi- 
cating liquors  in  such  county,  such  com- 
pany, corporation,  or  person  so  ofiFeuding, 
and  each  of  them,  and  any  agent  of  such 
company,  corporation,  or  person  so  offend- 
ing, shall,  upon  conviction  thereof,  be  fined 
in  the  sum  of  one  hundred  dollars  for  each 
offense  and  pay  costs  of  prosecution,  and  the 
cost  shall  include  a  reasonable  attorney  fee 
to  be  assessed  by  the  court,  which  shall  be 
paid  into  the  county  fund,  and  stand  com- 
mitted to  the  county  Jail  until  such  fine  and 
costs  of  prosecution  are  paid.  The  offense 
herein  defined  shall  be  held  to  be  complete 
and  shall  be  held  to  have  been  committed  in 
any  county  of  the  state,  through  or  to  which 
said  intoxicating  liquors  are  transported,  or 
in  which  the  same  is  unloaded  for  transpor- 
tation or  in  which  said  liquors  are  conveyed 
from  place  to  place  or  delivered.  It  shall 
be  the  duty  of  the  several  county  auditors  of 
this  state  to  issue  the  certificate  herein  con- 
templated, to  any  person  having  such  permit, 
and  tlie  certificate  so  issued  shall  be  truly 
dated  when  issued,  and  shall  specify  the  date 
at  which  the  permit  expires  as  shown  by  the 
county  records.  Provided,  however,  that 
the  defendant  may  show  as  defense  hereun- 
der, by  preponderance  of  evidence,  that  the 
character  and  circumstances  of  the  shipment 
and  its  contents  were  unknown  to  him. "  Un- 
der this  section,  in  order  to  sustain  the  judg- 
ment in  this  case,  it  must  appear  that  de- 
fendant, knowing  that  the  box  contained  in- 
toxicating liquor,  transported  or  conveyed 
the  same  between  points,  or  from  one  place 
to  another,  within  this  state,  without  first 
having  been  furnished  with  a  certificate  from 
the  county  auditor.  We  think  defendant's 
testimony,  heretofore  referred  to.  clearly 
shows  that  he  knew  that  the  box  contained 
intoxicating  liquors.  It  is  conceded  that 
neither  defendant,  his  company,  nor  William 
Hown,  had  a  right  or  permit  to  sell  intoxi- 
cating liquors,  and  that  neither  defendant 
nor  said  company  had  a  certificate  from  the 
auditor  of  Washington  county,  showing  that 
any  of  the  persons  named  were  authorized  to 
keep  or  sell  intoxcating  liquors. 

But  two  questions  remain  to  be  considered  : 
First,  did  the  liquor,  when  it  first  entered 
this  state,  become  subject  to  the  jurisdiction 
of  our  laws,  or  would  such  jurisdiction  only 
attach  when  the  shipment  had  reached  its 
destination,  viz.,  Brighton,  Iowa,  or  when  it 
was  delivered  to  the  consignee?  And,  sec- 
ond, was  the  defendant,  in  the  removal  of 
the  liquor  from  the  platform  to  the  freight 
depot,  engaged  in  transporting  or  convey- 
ing it,  within  the  meaning  of  the  section 
quoted? 

An  elaborate  argument  is  made  by  defend- 
ant's counsel  to  show  that  the  liquor  did  not 
become  subject  to  the  jurisdiction  of  our 
laws  until  its  "arrival  in"  this  state ;  and  it 
is  contended  that  it  did  not  arrive  within  the 
Btate,  within  the  meaning  of  the  Wilson  bill, 
until  the  contract  of  carriage  had  been  com- 
pleted. The  so-called  "  Wilson  Bill"  reads  as 
follows:  "All  fermented,  distilled  or  other 
Intoxicating  liquors  or  liquids  transported 
S4L.R.A. 


into  any  state  or  territory,  or  remaining 
therein  for  use,  consumption,  sale  or  storage 
therein,  shall  upon  arrival  in  such  state  or 
territory  be  subject  to  the  operation  of  the 
laws  of  such  state  or  territory,  enacted  in  the 
exercise  of  its  police  powers,  to  the  same  ex- 
tent and  in  the  same  manner  as  though  such 
liquids  or  liquors  had  been  produced  in  such 
state  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced 
therein  in  'original  packages*  or  otherwise. "* 
We  do  not  deem  it  necessary  to  enter  into  an 
extended  consideration  as  to  what  is  inter- 
state commerce.  We  think  the  language  of 
the  Wilson  bill,  when  considered  with  refer- 
ence to  the  evil  sought  to  be  remedied, 
clearly  indicates  an  intention  on  the  part  of 
congress  to  make  such  liquors  the  subject  of 
state  legislation  and  jurisdiction  the  moment 
they  cross  the  boundary  of  Iowa,  and  enter 
the  state.  Under  the  decision  in  Leitty"9 
Case,  185  U.  8.  123,  84  L.  ed.  187,  such  liq- 
uors in  original  packages  did  not  become  the 
subject  of  state  Jurisdiction  until  mingled 
with  the  common  mass  of  property  therein, 
until  sold.  In  that  case  the  right  of  con- 
gress to  permit  the  state  to  exercise  jurisdic- 
tion over  such  articles  prior  to  their  sale 
therein  was  fully  recognized.  It  was  for  the 
purpose  of  removing  all  impediments  to 
local  jurisdiction,  as  to  imported  liquors,  on 
their  arrival  within  such  jurisdiction,  that 
the  Wilson  bill  was  passed.  Wilkerson  v. 
Rahrer,  140  U.  8.  545,  85  L.  ed.  572.  By 
the  Wilson  bill  these  imported  liquors,  upon 
arrival  within  the  state,  were  subjected  to 
the  operation  of  its  laws  enacted  in  the  exer- 
cise of  its  police  powers,  as  fully  as  though 
such  liquors  had  been  produced  in  such  state. 
Now,  if,  in  this  case,  the  liquor  had  been 
produced  at  a  point  within  the  state,  and 
consigned,  over  the  Burlington  &  Western 
Railway,  to  Brighton,  Iowa,  there  could  be 
no  question  that  our  laws  would  apply  there- 
to ;  and  it  is  equally  clear  that  ufion  crossing 
the  border  of  this  state,  and  entering  it,  such 
imported  liquor  becomes  at  once  subject  to 
its  laws,  the  same  as  produced  in  the  state. 
In  Be  Spickler,  48  Fed.  Rep.  658.  10  L.  R. 
A.  446.  the  circuit  court  of  the  United  States, 
in  treating  of  this  matter,  says :  "  The  Wil- 
son bill,  upon  its  adoption,  made  subject  to 
state  police  laws  all  imported  liquors  as  soon 
as  they  should  pass  within  the  boundary  of 
the  state."  In  the  case  of  Be  Van  Vliet,  43 
Fed.  Rep.  761,  10  L.  R.  A.  451,  it  is  said : 
"The  original  package,  when  it  arrives  with- 
in the  state  where  its  transit  terminates,  is 
at  once  reduced  to  the  rank  of  domestic  liq- 
uor,—enjoys  no  privileges  not  enjoyed  by 
domestic  liquor." 

In  State  v.  Franr,  1  N.  Dak.  425,  the  court 
said:  "On  crossing  the  boundary  line  of  a 
state,  the  supreme  authority  has  declared  by 
this  enactment  that  interstate  liquor  ceases 
to  be  an  object  of  federal  protection  and  con- 
trol, and  becomes  mingled  with  the  mass  of 
property  within  the  state,  and,  in  common 
with  all  such  property,  is  subject  to  local 
police  regulations.  If,  as  appellant  con- 
tends, imported  liquors  consigned  to  a  place 
within  this  state  could  be  lawfully  trans- 
ported thereto,  it  is  certain  that  such  liquors 
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-would  not  be  subject  to  the  operation  of  our 
laws'*  to  the  same  extent,  and  in  the  same 
manner,  as  liquors  produced  in  Uiis  state. 
It  seems  to  us  the  view  that  state  jurisdiction 
attaches  when  the  imported  liquor  enters  the 
state  is  not  only  in  accord  with  a  reasonable 
•construction  of  the  Wilson  bill,  itself,  but 
in  furtherance  of  the  purposes  sought  to  be 
accomplished  by  the  passage  of  that  act,  and 
finds  full  support  in  the  authorities. 

8.  Was  the  defendant.  In  the  removal  of 
the  liquor,  engaged  in  transporting  or  con- 
^-eying  it,  within  the  meaning  of  our  statute? 
The  language  of  the  statute  is  broad  enough 
to  coyer  the  act  of  defendant  In  removing 
the  liquor  from  the  platform  to  the  freight 


room  of  the  depot  He  was  one  of  the  in- 
struments necessary  to  complete  the  act  of 
transportation.  If  it  be  not  so,  then  clearly, 
he  is  within  the  terms  of  the  act,  as  he  con- 
veyed the  liquor  from  "one  place  to  another 
within  this  state."  His  guilt  is  not  to  be 
determined  by  the  distance  he  conveyed  the 
package,  but  his  conveying  it  any  distance 
was  a  violation  of  the  law.  With  the  pro- 
priety of  legislation  making  such  an  act  a 
crime,  and  with  the  severity  of  the  punish- 
ment attached  to  doing  the  act,  we  have 
nothing^  to  do. 
The  judgment  below  muat  be  affirmed. 

Reversed  in  170  U.  8.  412,  42  L.  ed.  108a 
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Samuel  K.  NESTER  et  al,  AppU,, 

V, 

THE  CONTINENTAL  BREWING  CO. 
et  al. 

an  Fa.  4731) 

1.  The  true  test  of  theiUegaUtj'  of  a 
eomMiULtioii  to  restrict  business  is  its  effect 
upon  the  public  Interests. 

S*  A  combination  of  brevyers  to  silence 
and  stifle  competition  among  them  within 
the  dty  and  county  of  Philadelphia  and  the 
county  of  Camden,  N.  J.,  flxiDgr  a  minimum 
price  at  which  any  of  them  shall  sell  beer  to  the 
customer  of  another  or  to  new  trade  is  void  as 
aiFainst  public  policy. 

3.  Equity  will  n€»t  aid  a  person  in  an  ao- 
tion.  If  he  requires  the  aid  of  an  illegal  transact 
Uou  to  establish  his 


(May  14,1890 

APPEAL  bj  complainants  from  a  decree 
of  the  court  of  Common  Pleas,  No.  1, 
for  Phihidelphia  County  in  favor  of  defend- 
ants in  an  action  brought  to  compel  an  ac- 
•countins;  and  a  division  of  moneys  in  the 
hands  oi  defendants  to  a  portion  of  which  com- 
plainant claimed  to  be  entitled.    Ajfirmed, 

Certain  brewers  in  the  city  of  Philadelphia 
entered  into  an  agreement  for  the  organization 
of  what  was  called  the  Brewers'  A^ociation 
of  Philadelphia,  to  coDtinue  during  the  year 
beginning  July  1,  1886.  The  agreement  pro- 
vided that  no  memlter  should  sell  beer  in  the 
city  and  county  of  Philadelphia  and  Camden, 
and  Camden  county,  N.  J.,  or  which  was  to  be 
used  in  such  places,  to  any  new  trade  or  any 
other  brewers  customer  ur  customers  that  be- 
long to  the  association  during  the  continuance 
of  the  agreement  at  less  than  |8  per  barrel, 
and  it  was  stipulated  that  it  should  be  re- 
garded as  selling  for  less  than  that  price  if 
he  paid  any  portion  of  the  rent  of  bis  cus- 
tomer, or  fiis  license  or  tax,  or  should  buy 


any  fixtures  for  him  or  Ht  up  his  premises  or 
give  him  beer  for  the  purpose  of  sale,  or  make 
him  any  allowance,  or  cancel,  satisfy,  remit 
or  release  any  account  or  debt,  due  or  to  be- 
come due,  or  to  return  to  him  any  portion  of 
the  purchase  price,  or  do  anything  which 
should  directly  or  indirectly  result  in  the  dim- 
inution of  the  price  below  |8  per  barrel.  It 
was  further  stipulated  that  for  the  mutual 
benefit  of  all  the  parties,  and  in  order  to 
equalize  the  profits,  each  of  them  should  con- 
tribute at  the  rate  of  |4  per  barrel  upon  each 
and  every  barrel  of  beer  sold  during  the 
month  of  June,  1886,  and  each  succeeding 
month  a  like  sum  for  every  barrel  sold  dur- 
ing the  previous  month,  of  which  contribu- 
tion $2  per  barrel  should  be  actually  paid  in 
cash  to  the  treasurer  of  the  association.  After 
two  montiis'  payments  had  been  made,  the 
treasurer  should  distribute  and  pay  over  to 
the  members  of  the  association  the  amount  in 
his  hands  of  the  payments  so  made  for  the 
month  of  June,  lb86,  and  so  on  from  month 
to  month,  the  treasurer  always  retaining  in 
his  hands  one  month's  contribution  undis- 
tributed. The  basis  of  the  distribution  was 
to  be  the  proportion  of  the  sales  of  each  party 
during  the  three  months  ending  June  80, 1886, 
and  each  succeeding  three  months,  to  the  total 
sales  distribution  to  be  made  at  the  rate  of  |4 
per  barrel.  In  case  any  member  violate  the 
stipulation  as  to  the  price  per  barrel,  he  should 
forfeit  to  the  association  as  agreed  and  liqui- 
dated damages  any  and  all  right  to  bis  pro 
rata  share  in  the  distribution  of  the  month's 
contribution  which  should  be  undistributed 
after  such  breach  was  ascertained  and  entered 
of  record  and  his  share  should  be  di^'ided 
among  the  other  members.  ProviMon  was 
made  for  investigation  of  the  charges  of 
breaches  and  for  findings  and  judgment  there- 
on. 

This  action  was  brought  by  the  assignees  of 
the  Enterprise  Brewing  Company  to  recover 
that  company's  share  of  contributions  which 
had  accumulated  in  the  hands  of  the   treas- 


NoTB.— The  present  case  shows  in  a  very  inter- 
«stinff  way  the  distinction  between  contracts  in  re- 
«tmint  of  trade  and  contracts  to  regulate  prices 
with  refemnoe  to  Umitatioos  of  time  and  place. 
For  the  bitter  class,  see  noU  to  Lovejoy  v.  Michela 
<(Micb.)  18L.R.A.77a 

For  coDtracts  In  restraint  of  trade  without  llmi- 
24L.  RA. 

See  also  35  L.  R.  A.  318;  37  L.   R.  A.  127:  39  L.  R.  A.  299. 


tation  of  plaoe,  see  GameweU  Fire  Alarm  Telefr. 
Co.  V.  Crane  (Ma8S.)2S  L.  R.  A.  078,  and  notf. 

As  to  partial  restraint  see  National  Benont  Co. 
V.  Union  Hospital  Co.  (Minn.)  11  L.  R.  A.  437,  and 
note;  Herreshoff  v.  Boutineau  (R.  I.) 8  lu  R.  A.  469, 
and  noU;  Carroll  v.  GUes  (S.  a)  4  L.  R.  A«  154,  and 
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urer  of  the  association  from  time  to  time  prior 
to  the  iustitution  of  this  suit. 
Further  facts  appear  in  the  opinions. 

The  following  is  the  opinion  rendered  in 
the  court  below  by  Biddlb.  J,: 

**  The  bill  of  complaint  in  this  case  sets  out 
that  the  defendants  became  members  of  the 
Brewers*  Association  of  Philadelphia,  which 
is  an  unincorporated  association,  familiarly 
known  among  its  members  as  the  'Brewers' 
Pool,'  and  also  the  'Pool;'  that,  under  the 
articles  of  agreement,  the  defendants  became 
indebted  to  them  in  a  large  amount  of  money, 
and  that  Uiey  have  made  repeated  demands 
upon  them  for  an  account,  and  for  payment 
of  the  amount  due  them  under  the  provisions 
of  the  agreement,  but  the  said  account  and 
payment  have  been  refused.  They  therefore 
pray  that  an  account  may  be  taken,  by  and 
under  the  decree  and  direction  of  the  court,  of 
all  the  dealings  and  transactions  of  the  said 
the  Brewers'  Association  of  Philadelphia, 
under  Uie  aforesaid  agreement,  for  the  said 
term,  beginning  on  July  1,  1886,  and  ending 
on  June  80,  18^,  and  that  the  amounts  found 
due  shall  be  oaid  over.  To  this  demurrers 
have  been  fllea  by  several  of  the  defendanto, 
alleging  '  (1)  that  the  plaintiffs  have  not,  in 
and  by  their  said  bill,  shown  such  facts  as 
would  entitle  them  to  the  relief  prayed  for; 
and  (2)  that  the  said  agreement  set  out  in  the 
said  bill,  and  alleged  to  have  been  entered 
into  by  the  said  Enterprise  Brewing  Com- 
pany, Limited,  and  the  defendants,  and 
which  the  said  plaintiffs  seek  to  enforce,  is 
not  such  an  agreement  as  a  court  of  equity 
will  enforce,  because  the  same  is  an  agree- 
ment against  public  policy,  and  in  restraint 
of  trade. '  The  agreement,  by  the  fifth  sec- 
tion, provides  that  'the  undersigned  hereby 
stipulate  and  bind  themselves  one  to  the 
other,  and  do  hereby  a^ree,  one  with  the 
other,  not  to  sell  and  deliver  any  beer  in  the 
citv  and  county  of  Philadelphia  and  Camden 
and  Camden  county,  N.  J.,  or  which  is  to 
be  used  in  the  city  and  county  of  Philadel- 
phia, Camden,  and  Camden  countv,  N.  J., 
after  July  1,  1886,  to  any  new  trade,  or  any 
other  brewers'  customer  or  customers  that 
belong  to  this  association,  during  the  con- 
tinuance of  this  agreement,  at  less  than  eight 
dollars  a  barrel. '  For  the  violation  of  this 
agreement  the  severest  penalties  are  then  pro- 
vided. By  the  sixteenth  article,  'the  board 
of  trustees  may  call  the  association  together 
from  time  to  time,  and  at  any  such  meeting 
the  price  at  which  beer  may  be  sold  may  be 
changed  by  a  vote  of  not  less  than  two  thirds 
of  all  the  members  belonging  to  said  asso- 
ciation at  the  time  of  voting  thereon. '  These 
are  the  only  tections  to  which  the  demurrer 
would  apply,  and  which  it  is  necessary  to 
consider  at  this  time. 

**It  cannot  be  gainsaid  that  the  object  of 
this  combination  is  to  enable  the  forty-five 
brewers  of  the  county  of  Philadelphia,  in- 
dividuals, firms,  and  corporation,  who  have 
entered  into  it,  to  regulate  and  control  the 
sales  and  prices  of  beer  within  the  city  of 
Philadelphia  and  the  county  of  Camden,  N. 
J.  It  certainly  is  a  combination  in  restraint 
of  trade,  tending  to  destroy  competition,  and 
24L.R.A* 


to  ereate  a  monopoly  in  an  article  of  daily- 
consumption.  Is  this,  therefore,  a  matter  in 
which  a  court  of  equity  will  interfere?  It 
has  been  strenuously  urged,  and  innumerable- 
authorities  have  been  cited  to  prove,  that 
contracts  in  partial  restraint  of  trade,  limited 
by  time  and  space,  have  been  sustained,  and 
that  inasmuch  as  this  only  applies  to  1,250,- 
000  of  people,  and  the  space  which  they  oc- 
cupv,  the  agreement  is  perfectly  lawful. 
While  we  admit  the  principle,  we  fail  to  see- 
that  it  has  any  application  to  this  case. 
Where  a  barber  contracts  not  to  open  a  shop- 
within  one  square  of  another,  for  tho  space 
of  six  months,  equity  would  no  doubt  inter- 
fere to  prevent  its  violation.  But  suppose  it 
had  been  a  gambling  house,  or  a  house  of  ill 
fame,  instead  of  a  barber  shop.  Equity 
would  then  refuse  to  interfere,  because  these- 
establishments  are  held  to  be  illegal,  and 
their  recognition  against  public  policy.    The 

Suestion  would  be  there,  as  here,  not  a  ques- 
on  of  time  and  space,  but  a  question  whether 
equity  would  take  cognizance  of  such  a  sub- 
ject. The  restriction  would  rather,  in  a  case- 
of  this  sort,  make  the  plan  more  objection- 
able. The  fact  that  the  city  was  to  be  placed 
in  a  worse  position  than  all  the  rest  of  the 
state  could  not  certainly  be  in  accordance 
with  any  enlightened  system  of  public  pol- 
icy. Professor  Patterson,  in  his  recent  work 
on  the  Law  of  Contracts  in  Restraint  of 
Trade,  after  an  able  and  exhaustive  examina- 
tion of  all  the  authorities,  says  (page  51)  r 
'The  rule  that  is  deducible  from  the  cases- 
seems  to  be  that  restraints  on  competition 
and  production  are  valid,  provided  they  b» 
for  the  necessary  protection  of  the  parties' 
interests;  but  combinations  between  produ- 
cers, to  limit  production  and  to  enhance- 
prices,  are  opposed  to  public  policy,  and  are 
not  merely  void  contracts,  but  are  offenses, 
and  puni^able  as  such.'  This  doctrine  i» 
clearly  that  of  our  own  state.  See  MottU 
Run  Goal  Oo.  v.  Barclay  Coal  Co,  68  Pa.  178, 
8  Am.  Rep.  159.  That,  this  agreement  is  a 
necessary  protection  of  the  parties'  interests 
is  not  averred,  and  we  do  not  understand  ia 
contended.  Where  a  price  Is  fixed  arbitrarily 
for  which  a  manufactured  article  may  be 
sold,  it  necessarily  limits  the  production  of 
that  article  to  the  amount  that  can  be  sold  for 
that  price.  An  increased  price  put  upon  an 
article  restricts  its  sale, .and  the  restricted 
sale  necessarily  reduces  the  production.  Itis^ 
no  answer  to  say :  'We  do  not  restrict  your 
production.  You  may  produce  any  amount 
you  like.  We  only  restrain  your  sale  of  it. ' 
Is  this  not  practically  a  limit  to  production  f 
Where  a  pool  or  combination  reserves  the- 
right  to  regulate  prices,  they  can,  by  the- 
manipulation  of  prices,  drive  their  competi- 
tors out  of  business,  create  a  monopoly,  and 
enhance  at  their  pleasure  the  prices  to  con- 
sumers. 

"*  It  is  also  contended  here  by  the  coranlain- 
ants  that  the  consideration  is  executed,  and 
therefore,  in  accordance  with  a  line  of  cases, 
the  illegal  nature  of  the  original  transaction 
will  not  be  inquired  into.  The  test,  how- 
ever, as  to  whether  a  demand  connected  with, 
an  illegal  transaction  is  capable  of  bein^ 
enforced  at  law,  is  whether  tne  plaintiff  re- 
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quired  the  aid  of  the  illegal  transaction  to 
establish  his  case.  If  the  plaintiff  cannot 
open  his  case  without  showing  that  he  has 
broken  the. law,  a  court  will  not  assist  him. 
Sican  V.  Seott,  11  Serg.  &  R.  164 ;  Marrit  Run 
Coal  Co.  y.  Barday  Coal  Co,  stipra.  Now, 
in  this  case,  the  bill  itself  sets  out  the  agree- 
ment, prays  that  it  may  be  taken  as  part  of 
the  bill,  asks  for  an  account,  and  calls  upon 
a  court  of  equity  to  enforce  it.  It  is  the  very 
transaction,  itself,  complained  of  as  illegal, 
that  we  are  asked  to  enforce.  Believing  this 
agreement  to  be  against  public  policy,  we 
sustain  the  demurrers,  and  dismiss  the  bill.'' 


Messn.  J.  O.  Bowman*  Theodore  P. 
Matthews,  and  Fttrman  Sheppard«  for 

appellants: 

The  purpose  of  the  agreement  under  which 
the  brewers'  association  was  formed  was  to 
restrain  ruinous  competition  amongst  the  asso- 
ciates and  protect  them  from  the  petty  exac- 
tions of  consumers  seeking  to  take  advantage 
of  that  competition.  It  was  not  its  purpose 
to  effect  a  monopoly  nor  to  restrain  produc- 
tion nor  regulate  sales;  and  it  did  not  attempt 
to  control  prices  further  than  was  necessary  to 
effect  its  principal  object. 

The  fixing  of  a  uniform  price  tends  to 
stimulate  production,  not  to  restrain  it. .  Fluc- 
tuation in  price,  caused  by  undue  competition, 
has  been  judicially  declared  to  affect  injuri- 
ously both  producers  and  consumers. 

Central  Shade  Boiler  Co.  v.  Ouehman,  148 
Mass.  858. 

The  agreement  under  which  the  brewers'  as- 
sociation was  formed  does  not  impose  an  un- 
reasonable restraint  upon  trade,  nor  inflict 
any  injuir  upon  the  public,  and  is  therefore 
not  illegal  as  being  against  public  policy. 

The  term  *'  public  policy,"  is  too  indeflnite 
and  uncertain  to  be  made  the  foundation  of  a 
judgment. 

Swann  y.  8u>ann,  21  Fed.  Bep.  801. 

Instances  of  its  variable  character  are  found 
in  the  well  known  facts  that  many  practices 
formerly  held  to  be  against  public  policy  are 
to-day  recognized  and  lawful. 

Baker,  Monopolies,  107;  Bruce  Smith,  Lib- 
erty and  Liberality,  p.  187;  4  Bl.  Com.  158; 
Bay,  Contractual  Limitations,  §44;  p.  197; 
Sitanny.  Swann,  eupra. 

An  analysis  of  all  the  cases  adjudicated  in 
the  supreme  court  of  Pennsylvania  since  1857  to 
the  present  date  shows  that  numerous  re- 
straints, partial  in  character  as  to  dxuration  and 
locality,  have  been  held  valid. 

Compere  v.  Bocheeter,  66  Pa.  194;  McClurfe 
App.  58  Pa.  51;  HalFe  App.  00  Pa.  458,  100 
Am.  Dec.  684;  Barkinson^e  App.  78  Pa.  196, 
21  Am.  Rep.  9;  Pax9on*e  App,  106  Pa.  429; 
Smith' e  App.  118  Pa.  579;  Shirley  v.  Keagy, 
126  Pa.  !W2;  Bauh  v.  Van  Horn,  188  Pa.  578. 

A  reasonable  restraint  of  trade  is  not  against 
public  policy. 

Homer  v.  Oratee,  7  Bing.  748;  Oregon 
Steam  Nav.  Co.  v.  Wineor,  87  U.  S.  20  Wall. 
68,  22  L.  ed.  818:  Baker,  Monopolies,  p.  207; 
People  V.  JSorth  Biver  Sugar  Rtf.  Co.  5  L.  R. 
A  386,  54  Hun,  854;  Skrainka  v.  Seharring- 
haueen,  8  Mo.  App.  522;  CoUine  v.  Loeke,  L.  K. 
4  App.  Caa.  674;  Wtckene  v.  Ecane,  8  Younge 
A  J.  818:  Fairbank  y.  Leary,  40  Wis.  687; 
ML.R.A. 


Ontario  Salt  Co.  v.  MerchanU  Salt  Co.  18- 
Grant,  Ch.  540;  United  Siaiee  v.  Trane^MiB- 
eouri  Freight  Aeeo.  58  Fed.  Rep.  440. 

The  cases  in  which  agreements  have  been, 
adjudged  illegal  as  against  public  policy  are 
usually  those  where  the  end  is  accomplished  by 
a  wholesale  restraint  of  trade,  as  in  contracta- 
not  to  manufacture,  or  not  to  sell  at  all,  or  ex- 
cept by  permission  of  an  association,  or  where- 
members  of  an  association  must  entirely  stop- 
work  if  so  ordered. 

Eaton  y.  Bckereley,  6  El.  A  Bl.  66;  Samby^ 
v.  Cloee,  L.  R.  2  Q.  B.  158;  Central  Ohio  SaU 
Co.  y.  Guthrie,  85  Ohio  St.  666;  India  Bag- 
ging Aeeo.  v.  Koek,  14  La.  Ann.  164;  Ar- 
not  v.  Pittiton  db  B.  Coal  Co.  68  N.  Y.  568, 2a 
Am.  Rep.  190;  People  v.  North  Biver  Suga/t 
Ref.  Co.  eupra;  Claneey  v.  Onondaga  Fine 
Salt  Mfg.  Co.  68  Barb.  895;  Pacific  Factor  Co. 
V.  Adler,  90  Cal.  110;  Santa  Clara  Valley 
Mia  db  Lumber  Co.  v.  ffayee,  76  Cal.  887: 
United  Statee  v.  Jellieo  Mountain  Coal  db  Coke 
Co.  12  L.  R.  A.  758,  46  Fed.  Rep.  482;  Hooker 
v.  Vandeu>ater,  4  Denio.  849. 47  Am.  Dec.  258;. 
Stanton  v.  AOen,  5  Denio,  434,  49  Am.  Dec. 
282. 

By  the  operation  of  the  asrreement  during  the- 
year  ended  on  June  80,  1887,  a  fund  accumu- 
lated in  the  hands  of  «;ertain  of  the  associatea 
which  admittedly  belones  to  the  assignee  of 
the  remaining  associate,  but  the  custodians  of 
this  fund  seek  to  retain  its  custody  by  allegiog 
illegality  of  the  agreement  as  a  ground  for 
non-intervention  by  the  court.  In  such  a  case* 
equity  will  not  permit  the  fund  to  be  locked- 
up  forever,  but  will  compel  a  settlement  ac- 
cording to  good  conscience,  even  with  a  part- 
ner in  the  alleged  illegal  transaction;  a  forti- 
ori, with  an  assignee  wholly  innocent  of 
Darticipation  in  or  knowledge  of  the  alleged 
illecalities. 

Brooke  v.  Martin,  69  U.  8.  2  Wall.  70, 17  L. 
ed.  782;  Sharp  v.  Taylor,  2  Phil.  Ch.  801; 
Hartey  y.  Varney,  98  Mass.  118;  Snell  v. 
Dtright,  120  Mass.  16:  Tenant  v.  EUiott,  1. 
Bos.  A  P.  8;  Farmer  v.  BueMeU,  Id.  296;  Thotn- 
eon  V.  Thomson,  7  Ves.  Jr.  478. 

A  fortiori,  the  assignee  of  the  fund  is  entitled/ 
to  an  account  and  payment. 

MeBlair  v.  Gibhee,  58  U.  8.  17  How.  282, 
15  L.  ed.  182;  1  Am.  <&  £Dg.  Encyclop.  Law, 
pp.  886-848. 

The  association  having  bad  notice  of  the  as- 
signment to  Nester  are  DK>und  by  the  equitable 
and  moral  obligation  to  pay  the  fund  to  the  as- 
signee. 

Fox  y.  Cash,  11  Pa.  207. 

It  would  be  iniquitous  to  permit  a  trustee  by 
the  assertion  of  his  own  illegal  actions  to  pocket 
the  trust  moneys  which  he  admits  belong  right- 
fully to  another,  guilty  of  no  illegality. 

ieetapiee  v.  Ingraham,  5  Pa.  71;  Pollock, 
Cont.  840,  849,  citing  Taylor  y.  Chester,  L. 
R.  4  Q.  B.  809. 

Agreements  connected  with  4>ut  subsequent 
to  an  unlawful  transaction  are  not  void  unless 
an  inte^^ral  part  of  the  unlawful  design. 

Armstrong  v.  Toler,  24  U  8.  11  Wheat.  268, 
259,  6  L.  ed.  468,  469;  Miltenberger  v.  Cooke, 
85  U.  S.  18  Wall.  421,  21  L.  ed.  864;  Davie 
V.  London  db  Provincial  Marine  Ins.  Co.  L.  R. 
8  Ch.  Diy.  477;  1  Pom.  Eq.  Jur.  g  408,  p.  442^ 
noteM. 
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Me»r$.  Henry  P.  Brown,  John  K. 
Valentine*  Joseph  L.  Tall«  John  Dol- 
man* and  Samnel  Gnatine  Thompaon* 

ior  appellees: 

Combinations  of  this  character  have  been 
condemned  whenever  the  courts  have  been 
called  upon  to  interpret  questions  coDoeming 
them.  Bo  great  has  become  the  public  con- 
-demnation  of  them  that  in  many  oi  the  states 
their  formation  has  been  declared  bv  legisla- 
tive enactment  to  be  in  violation  of  law  and 
in  1890  congress  of  the  United  States  passed 
the  act  to  protect  trade  and  commerce  against 
unlawful  restraiDts  and  monopolies. 

Act  July  2, 1890,  26  Stat,  at  L.  209;  Spelling, 
Trusts  &  Monopolies,  p.  75;  Patterson,  Con- 
tracts in  Restraint  of  Trade,  p.  51. 

The  manifest:  purpose  was  to  control  the 
price  and  maintain  it  at  a  fixed  sum  and  to 
:8weep  awav  all  competition.  To  accomplish 
this  penalties  were  imposed.  With  such  pur- 
pose clearly  impressed  upon  It,  the  agreement 
Is  against  public  interest,  and  is  therefore  void 
as  against  public  policy. 

Morris  Run  Goal  Co.  v.  Bardav  Goal  Co.  68 
Pa.  178,  8  Am.  Rep.  159;  Mitemv.  Reynolds, 
1  P.  Wms.  181;  Bornerv,  Graves,  7Bing.  748; 
Seranton  Electric  Light  db  Heat  Cos.  App.  1  L. 
R.  A.  285,  122  Pa.  154;  More  v.  Bennett,  15 
L.  R.  A.  261,  140  111.  69;  Gummings  v.  Foss,  40 
111.  App.  528;  Crqft  v.  MeConoughy,  79  111. 
.846,  22  Am.  Rep.  171;  People  y.  Chicago  Gas 
Trust  Co.  8  L.  R  A.  497,  180  111.  268;  Emery 
V.  Ghio  Candle  Co.  47  Ohio  St.  820;  Hoffman 
V.  Brooks,  11  Ohio  L.  J.  258;  Collins  v.  Locke, 
L.  R.  4  App.  Cas.  674;  Central  Ghio  Salt  Co. 
V.  Guthrie,  85  Ohio  St.  666;  De  Witt  Wire 
Cloth  Co.  V.  New  Jersey  Wire  Cloth  Co.  14  N.  Y. 
Supp.  277;  Strait  v.  National  Barrow  Co.  18  N. 
Y.  tjupp,  224;  Dolph  v.  Troy  Laundry  Machin- 
ery Co.  28  Fed.  Rep.  558;  Hoffman  v.  Brooks, 
supra;  Arnot  v.  PitUton  A  B.  Coal  Co.  68  N. 
Y.  565.  28  Am.  Rep.  190;  People  y.  North  River 
Sugar  Rtf.  Co.  6  L.  R.  A.  886,  54  Hun,  854; 
Pittiburg  Carbon  Co.  {Limited)  y.McMiUin, 11a. 
R.  A.  46,  119  N.  Y.  46;  Judd  v.  Harrington, 
46  K  Y.  8.  R.  925;  Richardson  v.  BuU,  6  L.  R. 
A.  457,  77  Mich.  6;;2;  Santa  Clara  Valley  Mills 
<fc  Lumber  Co.  v.  Hayes,  76  Cal.  887;  Pacific 
Factor  Co.  v.  Adler,  90  Cal.  110;  India  Bag- 
ging Asso.  V.  Kock,  14  La.  Ann.  164;  Texas  d 
P.  R.  Co.  V.  Southern  Pae.  R.  Co.  41  La.  Ann. 
970;  Claneey  v.  Gnondaga  Fine  Salt  Mfg.  Co. 
62  Barb.  407;  Hilton  v.  Eckersley,  6  El.  dbBl. 
50. 

Courts  will  decline  to  enforce  contracts 
which  impose  a  restraint,  though  only  par- 
tial, upon  business  of  such  character;  restraint 
to  any  extent  wUl  be  prejudicial  to  the  public 
interest. 

Gibbs  V.  Consolidated  Gas  Co.  of  Baltimore 
City,  180  U.  S.  896, 82  L.  ed.  979;  Oregon  Steam 
Nav.  Co.  V.  Winsor,  87  U.  S.  20  Wall.  64,  68, 
22  L.  ed.  815,  818:  United  States  ▼.  Jtllico 
Mountain  Coal  d  Coke  O?.  12  L.  R  A.  758, 46 
Fed.  Rep.  482. 

There  is  a  distinction  between  territorial 
limits,  as  applied  to  the  occupation  of  one  man 
or  even  of  a  few  individuals,  and  trades  or  com- 
tnerce  in  articles  of  prime  necessity,  or  even  of 
frequent  use,  among  a  large  number  of  people 
in  any  locality. 

Texas  Standard  Cotton  Oil  Go.  ▼.  Adaue,  15 
:34  L.  R.  A. 


L.  It  A.  598,  88  Tex.  650;  Stanton  y.  Allen,  5 
Denio,  484,  49  Am.  Dec.  282;  Hooker  v.  Van- 
dewater,  4  Denio,  849,  47  Am.  Dec.  258;  An- 
derson  v.  Jetf,  6  L.  R.  A.  890,  89  Ey .  875;  Wig- 
gins Ferry  Co.  ▼.  Chicago  d  A.  B.  Oo.H  Ma 
App.  847;  Stewart  v.  Eried  W.  Transp.  Co. 
17  Minn.  872. 

The  question  as  to  whether  the  nature  of  the 
combination  is  tending  towards  monopoly  and 
thereby  injurious  to  the  public,  is  to  be  deter- 
mined  by  a  cODStruction  of  the  provisions  of 
the  agreement  constituting  the  combination, 
and  not  by  its  effect  in  actual  operation. 

Central  Ohio  Salt  Co.  v.  Guthrie,  and  Hilton 
V.  Eckersley,  supra;  Ateheson  v.  MaUon,  43  N. 
Y.  149, 8  Am.  Rep.  678;  Ricfiardson  v.  Buhl^ 
and  Anderson  v.  Jett,  supra;  Rannie  v.  Irvine^ 
7  Mann.  &  O.  969. 

In  the  cases  in  which  combinations  have  been 
upheld  by  the  courts,  it  was  apparent  from  the 
contracts  themselves  that  they  did  not  tend  to 
create  a  monopoly  or  put  an  end  to  competi- 
tion and  the  cases  below  cited  by  appellant 
demonstrate  this. 

Skrainka  v.  ScTiarringhausen,  8  Mo.  App. 
522;  Ontario  Salt  Co.  v.  Merchant  Salt  Co.  18 
Grant,  Ch.  540;  Collins  v.  Locke,  L.  R.  4  App. 
Cas.  674;  Central  Shade  Roller  Co.  v.  Cushman, 
143  Mass.  858;  United  States  y.  Trans- Missouri 
Freight.Asso.  53  Fed.  Rep.  440;  Texas  &  P.  R. 
Co.  V.  Southern  Pic.  R.  Co.  41  La.  Ann.  970; 
Brooks  V.  Martin,  69  D.  8.  2  Wall.  70,  17  L. 
ed.  732. 

As  between  parties  to  the  illegal  contract 
the  courts  will  refuse  relief  to  either. 

Norton  Y.  Rlinn,  89  Ohio  St.  145;  Armstrong 
V.  Toler,  24  U.  S.  11  Wheat.  258.  271,  6  L.  ed. 
468, 472;  SneU  v.  Dwight,  120  Mass.  16. 

Sterrett*  C^.  J.,  delivered  the  opinion  of 
ihe  court : 

The  conclusions  of  fact  found  by  the 
learned  court  below  were  amply  justified  by 
the  record :  ''It  cannot  be  gainsaid  that  the 
object  of  this  combination  is  to  enable  the 
forty-five  brewers  of  Philadelphia,  individ- 
uals, firms,  and  corporations,  who  have  en- 
tered into  it,  to  regulate  and  control  the  sale 
and  price  of  beer  within  the  city  of  Phila- 
delphia and  the  county  of  Camden,  N.  J.  It 
certainly  is  a  combination  in  restrain  of 
trade,  tending  to  destroy  competition  and 
create  a  monopoly  in  an  article  of  daily  con- 
sumption.'' The  appellants,  however,  con- 
ceding these  to  be  the  facta,  Insist  that  the 
contract  was  not  within  the  prohibition  of 
public  policy,  because  the  restraint  was  but 
partial.  ''Contracts  in  partial  restraint  of 
trade,  which  the  law  sustains,  are  those 
which  are  entered  into,  b}'  a  vendor  of  a 
business  and  its  good- will,  with  his  vendee, 
by  which  the  vendor  agrees  not  to  engage  in 
the  same  business  within  a  limited  territory ; 
and  the  restraint,  to  be  valid,  must  be  no 
more  extensive  than  is  reasonably  necessary 
for  the  protection  of  the  vendee  in  the  enjoy- 
ment of  the  business  purchased.  But,  in  the 
present  case,  there  is  no  purchase  or  sale  of 
any  business,  nor  any  other  analogous  cir- 
cumstances, giving  to  one  party  a  just  right 
to  be  protected  against  competition  from  the 
other.  All  the  members  of  the  association 
are  engaged  in  the  same  business  within  the 
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^me  territoy ;  and  the  object  of  the  associa- 
tion is.  purely  and  simply,  to  silence  and 
stifle  all  competition  as  between  its  members. 
No  eqaitable  reason  for  such  restraint  exists. 
.  .  .  Miyre  y.  Bennett,  140  111.  69,  16  L. 
R.  A.  261.  The  test  question,  in  eyery  case 
like  the  present,  is  whether  or  not  a  contract 
in  restraint  of  trade  exists,  which  is  injuri- 
ous to  the  public  interests.  If  injurious,  it 
is  yoid,  as  against  public  policy.  Courts 
will  not  stop  to  inquire  as  to  the  degree  of 
injury  inflicted.  It  is  enough  to  know  that 
the  natural  tendency  of  such  contracts  is 
injurious.  So,  it  is  obyiously  immaterial 
whether  the  restraint  be  eeneiul  or  partial. 
The  application  of  the  rule  does  not  depend 
upon  the  number  of  those  who  may  be  im- 
plicated, or  the  extent  of  space  included,  in 
the  combination,  but  npon  the  existence  of 
injury  to  the  public.  One  combination,  con- 
sisting of  but  part  of  those  engaged  in  a  giyen 
branch  of  trade,  may  amount  to  a  practical 
monopoly,  while  another,  less  extensiye  in  its 
scope,  may,  as  well,  bring  disaster  in  its 
train.  The  difference  lies  only  in  degree,  but 
•equally  forbids  the  aid  of  courts.  In  More 
y.  Bennett,  eupra,  where  a  combination  had 
been  formed  among  some  of  the  stenographers 
in  the  city  of  Chicago,  Mr.  Juetice  fiaily 
•said :  **  True,  the  restraint  is  not  so  far-reach- 
ing as  it  would  haye  been  if  all  the  stenog- 
raphers in  the  city  had  joined  the  associa- 
tion ;  but.  so  far  as  it  goes,  it  is  of  precisely 
the  same  character,  produces  the  same  results, 
and  is  subject  to  the  same  legal  objection. 
.  .  .  We  can  see  no  legal  difference  be- 
tween the  restraint  on  competition  which  it 
now  exercises,  and  that  which  it  will  exer- 
cise when  it  is  in  a  position  to  dictate  terms 
to  all  who  are  engaged  in  the  business,  and 
to  all  who  may  wish  to  obtain  the  seryices 
of  stenographic  reporters."  So,  no  one  can 
for  a  moment  doubt  that  more  serious  injury 
would  result  to  a  densely  settled  than  to  a 
much  larger  district,  with  scattered  popula- 
tion. Thus,  a  combination  to  raise  the  price 
of  breadstuffs  would  cause  serious  loss  in 
■a  city,  while  it  would  be  com  para  tiyely 
harmless  in  an  agricultural  state.  *  We  can 
scarcely  conceive,"  said  Mr,  Jttstiee  Marr  in 
Texax  Standard  Gotten  Oil  Oo,  y.  Adoue,  88 
Tex.  650,  15  L.  R.  A.  598,  "how  mere  terri- 
torial limits  can  be  the  controlling  test,  in 
all  instances,  of  the  legality  of  the  restraints 
imposed  upon  the  ordinary  course  of  trade. 
The  criterion  may  do  yery  well  when  applied 
to  the  occupation  or  profession  of  one  man, 
or  eyen  a  few  indiyiduals;  for  neither  their 
labor,  industry,  business,  nor  services  may 
be  so  necessary  to  the  public  as  not  to  be  dis- 
pensed with  without  inconvenience  or  in- 
jury. It  appears  to  us,  however,  that  the 
-case  ia  yery  different  in  regard  to  trade  in 
4uticle8  of  prime  necessity,  or  even  of  very 
frequent  use,  among  a  large  number  of  per- 
sons in  a  given  locality."  Hooker  ▼.  Vande- 
footer^  4  Denio,  849,  47  Am.  Dec.  258 ;  Btan- 
ion  ▼.  AUen,  5  Denio,  484,  49  Am.  Dec.  282 ; 
More  ▼.  Bennett,  140  111.  69,  15  L.  R.  A.  261 ; 
BtU4m  r.  EekerOey,  6  El.  &  Bl.  47 ;  India 
Bagging  Aeeo.  w.  Kock,  14  La.  Ann.  164; 
Central  Ohio  Salt  Oo.  y.  Quthrie,  85  Ohio  SU 
^66;  and  Morrie  Bun  Ooal  Co.  ▼.  Barclay 
^  L.  RA. 


Coal  Oo.  68  Pa.  178,  8  Am.  Rep.  159,— were 
all  cases  Tand  they  show  the  trend  of  decis- 
ions in  this  country)  in  which  combinations 
in  restraint  of  traae  were  partial  in  respect 
of  the  number  of  persons  implicated,  and 
territorial  limits,  and  were  yet  held  injurious 
to  the  public  interests,  and  therefore  void,  as 
against  public  policy.  The  true  test  was  the 
effect  upon  public  interests.  So,  if  the  nat- 
ural tendency  of  such  contracts  is  to  injuri- 
ously affect  public  interests,  the  form  and 
declared  purpose  are  immaterial.  Courts 
will  not  lend  their  aid  in  illegal  transactions, 
no  matter  how  disguised.  Thus,  a  contract 
entered  into  by  the  ^ain  dealers  of  a  town, 
which,  on  its  face,  indicated  that  they  had 
formed  a  partnership  for  the  purpose  or  deal- 
ing in  grain,  but  me  true  object  of  which 
was  to  form  a  secret  combination,  which 
should  stifle  all  competition,  and  enable  the 
parties  to  control  prices,  was  held  void  on 
the  ground  of  public  policy.  Graft  v.  Me- 
GonouQhy,  79  111.  846,  22  Am.  Rep.  171.  In- 
dia Bagging  Auo.  y.  Koek,  eupra,  is  to  tho 
same  effect. 

The  appellants  insist  that  restraint  of  trade 
in  the  necessaries  of  life,  only,  is  within  the 

grohibition  of  public  policy.  No  standard 
as  been  furnished  by  which  to  ascertain  what 
constitute  these  with  reference  to  the  general 
public.  But,  assuming  that  beer  is  not 
among  them,  it  is  equally  within  the  reach 
of  the  rule.  The  law  recognizes  it  as  a  com- 
modity,— ^regulates  its  sale :  it  is  *'an  article 
of  daily  consumption ;"  and  the  court  should 
refuse  to  aid  in  any  attempted  imposition 
upon  the  public  by  means  of  illegal  combi- 
nations. The  fact  that  coal  was  ^an  article 
of  prime  necessity"  was  not  mentioned  as 
essential  to  the  illegality  of  the  combination 
which  was  involvea  in  Morri»  Bun  Ooal  Oo. 
v.  Barclay  Coal  Go.  68  Pa.  178,  8  Am.  Rep.  159. 
but  was  suggested,  arguendo,  as  an  aggrava- 
tion of  the  in  j  ury  done  the  publ io.  The  whole 
course  of  discussion  there  shows  that  injury 
to  the  public  was  regarded  as  the  true  test  of 
illegality. 

Appellants  also  insist  that  *^  equity  will  not 
permit  the  fund  accumulated  here  to  be  locked 
up  forever,  or  dishonestly  appropriated  by 
defendants,"  but  will  compel  a  settlement, 
according  to  good  conscience,  even  with  a 
partner  in  an  illegal  transaction;  a  fortiori 
with  an  assignee  wholly  innocent  of  parti- 
cipation in,  or  knowledge  of,  the  alleged 
illegalities.  "The  test,  howeyer,"  as  was 
well  said  by  the' learned  judge  below,  **is 
whether  the  plaintiff  requires  the  aid  of  the 
illegal  transaction  to  establish  his  case.  If 
the  plaintiff  cannot  open  his  case  without 
showing  that  he  has  broken  the  law,  a  court 
will  not  assist  him.  Swan  v.  Scott,  11  Serg. 
A  R.  164 ;  Morris  Bun  Goal  Go.  y.  Barclay 
Coal  Go.  supra, "  **  The  objection, "  said  Lord 
Mansfield  in  Holman  y.  Johnson,  Cowp.  848, 
**that  a  contract  ia  immoral  or  illegal,  as 
between  plaintiff  and  defendant,  sounds  at 
all  times  very  ill  in  the  mouth  of  the  defend- 
ant. It  is  not  for  his  sake,  howeyer,  that  the 
objection  is  even  allowed ;  but  it  is  founded 
in  general  principles  of  policy,  which  the 
defendant  has  the  advantage  of,  contrary  to 
the  real  justice  as  between  him  and  the  plain 
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tiff— by»  accident,  If  I  m&j  so  say.  The 
principle  of  public  policy  is  this,  *Ez  dolo 
rnalo  non  oritur  a-ctio.*  No  court  will  lend 
its  aid  to  a  man  who  founds  his  cause  of  action 
upon  an  immoral  or  an  illegal  act.  If,  from 
the  plaintiff's  own  stating,  or  otherwise,  the 
cause  of  action  appears  to  arise  ex  turpi  eauta, 
or  the  transgression  of  the  law  of  this  country, 
there  the  court  says  he  has  no  right  to  be 
.  assisted.  It  is  upon  that  ground  the  court 
goes,  not  for  the  sake  of  the  defendant,  but  be- 
cause they  will  not  lend  their  aid  to  such  a 
plaintiff.  80  if  the  plaintiff  and  defendant 
were  to  change  sides,  and  the  defendant  were 
to  bring  his  action  against  the  plaintiff,  the 
latter  would  have  the  advantage  of  it,  for, 
where  both  are  equally  at  fault,  'potior  est 
conditio  defendentis. '"  As  the  bill  here  bears 
upon  its  face  the  evidence  of  the  turpitude 


of  the  transaction  out  of  which  the  i)laintiffB*" 
demand  arises,  it  is  plain,  upon  this  princi- 

Ele,  that  the  court  must  have  refused  its  aid, 
ad  the  Enterprise  Brewing  Company  itself' 
been  the  beneficial  claimant,  and  its  assignees* 
stand  in  no  higher  right.    Notice  of  the  char- 
acter of  the  combination  was  in  the  channel 
of  the  assignees'  title,  and  hence  they  are  nut 
**  innocent  of  participation  in  or  knowledge  of ' 
the  illegality"  of  the  combination,  and  must 
be  treated  as  having  taken  subject  to  the  disa- 
bilities of  their  assignor.     Chamberlain  v. 
Bamea,  26  Barb.  160 ;  Middle  v.  HaU,  09  Pa. 
116. 

It  follows  that  there  is  no  error  in  the  de- 
cree, and  it  should  be  affirmed. 

Decree  afflrmed,  and  appeal  dismissed,  witk- 
costs  to  be  paid  bv  appellant*. 

Report  with  opinion  of  court  below. 
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STATE  of  Ohio,  ex  rel.  J.  K.  RICHARDS. 
Atty-Oen,, 

V, 

MANUFACTURER'S  MUTUAL  FIRE  AS- 
SOCIATION OP  AKRON, 

(29ObioIi.J.l«0.) 

*1.  Associations  'oi^anised  under  sec- 
tions 8686-8690«  Rot.  Stat.,  are  not  au- 

tborized  to  receive  into  tbeir  membership  per. 
BODS  who  are  Donresidents  of  this  state. 

2.  Persons  who  are  not  members  of  such 
association  caanot  lawfully  fill  the  office  of  di- 
rector thereof. 

8.  Such  assocsiation  is  not  authorized  tb 
do  insurance  business  on  wbat  is  known 
as  the  **1oiDt-8tock"  plan,  nor  on  the  **  con- 
tingent liability  **'plan,  as  defined  in  section  3634 
of  the  etatutes;  but  it  is  confined  to  insurance 
business  in  which  irs  members  insure  each  other 
against  loss  by  fire  and  other  casualties,  and  agree 
to  be  assessed  specifically  for  payment  of  losses, 
and  for  incidental  purposes. 

*Headnote8  by  the  Coubt. 


(March  7, 1S88.) 

PROCEEDINGS  in  quo  warranto  to  oust  de- 
fendant from  exercislDg  the  franchises  of  * 
a  corporation  under  the  laws  of  the  state,  on 
the  ground  that  it  had  abused  its  privileges. 
Judgment  of  oueter. 

Statement  by  Burket*  J.: 

This  is  a  proceeding  seeking  to  oust  the  said 
mutual  fire  association  from  exercising  tbe- 
franchise  of  a  corporation  under  the  laws  of 
Ohio.  The  petition  avers  that  the  said  de- 
fendant is  a  corporation  dulv  incorporated  un- 
der the  laws  of  the  state  of  Ohio,  and  that  said 
defendant  ought  not  to  be  permitted  longer  to  • 
exercise  the  franchise  of  a  corporation,  for  the 
following  causes,  to  wit:  (1)  Said  association' 
has  written,  and  has  now  in  force,  policies  of 
insurance  on  property  located  in  86  states  and 
territories  outside  oi:  Ohio,  issued  to  nonresi- 
dents of  this  state,  contrary  to  the  laws  of 
Ohio.  (2)  While  incorporated  as  an  assess- 
ment fire  association,  said  defendant  has  trans- 
acted regular  fire  insurance  business  on  the 
cash,  or  join^stock,  plan.    (3)  Said  association^ 


Note.— iZfa^t  of  nonresiderUe  to  become  etock" 
holders  in  eorporatUme. 

The  great  number  of  instances  in  which  nonresi- 
dents have  become  owners  of  stock  in  corporations 
have  suiflced,  with  little  contest,  to  establish  the 
rifrht  of  such  persons  to  be  stockholders  beyond 
dispute,  except  when  statutes  provide  to  the  con- 
trary. 

This  rlffht  was  questioned  in  Humphreys  v. 
Moouey,  6  Colo.  282,  but  the  court  declared  that 
the  statutes  did  not  prohibit  it,  and  therefore  that 
corporators  and  officers,  as  well  as  stockholders, 
might  be  nonresideDts  of  the  state. 

Likewise,  in  Central  R.  Co.  of  New  Jersey  v. 
Pennsylvania  B.  Co.,  81  N.  J.  Eq.  476,  where  the 
statute  provided  that  any  number  of  persons,  not 
lees  than  seven  (or  thirteen  in  certain  instances), 
might  form  a  corporation  for  railroad  buslciesB, 
and  further  provided  that  a  majority  of  the  di- 
rectors should  be  residents  of  the  state,  it  was  de- 
cided that,  subject  to  this  provision  as  to  a  major- 
ity of  the  directors,  the  corporators  might  be  non- 
residents. 
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In  Pennsylvania  the  question  arose  again  as  to 
the  right  of  nonresidents  of  the  state  to  be  stock- 
holders in  an  agricultural  corporation,  known  as  a . 
Farmers  &  Mechanics*  Institute.  The  special  act 
under  which  the  association  was  incorporated  au- 
thorised the  exercise  of  the  power  *'when  any- 
numberof  persons  of  thU  commonwealth  are  asso- 
ciated, or  mean  to  associate  "  for  the  specified  pur- 
poses, but  the  corporation  had  power  to  issue 
stock,  and  there  was  no  restriction  on  its  transfer^ 
while  the  general  statute?  provided  that  the  charier 
of  an  intended  corporation  must  be  subscribed  by 
five  or  more  persons,  three  of  whom,  at  least,  must 
be  citizens."  The  court  held  tbat,  under  the  stat- 
utes, whUe  nonresidents  might  not  be  able  to  be 
the  onginal  corporations  they  might  take  a  trans- 
fer of  stock  and  were  not  excluded  from  member- 
ship in  such  corporation,  when  they  were  cilizena- 
of  the  United  States.  Detwiller  v.  Com.  7  L.  K.  A. 
857,  ISl  Pa.  614. 

In  another  case  decided  at  the  same  time  the 
right  of  membership  in  such  a  corporation  was  ex« 
tended  also  to  one  who  was  not  a  citisen  of  the* 
United  States,  but  whc  was  a  resident  and  property; 
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•contrary  to  law,  baa  operated  as  a  regular  mu- 
tual fire  icsurance  company,  doioff  business  od 
the  cootiogeat  liability  plan.  (4)  The  majority 
-of  the  board  of  directors  are  not  members  of 
said  association.  (5)  Said  association  is  hope- 
lessly insolvent;  its  total  cash  assets  consisting 
•of  cash  deposited  in  the  Akron  Savings  Bank, 
to  the  amount  of  $72.42,  while  iU  total  liabili- 
ties amount  to.  $27.986. 17.  Prayer  for  ouster 
-«od  other  proper  relief.  The  defendant,  by  its 
answer,  admits  that  it  is  incorporated  under  the 
laws  of  Ohio;  that  it  has  issued  policies  or  cer- 
tificates of  membership  to  such  of  its  members 
as  were  nonresidents  of  the  state  of  Ohio,  on 
their  application  therefor,  and  on  property  sit- 
uated outside  of  the  state  of  Ohio,  and  avers 
that  it  has  a  legal  right  so  to  do;  that  such  has 
been  the  custom  and  method  of  doing  business, 
^y  mutual  fire  associations  incorporated  under 
the  laws  of  this  state,  ever  since  the  passage  of 
the  Act  of  March  80.  1877,  entitled,  '*  An  act 
to  incorporate  associations  for  the  mutual  pro- 
tection of  its  members  a^inst  loss  by  fire." 
Said  defendant  further  avers  that  such  has  been 
the  custom  and  method  of  doing  business  by 
such  associations,  to  the  knowledge  of,  and 
with  the  consent  of,  the  commissioner  of  insur- 
ance of  the  state  of  Ohio,  up  to  and  until  about 
the  15th  of  September,  1891,  at  which  date  de- 
fendant received  instructions  from  said  insur- 
ance commissioner,  together  with  the  written 
opinion  of  the  attorney -general,  to  the  effect 
that  such  mutual  fire  associations  could  not 
lawfully  include  in  their  membership  nonresi- 
dents of  Ohio,  and  could  not  lawfully  issue  to 
such  nonresidents  policies  or  certificates  of 
membership  on  their  property  located  outside 
of  this  state.  The  defendant  further  avers 
that,  upon  receipt  of  said  instructions  and 
•opinion,  it  immediatelv  ceased  to  issue  policies 
•or  certificates  to  members  nonresident  of  this 
state,  insuring  their  property  outside  of  Ohio, 
and  recalled  ^1  certificates  issued  to  such  non- 
residents, and  did  all  in  its  power  to  brin? 
itself  within  said  instructions  and  opinion,  and 
to  abide  thereby.  Defendant  denies  that  it  has 
transacted  a  regular  fire  insurance  business  on 


the  cash  or  Joint-stock  plan,  and  avers  that,  by 
its  by-laws  and  contracts  with  its  members, 
each  and  all  members  agree  to  pay  a  first  assess- 
ment in  cash  at  the  time  the  indemnity  takes 
effect,  and  to  pay  such  further  sums  thereafter 
as  may  from  time  to  time  be  assessed  against 
such  members  for  the  payment  of  all  losses, 
and  for  incidental  purposes,  which  shall  accrue 
during  the  time  such  persons  are  members. 
Defendant  denies  that  it  has  operated  as  a  reg- 
ular mutual  fire  insurance  company  doln^ 
business  on  the  contingent  liability  plan,  and 
avers  that  all  members,  in  their  certificates  of 
membership,  agree  to  pay  such  sums,  from  tlnie 
to  time,  as  may  be  assessed  against  them  by  the 
association;  to  pay  all  losses  occurring  to  co- 
members,  during  the  time  that  such  persons 
are  members.  Defendant  denies  Its  insolv- 
ency, and  generally  denies  the  averments  of 
the  petition  not  in  its  answer  admitted  to  be 
true,  or  qualified.  The  reply  of  plaintiff  denies 
the  averments  of  the  answer,  and  avers  that 
policies  were  issued  by  defendant  in  which  it 
was  expressly  stipulated  that  there  should  be  no 
assessments  after  the  payment  of  the  first 
assessment  in  cash;  that  such  policies  were 
issued  on  the  joint-stock  or  cash  plan,  and  were 
made  nonassessable;  that  in  many  policies  the 
liability  of  the  member  was  limited  to  five  times 
the  amount  of  the  first  or  cash  assessment; 
thus  constituting  such  policies  the  same  as  the 
policies  of  a  mutual  insurance  company,  doine 
business  on  the  contingent  liability  plan.  It 
appears  from  the  admissions  in  the  answer,  and 
from  the  evidence,  that  the  facts  charged  in 
the  petition  are  substantially  true  as  therein 
stated. 

Mr.  J.  K«  Richards,  AUyQm,,  for  the 
State. 

Mnsn.  U.  S.  Marriii,  Tinker  A 
Waters,  and  Tibbals  A  Franks  for  de- 
fendants. 

Bnrket,  /.,  delivered  the  opinion  of  the 
court: 
A  construction  was  placed  by  this  court  up« 


iholder  In  the  state.  Com.  v.  Hemlnirway,  7  L.  B. 
A.  860, 131  Pa.  688. 

The  question  whether  or  not  the  Constitution  of 
the  United  States  confers  upon  citizens  of  the 
flDited  States  the  rfffht  to  bold  stock  in  a  corpora- 
tion of  a  state  In  wblch  they  do  not  reside  was  dls- 
•ctiswd  in  Detwiller  v.  Com.,n(pra.  and  the  decision 
In  the  lower  court  was  t)a8ed  on  this  aUeged  con- 
stitutional rifirht,  but  the  supreme  court  of  Peon- 
ay  ivania  said:  *'  We  put  the  ri^ht  of  the  stook- 
liolder,  not  so  much  on  the  provision  of  the  Consti- 
tution of  the  United  States,  which  was  discussed 
with  so  much  learning  by  the  Judge  of  the  court 
below,  as  upon  the  nature  of  stock  as  a  personal 
chattel,  and  the  right  of  an  aUon  friend  at  the  com- 
mon law  to  deal  in  personal  goods  and  embark  in 
trade,  loan  money,  sue,  and  be  sued  for  the  collec- 
tion of  debts  and  the  protection  of  its  person  and 
peraonal  estate.**  On  this  theory,  the  court  in 
Com.  V.  Hemingway,  supra,  upheld  the  right  of  an 
alien  resident  to  become  a  stoclcholder,  reversing 
the  decision  of  the  court  below,  which  denied  the 
right  on  the  ground  that  it  rested  on  the  Constitu- 
tioQ  of  the  United  States. 

In  both  the  Pennsylvania  cases  above  cited,  the 
court  also  upheld  the  right  of  the  nonresident  cit- 
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izen  and  of  the  alien  to  Iw  directors;  but  the  ques- 
tion of  the  right  of  nonresidents  and  aliens  to  be- 
come directors  is  not  here  entered  upon,  further 
than  to  call  attention  to  the  fact  that  in  many 
states  the  statutes  require  that  some,  or  all,  of  the 
officers  and  directors  shall  Iw  oltiaens  or  residents 
of  the  state. 

The  decision  In  the  main  case  being  based  on  the 
statute  in  no  respect  changes  the  general  rule  as 
to  the  right  when  no  statute  denies  it.  The  ques- 
tion of  the  right  of  a  nonresident  of  the  state  who 
is  a  citizen  of  the  United  States  to  own  stock  in  a 
corporation  as  one  of  his  equal  privileges  and  Im- 
munities under  the  Constitution  of  the  United 
States  remains  unsettled  by  any  direct  decision 
upon  the  question. 

As  to  regulation  by  by-laws  of  elections  of  priyate 
corporations,  see  Cross  v.  West  Y hrginia  Cent,  ft  P. 
R.  Co.  (W.  Ya.)  18  L.  £L  A.  682,  and  noU, 

The  right  of  infants  to  become  members  of  a 
corporation,  aside  from  the  question  of  the  right 
of  the  infant  to  disaffirm  a  contract  of  subscription, 
has  been  raised  in  respect  to  membership  of  a  co- 
operative or  assessment  insurance  company.  See 
on  this  point  Re  Globe  Mat.  Ben.  Asso.  (N.  T.)  17 
L.  B.  A.  647,  and  mjts.  a  A.  ft. 


254 


Omo  SuFRE^cB  Court. 


Mab.^ 


on  some  of  the  provisions  of  sections  8686-3690, 
both  inclusive,  Rev.  Stat,  in  the  cA^e  of  State 
T.  Monitor  Fire  Auo.,  42  Ohio  St.  565;  but  the 

Suestion  as  to  whether  or  not  such  an  associa- 
on  is  authorized  bv  law  to  receive  into  its 
membership  nonresidents  of  Ohio  was  not  de- 
cided in  that  case,  and  we  are  now  requested, 
by  both  parties  in  this  case,  to  pass  upon  and 
settle  that  question.  Section  8686  provides 
that  '*any  number  of  persons  of  lawful  age, 
residents  of  this  state,  not  less  than  ten  in  num- 
ber, may  associnte  themselves  together  for  the 
purpose  of  insuring  each  other  against  loss  by 
fire  and  lightning,  cyclones,  tornadoes,  or 
windstorms,  and  may  make,  assess,  and  col- 
lect, upon  and  from  each  other,  such  sums  of 
money,  from  time  to  time,  as  may  be  necessary 
to  pay  losses  which  occur  by  fire  and  lightning, 
cyclones,  tornadoes,  or  wind  storms,  to  any 
member  of  such  association;  and  the  assess- 
ment and  collection  of  such  sums  of  money 
shall  be  regulated  by  the  constitution  and  by- 
laws of  the  association."  Section  8687  provides 
that:  "The  object  of  the  association,  which 
shall  only  be  to  enable  its  members  to  insure 
each  other  against  loss  hj  fire  and  lightning, 
cyclones,  tornadoes,  or  windstorms,  and  other 
casualties,  and  to  enforce  any  contract  which 
may  be  by  them  entered  into,  by  which  those 
entering  therein  shall  agree  to  be  assessed  spe- 
cifically for  incidental  purposes,  and  for  the 
payment  of  losses  which  occur  to  its  members." 
Section  3689  provides  that  the  persons  named 
in  the  certificate  shall  elect  directors  and  other 
officers  to  serve  for  one  year,  and  such  associa- 
tion, so  organized,  shall  be  abodv  corporate  for 
all  the  purposes  aforesaid;  but  in  no  instance 
shall  the  power  to  insure  against  losses  by  fire 
be  exercised  by  others  than  members  of  the 
association.  By  section  3690  it  is  provided  that 
all  persons  who  sign  the  constitution  of  the 
association  shall  be  considered  and  held  to  be 
members  thereof,  and  shall  be  held,  in  law,  to 
comply  with  all  the  provisions  and  requirements 
of  the  association. 

It  will  thus  be  seen  that  the  association  is  re- 
quired, by  the  statute,  to  l)egin  its  existence 
with  members  who  are  residents  of  Ohio;  and 
the  object  of  the  association  is  to  insure  its 
members,  only,  against  loss  by  fire,  etc.  To 
become  a  member,  the  person  must  sign  his 
name  to  the  constitution.  The  officers  are 
elected  by  the  members,  and  the  whole  scheme 
contemplated  by  the  statute  seems  to  be  an 
association  of  rather  a  local  nature,— one  in 
which  the  members  are  likely  to  be  more  or 
less  acquainted  with  the  standing  of  each  other, 
and  not  scattered  all  over  the  country  or  the 
worM.  The  success  and  solvency  of  such  an 
association  depend  in  a  large  measure  upon  the 
standing  and  responsibility  of  its  members,  the 
promptness  with  which  they  pay  their  assess- 
ments, and  the  confidence  which  each  has  that 
all  the  others  will  in  the  future  continue  to 
comply  with  the  requirements  of  the  associa- 
tion. This  can  best  be  done  by  limiting  the 
membership  to  a  small  territory;  and  we  think, 
and  so  hold,  that  It  was  the  intention  of  the 
legislature,  by  the  statute  in  question,  to  limit 
the  membership  of  the  association  to  our  own 
state,  and  not  to  permit  it  to  accept  members 
'who  are  nonresidents  of  the  state,  and  not  to 
insure  property  for  such  nonresidents  situate 
outeide  of  this  state.  Sections  3686-8690,  both 
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inclusive,  form  a  part  of  title  2  of  part  2  of  the 
Revised  Statutes;  and  section  8248  provides 
that,  in  all  ''corporations  formed  under  tbi» 
title,  .  .  .all  directors  and  all  the  executive 
officers  must  be  holders  of  stock,  in  an  amount 
to  be  fixed  by  the  by-laws,  and  trustees  of  cor- 
porations must  be  members  thereof."  So  that 
it  was  the  evident  intention  of  the  general 
assembly  that,  in  associations  of  the  character 
in  question,  the  directors  should  be  members- 
of  the  association,  and  that  persons  who  are- 
not  members  of  the  association  are  not  legally 
qualified  to  fill  the  office  of  director  in  sucb 
association.  An  association  organized  under 
said  sections  8686-8690,  is  not  authorizei  to* 
transact  insurance  business  upon  the  "joint- 
stock"  plan,  nor  upon  the  ''contingent  liabil- 
ity" plan  provided  for  in  section  3634,  Rev. 
Stat.  It  is  expressly  provided  at  the  close  of 
said  section  SQ'di  that  '^nothing  in  this  sod  ion 
shall  apply  to  associations  for  the  mutual  pro- 
tection of  their  meml)ers  against  loss  by  fire,, 
heretofore  or  hereafter  organized,  as  pro^'ided 
in  section  8686  of  the  Revised  Statutes."  And 
section  8687  confines  the  business  of  an  asso- 
ciation for  the  mutual  protection  of  its  mem- 
bers to  insurance  in  which  the  agreement 
among  the  members  is  "to  be  assessed  specifi- 
cally for  incidental  purposes,  and  for  the  pay- 
ment of  losses  which  occur  to  its  members.'^ 
The  only  assessments  which  such  an  associa- 
tion has  the  lawful  power  to  make  are  assess- 
ments for  specific  incidental  purposes,  and  for 
specific  losses  sustained  by  its  members.  Tb» 
idea  upon  which  such  associations  are  founded 
is  that  whenever  a  loss  occurs  to  a  member,  the 
amount  thereof  being  first  ascertained  and  ad- 
justed, a  specific  assessment  is  made  upon  all 
the  members  to  pay  such  loss.  But  in  practice- 
the  method  pursued  is  not  to  make  ana  collect 
an  assessment  for  each  loss  as  it  occurs,  but  to 
make  and  collect  assessments  at  stated  periods- 
for  all  losses  which  have  occurred  up  to  that 
time.  In  such  an  asr-ociation  the  liability  of 
the  members  is  limited  only  bv  the  amounts  of 
the  losses;  and  an  attempt  to  limit  the  annual 
liability,  either  to  the  amount  of  the  cash  pre- 
mium paid  when  the  policy  is  issued,  or  to  the 
amount  of  three  or  five  annual  cash  premiums,, 
is  not  sanctioned  by  law,  but  is  expressly  pro- 
hibited by  said  sections  3684  and  8687  of  th& 
Revised  Statutes. 

The  evidence  shows  that  the  defendant  ha» 
violated  the  statute  in  this  regard.  It  is  there- 
fore clear  that  the  defendant  has  been  exercis- 
ing powers  and  franchises  not  authorized  by 
statute.  But  defendant  pleads  that  what  it  has- 
thus  done  has  been  the  custom  of  such  associa- 
tions for  years  past,  with  *the  knowledge  and 
consent  of  the  commissioner  of  insurance  of 
the  state  of  Ohio.  The  evidence  fails  to  show 
such  knowledge  and  consent  on  part  of  the 
commissioner  of  insurance,  and,  even  if  it  did» 
his  knowledge  and  consent  would  not  make  the 
acts  lawful.  Nor  would  the  fact  that  all  such 
associations  have  had  a  custom  amons  them- 
selves to  do  their  business  in  an  unlawful  man- 
ner add  any  legal  sanction  to  such  illegal' 
methods.  We  therefore  conclude  that  the- 
course  of  business  as  transacted  by  said  defend- 
ant is  not  only  illegal,  but  inexcusable,  and 
that  the  prayer  of  the  petition  should  bft 
granted. 

Judgment  of  ouster. 
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BI6LER,  Executor,  etc.,  of  James  E. 
Jones,  Pijf.  in  Err.^ 

V. 

James  A.  BAEER. 
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*1.  The  Tmotion  of  a  Judf^ent  by  de- 
fikalt  durioff  tbe  term  at  which  it  is  rendered  is 
Uinrely  within  the  discretion  of  the  trial  court, 
and  presents  no  grounds  for  reversal,  unless 
there  appeara  to  have  been  a  clear  abuse  of  dis- 
cretion. 

8.  This  eonrt  will  require  »  stroai^er 
■ho^rin^  of  abuse  of  discretion  where  the 
motion  to  vacate  is  allowed  than  In  oases  where 
a  trial  on  tbe  merits  is  denied. 

8.  Want  of  miitiialitjr  is  no  deflsnee* 
even  in  an  action  for  specific  performance, 
where  the  party  not  bound  thereby  has  per- 
formed all  of  the  conditions  of  the  contract,  and 
brought  himself  clearly  witliln  the  terms  thereof. 

4.  Tbe  plaintiff;  in  an  action  of  eject- 
ment* must  rely  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  that  shown 
by  the  adversary. 

6*  Continued  posoessAon  by  a  tenant 
is  not  sncfa  a  part  performance  of  a 
verbal  contract  for  the  purchase  of  land  as  to 
take  the  case  out  of  the  statute  of  frauds.  Poe- 
session,  to  have  such  an  effect,  must  be  clearly 
shown  to  refer  to  and  result  from  the  contract, 
and  not  tbe  lease. 

6«  An  averment  that  an  affent  was  duly 
anthcnrised  Is  sustained  by  proof  of  subse- 
quent ratification  by  his  principal. 

?•  The  deed  of  an  a^ent*  executed  in  the 
presence  and  under  the  personal  direction  of  his 
principal,  is  not  within  onr  statute  of  frauds, 
and  is  not  void  for  the  reason  that  the  execu- 
tion thereof  was  not  authorized  in  writing. 

0.  When  the  vendor  in  a  parol  ap^ee- 
ment  fbr  the  sale  of  land  puts  the  pur- 
chaser in  possession,  snd  the  latter,  while  holding 
under  such  agreement  makes  lasting  and  valu- 
able improvements  upon  the  premises,  such  facts 
amount  to  a  performance  of  the  contract  by 
him,  and  are  a  sufficient  defense  in  an  action  of 
ejectment  by  the  vendor,  notwithstanding  de- 
fault of  payment  for  the  land. 

(May  2. 18M.) 

ERROR  to  tbe  District  Court  for  Lancaster 
County  to  review  a  JudjGrmeDt  in  favor  of 
defendant  in  an  action  brought  to  recover  pos- 
session of  certain  real  estate.     Affirmed. 

Tbe  facts  are  stated  in  the  opiDioo. 

Mea»r$,  Pound  A  Burr*  for  plaintiff  io 
error: 

To  eotitle  a  defendant  to  have  default  and 
Judgment  set  aside  he  must  furnish  not  only 
satisfactory  reasons  in  excuse  for  his  default, 
but  be  must  accompany  his  motion  by  his 
proposed  answer  duly  verified  so  that  tbe  court 
may  see  whether  be  has  a  defense  to  the  action. 

Spencer  v.  ThutU,  18  Neb.  227;  Haley,  Ben- 
der, Id.  66;  MiilhaUan  v.  Seoggin,  8  Neb.  202. 

*Headnotes  by  Post,  J, 


M OTB.— As  to  mutuality  of  contracts  for  options, 
see  note  to  Lits  v.  QoosUng  (Ky.)  21  L.  B.  A.  1S7. 
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The  amended  answer  alleges  that  tbo  plain* 
tiff  executed  the  written. contract  by  his  au- 
thorized agent  C.  C.  Burr  and  tbe  contract  is* 
signed  ''James  £.  Jones  by  C.  C.  Burr,  A^t." 

This  allegation  of  the  answer  cannot  be 
proved  by  testimony  that  Jones  directed  Burr 
to  execute  the  contract  as  his  agent  in  the 
presence  of  Baker. 

Burlington  dh  M.  River  B,  Co,  ▼.  Harris,  8- 
Neb.  140;  MaxvoeU  v.  Longenecker,  89  111.  102; 
Anderson  v.  Hubble,  98  Ind.  570,  47  Aol  Rep. 
894. 

The  alleviation  that  the  plaintiff  made  the- 
con tract  through  his  duly  authorized  agent 
cannot  be  proved  by  evidence  that  he  made- 
tbe  contract  in  person. 

Wood  V.  Ooodridge,  6  Cush.  120,  52  Am. 
Dec.  771;  Gardner  v.  Gardner,  5  Cush.  488, 
52  Am.  Dec.  740;  Janeen  v.  MeCdhill,  22  Cal. 
565,  88  Am.  Dec.  84;  2  Qreenl.  Ev.  ^  295; 
Story,  Ag.  g  51;  Ball  v.  DuneierviUe,  4  T.  R 
818. 

Tbe  contract  in  question  is  void  for  want  of 
mutuality.  By  the  terms  of  this  contract 
Baker  was  not  bound  to  do  anything.  If  he- 
failed  to  make  these  payments  mentioned  in 
tbe  contract  as  they  became  due  Jones  could 
not  enforce  payment  for  Baker  made  no  prom- 
ise to  pay.  If  Baker  failed  to  execute  the- 
notes  and  mortgage  referred  to  in  the  contract, 
Jones  was  without  remedy,  for  Baker  did  not 
agree  to  execute  any  notes  or  mortgage.  The 
contract  attemptB  to  bind  Jones  absolutely 
while  Baker  has  his  election  whether  to  be- 
bound  or  not.  If  the  latter  pays,  then  Jones 
must  give  a  deed,  but  if  be  does  not  pay  Le  la 
not  liable  for  any  default— no  agreement  Jtin 
be  enforced  against  him  for  be  has  made  none. 
Such  contracts  cannot  be  enforced  in  equity. 

Pom.  Cont  §§  162-165;  Fry,  Spec.  Perf. 
286;  Jacobs  v.  Peterborough  dt  8.  B.  Co.  8  Cush. 
224;  Cooper  v.  Pena,  21  Cal.  404;  Maynard  v. 
Broien,  41  Mich.  298;  Irudn  v.  Bailey,  72  Ala. 
467;  Sturgis  v.  Oalindo,  59  Cal.  28,  48  Am. 
Rep.  289;  Bodine  v.  Qlading,  21  Pa.  58,  5» 
Am.  Dec.  749;  BaOmi  v.  March,  188  Pa.  64; 
Mc^urtrie  v.  Bennette^B^rr.  Ch.  124;  Hawley 
V.  Sheldon,  Id.  420. 

The  defendant  did  not  go  into  possession  of 
the  premises  under  the  contract  of  sale. 

The  mere  fact  that  a  person  has  made  a  con- 
tract for  the  purchase  of  land  does  not  entitle- 
him  to  enter  upon  and  hold  it,  and  a  purchas- 
er's possession  so  obtained,  in  tbe  absence  of 
some  agreement  permitting  him  to  enter,  would 
be  unauthorized  and  unlawfuL 

Williams  v.  Forbes,  47  HI.  148;  Dean  v. 
Comstoek,  82  111.  178;  Roe  v.  Doe,  76  U.  S.  9 
Wall.  290.  19  L.  ed.  712. 

If  the  defendant  was  in  possession  under  a 
lease  at  the  time  the  contract  of  sale  was  made, 
his  possession  after  that  time  must  be  referred 
to  tbe  original  tenancy  and  not  to  the  contract 
of  sale. 

Mahana  v.  Blunt,  20  Iowa,  142:  Rosenthal 
V.  Preeburger,  26  Md.  75;  Wills  v.  Stradling,  8- 
Ves.  Jr.  878;  Jacobs  v.  PeUrborough  dtS.  H.  Co, 
8  Cush.  224;  CartisU  v.  Brennan,  67  Ind.  12. 

To  be  availed  of,  ratification  and  estoppel 
must  be  pleaded. 
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Oratem  v.  Gillilan,  78  Mo.  529;  Noble  ▼. 
Blount,  77  Mo.  285:  Bray  v.  MarshaU,  75  Mo. 
827;  Burlington  A  M,  River  B.  Co,  v.  Harris, 
8  Neb.  140;  MaxweU  v.  Longenecker,  89  111. 
102;  Anderson  v.  //«»«?,  93  Ind.  570,  47  Am. 
Rep.  894;  BMins  7.  ifa^d^,  76  Ind.  881;  Sims 
V.  Frankfort,  79  Ind.  452;  /?fl^an  v.  Chenault, 
78  Ky.  545;  PoKarrf  v.  Qibbe,  55  Ga.  46;  IF»7- 
4on  V.  BM«/tfr,  4  Bing,  N.  C.  748. 

If  a  vendee  in  posfiession  of  premises  under 
a  contract  of  purchase  is  in  default  of  pay- 
ments, or  of  any  of  the  conditions  imposed 
•upon  him  by  the  terms  of  the  contract,  the 
vendor  can  maintain  ejectment  to  recover  poa- 
-aession. 

Boe  V.  Doe,  76  U.  S.  9  Wall.  290,  19  L.  ed. 
712;  Baker  v.  Gittings,  16  Ohio,  485;  Wright 
V.  Moore,  21  Wend.  230;  Williams  v.  Forbes, 
47  ni.  148:  Kejfs  v.  Mason,  44  Tex.  144. 

Messrs,  Holmes*  Cornish  ft  Lamb»  and 
R.  J.  Green,  for  defendant  in  error  : 

Where  a  judgment  has  been  regularly  en- 
tered against  the  defendant,  personally  served 
with  summons,  it  is  largely  within  the  discre- 
tion of  the  court  vo  say  whether  he  shall  be 
permitted  to  go  in  afterwards  and  make  de- 
fense, but  unless  it  be  made  to  appear  that 
there  has  heed  an  abuse  of  discretion  by  the 
•court  below,  in  this  particular,  this  court  will 
sot  interfere. 

MvlhoUan  v.  Seoggin,  8  Neb.  202. 

Under  a  general  denial  in  the  answer  the  de- 
fendant may  prove  any  fact  which  negatives 
the  plaintiff's  right  to  the  possession. 

Dafe  V.  Hunneman,  12  Neb.  221;  Ro%oe  v. 
Beckett,  80  Ind.  160,  95  Am.  Dec.  676;  Steh- 
man  v.  CruU,  26  Ind.  486;  Wicks  v.  Smith,  18 
Kan.  608;  Warren  v.  Grew,  22  Iowa,  815; 
Sparrow  y.  Khoades,  76  Cal.  208;  Kimball  t. 
Oearhart,  12  Cal.  50;  BeU  v.  Brown,  22  Cal. 
•672;  Willson  v.  Cleateland,  80  Cal.  201 ;  Bell 
T.  Bed  Bock  Tunnel  &  Min.  Co,  86  Cal.  219; 
JSemple  v.  Cook,  50  Cal.  29;  Maxwell,  ed.  1885, 
p.  611;  Bliss,  Code  PI.  1879,  ^§  249, 851;  Pom. 
jRem.  &  Rem.  Rights,  ^  679. 

The  defendant  in  an  action  to  recover  the 
possession  of  lands  may  rely  upon  any  equit- 
able defense  he  may  have.  He  may  set  up  in 
his  defense  the  same  facts,  which  in  a  court  of 
equity  would  entitle  him  to  the  conveyance  of 
the  land. 

Crary  v.  Goodman,  12  N.  Y.  266,  64  Am, 
Dec.  506:  Traphagen  v,Traphagen,  40  Barb. 
iJ87;  Tibeau  v.  Tibeau,  19  Mo.  78;  Bay- 
den  V.  Stewart,  27  Mo.  286;  Cadiz  v.  Majors, 
83  Cal.  288. 

Where  the  principal  having  left  no  deed  for 
the  property,  nor  authorized  an  agent  to  make 
such  deed  or  to  receive  the  money  under  the 
<x)ntract,  the  law  would  excuse  the  nonpay- 
ment of  the  contract  by  the  vendee,  until  the 
payment  of  the  purchase  money  could  be  ac- 
•companied  by  a  title  deed. 

Warren  v.  Crew,  22  Iowa,  816. 

A  party  not  bound  by  the  agreement  has  no 
light  to  call  upon  the  court  to  enforce  per- 
formance as  against  the  other  to  the  contract, 
;and  to  be,  by  expressing  his  willingness,  in  his 
hill,  to  perform  his  part  of  the  agreement. 

His  right  to  the  aid  of  the  court  does  not 
<lepend  upon  his  willingness  to  perform  upon 
'his  part,  but  upon  its  original  obligatory  char- 
acter. 
24  L.  R  A. 


Pom.  Cont.  §S  164.  165,  and  notes. 

Where  the  agreement  in  the  concract  for  the 
sale  of  land  left  nothing  more  for  the  vendee 
than  his  liability  to  pay  a  certain  sum  of 
money,  it  may  always  be  enforced  by  a  suit  in 
equity  on  behalf  of  the  vendee,  since  the  pur- 
chaser may,  in  the  same  manner,  obtain  the 
performance  of  the  vendor's  duty  to  convey. 

Walker  v.  Eastern  Counties  R.  Co.  6  Hare, 
594;  Dalzell  v.  Crawford,  1  Pa.  L.  J.  155;  Pom. 
Cont.  §  165. 

When  the  contract  makes  no  mention  of  the 
possession  and  the  land  is  vacant,  and  the  ven- 
dee has  paid  the  entire  consideration  and  fully 
performed  on  his  part,  and  the  delivery  of  the 
deed  is  all  that  remains  to  be  done,  there  is  an 
implied  agreement  or  license  that  the  vendee 
may  at  once  take  possession  and  have  the  use 
of  the  land. 

Sherman  v.  Savery,  2  McCrary,  118;  Miller 
V.  Ball,  64  N.  Y.  298;  Suffern  v.  Townsend, 
9  Johns.  85. 

Tecder  is  equivalent  to  payment 

Gaven  v.  Hagen,  15  Cal.  208;  Hsnry  v.  Rai- 
man,  25  Pa.  854,  64  Am.  Dec  708;  Pierce  ▼. 
TuUle,  58  Barb.  155. 

Mr.  C.  C.  Burr  now  being  the  owner  of  the 
land  is  by  the  law  of  estoppel  precluded  from 
asserting  title  superior  to  that  of  the  defend- 
ant in  error,  Baker. 

Where  an  agent  makes  a  representation  of  a 
fact  outsid^  the  terms  of  his  power,  and 
which,  from  its  nature,  rests  peculiarly  within 
his  knowledge  upon  the  faith  of  which  an- 
other party  acts,  the  principal  is  precluded 
from  controverting  his  fact  so  allesed. 

Oriswold  v.  Haven,  25  N.  Y.  595,  82  Am. 
Dec.  880;  Smith  v.  MeNeal,  68  Pa.  164;  Mc- 
Kelvey  v.  Truby,  4  Watts  &  S.  828;  SherriU  v. 
Sherrill,  73  N.  C.  8. 

Posit  J.,  delivered  the  opinion  of  the  court: 
This  was  an  action  by  James  E.  Jones,  in 
the  district  court  of  Lancaster  county,  to  re- 
cover poasession  of  a  part  of  the  northwest 
quarter  of  section  No  14,  township  No.  10« 
range  No.  6,  in  said  county,  which  is  fully 
described  in  the  pleadings,  but  which  does  not 
call  for  a  more  specific  description  in  this 
opinion.  At  the  September,  1890,  term  of  the 
district  court,  the  defendant  in  error,  who  was 
the  defendant  below,  being  in  default,  judg- 
ment was  entered  in  favor  of  the  plaintiff,  in 
accordance  witJi  the  prayer  of  his  petition. 
Three  days  later,  and  presumably  at  the  same 
term,  the  defendant  filed  amotion,  supported 
by  affidavit,  for  the  vacation  of  said  judgment, 
which  motion  was  at  the  November,  1890, 
term,  sustained,  and  leave  given  the  defen- 
dant to  answer,  which  he  did  four  days  later, 
to  wit,  on  the  15th  day  of  December.  At  the 
September,  1891,  term,  a  trial  was  had.  result- 
ing in  a  finding  and  judgment  for  the  plaintiff, 
which  was,  on  the  motion  of  the  defendant, 
.«et  aside,  and  the  cause  continued.  At  the 
February,  1892,  term,  the  defendant,  by  leave 
of  court,  filed  an  amended  answer,  to  which 
a  reply  was  in  due  time  filed,  and  a  trial  had, 
resulting  in  a  verdict  and  judgment  for  the 
defendant,  which  we  are  now  asked  to  review 
upon  petition  in  error.  Subsequent  to  the  fil- 
ing of  the  petition  in  error.  Jones  died,  where- 
upon the  action  was  revived  in  the  name  of 
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the  plaiotiltiii  error,  his  executor.  The  alleged 
-errors  are: 

1.  "The  coait  erred  in  vacatlDg  the  Judg- 
ment by  default."  lo  this  coouectioD,  it  is 
argued  that  the  grounds  stated  in  the  affidavit 
accompanying  the  motion  were  not  sufficient 
to  excuse  the  default,  and  that  the  motion 
should  have  been  accompanied  by  the  pro- 
posed answer.  The  affidavit  referred  to  is  as 
follows: 

"RD.  Steams, being  first  duly  sworn,  on  oath 
says:  Tbat  he  is  attorney  for  said  defendant 
Id  the  above  entitled  cause,  and  has  been  for 
the  last  two  years  or  more.  That  at  the  com - 
mencement  of  the  September,  A.  D.  1890,  term 
of  the  district  court,affiant spoke  to  C.  G.  Burr, 
one  of  the  attorneys  of  record  in  the  above 
•cause,  and  informed  him  (said  Burr)  that  he 
{affiant)  was  attorney  for  defendant,  and  told 
him  (said  Burr)  that  he  (affiant)  was  very  busy 
with  the  criminal  docket,  and  asked  said  Burr 
if  it  made  any  difiference  if  said  answer  was 
not  filed  for  a  while;  and  said  Burr  said,  'No, 
It  didn't  make  any  difference;'  that  he  would 
take  no  advantage  of  it,  as  the  case  could  not 
be  tried,  anyhow,  this  term.  That,  within  a 
dav  or  so,  affiant  prepared  an  answer  to  plain- 
tili's  petition,  except  the  attaching  of  a  copy 
of  a  contract  which  defendant  desired  to  make 
«  part  of  his  answer,  and  which  contract 
had  been  mislaid,  and  defendant  was  unable 
to  find  at  that  time,  and  the*  filing  of  the 
answer  was  thereby  delayed.  Affiant  says  he 
was  entirely  misled  by  Attorney  C.  C.  Burr  In 
the  matter.  He  had  no  idea  the  case  could 
possibly  be  reached;  a  jury  case.  No.  309  on 
the  docket.  This  said  case  is  one  in  ejectment, 
affecting  the  title  to  valuable  land,  which  de- 
fendant claims  to  be  entitled  to.  That  defen- 
dant has  been  a  resident  of  this  land  some  four 
or  five  years;  has  put  valuable  and  lasting  im- 
provements upon  said  land,  such  as  dwelling 
house,  farm  corrals,  windmills,  fences,  etc 
Tbat  he  has  a  good  and  valid  defense  to  the 
claims  made  by  plaintiff  in  his  petition.  In 
any  event,  defendant  is  an  occupying  claimant, 
and  is  entitled  to  compensation  for  his  valu- 
able and  permanent  improvements  placed  up- 
<)n  said  lands.  Wherefore,  defendant  asks  to 
have  said  judgment  opened  up,  aod  defendant 
allowed  to  come  in  and  defend;  and  defendant 
now  asks  leave  to  file  his  answer  setting  out 
his  defense.    R  D.  Stearns. 

"Subscribed  in  my  presence,  and  sworn  to 
before  me,  this  27  day  of  Oct.,  1890.  J.  D. 
Harris.  Deputy  Clerk  Dist.  Court." 

It  is  not  claimed  for  his  affidavit  that  the 
showing  therein  is,  in  all  respects,  such  as 
good  practice  requires.  For  instance,  the  de- 
fense must  be  inferred  from  the  conclusions  of 
the  affiant,  rather  than  the  facts  alleged.  But 
the  vacation  during  the  same  term  of  judg- 
ments by  default  is  so  largely  a  matter  of  dis- 
cretion for  the  trial  court  that  this  court  will 
decline  to  interfere  unless  there  appears  to 
have  been  a  clear  abuse  of  discretion.  Mul- 
hoUan  V.  Scogffin,  8  Neb.  202.  It  may  be  said, 
also,  that  good  practice  requires  the  motion  to 
he  aooompanled  by  the  proposed  answer,  in  or- 
^er  that  it  may  be  determined  whether  there 
Is  a  sufficient  defense  to  the  action.  Where, 
however,  the  court  has  resolved  that  question 
in  favor  of  the  moving  party,  upon  the  evi- 
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dence  in  the  motion,  and  affidavits,  and  an 
answer  subsequently  filed,  and  trial  had,  a 
stronger  showing  of  abuse  of  discretion  will  be 
required  than  where  a  trial  on  the  merits  has 
been  denied.  Westp?ial  v.  Clark,  46  Iowa, 
262. 

2.  It  is  allied  that  the  court  erred  in  ad- 
mitting in  evidence  the  written  agreement  up- 
on which  the  defense  rests.  In  this  connec- 
tion it  is  deemed  proper  to  set  out  the  material 
allegations  of  the  answer,  which,  after  a  gen* 
eral  denial,  are  as  follows: 

"Further  answering,  this  defendant  alleges 
that  he  is  lu  possession  of  the  premises  de- 
scribed in  plaintiff *s  petition,  and  has  been 
since  the  25th  day  of  May,  1886,  by  virtue  of 
a  certain  written  agreement  given  bv  the  plain- 
tiff through  his  authorized  agent,  C.  C.  Burr, 
which  agreement  was  in  words  aqd  figures  as 
follows,  to  wit:  'Law  Office  of  Ohariea  C. 
Burr,  Lincoln,  Nebraska,  May  25,  1886.  In 
consideration  that  James  A.  fiaker  shall  pay 
me  $300  on  June  1,  1887,  execute  a  mortgage 
and  notes  tome  aggregating  $1,900,  as  follows: 
$200,  due  June  1,  1888:  $200,  due  June  1, 
1889;  $200,  due  June  1,  1890;  $200,  due  June 
1, 1891 ;  $300.  due  June  1, 1892;  $400,  due  June 
1, 1893;  $400,  due  June  1, 1894,— with  interest 
at  six  per  cent  per  annum  from  June  1, 1887, 
I  agree  to  convey  to  him,  by  quitclaim  deed, 
the  undivided  (f  of  8.  i  N.  W.  i)  two-thirds 
of  the  south  half  the  northwest  quarter,  14 — 
10—6.  [Signed]  Jas.  E.  Jones,  by  C.  C. 
Burr.  Agt.'  Which  said  agreement  was  duly 
filed  for  record  in  the  office  of  the  county  clerk 
for  Lancaster  couut^.  Nebraska,  on  the  25th 
day  of  Maj,  1886;  being  same  land  described  in 
petition;  interest  having  been  apportioned  in 
partition.  Defendant  further  alleges  that  since 
entering  in  and  upon  the  said  described  prem- 
ises bv  virtue  of  said  contract  of  sale,  as  afore- 
said, he  has  made  lasting  and  -permanent  and 
valuable  improvements  on  said  premises,  of 
the  value  $10,000.  Defendant  further  alleges 
that  he  has  performed  all  of  the  terms  and  con- 
ditions of  said  written  contract  upon  his  part 
to  be  performed,  and  upon  the  1st  day  of  June, 
1887.  this  defendant  tendered  to  C.  C.  Burr, 
the  agent  as  aforesaid,  $100  lawful  money  of 
the  United  States,  and  at  the  same  time  made 
known  bis  willingness  aod  intentions  to  exe- 
cute the  notes  and  mortgage  as  provided  in  said 
written  agreement,  and  that  afterwards,  and 
from  time  to  time,  the  said  defendant  has 
made  tender  of  all  the  money  due  and  owing 
upon  said  written  agreement  to  the  said  plain- 
tiff, which  tender  had  been  refused;  and  the 
said  defendant  now  brings  into  court  the  full 
sum  of  money  due  upon  said  contract,  to- 
gether with  all  accrued  interest  thereon,  and 
makes  tender  for  the  same  in  open  court  And 
defendant  avers  that,  at  all  times  since  the  mak- 
ing of  said  memorandum  or  agreement,  this  de- 
fendant has  been  ready  and  willing  to  pay  the 
several  sums  of  money  at  they  became  due, 
from  time  to  time,  and  has  made  tender  of  the 
same,  either  to  plaintiff  or  to  his  agent." 

The  ground  of  the  objection  to  the  agree- 
ment is  that,  according  to  the  testimony  of  the 
defendant,  it  was  made  with  the  plaintiff,  and 
not  with  Burr,  as  agent,  and  that  the  only 
connection  of  the  latter  with  the  transaction 
was  to  reduce  the  agreement  to  writing  in  ac- 
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cordance  with  the''  dictation  of  the  plaintiff. 
We  will  not  controvert  the  proposition  that  an 
allegation  of  a  contract  through  an  agent  is 
not  sustained  by  proof  of  a  contract  in  person 
by  the  party  sought  to  be  charged.  It  is  as- 
serted by  the  plaintiff,  and  readily  conceded, 
that  where  an  instrument  is  executed  in  the 
name  of  tbe  maker,  in  his  presence,  and  at  his 
request,  it  will  be  regarded  as  the  personal  act 
of  tbe  latter.  But  that  is  a  rule  for  the  benefit 
of  tbe  adverse  party,  and  has  never,  so  far  as 
we  are  informed,  been  given  tbe  application 
here  suggested.  Tbe  defendant  might  bave 
alleged  a  personal  agreement;  but.  having 
elected  to  treat  Mr.  Burr  as  agent  of  the  plain- 
tiff, the  latter  will  not  be  heard  to  complain, 
since  the  agreement  set  out  is  the  identical  one 
tendered  to  and  accepted  by  the  defendant. 

8.  It  is  contended  that  the  agreement  relied 
upon  is  void  for  want  of  mutuality.  It  is  true 
there  is  found  therein  no  express  agreement 
by  the  defendant  to  purchase  the  land  in  con- 
troversy. But  it  is  charged  in  the  answer,  in 
substance,  that  the  defendant  went  into  pos- 
session under  said  contract  on  the  day  oi  its 
execution;  that  he  has,  since  said  date,  made 
lasting  and  valuable  improvements  thereon; 
and  that  he  has  performed  all  of  the  conditions 
imposed  upon  bim  by  the  terms  of  said  con- 
tract. With  regard  to  the  degree  of  mutuality 
required  in  aconirnct,  in  order  to  warrant  its 
enforcement  at  the  hands  of  a  court  of  equity, 
the  authorities  are,  unfortunately,  not  har- 
monious. There  are  cases  in  this  country 
which  hold  that  unilateral  agreements,  like 
the  one  under  consideration,  are  mere  wagers, 
and  will  not  be  enforced,  either  at  law,  or  in 
courts  of  equity.  See  Maynard  v.  Brawn,  41 
Mich.  298.  But  the  true  rule  is  believed  to  be 
that  want  of  mutuality,  in  such  cases,  is  not  a 
valid  objection,  even  to  decree  of  specific  per- 
formance, where  the  moving  party  had  per- 
formed all  of  the  conditions  imposed  upon 
him,  and  brought  himself  clearly  within  the 
terms  of  the  agreement.  See  VanDoren  v. 
Robiruon,  16  N.  J.  Eq.  259;  Oreen  v.  Richards, 
28  N.  J.  Eq.  82;  Reynolds  v.  O'JVhY,  26  N.  J. 
Eq.  22S;  Johnston  v.  Trippe,  38  Fed.  Rep.  680: 
Sehields  v.  Eorbach,  80  I^eb.  536;  Fry,  Spec. 
Perf.  291. 

Perhaps  the  leading  case  in  this  country  is 
Clfison  y.  Bailey,  14  Johns.  484,  where  Cnan- 
eellar  Kent  was  at  first  disposed  to  follow  Lord 
Kedesdale  in  Latorenson  v.  Butier,  1  Sch.  & 
Lef.  18;  but,  upon  a  careful  review  of  the  au- 
thorities, he  concluded  that  the  contrary  doc- 
trine was  firmly  established  in  the  English 
courts.  Our  conclusion  is  that  the  answer 
alleges  such  an  acceptance  of  the  agreement, 
and  performance  of  its  conditions,  as  to  bring 
this  case  clearly  within  the  rule  stated. 

4.  It  is  next  argued  that  the  evidence  does 
not  prove  that  defendant  went  into  possession 
under  the  contract  of  sale.  It  is  conceded  that 
he  was  in  possession,  as  tenant  of  Jones,  at  the 
date  of  the  contract.  It  is  a  well-established 
rule  that  where  one  is  in  possession,  as  tenant 
at  the  time  he  contracts  for  the  purchase  of  the 
demised  premises,  hb  subsequent  possession 
will  be  presumed  to  be  under  the  lease,  unless 
it  be  clearly  shown  to  result  from  the  subse- 

3uent  agreement.    1    Sugd.  Vend.    16^,  168; 
ohnston  V.  Olaney,  4Blackf.  94,  28  Am.  Dec. 
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45;  Mahana  v.  Blunt,  20  Iowa,  142.  The  tria> 
court,  in  several  paragraphs,  instructed  the- 
jury,  in  substance,  that,  in  order  to  find  for  the- 
defendant,  they  must  be  satisfied  that  he  en- 
tered into  possession  under  the  contract  of  sale. 
The  court  might,  with  propriety,  have  added 
that  the  defendant's  subsequent  possession  was 
presumed  to  be  under  his  lease,  especially  since 
ir,by  its  terms,  did  not  expire  until  some  months- 
thereafter.  But,  as  no  such  instructions  was- 
tendered  by  the  plaintiff,  the  inference  is  that 
he  was  satisfied  with  that  feature  of  tbe  charge. 
The  jury  evidently  found  that  the  defendant 
held  under  the  contract,  and  not  the  lease;  and 
with  that  finding  we  cannot  interfere,  for 
reasons  which  will  be  stated  in  the  considera- 
tion of  the  application  of  the  statute  of  fraud» 
to  the  contract  in  question. 

5.  Plaintiff  offered  to  prove  by  a  witness 
called  to  testify  in  rebuttal  that  the  defendant 
had  sold  the  contract  relied  on  to  Mr.  Imboff, 
and  had,  in  pursuance  of  said  sale,  placed  it  in 
the  hands  of  the  witness;  that  Imhoff,  had  paid> 
to  plaintiff  |200,  and  agreed  to  pay  the  further 
sum  of  f  800  therefor;  and  that  plaintiff  had 
"surreptitiously  obtained  said  contract"  froro 
the  witness  while  the  latter  was  holding  it  for 
Imhoff.  This  evidence  was  excluded,  on  tho- 
objection  of  the  defendant,  which  ruling  is  as- 
signed as  errror.  The  plaintiff  in  ejectment 
must  recover  on  the  strength  of  his  own  title, 
and  -cannot  rely  upon  the  weakness  of  that 
shown  by  his  adversary.  Butler  y,  Davis,  5- 
Neb.  521.  If  the -contract  had  been  so  far  ex- 
ecuted by  the  defendant  as  to  entitle  him  to- 
possession  thereunder,  it  would  not  avail  tbe- 
plaintiff  to  prove  that  a  stranger  had  subse- 
quently acquired  rights  which  would  eniitle- 
the  latter  to  possession,  as  against  him.  The 
trial  court,  therefore,  did  not  err  in  excluding 
the  evidence  offered.  • 

6.  Several  paragraphs  of  the  instructions' 
are  assailed  on  the  ground  that  the  question  of 
ratification  by  Jones  of  Burr's  act  in  executing' 
the  contract  was  thereby  submitted  to  tbe- 
Jury,  whereas  it  was  not  presented  by  the  plead- 
ings. In  ot  her  words,  it  is  contended  that  rati- 
fies t  ion  by  a  principal  of  the  unauthcrized  act 
of  Lis  agent  must  be  specially  pleaded  by  the- 
party  asserting  it.  The  authorities  cited  ia 
support  of  this  proposition  are  all,  we  believe, 
cases  involving  the  question  of  estoppel,  and 
therefore  not  in  point,  while  it  has  been  held 
that  an  averment  in  a  pleading  that  an  agent 
was  duly  authorized  by  his  principal  is  sus- 
tained by  proof  of  subsequent  ratification. 
Hoyt  y.  Thompson,  19  N.  Y.f^l;  Hubbard  y. 
WiUiamstown,  61  Wis.  400. 

7.  The  question  of  Burr's  authority  to  exe- 
cute the  contract  mentioned  was  presented, 
both  during  the  trial,  and  by  requests  to  in- 
struct. It  is  provided  by  section  8  of  our 
Statute  of  Frauds  that  "no  estate  or  interest 
in  land  other  than  leases  for  a  term  not  ex- 
ceeding one  year,  nor  any  trust  over  or  power 
concerning  lands  or  in  any  manner  relating 
thereto,  shall  hereafter  be  created,  granted,  as- 
signed, or  surrendered  or  declared  unless  by 
act  or  operation  of  law  or  by  deed  of  con- 
veyance in  writing  subscribed  by  the  party 
creating,  granting,  assigning  or  surrendering 
or  declaring  the  same.  Comp.  Stat.  chap. 
82.    And  by  section  25  it  is  provided  tha» 
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"erery  instmineiit  required  by  any  of  the 
proyiBiODS  of  this  chapter  to  be  subscribed 
by  any  person  may  be  snbscribed  by  his 
aitenl  thereunto  authorized  by  wnting." 
These  provisions  were  const roed  together  in 
Morgan  v,  Bergen,  8  Neb.  209,  where  it  was 
held  that  a  written  agreement  executed  in  be 
half  of  his  principal  uy  an  agent  did  not  sat- 
isfy the  reqairement  of  the  statute,  bat  that 
the  authority  of  the  lattei  must  also  be  in 
writing.  To  this,  which  Is,  without  doubt, 
the  general  rule,  there  are  reco^rnized  ex- 
ceptions, some  of  which  >Aill  now  be  noticed: 
In  McMurtry  ▼.  Brawn,  6  Neb.  875,  it  is  said: 
*'The  character  of  a  power  under  which  an 
agent  may  execute  a  deed  for  another  de- 
pends upon  the  j^resence  or  absence  of  the 
principal.  If  it  is  signed  in  his  presence, 
and  by  his  direction,an  oral  request  to  do  the  act 
is  all  that  is  required."  And  the  rule,  as  there 
stated,  is  sustained  by  the  decided  weight  of  au- 
thority. See  Gardner  v.  Gardner,  5  Cush.  488, 
52  Am.  Dec.  740;  Mutual  Ben.  L.  Ins.  Co.  y. 
Brown,  80  N.  J.  Eq.  198;  Story,  Ag.  §  512;  2 
Grecnl.  By.  295. 

According  to  the  testimony  of  the  defend- 
ant, the  agreement  under  consideration  was 
prepared  and  signed  in  the  presence  of  Jones, 
and  in  accordance  with  his  personal  direction. 
The  question  of  authority  was  therefore 
properly  submitted  to  the  jury.  Another 
exception  to  the  general  rule  is  where  the  ven- 
dor in  a  parol  agreement  for  the  sale  of  land 
puts  the  purchaser  in  possession,  and  the  la^ 
ter,  while  holding  under  such  agreement,  and 
induced  thereby,  makes  valuable  and  lasting 
improvements  upon  the  premises.  In  such 
case  the  purchaser  may,  upon  tendering  the 
consideration  price,  demand  a  specific  per- 
formance of  the  contract,  or  may  rely  upon 
such  iacts  to  defeat  an  action  of  ejectment  by 
the  vendor,  although  in  default  of  payment 
of  the  purchase  money.  Pom.  Eq.  Jur.  1409. 
The  defendant  testified  that  upon  the  execu- 
tion of  the  contract  he  took  immediate  pos- 
session of  the  premises,  and  built  thereon  a 
house  (24  by  60  feet,  and  16  feet  hi^h).  bam 
and  windmill;  that  he  dug  three  wells  on  the 
land),  set  out  trees,  and  broke  up  a  part  of  it, — 
which  improvements  are  of  the  value  of  $5,000. 
He  also  testified  that,  while  engaged  in  the 
erection  of  the  house  above  described  he  was 
visited  by  Jones,  who,  although  aware  of  said 
improvements,  made  no  objection  thereto.  It 
is  conceded  that  defendant,  on  the  1st  day  of 
June,  1887.  tendered  to  Mr.  Burr,  who  executed 
the  agreement  of  sale  as  agent  of  Jones,  the 
sum  of  $100,  being  the  first  paj^meot  to  ma- 
ture under  said  amement.  This  tender  was 
refused  by  Burr  for  reasons  assigned  in  writ- 
ing as  follows:  "Lincoln,  Neb.,  June  1,1887. 
I  hereby  acknowledge  tender  to  me  of  $100 
by  Jas.  A.  Baker,  J.  £.  Jones,  under  a  pre- 
tended contract  of  his,  dated  May  25, 1886,  in- 
volvine  the  undivided  f  of  S.  2,  N.  W.  4,  Sec. 
14,  T.  10  N.,  R.  6  E.,  Lancaster  Co.,  Neb., 
for  the  reason  that  I  am  not  the  agent  of  the 
said  James  E.  Jones,  nor  authorized  to  re- 
ceive any  money  for  him  for  any  purpose 
whatsoever.  C.  C.  Burr."  Defendant  made 
repeated  but  unsuccessful  efforts  to  find  Jones, 
who,  it  seems,  bad  left  about  that  time  for 
his  home  in  England.  Finally,  he  was  re- 
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ferred  to  a  Mr.  Muff,  of  Crete,  as  the  person  to 
receive  payment  of  the  sum  due,  to  whom  he 
offered  settlement,  but  which  was  refused,  on 
the  advice  of  Mr.  Burr,  to  the  effect  that  tha 
agreement  was  not  binding  on  Jones.  Again, 
in  the  year  1890,  defendant  tendered  the 
plaintiff  the  full  amount  due  by  the  terms  of 
the  contract,  which  was  also  refused.  The 
making  of  the  improvements  enumerated  does 
not  ap|)ear  to  have  been  controverted  on  the 
trial.  Defendant  is  corroborated  to  some  ex- 
tent by  Mr.  btrode,  who  was  present  at  a  con- 
versation of  the  former  with  Jones  in  May,1890, 
when  the  latter,  referring  to  the  amount  al- 
leged to  be  due  on  the  contract,  remarked 
that  he  wanted  all  of  the  money.  Although 
this  evidence  was  contradicted  on  the  trial  by 
the  testimony  of  Jones,  who  is,  to  some  ex- 
tent, corroborated  by  other  evidence,  the 
question  was  properly  submitted  to  the  jury. 

8.  It  is  strenuously  ari^ued  that  the  verdict 
is  not  supported  bv  the  evidence.  It  is  suffi- 
cient to  say  that  tne  evidence  is  cooflicting,. 
and,  while  we  might  have  reached  a  conclu- 
sion different  from  tbat  of  the  jury,  we  can- 
not now  disturb  the  judgment  basea  upon  tbe 
verdict  without  overruling  a  multitude  of 
cases  which  assert  a  rule  as  salutary  as  it  is 
well  established,  viz.,  that  this  court  will  not 
reverse  a  judgment  on  account  of  mere  dif- 
ference of  opinion  between  ourselves  and  the 
trial  court  on  questions  of  fact. 

ITie  judgment  i$  affirmed. 


CAPP8  &  McCREARY,  Fife,  in  Err.. 
HASTINGS   PROSPECTING  CO. 
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*!•  Th0  plaintm  in  error  w«ra  sued  on 
a  writing  al^^ed  by  them*  as  follows:  **For 
the  purpose  of  orraniiinff  a  corporation  .  .  . 
to  bore  for  gas,  we,  tbe  undersiirned,  agree  to  sub- 
scribe and  pay  for  the  amount  of  stock  set  op- 
posite our  names  .  .  .  within  thirtv  days  from 
the  organlntioa  of  said  corporation.**  HeULt  tbat 
by  this  writing  tbe  plain  tiffs  in  error  promised 
to  take  and  pay  for  stock  of  a  corporation  de 
jure^  not  of  a  cbrporation  de  facto,  thereafter  to 
l>e  organized. 

8.  A  do  Jure  eorporation  is  one  whose  right 
to  exercise  a  corporate  function  would  prove  in- 
vulneiable  If  assailed  by  the  state  in  quo  war- 
ranto proceedings. 

8.  The  Hasting  Prospeetiair  Company 
was  ori^anlaed  for  the  pvrpoee  of  bor- 
iag  Iter  gmmi  its  articles  of  association  fixed  iu 
pnndpal  place  at  business  in  Adams  county. 
Neb.;  It  did  not  file  Its  articles  of  IncorporaUon 
In  the  office  of  tbe  county  clerk  of  said  Adams 
county.  HelA,  that  by  such  default  it  failed  to 
become  a  oorporatloo  dejurt. 

4.  It  eeeme  that  persons  snbseribinir 
fbr  the  stoek  of  an  association,  then  act- 
ing as  and  assumiag  to  be  a  corporation,  are 
estopped  In  a  suit  on  such  subscription  from 

•Headnotes  by  Raqav,  0. 


NOTS.-For  preliminary  subscriptions  to  pro- 
posed corporations,  see  also  Winston  v.  Brooks 
(111.)  4  L.  R.  A  607«  and  note. 
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quettlonlng  tbe  legal  ezisfcenoe  of  suoh  oorpom- 
tlon. 
5*  A  subaeriptloii  of  stoek  to  prelimif- 
nary  articles  of  assodatioiit  not  purport- 
ing to  be  a  oon tract  with  an  existing  corporation, 
does  not  estop  the  sub6cril>er  from  afterwards 
denying  tbe  legal  existence  of  the  corporation  in 
a  suit  by  the  alleged  corporation  upon  the  sub- 
scription. 

(May2,l804.) 

ERROR  to  tbe  District  Court  for  Adams 
County  to  review  a  ]udp:meot  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  the 
amount  alleged  to  have  been  subscribed  by 
defendanU,  to  the  plaintiff  company..  Be- 
vened, 

Tbe  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  Cappst  McCreary  A  Stevens, 
for  plaintiffs  in  error: 

A  contract  with  a  mere  fictitious  person  is  a 
nullity.  Nor  is  it  otherwise,  though  the  non- 
existing  person  or  corporation  comes  afterwards 
into  existence. 

Bishop,  Cont.  enlarged  ed.  §  886;  Ba  Em- 
press  Engineering  Co.  L.  R  16  Ch.  Div.  125; 
Glass  V.  Qlass,  71  Ind.  392. 

A  mere  offer  or  promise  not  accepted  in- 
volves no  concurrence  of  wills,  and  it  can  never 
constitute  a  contract. 

Bishop,  Cont.  §  821. 

It  was  agreed  that  plaintiffs  in  error  should 
obtain  for  their  agreement  to  subscribe  for  stock 
and  as  the  consideration  thereof,  all  tbe  rights 
secured  by  it  (the  contemplated  corporation)  of 
membership  in  the  corporation  contemplated, 
and  tbe  rights  and  interests  accruing  from  such 
membership.  When  these  rights  are  not 
secured  by  the  agreement  to  take  stock,  it  is 
wanting  in  consideratioo,  as  are  notes  or  any 
other  obligations  which  might  be  given  for  the 
payment  of  subscription. 

Grangers  Life  db  Health  Ins,  Co,  v.  Kamper, 
78  Ala  325;  Scovill  v.  Thayer,  105  U.  8.  148, 
26  L.  ed.  968. 

Defendant  in  error  is  not  and  never  was  an 
organized  corporation. 

Section  126  provides  that  the  "corporation 
previous  to  tbe  commencement  of  any  busi- 
ness, except  its  own  organization,  .  .  .  must 
adopt  articles  of  incorporation  and  have  them 
recorded  in  the  office  of  tbe  county  clerk  of  the 
county,  or  counties,  in  which  the  business  is 
to  be  transacted." 

These  requirements  are  expressed  In  affirma- 
tive language. 

See  thibuque  Dist.  Tiop,  y.  DtUmquet  7  Iowa, 
276. 

Affirmative  expressions  that  introduced  a 
new  rule  imply  a  negative  of  all  that  is  not 
within  the  purview. 

The  general  law  under  which  the  association 
Is  formed  and  the  articles  of  incorporation 
adopted  and  filed  as  required,  taken  together, 
are  in  law  considered  in  the  nature  of  a  grant 
from  the  state,  and  as  a  charter  of  the  com- 
pany. 

AbboH  y.  Omaha  Smelting  <ft  Btf.  Go.  4  Neb. 
419. 

Any  material  omission  will  be  fatal  to  the 
existence  of  the  corporation,  and  may  be  taken 
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advantage  of  collaterally  In  any  form  in  which 
the  fact  of  incorporation  can  properly  be  called 
in  question. 

Mokdumne  Hill  Canal  A  Min,  Oo.  y.  Wood- 
bury, 14  Cal.  427,  78  Am.  Dec.  658. 

It  may  be  argued  by  defendant  in  error  that 
its  promoters  did  organize,  and  that  our  agree- 
ment was  **io  subscribe  and  i>ay  for  stock 
within  thirty  days  from  the  date  of  the  organ- 
ization of  said  corporation." 

The  reply  to  this  is  that  there  could  eventuate 
no  organization  except  a  legally  organized  cor- 
poration. 

lAvetey  y.  Omaha  Hotel  Oo.  5  Neb.  50;  EstO' 
brook  V.  Omaha  Hotel  Oo,  Id.  76;  AJfbott  w. 
Omaha  Smelting  db  Rtf.  Oo,  supra. 

The  agreement  in  question  contains  two 
conditions  precedent:  first,  corporate  existence; 
second,  organizing  a  corporation  with  a  capital 
stock  of  $16,000,  subscribed  for.  Neither  of 
these  conditions  precedent  have  been  com- 
plied with  as  is  fully  shown  by  tbe  evidence. 
Defendant  in  error  must  fail  to  recover  in  this 
case. 

TiconieWater  Poioer  db  Mfg,  Co.  v.  Lana,  63 
Me.  480;  Tvoiri  Creek  db  0.  Tump.  Road  Go,  v. 
Lancaster,  79  Ky.  55i;  Galena  db  8,  W,  B,  Oo,  v. 
Ennar,  116  111.  56;  Bdfaet  db  M,  L,  R,  Go.  v. 
Oottrdl,  66  Me.  185;  Ga/rling  v.  Ba&ihUlM  Md. 
806;  McOann  v.  American  Gent.  Jns.Go.  of  St, 
JLouis,  4  Neb.  256;  Livesey  v.  Omaha  Hiotd  Oo. 
supra. 

The  agreement  is  a  mere  proposition  to  sub> 
scribe  for  tbe  stock  in  question  upon  certain 
conditions  after  the  charter  should  have  been 
obtained  and  the  corporation  organized.  The 
agreement  was  not  enforcible. 

Thrasher  v.  Pike  County  B,  Oo.  25  III.  893; 
StraOwrg  B,  Co,  v.  Eehiemacht,  21  Pa.  220, 60 
Am.  Dec.  49;  Mt.  Sterling  Goal  Road  Co.  y. 
Little,  14  Bush,  429. 

A  subscription  for  shares  of  stock  made  prior 
to  the  organization  of  corporation  to  be  pro- 
moted is  inchoate  and  incomplete  until  organi- 
zation is  lawfully  finished. 

Athol  Music  HaU  Co,  y.  Carey,  116  Masa. 
571. 

A  contract  to  subscribe  for  stock  of  a  corpor- 
ation to  be  brought  into  existence  in  the  future 
does  not  estop  the  maker  thereof  to  deny  the 
existence  of  the  corporation. 

Rikhoff  V.  Brown's  Rotary  Shuttd  Sewing 
Maeh,  Oo,  68  Ind.  888;  Indianapolis  Furnace 
db  Min.  Co,  v.  Herkimer,  46  Ind.  142. 

An  association  of  persons  cannot  claim  a 
corporate  existence  unless  tbey  shall  have  ful- 
filled the  conditions  precedent  which  are  pre- 
scribed by  the  law  authorizing  existence. 

Oockburn  v.  Union  Bank  of  Louisiana,  18 
La.  Ann.  289;  Abbott  v.  Omaha  Smelting  db 
Brf,  Go.  4  Neb.  416;  Litiuy  y.  Omaha  Hotel 
Co.  5  Neb.  50. 

An  abortive  attempt  to  organize  a  corpora- 
tion under  a  statutory  law  can  never  be  said  to 
prove  tbe  legal  existence  of  a  corporation. 

Ward  V.  Brigham,  127  Mass.  24. 

Messrs.  Batty»  Casio  A  Jiungm^  for 
defendant  in  error. 

KmgSLn,  0.,  filed  the  following  opinion: 

Tbe  Hastings  Prospecting  Company  sued 

Lucius  J.  Capps  and  Willis  P.   McCreary, 

copartners  doing  business  under  the  name. 
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firm,  and  style  of  Capps  &  McCreary,  in  the 
district  court  of  Adams  county,  on  a  sub- 
scription or  writing  obligatory  signed  by 
them,  in  words  and  figures  as  f  ol  lows :  "  For 
the  purpose  of  organizing  a  corporation  with 
a  capital  stock  of  $16,000  to  bore  for  gas, 
oil,  or  coal,  at  or  near  the  city  of  Hastings, 
Adams  county,  Nebraska,  and  to  buy  or  lease 
the  land  to  experiment  thereon  for  such  pur- 
poses, and  to  buY,  lease,  or  hire  the  necesEsary 
machinery  and  labor  for  such  purposes,  we, 
the  undersigned,  agree  to  subscribe  and  pay 
for  the  amount  of  stock  set  opposite  our 
names ;  said  stock  to  be  paid  for  in  the  man- 
ner following,  to  wit:  Ten  |)er  cent  within 
thirty  days  from  the  organization  of  said  cor- 
poration, and  the  balance  at  the  call  of  the 
directors:  proTided,  that  said  directors  shall 
not  have  power  to  call  for  more  than  10  per 
cent  of  said  stock  at  any  one  time,  and  pro- 
vided, further,  that  payment  shall  not  be 
called  for  oftener  than  once  a  month. 

Names.  Number  of  Shares.      Dollars. 

Gapps  ft  McCreary.      Ten  Shares.  100.00." 

The  case  was  tried  to  the  court,  a  Jury  be- 
ing waived,  resulting  in  a  finding  and  judg- 
ment in  favor  of  the  prospecting  company; 
and  Capps  &  McCreaiy  bring  the  case  here 
for  review. 

The  only  errors  assigned  are  that  the  find- 
ings  and  judgment  of  the  court  are  contrary 
to  the  evidence  and  the  law.  The  un- 
disputed evidence  In  the  case  is  that  the 
plaintiffs  in  error,  and  a  number  of  other  citi- 
zens, signed  the  subscription  paper  quoted 
above;  that,  after  the  $15,000  of  stock  had 
been  subscribed,  the  subscribers,  or  some  of 
them,  met  ao^l  elected  a  board  of  directors, 
adopted  articles  of  incorporation,  and  filed 
a  copy  of  the  same  in  the  office  of  the  secre- 
tary of  state,  and  the  original  in  the  oflice 
of  the  register  of  deeds  of  Adams  county, 
the  county  in  which  the  principal  place  of 
business  was  fixed  by  the  articles  of  associa- 
tion. This  incorporation,  or  attempted  in- 
corporation, occurred  on  the  15th  day  of 
April,  1889.  The  articles  of  incorporation 
were  never  filed  in  the  office  of  the  county 
clerk  of  Adams  countv^  We  have  here,  then, 
the  questions :  (1)  Whether  the  prospecting 
f^ompany  failed  to  become,  as  it  attempted, 
a  corporation  de  jure,  by  neglecting  tu  file 
in  the  office  of  the  county  cleric  its  articles 
of  incorporation ;  (2)  and,  if  it  did,  whether 
such  default  or  failure  on  the  part  of  the 
prospecting  companv  is  available  as  a  de- 
fense to  the  plaintiflb  in  error. 

The  first  inquiry  which  presents  itself  is 
as  to  the  nature  of  the  agreement  which  the 
plaintiffs  in  error  signed.  What  did  they 
promise  to  do?  We  tuink  a  fair  construction 
of  the  writing  signed  by  them  amounts  to 
this :  that  they  agreed  to  accept  and  pay  for 
ten  shares  of  the  capital  stock  of  the  corpora- 
tion the  subscribers  to  the  enterprise  of  bor- 
ine  for  gas  should  organize,  such  payment 
to  be  made  within  thirty  days  after  such  cor- 
poration should  be  organized. 

The  next  inquiry  is.  What  is  meant  by  th 
expression  **when  the  corporation  shall  be 
organized?"  It  must  be  remembered  that  the 
plaintiffs  in  error  agreed  to  become  stock - 
nolders  in  the  corporation  that  should  be 
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formed,  and  a  fair  construction  of  this  prom- 
ise is  that  they  meant  to  become  stockholders 
in  a  corporation  dejure,  and  not  a  corporation 
ds  facto,  A  dejure  corporation  is  one  whose 
right  to  exercise  a  corporate  function  would 
prove  invulnerable  if  assailed  by  the  state  in 
quo  warranto  proceedings.  The  plaintiffs  in 
enor  might  have  been  willing  to  invest  a 
part  of  their  capital  towards  a  public  enter- 
prise, and  take  their  chances  of  the  invest- 
ment being  remunerative,  if  no  further  lia* 
bility  would  attach  to  them  than  that  r/ 
stockholders  in  a  da  jure  corporation,  when 
they  would  not  have  embarked  the  same 
money  for  the  same  purpose  in  a  partnership 
or  a  de  facto  corporation,  where  they  would 
assume  liabilities  greater  than  those  of  stock- 
holders in  a  dejure  corporation.  We  hold, 
then,  that  by  the  subscription  signed  by  the 
plaintiffs  in  error  they  promised  to  take  and 
pay  for  ten  shares  of  the  capital  stock  of  such 
dejure  corporation  as  might  be  formed  for 
the  purpose  for  which  the  subscription  was 
made.  Is  the  Hastings  Prospecting  Com- 
pany, or  has  it  ever  been,  a  de  jure  corpora- 
tion? It  is  admitted  that  it  did  not  file  in 
the  office  of  the  county  clerk  of  Adams 
county — that  being  the  county  in  which  its 
articles  of  incorporation  fixed  its  principal 
place  of  business— its  articles  of  incorpora- 
tion. Did  this  default  prevent  the  Hastings 
Prospecting  Company  from  becoming  a  cor- 
poration dejuref  The  authorities  are  not  en- 
tirely in  harmonv  on  this  question,  but  tho 
weight  of  authority  is  that,  where  the  stat- 
ute requires  the  articles  of  incorporation  to 
be  filed  with  some  public  officer  before  the 
commencement  by  the  proposed  corporation 
of  the  business  for  which  it  is  organized, 
such  filing  is  a  condition  precedent  to  the 
right  of  such  corporation  to  perform  any  cor- 
porate function ;  consequently,  until  a  com- 
pliance with  the  statute,  the  corporation  has 
no  valid  existence  as  a  dejure  corporation. 
Morawetz,  Priv.  Corp.  §  27,  says:  ** A  sub- 
stantial compliance  with  all  the  terms  of  a 
general  incorporation  law  is  a  prerequisite  of 
the  right  of  forming  a  corporation  under  it. 
Thus,  where  it  is  provided  that  a  certificate 
or  articles  of  association,  setting  forth  the 
purposes  of  the  corporation  al^ut  to  be 
formed,  the  amount  of  its  capital,  and  other 
details,  shall  be  filed  with  some  public  of- 
ficer, a  performance  of  this  requirement  is 
essential ;  and,  until  it  has  been  performed, 
the  association  will  nave  no  ri^ht  whatever  to 
assume  corporate  franchises.'*  Cook,  8tock 
&  Stockholders,  %  231,  speaking  of  this  same, 
subject  says:  •^Occasionally,  however,  It 
happens  that  this  certificate  is  not  fully  made 
out,  as  required  by  statute,  or  is  not  filed, 
or  some  other  step  prescribed  by  law  is  not 
complied  with.  The  corporation  is  then  not 
duly  incorporated,  and  the  state,  by  quo 
warranto,  may  oust  it  from  its  user  of  cor- 

S orate  franchises."  In  Doyle  v.  Mizner,  43 
[ich.  832,  it  was  ruled:  **A11  private  cor- 
porations must  be  organized  under  general 
laws,  and  can  be  valid  only  when  strictly 
conforming  to  all  the  conditions  imposed  on 
their  completion."  The  court  says:  "The 
incorporation  was  sought  to  be  shown  by  ask- 
ing Doyle,  on  cross-examination,  concernii^ 
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the  signing  of  a  paper  purporting  to  be  arti- 
cles oT  incorporation,  which  had  been  fiied 
In  the  Detroit  city  clerlt's  office,  April  6, 
1876.  This  paper  was  not  acknowledged, 
and  was  not  filed  in  the  county  clerk's  office. 
.  .  .  The  statute  concerning  mauufactur- 
log  corporations  expressly  requires  that  the 
articles  shall  be  'acknowledged  before  some 
person  authorized  by  the  laws  of  this  state  to 
take  acknowledgments  of  deeds ;'  and,  before 
any  such  corporation  shall  commence  busi- 
ness, the  articles  shall  be  filed  with  the  sec- 
retary of  state  and  county  clerk. "  And  the 
court  held  that,  by  reason  of  the  failure  to 
acknowledge  and  file  in  the  office  of  the 
county  clerk  the  articles  of  incorporation,  the 
association  did  not  become  a  corporation  de 
jure.  To  the  same  effect  are  Staioe  v.  Flagg, 
72  111.  897;  Bigelaw  v.  Gregory,  78  111.  197; 
miey  V.  Unum  Tool  Co.  11  Gray,  189 ;  Unity 
Ins.  Co.  y.  Cram,  43  N.  H.  686 ;  Childs  r. 
Smith,  46  N.  Y.  34 ;  ffarng  v.  McGregor,  29 
Cal.  125.  Comp.  Stat.  1898,  chap.  16.  §  126, 
provides:  "Every  corporation  previous  to 
the  commencement  of  any  business,  except 
its  own  organization,  when  the  same  is  not 
formed  by  legislative  enactment,  must  adopt 
articles  of  incorporation  and  have  them  re- 
corded in  the  office  of  the  county  clerk  of  the 
county  ...  in  which  the  business  is  to 
be  transacted.  **  Section  182  of  said  chapter 
provides :  **  Any  corporation  formed  without 
legislative  enactment  may  commence  busi- 
ness as  soon  as  its  articles  of  incorporation 
are  filed  by  the  county  clerks  of  the  counties 
as  required  by  this  subdivision  and  shall  be 
yalid  if  a  copy  of  its  articles  be  filed  in  the 
office  of  the  secretary  of  state  and  the  notice 
required  be  publislied  within  four  months 
from  the  time  of  filing  such  articles  in  the 
clerk's  office."  These  two  sections  of  the 
statute,  read  together,  leave  little  room  for 
doubt  that  the  filing  of  the  articles  of  incor- 
poration in  the  office  of  the  county  clerk  is 
one  of  the  things  required  to  make  the  cor- 
poration one  dejure.  To  organize  a  corpor- 
ation there  must  be  subscribers  to  the  stock ; 
a  meeting  of  said  subscribers,  or  some  of 
them ;  the  adoption  of  articles  of  association 
for  the  government  of  the  proposed  corpora- 
tion, and  such  articles  must  be  filed  in  the 
office  of  the  county  clerk  of  the  county  in 
which  is  fixed  the  corporation's  principal 
place  of  business.  These  sections  of  the  stat- 
ute quoted  ab(»ve  were  construed  by  this 
court  in  Ahhott  v.  Oma?ia  Smelting  dt  Uif,  Co. , 
4  Neb.  416,  and  it  was  there  said:  "In 
this  state  the  filing  of  articles  of  incorpora- 
tion with  the  county  clerk  is  a  condition 
precedent  to  the  existence  of  any  corporate 
franchise.  The  law  and  the  articles  so  filed, 
taken  together,  are  considered  in  the  nature 
of  a  grant  from  the  state,  and  constitute  the 
charter  of  the  company."  A  corporate  fran- 
chise is  a  privilege,  a  power,  a  right.  It  is 
a  very  diflferent  thing  from  the  performance 
of  any  step  necessary  to  the  organization. 
In  Indianapolis  Fumaee  A  Min.  Co.  v.  Her- 
kimer, 46  Ind.  142,  the  question  we  are  con- 
sidering arose,  and  was  decided  by  the 
supreme  court  of  Indiana  under  a  statute 
substantially  like  the  one  we  have  <]|uoted 
above,  and  the  court  said :  ^The  signing  of 
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articles  of  association  by  parties  proposin;^ 
to  form  a  corporation  does  not  create  such 
corporation ;  the  subscribers  must  also  make, 
sign,  and  acknowledge  the  certificate  of  in- 
corporation prescribed  [by  the  statutel,  and 
must  file  the  same  in  the  recorder's  office  of 
the  proper  county. "  We  think,  therefore,  that 
the  Hastings  Prospecting  Company,  the  name 
of  the  corporation  attempted  to  be  organized 
by  the  subscribers  who  signed  the  subscription 
on  which  the  plaintiffs  in  error  are  sued,  is  not, 
and  has  never  been,  a  corporation  dejurs. 

2.  Is  that  fact  available  to  the  plaintiffs 
in  error  as  a  defense  to  this  suit?  it  is  to  be 
borne  in  mind  that  the  plaintiffs  in  error  did 
not  subscribe  for  the  stock  of  any  corpora- 
tion, either  dejacto  or  dejure,  then  in  exist- 
ence: and  there  is  a  distinction  as  to  the 
liability  of  parties  for  subscriptions  to  a  cor- 
poration or  an  association  which  assumes  to 
be,  and  is,  acting  as  a  corporation,  and  the 
liability  for  subscriptions  made  by  parties 
for  the  purpose  of  organizing  a  corooracion 
from  among  the  subscribers.  If  the  sub- 
scription made  by  Capps  A  McCreary  had 
been  made  to  the  Hastings  Prospecting  Com- 
pany when  it  was  acting  as  a  corporation, 
when  it  was  exercising  the  functions  of  a 
corporation,  when  it  was  claiming  to  be  a 
corporation,  and  had  their  agreement  been 
to  pay  such  corporation  certain  sums  of 
money  for  certain  shares  of  its  stock,  it  seems 
that  they  would  then  be  estopped  from  setting 
up  as  a  defense  that  the  prospecting  com- 
pany was  not  a  corporation  de  jure.  Cook, 
Stock  &  Stockholders,  §  186,  and  cases  there 
cited.  Morawetz,  Private  Corporations,  §  67, 
thus  lays  down  the  rule  in  such  cases: 
"Every  subscription  [to  the  stock  of  a  cor- 
poration to  be  organized]  bv  implication  re- 
fers to  and  incorporates  the  terms  of  the 
charter  or  general  law  under  which  the  cor- 
poration is  to  be  formed;  and  ever^  sub- 
scriber agrees  to  become  associated  with  the 
others  onl}[  upon  condition  that  the  formali- 
ties prescribed  by  the  cliarter  shall  be  ob- 
served in  making  the  mutual  contract.  Thus, 
if  certain  preliminaries,  such  as  the  filing 
of  a  certificate,  are  required  to  be  performed 
after  the  articles  of  association  have  been 
subscribed,  but  before  the  corporation  shall 
be  in  existence,  the  contract  of  membership 
does  not  go  into  effect  until  these  formalities 
are  complied  with :  and  the  subscriber  to  the 
articles  cannot  until  then  be  made  to  contrib- 
ute the  amount  of  his  subscription."  In 
Rikhoff  v.  Brown's  Rotary  Shuttle  Setting 
Mack.  Co.,  68  Ind.  888,  it  was  held:  "A 
subscription  of  stock  to  preliminary  articles 
of  as£'^iation,  not  purporting  to  be  a  con- 
tract with  an  existing  corporation,  does  not 
estop  the  subscriber  to  afterwards  deny  the 
existence  of  the  corporation  in  a  suit  upon 
the  subscription.''  See  also  Indianapolis 
Fumaee  A  Min.  Co.  v.  Herkimer,  46  Ind.  142, 
where  it  is  said :  "  Until  the  statutory  re- 
quirements to  organize  a  corporation  have 
been  complied  with  a  subscribNBr  to  the  arti- 
cles of  association  is  not  estopped  to  deny 
the  existence  of  the  corporation."  See  also 
Dorns  v.  Sweeney,  60  N.  Y.  468.  We  think 
these  authorities  are  decisive  of  the  case  un- 
der consideration.    The  rule  they  lay  dowa 
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Is  sound  law,  ffood  sense,  and  exact  Justice. 
If  the  plaintiffs  in  error  are  to  pay  for  the 
-stock  subscribed,  it  of  course  follows  that 
thej  become  entitled  to  the  stock.  This 
would  make  them  stockholders  in  a  dt  facto 
•corporation,  and  liable  as  copartners,  where* 
■as  their  contract  was  to  become  liable  as 
stockholders.  The  plaintiffs  in  error  have 
mot  broken  their  promise. 

The  judgment  ^  ihe  District  Churt  is  re- 


Joseph  THOMAS,  Plff.  in  Err., 

t. 

•CITY    NATIONAL    BANK   OP    HAST 

INGS. 
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"•l.  White  m  naLUomml  bank  ma^  not 
iBBd  its  ersdit  for  the  aoeommodatioQ  of 
othevs,  still  li  maj  guarantee  the  payoMiit  of 
oommerolal  paper  as  incidental  to  the  exeroiw  of 
its  power  to  buy  and  sell  tbesame. 

9.  A.,  belB«  Indebted  to  m  natloaia 
bank*  and  belBf  tbe  holder  of  oertaln 
AOifotlable  notes*  Indorsed  theai  gmsk^ 
erallsr*  and  delivered  them  totheprss 
ident  of  the  lrft**^i  who  negotliited  them  for 
▼alue  to  C  at  the  same  time  exeootiov  io  the 
name  of  the  bank  a  written  guarantj  of  pay- 
menu  From  the  proceeds  of  the  sale,  A*s  debt  to 
the  bank  was  canceled.  Held,  following  PeopWe 
Bank  ofSaieviOe  y.  Manvfacturenl'  Nat,  Bank  of 
Chieaoa,  101 U.  8. 181, 26  L.  ed.  807:  First,  that  the 
ffnaranteeinjr  of  the  notes  under  such  cironm- 
stanoes  was  within  the  powers  of  the  bank;  sec- 
ond, that  the  aathority  of  the  president  to  exe- 
«nte  the  giuranty  would  be  oonolustyely  pre> 
enmed  m  favor  of  the  purchaser  aotinir  without 
notice  to  the  oootrary;  thiid,  that  the  retention 
and  eo jojment  br  the  bank  of  the  proceeds  of 
such  transaction  constituted  a  ratification  of  the 
president's  act. 

S.  Where  the  ewidenee  on  behalf  of  the 
plaintllf  soin^  npon  sneh  a  gtiaranty 

tended  to  estabiish  the  state  of  facts  set  forth  in 
thef  oresoinv  parsffraph,  it  was  error  for  the  trial 
court,  in  the  giving  and  refusal  of  instructions, 
to  withhold  from  the  jury  the  law  as  above 
stated. 

(May  2,  liOL) 

EHKOR  to  the  District  Court  for  Adams 
County  to  review  a  judgment  in  favor  of 
<3efendant  in  an  action  brought  to  enforce  de- 
fendant's guarantv  of  certain  notes,  which  it 
had  indorsed  and  delivered  to  the  plaintiff. 
Beversed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mestra.  Capps  ft  Stevens  and  O.  EL 
Dean,  for  plaintiff  in  error: 

It  was  competent  to  go  to  the  Jury  for  the 
purpose  of  showing  that  even  though  Bost- 
wick  had  neither  the  apparent  nor  actual  au- 
thority to  execute  the  guaranty  In  question, 
the  fact  that  the  defendant  subiaequently  paid 

•Headnof  es  by  iBvma,  0. 


interest  and  recognized  the  transaction  at  var- 
ious times,  alone,  would  be  such  a  recognition 
of  the  act  of  its  president  that  it  would  amount 
to  a  ratification  of  the  act  and  make  it  the  act 
of  the  defendant  itself. 

Sandmeh  Mfg.  Co,  v.  Shiley,  15  Neb.  110. 

An  agent's  act  binds  his  principal  not  only 
while  acting  within  the  scope  of  his  authority, 
but  in  all  acts  that  are  apparently  within  the 
scope  of  his  authoritv. 

Peoples  Bank  of  Bellsrilte  r.  Manvfaeturtre 
Nat,  Batik  cf  Chicago,  101  U.  8.  181,  25  L.  ed. 
907,  arose  on  a  stete  of  facts  similar,  if  not 
identical,  to  the  facte  in  this  case. 

In  that  case  the  court  says:  "  We  see  no 
reason  to  doubt  that  under  the  circumstences 
in  this  case  it  was  competent  for  the  defendant 
to  cive  the  ^aranty  in  question." 

The  doctrine  of  uUra  vires  has  no  applica- 
tion in  cases  like  this. 

Merchants  Nat,  Bank  of  Boston  v.  State  Nat. 
Bank  of  Boston,  TJ  U.  S.  10  Wall.  604,  19  L. 
ed.  1008. 

If  there  were  any  defects  of  authority  on  the 
part  of  the  officers  the  retention  and  enjoyment 
of  the  proceeds  of  the  transaction  by  their 
principal  shows  an  acquiescence  as  effectually 
as  would  have  been  the  most  formal  authority 
in  advance,  or  the  most  formal  ratification 
afterwards. 

FeoMs  Bank  cf  BetleoiOe  t.  Manufacturers 


Nat.  Bankjf  Chicago,  «<pra^  Whart.  Ag.  §  89; 

Howard.  W  U.  B.  7  Wall. 
L.  ed.  117, 


Bigelow,  Estoppel,  p.  ^;  Chicago,  R, 

;  74       "  '       ■ 
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B.  Co.  V.  Howard,  74  U.  B.  7  Wall.  892,  19 


When  one  of  two  innocent  parties  must 
suffer  by  the  wrongful  act  of  a  third,  he  who 
gave  the  power  to  do  the  wrong  must  bear  the 
burdee  oi  the  conseouence. 

PeoMs  Bank  of  BeUwiXle  y.  Manufacturers 
Nat,  Bank  of  Chicago,  101  U.  8. 188,  25  L.  ed. 
90S:  MerchanU  Nat.  Bank  ef  Boston  t.  Slats 
Nat.  Bank  of  Boston,  supra. 

The  liability  of  a  corporation  does  not  de- 
pend on  the  benefite  it  receives  from  the  hands 
of  iu  officers.  "Corporations  are  ILible  for 
every  wrong  for  which  they  are  gailty,  and  in 
such  cases  the  doctrine  of  uUra  vires  his  no 
application." 

Merchants  Nat.  Bank  cf  Boston  r.  State  Nat. 
Bank  of  Boston,  77  U.  S.  10  Wall.  645,  19  L. 
ed.  1018. 

Corporations  are  liable  for  the  acto  of  their 
servants  while  engaged  in  the  business  of  their 
employment,  and  to  the  same  extent  that  in- 
dividuals are  liable  in  like  circumstances. 

Ang.  &  A.  Priv.  Corp.  g§  882,  888;  Dezell 
T.  OdeU,  8  Hill,  216,  88  Am.  Dec.  628;  Far- 
mers db  M.  Bank  v.  Butchers  A  D,  Bank,  16 
N.  Y.  188,  69  Am.  Dec.  678;  Bank  of  United 
States  T.  Davis,  2  Hill,  465;  New  York  A  N. 
H.  B.  Co,  V.  Schuyler,  84  N.  Y.  80;  Herman, 
Estoppel.  §g  1165,  1166;  SUmey  v.  American 
L.  Ins,  Co,  11  Paige,  686,  5  L.  ed.  261. 

The  notes  in  question  in  this  suit  are  pay- 
able to  the  order  of  C.  H.  Paul  The  plaintiff 
found  them  in  the  possession  of  the  defendant 
indorsed  in  blank  as  follows,  to  wit:    '  *  Charles 


Note.— The  present  case,  altbouffb  not  novel  l  presented  In  this  series.    As  to  the  power  of  banks 
since  It  Is  expready  based  on  a  decision  of  the  8n-  I  to  indorse  for  accommodation,  see  noU  to  Flanoa- 
l>reme  Court  of  the  United  States,  tonohes  a  ques-   gaa  v.  Calif  omia  Nat.  Bank,  28  L,  B.  A.  886. 
tlon  of  national  bank  law  which  we  desire  to  have ' 
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H.  Paul."  If  the  paper  is  indorsed  in  blank, 
possession  is  prima  facie  proof  of  the  owner- 
ship. 

Tiedeman,  Com.  Paper,  p.  812;  Carpenter 
V.  Longan,  88  U.  8.  16  Wall  271,  21  L.  ed. 
818. 

The  holder  of  commercial  paper  is  presumed 
to  have  taken  it  under  due  for  a  valuable  con- 
sideration and  without  notice  of  an^  objection 
that  might  exist  against  it,  and  this  presump- 
tion stands  until  overcome  by  sufficient  proof. 

Swift  V.  Tyson,  41  U.  8.  16  Pet.  1,  10  L.  ed, 
865;  Lexington  v.  BuUer,  81  U.  8.  14  Wall. 
282,  20  L.  ed.  809;  Pana  r.  Bowler,  107  U.  8. 
629.  27  L.  ed.  424. 

The  apparent  authority  is  the  real  authority. 

Iforth  Biver  Bank  v.  Aymar,  8  Hill,  266. 

Messrs,  M«  A.  Hartig^an  and  W.  W. 
Morseman,  for  defendant  in  error: 

Estoppel,  to  be  available,  must  be  pleaded 
under  the  practice  in  Nebraska. 

Norwegian  Plow  Co.  v.  Haines,  21  Neb.  691; 
Burlington  db  M.  B.  B.  Co,  v.  Harris,  8  Neb. 
140:  aOiribar  v.  Piatt,  19  Neb.  629. 

The  power  of  national  banks  is  limited,  as 
well  as  the  power  of  their  agents,  to  certain 
acts  and  for  certain  purposes,  and  this  power 
is  defined  by  the  law  creating  and  calling  them 
into  existence,  which  every  one  is  supposed  to 
know.  The  law  presumes  that  every  one  deal- 
ing with  them  knows  the  law,  and  they  have 
notice  of  the  limitations  of  their  power  and  the 
manner  of  its  execution. 

Mechem,  Ag.  §§  276,  289-292;  Bice  v.  Pen- 
insular Cluh,  62  Mich.  87.  See  Jemison  v. 
CiUzens  8av,  Bank,  9  L.  R.  A.  708,  122  N.  Y. 
186;  Nassau  Bank  v.  Jones,  95  N.  Y.  115,  47 
Am.  Rep.  14;  Chaffs  y.  StvUbs,  87  La.  Ann. 
656. 

The  officers  of  a  national  bank  are  special 
agents,  the  law  creating  the  bank  being  in  its 
terms  the  limit  of  their  authority  which  they 
carry  with  them,  and  is  notice  to  those  who 
assume  to  deal  with  them. 

I^lechem,  Ag.  §  268,  and  authorities  there 
cited;  Blane  v.  Proudfit,  8  Call  (Va.)  207,  2 
Am.  Dec.  646;  TJiompson  y.  Stewart,  8  Conn. 
171,  8  Am.  Dec.  168;  Beats  v.  Allen,  18  Johns. 
368.  9  Am.  Dec  221,  and  note;  Baring  v. 
Pciree,  6  Walts  &  8.  548.  40  Am.  Dec.  584; 
Tcfwle  V.  Leaviit,  28  N.  H.  860,  55  Am.  Dec. 
195;  Brown  v.  Johnson,  12  8medes  <&  M.  898, 
51  Am.  Dec.  118;  London  8av.  Fund  Soe,  v. 
Hagerstown  Bav,  Bank,  86  Pa.  498,  78  Am. 
Dec.  890;  Bailies.  Sureties  <&  Guarantors,  46. 

In  this  case  Mr.  Bostwick  could  not  use  the 
bank's  credit  to  serve  himself,  his  friends,  and 
partners  in  the  brick  business,  in  the  face  of 
the  statutory  restrictions  creating  the  bank. 

Bank  of  Genesee  v.  Patehin  Bank,  18  N.  Y. 
818;  National  Bank  of  Ulotersville  v.  WeUs,  79 
N.  Y.  498:  Seligman  v.  CharlottesviUe  Nat. 
Bank,  8  Hughes.  C.  C.  647;  Ball,  National 
Banks,  ed.  l«8l,  48,  and  note,  52.  114.  116, 
and  note;  Norton  v.  Derry  Nat.  Bank,  61  N. 
H.  589,  60  Am.  Rep.  884;  Morse,  Banks  & 
Banking,  ed.  1888,  §  65,  and  noU. 

There  was  no  consideration  shown  for  the 
guaranty  and  the  record  shows  that  the  bank 
never  owned  the  paper. 

Abbott,  Trial  Ev.  ed.  1880,  472;  Klein  v. 
Ourr/er,  14  UL  237. 
1^L.R.A. 


Irvine,  C,  filed  the  following  opinion  t 
The  plaintiff  in  error  sued  the  defendant  in- 
error,  a  national  bank,  alleging  that  on  Jan- 
uary 21,  1889,  one  Elsmore  and  one  Knowltoi^ 
maae  and  delivered  to  Charles  H.  Paul  cer- 
tain promissory  notes  secured  by  real  estate- 
mortgage  of  the  same  date.  That  Paul,  in. 
the  ordinary  course  of  business,  indorsed  and 
delivered  the  notes  to  the  bank.  That  the- 
bank  executed  and  delivered  to  plaintiff  a- 
guaranty  as  follows:  "For  value  received, 
we  hereby  assign  and  transfer  the  within  note- 
to  Joseph  Thomas,  trustee,  and  guaranty 
payment  of  the  principal  and  interest  on  the- 
same  on  the  terms  and  conditions  stipulated 
in  the  mortgage  of  even  date  securing  th& 
same. 
**  j  aty  National  Bank  of ) 

1       Hastii^s,'  Neb.       ( 

City  National  Bank,  Hastings.  Nebr., 
"By  H.  Bostwick,  Pt." 

That  the  foregoing  contract  was  written, 
upon  each  of  said  notes,  and  that  plaintiff, 
relying  thereon,  and  on  the  delivery  of  said 
notes  and  mortgage  to  him,  paid  over  to  the- 
bank  $10,500  as  consideration  therefor,  which, 
money  was  transmitted  by  certain  bills  of  ex- 
change which  were  duly  indorsed,  received, 
accepted,  used,  and  transmitted  to  the  credit 
of  the  bank.    The  petition  then  avers  a  de- 
fault in  payment,  and  the  insolvency  of  the 
makers,  and  prays  judgment  upon  the  con- 
tracts of  guaranty.    The  bank  admitted  the 
execution  and  delivery  of  the  notes  and  mort- 

fa^e,  but  denied  the  default  of  payment, 
'his  defense  was,  however,  waived  on  the 
trial.  Ab  a  second  defense,  it  denied  the 
indorsement  or  transfer  of  the  notes  to  the- 
bank,  or  that  the  bank  was  ever  the  owner 
thereof ;  denied  its  execution  of  the  guaranty ; 
denied  that  it  authorized  the  guaranty  to  be 
executed ;  and  denied  the  payment  of  any 
money  by  the  plaintiff,  to  the  bank.  It  then 
alleged  that  Bostwick  (who  is  shown  to  have- 
been  the  president  of  the  bank) ,  without  any 
right  or  authority,  and  solely  for  the  accom- 
modation of  a  partnership  of  which  he  (Paul) 
and  the  makers  of  the  notes  were  all  mem- 
bers, wrote  the  transfer  and  guaranty  upon 
the  notes,  and  thereby  forged  the  signature- 
of  the  bank.  As  a  third  defense,  substan- 
tially the  same  allegations  are  repeated,  and 
the  defense  of  tUtra  vires  set  up.  There  was- 
a  fourth  defense  pleaded,  but  it  was  evi- 
deatly  abandoned  in  the  district  court,  and 
has  not  been  referred  to  in  the  argument  here. 
The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  the  notes  and  mortgage 
were  made  and  delivered  to  Paul  in  payment 
for  an  interest  in  a  brickyard ;  that  Paul  was 
then  indebted  to  the  bank  in  the  sum  of  about 
$7,000,  $5,000  of  which  seems  to  have  ^wn 
out  of  the  brickyard  business,  but  constituted 
a  debt  which  Paul  testifies  he  had  indi- 
vidually assumed.  Bostwick,  the  president 
of  the  bank,  took  the  notes  and  mortgage. 
Paul  having  indorsed  the  notes,  sold  them  to- 
the  plaintiff,  writing  the  guaranty  thereon 
before  their  transmission.  The  payment  wa» 
made  by  two  drafts  of  the  National  Bank  of 
Commerce  of  Kansas  City  upon  the  National 
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Bank  of  the  Bepublic  of  New  York.  Each 
was  drawn  to  the  order  of  the  defendant  bank. 
Each  draft  bears  the  following  indorsenient : 
**  Pay  to  the  American  Exchanj2:e  Bank.  New 
York,  or  order  for  collection,  account  of  City 
National  Bank,  Hastings,  Neb.  J.  M.  Fergu- 
son, Cashier. "  Ferguson  was  cashier  of  the 
defendant  bank.  He  testifies  he  did  not  place 
the  indorsement  upon  the  drafts,  and  that  he 
never  saw  them  before  the  trial,  but  that  it 
was  not  his  duty  to  make  such  indorsements ; 
that  they  were  generally  made  by  the  remit 
tanoe  clerk.  The  drafts  were  paid,  and  from 
the  proceeds  Paul's  debt  to  the  bank  was 
canceled,  and  the  remainder  passed  to  his 
credit.  The  method  of  bookkeeping  pursued 
in  order  to  accomplish  this  result  is  left 
doubtful  by  the  evidence.  But  the  evidence 
is  uncontradicted  that  this  result  was  reached. 
Subsequently,  one  note  of  the  series  was  paid 
plaintiff  in  a  draft  through  the  City  National 
Bank.  A  letter  signed  by  Bostwick  indi- 
cating that  the  bank  paid  it  was  excluded 
from  evidence.  The  theory  of  the  plaintiff 
is  that  the  guaranty  was  within  the  scope  of 
the  bank's  authority  and  that  of  the  presi- 
dent, but,  if  not  80,  the  bank,  havin£[  adopted 
the  benefit  of  the  transaction  by  roceivine  the 
proceeds  in  satisfaction  of  Paul's  debt,  Bost- 
wick *8  acts  were  ratified.  The  theory  of 
the  defendant  is  that  the  arranftement  was  a 
scheme  between  Bostwick,  the  makers,  and 
the  payee  of  the  notes,  constituting  the  brick 
company,  to  obtain  money;  that  the  bank 
ncTcr  owned  the  notes:  and  that  the  presi- 
dent's act  was  not  within  the  scope  of  his 
authority,  but  amounted  to  a  forgery,  com- 
mitted by  him  while  acting  individually, 
and  that  the  guaranty  was,  in  any  event,  a 
pledge  of  the  bank's  credit,  and  ultra  tnres. 
From  Rich  v.  State  If  at.  Bank  qf  Lincoln,  7 
Neb.  201,  29  Am.  Rep.  883,  we  quote  the 
following:  ''As  a  general  rule,  the  officers 
of  a  bank  are  held  out  to  the  public  as  bavins 
authority  to  act  according  to  the  usage  and 
course  01  business  of  such  institutions,  and 
their  acts,  within  the  scope  of  their  author- 
ity, bind  the  bank  in  favor  of  third  persons 
having  no  knowledge  to  the  contrary.  **'  **  And 
it  may  also  be  laid  down  as  a  rule  that  no 
oflBcer  of  a  bank  can  bind  it  by  a  promise  to 
pay  a  debt  which  the  corporation  does  not 
owe,  and  was  not  liable  to  pay,  unless  the 
bank  authorize  or  has  ratified  the  act." 

In  Peojdc'B  Bank  of  Belleville  v.  Manufact- 
were'  Nat,  Bank  of  Chicago,  101  U.  B.  181, 
25  L.  ed.  907,  one  Pickett  made  his  notes  for 
$50,000,  payable  to  his  own  order,  indorsed 
them,  and  delivered  them  to  the  national 
bank,  to  be  negotiated  to  the  plaintiff.  The 
vice-president  of  the  national  bank,  with  the 
knowledge  and  consent  of  the  president  and 
cashier,  but  without  any  authority  from  the 
board  of  directors,  or  from  a  majority  of  them 
as  individuals,  transmitted  the  notes  to  the 
plaintiff,  with  a  written  guaranty  signed 
by  himself.  The  plaintiff's  account  with 
the  defendant  was  debited  with  $50,000  on 
account  of  the  notes.  At  the  same  time  Pick- 
ett's papers  held  by  the  defendant  was  can- 
celed to  the  same  amount.  It  will  be  ob- 
served that  in  all  its  esHcntial  features  this 
case  was  similar  to  the  one  under  consiJera- 
24L.R.A. 


tion,  according  to  plaintiff's  theory  of  the 
facts.  The  language  of  Mr.  JinUice  Swayne 
in  that  case  is  therefore  entirely  appropriate 
to  this,  and,  so  far  as  it  concerns  the  law  of 
the  case,  we  quote  it  entire  in  lieu  of  ar» 
original  discussion:  "The  National  Bank 
Act  (Rev.  Stat.  p.  993,  §  5186)  gives  to  every 
bank  created  under  it  the  right  'to  exercise- 
by  its  board  of  directors,  or  duly  authorized 
agents,  all  such  incidental  powers  as  shnU 
be  necessary  to  carry  on  the  business  of  bp.nk- 
ing,  dy  di^cminting  and  negotiating  promissory 
notes,  drafts,  bill  of  exchange,  and  other  evi- 
dences of  debt,  by  receiving  deposits,'  etc. 
Nothing  in  the  act  explains  or  qualifies  the 
terms  italicized.  To  hand  over  with  an  in- 
dorsement and  guaranty-  is  one  of  the  com- 
monest modes  of  transferring  the  securitiea 
named.  Undoubtedly  a  bank  might  indorse 
'  Waiving  demand  and  notice, '  and  would  be 
bound  accordingly.  A  guaranty  is  a  less 
onerous  and  stringent  contract  than  that  cre- 
ated by  such  an  indorsement  We  see  no 
reason  to  doubt  that,  under  the  circumstances 
of  this  case,  it  was  competent  for  the  defend- 
ant to  give  the  guaranty  here  in  question. 
It  is  to  be  presumed  the  vice-president  had 
rightfully  the  power  he  assumed  to  exercise, 
and  the  aefendant  is  estopped  to  deny  it. 
Where  one  of  two  innocent  parties  must  suffer 
by  the  wrongful  act  of  a  thiid,  he  who  gave 
the  power  to  do  the  wrong  must  bear  the 
burden  of  the  consequence.  The  doctrine  of 
ultra  vires  has  no  application  in  cases  like 
this.  MerehanU  Nat.  Bank  of  Boston  Y,  State 
Nat,  Bank  of  Boston,  77  U.  8.  10  Wall.  004, 
19  L.  ed.  1008.  All  the  parties  engaged  in 
the  transaction,  and  the  privies,  were  agenta 
of  the  defendant.  If  there  were  any  defects 
of  authority  on  their  part,  the  retention  and 
enjoyment  of  the  proceeds  of  the  transaction 
by  their  principal  constituted  an  acquiescence 
as  effectual  as  would  have  been  the  most 
formal  words.  These  facts  conclude  the  de- 
fendant from  resisting  the  demand  of  the 
plaintiff.  Whart.  Ag.  §  89 ;  Bigelow,  Estop- 
pel, 428 ;  Chicago,  R.  I  db  R  B.  Co,  v.  Bow- 
ard,  74  U.  8.  7  Wall.  892,  19  L.  ed.  117 ; 
Keltep  V.  Crawford  County  Nat,  Bank,  69  Pa. 
426 ;  Baltimore  dk  P.  8.  B,  Co,  v.  MeCutcheon, 
18  Pa.  18.  A  different  result  would  be  a 
reproach  to  our  Jurisprudence."  The  case 
Involving  to  a  certain  extent  the  construction 
of  the  national  banking  act,  the  decision  re- 
ferred to  is  probably  binding  upon  this  court, 
but,  whether  it  is  or  not,  we  accept  it  as  a 
correct  statement  of  the  law. 

The  errors  assigned  relate  to  the  admission 
and  exclusion  of  evidence,  and  to  the  giving 
and  refusal  of  instructions.  8ome  are  not 
assigned  with  sufiScient  definiteness  to  permit 
a  review.  In  ruling  upon  the  evidence,  the 
trial  court' seems  to  have  proceeded  upon  the 
theory  that  the  plaintiff  had  no  right  to  rely 
upon  the  apparent  authority  of  Bostwick. 
and  that  it  was  not  competent  to  show  a  rat- 
ification by  subsequent  acts.  In  instructing 
the  Jury,  he  placed  before  it  only  the  defend- 
ant's theory  of  the  case,  and  assumed  that 
there  was  evidence  to  show  that  the  guaranty 
was  merely  for  the  accommodation  of  the 
parties  to  the  notes,  and  not  within  the  line 
of  the  bank's  businesa.     The  instructiona 
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«8ked  by  plaintiff,  and  refused,  were  based 
apon  competent  testimony  tending  to  estab- 
lish his  theory  as  we  have  outlined  it.  and 
were  in  language  receiving  direct  support 
from  the  caae  of  People" i  Bank  of  Belleville  y. 


Manufa€turer$*  Nat.  Bank  of  Chicago  tupra. 
In  failing  to  submit  the  case  in  this  aspect 
to  the  jury  the  court  erred. 
Uevei'ied  and  remanded. 


WYOMING  SUPREME  COURT. 


^TATfi    of   Wyoming,    ex    ret.    Harry    B. 
HENDERSON, 

V. 

Charles  W.  BURDICK,  State  Auditor. 


(- 
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4A  eontiniiliifr  »ppropri»tlon  of  the 
amount  of  the  salary*  which  omission 
of  annual  appropriation  will  not  bJL 
itoet*  to  made  by  a  statute  creatinK  an  office  and 
flxlnff  the  salary  In  obedienoe  to  a  constitutional 
mandate  and  requiring  it  to  be  paid  by  the 
treasurer  in  the  same  manner  as  other  salaries  of 
state  officers  are  |>aid  where  the  oontititution 
provides  that  an  officer^s  salary  shall  not  be 
•diminished  during  his  term,  although  it  also 
provides  that  no  money  shall  be  paid  out  of  the 
treasury  except  on  appropriations  made  by  the 
legislature.  . 

(June  1, 1808.) 

PETITION  for  a  writ  of  mandamns  to  com- 
pel defendant  to  draw  a  warrant  upon  the 
-state  treasurer  in  payment  of  relator's  claim 
for  salary  as  state  examiner.     Granted, 
The  facts  are  stated  in  the  opinion. 
Mesen,  Ijaeejr  A  Van  Devanter  for  re- 
lator. 

Mr.  Charles  N.  Potter,  Atty-Oen.,  for 
Tespondent. 

Groesbeek*  Oh,  J,,  delivered  the  opin- 
ion of  the  court : 

This  proceeding  Invokes  the  original  ju- 
risdiction of  this  court,  and  is  submitted  on 
the  petition  of  the  relator  for  the  writ,  and 
the  demurrer  thereto.  The  followinjc  facts 
appear  from  the  petition :  The  relator  is  the 
duly  and  regularly  appointed  and  qualified 
state  examiner  of  the  state  of  Wyoming,  and 
was  such  durinir  the  entire  month  of  April, 
1893.  On  the  18th  day  of  May,  1898,  he 
presented  to  the  auditor  of  the  state  his  bill 
:and  voucher,  duly  verified,  against  the  state, 
for  the  sum  of  $166.66,  the  amount  of  his 
•salary  as  state  examiner  for  the  month  of 
April  last  past,  and  demanded  a  warrant 
upon  the  state  treasurer  in  payment  of  the 
same.  The  auditor  disallowed  said  claim, 
indorsing  thereon,  as  cause  for  disallovrance, 
-that  there  vras  no  appropriation  by  the  sec- 
ond state  legislature  with  which  to  pay  said 
-salary  for  the  said  month  of  April,  1898. 
Under  section  27  of  the  Act  providing  for 
the  ofllce  of  state  examiner,  defining  his 
f)0werB  and  duties,  prescribing  his  bond,  and 


fixing  his  compensation,  approved  January 
10,  1891  (Sees.  Laws  1890-91,  chap.  84),  it 
is  provided  that  the  state  examiner  shall  re- 
ceive an  annual  salary  of  $2,000,  which  sum 
shall  be  paid  by  the  treasurer  in  the  same 
manner  as  other  salaries  and  expenses  of  other 
state  officers  are  paid.  The  salaries  of  other 
state  officers,  except  such  as  are  specifically 
required  by  law  to  be  paid  quarterly,  are 
allowed  by  the  auditor  and  paid  by  the  treas- 
urer of  the  state  monthly.  It  is  alleged  in 
the  petition  that,  in  and  by  said  section  27 
of  the  Act  referred  to,  the  sum  of  $2,000  per 
annum  is  appropriated  by  the  legislature  and 
by  law  for  the  purpose  of  paying  the  salary 
01  the  state  examiner,  and  so  an  amount  of 
money  sufficient  to  pay  said  salary  due  to 
the  relator  for  said  month  of  April,  1898,  is 
in  the  treasury,  and  has  been  regularly  ap- 
propriated by  the  legislature  of  the  state, 
and  by  law,  as  required  by  the  constitution 
of  the  state.  The  constitutional  provision 
for  this  office  is  in  the  following  words: 
''The  legislature  shall  provide  for  a  state 
examiner,  who  shall  be  appointed  by  the 
governor  and  confirmed  by  toe  senate.  His 
duty  shall  be  to  examine  the  accounts  of 
[the]  state  treasurer,  supreme  court  clerks, 
district  court  clerks,  and  all  county  treas- 
urers.  and  treasurers  of  such  other  public  in- 
stitutions as  the  law  may  require,  and  pie] 
shall  perform  such  other  duties  as  the  lei^iB- 
lature  may  prescribe.  He  shall  report  at 
least  once  a  year,  and  oftener,  if  required, 
to  such  officers  as  are  designated  by  the  leg- 
islature. His  compensation  shall  be  fixed 
by  law."  Wyo.  Const,  art.  4,  ^  14.  The 
act  referred  to.  creating  the  office  (Sess. 
Laws  1890-91,  chap.  84),  fixes  the  compen- 
sation in  the  following  language :  **  Sec.  27. 
The  state  examiner  shall  receive  an  annual 
salary  of  two  thousand  dollars,  and  a  con- 
tingent fund  of  not  to  exceed  fourteen  hun- 
dred  dollars  for  the  incidental  expenses  of 
his  office,  which  same  shall  be  paid  by  the 
treasurer  of  the  state,  in  the  same  manner  as 
other  salaries  and  expenses  of  state  officers 
are  paid.**  The  first  state  legislature  made 
an  appropriation  "for  state  examiner  from 
January  tenth,  eighteen  hundred  and  ninety- 
one,  four  thousand  dollars'*  (Sess.  Laws 
1890-91,  chap.  61,  g  2),  the  act  being  ap- 
proved on  the  same  day  as  the  act  fixing  the 
compensation  and  duties  of  the  state  ex- 
aminer. This  appropriation  was  in  the  gen- 
eral appropriation  bill  for  the  expenses  of 
the  state  government,  and  covered  the  period 


Koss.— As  to  neoesBlty  of  speoiflc  appropriation  In  I  v.  Hovey  (Kan.)  18  L.  R.  A.  SSI,  andfiAte;  Carr  v« 
order  to  Justify  payment  of  public  money,  see  I  State  and.)  11 L.  B.  A.  870;  State  v.  Hlokman  (Mont.) 
Henderson  v.  8tat«  Soldiers  Sc  Sailors  Monument  I  8  L.  E.  A.  403^ 
Oomrs.  and.)  18  L.  R.  A.  ISO,  and  note:  Henderson  ' 
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from  the  paasage  of  the  act  until  and  includ- 
-ing  March  81,  1898.  No  appropriation  was 
rmade  in  the  appropriation  act,  or  by  any 
^statute  passed  by  the  second  legislature,  for 
the  salary  or  contingent  expenses  of  the  state 
examiner  for  the  fiscal  years  and  biennial 
term  beginning  March  8i,  1808,  and  ending 
March  81,  1^5,  although  appropriations 
-were  made  to  pay  the  salaries  of  all  state 
officers  except  the  veterinarian,  the  examiner, 
4kDd  the  bofutl  of  livestock  commissioners. 
The  claim  of  the  relator  is  based  wholly 
'Upon  the  provisions  of  section  27  of  the  Act 
-creating  the  office  of  examiner,  quoted  iupra. 
The  following  are  the  provisions  of  the 
^constitution  relating  to  the  payment  of 
moneys  from  the  treasury  of  the  state: 
'^Except  for  Interest  on  [the]  public  debt, 
money  shall  be  paid  out  oi  the  treasury  only 
on  appropriations  made  by  the  legislature, 
and  in  no  case  otherwise  than  upon  warrant 
<irawn  by  the  proper  officer  in  pursuance  of 
law."  Article  8,  ^85.  ''No  money  shall 
be  paid  out  of  the  state  treasury  except  upon 
-appropriations  by  law,  and  on  warrant  drawn 
by  the  proper  officer,  and  no  bills,  claims, 
accounts,  or  demands  against  the  state,  or 
any  county  or  political  subdivision,  shall  be 
audited,  allowed,  or  paid,  until  a  full  item- 
ized statement  in  writing,  verified  by  affi- 
davit, shall  be  filed  with  the  officer  or  officers 
^whose  duty  it  may  be  to  audit  the  same." 
Article  16,  g  7.  It  will  be  seen  that  the 
^rst  section  quoted  (art.  8,  g  85)  employs 
the  words  ''appropriations  made  by  the  leg- 
islature," while  the  latter  (art.  16,  §7)  uses 
the  term  "appropriation  by  law."  These 
terms  "legislature"  and  "law"  seem  to  be 
used  as  synonyms.  They  appear  to  be  em- 
ployed interchangeably,  and  are  evidently  so 
usea  in  the  section  directing  the  creation  of 
the  office  of  state  examiner  (art.  4,  g  14, 
^upra),  where  the  direction  is  that  the  "leg- 
islature" shall  provide  for  the  office ;  specify- 
ing, in  the  list  of  his  duties,  that  he  shall 
perform,  such  other  duties  as  the  "legisla- 
ture" may  prescribe,  and  providing  that  he 
«hall  examine  such  other  public  institutions 
as  the  "  law"  may  require.  His  compensa- 
tion shall  be  fixea  by  "law."  The  executive 
of  the  state  is  intrusted  with  a  veto  power 
by  the  constitution,  which  may  be  overrid- 
den by  a  vote  of  two  thirds  of  the  members 
elected  to  each  house,  and  which  may  become 
an  absolute  veto,  if  the  bill  be  not  approved, 
in  case  it  is  presented  to  him  within  the  last 
three  days  of  the  session,  and  he  retains  it 
without  returning  it,  when  he  has  fifteen 
days  after  the  adjournment  to  approve  or 
disapprove  it.  It  certainly  cannot  be  suc- 
cessfully contended  that  the  legislature  alone 
can  enact  any  law  without  the  assent  of  the 
governor,  or  by  passing;  it  with  a  two-thirds 
vote  of  the  membership  of  each  house,  ex- 
cept where  his  veto  becomes  absolute  by  the 
failure  to  pass  and  present  the  bill  to  him 
In  sufficient  time  for  him  to  return  it  with 
his  objection  to  the  house  where  it  originated. 
In  other  words,  any  appropriation,  to  be 
effective,  must  be  a  "law."  Possiblv,  the 
meaning  of  these  constitutional  provisions, 
construed  together,  is  that  an  appropriation 
must  be  maae  by  statute,  and  not  by  the 
^LRA. 


force  of  any  con^titutlonal  provision.  It  ii 
not  necessary,  however,  to  consider  this  ques- 
tion, as  the  appropriation  in  this  case,  if  any 
there  be,  is  made  by  a  statute,  and  not  by 
reason  of  any  provision  of  the  constitution. 
Does  section  27  of  chapter  84  of  the  Session 
Laws  of  1890-91,  which  provides  for  the  com- 
pensation of  the  state  examiner,  make  a  valid 
appropriation  for  his  salary?  There  is  no 
provision  in  our  constitution,  as  there  is  in 
the  constitution  of  some  states,  requiring  leg- 
islative appropriations  annually  or  hien- 
nially  to  nuuie  funds  in  the  treasury  avail- 
able for  the  payment  of  the  ordinary  expenses 
of  the  government.  The  limitation  m  the 
Federal  Constitution  Is  that  "no  money  shall 
be  drawn  from  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law." 
The  object  of  this  limitation,  and  that  con- 
tained in  the  constitutions  of  the  several 
states  of  similar  import,  is  to  secure  to  the 
legislative  department  the  exclusive  power 
of  deciding  how,  when,  and  for  what  pur- 
poses the  public  funds  shall  be  applied  in 
carrying  on  the  government.  2  Ops.  Atty- 
Gen.  TJ.  8.  670.  It  had  iU  origin  in  the 
British  parliament,  when  the  people  of  Great 
Britain,  to  provide  against  abuse  oy  the  king 
and  his  ofllcers  of  the  discretionary  power 
with  which  thev  were  vested,  demanded  that 
the  public  funds  should  not  be  drawn  from 
the  treasury  except  in  accordance  with  ex- 
press appropriations  therefor  made  by  par- 
liament. Uallsm,  Const.  Hist.  5ft.  This 
was  the  fruit  of  the  English  revolution  of 
1688,  which  sent  the  king  to  Versailles,  and 
changed  the  succession  to  the  throne.  This 
wise  restraint  has  become  a  part  of  the  fund- 
amental law  of  nearly  every  state  in  the 
Union.  It  has  been  well  said  that  these  pro- 
visions were  "obviously  inserted  to  prevent 
the  expenditure  of  the  people's  treasure  with- 
out their  consent,  either  as  expressed  by 
themselves  In  the  organic  law,  or  by  their 
representatives  in  constitutional  acts  of  leg- 
islation. To  use  the  1  anguage  of  Ju9tic9  8  tory 
(vol.  8,  Com.  g  1842),  Tu  purpose  Ms  to  se- 
cure regularity,  punctuality,  and  fidelity  in 
the  disbursements  of  the  public  money.' 
And,  as  said  by  Judge  Tucker  In  his  Com- 
mentaries, .  .  .  all  the  expenses  of  the 
government  being  paid  by  the  people,  it  is 
le  right  of  the  people,  not  only  not  to  be 
taxed  without  their  own  consent,  or  that  of 
their  representatives  freely  chosen,  but  also 
to  be  actually  consulted  upon  the  disposal  of 
the  money. '  8uch  a  provision,  says  the  same 
learned  writer,  'forms  a  salutary  check,  not 
only  upon  the  extravagance  and  profusion  in 
which  the  executive  department  might  in- 
dulge itself,  and  its  adnerents  and  depend- 
ents, but  also  against  any  misappropriation 
which  a  rapacious,  ambitious,  or  otherwise 
unfaithful  executive  might  be  disposed  to 
make.  In  those  governments  where  the  peo- 
ple are  taxed  by  the  executive,  no  such  check 
can  be  interposed.  The  prince  levies  what- 
ever sum  he  thinks  proper,  and  would  deem 
it  sedition  against  him  and  his  government 
if  any  account  were  reouired  of  hinr  in  what 
manner  he  had  disposea  of  any  part  of  them. 
Such  is  the  difference  between  governments 
where  there  is  responsibility  and  where  there 
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Is  none.  * "  TTumuu  ▼.  Oweng,  4  Md.  225. 
This  opinion,  which  has  been  much  cited, 
then  proceeds  to  show  that  the  constitutional 
provisions  in  that  state,  that  the  comptroller 
** shall  receive''  an  annual  salary  of  $2,500, 
was  the  expression  of  the  will  of  the  people 
in  their  written  constitution,  and  must  be 
obeyed,  as  the  fiat  of  their  supreme  will. 
The  constitution  of  Maryland  inhibited  the 
legislature  from  diminishing  the  salary  of 
state  officers,  and  on  this  point  the  court 
says :  **  Were  it  not  for  such  a  provision,  the 
whole  government  would  exist  only  by  per- 
mssion  of  the  legislature.  It  can  only  be  car- 
ried on  through  tHe  instrumentality  of  indi- 
viduals, and  their  services  can  only  be 
obtained  by  being  paid  for.  The  framers  of 
the  constitution  and  the  people  who  adopted 
it,  aware  of  this,  determined  not  to  submit 
the  durability  of  their  work  to  the  caprice, 
passion,  or  prejudice  which  possibly  might, 
at  times  of  great  excitement,  triumphantly 
rule  the  action  of  the  legislature,  and  there- 
fore wisely  did  the  work  themselves  by  in- 
grafting in  the  organic  law  a  provision  for 
the  protection  of  those  who  should  be  charged 
with  its  execution;  in  other  words,  they 
made  the  appropriation.** 

In  our  state  constitution,  salaries  provided 
for  certain  state  officers,  the  governor,  secre- 
tary of  state,  auditor,  and  treasurer,  are  tem- 
porarily fixed,  "until  otherwise  provided 
by  law,**  with  the  rule,— repeated  in  al- 
most every  instance  where  salaries  are  men- 
tioned,— that  such  salaries  shall  not  be  in- 
creased or  diminished  during  the  period  for 
which  such  officers  were  elected  or  appointed ; 
and,  in  addition  to  this,  there  is  the  general 
rule  prescribed  that  no  law  shall  increase  or 
diminish  the  salary  of  any  public  officer  after 
his  election  or  appointment.  Article  8,  §  82. 
This  was  intended  to  secure  official  inde- 
pendence, and  to  prevent  the  legislature  from 
Deing  assailed  by  the  demands  of  importunate 
officials,  to  the  detriment  of  public  business. 
The  stability  and  permanence  of  the  salaries 
of  public  officials  were  guaranteed  by  the 
constitution,  after  once  fixed,  secure  during 
the  official  term  from  legislative  control. 
Conterse  County  Oomrs.  v.  Bums,  3  Wyo. 
704-718.  Although  some  courts  seem  to  dis- 
tinguish between  salaries  fixed  by  the  con- 
stitution and  those  fixed  by  an  unrepealed 
statute,  it  seems  that  this  is  a  distinction 
more  nice  than  wise.  In  either  case,  the 
people  have  given  their  assent  to  the  meas- 
ure,— in  one  method  by  their  organic  law, 
which  they  have  accepted,  adopt^^d,  and  rat- 
ified by  their  votes,  and  in  the  other  by  their 
representatives  in  the  legislature.  The  sal- 
aries are  to  be  fixed  by  law,  and  all  such 
officers,  whether  of  the  state,  county,  city, 
town,  or  school,  "shall  be  paid  fixed  and 
definite  salaries."  Wyo.  Const,  art.  14,  g  1. 
The  law  relating  to  the  state  examiner  pro- 
vides that  he  "shall  receive**  an  annual  sal- 
ary of  $2,000,  and  the  constitution  requires 
that  his  compensation  shall  be  fixed  by  law, 
and  shall  be  a  fixed  and  definite  salary, 
which  shjill  not  be  increased  or  diminished 
after  his  election  or  appointment.  It  will 
be  conceded  that  the  second  legislature  could 
not  have  reduced  his  salary  durinir  his  term, 
24  L.  R  A. 


either  by  a  direct  act  for  that  purpose  m  lo 
an  appropriation  bill.  It  is  equally  clear 
that  they  could  not  take  it  away,  directly  or 
indirectly.  An  imperative  direction  to  cre- 
ate the  office  is  found  in  the  constitution,  and 
the  same  authority  is  bestowed  in  that  in- 
strument to  fix  the  compensation.  The  first 
state  legislature,  in  obedience  to  that  man- 
date, did  create  the  office,  and  fixed  the  com- 
pensation of  the  officer.  This  law  has  not 
been  repealed.  If  the  constitution  had  fixed 
the  salary,  and  the  time  and  manner  of  pay- 
ment, there  would  have  been  no  doubt,  un- 
der the  great  weight  of  authority,  that  thia 
would  have  been  an  appropriation  made  by 
"law.**  as  the  supreme  law  had  so  provided, 
and  an  act  of  the  legislature,  it  seems,  would 
have  been  unnecessary.  Stats  v.  Hiekman, 
9  Mont.  870,  8  L.  R.  A.  408 ;  citing,  in  sup- 

e)rt  of  this  proposition,  Thomas  v.  Owens,  4 
d.  189 ;  Qresn  v.  PumsU,  12  Md.  838 ;  State 
Y.  Weston,  4  Neb.  216.  In  this  case  (State 
y.  Eickman)  the  Montana  supreme  court  saya 
upon  this  point :  "  We  do  not  know  of  any 
rule  to  the  contrary  where  the  same  consti- 
tutional provisions  exist  which  are  embod- 
ied ip  the  supreme  law  of  the  state.  An 
illustration  of  the  principles  which  are  ap- 
plied where  salaries  of  the  officers  are  not 
prescribed  by  the  constitution,  and  the  case- 
of  Thomas  v.  Ovwis,  supra,  is  not  followed, 
may  be  found  in  Myers  v.  English,  9  Cal. 
848."  And,  a^ain:  "We  cannot  add  any- 
thing to  the  discussion  of  this  vital  proposi- 
tion. The  doctrines  which  were  announced 
in  Thomas  v.  Owens,  supra,  have  been  ac- 
cepted for  years  without  a  question,  and  have 
remained  inflexible  under  every  test.  **  In  the 
California  case  Jfyers  v.  English,  supra,  the 
court  declined  to  follow  the  ruling  in  Thomas 
v.  Ou>ens,  but  Field,  J. ,  did  not  concur  with 
the  other  two  judges  in  the  opinion,  althoueb 
he  did  not  expressly  dissent.  The  court  In 
the  Montana  case  seems  to  think  there  was  a 
difference  in  applying  a  direct  constitutional 
provision  providing  for  salaries  of  state  offi- 
cers and  one  made  by  a  statute  in  force ;  but 
the  California  court  held  differently,  and 
say :  "  But  we  think  it  must  be  conceded  that 
the  decision  is  a  case  in  point,  and  sustains, 
fully,  the  position  taken,  notwithstanding 
this  difference.  The  principle  involved  ia 
the  same.*'  And,  further:  "But,  with  all 
due  deference  to  the  learned  and  distin- 
guished jurists  who  decided  the  case  of 
Thomas  v.  Owens,  we  are  compelled  to  arrive 
at  a  different  conclusion.** 

The  opinions  of  the  California  supreme 
court  have  not  been  consistent  on  this  sub- 
ject, as  appears  in  the  note  to  the  case  of 
Garr  r.  State,  22  Am.  St.  Rep.  638,  takea 
from  127  Ind.  204,  [11  L.  R.  A.  370.  J 
In  the  case  of  Peopls  v.  Brooks,  16  Cal.  11, 
at  page  28,  the  court  announces  this  doctrine : 
"When  the  constitution,  therefore,  says  tliat 
'no  money  shall  be  drawn  from  the  treasury 
but  in  consequence  of  appropriations  made 
by  law,*  it  only  means  that  Ho  money  shall 
be  drawn  except  in  pursuance  of  law. "  Thi» 
decision  was  evidsntly  not  in  harmony  with 
Redding  v.  Bell,  4  Cal.  883,  and  Myers  v. 
English,  9  Cal.  848,  and  it  was  apparently 
overruled  in  Stratum  y.  Qreen,  46  Cal.  149^ 
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where  the  rale  announced  in  Bedding  t.  BeU, 
WM  "preferred ;"  but  the  later  cuos  in  that 
-state  an  in  harmony  with  the  cases  of  People 
T.  Brookii  Proa  ▼.  Dunn,  80  Gal.  220;  and 
Humbert  ?.  Dunn,  84  Cal.  57.  See  BUUe  ▼. 
Euonne}f,  10  Mont.  485.  In  the  case  of  Hum- 
beri  ▼.  Dunn  the  relator  was  a  member  of 
an  examining  commission  on  riven  and  har- 
bon,  and  asked  for  a  writ  of  mandate  com- 
manding the  comptroller  of  the  state  to  draw 
a  warrant  in  favor  of  relator  for  $200  for  sal- 
ary as  a  member  of  said  commission  for  the 
month  of  November,  1889,  the  same  having 
been  presented  to  the  state  board  of  examin- 
«re,  and  by  them  audited,  allowed,  and  ap- 
proved, and  ordered  paid  out  of  any  monev 
in  the  state  treasury  not  otherwise  appropri- 
4ited ;  the  comptroller  having  refused  to  draw 
his  warrant  therefor.  The  court  says  that  the 
usual  formula,  "There  is  hereby  appropri- 
ated the  sum  of dollars  out  of  any 

moneys  in  the  state  treasury  not  otherwise 
-appropriated  for  the  payment  of  salaries," 
•etc ,  is  not  found  in  tne  act,  but  the  inten- 
tion of  the  legislature  was  clearly  manifested 
in  the  language  used,  which  was  that  ''each 

member shall  receive  a  salary  of  two 

thousand  four  hundred  dollars  per  annum, 
payable  monthly, "  and  that  it  was  to  be  paid 
x>uc  of  any  money  in  the  state  treasury  not 
•otherwise  appropriated;  and  it  held  that 
there  was  nothing  in  such  language  indicat- 
ing any  intention  to  postpone  the  payment 
of  the  salaries  of  the  commission  until  the 
next  session  of  the  legislature.  In  this  case, 
as  in  the  case  of  Peome  v.  Brooke,  it  was  held 
that  it  is  not  essential  to  the  validity  of  an 
appropriation  that  the  usual  formula,  "There 
is  hereby  appropriated  the  sum,"  etc.,  or 
any  of  them,  should  be  used,  if  the  legisla- 
ture fixed  the  amount  of  the  claim,  and  des- 
ignated its  payment  out  of  a  certain  fund. 
In  CampbeU  t.  State  Soidiere  d  Sailore  Monu- 
ment Comre.,  115  Ind.  594.  an  act  of  the  state 
legislature  appropriating  $200,000  for  the 
erection  of  a  soldiers'  and  sailora'  monument, 
and  providing  a  compensation  for  the  com- 
missionere  and  their  secretary,  was  under  con- 
ai<ieration.  It  was  held  thai  the  sum  appro- 
priated must  be  applied  to  the  structural 
work  of  the  monument,  excluding  incidental 
expenses  and  the  compensation  of  the  ofiicers, 
and  that  these  expenses  and  compensation 
•could  be  paid  under  another  statute,  author- 
izing the  auditor  of  state  to  draw  warrants 
on  the  treasurv  for  all  moneys  directed  by 
law  to  be  paid  out  of  the  treasury  to  public 
officere,  or  for  any  other  object  whatever,  as 
the  same  become  payable.  The  court  says : 
"It  is  true,  as  claimed,  that  no  money  can 
be  rightfully  drawn  from  the  treasury,  ex- 
oept  in  purauance  of  an  appropriation  made 


by  law ;  but  such  an  appropriation  may  be 
made  impliedly,  as  well  as  expressly,  and  in 
^neral,  as  well  as  specific,  terms.    It  may 


also  be  a  continuing  or  fixed  appropriation, 
as  well  as  one  for  a  temporary  purpose  or  a 
limited  period.  The  use  of  technical  words 
in  a  statute  making  an  appropriation  is  not 
necessary.  There  may  be  an  appropriation 
of  public  moneys  to  a  given  purpose  with- 
out in  any  manner  designating  the  act  as  an 
Appropriation.  It  may  be  said,  generally, 
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that  a  direction  to  the  proper  officer  or  oflli- 
cere  to  pay  money  out  of  the  treasury  on  a 
given  claim  or  class  of  claims,  or  for  a  given 
object,  may  by  implication  be  held  to  be  an 
appropriation  of  a  sufficient  amount  of  money 
to  make  the  required  payments.  JUetine  v. 
8tate,  20  Ind.  828."  This  case  was  affirmed 
in  Hendereon  v.  StcUe  Soidiere  A  Sailore  Monu- 
ment Oomre.,  129  Ind.  92,  18  L.  R.  A.  169. 

In  State  v.  Weeton,  6  Neb.  16,  it  was  held 
that,  as  the  provisions  of  the  ccmstitution  of 
Nebraska  were  that  no  money  could  be  drawn 
from  the  treasury  except  in  pursuance  of  a 
"specific"  appropriation  made  by  law,  there 
was  no  such  specific  appropriation  made  by 
a  statute  which  provided  lor  the  compensa- 
tion of  an  officer,  or  the  incidental  expenses 
of  his  office,  and  when  they  were  to  be  paid, 
as  the  manner  of  payment  and  out  of  what 
particular  fund  they  were  to  be  paid  was  not 
mentioned,  the  statute  being  silent  in  that 
respect.  A  ruling  to  the  same  eifect  may  be 
found  in  State  v.  Kennep,  10  Mont.  485,  and 
tne  syllabus  to  the  case  indicates  that  the 
constitutional  limitation  in  Montana  is  about 
the  same  as  that  of  Nebraska.  The  word 
"specific"  is  omitted  in  the  provision  in  our 
constitution ;  but,  if  it  were  not,  the  reason- 
ing in  the  case  of  State  v.  Bordelon,  6  La. 
Ann.  68,  seems  to  me  to  be  clearer.  It  is 
said  in  the  judgment  of  the  district  court,  a 
view  which  was  adopted  by  the  supreme 
court :  "  Is  the  appropriation  specific  in  the 
intent  of  the  constitution?  It  is  specific  in 
the  amount  to  be  paid,— two  thousand  five 
hundred  dollars  a  year.  It  is  specific  in  the 
person  to  whom  it  is  to  be  paid,  —one  or  the 
other  of  the  named  officere,  as  the  case  may 
be.  It  is  specific  as  to  the  time  when  the 
money  is  to  be  paid,— in  each  year  during 
two  years.  It  is  specific  as  to  the  purpose 
for  which  it  shall  be  used,— the  maintenance 
of  the  Legion,  [of  the  Louisiana  militia] 
and  certain  other  volunteer  companies.  It  is 
specific  as  to  the  money  out  of  which  the 
same  shall  be  paid, — any  moneys  in  the  treas- 
ury not  otherwise  appropriated.  In  what 
other  respects  an  appropriation  could  be  con- 
stitutionally required  to  be  specific  has  not 
been  suggested  by  counsel,  nor  does  it  occur 
to  the  court.  In  the  only  sense,  then,  in 
which  the  words  of  the  constitution  can  have 
any  meaning,  so  as  to  distinguish  a  specific 
appropriation  from  any  other  appropriation, 
the  present  act  seems  to  be  as  specific  as  It 
can  possiblv  be  made." 

It  was  said  in  Beynolde  v.  Taylor,  48  Ala. 
480,  where  the  law  fixing  the  compensation 
of  marshal  of  the  supreme  court  declared, 
"The  annual  salary  of  the  marshal  is  two 
thousand  dollars,"  and  a  general  section  of 
the  code  provided,  in  effect,  that  the  salaries . 
of  all  officere  are  pavable  monthly,  notwith- 
standing the  fact  that  the  legislature  had 
made  an  appropriation  in  another  and  later 
act  for  such  officer  at  the  rate  of  $1,000  per 
annum,  it  was  held,  under  the  authority  of 
a  case  decided  thirty  years  previous,  MchoU 
V.  Comptroller,  4  Stew.  &  P.  154,  that,  in 
order  to  authorize  the  comptroller  to  issue 
his  warrant  on  the  treasury  for  the  amount 
of  the  salary,  it  was  not  necessary  that  there 
should  be  a  special  annual  appropriation  by 
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act.  of  the  legislature,  where  there  was  a  gen- 
eral law  fixing  the  amount  of  the  salary,  and 
prescribing  its  payment  at  particular  per- 
iods ;  and  the  court  observed  :  **  We  are  not 
aware  that  this  decision  has  been  doubted 
from  that-  day  to  the  present  time."  It  has 
been  no  unusual  thing  for  a  legislature  to 
adjourn  without  making  appropriations  for 
the  salaries  of  state  officials,  or  some  of  them, 
either  through  intention  or  mistake.  In 
Colorado  it  was  held  by  the  attorney -general 
that  a  law  fixinir  the  salary  of  the  adjutaut 
general  at  $1,80(J  per  year,  payable  monthly, 
the  same  as  a  general  provision  as  to  otlier 
state  officers,  constituted  an  appropriation, 
within  the  meaning  of  the  constitution  of 
that  state,  which  closely  resembles  in  this 
particular  our  fundamental  law.  This  opin- 
ion says  that  "  the  case  of  Peaple  r,  Spruance, 
8  Colo.  580,  might  appear,  from  a  casual 
reading,  to  be  opposed  to  the  proposition 
al)ove,  but  a  careful  reading  of  this  decision 
shows  that  it  does  not  apply  to  any  case  of 
fixed  salaries,  such  salaries  being  guaranteed 
by  the  constitution."  Rep.  Atty-Gen.  Colo. 
1800-91,  p.  60,  followed  by  the  next  attor- 
ney-general of  that  state,  Rep.  1891-92,  p. 
^3.  The  Indiana  legislature  failed  to  make 
any  appropriation  for  the  fiscal  year  ending 
October  31,  1888,  The  attorney -general  of 
that  state  held  that  a  general  act  providing 
that  the  ofilcers  named  therein  slioiild  be  en- 
titled to  receive  and  charge  for  their  services 
as  such  ofldcers  the  salaries,  fees,  and  com- 
pensation allowed  and  set  out  in  the  act, 
and  this  and  other  statutes,  either  ** expressly 
appropriated  the  sums  named,  or  provided 
that  the  officer  shall  receive  the  sum  named 
as  his  salary,  thereby  creating  an  appropria- 
tion by  force  of  the  language  used, "  acccord- 
ing  to  the  rules  laid  down  in  the  opinion 
deduced  from  the  decisions  of  the  courts. 
Rep.  and  Ops.  Atty-Gen.  Ind.  1888,  p.  155. 
These  views  of  the  law  departments  of  these 
states  seem  to  have  been  accepted  without 
question  and  without  a  struggle  in  the 
courts. 

But  we  have  a  ruling  in  this  jurisdiction, 
made  at  an  early  day,  which  is  directly  in 
point.  The  legislature  had  failed  to  make 
a  direct  appropriation  for  the  transportation 
of  cr i  mi  nal  s.  The  su  preme  cou  rt  of  the  terr i  - 
tory  held  that  a  general  law  providing  that 
the  county  commissioners,  when  it  became 
necessary  to  transport,  or  to  transport  and 
provide  for,  any  idiot,  lunatic,  insane,  blind' 
deaf,  deaf-mute,  or  criminal  to  any  eastern 
asylum,  school,  or  prison,  should  apply  to 
the  governor  for  pecuniary  or  other  aid  in 
such  case ;  and,  if  the  governor  approved  the 
application,  he  was  authorized  to  call  upon 
the  auditor  for  a  warrant  upon  the  treasurer, 
in  favor  of  the  board  of  county  commission- 
ers, sufficient  for  the  purpose,  and  it  should 
be  placed  in  the  hands  of  che  county  com- 
missioners, who  should  be  officially  and  per- 
sonally responsible  for  the  proper  application 
of  such  funds,  as  far  as  they  miglit  be  able, — 
was  a  sufficient  authority  to  compel  the  audi- 
tor to  audit  the  proper  account  lor  the  same, 
and  to  compel  the  treasurer  either  to  pay  the 
account  when  audited,  or  to  certify,  that  there 
was  no  funds  in  the  treasury  to  pay  the  same. 
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Donnellan  ▼.  NieTwUs,  1  Wyo.  61.    It  was  i» 
effect  held  that  the  general  statute  met  sncb* 
emerirencies  as  the  one  presented, — Uie  fail- 
ure o?  The  legislature  to  appropriate  money» 
for  such  purposes  in  an  appropriation  bill. 
In  the  general  appropriation  act  of  the  sec- 
ond legislature,  making  appropriations  until' 
March  31,   1895,  which  fails  to  provide  for 
the  salary  and  expenses  of  the  veterinarian, 
and  the  examiner  (Sess.  Laws  1893,  chap. 
32),   section  48  provides  that  any  and  all 
balances  remaining  in  the  treasury  on  the 
dlst  day  of  Miirch,  1895,  more  than  the  out- 
standing obligations  then  contracted  for.  and 
properly  payable  from  such  appropriations, 
shall  be  converted  into  the  general  fund  od 
that  day,  but  excepted  from  the  provisions, 
of  the  section  all  balances  in  any  special  fund 
established  by  law,  which  are  continued  in 
their  respective  fund,  and  made  available- 
for  tlieir  proper  use.     Section  49  of  this  Act 
repeals  all  inconsistent  acts  and  parts  of  acts, 
and  provides  that  *^no  money  shall  be  paid 
out  of  the  state  treasury  during  the  period 
covered  by  this  act,  and  for  tiie  purposes- 
hereinafter  provided,  in  excess  of  the  appro- 
priations hereby  made,  or  otherwise  specially 
provided  by  law,"  etc.    It  seems,  then,  that 
the  legislature  intended  that  other  appropri- 
ations theretofore  made  were  to  be  paid,  and 
other  funds  theretofore  created  were  to  remain* 
intact,  and  subject  to  future  disposition  ac-  * 
cording  to  law,  untrammeled  by  this  general' 
appropriation  act.     In  addition  to  the  con- 
stitutional provision,  the  territorial  statutes- 
continued  in  force  after  the  admission  of  the- 
state  provide  that  no  warrant  shall  be  drawib 
by  the  auditor,  or  paid  by  the  treasurer,  un- 
less the  money  has  l)een  previously  appro- 
priated by  law,  and,  further,  that  in  all  cases 
where  the  law  recognizes  a  claim  for  moneys 
against  the  territory  (state),  and  no  appro- 
priation shall  be  made  by  law  to  pay  the- 
same,  the  auditor  shall  audit  and  adjust  the- 
same,  and  give  the  claimant  a  certificate  of 
the  amount  therefor,  under  his  official  seal, 
if  demanded,  shall  report  the  same  to  the- 
legislature,  with  as  little  delay  as  possible. 
Wyo.   Rev.    Stat.    §§  1709,    :711.     Anoiher 
provision  is  that,  in  all  casen  of  accounts 
audited  and  allowed  against  the   territory 
(state),  and  in  all  cases  of  grants,  salaries, 
pay,  and  expenses  allowed  by  law,  the  au- 
ditor shall  draw  a  warrant  on  the  treasurer 
for  the  amount  due,  in  the  form  set  forth  by 
the  revenue  department.    Id.  §  1708.     The 
provision  is  for  the  issuing  of  the  certificate 
of  indebtedness  by  the  auditor,  where  the  law 
recognizes  a  claim  against  the  state,  but  there 
is  no  appropriation  to  pay  for  it,  or'some 
portion  of  it.    It  seems  that  salaries  **  al  lowed 
by  law"  were  not  to  be  governed  by  this 
provision,  but  by  that  of  another  section, 
svpra,  where,  in  such  case,  the  auditor  shall 
draw  his  warrant  upon  the  treasurer  for  the- 
amount  due.     Under  a  statute  in  Alabama 
requiring  the  comptroller  or  auditor  to  ex- 
amine and  adjust  the  claims  of  all  persons, 
against  the  state,  where  provision  for  pay- 
ment had  been  made  by  law,  it  was  held  that 
such  a  provision  **  manifestly  refers  to  special 
claims  against  the  state,  and  does  not  refer 
to  the  salaries  of  public  officers,  where  not. 
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only  the  amount,  but  the  time  of  payment, 
is  determined  bj  the  general  law."  Beynalds 
T.   TayUn-,  43  Ala.  480. 

The  annual  salary  of  the  examiner  must  be 
paid  by  the  treasurer  of  the  state  in  the  same 
manner  as  other  salaries  of  state  officers  are 
paid.  This  indicates  that  the  salary  is  to  be 
paid  out  of  tlie  same  fund  as  that  from  which 
other  state  officers  are  to  be  paid.  It  has 
never  been  the  legislative  custom  in  this 
jurisdiction  to  make  biennial  appropriations 
at  each  regular  legislative  session  for  all 
purposes,  or  to  meet  all  the  obligations  of 
the  state,  contracted  or  incurred  by  statute. 
The  acts  for  the  maintenance  of  the  university 
and  the  insane  asylum  each  require  the  levy 
of  a  specific  tax  annually  for  such  purpose, 
and  this  has  been  deemed  a  continuing  appro- 
priation. After  the  taking  effect  of  these  acts 
providing  for  such  specific  levies,  no  subse- 
quent legislature  has  deemed  it  necessary  to 
grovide  for  the  support  of  these  institutions 
y  direct  appropriations  therefor,  or  by  re- 
newing the  tax ;  and  the  same  may  be  said 
of  the  tax  levied  annually,  pursuant  to  law, 
for  the  incidental  expenses  connected  with 
the  management  of  the  capitol  building.  In- 
terest on  the  public  debt  is  paid  without  a 
direct  appropriation  therefor.  The  first  state 
legislature  provided  for  the  compensation 
of  presidential  electors  in  a  special  act 
regulating  their  duties  and  time  and  place 
of  meeting.  No  specific  appiopriation  was 
made  otherwise  than  by  this  act,  and  none 
was  necessary,  as  the  appropriation  in  the  act 
itself  was  sufficient,  and  is  a  perpetual  one, 
so  long  as  the  law  is  in  force.  It  is  clear 
that  the  act  creating  the  office  of  state  exam- 
iner does,  in  section  27  thereof,  make  an  ap- 
propriation at  least  for  the  salary  of  such 
ofiScer,  which  is  a  continuing  appropriation. 
The  appropriation  is  exact  as  to  the  amount 
of  money,  the  person  to  whom  it  is  to  be 
paid,  when  it  is  to  be  paid.—that  is,  for  each 
year, — ^and  that  the  treasurer  shall  pay  it. 
The  direction  to  the  treasurer  to  pay  the 
amount  of  the  annual  sal  air  of  the  examiner 
to  that  officer  may  be  held  by  implication  to 
be  an  appropriation  of  a  sufficient  amount 
of  money  to  make  the  required  payments. 
Campbell  v.  State  Soldiers  dk  Sailors  Monument 
Comrs.  115  Ind.  594.  The  fund  set  apart  and 
allotted  to  this  purpose  is  the  general  fund 
of  the  state  provided  from  the  general  rev- 
enue. The  expenses  of  maintaining  the  state 
government  are  paramount  to  all  others,  and 
must  be  set  apart  before  other  claims  are 
paid.  Be  Appropriatione  by  Oeneral  AssemMp, 
13  Colo.  810.  It  is  true  that  no  time  of  pay- 
ment of  the  salary  of  the  examiner  is  pro- 
vided in  the  act.  but  I  do  not  think  this  is 
material .  It  has  been  the  custom  to  pay  state 
officers  in  this  state  monthly,  where  there  is 
no  particular  time  prescribed  b^  statute  when 
they  shall  be  paid,  or  at  what  intervals  pay- 
ments may  be  made  on  account  of  their  sal- 
aries. This  was  conceded  on  argument,  and 
is  so  alleged  in  the  i)etition,  which  must  be 
taken  as  true  on  demurrer.  It  can  make  no 
difference  to  the  state  that  this  method  is 
.  pursued,  and  it  may  be  left  to  the  auditing 
*  department  to  fix  such  a  rule  of  monthly 
payments,  when  there  is  no  provision  of  the 
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law  to  the  contrary.  There  being  no  statu- 
tory or  constitutional  provision  fixing  the 
time  of  payment  of  certain  state  officers,  in- 
cluding the  examiner,  the  auditor  and  treas- 
urer may  very  properly  make  a  rule  that  the 
salaries  of  such  officers  may  be  paid  monthly. 
As  has  been  indicated  herein,  the  constitu- 
tional requirement  that  no  money  shall  be 
paid  from  the  treasury  except  by  appropria- 
tions made  by  the  legislature  or  by  law 
means  that  no  money  shall  be  paid  out  of  the 
treasury  except  in  pursuance  of  some  law. 
It  inhibited  the  expenditure  of  public  mon- 
eys at  the  mere  caprice  of  those  in  power  at 
their  own  pleasure,  without  authority  de- 
rived from  the  sovereign  people,  as  expressed 
by  them,  either  in  their  written  constitution, 
or  by  the  consent  of  their  reprcscntativea 
freely  chosen,  in  their  solemn  enactment. 
The  appropriation  here  made  is  by  law  and 
bv  the  legislature,  and  that  expressed  will 
o!  the  people,  through  their  chosen  represen- 
tatives, stands  unrepealed  and  unmodified. 
A  law  fixing  the  salary  of  a  public  officer 
cannot,  under  the  constitution,  be  so  modi- 
fled  or  repealed  as  to  increase  or  diminish 
his  salary  or  emoluments  after  his  election* 
or  appointment.  In  the  United  States  it  is* 
conceded  to  be  a  fundamental  axiom  of  gov- 
ernment that  the  three  great  departments  of 
government  shall  be  kept  separate,  distinct, 
and  independent  of  each  other.  As  is  well 
said  by  Uhancellor  Kent,  at  page  281  of  vol- 
ume 1  of  his  Commentaries:  **It  would  be 
in  vain  to  declare  that  the  different  depart- 
ments of  government  should  be  kept  separate 
and  distinct,  while  the  legislature  possessed 
a  discretionary  control  over  the  salaries  of 
executive  and  iudicial  officers.  This  would 
be  to  disregard  the  voice  of  experience,  and 
the  operation  of  invariable  principles  of  hu- 
man conduct.  A  control  over  a  man's  livinir 
is,  in  most  cases,  a  control  over  his  actions/ 
This  power  to  deprive  a  public  officer  of  hia 
salary  for  a  stated  term  ought  not  to  be- 
1  edged  in  a  single  branch  of  the  legislature, 
to  such  an  extent  that  during  a  period  of 
great  political  excitement,  or  through  party 
rancor,  or  dislike  of  an  official,  by  failure 
or  refusal  to  make  an  appropriation  for  hia 
salary,  he  might  be  singled  out  and  shorn  of 
the  remuneration  for  his  labors  for  a  term  or 
a  portion  of  his  term,  in  flagrant  disregard 
of  the  constitutional  provision  securing  him 
a  definite  and  fixed  salary,  to  be  ascertained 
before  he  accepted  the  office.  If  a  case  arises- 
where  an  officer  has  been  derelict  in  his  du- 
ties, or  guilty  of  malfeasance  in  office,  the 
methods  prescribed  by  the  organic  or  statu- 
tory law  to  secure  his  displacement  or  pun- 
ishment should  be  pursued.  If  his  salary 
cannot  be  diminished  during  any  portion  of 
his  official  term,  it  certainly  cannot  be  with- 
held for  a  certain  portion  of  his  term  by  a 
failure  to  provide  at  each  session  of  the  leg- 
islature a  sufficient  sum  to  pay  his  salary, 
already  fixed  and  appropriated  by  law.  To^- 
hold  otherwise  is  to  say  that  the  legislature, 
or  one  branch  of  it,  at  one  session,  may  by 
nonaction  suspend  the  operation  of  a  public 
statute  providing  that  an  officer  ''shall  re- 
ceive" a  certain,  definite,  and  fixed  salary, 
to  be  paid  by  the  treasurer  of  the  sUte,  and^ 
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thus  deprlTa  the  state  of  his  aerylces,  and  in  1 
effect  aboliah  the  office,  when  it  is  created, 
and  the  compensation  of  the  officer  fixed, 
under  a  constitutional  mandate.  To  grant 
this  is  to  make  all  officials  mendicants  upon 
the  bounty  of  the  legislature,  whenever  that 
body  meets,  and  to  reduce  the  other  depart- 
menls  of  state  to  a  condition  of  vassalage  to 
•one  department, —a  state  of  affairs  abhorrent 
to  the  coDstitution,  and  in  palpable  yiolation 
of  many  of  its  express  provisions.  The  act 
before  us  is  in  effect  and  operation  an  appro- 
priation act.  and  it  stands  unrepealed  and 
unmodified.  It  provides  for  the  compensa- 
4ion  of  a  public  officer,  and  requires  the 


treasurer  to  pay  it.  It  does  not  require  any 
other  legislation,  or  a  special  appropriation 
at  each  biennial  and  regular  session  of  the 
legislature,  to  keep  it  alive,  and  effective. 

This  proceeding  was  stated  to  be  an  ami- 
cable  one.  in  order  to  determine  the  question, 
wliich  the  auditor  did  not  wish  to  assume 
the  responsibility  of  decidinff.  He  was  cited 
to  show  cause  on  this  application  why  the 
writ  should  not  run.  The  cause  being  sub- 
mitted on  demurrer  to  Uie  petition,  it  mn^t 
be  overruled,  and  the  peremptory  writ  must  be 
allowed. 

Conawasr  and  Clark*  //.»  concur. 
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e. 

^Charles  S.  ADAMS,  Admr.,  etc.,  of  John  8. 

Adams,  Deceased,  et  al, 

(83  Fla.  GOS.) , 

^1.   The  purpose  of  tbe  provision  of  aeo- 
tion  89  of  article  1 6  of  the  Conetitntion* 

that  compensation  for  property,  appropriated  to 
the  use  of  any  corporation  or  individual  ahaU  be 
afioertained  by  a  jury  of  twelve  men  in  a  court  of 
competent  Jurisdiocion,  as  shall  be  preaoribed  by 

.  *  Headnotea  by  Bahst,  Ol  J. 


law.  Is  that  there  shall  be  the  eoncorreiit  jndff. 
ment  of  the  twelve  as  to  what  is  Just  oompetna- 
tlon.  The  letrislature  oannot  make  the  judgment 
of  less  than  twelve  oompeteot  to  answer  the  re- 
quirement of  the  oonstitation.  The  words,  ''as 
shall  be  prescribed  by  law,**  relate  to  procedure, 
and  do  not  authorise  any  cbange  or  impairment 
of  the  agency  by  which  oompeosatioii  is  to  be 
fixed. 

8«  The  provision  that »  majoritj'  of  the 
jury  of  twelwe  naay  determine  slII  mat- 
ters before  thenSf  to  be  found  In  the  Act  of 
June  8, 1887,  amending  certain  sections  of  the  Act 
of  February  12,  ISBS,  regulating  the  oondemoa- 

;  tion  of  lands  for  the  use  of  railroads,  is  In  conflict 
with  section  20  of  article  16  of  the  Constitution, 


ITOTB.— Constituttonolff  V  of  oerxKct  by  len  than  aXL 
thejuron. 

The  neoeislty  of  the  agreement  of  the  entire  panel 
of  twelve  Jurors  to  render  a  valid  verdict  seems  to 
have  been  one  of  the  few  legal  principles  which 
was  so  tborouRhly  settled  in  the  early  period  of 
the  formation  of  the  English  ayitem  of  Jurispru- 
dence that  few  have  been  found  .with  auffldent 
temerity  to  question  it,  within  the  period  covered 
by  the  regular  reports  now  extant. 

There  are  a  few  references  in  books  which  pre- 
tend to  be  collections  of  legal  principles  in  the 
«arly  times  to  instances  In  which  verdicts  have 
been  taken  from  a  Jury  which  was  not  unanimous* 

An  instance  is  dted  in  Fitzherbert,  Abr.  rYer. 
diet,  40)  where,  In  an  action  of  trespass,  eleven 
Jurors  agreed  In  finding  the  defendant  not  guilty, 
but  the  other  would  not  agree  to  this,  so  the  court 
received  the  verdict  of  the  eleven  and  committed 
the  other  to  prison;  bnt  Brooks*  Abridgment 
<Jurors,  63),  in  citing  the  above  comments  by  say- 
ing that  this  practice  was  not  usual  at  the  time  of 
bis  writing.    28  Ed  w.  III. 

In  2  Hale,  P.  C.  297n.  it  Is  said  that  anciently  the 
practice  was  if  the  twelve  could  not  agree,  to  take 
both  verdicts  and  have  them  fully  recorded,  and 
then  give  Judgment  according  to  the  saying  of  the 
major  part,  citing  Abbott  of  Kirkstede  ▼.  Edward 
-de  Eyncourt,  66  Hen.  III.,  Rot.  28,  in  Dorso  and 
Tristram  v.  Simenel,  Pas.  U  Edw.  I. 

But  in  a  case  found  in  the  book  of  assizes  (Y.  B. 
pt.  4),  41  Edw.  ni.,  pL  11,  it  seems  to  be  agreed 
that  a  verdict  can  be  no  verdict  unless  all  the 
Jurors  are  in  accord,  and  although  means  were 
taken  to  coerce  the  recalcitrant  Juror  in  that  case, 
which  afterwards  fell  into  disuse,  the  law  seems  to 
have  been  ever  since  settled  in  England  that  there 
must  be  an  agreement  of  the  Jurors  for  a  valid  ver- 
dict 

See  also  24  L.  R.  A.  277. 


Yiner,  Abr.  title  ZViol  (Y.  B.  pi.  Sn.)  says  *'for  a 
verdict  of  eleven  without  the  twelfth  shall  not  be 
accepted,**  for  which  It  cites  Brooke,  Trial,  pL  66, 
which  in  turn  is  stated  to  cite  49  Assise,  1.  But 
Ylner*s  citation  cannot  be  traced,  so  that  bisstate- 
ment  must  be  received  for  what  it  is  worth  as  au- 
thority. Yiner  cites  several  methods  of  coercing 
Jurors,  which  were  practiced  in  early  days. 

In  Winsor  v.  BLeg.,  6  Best  ft  &  17Q,  L.  B.  1  Q.  B. 
288,86L.J.M.ai21,lS  Jur.N.&  91,141.. T.N.  & 
196, 14  Week.  Bep.  428,  the  lord  chief  Justice  states 
that  '*our  ancestors  Insisted  on  unanimity  as  the 
essence  of  the  verdict.** 

Such  seems  to  have  been  the  unquestioned  law  at 
the  time  of  the  formation  ofthe  constitutions  under 
which  the  governments  in  this  country  are  operat- 
ed, and  whenever  the  constitution  guarantees  a 
trial  by  Jury,  or  by  Jury  as  formerly  practiced,  it 
seems  to  have  been  understood  that  the  reference 
was  to  a  Jury  of  twelve  who  must  agree  in  order 
to  render  a  yerdict.  In  fact,  so  universal  has  been 
the  understanding  that  but  few  decisions  have 
ever  been  rendered  upon  the  question. 

In  Campbell  v.  Woldredge,  Oa.  Dec.  pt.  2, 192;  it  is 
said  that  each  member  of  the  Jury  must  agree  to 
the  verdict.  A  verdict  found  by  a  majority  is  il- 
legal. 

In  Work  y.  State,  2  Ohio  8t  206, 69  Am.  Dec 
071,  the  court  enters  into  quite  an  elaborate  dis- 
cussion of  the  question,  and  holds  that  the  Jury 
miist  be  unanimous  to  render  a  verdict,  and  that 
case  is  dted  as  late  as  Kent  v.  Perkins.  36  Ohio 
St.  689. 

In  Gruger  ▼.  Hudson  Bi ver  B.  Oo.  12  K.  T.  199.  the 
oourt  in  passing  on  the  regularity  of  the  formatioa 
of  a  commission  to  assess  damages  to  property 
taken  by  eminent  domain,  says:  '^Theterm  *trial  by 
Jury,'  as  used  in  the  coosdtiiftion,  means  a  Jury  of 
twelve  men,  whose  verdict  must  be  unanimous.** 
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tn  90  Cur  as  the  latter  teotlon  ordalos  that  the 
oompenaation  for  property  appropriated  to  the 
use  of  a  corporation  or  individua]  shall  be  aaoer- 
taioed  by  a  Jury  of  twelve  men  In  a  court  of  oom- 
peteot  juriadlction,  and  ia  void;  yet  such  void 
proTlalCMi  doe«  not  Impair  the  validity  or  effloienQy 
of  tbm  other  proTlaiona  of  the  Act  of  1887. 

&  Ttm  Aet  <»f  Febroary  \Z,  1886»  re^^ 
lattniT  tbe  eondemnation  of  lands  for 
tbe  nao  of  railroads*  provided  that  oom- 
peoaation  ahonld  be  aaoertalned  by  alz  didnter- 
eated  f  reeholden,  registered  voters  of  the  oounty, 
they  belnff  atyled  **oommi8BloneT8.**  It  was  oom- 
poaed  of  nine  aeotlona,  and  was  of  itself  a  com- 
plete atatute.  The  Constitution  of  188ft  became 
operative  January  1, 1887.  Held,  that  tbe  provl- 
aion  of  thJa  oonatitutlon  that  compensation  for 
property  appropriated  to  the  use  of  a  corporation 
or  individual  ahall  be  ascertained  by  a  jury  of 
twelve  men,  in  a  court  of  competent  Jurisdiction 
(aeotion  9,  article  10),  did  not  have  the  elteot  to 
noder  the  Act  of  1886  incapable  of  amendment 
by  legiaiatlon  subaequent  to  the  taklnff  effect  of 
the  oonatitutlon,  so  aato  make  it  conform  to  the 
provisiona  of  aeotion  t9  of  article  1ft  of  the  Oon^ 
stitnclon. 

4.  The  Aet  ofFebraarj- 18»  1886*  regp:^ 
lalla^  tbe  eondenuiatlon,  of  lands  as 
aaaended  by  tbe  Statute  of  Jane  8» 
1887»  ^oea  not  offend  the  clause  of  the  constitu- 
tion prohtbitlnv  special  or  local  laws  for  sum- 
moning ffrand  or  petit  Jurors. 

8.  A  report  of  a  jury*  under  the  Act  of  Feb- 
ruary 12, 1886w  reirulatinir  the  condemnation  of 
lands,  aa  amended  by  the  Act  of  June  8, 1887,  waa 
signed  by  each  of  the  twelve  Jiurors,  but  con- 
tained this  atatement:  **Thls  report  and  verdict 
are  oonouned  in  by  ten  of  the  Jurors.**  Bisid, 
that  the  report  waa  evidence  that  ten  Jiuora,  and 
no  more,  oonourred  in  the  flndluff. 


6.  That  aa  appeal  lies  from  aa  order 
of  the  elreiiit  oonrt  .'dismissing  a  pro* 
eeeding  under  the  act  for  the  condemna- 
tion of  land  for  railroad  purposes,  aa  amended  In 
1887,  has  been  adjudicated  ahready  in  this  cause. 

(May  1«18MJ 

APPEAL  by  complainant  from  an  order  of 
the  Circuit  Court  for  Volusia  County 
dismisBing  proceedings  instituted  by  the  rail- 
road company  to  condemn  certain  Umd  for  its 
right  of  ^ay.    Beverted. 

On  April  1, 1891,  the  Jacksonville,  Tam|^ 
&  Key  west  Railway  Company  filed  a  petition 
for  the  condemnation  of  a  right  of  way  over 
certain  lands,  stating  that  the  company  existed 
under  the  laws  of  we  state,  that  the  road  of 
the  company  was  then  constructed  on  and 
across  the  lands  in  question,  describing  them, 
and  that  the  lands  were  essential  for  the  use  of 
the  corporation;  that  the  corporation  had 
made  its  survey,  and  maps  thereof,  by  which 
its  road  was  designated,  and  that  it  had  lo- 
cated its  road  according  to  such  survey,  and 
had  filed  a  certificate  of  such  location,  signed 
by  the  engineer  of  the  corporation,  in  the  office 
of  tbe  derk  of  the  circuit  court  for  Volusia 
county;  that  the  petitioner  had  acquired  the 
ri«:ht  to  use  the  land;  was  in  possession  of  a 
portion  of  it,  and  tbat  appellee  was  in  posses- 
aion  of  the  balance,  claiming,  together  with 
Helen  Maria  Adams,  to  own  tbe  land.  The 
petition  prayed  for  an  order  for  summoning  a 
Jury  to  appraise  and  value  tbe  land  and  fix 
the  amount  of  compensation  to  be  paid  to  tbe 
owners,  and  for  such  further  proceedings  as 
were  requisite  to  enable  petitioner  to  bold  the 
land  for  its  purposes.    The  circuit  judge  made 


And  the  principle  of  unanimity  is  also  recovnlaed 
in  Weeks  V.  Hart,  U  Hun,  18L 

Instate  v«  Austin,  6  Wla.  20S,  the  court  saya: 
**Tbat  the  oourt  ahould  refuse  to  receive  a  verdict 
not  ftdrly  and  unanimously  airreed  in.** 

InSoottv.  Soott.  110  Pa.887,it  Is  said  that  leas 
Chan  the  twelve  Jurors  cannot  render  a  verdict;  the 
flndloff  of  a  majority  ia  not  a  verdict;  yet  it  may 
be  called  a  verdict  and  declared  void. 

In  lAwrence  v.  Steams,  11  Pick.  6QU  it  is  said 
that  the  only  verdict  which  can  be  received  and  re- 
Cirded  aa  a  complete  and  valid  verdict  of  a  Jury 
upon  which  a  Judgment  can  be  rendered  is  one 
which  is  aaaented  to  aa  the  unanimoua  act  of  the 
Jury. 

The  Opinion  of  the  Justices,  41 N.  H.  660,  perhaps 
more  oearly  covers  the  exact  point  in  question 
than  any  other.  In  it  the  oourt  held  that  the  leg- 
islature could  not  provide  tbat  a  number  of  tbe 
petit  Jury,  less  than  tbe  whole,  could  render  a  ver- 
dict In  a  case  where  the  constitution  gives  the  right 
of  trial  by  Jury. 

Tbe  numerous  caaea  upon  the  queetion  of  the 
eight  to  poll  the  Jury  reoognlae  and  grow  out  of 
this  fwlociple  of  unanimity,  and  in  Bunn  v.  Hoyti 
<Johna.256,lti8  held  that  the  Jury  may  be  sent 
liafik  to  agree. 
When  It  waa  ascertained  that  two  of  the  Jurors  had 
■greed  to  submit  to  tho  majority,  but  that  the  ver. 
diet  found  was  not  their  verdict,  the  Judgment  en- 
tared  thereon  was  aet  aside.  Adkina  v.  Blake,  8  J. 
J.llaish.10. 

A  new  trial  waa  granted  when  one  Juror  ez- 
pnaed  hia  dlasent  at  tbe  time  the  verdict  waa 
opeaad.   Perry  v.Mays,SBaiLL.86A. 

Ite  question  haa  ariaen  hi  at  leaat  two  caaea  In 
tinitorlal  courta  beaidea  the  oaae  of  HnsB  v. 
^URA.     ■  18 


WHira  (Utah)  post,  877,  both  of  which  are  opposed 
to  that  decision. 

In  Kleinscbmidt  V.  Dunphy,  1  Hont.  118,  the  court 
held  that  the  trial  by  Jury  granted  by  the  United 
States  Oonatitutlon  is  a  trial  by  a  Jury  of  twelve 
men,  acting  only  in  unanimity,  and  that  a  terri- 
torial act  authorizing  a  verdict  by  agreement  of 
nine  waa  void.  That  case  was  reversed  by  tbe  Su- 
preme Oourt  of  the  United  Statea.  Dunphy  v. 
Kleinscbmidt,  78  U.  S.  U  Wall.  610, 80  L.  ed.  228.  but 
that  oourt  refused  to  paas  upon  this  branob  of  the 
case.  It  waa,  however,  followed  on  this  point  In 
Aylesworth  v.  Beece,  1  Moot.  800. 

In  Bradford  v.Terrltory,  1  Okla.  360.  it  is  held  that 
a  territorial  legislature  cannot  authorize  a  verdict 
by  a  majority  of  the  panel.  In  that  case  the  oourt 
says  tbat  the  principle  that  the  verdict  must  be 
uuanlmous  is  so  well  settled  at  common  law  that 
they  deem  It  unneoeasary  to  cite  autborltiea. 

The  rule  requiring  the  unanimous  agreement  of 
tbe  Jurors  haa  not,  however,  been  entirely  satisfac- 
tory and  attempts  have  been  made  to  devise  means 
for  permitting  verdicts  by  a  majority.  In  view  of 
the  above  decisions  the  only  one  found  feasible  waa 
a  oonatitutional  provision  permitting  it,  and  there- 
fore there  have  been  several  such  provisions  re- 
cently inserted  in  state  constitutions. 

The  new  Constitution  of  California,  1879.  provides 
that  in  olvU  actlona  three  fourths  of  the  Jury  may 
render  a  verdict.  Majority  verdicts  are  also  per- 
mitted In  Idaho,  Louisiana,  Nevada.  South  Dakota, 
Texas.  Washington,  and  Montana,  while  in  Wyo- 
mtaigthe  invlolabUlty  of  the  right  to  Jury  trial  la 
guaranteed  In  criminal  cases  only.  These  provi- 
sions are,  however,  as  yet  mere  experiments,  and 
nothing  definite  can  be  stated  as  to  thoir  success. 

H.  P.  F. 
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an  order  directiDg  the  gheriff  to  summon  twelve 
disinterested  freeholders,  registered  Toters  of 
Volusia  county  as  a  iury  to  meet  at  the  court-' 
house  at  a  day  and  hour  stated  to  proceed 
under  their  oaths  to  take  steps  to  appraise  and 
▼alue  the  land  described  in  the  petition  and  to 
fix  the  compensation  to  be  awarded.  The  jury 
met  and  proceeded  to  view  the  land,  heard  the 
parties  and  appraised,  ascertained  and  deter- 
mined the  value  of  the  tract  proposed  to  be 
taken,  and  the  damage  that  would  be  sus- 
tfiined  by  the  owner  by  reason  of  the  taking, 
at  |dO,  and  fixed  the  amount  of  compensation 
to  be  made  at  that  amount,  and  stated  in  their 
report  that  such  "report  and  verdict  are  agreed 
in  by  ten  of  the  jurors."  The  report  was 
signed  by  the  entire  twelve.  Defendants  filed 
exceptions  to  this  report  which  were  sustained, 
and  the  court  refused  to  order  further  pro- 
ceedings on  the  ground  of  the  unconstitution- 
ality of  the  law  authoriziug  the  same,  and  dis- 
missed the  case. 

Further  facts  appear  in  the  opinion. 

Mmmtb.  J.  R.  Parrottf  Hamlin  N.  Stew* 
art  and  T.  M*  D»y,  Jr.«  for  appellants: 

A  statute  maycontain  some  unconstitutional 
provisions,  "and  yet  the  same  act,  havine  re- 
ceived the  sanction  of  all  the  branches  or  the 
legislature,  and  being  in  the  form  of  law,  may 
contain  other  usefufand  salutarv  provisions, 
not  obnoxious  to  any  Just  constitutional  ex- 
ceptions. It  would  be  inconsistent  with  all 
just  principles  of  constitutional  law  to  adjudge 
these  enactments  void  because  they  are  asso- 
ciated in  the  same  act,  but  not  connected  with 
or  dependent  upon  others  which  are  unconsti- 
tutional" 

Coolejr,  Const.  Lim.  p.  177. 

A  section  or  a  part  of  a  section  of  a  stat- 
ute providing  a  method  by  a  corporation 
of  exercising  the  right  of  compulsory  pur- 
chase of  land  nuiy  be  unconstitutional.  If, 
however,  there  are  sufficient  independent  pro- 
visions  constitutional  in  their  character  to 
provide  a  complete  method  of  proceeding, 
effect  will  be  given  to  such  last-named  por- 
tions of  the  act,  and  the  condemnation  au- 
thorized. 

StaU  V.  JacksontiUe,  T.  dt  K.  W.  B.  Co.  20 
Fla.  616. 

It  was  the  duty  of  the  court  to  have  re- 
ferred the  case  to  another  jury  to  be  tried  under 
the  rules  and  principles  of  law,  and  accord- 
ing to  the  intent  of  the  legislature  and  the 
f ramers  of  the  constitution,  if  anv  irregularity 
was  found  in  the  proceedings  of  the  jury  or 
their  finding. 

The  provision  of  the  statute  for  a  majority 
verdict  is  not  in  conflict  with  the  constitu- 
tion. 

The  usual  constitutional  provision  securing 
the  right  of  trial  by  jury  does  not  apply  to 
condemnation  cases. 

Livinaiton  v,  NewTork,  8  Wend  85, 22  Am. 
Dec.  622;  Seudder  v.  Trenton  Dela>rare  Falls 
Co.  1  N.  J.  Eq.  694.  28  Am,  Dec.  756;  Hirkrix 
V.  Cleveland,  5  Ohio,  548,  32  Am.  Dec.  780; 
Lewis  £m.  Dom.  §  811,  and  cases  there 
cited;    Elliott,  Heads  &  Streets,  149. 

The  jurors  are  in  fact  twelve  commissioners 
only,  and  should  be  regarded  as  commission- 
ers by  the  law. 

Soeng  V.  Racine,  10  Wis.  271;  Cruger  t. 
24L.R.A, 


ffudion  RiwrR.  Co.  12  N.  Y.  190;  Lewis,  Em, 
Dom.  §  419. 

Me»$r».  A.  W.  Coekrell  ft  Son*  for  ap- 
pellees: 

In  the  absence  of  a  confirmation  of  the  re- 
port or  verdict  of  the  jury  and  the  payment 
of  the  award  and  the  entry  consequent  there- 
on of  the  rulings  of  the  ludge  as  the  judgment 
or  decree  of  the  court,  there  is  no  basis,  con- 
stitutional  or  statutory,  upon  which  the  snp* 
posed  or  actual  jurisdiction  of  this  court  maj* 
be  invoked  by  way  of  "appeal." 

The  jurisdiction,  the  power  to  hear  and  de^ 
termine,  was  vested  in  the  judge  and  not  io 
the  court 

Bryant  v.  8Uam»,  16  Ala.  802. 

If  the  verdict  of  the  jury  is  not  satisfactory 
to  the  corporation,  it  cannot  become  or  be  the 
basis  of  a  judgment  or  decree  of  the  court. 
At  no  stage  is  the  proceeding  as  to  the  corpora- 
tion, "in  intitum" 

It  is  idle  to  contend  that  this  statute,  or  the- 
General  Statutes,  §  1,  Acto  February  10,  1832, 
§  1,  chap.  8008,  allow  to  the  corporation  aa 
appeal  from  the  action  of  the  judge  or  Jury 
which  can  never  become  effective,  never  be- 
come the  judgment  or  decree  of  the  court  un- 
less it  is  made  so  by  the  voluntary  set  of  the 
corporation,  clothed  as  to  this  particular  pro- 
ceeding with  a  delegated  sovereignty. 

Louisville,  Jf.  0,  d  T.  R.  Co,  v.  Ryan,  64 
Miss.  399. 

The  woof  and  warp  of  the  sections  in  term» 
amended  by  the  Act  of  1887  proceeded  upon 
the  theory  that  the  property  of  the  landowner 
could,  as  was  the  uw  under  the  constitution 
in  force  at  the  time,  be  divested  by  the  act  of 
six  commissioners,  had  in  conformity  to  that 
act,  and  confirmed  by  the  circuit  judge. 

When,  therefore,  the  constitution  which  be- 
came operative  in  January,  1887,  in  section  29. 
article  16,  declared  that  the  land  owner  could 
not  be  so  divested  of  his  property,  the  Act  of 
1885,  as  to  these  sections  thus  sought  to  be 
amended,  was  absolutely  repealed. 

The  Act  of  1887,  as  is  shown  by  its  title  and 
by  its  terms,  was  merely  amendatory  of  sec- 
tions that  had  been  theretofore  repealed,  sec- 
tions constitutionally  incapable  of  amendment,, 
not  the  subject  of  amendment. 

Louismlle  A  N.  R.  Co.  v.  Bast  St.  Louis, 
184  111.  656. 

The  Act  of  1887,  therefore,  which  sought 
to  amend  sections  having  at  that  time  no  legal 
existence,  was  absolutely  void. 

It  was  clearly  the  purpose  of  the  Ooostitu 
tion  of  1885  to  enlarge  the  rights  of  the  land- 
owner in  reference  to  his.  ^tting  "full  com- 
pensation," by  ordaining'  its  ascertain  men  t» 
not  by  viewers  or  commissioners  of  appraisal, 
but  by  a  "jury  of  twelve  men  in  a  court  of 
competent  jurisdiction,  as  shall  be  prescribed 
by  law." 

Chiroffo,  M.  A  81,  F.  R.  Co.  v.  Hock,  11» 
m.  687. 

The  Act  of  1887  then,  had  it  not  been  amend- 
atory to  sections  which  at  the  time  had  na 
legal  existence  and  therefore  void,  would  be 
void,  because  it  deprives  the  land  owner  of  his 
constitutional  ri^ht  to  have  the  question  of  his 
compensation  tried  by  a  jury. 

Postal  Tdeg.  Cable  Go,  v.  Alabama  O.  B,  R. 
CoM  Ala.  881;  Ex  parU  Reynolds,  52  Ark.  830. 
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RaiMy»  J.,  delivered  the  opinion  of  the 
court: 

1.  The  following  proTisionB  are  to  be  found 
In  our  constitution :  The  right  of  trial  by 
jury  shall  be  secured  to  all,  and  remain  in- 
violate forever — section  8,  Declaration  of 
Bights.  The  number  of  jurors  for  the  trial 
of  causes  in  any  court  may  be  fixed  by  law, 
but  shall  not  be  less  than  six  in  any  case- 
section  88,  article  5.  No  private  property, 
nor  right  of  way,  shall  be  appropriated  to 
the  use  of  any  corporation  or  individual  un- 
til full  compensation  therefor  shall  be  first 
made  to  the  owner,  or  first  secured  to  him  by 
deposit  of  money;  which  compensation,  ir- 
respective of  any  benefit  from  an^  improve- 
ment proposed  by  such  corporation  or  in- 
dividual, shall  be  ascertained  by  a  jury  of 
twelve  men  in  a  court  of  competent  jurisdic- 
tion, as  shall  be  prescribed  by  law — section 
29.  article  16.  This  constitution  became 
operative  on  January  1,  1887 ;  and  the  stat- 
ute regulating  the  condemnation  of  lands  for 
the  use  of  railroads,  which  was  of  force  at 
this  time  was  that  of  February  12,  1885, 
chapter  3595  of  our  laws.  Und^r  U  the  ap- 
praisement was  to  be  made  by  ''six  disinter- 
ested freeholders,  registered  voters  of  the 
county  in  which  the  land  is  situated,"  the 
statute  designating  them  as  commissioners. 
The  first  legislature  that  assembled  under 
the  constitution  referred  to,  enacted  the  Stat- 
ute of  June  8,  1887,  chapter  3712,  amending 
certain  sections  of  the  above  Act  of  February 
22,  1885,  and  providing  that  on  the  presenta- 
tion of  the  petition  tlie  judge  of  tlie  circuit 
court  should  make  an  order  for  the  summon- 
ing of  twelve  disinterested  freeholders,  reg- 
istered voters  of  the  county  in  which  the 
land  is  situated  Jas  a  jury,  to  appraise  and 
value  the  said  land,  on  their  oaths  well  and 
truly  so  to  do,  and  to  affix  the  amount  of 
compensation  to  be  made  to  the  owner  or 
owners  of  the  land.  It  also  provided  that 
the  jurv  should  view  the  land  described  in 
the  petition,  hear  the  allegations  of  the  par- 
ties, and  appraise,  ascertain,  and  determine 
the  value  of  each  tract  or  parcel  of  land  pro- 
posed to  be  taken,  with  the  value  of  the  im- 
provements thereon,  and  each  separate  estate 
therein,  and  the  damage  that  will  be  sus- 
tained by  the  owner  or  owners  by  reason  of 
the  taking  thereof,  and  they  shall  fix  the 
amount  of  the  compensation  to  be  made  to 
each  of  the  owners  thereof ;  and  further :  **  A 
majority  of  the  jury  may  determine  all  mat- 
ters before  them." 

The  Act  of  1885  was  composed  of  nine  sec- 
tions, and  was,  of  itself,  a  complete  act.  The 
Act  of  188?  is  an  act  to  amend  the  second, 
third,  fourth,  fifth,  sixth,  and  seventh  sec- 
tions of  the  former  statute.  One  of  the  conten  • 
tions  of  Adams'  counsel  is  that  the  Statute  of 
1885  was  entirely  repealed  bv  the  new  consti- 
tution, as  that  statute  provided  for  a  divesti- 
ture of  the  owner's  interest  in  the  land  by  the 
act  of  six  commissioners,  and  the  constitution 
substituted  the  different  agency  of  a  jury  as 
indicated  above :  and  hence  that  the  designat- 
ed sections  were  incapable  of  amendment, 
and  the  Act  of  1887  was  absolutely  void.  In 
support  of  this  contention  such  counsel  cite 
he  case  of  LouiwilU  di  If.  R  Co.  v.  £ki8t  St. 
24L.RA. 


Lovii,  184  111.  656,  where.  In  18f<9  a  statute 
was  passed  which  purported  to  amend  a  speci- 
fied section  of  an  Act  approved  April  10, 1872, 
but  the  stated  section  had  been  amended  by 
the  enactment  of  a  distinct  and  complete  sec- 
tion in  1887 ;  and  it  was  held  that  as  the 
Amendment  of  1887  was  a  repeal  of  the  orig- 
inal section,  such  section  was  not  in  exist- 
ence nor  the  subject  of  amendment  in  1889, 
and  hence  that  the  amendment  of  1889  was 
of  no  effect.  To  avoid  any  erroneous  infer- 
ence from  the  statement  of  the  doctrine  of 
this  case  we  should  not  fail  to  remember  that 
in  Florida  the  adjudicated  law  is  that  where 
a  section  of  a  statute  is  amended  expressly — 
as  by  an  enactment  that  it  ** shall  read  as 
follows,**  the  amendment  desired  following — 
the  amendatorv  section  becomes  for  future 
purposes,  including  those  of  subsequent 
amendment  or  repeal,  the  named  section  of 
the  first  act.  Basnett  v.  JackionviUe,  19  Fla. 
664 ;  Saunders  v.  Broumanal  Municipality  of 
Peiuacola,  24  Fla.  226;  Const  art.  8,  §  15. 
However,  we  do  not  think  that  section  29  of 
article  16  of  the  Constitution,  ntpra,  had  the 
effect  to  strike  down  or  abrogate  entirely  the 
Act  of  1885,  or  those  sections  of  it  amended 
by  the  Act  "of  1887 ;  on  tlie  contrary,  our 
judgment  is  that  the  stated  section  of  the 
constitution  merely  rendered  invalid  and  in- 
operative those  clauses  of  the  act  which  pro- 
vided for  an  ascertainment  of  the  damages 
by  commissioners,  and  the  act,  as  thus  af- 
fected, was  amendable  to  make  it  conform  to 
the  provisions  of  section  29  of  article  16  of 
the  Constitution.  State  v.  Manmouth  PI, 
Road  a?.  26  N.  J.  L.  99:  State  v.  Seymour, 
85  N.  J.  L.  47 ;  Bonaparte  v.  Camden  d  A» 
B.  Co.  1  Baldw.  205 ;  McCauley  v.  Welter, 
12  Cal.  500;  Cairo  d  F.  R.  Co.  v.  Turner, 
81  Ark.  494,  25  Am.  Rep.  564.  VTe  find  nei- 
ther authority  nor  good  reason  to  the  contrary 
of  this  conclusion. 

The  purpose  of  the  last- mentioned  provi- 
sion of  our  constitution  (section  29  of  article 
16),  in  so  far  as  it  provides  that  the  com- 
pensation to  the  land  owner  shall  be  ascer- 
tained by  a  jury  of  twelve  men  in  a  court  of 
competent  jurisdiction,  is  that  there  sliall 
be  the  concurrent  judgment  of  the  twelve  as 
to  what  is  a  just  compensation  in  any  case. 
We  appreciate  the  arguments  to  the  contrary 
founded  upon  both  the  existence  of  the  former 
system  of  commissioners  as  the  proper  agency 
for  fixing  the  damages,  and  the  subordination 
of  the  same  to  the  legislative  will  {Ci-vger 
V.  Hudson  River  R.  Co.  12  N.  Y.  190 ;  Men- 
gee  V.  Albany,  56  N.  Y.  878),  but  our  judg- 
ment is  that  the  essential  guaranty  of  tfie 
constitution  in  substitutinir  for  it  a  jury  of 
twelve  men  was  to  secure  to  the  landowner 
the  protection  of  the  judgment  of  this  num- 
ber ;  and  to  permit  the  judgment  of  a  smaller 
numbei  to  control  is  not  to  be  reconciled  to 
either  the  meaning  of  the  language  used  or 
to  the  intent  shown  by  it,  and  the  change 
which  has  been  made.  If  the  legislature  can 
authorize  a  majority  of  the  jury  to  ascertain 
the  compensation  or  determine  the  matters 
before  them,  they  can  give  the  same  power 
to  less  than  a  majority.  A  concession  to  the 
legislature  of  power  to  make  the  judgment 
of  less  than  the  entire  twelve  competent  to 
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answer  the  requirement  of  the  constitution, 
is  a  surrender  of  all  protection  frodi  the  pre- 
scription of  tlie  stated  number,  and  renders 
this  feature  of  our  organic  law  a  useless  de- 
claration. The  words  *^  as  shal  1  be  prescribed 
by  law,"  at  the  end  of  the  section  relate  to 
the  procedure  in  such  cases,  but  do  not  au- 
thorize any  change  or  impairment  of  the 
agency  by  which  the  compensation  is  to  be 
fixed. 

In  Cfiieago,  M,  4b  St,  P.  R,  Co.  ▼.  Hock, 
118  111.  587,  where  the  provision  of  the  Con- 
stitution of  1870  was:  "Private  property 
shall  not  be  talsen  or  damaged  for  public  use 
without  lust  compensation.  Such  compen- 
sation, when  not  made  by  the  state,  shall  be 
ascertained  by  a  jury,  as  shall  be  prescribed 
b^  law,'*  and  where  it  was  held  that  the 
nght  to  a  jury  misrht  be  waived,  it  was  said 
that  this  section  of  the  constitution  "  was  no 
doubt  intended  as  a  new  protection  to  the 
citizen—one  not  theretofore  enjoved — an  ad- 
ditional safeguard  placed  in  the  hands  of  the 
citizen  to  which  he  might  resort  when  a  ne- 
cessity seemed  to  exist  to  afTord  him  full 
compensation  for  propertv**  taken.  To  this 
we  may  add  that  to  i>ermit  legislation  doing 
away  with  the  necessity  for  a  cdHcurrence  of 
the  twelve  would,  in  our  judgment,  remove 
all  ''additional  safeji^uard.'' 

The  provision  of  the  Act  of  1887:  "A 
majority  of  the  jury  may  determine  all  mat- 
ters before  them,"  at  least  as  applied  to  fix- 
ing the  amount  of  compensation  to  which 
the  land  owner  is  entitled,  is  void,  but  it  is 
so  distinct  and  serverable  from  tlie  other  pro- 
visions of  the  statute  as  not  to  impair  their 
validity  or  eflSciency,  or  the  practical  opera- 
tion of  the  statute  as  a  means  for  condemn- 
ing lands  for  the  purposes  contemplated  and 
of  ascertaininir  through  the  agency  of  a  jury 
of  twelve  men  in  a  court  of  competent  juris- 
diction, the  amount  of  compensation  to  which 
the  land  owner  is  entitled.  The  decision  and 
reason! nir  of  this  court  in  the  cases  of  Don- 
aid  V.  StaU,  81  Fla.  255,  and  English  v.  State, 
Id.  840,  are  conclusive  of  this  question. 
There  a  statute  provided  that  eveiy  grand 
jury  should  consist  of  twelve  persons,  and 
ihe  assent  of  eight  of  them  be  necessary  to 
the  finding  of  an  indictment,  and  it  was 
held  the  act  was  val  id  in  so  far  as  it  provided 
that  the  jury  should  consist  of  twelve  per- 
sons, although  the  clause  requiring  the  as- 
sent of  only  eight  to  the  finding  of  an  indict- 
ment was  declared  to  be  unconstitutional  and 
void. 

It  appears  from  the  record  before  us  that 
the  report  of  the  jury  of  their  proceedings 
concerning  the  land  in  which  is  their  verdict 
as  to  the  amount  or  award  of  compensation 
due  for  the  land  is  signed  b^  each  of  the 
twelve  persons,  but  it  contains  this  state- 
ment: "This  report  and  verdict  are  concur- 
red in  by  ten  of  the  jurors. "    We  are  unable 


to  conclude  that  the  fact  of  the  signing  of  It 
by  the  twelve  can  be  taken,  notwithstanding 
the  above  statement,  as  evidence  that  the  en- 
tire twelve  concurred  in  the  finding,  but  our 
judgment  is  that  the  signing  of  all  is  their 
attestation  of  the  truth  of  what  is  stated  in 
the  body  of  the  report,  and  that  ten,  but  not 
more,  concurred  in  the  finding.  The  only 
natural  and  safe  conclusion  is  that  only  tea 
concurred  in  it.  There  is  no  evidence  that 
any  more  did.  Because  of  the  concurrence 
of  only  ten  we  think  the  judge  should  have 
refused  to  confirm  the  report. 

The  contention  that  the  legislation  under 
discussion  offends  section  20  of  article  3  of 
the  Constitution  is  unsound.  That  section 
ordains  that  the  legislature  shall  not  pass 
special  or  local  laws  providing  for  summon- 
ing grand  and  petit  juries.  This  jury  is 
neither  a  grand  nor  a  petit  jury  in  the  sense 
in  which  those  terms  are  there  used.  Such 
jurors  as  these  constitute  a  distinct  class  of 
themselves  and  the  statute  is  applicable  to 
all  cases  of  the  class  covered  by  the  statute, 
and  is  neither  special  nor  local  in  its  opera- 
tion or  effect  within  the  meaning  of  the 
named  section  of  the  constitution. 

The  Statute  of  1887,  section  5,  provides 
that  should  the  owner  or  owners  i^ow,  on 
the  hearing  on  the  report,  good  cause  why 
the  report  should  not  be  confirmed,  the  judge 
shall  refuse  to  confirm  the  same,  and  he  shall 
order  and  cause  to  be  taken  such  further  pro- 
ceedings in  the  matter  not  inconsistent  with 
the  act,  as  in  his  judgment  right  and  justice 
demand.  The  judge  erred  in  so  far  as  his 
order  declared  t<he  law  to  be  unconstitutional 
and  refused  to  order  further  proceedings  un- 
der the  act.  In  view  of  the  conclusion  of 
this  opinion  as  to  the  majority  clause  set  out 
above  there  should  have  been  further  proceed- 
in  es. 

The  proceeding  Is  one  In  the  circuit  court, 
as  distinguished  from  one  before  the  circuit 
ludge.  They  are  instituted  and  conducted 
in  that  court,  and  the  acts  of  the  judge  are 
as  the  jud^e  thereof,  his  orders  and  decrees 
being  required  to  be  recorded  in  the  chancery 
order  book  thereof,  and  such  orders  and  de- 
crees or  judgments  are  appealable  as  any 
other  chancery  order.  This  has  already  been 
decided  in  this  cause,  Jacksomnlle,  T,  db  K, 
TT.  B,  Go,  V.  AdatM,  29  Fla.  260. 

In  view  of  what  has  been  decided  in  Oran(f€ 
Bat  B.  Co.  T.  Ooi^r,  82  Fla.  28,  It  Is  un- 
necessary for  us  to  say  more  on  the  general 
subject  of  procedure  in  such  cases. 

Our  conclusion  is,  that,  ths  order  appealed 
from,  in  eo  four  ae  it  in  effect  di9mie»ed  the  pro- 
eeeding,i9 erroneouB.and  Should  he  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  the  law  and  practice  in  such 
cases. 

It  will  be  ordered  accordingly. 
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H.  A.  HESS  et  ai.,  Appts.^ 

V. 

Margaret  WHITE,  Admx.,  etc.,  of  George 
M.  White,  Deceased,  Reipt. 

(9  Utab,  OU 

A  territorial   atatnte  proridin^  for  m 
▼erdlet  bjr  three  fourths  of  the  jury  in  a 

cAvIl  case  does  not  violate  that  clause  of  tbe  Fed- 
eral Constitution  which  provides  for  the  rijrht  of 
trial  bj  jury. 

(Jiine9,lJB0eL> 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Salt  Lake  County, 
and  from  an  order  denyini?  a  motion  for  a  new 
trial  after  a  verdict  in  defendant's  favor  by  ten 
of  tbe  jury,  two  members  dissenting,  in  an  ac- 
tion upon  a  guaranty  to  pay  for  eoods  sold  and 
delivered  to  a  third  person.    Afirmed, 

Tbe  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Richard  M.  Cabell  and  Ritohie 
St  Ritehie*  for  appellants:  « 

Section  17  of  the  Organic  Act  and  section 
1891  of  tbe  Revised  Statutes  of  tbe  United 
States  extend  tbe  constitution  over  tbe  territory 
of  Utah. 

Tbe  words  "trial  bv  Jury''  as  used  therein 
mean  trial  by  Jury  as  it  was  understood  at  tbe 
adoption  of  tbe  constitution. 

Miller,  Const.  492. 

This  amendment  extends  over  tbe  District 
of  Columbia  iCallan  v.  VFitem,  127  U.  8.  540, 
8:^  L.  ed.  223),  and  the  territories. 

Reynolds  v.  United  States,  98  U.  8.  145,  25 
L.  ed.  244;  Webster  v.  Reid,  52  U.  B.  11  How. 
437,  18  L.  ed.  761:  Hombuekle  v.  Toombs,  85 
U.  S.  18  Wall.  655,  21  L.  ed.  967. 

The  words  **  trial  by  Jury  "  in  the  constitu- 
tion mean  a  Ijury  which  renders  a  unanimous 
verdict. 

Klfinsehmidt  v.  Dunphy,  1  Mont.  180;  AyUs- 
itorth  V.  Beece,  1  Mont.  200;  Cruger  v.  Hudson 
Riter  B,  Co.  12  N  Y.  198;  Cancemi  v.  People, 
18  N.  T.  128;  May  v.  Milwaukee  dt  M.  R.  Co. 
8  Wis.  219;  10  Bacon,  Abr.  306, 815:  9  Bacon, 
Abr.  564;  Carpenter  v.  State,  4  How.  (Miss.) 
163, 84  Am.  Dec.  116;  Kent  v.  Perkins,  86  Ohio 
St.  639;  mu  v.  People,  16  Mich.  855.  See  also 
Thompson  &  M.  Juries,  6;  State  v,  Qxt,  8  Ark. 
436;  Work  v.  State,  2  Ohio  St.  296.  59  Am. 
Dec.  671;  Brazier  v.  State,  44  Ala.  887;  Turns 
V.  Com.  6  Met.  22i;Lamb  v.  Lane,  4  Ohio  St. 
167;  People  v.  Kennedy,  2  Park.  Crim.  Rep. 
812;  Byrd  v.  State,  1  How.  (Miss.)  163;  Redus 
▼.  Wofford,  4  Smedes  &  M.  579;  State  v.  Mo- 
Clear,  11  Nev.  89;  Smith  v.  Atlantie  db  0.  W. 
R.  Co.  25  Ohio  St.  91;  Gibson  v.  StaU,  16  Fla. 
291;   Wynehamer  v.  PeopU,  18  N.  Y.  378. 

A  state  legislature  has  no  power,  in  tbe  ab- 
sence of  constitutional  authority,  to  pass  an  act 
fixing  the  number  of  tbe  Jury  at  lees  than 
twelve  in  cases  civil  or  criminal,  nor  to  provide 
that  a  number  of  tbe  Jury,  less  than  tbe  whole 

Nova— For  authorities  upon  the  question  of  the 
power  to  authorize  a  verdict  by  less  than  all  of  the 
Jury,  see  noU  to  the  preoedloff  case  of  Jackson  ville, 
T.  ft  K.  W.  B.  Oow  V.  Adams,  amU,  272. 
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number,  can  render  a  verdict  in  any  case  where 
tbe  constitution  gives  to  the  party  a  right  to  » 
trial  by  jury. 

Opinion  of  the  Justices,  41  N.  H.  550;. 
Thompson  i  M.  Juries,  10;  Nortal'^.  Rice, 
2  Wis.  28;  May  v.  Milteaukee  A  M.  B.  Co.  and 
Work  V.  State,  supra;  Vaughn  v.  Beade,  30  Mo. 
600;  Foster  v.  Kitit/,  81  Mo.  496;  Allen  v. 
State,  51  Oa.  264;  Henning  v.  Hannibal  A  St. 
J.  B.  Co.  85  Mo.  408;  Miller,  Constitution  of 
United  States,  491;  Maduska  v.  Tliomas,  6 
Kan.  153;  HiUy.  PeopU,  16  Mich.  851,  Com. 
V.  Shaw  (Pa.)  7  Am.  L.  Reg.  289;  Allen  v. 
State,  54  Ind.  461;  THron  v.  Riehards,  2  How. 
(Miss.)  771;  Bone  v.  MeGinley,  7  How.  (Miss.) 
671;  StaU  v.  Van  Matre,  49  Mo.  268;  StaU  v. 
Meyers,  68  Mo.  266. 

.  A  trial  by  Jury  secured  to  the  citizen  by  tbe 
constitution  is  a  trial  according  to  the  course 
of  tbe  common  law,  and  tbe  same  in  substance 
as  that  which  was  in  use  when  the  constitution 
was  framed. 

Flint  Riter  S.  B.  Co.  v.  Roberts,  2  Fla.  102, 
48  Am.  Dec.  186,  note;  Reece  v.  Knott,  8  Utah, 
454;  Miller.  Constitution  of  United  States,  491; 
Opinion  of  t?ie  Justices,  41  N.  H.  650. 

Messrs.  Richards,  Moyle  St  Ridutrds, 
for  respondent: 

The  7th  Amendment  to  tbe  Constitution  of 
tbe  United  States  is  not  restrictive  upon  the 
states  or  state  legislation,  and  there  is  no  rea- 
son why  it  should  be  held  to  be  restrictive  up- 
on territorial  legislation. 

The  intention  was  to  confine  the  application 
of  this  amendment  to  common  law  suits  of  a 
civil  nature,  in  which  the  Jury,  by  the  rules  of 
common  law,  constitutes  an  element  of  tbe 
trial. 

Walker  v.  Sautinet,  92  U.  S.  90,  28  L.  ed. 
678;  Pearson  v.  Teuodall,  95  U.  S.  294,  24 
L.  ed.  436;  EHenbeeker  v.  Plymouth  County 
Diet.  Ct.  134  U.  8.  81,  38  L.  ed.  801-  Ed- 
wards V.  Elliott,  88  U.  S.  21  Wall.  557,  22 
L.  ed.  492;  Barron  v.  Baltimore,  82  U.  S.  7 
Pet.  243,  8  L.  ed.  672;  Story.  Const.  §§  1763. 
1778,  notes;  Be  Smith,  10  Wend.  449;  Murphy 
V.  People,  2  Cow.  815;  Livingston  v.  New  Tork^ 
8  Wend.  102, 22  Am.  Dec.  622;  Lake  Brie,  W.  A 
St.  L.  B.  Co.  V.  Heath,  9  Ind.  569;  Boring  v. 
Williams,  17  Ala.  510;  Colt  v.  Eves,  12  Conn. 
248;  note  to  New  York  Sup.  Ct,  Justices  v. 
United  States^  76  U.  8.  9  WaU.  274,  19  L.  ed« 
658;  Hamilton,  in  the  Federalist,  No.  88. 

Territorial  courts  are  not  courts  of  the  United 
States  within  the  meaning  of  the  constitution; 
hence  the  amendment  does  apply  to  them. 

ainton  V.  Englebreeht,  80  U.  S.  18  Wall.  484, 
20  L.  ed.  659;  Beynolds  v.  United  States,  98  U. 
S.  145,  25  L.  ed.  244;  Benner  v.  Porter,  60  U. 
8.  9  How.  285, 13  L.  ed.  119;  Good  v.  Martin, 
95  U.  S.  90,  24  L.  ed.  341;  American  Ins.  Co. 
of  New  York  v.  366  Bales  of  Cotton,  26  U.  S.  1 
Pet.  511,  7  L.  pd.  242;  Hornbvckle  v.  Toombs, 
85  U.  8.  18  Wall.  648,  21  L.  ed.  966;  Story, 
Const.  §  1325;  Const,  art.  8,  §§  1,  2;  Utah, 
Organic  Act,  %  9. 

Its  whole  object  was  to  restrict  the  power  of 
tbe  federal  government,  in  its  action  through 
the  federal  courts. 

McElvains  r.  Brush,  142  U.  8.  155. 35  L.  ed. 
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071;  Treaa  t.  Brwh,  142  U.  8. 180,  36  L.  ed. 
974. 

Before  an  act  of  the  territorial  legislature  can 
be  declared  inyalid,  it  muat  be  shown  to  be  in 
direct  contravention  of  the  act  of  congress. 

Hurtardo  v.  Califoj^ia,  IK)  U.  8.  616,  28  L. 
ed.  282;  Davidson  y.  JVho  Orkana,  96  U.  8.  97, 
24  L.  ed.  616.  8ee  also  Bowman  v,  Levois,  101 
U.  8.  22,  26  L.  ed.  989;  Ex  parte  WaU,  107  U. 
8.  288,  27  L.  ed.  661. 

The  term  "due  process  of  law,"  means  a 
course  of  legal  proceedin|^s  according  to  those 
rules  and  principles  which  have  been  estab- 
lished by  our  Jurisprudence  for  the  protection 
and  enforcement  of  private  rights. 

Pennoi/er  v.  Neff.  96  U.  8.  7l4,  24  L.  ed.  666; 
Kfnnard  v.  Louisiana,  92  (J.  8.  480,  23  L.  ed. 
478;  Hagar  v.  Bedamation  Dist,  No,  108,  111 
U.  8.  701,  28L.  ed.  669. 

Law  in  its  regular  course  of  administration 
through  courts  of  justice  is  due  process. 

Le^  y.  Texas,  189  U.  8.  462, 86  L.  ed.  22k. 

Per  Coriam ; 

This  was  an  action  at  law,  brought  by  the 
appellants  against  the  respondent  to  recover 
upon  a  written  guaranty  to  pay  for  goods  sold 
and  delivered  to  one  Frances  Brown.  The 
guaranty  was  executed  by  the  respondent's  in- 
testate. The  cause  was  tried  by  a  Jury  regu- 
larly impaneled.  After  the  jury  had  deliber- 
ated upon  their  verdict,  they  brought  into 
court  a  verdict,  signed  by  ten  of  their  number, 
but  two  of  the  jury  dissented  from  it,  and  re- 
fused to  sign  it.  The  appellants  objected  to 
the  entry  of  Judgment  upon  this  verdict  "be- 
cause the  verdict  was  rendered  in  a  manner 
not  authorized  or  warranted  by  the  constitu- 
tion ana  laws  of  the  United  8tates  applicable 
to  the  territory  of  Utah,  but  contrary  thereto, 
in  that  said  verdict  was  not  a  unanimous  ver- 
dict, but  was  agreed  to  by  ten  of  said  jurors 
only,  and  is  therefore  illegal,  and  of  no  effect." 
Judgment  was  entered  upon  the  verdict,  where* 
upon  a  motion  for  a  new  trial  was  made,  and 
as  ground  therefor  the  same  objection  was 
urged.  The  motion  for  a  new  trial  was  over- 
ruled, and  appeal  taken  to  this  court 

The  sole  question  argued  upon  appeal  is 
whether  a  verdict  rendered  by  ten  out  of  the 
twelve  jurors  is  legal  under  the  constitution 
and  laws  of  the  United  States  and  under  the 
laws  of  the  territory  of  Utah.  The  clause  of 
the  constitution  relied  upon  is  the  seventh 
article  of  amendments  thereto:  "In  suits  at 
common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial 
by  iury  shall  be  preserved."  The  laws  of  the 
United  States  applicable  are  cited  as  follows: 
Section  17  of  the  Organic  Act,  which  provides 
"that  the  Constitution  and  laws  of  the  United 
States  are  hereby  extended  over  and  declared 
to  be  in  force  in  said  territory  of  Utah,  so  far 
as  the  same,  or  any  provision  thereof,  may  be 
applicable."  This  section  was  approved  Sep- 
tember 9,  1860.  Also  section  1891  of  the  Re- 
vised Statutes  of  the  Uoited  States,  which  en- 
acts: "The  Constitution  and  all  laws  of  the 
United  States,  which  are  not  locally  inap- 
plicable, shall  have  the  same  force  and  effect 
within  all  the  organized  territories,  and  in 
every  territory  hereafter  organized,  as  else- 
where in  the  United  States."  Also  there  was 
24  L.  R.  A. 


an  act  in  force  April  7,  1874,  which  provided 
(18  Stat,  at  L.  27)  "that  it  shall  not  be  neces- 
sary in  any  of  the  courts  of  the  several  tern 
tones  of  the  United  States  to  exercise  srpHrately 
the  common-law  and  cbancery  jurisdiction 
vested  in  said  courts;  and  that  the  several  codes 
and  rules  of  practice  adopted  in  said  terri- 
tories, respectively,  in  so  far  as  they  authorize 
a  mingling  of  said  jurisdictions,  or  a  uniform 
course  of  proceeding  in  all  cases,  whether 
legal  or  equitable,  be  confirmed;  and  that  all 
proceedings  heretofore  had  or  taken  in  said 
courts  in  conformity  with  said  codes  and  rules 
of  practice,  so  far  as  relates  to  the  form  and 
mode  of  proceeding,  be,  and  the  same  are 
hereby,  validated  and  confirmed:  Provided, 
that  no  party  has  been  or  shall  be  deprived  of 
the  right  of  trial  by  jury  in  cases  cognizable 
at  common  law."  At  the  time  tbis  last  statute 
was  passed  there  was  a  law  of  the  territory  of 
Montana  which  authorized  the  rendition  of  a 
verdict  upon  the  concurrence  of  three  fourths 
of  a  jury.  This  law  had  been  enacted  in  Janu- 
ary, 1869.  The  law  of  the  territory  of  Utah 
was  passed  under  the  grant  of  legislative  power 
in  the  Organic  Act,  section  6  of  which  pro- 
vides "tbat  the  legislative  power  of  said  terri- 
tory shall  extend  to  all  rightful  subjects  of 
legislation,  consistent  with  the  Constitution  of 
the  United  States  and  the  provisions  of  this 
act,"  and  that  "all  the  laws  passed  by  the  leg- 
islative assembly  and  governor  shall  be  sub- 
mitted to  the  congress  of  the  United  States, 
and,  if  disapproved,  shall  be  null,  and  of  no 
effect."  In  pursuance  of  this  grant  of  legisla- 
tive power,  section  493  of  the  Code  of  Civil 
Procedure,  which  is  section  8371  of  2  (Jomp. 
Laws  1888,  p.  286.  in  force  August  1,  1884, 
provided:  "when  the  Jury  have  agreed  upon 
their  verdict,  they  must  be  conducted  into 
court,  their  names  called  by  the  clerk,  and  the 
verdict  rendered  by  their  foreman.  The  ver- 
dict must  be  in  writing,  signed  by  the  fore- 
man, and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their 
verdict.  If  any  juror  disaerr^  they  must  be 
sent  out  again;  but,  if  no  disagreement  be  ex- 
pressed, and  neither  party  requires  the  jury  to 
be  polled,  tbe  verdict  is  complete,  and  the 
jury  discharged  from  the  case.  Either  party 
may  require  the  Jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror 
if  it  is  his  verdict  If  any  one  answer  in  the 
negative,  tbe  jury  must  be  sent  out  again." 
This  statute  had  superseded  section  174  of  an 
Act  approved  February  17,  1870,  Comp  Laws 
1876,  p.  447,  which  provided:  "Wben  the 
verdict  is  given,  which  must  be  by  unanimous 
agreement,  except  by  the  consent  of  the  par- 
ties, it  shall  be  read  aloud,"  etc.  In  1892  the 
legislature  amended  section  8B71,  supra,  to 
read  as  follows:  "In  all  civil  cases  a  verdict 
may  be  rendered  on  the  concurrence  therein 
of  nine  or  more  members  of  the  jury.  When 
the  jury  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  court  by  their  fore- 
man. The  verdict  must  be  in  writing,  and 
signed  by  their  foreman,  if  he  is  a  concurring 
juror,  and  if  he  is  not  a  concurring  Juror  it 
roust  be  signed  by  all  the  concurrmg  mem- 
bers, and  be  read  by  the  clerk  to  the  jury,  and 
tbe  inquiry  made  whether  it  is  tlieir  verdict, 
and  the  answer  may  be  made  by  any  juror 
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the  Terdlct.  If  more  than  three  ja- 
ma  d&0ent,  they  must  he  sent  out  again,  but. 
If  not  more  than  three  Jurors  dissent,  and 
neither  party  requires  the  jury  to  be  polled, 
the  verdict  is  complete,  and  the  Jury  dis- 
•charged  from  the  ca^.  Either  party  may  re- 
<auire  the  Jury  to  be  polled,  which  shall  be 
^one  by  the  Judge  or  clerk  asking  each  Juror 
if  it  is  his  verdict.  If  more  than  three  answer 
in  the  negative,  the  Jury  must  be  sent  out 
ugain."  Utah  Laws  1892,  p.  46.  It  will  be 
seen  that  until  1892  the  statutes  of  the  territory 
by  express  enactment  required  the  verdict  of 
the  jury  to  be  unanimous.  The  original  Act 
-of  1870  permitted  this  unanimity  to  be  waived 
by  the  consent  of  the  parties,  but  the  Act  of 
1884  was  silent  upon  such  waiver. 

It  is  apparent  that  the  sole  question  here  is 
whether  the  provision  for  a  verdict  by  three- 
fourths  of  the  Jur^  in  a  civil  case  was  a  rightful 
subject  of  legislation  consistent  with  the  Con- 
atitution  of  the  United  States,  providing  that 
the  right  of  trial  by  Jury  shall  be  preserved. 
In  other  words,  do  the  words  * 'trial  by  Jury," 
as  used  in  the  seventh  amendment  of  the  con- 
atitution,  mean  a  Jury  which  renders  a  verdict 
by  the  unanimous  action  of  its  twelve  mem- 
bers?  It  may  be  remarked  thai  unanimity  of 
action  was  not  considered  a  constituent  part 
of  trial  bjr  jury  by  the  framers  of  the  Califor- 
nia Constitution  of  1879,  which  provided  in 
section  7,  article  1:  "The  right  of  trial  by  Jury 
shall  be  secured  to  all,  and  remain  in  violate; 
but  in  civil  actions  three  fourths  of  the  Jury 
tnay  render  a  verdict."  This  is  not  preserving 
the  right  of  trial  by  lury  inviolate  if  a  trial 
by  jury  in  a  civil  action  requires  unanimous 
action  by  the  members  of  the  Jury.  At  the 
time  the  amendments  to  the  constitution  were 
proposed  in  the  house  of  representatives  by 
Mr.  Madison,  the  original  proposition  applied 
io  trial  of  crime  the  express  qunliflcation  of 
4inanimity  for  conviction,  but  did  not  apply 
the  same  to  suits  at  common  law.  At  that 
period  unanimity  of  action  on  the  part  of  the 
Jury  was  not  required  in  Scotland,  and  such  a 
requisite  had  been  stronglv  attacked  in  Eng- 
land by  John  Locke  and  Jeremy  Bentham. 
Originally,  unanimity  of  action  had  not  been 
required,  even  by  the  common  law  of  Eng- 
land. One  of  the  qualifications  of  Jurors  at 
the  time  of  the  adoption  of  the  constitution 
was  that  they  should  be  freeholders,  yet  this 
t|ualiflcation  has  not  been  considered  as  a  part 
-of  the  trial  by  Jury;  but,  if  the  words  •'trial  by 
Jury,"  as  used  in  the  seventh  amendment, 
means  a  jury  trial  with  ail  its  accustomed  re- 
•^uisites,  it  is  difficult  to  see  how  the  qualif  ca- 
tion as  to  freeholders  could  be  changed.  Up- 
on this  question  the  Supreme  Court  of  the 
United  States  has,  so  far  as  we  have  been  re- 
ferred, never  passed.  That  court  expressly 
declined  to  pass  on  the  question  in  Dunphy  v. 
Kleinmith,  78  U.  8.  11  Wall.  610,  20  L. 
•ed.  228,  where  this  precise  question  was  in- 
volved in  an  appeal  from  the  territory  of 
Montana.  We  are  aware  that  there  are  de- 
cisions in  large  number  which  affirm  that 
a  Jury  must  consist  of  twelve,  and  a  very 
few  that  the  action  of  the  Jury  must  be 
unanimous  in  civil  cases.  But  we  think  the 
reasoning  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Burtado  v.  People,  110 
^  L.  B.  A. 


U.  S.  516,  28  L.  ed.  282,  upon  the  phrase  *<dae 
process  of  law,"  is  equally  applicable  to  the 
case  at  bar.  Mr,  Justice  Matthews  said  in 
that  case:  "The  constitution  of  the  United 
States  was  ordained,  it  is  true,  by  decendants 
of  Englishmen, who  inherited  the  traditions  of 
English  law  and  history;  but  it  was  made  for 
an  undefined  and  expanding  future,  and  for  a 
people  gathered  and  to  be  gathered  from  many 
nations  and  of  many  tongues.  And  while  we 
take  Just  pride  in  the  principles  and  institutions 
of  the  common  law,  we  are  not  to  forget  that 
in  lands  where  other  systems  of  iuriapnidence 
prevail  the  ideas  and  processes  or  civil  Justice 
are  also  not  unknown.  There  is  nothing  in 
Magna  Charta,  rightly  construed  as  a  broad 
charter  of  public  right  and  law,  which  ou&ht 
to  exclude  the  best  ideas  of  all  systems  and  of 
every  age;  and  as  it  was  the  characteristic 
principle  of  the  common  law  to  draw  its  in- 
spiration from  every  fountain  of  justice,  we 
are  not  to  assume  that  the  sources  of  its  sup- 
ply have  been  exhausted.  On  the  contrary, 
we  should  expect  that  the  new  and  varied  ex- 
periences of  our  own  situation  and  system 
will  mould  and  shape  it  into  new  and  not  less 
useful  forms."  And  again:  "Restraints  that 
could  he  fastened  upon  executive  authority 
with  precision  and  detail  might  prove  obstruc- 
tive and  injurious  when  imposed  on  the  just 
and  necessary  discretion  of  legislative  power; 
and  while,  in  every  instance,  laws  th«t  violated 
express  and  specific  injunclions  and  prohibi- 
tions might,  without  embarrassment,  be  judi- 
cially declared  to  be  void,  yet  any  general 
principle  or  maxim,  founded  on  the  essential 
nature  of  law,  as  a  Just  and  reasonable  expres- 
sion of  the  public  will  and  of  government, 
as  instituted  by  popular  consent  and  for  the 
general  good,  can  only  be  applied  to  cases 
coming  clearly  within  the  scope  of  its  spirit 
and  purpose,  and  not  to  legislative  provisions 
merely  establishing  forms  and  methods  of  at- 
tainment. Such  regulations,  to  adopt  a  sen- 
tence of  Burke's  '^inay  alter  the  mode  and 
application,  but  have  no  power  over  the  sub- 
stance of  original  justice."  This  reasoning, 
we  believe,  is  decisive  of  the  case.  "Admin- 
istration and  remedial  proceedings  must 
change,  from  time  to  time,  with  the  advance- 
ment of  legal  science  and  the  progress  of 
societv."  Rowan  v.  State,  30  Wis.  129,  11 
Am.  tlep.  559.  One  of  the  signs  of  progress 
is  the  provision  for  a  verdict  by  three  fourths 
of  a  jury  in  a  civil  cause.  Wherever  this  pro- 
vision has  been  tried,  it  has  been  found  to  be 
a  distinct  benefit.  Such  a  provision  is  simply 
a  change  in  the  procedure  of  applying  legal 
remedies.  It  is  general  in  its  application;  it 
is  fair  and  just  to  all.  No  man's  property 
rights  are  injured  by  it,  and  no  man  can  M 
said  to  have  a  vested  right  in  the  unanimous 
action  of  a  Jury  any  more  than  In  the  fact 
that  a  juror  was  anciently  required  to  be  a 
freeholder.  All  litigants  could  waive  in  civil 
trials  at  common  law  and  under  our  constitu- 
tion this  unanimity  of  verdict.  If  they  could 
waive  it,  then  it  was  not  one  of  the  requisites 
which  must  be  preserved  in  order  to  preserve 


a  jury  trial  in  civil  actions. 
Fo     " 


'or  these  reasons,  because  society  progresses 
and  modes  and  legal  procedure  must  change 
with  that  progress,  because  this  enactment  is 
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a  "Just  and  Tcasonable  expreflsion  of  the  pub- 
lic will/'  because  it  is  calculated  to  be  a  great 
benefit  to  all  classes  of  litigants.  Ix^cause  it 
reaches  justly  and  fairly  and  impartially  all 
dases  of  men,  because  it  is  claimed  only  to 
be  an  infringement  of  a  broad  and  general 
statement  io  the  constitution  which  ought  not 
to  be  so  narrowly  construed  as  to  be  a  bulwark 


against  progress,  we  hold  that  this  law  was  a. 
rightful  subject  of  legislation,  and  thi$  judg- 
ment tAould  be  affirfnea, 

Z»ne«  Oh,  J,,  and  Miner*  Barteht  and 
Smith,  <77.,  concur. 

Rehearing  denied. 
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Lawrence  WARD  and  Wife,  AppU.t 

L  A.  BVQQetaL 

ai3N.a48B.) 

A  note  iriven  solely  for  usury  is  Toid 
even  in  the  hands  of »  bona  lide  holder 

under  a  statute  which  provides  that  taking 
'*u8ury**  shall  he  deemed  a  forfeiture  of  the  en- 
tire interest,  hut  wbloh  does  not  avoid  the  debt 
as  to  the  principal. 

(December  10, 1808.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Pitt  County  in 
fayor  of  defendants  in  an  action  brought  to 
cancel  a  note  and  to  enjoin  a  sale  of  land  under 
a  mortgage  which  had  been  given  to  secure  its 
payment.    Reverted. 
The  facts  are  stated  in  the  opinions. 
Mr,  James  E«  Moore  for  appellants. 
iff*.  T.  J.  Jarris  for  appellees. 

Clark*  J.^  delivered  the  opinion  of  the 
court: 

The  jury  found  that  the  |400  note  in  suit 
was  wholly  given  for  a  usurious  charge  for  the 
use  of  money,  and  that  the  present  holder  ac- 
quired it  before  maturity,  for  value  and  with- 
out notice.  The  question  whether  it  is  valid 
in  his  hands  is  not  an  open  one  in  this  state. 
Such  note  is  held  to  be  void,  into  whatever 
hands  it  may  pass.  Ruffln  v.  Armstrong,  0  N. 
C.  411,  11  Am.  Dec.  774;  Collier  v.  NeviU.  14 
N.  C.  30.  Such  was  also  the  law  in  England 
until  the  law  was  in  some  respecu  modified  by 
the  Act  of  58  Qeo.  III.,  and  is  the  law  in  New 
York  and  other  states,  except  where  modified 
by  statute.  Randolph,  Com.  Paper,  g  525:  8 
Parsons,  Cont.  5th  ed.  117:  Powell  v.  Watere, 
8  Cow.  669;  Waicie  v.  Iiooief)elt,  8  Johns.  Cas. 
206,  2  Am.  Dec  140;  SoUmone  v.  Jonee,  8 
Brev.  54,  6  Am.  Dec.  538;  OnHda  Bank  v. 
Ontario  Bank,  21  N.  Y.  495,  cited  by  Smith, 
Oh.  J.,  in  Bovntree  v.  Brineon,  98  K  0.  107; 
Oallanan  v.  8haiP,  24  Iowa,  441. 

When  the  statute  makes  a  note  void,  it  is 
void  into  whosesoever  hands  it  may  come,  but, 
when  the  statute  merely  declares  it  illegal,  the 
note  is  good  in  the  hands  of  an  innocent  holder. 
Olenn  v.  Farmers  Bank  of  North  Carolina,  70 
N.  0.  191,  206.    Hence,  it  was  argued  strenu- 


NOTB.— The  ahove  case  is  noticeable  as  one  In 
which  a  note  is  held  wholly  void  even  in  the  hands 
of  a  bona  fide  purchaser  because  iriven  wholly  for 
usury  where  a  statute  forfeits  the  interest  but  not 
the  principal  for  usury. 
24L.KA. 


ouslv  that  the  authorities  above  cited  wero^ 
good  under  our  former  statute,  which  made 
the  contract  void,  but  that  the  present  statute 
merely  makes  the  contract  illegal.  It  does  not 
so  seem  to  us.  The  former  statute  (Rev.  Code, 
chap.  114;  Rev.  Stat  chap.  117)  denounced  the- 
contract  as  void  as  to  the  whole  debt, — prin« 
cipal  and  interest.  The  present  statute  (Code, 
§  8836)  makes  it  void,  not  as  to  principal,  but 
as  to  the  interest  only.  It  provides  that  "the 
taking,  receiving,  reserving  or  charging  a  rate 
of  interest  greater  than  is  allowed  .  .  .  shall 
be  deemed  a  forfeiture  of  the  entire  interest 
.  .  .  which  has  been  agreed  to  be  paid,"  with 
a  further  provision  that,  if  such  interest  has- 
been  paid,  double  the  amount  can  be  recovered 
back  by  the  debtor.  The  only  difference  be- 
tween the  two  acts  is  that  formerly  the  whole 
note  was  forfeited  and  of  no  avail,  and  now 
only  the  stipulation  as  to  the  interest  is  ipea^ 
faeto  deemed  forfeited  and  void.  But  the 
point  has  already  been  adjudicated  by  thi8> 
court.  In  two  cases  this  court,  and  by  most 
eminent  judges,  has  expresslv  held  that  the 
words  "deemed  a  forfeiture,  in  the  Act  of 
1876-77  (now  Code,  §  8886),  make  void  the 
agreement  as  to  interest.  If  any  attention  Is 
to  be  paid  to  the  doctrine  of  itare  decisis,  the 
precedents  in  our  own  court  do  not  leave  this> 
open  to  debate.  In  First  Nat.  Bank  of  Char- 
lotU  V.  Lineberger,  88  N.  C.  454  (on  page  458), 
Ashe,  /.,  quotes  this  section  in  full,  and  says: 
"The  purpose  and  effect  of  this  statute  were 
not  only  to  make  void  all  agreements  for  usu- 
rious interest,  but  to  give  a  right  of  action  to- 
recover  back  double  the  amount  after  it  ha» 
been  paid."  Dillard,  «/;,  in  Moore  v.  Wood- 
ward, 83  N.  C.  581  (on  page  686),  says:  "They 
[the  notes  there  sued  on]  are  both  wholly  for 
illegal  interest,  if  the  allegations  of  the  answer 
be  true,  and,  if  so,  then  the  sentence  of  the  law 
is  that  they  are  void;"  and  further  says:  "The 
device  of  taking  a  distinct  bond  and  mortgage 
for  the  interest  does  not  take  the  case  out  of 
the  operation  of  the  statute."  The  opinions  of 
such  Judges  upon  a  court  constituted  as  the 
bench  then  was  are  liurely  entitled  to  be  con- 
sidered the  law  in  this  state  until  changed  by 
legislation.  And  in  Qlenn  v.  Farmers  Bank 
of  North  Carolina,  70  N.  0.  191  (bottom  of 
page  205),  Rodman,  «7.,  says  that  "it  is  ad- 
mitted law"  that  "notes  vitiated  by  a  usurious* 
or  gaming  consideration  cannot  be  enforced  in 
the  most  innocent  hands,  but  are  always,  and 
under  all  circumstances,  void."  Our  own  de- 
cisions upon  our  own  statute  should  govern, 
even  though  a  court  of  another  jurisdiction, 
upon  a  somewhat  similar  statute,  had  ruled 
differently.    But  in  fact  the  case  relied  on  to 
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that  effect  {Oatet  t.  FirH  Nat.  Bank  of  MonU 
gomery,  100  U.  8.  289.  25  L.  ed.  680),  merely 
holds  tbat  the  contract,  being  not  yold  in  toto, 
but  only  as  to  the  interest  "being  lepal  in  part 
and  Tlctous  in  part,  the  former  will  support  a 
contract  of  indorsement*"  But  bere  tbe  note 
is  solely  for  usury,  and,  being  wboUy  vicious, 
this  authority  is  against  its  yalidity  in  tbe 
bands  of  the  assignee.  In  1  Daniel  on  Nego- 
tiable InstrumenU,  §  198,  it  is  stated  tbat  where 
the  statute  proyides  tbat  when,  "in  an  action 
brought  on  a  contract  for  payment  of  money, 
it  shall  appear  tbat  unlawful  interest  has  been 
taken,  the  plaintUf  shall  forfeit  threefold  tbe 
amount  of  tbe  unlawful  interest  so  taken,  it 
was  held  to  apply  to  tbe  innocent  indorsee  of 
a  note,  who  received  it  in  due  course  of  trade; 
and.  as  a  general  rule,  all  contracts  founded  on 
considerations  which  embrace  an  act  which  the 
law  prohibits  under  a  penalty  are  void :"  citing 
Kendall  t.  Babert9on,  12  Gush.  156;  Woods  v. 
Armstrong,  54  Ala.  150,  25  Am.  Rep.  671.  In 
Kendall  ▼.  Robertson,  tbe  Massachusetts  law 
bad  undergone  a  change  similar  to  ours,  and 
Shaw,  Oh.  J.,  says:  "The  former  law  extended 
the  entire  forfeiture  to  any  holder  of  the  note, 
though  an  innocent  indorsee.  The  natural 
conclusion  is,  in  tbe  absence  of  express  words 
changing  the  operation  of  tbe  law,  that  it  was 
the  intention  of  the  legislature  to  extend  such 
partial  forfeiture  in  like  manner,  and  attach  it, 
as  before,  to  the  note,  although  held  by  an  in- 
nocent indorsee  without  notice.  In  both  cases 
tbe  intention  of  the  legislature  appears  to  have 
been  tbe  same,— to  suppress  a  mode  of  lending 
regarded  as  dangerous  and  injurious  to  society, 
by  attainting  tbe  contract,  and  attaching  tbe 
penal  consequence  to  tbe  contract  itself,  wben- 
ever  set  up  as  a  proof  of  a  debt.^  And  at  the 
last  term  of  this  court  (Moore  y.  Beaman^  112 
N.  O.  658),  it  is  said:  "The  contract,  usury  be- 
ing pleaded,  is  simply  a  loan  of  money  which 
in  law  bore  no  intereat."  The  note  for  the 
usurious  interest  being  in  the  hands  of  an  as- 
signee, he,  and  not  the  maker,  must  suffer. 
Tbe  law  regards  tbe  maker,  not  as  in  pari  de- 
licto with  tbe  payee,  but  as  tbe  victim  of  an 
oppression  which  tbe  law  has  denounced  and 
prohibits  under  penalty.  Merchants  Bank  of 
FayettevilU  v.  Luiterloh,  81  N.  0. 142.  If,  by 
passing  tbe  note  off  before  maturity  and  for 
value,  tbe  indorsee  may  recover  on  it,  the  stat- 
ute 18  useless,  as  the  protection  intended,  and 
tbe  penalty  and  prohibition,  are  alike  rendered 
nugatory.  Tbe  victim  would  have  no  recourse 
but  to  suffer  in  silence.  The  usury  would  be 
collected  in  spite  of  tbe  law,  which  bad  de- 
clared tbe  "entire  interest  forfeited"  ab  initio, 
by  the  fact  of  "charing  or  reserving"  it.  On 
the  other  hand,  tbe  innocent  indorsee  has  his 
recourse  upon  tbe  payee  who  has  indorsed  the 
note  to  him  (1  Dan.  Neg.  Inst.  §  807);  a  re- 
course which  would  more  surely  protect  bim, 
being  against  tbe  party  who  has  money  to  loan, 
not  to  borrow.  At  any  rate,  the  fact  that  the 
iodorsee's  sole  remedy  as  to  the  interest  is 
against  the  payee  and  indorser,  not  against  the 
maker,  will  cause  such  lenders  to  be  more 
chary  of  shouldering  off  upon  innocent  parties 
the  collection  of  their  usurious  contracts. 

The  only  case  in  our  Reports  that  seems  to 
mitigate  against  the  otherwise  uniform  tenor 
of  our  d^fsioDB  on  this  subject  is  Goor  v. 


Spieer,  65  N.  0.  401,  which  held  that  a  roort- 
gaffe  given  to  secure  a  usurious  bond  might  be 
enforced  in  the  hands  of  an  innocent  purchaser 
for  value.  The  case  recognizes  tbe  general 
rule,  but  takes  mortgages  out  of  it  upon  the. 
supposed  wording  of  the  statute.  Rev.  Code, 
chap.  50,  §  5  (now  Code,  §  1549).  Aside  from 
the  fact  that  this  is  held  expressly  otherwise  in 
the  later  case  of  Moore  v.  Woodward,  83  N.  C. 
581,  an  examination  of  §  1549  will  show  tbat 
Goor  V.  Spieer  was  a  palpable  inadvertence. 
The  statute  cited  (Code,  c^  1^>49)  in  fact  does 
not  purport  to  protect  the  innocent  holder  of 
a  mortgage  note  which  is  tainted  with  usury^ 
but  the  "purchaser  of  the  estate  or  property'* 
at  sale  under  tbe  mortgage,  who  buys  without 
notice  of  tbe  usurious  taint  in  tbe  debt  secured. 
It  would  be  a  fraud  for  tbe  mortgagor  to  stand 
by  and  let  him  purchase  without  giving  biok 
notice,  but  tbe  maker  can  give  no  notice,  usu- 
ally, to  the  assignee  of  the  note.  There  is  a 
broad  distinction,  which  runs  through  all  tbe 
cases  everywhere,  between  contracts  upon  an 
illegal  consideration,  as  to  which,  tbe  parties 
being  in  pari  de/irto,  the  courts  will  aid  neither 
party,  but  will  protect  the  note  in  the  handa 
of  a  holder  for  value  without  notice,  and  a  con- 
tract which,  in  whole  or  in  part,  is  declared 
void  or  forfeited  in  its  inception,  which  caa 
acquire  no  validity  by  being  passed  on  to  other 
bands.  Henderson  v.  Shannon,  1  Dev.  L.  147r 
Olenn  v.  Farmers  Bank  of  North  Carolina,  su- 
pra. As  to  usurious  contracts,  the  law  regards 
tbe  maker,  not  as  in  pari  delicto,  but  as  acting 
"in  chains"  (I  Story,  Eq.  Jur.  §  802);  and  to 
permit  his  contract  which  is  deemed  exacted 
under  duress  to  come  under  the  general  rule 
in  favor  of  innocent  holders  for  value  of  com- 
mercial paper  would  be  to  nullify  the  protect- 
ing statute.  The  recoune  of  the  holder  is 
against  the  payee  and  indorser,  wbo  is  more 
likely,  by  far,  to  be  able  to  respond  than  the 
maker.  The  statute  makes  the  "taking,  re- 
ceiving, reserving  or  charging  usury  when 
knowingly  done,"  •'.  e,  intentionally  done,  and 
not  by  a  mere  error  of  calculation,  a  forfeiture 
(not  merely  forfeitable)  of  tbe  entire  interest 
which  the  note  carries  with  it,  "or  which  has 
been  agreed  to  be  paid  thereon."  The  note  in 
this  case  falls  exactly  within  the  evil  denounced 
in  the  last  clause.  It  is  a  written  promise  to 
pay  the  usury  reserved  or  charged  on  the 
note,  and  such  charging  or  reserving  is  ipso 
facto  a  forfeiture,  which  attaches  either  by 
the  taking,  receiving,  reserving,  or  charging, 
as  tbe  lawmakers  evidently  intended  to  pre- 
vent and  bfead  off  all  casuistry,  for  which 
this  class  of  law  breatcers  have  in  all  times 
been  specially  noted,  and  to  carry  out  the 
legislative  intent  of  bona  fide  protecting  the 
public,  not  nominally,  but  in  fact,  from  eva- 
sions of  this  law.  But  if,  in  truth,  the  for- 
feiture was  limited  to  the  "knowingly  receiv- 
ing," tbe  holder  of  this  note  certainly  knows 
now,  and  doubtless  did  before  suit  brought, 
that  this  note  was  given  for  usury  "agreed  to 
be  paid."  and  his  receiving  it  would  eo  »7i- 
stanti  work  a  forfeiture.  Besides,  if  the  maker 
should  have  voluntarily  paid  this  note,  the  re- 
ceiver of  such  payment  knovring  it  was  for 
usury,  the  statute  gives  tbe  person  "by  whom 
"ifi  legal  representative,"  an 


it  was  paid,  or  hli    ^         . 

action  to  recover  back  twice  the  amount. 
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^no,  then,  shall  the  debtor  be  compelled  by 
law  to  pay  the  usurious  note,  when  instantly 
he  can  recover  back  double  the  sum  of  the 
party  to  whom  he  pays  it,  as  a  punisbment  for 
knowingly  itociVA.g  it?  Such  multiplicity  of 
•actions  was  not  tolerated  under  the  old  prac- 
tice, and  certainly  will  not  be  under  the  present 
simpler  and  more  practical  system  of  proced- 
ure. MercJianU  Bank  of  Fayettecille  v.  Lut- 
ierloK  81  N.  C.  142,  was  decided  under  the 
Act  of  1866.  and,  to  cure  the  defect  in  that 
act,  the  wording  of  the  present  statute  is  made 
^explicit,  and  gives  the  action  to  recover  back. 
Under  the  Act  of  1866  there  was  no  forfeiture, 
as  now,  but  simply  interest  could  not  be  col- 
lected. While  the  "charging,  reserving, "etc., 
is  now  a  forfeiture  of  the  contract  as  to  all  in- 
terest ab  initio^  the  recovery  of  double  the 
«um  paid  is  necessarily  from  the  party  to 
whom  it  is  paid,  for  the  language  is  "may  re- 
-cover  back"  double  the  sum  paid,  which  can 
only  be  from  the  party  receiving  the  money. 
With  the  policy  of  the  lawmaking  power  the 
•courts  have  nothing  to  do,  further  than  as  it 
may  throw  liffht  upon  the  meaning  of  the  stat- 
ute bv  consiaering  the  evil  to  be  remedied. 
That  is  thus  considered  by  Taylor,  C7A.  J.,  in 
Ruffln  V.  Armstrong,  9  N.  C.  411,  416, 11  Am. 
Dec.  774:  ''It  is  not  less  important  now  than 
it  was  then  to  restrain  the  power  of  amassing 
wealth  without  industry,  and  to  prevent  those 
who  possess  money  from  sitting  idle  and  fat- 
tening on  the  toil  of  others;  it  is  not  less  im- 
portant to  prevent  those  who  desire  profit  from 
their  money  without  hazard  from  receiving 
larger  gain  than  those  who  employ  it  in  un- 
•dertakings  attended  with  risk,  calculated  to 
encourage  industry,  and  to  multiplv  the  sources 
•of  public  prosperity;  nor  is  it  les^s  important  to 
facilitate  the  means  of  procuring  money  on 
reasonable  terms,  and  thereby  to  render  the 
lending  of  It  more  extensively  beneficial."  In 
.a  matter  so  capable  of  oppression  as  the  lend- 
ing of  money,  the  legislature  has  deemed  it 
wise  to  regulate  the  limit  of  what  is  a  reason- 
able exaction  for  its  use,  since  all  interest  is 
the  creation  of  statute.  Moore  v.  Beaman, 
Mupra,  As  to  lenders  upon  a  lawful  rate  of  in- 
terest, the  legislature  has  looked  upon  them 
with  a  favorable  eye,  and  of  late  years  has 
raised  the  limit  from  6  to  8  per  cent.  But 
there  is  nothing  in  the  action  of  the  legislature, 
nor  in  the  circumstances  of  the  day,  which  in- 
dicates that  this  is  a  propitious  time  to  relax 
the  restrictions  placed  heretofore  upon  the  il- 
legal exactions  to  those  who  would  use  their 
money  contrary  to  law,  and  yet  call  upon  the 
law  to  aid  them,  directly  or  indirectly,  to  se- 
•cure  their  unlawful  gains. 
Error, 

Borwell,  J.,  dissenting: 

I  cannot  agree  to  the  conclusion  of  the  court, 
and  deem  it  proper  to  give  the  grounds  of  my 
^iftsent.  By  the  terms  of  the  Htatute  which 
was  in  force  in  this  state  before  the  Act  of 
1866,  all  contracts  founded  upon  a  usurious 
consideration  were  declared  to  be  void,  and, 
according  to  all  the  authorities,  promissory 
notes  thus  expressly  avoided  are  void  in  the 
hands  of  indorsees  for  value  without  notice. 
By  the  Act  of  1866  the  legal  rate  was  fixed  at 
^  per  cent,  with  a  proviso  allowing  8  per  cent 
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to  be  charged  for  money  loaned,  if  the  contract 
was  in  writing  and  signed  by  the  party  to  be 
charged;  and  it  was  therein  enacted  thiat,  if  a 
greater  than  the  legal  rate  was  charged,  the  in- 
terest should  not  t^  recoverable.  This  law,  aa 
was  said  by  Justice  Dillard  in  Merehanti  Bank 
of  FayetteviUe  v.  Lutterloh,  81  N.  C.  144,  in- 
troduced a  new  theory.  It  was  an  expreasion 
of  the  popular  will.  It  did  not  declare  the 
contract  void  in  whole  or  in  part.  It  did  de- 
clare that  the  contract,  so  far  as  it  related  to 
interest,  was  not  enforceable  in  the  courts,— 
that  it  could  not  be  collected  by  law, — ^and  in 
effect  it  enacted  that  so  much  of  the  contract 
as  concerned  the  rate  of  interest  was  void,  the 
word  "void'*  being  used  here  aa  it  is  in  Moore 
V.  Woodward,  88  N.  C.  581.  Speaking  accu- 
rately, the  contract  for  interest  in  excess  of  the 
legal  rate  was  made  hj  that  act,  not  void,  but 
illegal.  This  act  remained  in  force  until  1875, 
when  the  legislature  adopted  a  law  which  dis- 
tinctly declared  "void"  all  contracts,  both  aa 
to  principal  and  interest,  if  a  greater  than  the 
legal  rate  was  charged.  When  this  statute 
went  into  effect,  what  are  called  "usurious 
contracts,"  and  all  notes,  bonds,  etc.,  founded 
on  such  contracts,  were  not  only  illegal,  but 
void.  At  January  term,  1874,  of  this  court, 
the  case  of  Qlenn  v.  Fa/rmere  Bank  of  North 
Carolina  was  decided,  70  N.  C.  191,  and  Justice 
Rodman  said,*  in  his  opinion  filed  in  that  cause: 
^'  If  the  statute  declares  a  security  void,  it  is 
void  in  whosesoever  hands  it  may  come.  If, 
however,  a  negotiable  security  be  founded  on 
an  illegal  consideration  (and  it  is  immaterial 
whether  it  be  illegal  at  common  law  or  by 
statute),  and  no  statute  says  it  shall  be  void, 
the  security  is  good  in  the  hands  of  an  inno- 
cent holder,  or  of  one  claiming  through  such  a 
holder.  The  case  of  Hay  v.  Ayling,  16  Q.  B. 
428,  is  a  notable  illustration  of  the  difference. 
Gaming  securities  were  declared  void  bv  9 
Anne,  chap.  14,  §  1,  and  it  was  held  that  they 
were  void  in  the  hands  of  a  bona  fide,  innocent 
indorsee.  The  Act  of  5  &  6  Wm.  lY.,  chap. 
41,  g  1,  modified  ^Jbe  act  of  Anne,  and  declared 
they  should  be  illegal.  The  court  held  that 
after  that  act  thev  could  be  recovered  on  by 
an  innocent  holder."  It  is  to  be  presumed 
that  the  Act  of  1874-75,  enacted,  as  it  was,  one 
year  after  that  announcement  of  the  rule  of 
law,  was  framed  by  men  acquainted  with  that 
decision,  and  that  it  was  then  provided  that  all 
usurious  contracts  should  be  void  in  order  that 
they  .migrht  be  invalid  in  whosesoever  hands 
they  might  come.  In  1876-77  another  change 
was  mfuie  in  the  law,  and  the  statute  then 
enacted  is  in  force  at  this  time.  That  act  no- 
where, in  totidem  verbis,  declares  void  a  con- 
tract for  interest  in  excess  of  the  legal  rate.  It 
it  to  be  presumed  that  this  enactment  was  also 
framed  in  distinct  recogniiion  of  the  rule  laid 
down  by  the  learned  justice  in  Olennr.  Farm- 
ers Bank  of  North  Carolina,  supra,  and  I  thiuk 
much  significance  is  to  be  attached  to  the  fact 
that,  with  this  rule  thus  brought  to  its  atten- 
tion, the  legislature  repealed  a  law  which  de- 
clared all  such  contracts  void,  and  adopted  one 
which  omitted  to  so  declare  them.  And  here 
it  may  be  well  to  note  the  often  inaccurate,  or 
rather  misleading,  use  of  the  word  "void,"  in 
statutes  and  reports.  Parker,  Ch,  J.,  in  Somes 
V.  Brewer,  2  Pick.  184,  18  Am.  Dec  406,  says. 
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-of  the  words,  '*void  and  voidable, "  that  they 
"haye  not  always  been  used  with  nice  discrim- 
ination; indeed,  in  some  booics  there  is  a  great 
want  of  precision  in  the  use  of  them;"  and 
then  he  adds  that,  for  the  purposes  of  the  case 
he  was  considering,  "the  term  'void'  will  be 
used  to  express  that  which  is  in  its  yery  crea- 
tion wholly  without  effect,— an  absolute  nul- 
lity/' In  Baueam  y.  dmiih,  (MS  N.  C.  588, 
Pearson,  Oh,  J.,  said  of  the  bond  there  in  suit 
that  it  "was  yoid  in  the  hands  of  the  obligee 
for  the  illegality  of  consideration:"  and  then 
iie  adds:  "Had  the  bond  been  assigned  before 
It  was  due,  the  assignee  for  yaluable  consider- 
ation, and  without  notice,  could  have  main- 
tained an  action  to  enforce  payment.  This  is 
^ttled.  Henderson  y.  Shannon,  12  N.  C.  147." 
Numerous  instances  of  the  use  of  the  word 
**void"  could  easily  be  cited  from  our  Reports. 
JtuUee  Reade  makes  similar  use  of  the  word  in 
Coor  V.  Spieer,  65  N.  C.  401.  What  he  there 
«ays  may  well  be  quoted  here:  "Except  as 
otherwise  provided  by  statute,  a  negotiable  in- 
strument, void  as  between  the  original  parties 
by  reason  of  any  illegality  in  the  consideration, 
was  nevertheless  good  in  the  hands  of  an  in- 
<ior8ee  for  value  and  without  notice." 

If  it  be  said  that  the  effect  of  the  provision 
of  the  Act  of  1876-77  is  to  make  void  all  con- 
tracts entered  into  contrary  to  its  provisions,  it 
is  to  be  replied  that,  in  the  interest  of  commerce 
■and  trade,  bona  fide  purchasers  of  commercial 
paper  are  favorites  of  the  modem  law  of  every 
•enlightened  nation,  and,  at  this  day  at  least,  it 
is  not  allowable  to  destroy,  by  an  inference, 
negotiable  instruments  in  the  hands  of  such 
purchasers.  The  rule  is,  as  I  understand,  that 
if  the  maker  of  a  negotiable  note  contests  the 
right  of  one  who  has  acquired  it  by  indorse- 
ment for  value  before  maturity  and  without 
notice  of  any  defense,  to  recover  of  him  the 
amount  of  the  note,  he  must  be  able  to  show  a 
statute  that  in  totidem  terbU  declares  the  note 
to  be  void,  or  one  that  makes  the  contract  Il- 
legal, and,  expresslv  or  by  necessary  implica- 
tion, declares  that  this  illegality  shall  avoid  the 
<x>Dtract  and  all  securities  given  in  fulfillment 
•of  such  illegal  contract  into  whosesoever  hands 
they  may  come,  and  thus  render  them  unen- 
forceable in  the  courts.  Story,  Prom.  Notes, 
ii  192;  Convene  v.  Foster,  82  Vt.  828.  In  sec- 
tions 807  and  808  of  Daniel  ou  Negotiable  In- 
struments, it  is  said  that,  "in  many  localities, 
negotiable  instruments  executed  upon  gaming 
or  usurious  considerations  are  upon  the  same 
footing  as  those  executed  for  other  illegal  con- 
:sideration8,— that  is,  void  between  the  parties, 
but  valid  in  the  hands  of  a  bona  fide  holder;" 
and  that  "where  the  instrument  was  executed 
4]pon  an  illegal  consideration,  especially  if  il 
legal  by  statute  (but  not  absolutely  avoiding 
the  instrument),  it  throws  upon  the  holder  the 
burden  of  proving  bona  flde  ownership  for 
value;  .  .  .  and  in  all  cases  where  the  stat- 
ute does  not  declare  the  instrument  void,  bona 
Ude  ownership  for  value  being  proved,  the 
bolder  is  entitled  to  recover."  The  reason  of 
this  rule  is  well  stated  in  Pickaway  County 
Bank  v.  Praiher,  12  Ohio  St.  407,  as  follows: 
"The  cardinal  principle  of  the  commercial  law 
which  protects  commercial  paper  regular  upon 
its  face,  and  negotiated  before  its  maturity, 
oannot  be  otherwise  vindicated;  and  this  is  of 
124  L.  R  A. 


much  more  importance  than  that  one  who  has 
received  the  benefits  of  the  paper  should  be 
compelled  to  perform  an  engagement  which  he 
voluntarily  made."  In  Uonwrte  v.  Foster, 
supra,  the  rule,  as  I  conceive  it  to  be,  is  thus 
expressed  by  Poland,  /..*  "The  English  statutes 
against  usury  and  gaming  not  only  impose  a 
penalty  for  such  illegal  acts,  but  expressly  de- 
clare that  all  notes,  bills,  bonds,  and  other  se- 
curities given  for  such  illegal  considerations, 
shall  be  utterly  void.  All  the  cases  that  have 
been  cited,  and  aU  that  can  bo,  so  far  as  we 
know,  both  English  and  American,  upon  this 
subject,  turn  upon  this  very  distinction  and 
difference  between  the  statutes.  In  those  cases 
in  which  the  )egi!>lature  has  declared  that  the 
illegality  of  the  contract  or  consideration  shall 
ms^e  the  security,  whether  bill  or  note,  void, 
the  defendant  may  insist  on  such  illegality, 
though  the  plaintiff,  or  some  other  party  be- 
tween him  and  the  defendant,  took  the  bill  or 
note  bona  fide,  and  gave  a  valuable  considera- 
tion for  it;  but,  unless  it  has  been  so  expressly 
declared  by  the  legislature,  illegality  of  con- 
sideration will  be  no  defense  in  an  action  at 
the  suit  of  a  bona  fide  holder  for  value,  with- 
out notice  of  the  illegality."  A  recognition  of 
the  principle  thus  well  expressed  may  be  seen, 
I  think,  in  the  chapters  of  the  Revised  Code 
that  relate  to  usury  and  gaming,  and  in  the 
Act  of  1874-75,  above  referred  to.  In  Moore 
V.  Woodward,  supra,  the  learned  Justice  who 
delivered  the  opinion  says:  "Under  our  present 
statute,  while  the  contract  is  valid  as  to  the 
principal,  a  stipulation  for  usurious  interest, 
secured  by  a  separate  bond  and  mortgage 
therefor,  ought,  as  between  the  parties  at  least, 
on  plea  of  the  illegality,  to  bar  the  direct  col- 
lection of  the  same  by  an  action  therefor."  In 
a  former  part  of  the  opinion  be  had  remarked 
that,  under  the  provision  of  the  Revised  Code, 
a  usurious  contract  was  void,  "in  whosesoever 
hands  it  might  come."  His  strbsequent  state- 
ment, quot^  al)ove,  seems  to  indicate  that  he 
thought  that  contracts  made  in  contravention 
of  the  provision  of  the  present  law,  which  he 
was  discussing,  were  illegal,  and  were  void  as 
between  the  parties,  but,  being  only  illegal, 
were  not  void  in  whosesoever  hands  they  might 
come;  evidently  having  in  mind  the  rule  laid 
down  by  Justice  Rodman  in  Qlenn  v.  Farmers 
Bank  of  North  Carolina,  supra.  The  Act  of 
1876-77  (Code,  §  8836),  which  we  are  construing, 
is  in  all  essential  particulars  copied  from  tbe 
National  Banking  Act,  Rev.  Stat  §  5108.  The 
words  are  almost  identical.  The  forfeitures 
and  penalties  are  the  same.  The  Supreme 
Court  of  the  United  States  has  held,  in  Oates 
V.  First  Nat.  Bank  of  Montgomery,  100  U.  S. 
239,  25  L.  ed.  580,  that  that  act  "does  not  de- 
clare the  contract,  under  which  the  usurious 
interest  is  paid,  to  be  void;"  and  it  is  to  be 
noted  that  this  language  is  used  by  that  court 
in  drawing  a  contrast  between  the  act  it  was 
construing  and  the  law  of  Maryland,  which  did 
declare  all  usurious  contracts  void,  and  there- 
fore not  enforceable,  even  in  the  hands  of  bona 
fide  indorsees.  We  therefore  have  an  adjudi- 
cation of  tbe  point  under  discussion  from  the 
highest  court.  In  conclusion,  our  statute  does 
not  expressly  make  void  notes  given  for  a 
usurious  consideration.  It  is  not  a  necessary 
inference  from  its  provisions  that  the  legisla- 
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ture  Intended  they  should  be  so.  I  think, 
therefore,  that,  though  the  note  here  in  suit  is 
founded  upon  an  illegiU  consideraiion,  it  is  re- 


coverable in  the  hsnds  of  a  bona  flde 
for  value  and  witnoui  notice. 
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Constitutional  proTiaiona^  against  im* 
pairing^  the  obliipations  of  contracts 
and  taking  away  vested  rights  prevent 
the  applioation  to  the  remedy  for  the  enforce- 
meDt  of  a  trust  deei  which  Is  provided  in  the 
contract,  of  the  rule  which  permits  the  legisla- 
ture to  change  at  any^tlme  the  ordinary  remedies 
prescribed  by  law. 

(April  10, 1894.) 

A  UESTION  CERTIFIED  by  the  Court  of 
v(,  Civil  Appeals  for  the  Fourth  Supreme  Ju- 
dicial District  for  the  opinion  of  the  Supreme 
Court  arising  on  an  appeal  by  plaintiff  from  a 
judgment  of  the  District  Court  for  Bexar 
County  in  favor  of  defendant  in  an  action  to 
try  title  to  real  estate  claimed  by  plaintiff  un- 
der a  sale  in  accordance  with  a  certain  deed  of 
trust.     Question  answered  in  plaini'ff's  favor. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  B.  L.  AycociL  for  appellant. 

Missrs.  C.  A.  Keller  and  Leo  Tarleton 
for  appellee. 

Stayton*  GJi,  J.,  delivered  the  opinion  of 
the  court:       • 

The  question  certified  and  accompanying 
statement  are  :  "  Plaintiff  claims  title  to  land 
in  Bexar  county  under  a  deed  of  trust  exe- 
cuted by  appellee  and  wife  on  April  18,  1885 ; 
the  sale  by  the  trustee  having  taken  place  on 
October  9,  1890,  in  Bexar  county,  appellant 
being  the  purchaser.  The  trustee's  deed  was 
objected  to  when  offered  in  evidence  on  one 
ground  only,  viz.  :  'Because  there  was  no 
evidence  that  advertisement  was  made  by 
posting  notice  of  the  time  and  place  of  sale, 
as  in  siieriffs*  sales,  in  three  public  places 
in  the  county,  one  of  which  being  the  court- 
house door,' — which  objection  was  sus- 
tai  ned . "  Question :  "  Did  the  Act  of  March 
21,  1889,  entitled  *An  Act  to  prescribe  the 
Place  and  Time  of  Sale  of  All  Real  Estate 
thereafter  to  be  Sold  under  Power  Conferred 
by  Any  Deed  of  Trust  or  Other  Lien,  *  have 
the  effect  of  requiring  compliance  with  its 
provisions  in  cases  of  sales  thereafter  made 
under  a  power,  where  the  contract  conferring 
the  power  had  been  executed  prior  to  said  actT 
and  provided  differently  in  respect  to  the 
Bale?"    The  act  referred  to   requires  such 


sales  "  to  be  made  in  the  county  in  which  sncb 
real  estate  is  situated,  notice  shall  be  given 
as  now  required  in  judicial  sales,  and  siicb 
sales  shall  be  made  at  public  vendue  between 
the  hours  of  10  o'clock  A.  M.,  and  4  o*clock 
P.  M.,  of  the  first  Tuesday  in  anv  month.  *^ 
The  purpose  of  that  act  evidently  was  to 
make  the  law  regulating  time  and  place  of 
sale  under  execution  or  other  judicial  process- 
applicable  to  sales  under  powers  conferred  in 
mortgages,  and  to  require  notice  of  such  sales 
to  be  given  in  the  mode  and  for  the  period 
prescribed  for  notice  of  sales  under  judicial 
process.  The  law  in  force  when  the  contract 
was  made,  as  at  the  time  when  the  sale  under 
the  trust  deed  was  made,  required  that  **  the 
time  and  place  of  making  sale  of  real  estate, 
in  execution,  shall  be  publicly  advertised  by 
the  officer  for  at  least  twenty  days  succes- 
sively next  before  the  day  of  sale,  bv  posting 
up  written  or  printed  notice  thereof,  at  three 
public  places  in  the  county,  one  of  which 
shall  be  at  the  door  of  the  court-house  of  the 
county."  Sayles'  Civ.  Stat  art.  2809.  The 
statute,  however,  gave  a  defendant  the  right, 
upon  written  request,  to  have  notice  of  sale 
given  by  publication  in  some  newspaper  if 
there  was  one  published  in  the  county,  pro- 
vided this  could  be  had  for  the  compensation 
fixed  by  the  statute;  and  such  publication 
was  required  for  three  consecutive  weeks. 
Id.  2309a.  The  Act  of  March  21,  1889,  in 
terms  applies  to  ''all  sales  of  real  estate  which 
may  hereafter  be  made  in  this  state  under 
powers  conferred  by  any  deed  of  trust  or  other 
contract  lien,"  and  there  can  be  no  reasonable 
doubt  of  the  intent  of  the  legislature  to  make 
it  apply  to  sales  under  contracts  made  before 
its  passage,  as  well  as  to  those  afterwards 
mane ;  and  the  question  arises  whether  such 
legislation  is  violative  of  any  part  of  tiie 
Constitution  of  the  United  States  or  of  this 
state.  If  not,  effect  must  be  given  to  it  in  . 
all  cases  coming  within  its  terms. 

The  Confititutionof  the  United  States  and 
the  const i  ution  of  this  state  deny  to  the  legis- 
lature of  tills  state  power  to  enact  any  Taw 
impairing  the  obligation  of  contract,  and  the 
latter  withholds  power  to  enact  retroactive 
laws.  The  purpose  of  the  parties  in  making 
the  mortgage  contract  and  in  giving  power 
to  sell  the  mortgaged  property,  m  accordance 
with  the  terms  of  the  instrument,  were  two- 
fold. The  leading  purpose  of  that  contract 
was  to  give  lien  on  the  property  described  in 
it  to  secure  debt  due  or  to  become  due  fron^ 
one  party  to  the  other ;  and,  if  the  contract 
had  gone  no  further  than  to  secure  this  right. 


Note.— For  remedies  as  part  of  the  obligation  of 
a  contract,  see  PhioDey  v.  Phinney  (Me.)  4  L.  R.  A. 
848,  and  tiote;  Best  v.  Baumfirardner  (Pa.)  1  L.  R.  A. 
8R6,  and  note:  also  Hanes  v.  Wadey  (Mich.)  2  L.  H. 
A.  498;  PeopJe  v.  0»Brlen  (N.  Y.)  2  L,  R.  A  tSS; 
24  L.  R.  A. 

See  also  46  L.  R.  A.  860. 


Wimberley  v.  May  berry  (Ala.)  14  L.  B.  A.  306;  Hob>- 
ertson  v.  Vancieave  (Ind.)  15  L.  R-  A.  68;  Hull  v^ 
State  (Fla.)  16  L.  R.  A.  906;  Willis  v.  St.  Paul  Sani- 
tation Co.  (Minn.)  16  L.  R.  A.  281. 
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^here  is  no  doubt  tbat  it  would  have  been 
wiUiin  the  power  of  tbe  legislature  to  change 
-the  remedy  then  existing  for  tbe  enforcement 
'Of  such  a  right  through  the  courts  in  any 
respect  that  did  not  essentially  affect  the 
Ti  ght  secured.  Notice  for  a  longer  period  be- 
fore sale  or  notice  to  be  given  in  some  manner 
-other  than  that  prescribed  by  law  in  force 
when  the  contract  was  made  might  have  been 
required,  or  the  time  and  place  of  sale  might 
iiave  been  changed,  without  violating  the 
right  of  either  party  under  tlie  contract ;  for 
the  parties  contract  with  reference  to  the  en- 
forcement of  rights  through  tlie  courts,  if  this 
becomes  necessary,  and  thev  must  be  under- 
-stood  to  contract  in  view  of  the  fact  that  the 
«tate  has  power  to  establish  courts,  to  fix  their 
jurisdiction  and  also  to  regulate  procedure. 
4ind  that  this  cannot  be  controlled  by  con- 
tracts persons  may  make.  The  contract,  how- 
-^ver.  had  in  view,  and  by  its  terms  gave  and 
was  intended  to  give  to  the  creditor,  a  remedy 
through  which  it  might  enforce  its  right 
against  the  mortgaged  property  without 
resort  to  the  ordinary  remeaies  given  by  law, 
and  it  will  be  assumed  that  the  contract 
which  ftave  that  remedy  was  valid  when 
made,  llie  constitutional  provisions  which 
forbid  legislation,  the  effect  of  which  would 
be  to  impair  the  obligation  of  contracts  affect- 
ing property  or  pecuniary  rights,  are  broad, 
and  embrace  every  such  contract,  and,  in  the 
case  stated,  the  question  arises :  Is  a  contract 
eecuring  to  a  creditor  right  to  a  specific 
remedy,  whereby  he  may  enforce  a  pecuniary 
•obligation  without  resort  to  the  courts  of  the 
country,  subject  to  such  modification  and 
changes  as  may  lawfully  be  made  in  the  or- 
dinary remedies  prescribed  by  law?  We  are 
-of  opinion  that  this  should  be  answered  in 
the  negative ;  for,  as  before  said,  the  contract 
in  the  one  case  secures  the  right  of  the  parties 
as  to  the  subject-matter  of  contract,  but  looks 
for  remedy  to  laws  existing,  or  to  such  laws 
as  may  be  subsequently  enacted, — in  fact  con- 
tract with  reference  to  the  known  power  of 
tbe  lawmaking  department  to  make  such 
changes  in  remedial  laws  as  may  be  deemed 
beneficial,  provided  they  be  not  such  as 
impair  the  obligation  of  contract, — while,  in 
the  other,  the  very  purpose  of  so  much  of  the 
contract  as  secures  a  remedy  the  law  does  not 
give  is  to  secure  the  specific  remedy  con- 
tracted for.  In  one  case  tbe  specific  remedy 
is  the  subject  of  contract,  and  parties,  one 
or  both,  thus  secure  it  because  deemed  more 
advantageous  in  enforcement  of  right  than 
the  remMies  provided  by  law ;  while.  In  the 
other,  the  thing  or  right  secured  by  contract 
is  that  which  gives  right  to  some  remedy  for 
enforcement  of  contractual  obligation.  By 
reason  of  the  right  the  remedy  operates  upon 
persons  or  thines,  and,  in  tbe  absence  of  con- 
tract for  remefly,  in  such  cases,  parties  sub- 
ject themselves  and  property  to  such  remedies 
as  exist  at  the  time  the  contract  is  made,  and 
to  such  as  subsequently  may  lawfully  be 
given  bv  law.  That  persons  may  contract  for 
a  remedy,  lawful  in  itself  but  not  given  by 
law  for  enforcement  of  a  right,  will  not  be 
<|ue8tioned ;  but  such  a  contract  will  not  pre- 
vent resort  to  any  remedy  given  by  law.  If. 
however,  a  party  desires  to  resort  to  a  remedy  I 
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existing  only  by  contract,  he  must  take  it  in 
accordance  with  the  agreement  tiiat  gives  it ; 
for  the  legislature  has  no  power  by  subse- 
(juent  law  to  cliange  the  contract.  The  ex- 
istence of  such  a  power  would  be,  in  effect, 
to  make  a  contract  for  parties  which  the  legis- 
lature has  no  power  to  do.  While  this  is 
true,  there  is  no  doubt  that  parties  may  con- 
tract with  reference  to  an  existing  law  affect- 
ing the  remedy ;  but,  if  tbe  contract  relates 
only  to  process  and  the  manner  of  its  execu- 
tion, and  not  to  something  on  which  the  pro- 
cess is  to  act,  or  like  substantial  thing,  then 
the  contract  ought  not  to  be  held  to  affect  the 
power  of  the  legislature  to  change  the  remedy. 
It  has  been  held  that  a  change  m  the  law,  in 
such  cases,  if  given  effect,  would  not  nec- 
essarily impair  the  obligation  of  contract. 
A  statute  in  New  York  authorized  sales  of 
mortgaged  property  under  a  power  conferred 
by  tbe  mortgage,  upon  notice  being  given  for 
twenty -four  weeks ;  and,  while  that  law  was 
in  force,  a  mortgage  was  executed  which  au- 
thorized a  sale  under  a  power  ''according  to 
law,"  but,  before  the  sale,  the  law  was  so 
changed  as  to  authorize  such  sales  to  be  made 
on  notice  given  only  for  twelve  weeks.  A 
sale  made  under  the  last  law  was  held  to  be 
valid,  on  the  ground  that  the  words  "accord- 
ing to  law''  meant  in  compliance  with  the 
law  in  force  when  the  sale  became  necessary. 
James  v.  8tuU,  9  Barb.  482.  It  was,  however, 
held  that  the  sale  was  valid  if  such  was  not 
the  true  construction  of  the  contract,  on  the 
ground  that  the  legislature  had  power  to 
change  the  remedy,  and  that  such  a  change 
as  was  made  did  not  impair  the  obligation 
of  the  contract.  In  support  of  the  last  prop- 
osition, quoting  from  Bronson  v.  Kirnie,  42 
U.  8.  1  How.  811,  11  L.  ed.  148,  it  was  said  : 
"If  the  laws  of  the  state  had  done  nothing 
more  than  change  the  remedy  upon  contracta 
of  this  description,  they  would  be  liable  to 
no  constitutional  objection.  For,  undoubt- 
edly, a  state  may  regulate  at  pleasure  the 
modes  of  proceeding  in  its  courts  in  relation 
to  past  contracts  as  well  as  future. "  Under 
tbe  construction  given  to  the  contract,  the 
decision  may  not  be  subject  to  objection ;  for 
it  seems  reasonable,  when  parties  do  not  ex- 
pressly fix  the  terms  on  which  such  powers 
may  be  exercised,  but  agree  that  the  act  to 
be  done  in  the  future  may  be  done  according 
to  the  law  governing  that  subject,  that  they 
consent  to  be  governed  by  the  law  in  force 
when,  under  the  terms  of  the  contract,  it  may 
become  necessary  to  examine  the  power. 
They  contract  with  knowledge  that  tbe  legis- 
lature may  change  tbe  remedy  and  ought  not 
to  be  presumed  to  have  intended,  in  case  of 
such  change,  that  the  contract  should  become 
inoperative.  It  seems  to  us  that  the  decision 
in  Sronsan  v.  Kinzie,  does  not  give  support 
to  the  ruling  It  was  cited  to  sustain.  In  that 
case  it  appears  that  a  mortgngor  executed  a 
mortgage  which  authorized  the  mortgagee  to 
take  possession  of  and  sell  the  mortgaged 
property,  and  title  to  convey  to  the  pur- 
chaser on  default  of  payment  of  principal  or 
interest,  but  instead  of  pursuing  that  rem- 
edy, as  he  might  lawfully  have  done,  he 
brought  a  suit  to  foreclose.  It  was  contended 
that,  under  a  law  passed  subsequently  to  the 
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execution  of  the  mortgage,  the  property  could 
not  be  sold  unless  it  brought  two  thirds  of 
its  appraised  value,  and  that  it  should  be  sold 
subject  to  the  mortgagor's  right  to  redeem 
within  twelve  months.  The  law  in  force 
when  the  mortgage  was  executed,  as  well  as 
the  contract,  gave  right  to  make  sale  abso- 
lute, and  without  reference  to  appraisement. 
The  court  simply  held  that  to  give  effect  to 
the  subsequent  law  would  impair  the  obli- 
gation of  the  contract. 

The  case  of  Gonkey  t.  Hart,  14  N.  T.  33, 
is  frequently  cited  as  authority  for  the  prop- 
osition that  the  legislature  may  pass  laws 
which  will  annul  right  to  remc^  given  by 
express  contract.    In  that  case  Waracll  had 

fiven  a  chattel  mortgage  which  provided  that 
e  should  remain  in  possession  of  the  mort- 
gaged property,  ''unless  he  or  some  other  per- 
son or  persons  shall  attempt  to  sell,  secrete, 
remove,  or  otherwise  dispose  of  the  said 
chattels  in  any  way  whatever;  then,  or  in 
such  case,  it  shall  and  may  be  lawful  for  the 
parties  of  the  second  part,  their  heirs,  etc. , 
to  take  immediate  poss^ission  of  said  chattels 
and  keep  the  same  until  default  be  made  as 
aforesaid,  and  then  to  sell  and  dispose  there- 
of. Subsequently  Wardell  leased  land  from 
Simpson,  and  the  contract  provided  that  if 
Wardell  shall  fail  to  pay  said  rent  or  any 
part  thereof,  when  it  becomes  due,  it  is 
agreed  that  the  said  party  of  the  first  part 
may  distrain  or  sue  for  the  same,  and  re-enter 
said  premises,  or  resort  to  any  other  legal 
remedy ;  and,  in  case  of  distress  for  nonpay- 
ment under  this  lease,  the  said  party  of  the 
second  part  hereby  consents  and  agrees  that 
any  property  upon  said  premises,  not  except- 
ing such  articles  as  are  by  law  exempt  from 
distress,  may  be  taken  to  satisfv  the  rent  in 
arrear."  Wardell  having  failed  to  pay  rent 
due,  Simpson  sued  out  a  distress  warrant, 
under  which  he  caused  the  mortgaged  prop- 
erty to  be  seized  by  the  sheriff,'  whereupon 
the  mortgagor  brought  replevin  against  him. 
After  the  mortgage  and  lease  were  executed, 
a  law  was  passed  which  abolished  distress 
for  rent,  ana  the  contract  for  remedy  bv  dis- 
tress was  relied  upon  to  defeat  the  action  of 
replevin.  While  recognizing  the  fact  that 
the  waiver  of  exemption  was  the  substantial 
matter  the  parties  had  in  view  in  making  the 
contract,  the  court  held  that  the  subsequent 
law  took  away  the  remedy  by  distress  which 
the  lessee  contracted  might  be  used.  The 
lease  contract  gave  right  to  no  remedy  which 
would  not  have  existed  without  it,  and  it 
may  be  true  that  it  might  properly  have  been 
held  that  the  parties  only  intended  that  all 
such  remedies  as  were  lawful  at  the  time  of 
default  might  be  used.  The  remedy  con- 
tracted for  was  not  one  that  could  exist  by 
contract.  It  could  only  exist  by  reason  of  a 
law,  and  it  is  clear  that  no  person,  by  con- 
tract or  otherwise,  can  prevent  the  lawmak- 
ing power  from  repealing  the  law  which  per- 
mits the  use  of  given  process,  while  it  would 
not  have  power  to  deny  remedy  for  the  full 
enforcement  of  obligation  imposed  by  con- 
tract. It  is  obviously  true  that  such  remedies 
as  rest  on  contract  alone  must  be  exercised  as 
provided  by  the  contract,  or  not  at  all ;  and 
it  is  equally  clear  that  the  legislature  has  no 
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power  to  change  such  a  contract,  and,  in  its 
changed  condition,  to  make  it  obligatory  on 
either  party,  simplv  because  it  has  no  power 
to  make  contracts  for  parties.     In  a  case  id 
which  a  trustee  in  a  mortgage,  which  gave 
power  to  sell  the  mortgaged  property  in  name 
on  terms  prescribed  by  the  instrument,  wae 
sought  to  be  enjoined  by  the  debtor  on  ac- 
count  of  legislation  subsequent  to  the  con- 
tract, it  was  aptly  said:    *'The  de^  estab- 
lished all  the  agencies  for  the  execution  of 
the  trust.     Unlike  a  mortgage,  it  contem- 
plated no  day  in  court  for  foreclosure  or  re- 
demption, nor  sale  under  the  direction  and 
terms  of  the  cuurt,  and  by  its  officers.     But 
its  design  was  to  avoid  the  processes  of  the 
law,  and  to  confide  to  impartial  agents  sum- 
mary means  of  realizing  the  objects  of  the 
trust.     Had  the  parties  by  the  nature  of  their 
agreement,   as   in  case   of   mortgage,    heeik 
thrown  upon  the   courts  for  redress,   thej 
miffht  have  been  amenable  to  the  control 
which  the  legislature  possesses  over  judicial 
remedies.     .     .     .     Shall  it  be  said  that  a 
sale  is  a  remedy  that  may  be  likened  to  leiral 
process,  and,  as  such  liable  to  be   changed 
and  modified  by  the  legislature?    If  so,  there 
is  at  least  this  material  difference ;  that  is  a 
remedy  of  the  parties*  own  appointment,  and 
the  very  essence  of  his  contract.    It  cannot 
be  segregated  from  it,  and  treated  as  an  ex- 
trinsic remedy  within  the  pale  of  legislative 
jurisdiction.     ...    To   admit  a    subse- 
quent act  of  the  legislature  thus  to  modify 
and  essentially  varv  the  written  stipulationa 
of  the  parties  would  concede  to  the  legisla- 
ture a  power  to  make  a  new  contract,  and  de- 
stroy the  old  altogether ;  a  power  not  assumed 
by  tne  letter  of  the  act  itself,  for  it  only  pro- 
fesses to  operate  on  general  remedies.  **    Taff* 
lor  V.  Stearm,  18  Gratt.  244. 

The  rule  is  well  stated  by  the  supreme 
court  of  Pennsylvania.  **But  a  statute 
strictly  remedial  may  impair  the  obligatioi^ 
of  a  contract,  and,  when  this  happens,  the  act 
is  unconstitutional.  Bronson  v.  Kineie,  4^ 
U.  S.  1  How.  822,  11  L.  ed.  147.  This  alway* 
happens  where  the  parties  make  legal  rem- 
edies a  subject  of  their  contract  and  subse- 
quent legislation  conflicts  with  what  they 
have  expressed  in  their  agreement.  If  they 
do  not  prescribe  the  rule  of  remedy  in  their 
contract,  the  lawmaking  power  is  free ;  but, 
if  they  do,  they  become  a  law  to  themselves, 
and  the  legislature  must  let  them  alone. 
Stay  laws,  exemption  laws,  and  limitatioi^ 
laws  are  ordinarily  constitutional,  although 
applied  to  existing  and  prior  contracts,  but 
the  cases  in  which  such  laws  have  been  sus- 
tained have  been  cases  in  which  the  parties 
have  not  contracted  about  the  subject-matter 
to  which  the  laws  were  applicable.  .  .  . 
If  the  thing  provided  for  by  the  legislature 
be  within  tlieir  general  competence,  and  yet 
be  the  very  thing  expressly  excluded  by  a 
particular  contract,  it  is  plain  that,  as  to  the 
parties  to  that  contract,  the  law  is  unconsti- 
tutional and  void,  because  it  impairs  the  ob- 
ligation of  their  contract."  BiUmeyer  v. 
Exam,  40  Pa.  827.  To  the  same  effect  are 
the  following  decisions:  Breitenbaeh  v. 
Bush,  44  Pa.  818,  84  Am.  Dec.  442 ;  LetniM  ▼. 
Lewii,  47  Pa.  127;  PM  T.   Taung,  7  T.  B 
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Hon.  588;  Boiee  t.  Boiee,  27  Minn.  878; 
O'Brien  ▼.  Krenz,  86  Minn.  188.  It  appears 
liiat,  under  the  contract,  notice  of  late  was 
lequlrei  to  be  xiven  by  adTertisement  in  a 
daily  paper  of  the  city  for  ten  days  prior  to 
sale  day,  and,  in  entering  into  that  contract, 
the  parties  must  be  supposed  to  have  de- 
termined for  themselves  that  such  notice 
would  be  more  beneficial  to  them  than  notice 
giren  in  some  other  manner.  They  were 
equally  interested  in  that  matter,  and  it  is 
certainly  true  that  power  had  not  been  glveu 
to  make  the  sale  under  any  other  mode  of  ad- 
Tertisement. What  notice  of  the  sale  should 
be  riven  was  matter  of  contract.  Had  the 
legislature  jurisdiction  to  declare  that  the 
power  to  sell  should  exist,  and  might  be  ex- 
ercised, if  notice  of  sale  was  given  in  some 
other  manner  than  that  prescribed  by  the  con- 
tract? While  the  legislature  has  power  to 
prescribe  what  powers  shall  be  used  for  en- 
forcement of  rights  throuffh  the  courts,  and 
what  notice  of  judicial  sales  shall  be  given, 
it  certainly  has  no  power  to  confer  on  any 
private  person  power  to  sell  the  property  of 
another  at  such  time  and  place  and  on  such 
notice  as  it  may  prescribe,  without  regard  to 
or  in  violation  of  any  contract  parties  may 
have  nuule.  If  the  law  requiring  notice  to 
be  given  as  in  sales  under  execution  is  to 
operate  on  contracts  made  before  its  enact- 
ment, this  neoessarilv  annuls  the  power  based 
solely  on  contract ;  for  neither  of  the  parties 
agreed  that  the  power  might  be  exercised  at 


all  unless  notice  was  given  as  the  contract 
required.  The  contract,  only  permitting  the 
power  to  be  exercised  on  terms  prescri'bed, 
impliedly  forbade  the  trustee  to  sell  unless* 
notice  was  given  as  it  required;  and,  if  th» 
subseouent  law  is  to  have  effect,  the  power 
to  sell  under  its  terms  is  a  power  existing 
only  by  force  of  the  law,  for  the  parties  dia 
not  confer  it.  The  necessary  effect  of  th& 
law,  when  the  period  for  advertisement  pre- 
scribed by  the  law  differed  from  that  required 
by  contract,  would  be  to  extend  or  shorten 
the  period  after  default  within  which  a  sal& 
could  be  made;  and,  by  reason  of  the  fact 
that  the  statute  prescribes  a  day  in  eacb 
month  on  which  such  sales  shall  be  made,  thia 
period  may  be  extended  for  a  longer  time  than 
the  difference  in  time  of  advertisement  pre- 
scribed by  contract  and  the  law.  When  par- 
ties, looking  to  all  the  facts  bearing  on  their 
respective  interests,  make  a  contract  whereby 
specific  remedy,  not  given  by  law,  is  secured 
for  enforcement  of  right,  courts  ouirht  not  to* 
inquire  as  to  the  extent  of  iniury  which  may 
result  if  a  law  subsequently  enacted,  and 
affectinff  the  remedy,  be  given  effect ;  for  sucb 
legislation  impairs  the  obligation  of  con- 
tract, takes  awav  vested  righto,  and  is  there- 
fore  prohibited  by  the  constitution. 

The  Act  of  March  f /,  18S9,  cannot  he  givem 
effect  oi  to  contracts  executed  bt^ere  it  wu  opera- 
tive, in  cases  in  which  the  remedy  therein 
Erescribed  differs  from  the  remedy  prescribed 
y  contract. 
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Walter  H.  WATSON 
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Inhabitants  of  NEEDHAM. 
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1,  A  eontraet  to  aupplj  water  Ibr  » 
boiler  to  make  steam  to  heat  a  pi^en- 
hOQse  is  one  which  a  munldpcU  oorporation 
may  legally  make,  where  it  has  a  monioipfd  water 

~  supply. 

2.  For  laek  of  doe  dlligenee  to  Ibrmish 
a  mipp]^^  of  water  aocordinff  to  oontraot  for 
steam  heating  in  a  gireentaoase,  a  munloipal  oor- 
poration may  be  liable  for  the  damages. 

S.  The  ftdl  amount  of  damage  to  grow* 
tnip  lettaee  in  a  greenhoose,  whloh  is  froseu 
by  reaaoD  of  the  failure  to  supply  water  oeoes- 
sary  for  steam  heating.  Is  the  measure  of  dam- 
ages for  aaoh  failure. 


(May]S,UM,) 

REPORT  br  the  Superior  Court  for  Norfolk 
County  for  the  opinion  of  the  Supreme 
Jndida]  Court  of  an  action  brought  to  recover 
damages  to  a  growing  crop  situated  in  a  green- 
boose  by  reason  of  defendant's  breach  of  con- 
tract to  supply  plaintiff  with  water  for  the 


Kon.— On  tbe  subject  of  liability  for  damages 
eauaed  by  lack  of  water  under  oootxact  for  its  sup- 
ply, see  Bowsmon  v.  Trenton  Water  Ck>.  (Mo.)  28  L. 
R.A.14landfioCa 
24L.RA. 


boilers  which  generated   steam   to   heat  the 
greenhouse.    Judgment  for  plaintiff , 

The  court  below  found  that  the  plaintiff  waa 
entitled  to  recover  the  full  amount  of  damage 
to  the  crop,  and  on  that  finding  reported  the 
case  for  the  consideration  of  the  supreme  ]udl> 
cial  court 

Further  facts  appear  in  the  opinion. 

Mr,  Thomas  a.  Wakefield*  for  plaintiff; 

Tbe  liability  of  a  municipal  corporation  for 
tbe  acts  of  its  officers  performed  in  build  iog  or 
maintaining  sewers,  waterworks,  gasworks^ 
etc.,  where  such  municipality  accepts  the  au- 
thority granted  and  voluntarily  acts  as  an 
agency  to  carry  on  an  enterprise  to  some  ex- 
tent commercial  aud  for  profit,  for  the  purpose 
of  furnishing  benefits  to  such  as  choose  to  pay 
for  them,  and  where  the  element  of  coosiderar 
tion  comes  in,  has  been  long  recognized. 

outer  V.  Worceeter.  103  Mass.  489,  8  Am. 
Rep.  485;  JSmerv  v.  LotDdi,  104  Mass.  18;  BiW 
V.  Boston,  122  Mass.  844,  28  Am.  Rep.  882; 
Murphy  v.  Lotoeil,  124  Mass.  664;  Band  v. 
Brookline,  126  Mws.  824;  Neff  t.  WeUesUy,  ^ 
L.  R.  A.  500.  148  Mass.  487. 

Where  the  duty  is  voluntarily  created  by  the 
act  of  the  party  such  party  is  bound  to  perifornk 
iU  The  defendant  town  should  have  protected 
itself  by  express  limitations  in  its  contract,  if 
it  did  not  intend  to  assume  all  liabilities  of  f  uiv 
nishing  water  to  the  plaintiff  under  all  coDtin- 
gendes  consistent  with  Its  duty  to  the  public^ 
except  those  specifically  reserved  in  reference 
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to  Its  rfffbt  to  exercise  by  iu  yoluntary  and 
afBrmative  act  of  option  in  cutting  off  tbe 
^ater  at  any  time  when  deemed  expedient. 

2  Chilty.  Cont.  lltb  ed.  p.  107,  and  notes: 
Mill  Dam  Foundery  Propn,  v.  Hovey,  21  Piclt. 
417;  Lord  v.  Wheeler,  1  Gray,  282;  Randall 
T.  Bancroft,  10  Allen.  346. 

If  tbis  failure  is  assumed  to  bave  been  tbe 
result  of  an  accident,  still  due  care  is  requireil 
to  avoid  liability. 

Shetland  y.  Boiton  db  A.  R.  Corp.  102  Mass. 
^82. 

If  tbe  defendant  town  bad  tbe  rijcbt  to  cease 
-furnisbing  water  to  tbe  plain tifP  at  the  end  of 
any  six  months'  term  for  which  he  had  paid  for 
it  in  advance,  yet  throug:bout  such  term  for 
which  be  bad  paid  in  advance  the  contract  and 
•duty  of  the  defendant  under  the  statute  and 
regulations  or  ordinances  adopted  was  to  fur- 
Dish  him  with  water  for  tbe  uses  applied  for 
(which  application  bad  been  accepicd),  not 
aimply  when  it  bad  the  water,  but  at  all  times 
during  such  term,  so  far  as  such  duty  and  tbe 
•duty  9aid  town  owed  tbe  public  did  not  conflict. 

Toung  ▼.  Boston,  104  Mass.  95;  Merrimaek 
River  8av.  Bank  v.  LoioeU,  10  L  R.  A.  122, 
152  Mass.  656. 

Within  reasonable  limits,  and  so  far  as  would 
not  be  inconsistent  with  the  performance  by 
the  municipality  of  its  general  public  duty, 
•cities  and  towns,  under  statutes  similar  to  the 
one  involved  in  this  case,  may  make  contracts 
with  individuals  to  supply  them  with  water 
for  a  price  to  be  paid,  and  when  such  price  is 
paid  in  advance  such  municipality  is  bound  to 
furnish  such  individuals  witb  water  in  tbe 
«nanner  contemplated. 

Merrimack  RiDcr  8av,  Bank  v.  Lowell,  supra; 
Mt  Hope  Oemetery  Ptoprs,  v.  Boston,  158  Mass. 
^IS. 

The  measure  of  damages  is  such  loss  as 
might  reasonably  be  anticipated  according  to 
-common  experience  and  the  usual  course  of 
-events. 

Metallic  Oompresiion  Outing  Co,  r.  Fitch- 
Jnirg  R.  Oo,  109  Mass.  277,  12  Am.  Rep.  689^ 
Berry  v.  Ftitner,  118  Mass.  181;  Stock  v.  Boston, 
149  Mass.  410. 

Messrs,  Henry  E.  Fales  and  Stephen  H« 
'Tyngf  for  defendant 

Knowlion»  J,,  delivered  the  opinion  of 
the  court : 

Tbe  defendant  town,  acting  through  its 
-water  commissioners,  undertook  to  furnish 
tbe  plaintiff  witb  water,  for  use  In  a  boiler, 
to  make  steam  to  beat  bis  greenhouse.  It  is 
objected  that  this  is  a  use  for  which  tbe  town 
had  no  constitutional  authority  to  take  and 
furnish  water,  and  that  the  contract  was 
therefore  void.  It  is  true  that  tbe  right  of 
-eminent  domain  cannot  be  exercised  to  take 
property  for  a  private  use,  and  persons  or 
corporations  owning  rights  in  streams  or 
ponds  cannot  be  deprived  of  their  use  of  the 
water  by  an  attempt  to  take  it  for  the  use  of 
another,  merely  for  purposes  of  private  gain  ; 
but  it  has  long  been  settled  that  ponds  and 
streams  may  constitutionally  be  taken,  in  tbe 
•exercise  of  the  right  of  eminent  domain,  for 
the  purpose  of  supplying  the  inhabitants  of 
oities  and  towns  with  pure  water  for  domes- 
^  L.  R.  A. 


Mc  and  other  similar  purposes.  Opinion  of 
'he  Justices,  150  Mass.  592,  8  L.  R.  A.  487. 
It  may  be  a  matter  of  some  difficulty  to  de- 
termine precisely  what  uses  are  included 
within  tbe  public  purposes  for  which  water 
lawfully  may  be  taken.  In  regard  to  uses 
strictly  domestic,  there  can  be  no  doubt.  We 
are  of  opinion. that  other  uses  are  included, 
such  as  are  fairly  incidental  to  the  ordinary 
modes  of  living  in  cities  and  large  towns, 
and  as  involve  the  operation  of  motors  re- 
quiring but  a  small  quantity  of  water,  which 
may  reasonably  be  supplied  from  an  aqueduct 
of  such  capacity  as  would  be  needed  to  meet 
the  ordinary  requirements  of  tbe  inbabitanta 
for  domestic  and  other  similar  purposes.  We 
ore  of  opinion  that  the  use  in  the  present  case 
was  one  for  which  tbe  town  might  legally 
furnish  water. 

Tbe  terms  of  the  contract  were  not  ex- 
pressed in  full,  but  were  left  in  part  to  im- 
plication. In  construing  tbe  contract,  we 
must  consider  tbe  situation  of  tbe  parties, 
and  their  relation  to  tbe  subject  with  which 
they  were  dealing.  The  town  was  acting  in 
the  performance  of  a  public  duty,  in  sup- 
plying water  for  public  use,  ana  incident- 
ally was  making  contracts  with  individuals, 
tidapted  to  tbe  circumstances  of  each  par- 
ticular case.  It  would  not  be  expectea  to 
guarantee  a  supply  of  water  against  all  con- 
tingencies, but  only  to  guarantee  proper  effort 
to  insure  a  constant  supply.  In  the  regula- 
tions, which  were  made  part  of  the  contract, 
tbe  right  to  shut  off  the  water  in  all  cases 
when  it  becomes  necessary  to  make  extensions 
or  repairs,  and  whenever  tbe  commissioners 
deem  it  expedient,  was  expressly  reserved. 
Subject  only  to  that  reserved  right,  tbe  town 
was  bound  to  use  reasonable  care  and  dili- 
gence to  have  ready  for  delivery  a  sufflcient 
supply  of  water  for  the  plaintiff's  use,  so 
long  as  the  contract  remained  in  force.  Mer- 
rimack  River  8av.  Bank  v.  Lowell,  152  Mass. 
556,  10  L.  R.  A.  122. 

There  was  evidence  from  which  tbe  court 
was  warranted  in  finding  a  breach  of  this 
contract.  The  damage  to  tbe  plaintiff  did 
not  result  from  the  exercise  of  tbe  reserved 
right  to  shut  off  the  water.  It  was  caused 
by  a  leak  which  remained  undiscovered  un- 
til after  the  standpipe  bad  been  emptied, 
and  there  was  no  longer  any  pressure  m  the 
service  pipes.  The  testimony  of  tbe  expert, 
and  the  other  facts  of  tbe  case,  warranted  tbe 
inference  that  due  diligence  waa  not  used  to 
discover  such  leaks  quickly,  and  to  shut  off 
the  flow  of  water  to  the  ^lace  of  tbe  leak, 
and  to  start  pumping  engines,  so  as  to  pre- 
vent tbe  stanapipca  from  oeing  emptied.  It 
was  not  contended  that  tbe  plaintiff  was  in 
fault,  nor  that  tbe  town  should  be  relieved 
from  liability  on  tbe  ground  that  it  was  not 
accountable  for  tbe  neglect  of  the  water  com- 
missioners. Band  v.  Brookline,  126  Mass. 
824 ;  Neff  v.  Wellesley,  148  Mass.  487,  2  L. 
R.  A.  500. 

The  ruling  in  regard  to  the  amount  of  dam- 
ages recoverable  was  correct.  Stock  v.  Bos- 
ton, 149  Mass.  410. 

Judgment  on  Vts  finding. 
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1.  A  corporation  luut  ander  the  law  of 
oomi^»  the  legal  eapaeity  to  siie  in 


•tates  other  than  that  from  which  Its  charter  was 
obtained. 
8«  Falloro  of  the  complaint  of  a  fbvelgn 
corporation  to  sh<»w  charter  power  to 
contract  and  sue  is  not  irround  for  demurrer 
under  a  statute  allowlnir  a  demurrer  onljwbeo 
it  appears  from  the  faoe  of  the  oomphiint  that 
pialntifl  has  not  legal  oapaolty  to  sue. 

8.  Failure  to  allege  capacity  to  mum 


NonL— KeeocrnfMon  or  exetution  of  f onion  eorpor- 
alions. 

By  a  lonir  series  of  decisfons  it  has  been  fully  es- 
tablished that,  through  an  exercise  of  comity, 
f  oreifni  corporatfonswill  be  reooernlzed  and  allowed 
to  enforce  their  riirhU  in  a  state,  except  so  far 
as  state  statutes,  or  clear  public  policy  of  the  state, 
prohibit  It. 

So  if  a  statute  restrictlnir  the  rights  of  foreign 
corporations  is  declared  unconstitutional,  until  a 
new  statute  on  the  subject  Is  passed,  a  foreign  cor- 
poration can  enter  into  any  busioeas  in  a  state  for 
which  oorporatlons  could  be  created  in  that  state, 
since,  in  the  absence  of  statutory  restrictions,  com- 
t^y  places  the  foreign  corporation  on  the  same  foot- 
ing' with  the  domestic  corporation.  Lytle  v. 
^hislead,  4  Tex.  Civ.  App.  400. 

In  Re  Prime's  Estate,  18  L.  B.  A.  713, 186  N.  T. 
347,  it  is  declared  that  a  state  statute  granting 
powen  and  privileges  to  corporations  must,  In  the 
absence  of  plain  indications  to  the  contrary,  be 
held  to  apply  only  to  corporations  created  by  the 
state,  and  over  which  it  has  the  power  of  visitation 
and  control. 

The  question  how  far  statutes  as  to  corporations 
will  be  held  to  apply  to  foreign  corporations  will 
not  here  be  treated  except  so  far  as  it  touches  the 
right  of  a  foreign  corporation  to  do  business. 

As  to  any  monopoly  or  special  privileges  it  is 
-clear  that  legislative  authority  is  confined  to  its 
own  state;  therefore,  the  legislature  of  one  state 
cannot  authorize  a  corporation  to  build  a  bridge 
across  a  river  funning  a  state  k>oundary  and  give 
antborltyto  demand  tolls  for  crossing  the  end  of 
the  bridge  which  is  in  another  state.  Middle  Bridge 
Corp.  V.  Marks,  26  Me.  828. 

For  the  same  reason  also,  since  a  foreign  corpor- 
ation can  do  business  in  a  jitate  only  by  comity, 
it  cannot  obtain  an  injunction  from  a  federal  court 
against  the  formation  of  a  domestic  corporation 
bearing'  the  same  name.  Lehigh  Valley  Coal  Co. 
V.  Hamblen.  28  Fed.  Bep.  22& 

In  Gill  V.  Kentucky  A-  C.  Gold  and  Silver  Min.Co. 
7  Bush.  636,  It  was  said  that  whether  a  f  oreigo  cor- 
poration could  exercise  any  power  in  a  state  de- 
pends upon  the  law  of  that  state,  but  the  question 
did  not  really  arise  lA  the  case. 

A  congressional  corporation  of  the  District  of 
Columbia,  was  held  entitled  to  do  business  in 
Tennespee.  Hadley  v.  Freedman*s  Sav.  &  T.  Co.  2 
Tenn.  Cn.  122. 

BiiflU  to  sue. 
The  recognition  of  a  foreign  corporation  to  the 
extent  of  allowing  it  to  become  a  plaintiff  In  a  suit 
to  an  exercise  of  comity  that  has  been  universal, 

except  when  expressly  prohibited. 

Henriques  v.  Dutch  West  India  Co.  8  Ld.  Ba.vm. 
1532.  I  Strange.  612;  National  Bank  of  St.  Charles  v. 
De  Bernalcs.  1  Car.  &  P.  660;  Tombigbee  R.  Co.  v. 
Kneelaud.  45  U.  8.  4  How.  16, 11  L.  ed.  865;  Society 

-for  PropaKution  of  the  Gospel  v.  Wheeler,  2  Gall. 
105;  Lucas  v.  Bank  of  Ctoorgia.  2  Stew.  «Ala.)  147; 
Importing  &  Exporting  Co.  or  Georgia  v.  Locke,  60 
Ala.  332;  Dank  of  Washtenaw  v.  Montgomery,  3 
HL  427:  Guaga  Iron  Co.  v.  Dawson,  4  Blackf.  202: 

54  L.  R  A* 


Williamson  t.  Smoot,  7  Mart,  da.)  81, 12  Am.  Deo, 
404;  Lathrop  v.  Commercial  Bank  of  Scioto,  8  Dana, 
114, 88  Am.  Dec.  481;  Frazier  v.  WiUcox,  4  Rob.  (La.) 
617:  Life  Association  of  America  v.  Levy.  83  La. 
Ann.  120G;  Savage  Mfg.  Co.  v.  Armstrong,  17  Me.  84, 
36  Am.Dec.  227;  British  American  Land  Co. v.  Ames, 
6  Met  8B1;  Furtsmouth  Livery  Co. v. Wat8on,10  Mass. 
01;  Bank  of  Edwardsvllle  v.Simpson,l  Mo.  184;  Direct 
United  States  Cable  Co.  v.  Dominion  Teleg.  Co.  84 
N.  Y.  153;  Hibernia  Nat.  Bank  v.  Lacombe,  84  N. 
Y.  867, 88  Am.  Kep.  518;  Diamond  Match  Co.  v.  Boe- 
ber,  106  N.  Y.  478.  60  Am.  Bep.  404;  Mutual  Ben.  L. 
Ins.  Co.  V.  Davis,  12 N.  Y.  600;  Bank  of  Commerce  v. 
Butland  &W.  R.  Co.  10  How.  Pr.  1;  Marine  &  F. 
Ins.  Bank  of  Georgia  v.Jauncey,l  Barb.  486;  Sil- 
ver Lake  Bank  v.  North,  4  Johns.  Ch.  870, 1  L.  ed. 
871:  Williams  v.  Bank  of  Michigan.  7  Wend.  5S9, 
aflBrming  Bank  of  Michigan  v.  Williams,  6  Wend. 
480;  New  Jersey  Protection  &  Lombard  Bank  v. 
Thorp,  6  Cow.  46;  Leasure  v.  Union  Mut.  L.  Ins. 
Co.  91  Pa.  491;  Stewart  v.  United  States  Ins.  Co.  9 
Watis,  126;  Lycoming  F.  Ins.  Co.  v.  Wright,  65  Vu 
628;  Bank  of  Marietta  ▼.  Pindall,  2  Rand.  ( Va )  465; 
Taylor  V.  Bank  of  Alexandria,  5  Leigh,  471;  Char- 
ter Oak  L.  Ins.  Co.  v.  Sawyer,  44  Wis.  887:  Commer. 
cial  Ins.  Co.  of  Cinoinnati  v.  The  '*a  D.  Jr.'^  1 
Woods,  C.  C.  72. 

The  institution  and  prosecution  of  a  suit  does 
not  constitute  doing  business  within  the  meaning 
of  constitutional  and  statutory  provisions  against 
doing  business  in  a  state  without  compliance  with 
certain  requirements.  St  Louis,  A.  &  T.  IL  Co.  v. 
Philadelphia  Fire  Asso.  65  Ark.  168;  White  Biver 
Lumber  Co.  v.  Southwestern  Imp.  Asso.  65  Ark. 
625;  Ginn  y.  New  England  Mortg.  Security  Co.  iMI 
Ala.  135;  Nelms  v.  Edinburg  American  Land  Mortg. 
Co.  02  Ala.  167;  McCall  v.  American  Freehold  Land 
Mortg.  Co.  (Ala.)  April  6, 1803;  Cook  v.  Rome  Brick 
Co.  08  Ala.  409:  Bouldon  v.  Bstey  Organ  Co.  Oii  Ala. 
182;  Christian  v.  American  Freehold  Lanri  Mortg. 
Co.  Id.  130;  American  Buttonholed  Oversenming 
Sewing  Macb.  Co.  v.  Moore,  2  Dak.  280:  North- 
western Mut.  L.  Ins.  Co.  ▼.  Elliott,  7  Sawy.  17; 
Orange  Nat.  Bank  v.  Traver,  7  Sawy.  210;  Fuller  di 
J.  Mfg.  Co.  V.  Foster  (Dak.)  Oct.  4, 1886;  Probst  v. 
Presbyterian  Church  Trustees  in  U.  S.  A.  3  N.  M. 
237;  Texas  Land  &  Mortg.  Co.  v.  Worsham,  76  Tex. 
666:  UUey  v.  Clark>Gardner  Lode  Min.  Co.  4  Colo, 
860. 

Tbeabsence  of  tbe  certificate,  which  the  foreign 
corporation  is  required  to  have  by  N.  Y.  Laws  1802, 
chap.  687, 1 15,  In  order  to  maintain  an  action  on  a 
contract,  will  not  prevent  the  corporation  from 
maintaining  an  action  of  replevin,  as  that  is  purely 
ex  delicto.  American  Typefounders  Co.  v.  Conner, 
6  Misc.  801. 

To  the  same  effect  it  is  held  in  Smith  v.  Little,  67 
Ind.  540,  that  the  right  of  a  foreign  corporation  to 
bring  a  replevin  suit  is  not  precluded  by  Its  failure 
to  comply  with  statutory  conditions  of  doing 
business  in  the  state. 

So  on  the  ground  that  the  transaction  was  void, 
where  a  foreign  corporation  had  made  a  conditional 
sale  of  the  piano,  it  was  allowed  to  maintain  ao 
action  of  replevin  for  its  recovery.  Boulden  ▼• 
Estey  Organ  Co.  supra. 
19 
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does  not  render  a  complaint  demarrable 

'*  ttatinfr  a  cause  of  action. 

4.  A  complaint  Ibr  the  recovery  of 
money  alleirinff  that  plaintiff  sold  and  deliv- 
ered certain  ^oods  to  defendant  at  prices  named 
which  were  reasonably  worth  the  amount  charged 
therefor,  and  that  defendant  promised  to  pay 
that  amount  a  certain  number  of  days  after 
the  sale  and  deiiyery.  but  that  such  time  had 
elapsed  and  no  payment  hus  been  made  and  the 
amount  is  still  duet—states  a  cauFC  of  aotioii. 

(August  16, 1904.) 


APPEAL  by  plaiDtifl  from  a  judjcmeot  of 
the  Common  Pleas  Circuit  Court  for  Law- 
reucp  County  sustatniog  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  recover  upon  an 
account  for  goods  sold  and  delivered.  Becened. 

The  facts  sufficiently  appear  in  the  opinion. 

Mewrs,  Johnson  &  Richey*  for  appel- 
lant: 

The  complaint  is  its  own  justification.  It 
alleges  the  making  of  the  contract,  the  full 
performance  thereof  by  the  plaintiff,  and  the 
breach  by  the  defendant 


The  failure  of  a  foreign  corporatloo  to  file  arti- 
cles of  incorporation,  for  which  it  is  denied  by 
statute  the  rifrht  to  make  a  defense  in  relation  to 
Us  property,  rents.  Issues,  or  profits  does  not  pre- 
vent it  from  defending  a  suit  to  recover  money  for 
work  and  lal)or  done  at  its  request.  Weeks  v. 
Garibaldi  South  Gold  Min.  Ck>.  78  Cal.  509. 

An  action  by  a  f  oreifrn  corporation  to  recover  a 
tax  paid  under  protest  cannot  be  defeated  on  the 
ground  that  the  corporation  has  not  complied  with 
the  statute  so  as  to  be  authorized  to  transact  busi- 
Dess  in  the  state.  Powder  River  Cattle  Co.  v.  Cus- 
ter County,  0  Mont.  145. 

Even  if  the  failure  of  a  foreiprn  corporation  to 
obtain  a  permit  prevents  tt  from  doinir  business  it 
does  not  exclude  it  from  asserting  rights  under  a 
oontnict  which  was  lawful  when  made.  Middle- 
brook  V.  David  Bradley  Mfg.  Co.  (Tex.  Qv.  App.) 
June2L  1894. 

^^Pailure  to  comply  with  the  provisions  of  the 
MassachiiSetts  Act  of  1884,  chap.  830,  requiring  a 
foreiira  oorporatiun  to  appoint  the  commissioner 
of  corporations  its  attorney  for  ser\ioe  of  process 
against  \U  and  to  file  a  copy  of  its  charter  before 
beginning  business  in  the  state,  but  expressly  de- 
claring that  such  failure  shall  notalTectthe  validity 
of  any  contract  of  the  corporation,  will  not  pre- 
vent the  corporation  from  maintaining  a  suit 
within  the  state.  C  B.  Elogers  &  Co.  Corp.  v.  Sim- 
mons, 155  Mass.  260. 

A  statute  prohibiting  any  corporation  or  person 
to  maintain  any  action  in  any  court  of  the  state 
until  after  filing  certain  statemencs  of  capital,  as- 
sets, and  liabilities  does  not  affect  the  right  of  a 
foreign  banking  company  to  bring  a  suit  in  the  cir- 
cuit court  of  the  United  States  sitting  in  that  state. 
Bank  of  British  North  America  v.  Barling,  44  Fed. 
Bep.  041;  Haley  Livestock  Co.  v.  Routt  County  (C. 
0.  D.  Colo.)  2  Denver  Legal  Laws,  276. 

So,  a  foreign  insurance  company  may  sue  to  col- 
lect a  premium  for  insurance  on  property  in  the 
state,  although  it  has  not  complied  with  the  state 
statutes  so  as  to  be  entitled  to  do  business  in  the 
state,  where  the  contract  for  insurance  was  made 
In  another  state  In  which  it  was  valid.  Conneoti- 
out  River  Mut.  F.  Ins.  OOb  ▼.  Way,  68  N.  H.  eS8. 

A  foreign  oorporation  Is  not  debarred  from  suit 
because  it  was  incorporated  for  the  illegal  purpose 
of  blockade  running,  if  the  transaction  involved  in 
the  suit  was  legaL  Importing  &  Exporting  Co.  of 
Georgia  v.  Locke,  60  Ala.  2BSL 

A  foreign  oorporation  Is  also  within  the  pro- 
visions of  a  statute  allowing  suit  by  a  corporation 
after  dissolution.  Stetson  v.  New  Orleans  City 
Bank.  2  Ohio  St.  174. 

And  a  foreign  bank  may  sue  under  a  statute  as 
to  joint  actions  by  banks  on  negotiable  paper. 
Lewis  V.  Bank  of  Kentucky,  12  Ohio,  182, 40  Am. 
Dec.  4flO. 

An  action  for  a  libel  may  be  maintained  in  D11- 
nois  by  a  foreign  corporation.  Jewelers  Mercantile 
Agency  v.  Douglass,  35  111.  App.  627.  A  query  was 
Boade  as  to  this  In  Hahnemannian  L.  Ins.  Co.  v. 
Beebe,  48  lU.  88. 05  Am.  Dec.  519. 

A  foreign  oorporation  lawfully  appointed  and 
t4L.R.A. 


exercising  the  duties  of  administrator  in  the  state- 
of  its  creation  may  bring  suit  as  such  administrator 
for  a  debt  due  the  decedent  in  another  state.  Der- 
inger  v.  Deringer,  5  Houst.  <DeL)  416. 

The  filing  of  its  articles  by  a  foreign  corporation 
and  the  appointment  of  an  agent  before  the  com* 
mencemcnt  of  a  suit  to  foreclose  a  mechanic^  lien 
although  after  the  filing  of  the  Hen  notice,  is  suffl- 
cient  under  Hill^s  Code,  Wash.  H  1625  and  1526,  for 
the  purpose  of  such  suit.  Hutting  Bros.  Mfg.  Co. 
T.  Denny  Hotel  Co.  of  Seattle,  6  Wash.  128, 

Right  of  cont/radL 

By  the  comity  of  nations,  foreign  oorporatlon» 
may  make  contracts  and  transact  business  not 
contrary  to  the  laws  of  the  place.  Bard  v.  Poole,. 
12  N.  Y.  405:  Blair  v.  Perpetual  Ins.  Co.  10  Mo.559« 
47  Am.  Dec.  120:  Kerch oer  v.  Gettys,  18  S.  C.  521;. 
Ohio  L.  Ins.  &  T.  Co.  v.  Merchants  Ins.  &  T.  Co. 
11  Humph.  1, 68  Am.  Dec.  742;  Bank  of  Marietta  v. 
Pindall,  2  Rand.  (Va.)  465;  Lathrop  v.  Commercial. 
Band  of  Scioto.  8  Dana,  114, 88  Am.  Dec.  481;  Frazier 
V.  WIUcox,  4  Rob.  <La.)  617;  Wood  Hydraulic  Hose 
Min.  Co.  V.  King,  45  Ga.  84;  Saltmaisb  y.  Spaulding* 
147  Mass.  224. 

The  presumption  is  in  favor  of  the  power  of  » 
foreign  corporation  to  exercise  the  powers  con- 
ferred  by  its  charter.  Alward  v.  Holmes,  10  Abb. 
N.  C.  08. 

A  foreign  oorporation  may  maks  a  note,  unless 
prohibited  by  its  charter  or  the  laws  of  the  place. 
New  York  Floating  Derrick  Co.  v.  New  Jersey  Oil 
Co.  8  Duer,  648. 

Notes  and  mortgages  may  be  taken  by  a  foreign 
oorporation,  unless  prohibited.  Williams  v.  Ores- 
well,  61  Miss.  817. 

As  to  the  power  of  a  corporation  to  take  mort- 
gages on  real  estate,  'see  noU  to  Lancaster  v.  Am- 
sterdam Imp.  Co.  (N.  Y.)  post,  822. 

A  note  given  to  a  foreign  corporation  carrying 
on  the  business  of  banking  within  the  state  was- 
held  a  valid  contract  in  Tombigbee  B.  Co.  v.  Knee- 
land,  45  U.  S.  4  How.  16,  U  L.  ed.  865. 

The  validity  of  negotiable  paper  purchased  or 
discounted  by  the  agent  of  a  foreign  banking  com- 
pany was  declared  in  Bank  of  Augusta  v.  Earle,  88 
U.  8. 18  Pet.  510. 10  L.  ed.  274,  In  the  absence  of  any 
legislation  restricting  the  business  of  such  foreign* 
oorporation.  The  court  said  that  when  called  upon 
to  declare  contracts  thus  made  to  be  void,  upon 
the  ground  that  they  conflict  with  the  policy  of  the 
stato,  the  line  of  that  policy  should  be  very  clear 
and  distinct  to  Justify  the  court  in  sustaining  the 
defense. 

A  railroad  corporation  which  has  obtained  and 
exerciFcd  the  right  to  extend  its  road  into  a  state 
other  than  that  of  its  Incorporation  must  be 
deemed,  as  to  contracts  In  the  latter  state,  to  pos- 
sess the  powers  and  be  subject  to  liabilities  of  sim- 
ilar corporations  created  by  that  ^tate.  Milnor  v. 
Now  York  AN.  H.  R.  Co.  68  N.  Y. 8B8. 

In  the  case  of  Henrtques  v.  Dutch  West  India  Oow 
2  Ld«  Baym.  1582, 1  Strange,  612,  the  right  of  a 
foreign  oorporation  to  take  a  leoognlnnoa  waa 
Qstained. 
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Pom.  Rem.  &  Rem.  Rights,  458. 

The  pkintiff's  primary  right  Is  to  receiye 
the  price  of  his  goods,  which  were  sold  aod 
delivered  to  the  defeodent;  the  defeodaot's 
primary  duty  is  to  pay  for  the  goods  as  be 
promised  to  do;  the  dehct  or  wrong  is  defeod- 
ant's  refusal  to  pay  for  the  goods,  which  con- 
stitutes a  breach  of  such  primary  right  and 
duly.    • 

Mr.  W.  H.  Martin,  for  respondent: 

Does  the  complaint  show  legal  capacity  in 
plaintiff  to  sue?    This  could  only  appear  by 


express  authority  in  its  charter,  or  by  neces- 
sary implication  from  the  nature  of  the  busi- 
ness it  had  authority  to  enga^  in.  The  com- 
plaint is  silent  as  to  both,  and  in  the  ab^e  ice 
of  these  aflSrmatiye  facts  appearing  on  the 
face  of  the  complaint,  the  demurrer  was  prop- 
erly sustained. 

Bead  t.  Providence  Ins,  Qo.  6  U.  8.  2  Cranch, 
127,  2  L.  ed.  229:  Dartmouth  College  Trueteee 
V.  Woodward,  17  U.  S.  4  Wheat.  636,  4  L.  ed. 
659. 

The  complaint  does  not  show  that  plaintiiT 


For  validity  of  oootracts  by  foreign  oorporations 
which  have  not  complied  with  statutory  require- 
ments, see  note  to  Edison  Generril  Electric  Co.  v. 
Oanadian  Paciflo  Nav.  COw,  post«  815. 

OvncriMp  qf  pnoperty. 

A  foreiflTD  corporation  may  take  a  bequest  of 
peivonal  property.  Sherwood  v.  American  Bible 
8oc  4  Abb.  App.  Deo.  2S7:  Brown  t.  Tbompkins,  49 
Ud.  428. 

Even  when  domestic  oorporations  are  not  allowed 
to  do  because  the  trust  involved  is  prohibited  by 
the  statutes  of  that  state.  Presbyterian  Church 
Trustees  In  United  States  v.  Guthrie,  e  L.  &  A.  SiSl, 
88  Va.  125;  Vanaani  v.  Roberts.  8  Md.  119. 

Bequests  to  forei^  oorporations  are  unheld  In 
Hollis  V.  Drew  Theoloarical  Seminary,  96  N.  Y.  166, 
and  Chamberlain  v.  Chamberlain.  43  N.  Y.  424,  in 
which  a  will  required  a  conversion  of  the  estate 
both  real  and  personal  and  a  payment  of  legacies 
ftom  the  proceeds. 

As  to  devise  to  and  ownership  of  land  by  forelini 
corporations,  see  note  to  Lancaster  v.  Amsterdam 
Imp.  Go.  (N.  Y.)  post,  822. 

Powsr  to  act  OS  tmstee,  admlnlsCrator,  stc 
The  capacity  of  a  foreign  corporation,  which  was 
a  trust  company,  to  act  as  committee  of  the  estate 
of  an  habitual  drunkard,  under  an  appointment  in 
the  state  of  its  creation,  and  to  become  and  be 
made  a  party  to  a  bill  of  interpleader  respecting 
the  estate,  is  sustained  In  Glaser  v.  Priest,  £9  Mo. 
App.L 

The  power  of  a  foreign  corporation  to  act  as  a 
trustee  was  denied  In  United  States  Trust  Co.  v. 
Len,  73  111.  142, 24  Am.  Bep.  286.  although  it  was  en- 
titled so  to  act  In  its  own  state  on  the  ground  that 
it  could  not  hold  real  estate  for  that  purpose  in 
Illinois,  but  the  law  of  that  state  is  changed  since 
by  statut3,  July  1, 1879.  Pennsylvania  Co.  for  In- 
surance on  Lives  v.  Bauerle,  148  111.  469. 

And  in  Deringer  v.  De ringer,  6  Houst.  (Del.)  416. 
■nit  by  a  foreign  corporation  as  administrator  was 
allowed. 

lAmitalionB  by  charter  or  etatute  cf  ttaU  vOiere  In- 
eorporated. 

Tlie  general  doctrine  is  that  the  charter  limita- 
tions on  the  powers  of  a  corporation  follow  it  Into 
every  state  in  which  it  may  do  business.  Bank  of 
Bdwardsville  v.  Simpson,  1  Mo.  184;  Ohio  L.  Ins- 
&  T.  Co.  V.  Merchants  Ins.  &  T.  Co.  11  Humph.  1. 
KAm,  Deo.  742;  Blair  v.  Perpetual  Ins.  Co.  10  Mo. 
669, 47  Am.  Dec  129. 

But  this  doctrine  that  charter  prohibitions  are 
eztraterrftorial  will  not  apply  to  defeat  the  title  of 
a  l>ona  fide  holder  of  railroad  bonds  issued  by  a 
foreign  corporation  by  reason  of  the  violation  of 
the  charter  of  the  company  in  selling  the  ^bonds 
for  lees  than  the  amount  limited  by  the  charter. 
BUsworth  V.  St.  Louis,  A.  &T.  H.  B.  Co.  96  N.  Y.  658. 

And  a  general  statute  prohibiting  banking  does 
not  afleot  the  right  of  a  corporation  of  that  state 
to  do  iMinJdng  business  in  another  state.  Ghio  L. 
Ins.  A  T.  Go.  ▼.  Merchants  Ins.  &  T.  Go.  ttaprxL 

A  statutoiT  restrictioo  on  the  amount  of  gifts  to 
MLlK  A. 


corporations  by  will  does  not  apply  to  wills  made 
in  another  state  making  gifts  to  corporations  of 
the  former  state.  American  Bible  Soc.  v.  Uealy,  10 
L.  a.  A.  766, 158  Mass.  197. 

But  it  does  apply  to  a  gift  by  a  resident  to  a  for. 
eign  corporation.  Chamberlain  v.  Chamberlain,  48 
N.  Y.  424;  HoUis  v.  Brew  Theological  Seminary,  95 
N.  Y.  166. 

In  one  case  the  statutory  restriction  on  gifts  by 
will  made  within  one  month  of  testbtnr^s  death 
was  held  to  limit  the  right  of  corporations  of  that 
state  to  take  by  will  in  another  state.  Kerr  v. 
Dougherty,  79  N.  Y.  8S7. 

This  seems  to  disagree  with  the  doctrine  that 
statutes  of  wills  have  no  extraterritorial  effect 
upon  the  capacity  of  oorporations  to  take.  See  on 
this  point  more  at  large  in  the  note  to  Lancaster  v. 
Amsterdam  Imp.  Co.  (N.  Y.)  posf, — .  on  the  subject 
of  the  power  of  foreign  corporations  to  take  title  to 
land. 

Good  faith  of  foreign  ineorvoration. 

A  foreign  corporation  which  is  not  allowed  to  do 
any  business  in  the  state  which  grants  the  chnrter, 
but  is  created  with  power  to  engage  in  business 
only  in  other  states  will  not  be  recognized  in  an- 
other state,  but  will  be  regarded  as  a  traud.  Land 
Grant  R.  &  Trust  Co.  v.  Coffey  County  Comrs.  6 
Kan.  245. 

A  corporation  organized  under  the  laws  of  Colo- 
rado, with  a  stated  capital  of  $1,000,000  when  sub> 
scriptions  had  been  secured  only  to  the  amount  of 
$48,000.  in  order  to  evade  the  restrictions  of  the 
laws  of  Minouri,  where  the  incorporators  resided, 
which  required  all  the  stock  to  be  siibscril^d  and 
at  least  60  per  cent  paid  up  before  organization,  is 
a  fraud  on  the  laws  of  both  states,  which  will  not 
protect  the  corporators  from  liability  as  partners, 
where  the  busiuess  of  the  company  was  to  conduct 
an  exposition  nr  mammoth  fair  at  St.  Joseph,  Mo. 
Cleaton  v.  Bmery,  49  Mo.  App.  845. 

A  company  incorporated  in  New  York  for  the 
purpose  of  carrying  on  the  business  of  quarrying 
in  New  Jersey  was  refused  recognition  as  a  corpo- 
ration by  the  New  Jersey  court  and  the  members  re- 
garded as  partners,  on  the  ground  that  their  incor- 
poration was  a  fraud  on  the  law  of  New  York. 
HtU  V.  Beaoh,  U  N.  J.  Bq.  81. 

This  is  a  leading  case  on  this  side  of  the  question, 
but  can  hardly  be  reconciled  with  the  generally  es- 
tablished doctrine  of  comity  in  recognizing  foreign 
oorporations  unless  something  more  is  shown  than 
the  mere  faot  of  incorporation  in  one  state  to  do 
business  in  another. 

The  same  court  in  Central  B.  Go.  of  New  Jersey 
T.  Pennsylvania  B.  Co.,  81 N.  J.  Bq.  475,  declared 
that  nonresidents  might  be  incorporators  in  New 
Jersey  under  the  statute  which  said  that  a  major- 
ity of  the  directors  must  be  residents. 

In  Montgomery  v.  Forbes,  148  Mass.  249,  a  person 
was  liable  as  an  individual  for  business  in  the  name 
of  a  corporation  where  he  had  attempted  to  Inoor- 
porate  a  company  in  another  state  but  had  not 
complied  with  the  statute  which  did  not  allow  one 
person  to  become  a  corporation  while  he  in  fact 
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Aug., 


had  the  power  to  do  business  beyond  the  limits 
of  the  state  of  iu  creation.  The  complaint 
does  not  sbow  that  plaintiff  bad  the  authority 
under  its  charter  to  engage  in  the  business  al- 
leged—in other  words,  to  sell  goods,  wares, 
and  merchandise. 

Bank  of  Augmta  v.  Earle,  88  U.  8.  18  Pet. 
686.  10  L.  ed.  30(5;  Reee  v.  Newport  News  4t  M. 
V.  R.  Go.  8  L.  R.  A.  672, 82  W.  Va.  164,  and  the 
authorities  %upra.  For  aught  the  court  knows, 
the  plaintiff  may  have  been  created  by  its  char- 
ier for  the  puipose  of  building  and  operating 


a  railroad  as  a  steamship  line  or  for  other  and 
foreisn  purposes  to  tiiat  of  dealing  in  mer- 
chandisa 

Meltrer,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  this  appeal  aris- 
ing upon  a  demurrer  to  the  complaint,  it  is 
necessary  to  set  forth  the  complaint,  viz.: 
'*(!)  That  the  said  plainliff,  Cone  Export  & 
Commission  Co.,  is  a  corporation,  created  as 
such  by  and  under  the  laws  of  the  state  of 


was  the  only  persou  interested.  Here  it  to  clear 
that  the  iDoorporailon  was  a  fraud  and  without  re- 
irard  to  the  residenoe  of  the  faicorporator  he  was 
rightfully  regarded  as  an  Individual  proprietor  of 
the  buslneee. 

A  stockholder  was  held  not  liable  as  a  partner  in 
Stafford  Nat.  Bank  v.  Palmer.  47  Ck)nn.  44ii,  where 
an  attempt  to  incorporate  in  Oonnectlout  to  con- 
tinue a  business  io  Maesactausetts  was  made.  The 
court  did  not  discuss  the  effect  in  general  of  such 
an  incorporation  but  held  that  the  defendant  at 
least  WHS  innocent  of  wrong  if  any  had  been  done 
and  that  he  took  his  stock  in  exchange  for  stocK  In 
a  former  corporation  organized  in  Massachusetts 
and  without  knowing  that  the  place  of  corporatioa 
had  been  changed. 

The  effect  of  a  charter  in  one  state,  where  the 
business  of  a  corporation  is  entirely  conducted  in 
another,  except  its  annual  elections,  is  discussed  at 
length  in  Merrick  v.  Van  Santvoord,  84  N.  Y.  25C8: 
Merrick  v.  Brainard.  88  Barb.  674.— in  which  tbe 
question  directly  decided  was  that  a  stockholder 
and  director  could  not  be  held  individually  liable 
on  the  ground  that  the  corporation  had  forfeited 
its  charter  by  migration  from  another  state.  The 
court  declared  that  a  corporate  franchise  could  not 
be  revoked  or  annulled  by  the  courts  of  another 
state,  especially  in  a  proceeding  to  which  the  cor- 
poration was  not  a  party. 

The  fact  that  all  tbe  incorporators  reside  In  an- 
other state  and  carry  on  all  tbe  business  of  the 
company  there,  will  not  make  a  corporation  void  if 
It  complies  with  tbe  laws  of  the  state  under  which 
it  is  incorporated.  Moxle  Nerve  Food  Oo.  v.  Baum- 
bacb,  :i2  Fed.  liep.  205. 

A  Kentucky  corporation  created  mostly  for  Ohio 
business,  but  incorporated  in  Kentucky  because  the 
residence  of  the  incorporators  prevented  them' 
from  being  directors  under  the  Ohio  laws,  is  not  a 
fraud  on  tbe  laws  of  Ohio,  so  as  to  make  the  mem- 
bers personally  liable,  at  least  to  one  of  its  own  of- 
ficers. Second  Nat.  Bank  of  Cincinnati  v.  Lovell, 
t  Cin.  Sup.  Ct.  Bep.  897. 

A  corporation  created  in  another  state  cannot  be 
held  to  be  a  fraud  because  it  has  done  nothing  but 
organize  in  its  own  state.  Hanna  v.  International 
Petroleum  Co.  23  Ohio  St.  022. 

An  Illinois  corporation  engaged  in  the  business 
of  leasing  railroad  cars,  the  entire  business  of 
which  seemed  to  consist  of  periodical  settlements 
with  the  leasing  railroad  company  for  the  use  of 
the  cars,  was  held  not  to  be  falsely  and  fraudulently 
posing  as  a  domestic  corporation  when  it  had  in 
fact  migrated,  where  its  property  was  all  located  in 
the  state  and  managed,  used,  and  controlled  there, 
with  an  office  at  which  all  its  meetings  of  stock, 
holders  and  directors  were  held,  although  it  kept  an 
office  in  another  state,  where  its  books  were  kept 
most  of  tbe  time,  and  its  corporators  were  resid- 
ents of  such  other  state.  North  ftiSouth  Boiling 
Stock  Co.  V.  People,  147  III.  234. 

The  incorporation  in  another  state  of  a  company 
composed  of  residents  of  New  York  is  held  not  to 
constitute  an  evasion  of  the  laws  of  New  York,  al- 
though tbe  principal  place  of  business  Is  in  that 
24  L.  R.  A. 


state,  where  there  was  no  fraud  or  evasion  of  the 
law  of  the  state  of  Incorporation,  and  the  certificate 
of  Incorporation  was  granted  by  tbe  secretary,  of 
the  state  with  knowledge  of  the  facts.  Demaiest 
v.Grant,18L.R.A.  854. 128  N.  Y.  205. 

While  the  fact  that  citizens  of  Rhode  Island  go  to 
Kentucky  Cor  the  act  of  incorporation  Is  one  that 
naturally  excites  curiosity  If  not  suspicion  as  to  the 
motives  and  good  faith  of  the  concern,  yet  so  long 
as  It  parsues  a  lawful  business  and  violates  no  law 
of  Khode  Island  the  courts  of  that  state  will  not  re- 
fuse to  recognize  it.  Oakdale  Mfg.  Co.  v.  Garst  (B. 
L)S3L.  R.A.6a8. 

The  court  adds:  "We  can  hardly  deny  the  right 
of  a  foreign  corporation  to  do  business  in  this  state 
upon  considerations  of  public  policy  when  our  own 
statutes  (Pub.  Laws,  chap.  1200)  expressly  provide 
for  corporations  formed  In  this  state  for  carrying 
on  business  out  of  the  state." 

In  Empire  Mills  v.  Alston  Grocery  Co.  (Tex.)  12 
L.  R.  A.  806,  the  incorporation  in  luwa  of  persons 
engaged  In  mercantile  business  in  Texas  was  al- 
leged to  be  fraudulent  with  intent  to  erade  the 
laws  of  Texas,  and  this  was  found  to  be  true,  but  it 
was  also  declared  that  the  statutes  of  Texas  pro- 
hibited the  operation  of  such  corporations  in  the 
state.  The  court  made  the  further  declaration,— 
not  entirely  necessary  to  the  decision,  and  contrary 
to  the  doctrine  of  the  majority  of  decisions  on  the 
subject,— that  *'a  corporation  cannot  incorporate  in 
one  state  for  tbe  purpose  of  carrying  on  ail  of  Its 
corporate  business  in  another.** 

Staivlory  esrcltiston  of  or  retiridtixmi  uvonforeUf* 
eorporotions. 

That  discrimination  against  foreign  coropora- 
tions  is  lawful  is  decided  expressly  or  by  implicailon 
in  all  tbe  decisions  on  the  subject  except  so  far  aa 
such  discrimination  may  violate  constitutional  pro. 
visions,  such  as  those  relating  to  interstate  com- 
merce, and  the  equal  protection  of  the  laws. 

That  a  corporation  is  a  person  within  ibe  consti- 
tutional guaranty  of  equal  protection  of  the  laws, 
but  is  not  a  citizc*n  within  the  guaranty  of  equal 
privileges  and  immunities,  see  note  to  Louisville 
Safety  Vault  A  T.  Go.  v.  Louisville  &  N.  B.  Co.  (Ky.) 
14  L.  B.  A.  580,  665. 

As  to  tbe  effect  of  state  restrictions  or  burdens  on 
foreign  corporations,  as  unconstitutional  regula- 
tions of  commerce,  see  note  to  Kindel  v.  Beck  A  P. 
Lithographing  Co.  poet,  81L 

The  restrictions  on  the  right  of  foreign  insur- 
anoe  companies  to  do  business  within  a  state  are  In 
most  states  applicable  to  insurance  companies 
alone,  and  are  separately  treated  in  a  note  to  Qtaim 

V.  AOKEBMAN,  p08t,  298. 

In  respect  to  a  statute  providing  that  no  oorpo- 
ration  should  engage  in  mercantile  or  agricultural 
business,  nor  any  commission,  brokerage,  stock 
Jobbing,  exchange  or  banking  business,  the  court 
said  *'it  is  highly  probable  that  it  does  not  apply  to 
a  corporation  created  by  and  under  the  laws  or* 
another  state.  Graham  v.  Hendricks,  28  La.  Ann. 
623. 

But  a  banking  company  incorporated  In  anotiiar 
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New  Jersey:  (2)  that  on  the  days  and  dates, 
aod  at  the  prices,  set  forth  in  an  itemized, 
verified  copy  of  account  (hereto  attached  and 
made  a  part  of  this  complaint),  the  said  plain- 
tiff, under  its  corporate  name,  sold  and  de- 
liYcred  to  the  said  defendant,  at  his  request, 
and  the  said  defendant  bought  of  said  plaintiff, 
goods,  wares,  and  merchandise  of  the  value  of 
one  hundred  and  fifteen  and  88-100  dollars; 
(3)  that  the  said  goods,  wares,  and  merchan- 
dise sold  and  delivered  and  bought,  as  afore- 
said, were  reasonably  worth  the  sum  of  one 


hundred  and  fifteen  and  88-100  dollars,  and 
the  said  defendant  promised  and  agreed  to  pay 
the  said  sum  for  same  within  sixty  days 
after  the  sale  and  delivery  of  said  goods,  wares, 
and  merchandise;  (4)  that  said  account  for 
said  goods,  wares,  and  merchandise  is  past 
due  and  wholly  unpaid,  and  the  said  defend- 
ant is  now  Justly  due  and  owing  said  plaintiff 
on  said  account  the  sum  of  one  hundred  and 
fifteen  and  88-100  dollars."— «nd  a  regularly 
itemized  copy  of  the  account  was  attached  to 
the   complaint    The   defendant   filed   a  de- 


flate was  held  sabjeotto  the  New  York  statute  for- 
biddioff  the  exercise  of  banklDg  business  in  the 
state,  except  as  authorized  thereby.  Pennington 
V.  TowDsend,  7  Wend,  fflt. 

In  Texas  it  was  held  that  the  repeal  of  a  statute 
giantlDir  the  privilege  of  orgtinXtLDg  meroantlleoi^ 
ganlsations  was  a  direct  prohibition  against  the  op- 
eratioa  of  such  corporation  within  tbe  state,  and 
therefore  the  law  of  oomity  did  not  require  that 
a  mercbantile  corporation  organized  under  the 
laws  of  another  state  should  be  allowed  to  do  busl- 
nesB  in  Texas.  Empire  Mills  v.  Alston  Grocery  Co. 
(Tex.)12L.B.A.a86. 

De  facto  foreign  eorporattotw. 

The  question  whether  or  not  a  foreign  corpora- 
tion can  be  regarded  as  a  de  facto  corporation  has 
arisen  In  different  phases. 

In  Re  Oomstock.  38awy.  218,  it  b  declared  that  in 
respect  to  the  validity  of  contracts  of  foreign  cor- 
porations which  are  doing  unauthorised  business 
because  they  have  not  oompUed  with  statutory  oon- 
ditioos  the  rule  as  to  de/acto corporations  does  not 
apply,  but  it  is  a  question  of  corporate  power. 
This  Is  the  necessary  position  of  tbose  courts  which 
hold  that  prohibited  contracts  of  foreign  corpora- 
tions are  void. 

In  harmony  with  this  It  is  said  In  Semple  v.  Bank 
of  British  Oolumbia,  6  Sawy.  88,  that  until  oom- 
pUanoe  witb  statutory  conditions  a  foreign  corpora- 
tion was  to  be  considered  neither  a  de  jure  nor  a 
dc  facto  corporation. 

But  on  the  contrary  it  has  been  held  in  South 
Dakota  that  a  foreign  corporation  doing  business 
within  the  state,  without  complying  with  the  stat- 
utory conditions,  under  laws  declaring  that  it  shall 
not  do  any  business  until  it  has  complied  with 
them.  Is  to  be  regarded  as  a  de  facto  corporation. 
Wright  V.  Lee  (8.  Dak.)  July  2S,  18B3,  afliiming  on  re- 
hearing March  16, 1802. 

This  case  denies  the  right  of  private  individuals 
to  question  the  right  of  the  foreign  corporation  to 
make  contracts  because  of  .failure  to  comply  with 
the  statutes. 

This  disagreement  Is  only  another  phase  of  the 
oonfiiot  among  the  decisions  as  to  tbe  validity  of  un- 
authorized or  prohibited  contracts  by  foreign  cor- 
porations which  have  not  oompUed  with  statutory 
requirements.  As  to  this,  see  note  to  Bdison  General 
Electric  Go.  v.  Canadian  Paciflc  Nav.  Co.  post  316. 

The  question  of  de/aeto  corporations  arises  also 
in  respect  to  fraudulent  incorporation  in  another 
state  to  evade  the  laws  of  the  state  in  which  busi- 
ness Is  to  be  carried  on.  Such  an  organization  will 
be  held  to  l)e  a  partnership  with  respect  to  indi- 
▼Idual  liability  of  members.  Empire  Mills  Co.  v 
Alston  Grocery  Co.  (Tex.)  12  L.  R.  A.  880;  HiU  v 
Beaoh,  12N.J.Bq.8L 

Tbis  is  another  phase  of  the  question  of  good 
faith  of  foreign  incorporation,  as  to  which  see 
above  under  that  heading. 

Vbr  de  facto  domestic  corporations'  defectively 
organised,  see  tioCs  to  Butherf  ord  v.  Hill  (Or.)  27  L. 
E.A.  6i0. 
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DeeUfnatUm  of  aoent  and  place  <tf  bueinees. 

The  designation  by  a  foreign  corporation  of  its 
agent  sufficiently  states  his  **known  place  of  busi- 
ness" within  the  meaning  of  the  Alabama  constitu- 
tion, by  stating  the  place  in  which  he  resides,  with- 
out designating  any  particular  office  or  other  place 
in  the  city.  MoLeod  v.  American  Freehold  Land 
Mortg.  Co.  of  London  (Ala.)  Dec.  21, 1893. 

The  constitutional  requirement  of  a  known  place 
of  business  and  an  authorized  agent  is  complied 
with  by  establishing  a  place  of  bmdness  at  which 
a  person  is  empowered  to  receive  service  of  pro- 
cess, and  posting  a  sign  or  placard  in  hfs  office  stat- 
ing his  character  as  agent.  New  England  Mortg. 
Secur.  Co.  v.  Ingram,  01  Ala.  887. 

Tbe  agent  designated  need  not  be  a  person  wbo 
is  authorized  to  exercise  any  of  the  contractual 
powers  of  tbe  company.  Nelms  v.  Edio burg  Amer- 
ican Land  Mortg.  Co.  82  Ala.  157;  McCall  v.  Amer- 
ican Freehold  Land  Mortg.  Co.  (Ala.)  April  6, 189B. 

The  failure  to  give  the  name  of  its  general  man- 
ager in  the  state  appointed  by  a  foreign  corpora- 
tion as  agent  on  whom  process  may  be  served  does 
not  make  tbe  certificate  insufBolent.  Goodwin  v. 
Colorado  Mortg.  &  Investment  Co,  of  London,  UO 
U.ai,28L.ed.47. 

lAcenae  tax. 

The  exaction  of  a  license  fee  to  enable  a  foreign 
corporation  engaged  in  general  mining  and  mill- 
ing business  to  have  an  office  in  the  state  for  the 
use  of  its  officers,  stockholders,  agents,  and  em- 
ployes Is  clearly  within  the  competency  of  the  leg- 
islature. Pembina  Consol.  8ilv«»r  Mln.  &  Mill.  Cow 
V.  Pennsylvania,  126  U.  8. 181, 81 L.  ed.  6M). 

Having  the  absolute  power  of  cixcJudIng  a  for- 
eign corporation,  a  state  may  impose  such  condi- 
tions on  permitting  it  to  do  btisiness  within  its 
limits  as  it  may  Judge  expedient:  4tnd  it  may  make 
the  grant  or  privilege  dependent  on  the  payment 
of  a  specific  license  tax,  or  a  sum  proportioned  to 
the  amount  of  its  capital.  Horn  S^ilver  Min.  Co.  v. 
New  fork,  143  CT.  8.  806, 36  L.  ed.  164,  i  Inters.  Com. 
Bep.  67,  affirming  People  v.  Horn  8ilver  Min.  Co. 
106  N.  Y.  76;  People  v.  Equitable  Trust  Co.  of  New 
London,  86  N.  Y.  887. 

An  annual  tax  by  way  of  license  for  the  exer- 
cise of  a  corporate  franchise  may  be  imposed  upon 
foreign  corporations  doing  business  in  a  state. 
State  V.  Berry.62  N.  J.  L.  808. 

A  state  tax  upon  a  corporate  franchise  or  busi- 
ness of  a  foreign  corporation,  tbe  amount  of  which 
is  to  be  determined  by  tbe  capital  stock  and  divi- 
dends of  the  company  is  not  a  tax  on  the  capital 
stock  of  property  of  the  company,  but  on  its  cor- 
porate franchise  and  may  be  fixed  at  any  sum  that 
the  legislature  may  choose.  Home  Ins.  Co.  v.  New 
York.  184  U.  8.  6M.  88  L.  ed.  10S6,  affirming  People 
V.  Home  Ins.  Co.  82  N.  Y.  828;  People  v.  Horn  Sil- 
ver Min.  (3o.  106  N.  Y.  78. 

A  tax  on  tbe  amount  of  capital  stock  of  a  foreign 
corporation,  which  maintains  a  sales  agency  and 
office  in  tbe  state  and  keens  a  bank  account  there 
for  convenience  of  local  transactions,  Is  sustainable 


See  also  31  L.  R.  A.  484. 
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murrei  in  writing?,  upon  the  ground  "that  it 
appears  upon  the  face  of  the  complalQt  (1) 
that  the  plaintiff  bad  no  legal  capacity  to  sue; 
(2)  that  the  complaint  does  not  state  /acts  suf- 
ficient to  constitute  a  cause  of  action."  Ttie 
circuit  jud^e,  in  a  short  order,  and  without 
•tating  his  reasons  or  on  which  of  the  grounds 
he  acted,  rendered  Judsrment  sustaining  the 
demurrer  and  dismissing  the  complaint. 
From  this  judgment  the  plaintiff  appeals 
upon  two  grounds,  substantially,  the  third 
ground  set  but  in  the  record  being  merely  the 


legal  consequence  of  the  other  two  grounds, 
viz.:  (1)  Because  of  error  in  holding  that  the 
complaint  showed  upon  its  face  that  tbe  plain- 
tiff had  no  legal  capacity  to  sue:  (2)  liecause 
of  error  in  holding  that  the  complaint  does  cot 
state  facts  sufficient  to  constitute  a  cause  of 
action. 

As  to  the  flrst  ground,  it  Is  very  apparent 
that  all  that  the  complaint  shows  upon  its 
face  is  that  tbe  plaintiff  is  a  foreign  corpora- 
tion; and,  unless  it  can  be  shown  that  the  mere 
fact  that  a  plaintiff  is  a  foreign  corporation 


nnder  a  statute  authorlzlnff  suob  tax  on  a  forelern 
corporation  ^^dolner  business"  witbln  the  state 
Southern  Cotton  Oil  Ga  ▼.  Wemple,  44  Eed.  Bep 
£4. 

A  tax  on  forelarn  companies  '*hayln£r  an  office  oi 
place  of  business  wltbin  tbe  common  wealth  for  tbi 
direction  of  its  affairs  or  transfer  of  shares  "  is  nc 
unoonstitutlonal,  althou£rh  it  is  based  on  tbe  per 
oentaffe  of  the  par  of  the  capital  stock.  Atty-Ger. 
T.  Bay  State  Min.  Go.  90  Mass.  148,  96  Am.  Dec.  717. 

The  riffht  of  the  state  of  Pennsylvania  to  im  r  oae 
on  the  New  York,  L.  B.  &  W.  R.  Co.  as  a  condition 
of  dolnff  business  in  the  state  the  duty  of  payinjr  a 
state  tax  on  corporate  bonds  held  by  resident  hold- 
ers, was  sustained  in  Com.  ▼.  New  York,  L  K  &  W. 
B.  Co.  1B9  Pa.  468.  But  this  case  was  reversed  by 
the  Supreme  Court  of  the  United  States  in  Ne« 
York,  L.  B.  &  W.  B.  Co.  v.  Pennsylvunia,  158  U.  S. 

C28. 38  L.  ed. ,  on  tbe  erround  that  the  state  ha  v. 

inir  srivcD  to  the  railroad  company  upon  a  valuable 
consideration  the  rlffht  to  extend  its  road  into  the 
state  could  not  withdraw  the  assent  after  the  road 
had  been  built  as  this  would  impair  the  oblifratlon 
of  a  contract.  There  was  another  reason  for  the 
decision,  that  as  to  payment  of  interest  made  in 
New  York,  althoufrh  on  bonds  held  by  residents  oi 
Pennsylvania  the  latter  state  could  not  impose  any 
burdens  by  way  of  taxation  because  the  property 
was  out  of  the  state. 

A  tax  on  the  capital  stock  of  a  foreign  oorpora- 
tion  was  held  not  to  be  a  license  tax.  and  to  be 
Talid  only  as  to  so  much  of  its  stock  as  was  invested 
In  the  state.    Com.  v.  Standard  Oil  Co.  101  Pa.  119. 

A  license  tax  imposed  on  any  agent  of  a  foreign 
express  company  is  held  constitutional  in  Wood- 
ward V.  Com.  9  Ky.  L.  Bep.  670,  where  it  seems  to 
have  been  attacked  on  the  ground  that  it  discrim- 
inated against  nonresidents,  and  it  was  held  valid 
on  the  ground  that  a  corporation  was  not  a  citi- 
con  entitled  to  e^iual  privileaef*  and  immunities. 
No  question  seems  to  have  been  raised  in  the  case 
as  to  the  effect  of  tbe  Uoense  tax  to  interfere  with 
tntemtate  commerce. 

A  statute  exempting  from  license  tax,  manufac- 
turing or  mining  companies  carrying  on  busint-fls 
In  thestAte  is  not  an  unconstitutional  discrimioa- 
tion  against  those  which  carry  on  business  outside 
the  state.  State  v.  Under-Ground  Cable  Co.  (N.  J.) 
Nov.  8, 1889. 

A  foreign  corporation  cannot  object  that  a  li- 
oense  tax  imposed  upon  it  is  the  same  that  should 
have  been  demanded  of  a  home  corporation.  State 
T.  Liverpool,  London  A  Globe  Ins.  Co.  40  La.  Ann. 
408.  'I 

The  payment  of  a  percentage  on  the  capital  stock 
of  the  corporation  at  or  kMfore  filing  its  articles  of 
incorporation,  under  Mian.  Gen.  Laws  18H9.  chap. 
SK.  is  required  of  an  Iowa  railroad  company  on 
filing  its  articles,  as  required  by  Minn.  Gen.  Laws 
1877«  chap.  14,  in  order  to  extend  and  build  its  road 
Intothestate.  State  t.  Sioux  City  ft  N.  B.Co.  48 
Minn.  17. 

The  snbjeot  of  taxation  of  foreign  corporations 
ll  not  here  considered  except  so  tar  as  it  is  in  the 
nature  of  a  Uoense  tax  imposed  as  a  condition  of 
t4L.ICA. 


oermission  to  do  business  in  the  state.  The  same 
luestion  so  far  as  it  relates  to  burdens  on  interstate 
.'ommeroe  is  also  presented  in  other  oases  as  to 
axatlon. 

0<mdUion»  aoaintt  invclMno  fedaral  jurisdiction. 

A  state  statute  denying  the  right  of  a  foreign  cor- 
poration to  do  business  in  tbe  state,  unless  it  stipu- 
lates in  advance  that  it  will  not  remove  to  a  Federal 
court  any  suit  brought  against  it  by  a  citizen  of  the 
state,  is  repugnant  to  the  constitution  and  laws  of 
tbe  United  States.  Home  Ins.  Co.  of  New  York  v. 
Morse,  87  U.  S.  20  Wall.  446, 22  L.  cd.  05;  Barron  v. 
Bumside,  121  U.  S.  186, 80  L.  ed.  015. 1  Inters.  Com. 
Uep.  2U6,  reversing  Goodrel  v.  Kreichbaum,  70  Iowa, 
362;  Southern  Pac.  B.  Co.  v.  Denton,  146  U.  S.  202, 86 
L.  ed.  942;  Texas  Land  &  Mortg.  Co.  v.  Worsham,  76 
Tex.  556;  Bailway  Passenger  Apsur.  Co.  of  Hartford 
V.  Pierce,  27  Ohio  St.  155:  Baltimore  &  O.  B.  Co.  v. 
Cary,  28  Ohio  St.  2U6 :  Bece  v.  Newport  News  ft  M. 
V.  B.  Co.  8  L.  B.  A.  672,  82  W.  Va.  164. 

The  case  of  Barron  v.  Burnside,  fupm,  was  one 
of  three  decided  together  by  the  supreme  court  of 
[owa,  and  reported  under  tlie  title  of  Goodrel  v. 
Ivreichbaum,  70  Iowa.  862,  in  which,  the  court  be- 
ing doubtful  as  to  the  oonstitutionallty  of  the  state 
statute,  upheld  it**to  the  end  that  the  questions 
presented  may  be  determined  by  the  Supreme 
Court  of  the  United  States,**  by  which  tbe  decision 
of  the  state  court  was  reversed.  The  Iowa  statute 
involved  in  that  case  made  it  a  misdemeanor  for 
an  agent,  officer,  oremploy6  of  any  foreign  cor- 
poration **for  pecuniary  profit  other  than  for 
carrying  on  mercantile  or  manufacturing  busi- 
ness,** to  transact  business  for  such  corporation 
when  it  has  no  valid  permit  to  do  business.  And 
the  petitioners  in  the  three  oases  above  mentioned 
were  arrested  for  performing  services  as  em- 
ployes of  an  interstate  railroad. 

Before  the  question  had  been  settled  by  tbe 
above  decision  of  the  United  States  Supreme  Court 
several  state  courts  held  that  a  statute  prohibiting 
the  removal  of  a  suit  against  a  foreign  corpora- 
tion to  a  federal  oourt,  when  the  corporation  had 
accepted  its  provisions, was  valid.  People  v.  Judge 
of  Jackson  Circuit  Ct.  21  Mich.  670, 4  Am.  Bep.  604; 
Home  Ins.  Co.  v.  Davis,  29  Mich.  288;  Goodrel  v. 
Rreichbaum,  supra. 

So  in  Ohio  a  statute  requiring  a  waiver  of  the 
privilege  of  invoking  the  fed(*ral  Jurisdiction  by  a 
foreign  corporation  was  held  valid.  New  York 
L.  Ens.  Co.  V.  Best.  23  Ohio  St.  105. 

These  decisions  are  of  course  rendered  obsolete 
by  the  decisions  above. 

A  state  statute  providing  a  penalty  for  removal 
by  a  foreign  corporation  of  a  suit  to  a  federal 
court  is  unconstitutional.  Chicago,  M.  ft  St.  P.  B. 
Co.  V.  Becker,  82  Fed.  Bep.  849. 

Since  a  statute  requiring  a  foreign  corporatloa  to 
agree  not  to  remove  a  case  against  it  into  a  federal 
court  as  a  condition  of  a  permit  to  do  business  in 
the  state  is  void,  it  was  held  in  Texas  ^iiat  the 
corporation  may  lawfully  do  business  m  the  state 
without  such  permit,  at  least  to  the  extent  of  as- 
serting rights  and  recovering  property  already  ao-> 
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^deprives  sncb  plaintiff  of  the  capacity  to  sue 
in  the  courts  of  this  state,  it  is  quite  certain 
that  the  demurrer  cannot  be  sustained  on  the 
first  ground.  No  authority  to  sustain  such  a 
proposition  has  been,  and,  we  may  venture  to 
aay,  can  be  cited.  On  the  contrary,  the  au- 
thoiities  are  abundant  to  show  that  a  foreign 
corporation  does  have  the  capacity  to  sue  in 
«tates  other  than  the  state  from  which  its 
•charter  has  been  obtained.  Bank  of  Augusta  v. 
BarU,  88  U.  8.  18  Pet.  619, 10  L.  ed.  274,  in 
-which  Mr.  Ckitf  Jtutice  Taney,  in  delivering 


the  opinion  of  the  court.  URes  this  language: 
'*We  think  it  is  well  settled  tbst,  by  the  Inw 
of  comity  among  nations,  a  corporation  crested 
by  one  sovereignty  is  permitted  to  make  con- 
tracts in  another,  and  to  sue  in  its  courts:  and 
that  the  same  law  of  comity  prevails  among 
the  several  sovereignties  of  this  Union."  fc^ee 
al«o  American  d  Foreign  Christian  Union  v. 
Tount,  101  U.  8.  852,  25  L.  ed.  888,  and  in 
our  own  state  see  Rank  of  Cape  Fear  v.  Btine^ 
tneU,  1  Hill,  L.  44;  Kerchner  v.  Gettys,  18  8. 
C.  6dl.    It  is  clear,  therefore,  that  the   de- 


4|iilred.  Texas  Land  ft  Morta.  Go.  t.  Worsham,  76 
^?ox.6S6L 

But  the  Sapreme  Ooort  of  the  United  States  beld 
that  while  a  state  statute  probibltlnir  a  forelirn 
-oorporation  from  removioff  a  case  affalnat  it  from 
«  state  to  a  fc^deral  oourtis  invalid,  the  state  offloers 
<sanDOt  be  prevented  by  injunction  from  canoel- 
iDff  the  license  of  a  foreign  corporation  to  do 
business  in  tne  state  when  required  to  do  po 
by  state  statute,  t>ecauae  the  corporarion  has  made 
«ucb  removal  of  suit.  Doyle  v.  Continental  Ids. 
Co.  of  New  York,1M  (J.  8.  6»S.  24  L.  ed.  148.  This 
decisioD  proceeds  on  the  theory  that  a  state  has  an 
alMolute  riffht  to  exclude  a  foreign  corporation  or 
sevoke  a  license  when  given  to  it,  for  any  cause 
whatever,  or  without  any  cause,  and  that  the  mo- 
tire  or  intention  of  the  state  in  so  doing  is  not  open 
to  ioqutry. 

The  case  of  i>oyle  v.  Continental  Tns.  Co.  of  New 
Toric,  supra,  overrules,  without  mentioning  it,  the 
<»se  of  Hartford  F.  Ins.  Co.  v.  Doyle,  0  Biss.  4ei, 
In  which  the  circuit  court  liad  granted  an  injunc- 
tion restaining  the  secretary  of  state  from  at- 
tempting to  forfeit  the  license  of  a  foreign  insur- 
ance oompaDy  because  or  an  attempt  to  remove  a 
-case  to  a  federal  court. 

In  Barron  v.  Bumeiie,  1£1  U.  8. 18S,  80  L.  ed.  918, 
1  Inters.  Com.  Bep.  S9(»,  no  agreement  by  the  for- 
eign corporation  that  it  would  not  remove  a  case 
to  the^federal  court  had  been  made,  but  an  agpuc 
of  a  foreign  corporation  arrested  for  transacting 
business  for  it  without  a  permit  was  held  entitled 
to  his  discharge  on  habeas  corpus,  because  the 
statutory  provisionsas  to  permit  were  void.  It  is 
said  in  this  case  that  the  point  of  the  decision  in 
Doyle  V.  Continental  Ins.  Co.  of  New  Torlt,  ^leeems 
to  have  been  that,  as  the  state  had  granted  the 
Uceose.  its  officer  would  not  be  restrained  by  in- 
junction by  a  court  of  the  United  States  from 
withdrawing  it.  All  tliat  there  is  in  the  case  be- 
yond this,  and  all  tliat  is  said  In  the  opinion  which 
appears  to  be  in  conflict  with  the  adjudication  in 
Home  Ins.  Co.  of  New  Tork  v.  Morse,  87  U.  8.  90 
WalL  44S.  22L.  ed.  866,  must  be  regarded  as  not  in 
Judgment.** 

A  state  statute  making  appearance,  even  for  the 
purpose  of  objecting  to  Jurisdiction,  a  waiver  of 
Immunity  from  Jurisdiction  by  reason  of  nonresi- 
•dence,  does  not  apply  to  a  foreign  corporation 
when  sued  in  a  federal  court.  Horn  Silver  Min. 
Co.  V.  New  York,  148  n.  a  80B,  86L.  ed.  1B4, 4  Inters. 
Com.  Bep.  67. 

So  a  statute  requiring  a  foreign  insurance  com- 
pany to  assent  to  service  in  a  certain  manner  was 
held  not  to  prevent  removal  to  a  federal  court. 
HoUw  V.  Manhattan  Ins.  Co.  »  Me.  417. 96  Am. 
Deo.  472;  Western  U.  Teleg.  Co.  v.  Dickinson,  40  ind. 
444. 18  Am.  Bep.  fOb. 

And  a  contract  with  the  foreign  corporation  to 
be  amenable  to  suits  in  the  state  did  not  prevent  It 
from  bringing  salt  In  a  federal  court.  Metropoli- 
tan L.  Ins.  Go.  V.  Harper,  8  Hughes,  C.  C.  20O. 

A  foreign  insurance  company  is  not  precluded 
from  removing  to  a  federal  court  a  case  brought 
f'<~«(nfi*  it  In  a  state  court  beoanse  ft  has  not  ooii^> 


plied  with  Mass.  Gen.  Stat,  chap.  58.  1 68,  and  ap- 
pointed a  general  agent  on  whom  process  may  be 
served  **with  like  effect  as  if  the  compnoy  existed 
in  the  state,**  and  stipulated  that  prooes» served  on 
him  '*Bhall  be  of  the  same  legal  force  and  validity 
as  if  served  on  said  compiinv.  *'Mortoo  v.  Mutual 
L.  Ins.  Co.  of  New  York,  106  Mass.  141,7  Am.  Bep.  006 

Remedies  oaainML 

Quo  warranto  is  a  proper  remedy  to  oust  a 
foreign  insurance  company  from  the  exercise  of 
franchises  and  privileges  without  authority  ot  law. 
State  V.  Fidelity  it  Casualty  Ins.  Co.  16  L.  B.  A.  611, 
49 Ohio  St.  440:  State  v.  Western  U.  Mut  L.  &  Ace. 
Soc.  of  United  States.  8  L.  B.  A.  129,  47  Ohio  St.  167: 
State  V.  Fidelity  &  Casualty  Co.  89  Minn.  6d8: 
Wright  V.  Lee  (S.  Dak.)  July  29. 1898,  affirming  on 
rehearing  (S.  Dak.)  March  16, 1880. 

Information  in  the  nature  of  quo  warranto  is 
also  the  proper  remedy  for  escheat  of  lands  un- 
lawfully acquh«d  by  a  foreign  corporation.  Com. 
V.  New  York.  L.  E.  ft  W.  B.  Co.  114  Pa.  84a 

A  foreign  corporation  doing  insurance  business 
in  the  state  unlawfully  without  license,  under  a 
name  which  is  liable  to  be  confused  with  that  of 
another  corporation,  may  be  enjomed  on  applica- 
tion of  the  latter  against  continuing  the  business. 
Employers  Lfabjlity  Anur.  Corpw  v.  Employers 
Liability  Ins.  Co.  61  Hun.  6698. 
What  constitues  **  doing  husinsai^  pr&MbUed  by  stat- 
ute. 

The  making  in  Colorado  of  a  single  contract  by 
which  an  Ohio  corporation,  having  no  place  of 
business  in  Colorado,  agreed  to  build  and  deliver  in 
Ohio  certain  machinery  for  which  the  other  party 
agreed  to  pay.  did  not  constitute  a  carrying  on  of 
business  in  Colorado  within  the  meaning  of  a  stat- 
ute requiring  foreign  corporations  to  comply  with 
certain  conditions  in  order  to  be  authorized  '*  to  do 
busineas"  in  the  state.  Cooper  Mfg.  Co.  v.  Fergu- 
son, 118  U.  S.  727,  28  L.  ed.  1 187. 

A  foreign  corporation  which  makes  a  contract  in 
the  state  for  machinery  to  be  manufactured  and 
erected  in  another  state  does  not  thereby  engage 
in  business  in  the  state,  within  the  meaning  of  a 
statute  prescribing  conditions  for  doing  business, 
although  it  may  be  sufficient  to  render  the  corpo- 
ration amenable  to  Jurisdiction,  if  It  can  be  ob- 
tained, as  provided  by  the  laws  of  the  state  by 
serving  process  on  an  agen  t  or  represen tatl  ^e.  Col- 
orado Iron  Works  v.  Sierra  Grande  Min.  Co.  16  Colo. 
489. 

A  sale  of  goods  in  another  state  by  a  foreign  cor- 
poration, and  a  suit  within  the  state  for  the  pur- 
chase price,  do  not  come  within  the  provisions  of 
the  Texas  Act  of  April  8, 1888,  requiring  a  foreUn 
corporation  for  pecuniary  profit  desiring  to  trans- 
act business  in  the  state  to  file  its  articles  and  ob- 
tain a  permit  and  dechirlog  that  *'  thereafter  no 
such  corporation  can  maintain  any  suit .  .  .  upon 
any  demand,"  unless  it  has  tbits  filed  its  articles. 
Reed  V.  Walker,  2  Tex.  Civ.  App.  92. 

Notes  executed  in  the  state  to  a  foreign  corpora- 
tion for  goods  furnished  in  another  state  are  not 
Invalid,  under  Dak.  Civ.  Code,  1 807,  providing  that 


See  also  36  L.  R.  A.  766. 
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inurrer  cannot   be   sustained    on    the    first 
ground. 

We  infer,  however,  from  the  argument  here, 
that  respondent's  counsel  did  not  intend  to 

guestioo  the  general  proposilion  which  we 
ave  been  considering,— whether  a  foreign 
corporation  has  capacity  to  sue  in  the  courts 
of  this  state,— but  that  his  real  point  is  that, 
unless  a  complaint  brought  by  a  foreign  cor- 
poration contains  alleptions  showing  that  such 
corporation  has,  by  its  charter,  been  invested 
with  the  power  to  contract  and  to  sue,  it  can- 
not maintain  an  action  in  the  courts  of  this 


state.  But  this  point  cannot  be  raised  by  a. 
demurrer,  upon  the  ground  that  the  compladnt 
shows  on  its  face  that  the  plaintiff  has  na 
capacity  to  sue,  for  the  complaint  does  not 
show  anything  of  the  kind.  The  most  that 
can  be  said  is  that  the  complaint  fails  to 
show  that  the  plaintiff  has  been  invested  with 
power  to  sue:  but  such  omission  affords  no- 
ground  for  demurrer,  as  it  is  based  upon  a  de- 
fect (if  defect  it  be)  in  the  complaint,  and  not 
upon  what  it  shows  on  its  face.  The  Code, 
in  section  165,  allows  a  demurrer  only  when  it 
appears  upon  the  face  of  the  oomplaint  "that 


no  foreign  corporatloD  shall  '*tranaaot  any  bnsi- 
nees"  until  It  has  oompliod  with  the  oondltions  of 
the  statutes.  Fuller  &  J.  Hfg.  Go.  T.  Foster  (Dak.) 
Oct  4, 1880. 

For  transactions  of  foreign  corporattons  whioh 
are  protected  as  iuterstate  commerce,  see  note  to 
Klndel  v.Beck&  P.  Litbgrraphinfr  G9.(Ck>lo.)  po8t,811. 

The  fact  that  a  foret^rn  corporation  may  be  con- 
ductioff  a  t>ankiog  business  In  violation  of  the  laws 
of  the  state  will  not  prevent  a  loan  by  it  on  mort- 
gage security  from  being  valid, when  not  connected 
i»1th  its  banking  business.  Bard  v.  Poole,  12  N.  7. 
406. 

The  violation  by  a  foreign  corporation  of  the  re- 
strictive law  of  New  York  as  to  banking  business 
does  not  make  invalid  a  loan  by  the  company  on 
bond  and  mortgage,  unless  it  is  shown  that  this 
particular  contract  was  entered  into  in  violation  of 
the  law.  Mumford  v.  American  L.  Ins.  A  T.  Co*  4 
N.T.4fi8. 

The  mere  taking  of  a  bond  and  mortgage  by  a 
.  foreign  insurance  company,  not  in  tbe  course  of 
transacting  tbe  business  of  insurance,  is  not  a  vio- 
lation of  the  statute  providing  that  no  agent  of  a 
foreigQ  company  shall  transact  any  business  of  in- 
suraooe  in  the  state,  except  on  specified  conditions. 
Boulware  v.  Da  vis,  9  L.  B.  A.  QOX,  90^a.  207. 

A  loan  of  money  by  a  foreign  corporation  is  not 
doing  busioess  within  the  state,  if  the  agreement 
was  made,  the  notes  and  securities  delivered,  and 
the  money  paid  in  another  state.  Scruggs  v.Soot- 
tisb  Mortg.  Co.  64  Ark.  666. 

A  single  loan  made  Id  good  faith  by  a  foreign 
banking  company,  which  has  an  office  for  exchange 
business  in  the  state,  is  not  a  violation  of  a  statute 
prohibiting  the  keeping  of  an  office  of  discount  and 
deposit  Suydam  v.  Morris  Canal  &  Bkg.  Co.  6  Hill, 
217.  affirming  6  Hill,  491,  note. 

The  fact  that  officers  of  a  foreign  moneyed  cor- 
poration came  into  the  state  and  purchased  mort- 
gages, for  which  they  paid  partly  by  a  draft  and 
partly  by  circulating  notes  of  the  foreign  corpora- 
tion, with  an  understanding  that  they  should  be 
put  into  circulation,  does  not  violate  the  New  Tork 
statute  prohibiting  the  foreign  corporation  from 
keeping  any  office  for  receiving  deposits  or  dis- 
counting notes  or  bills,  or  issuing  any  evidence  of 
debt  to  be  loaned,  or  put  Into  circulation  as  money. 
Western  Beserve  Bank  v.  Potter,  Clarke's  Ch.  461, 7 
L.ed.168. 

A  corporation  which  is  shown  to  be  merely  en- 
gaged in  loaning  money  upon  note  and  mortsrage 
is  not  thereby  shown  to  be  a  banking  corporation 
within  the  restrictions  of  the  Oregon  Act  of  No- 
vember 21,  1864«  against  foreign  Insurance  and 
banking  corporations,  etc  Oregon  &  W.  T.  &  I.  Co. 
V.  Bathbun,  6  Sawy.  82. 

The  purchase  of  railroad  securities  secured  by  a 
mortgage  upon  property  is  not  **  doing  business" 
in  the  state  within  the  meaning  of  Mont.  Comp. 
Btat.  1888.  6  442.  p  720.  prescribing  conditions  for  a 
foreign  corporation  to  perform  before  doing  busi- 
nees  in  the  state.  Gilchrist  v.  Helena,  H.  S.  &  S.  B. 
Oo.47Fed.Bep.e98b 
S4L.H.A. 


Compliance  with  statutory  conditions  of  doings 
business  by  a  foreign  corporation  Is  not  neoeeearr 
to  aliuw  it  to  take  security  for  debts  due.  Charter 
Oak  L.  Ins.  Co.  v.  Sawyer,  44  Wis.  887. 

That  bringing  a  suit  is  not  *'  doing  business,*^  see 
iuprckt  heading  "*  Bight  to  sue." 

The  Indiana  statutory  provisions  (Bev.Stat.  1881» 
M  8022, 8023),  requiring  agents  of  a  foreign  corpora- 
tion to  file  evidence  of  authority  with  the  clerk  of 
the  county  in  which  they  propose  to  do  business, 
do  not  apply  to  a  person  coming  into  the  state  to- 
appoint  local  agents.  D.  8.  Morgan  &  Co.  v.  White* 
lOlInd.418. 

A  corporation  formed  under  the  laws  of  Mary- 
land for  the  manufacture  and  sale  of  canned  goods 
as  a  general  agent  for  all  Its  members,  some  of 
whom  resided  in  Pennsylvania,  is  not,  by  reason  of 
its  contracts  with  them,  doing  business  in  Pennsyl- 
vania within  the  meaning  of  the  constitutional  and 
statutory  provisions  prohibiting  any  bustness  by 
foreign  corporations  ^  ithout  compliance  with  oer* 
tain  conditions;  and  Pennsylvania  stockholders 
cannot  on  that  ground  question  the  title  of  the 
corporation  to  goods  which  thej  had  transferred  to  - 
tbe  corporation  for  sale.  Kllgore  v.  8mith,122  Pa.  46. 

An  act  of  agency  for  a  foreign  corporation  must 
be  performed  within  the  state  in  order  to  bring  It 
within  the  penalty  of  a  statute  which  makes  It  an 
offense  to  act  as  agent  for  a  corporation  which  baa 
no  right  to  do  business  in  the  state.  Collier  v. 
Davis,  94  Ala.  466. 

A  restraint  on  banking  by  foreign  companies 
does  not  apply  to  business  with  a  foreign  oorpora- 
tlon  in  another  state.  Bank  of  Marietta  v.  Plndali* 
2  Band.  (Va.)  466. 

Sending  an  insurance  policy  from  another  state  is 
not  carrying  on  business  in  the  state.  Marine  Ina. 
Co.  V.St. Louis,  LM.  &  8.  B.  Co.  41  Fed.  Bep.  648; 
State  V.  Williams,  46  La.  Aon.  — ;  New  Orleans  v. 
Virginia  F.  &  M.  Ins.  Co.  88  La.  Ann.  11;  New  Or- 
leans V.  Bhenlsh  Westphalian  Lloyds.  81  La.  Ann. 
781. 

But  it  is  otherwise  where  the  policies  are  trans- 
mitted to  an  agent  in  the  State  and  delivered  by 
him  on  receipt  of  the  premium.  Berry  v.  Knighta- 
Templar  ft  Masons*  Life  Indemnity  Co.  46  Fed.  Bep. 
489. 

A  person  in  the  insurance  business  who  writes  a 
letter  to  the  office  of  a  foreign  corporation  in  an- 
other state,  forwarding  an  application  for  insur- 
ance, and  receives  a  policy  which  he  delivers  on 
receipt  of  the  premium,  retaining  a  part  of  it  as 
commission,  must  be  regarded  as  in  some  manner 
^'aiding  in  transactmgthe  insurance  business"  of  a 
foreign  corporation  within  the  penal  provisions  of 
the  Illinois  statute.  Insurance  Act.  I  22.  Fierce 
V.  People,  106  111.  U,  46  Am.  Bep.  688. 

An  agent  of  a  foreign  Insurance  company,  who 
has  no  authority  to  make  an  insurance  but  merely 
to  receive  an  application,  and  who  transmits  an 
appllotttion  to  the  company  which  is  passed  upon 
in  the  state  of  incorporation,  from  whioh  a  policy 
is  sent  to  the  applicant  by  mall,  does  not  violate- 
the  Ohio  statute  prohibltiog  the  sending,  issuing^. 
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the  plaintiff  has  not  legal  capacity  to  tue;" 
and,  as  that  does  not  appear  upon  the  face  of 
the  complaint  in  this  case,  it  is  clear  that  the 
demurrer  cannot  be  sustained  on  the  first 
ground,  as  the  code  does  not  provide  for  a 
demurrer  on  the  ground  of  any  omission  in 
the  complaint,  except  an  omission  to  state 
facts  flufflcient  to  constitute  a  cause  of  action. 
This  brings  us  to  a  consideration  of  the  sec- 
ond ground  of  demurrer,  based  upon  sub- 
division 6  of  section  l(i5  of  the  Code.  Taking 
up.  first,  Che  omission  to  allege  in  the  com- 
plaint that  the  plaintiff  was  invested  by  its 


charter  with  the  power  to  sue,  that  fad  could 
relate  only  to  the  capacity  to  sue,  and  was  not 
one  of  the  facts  necessary  to  constitute  plain- 
tilTs  cause  of  action,  and  hence  would  afTonl 
no  ground  for  a  demurrer  under  subdivis- 
ion 6  of  section  165  of  the  Code,  as  waa 
distinctly  held  in  the  recent  case  of  O.  Ober  dt 
8an$  Co.  y.  Blaloek  (8.  C.)  18  8.  £.  Rep.  264. 
Next,  as  to  the  allegations  which  do  relate  the 
facts  constituting  plaintiff's  cause  of  action, 
we  are  unable  to  discover  any  omission  there. 
It  is  distinctly  alleged  in  the  complaint  that 
the  plaintiff  sold  and  delivered  to  the  defend- 


er detlYery  of  a  poUoy  except  by  a  domestio  oor- 
poration,  or  Its  authorised  acent.    Hyde  v.  Good- 

now.sN.Y.aee. 

But  the  agent  is  **doing  bastness*^  when  be  takes 
a  premium  note  for  the  foreign  company,  although 
not  by  merely  forwarding  an  application.  Haoh^ 
eny  ▼.  Leary,  12  Or.  40. 

See  also  as  to  place  of  insurance  oontract,  the 
wjU  to  Phenix  In&  Cto.  t.  PenDsylvania  Go.  <Ind.) 
»L.B.A.40B. 

Tlie  adjustment  of  a  loss  on  behalf  of  a  foreign 
Insurance  oompaoy,  which  has  not  complied  with 
the  requiremento  of  the  New  York  etacute  so  that 
it  can  lawfully  do  busloeas,  is  not  a  trunsacUon  of 
the  business  of  Insurance  within  the  meaning  of 
that  statute,  and  an  agent  le  not  liable  to  the  pen- 
alty of  the  act  for  adjusting  such  loss.  People  v. 
Oilben«  4*  Hua,  5S8K. 

In  respect  to  the  defense  that  plaintllt  was  a 
foreign  corporation  doing  buainees  in  the  state 
without  having  oomplled  with  statutory  requlre- 
menta.  the  court  said  **there  is  nothing  in  the  ob- 
jectlon,**  reciting  that  the  only  businefls  done  re-, 
lated  to  a  policy  of  insurance  on  which  suit  was 
brought.  Tabor  t.  Goas  ft  PhiUlps  Mfg.  Oo.  U 
Colo.  419. 

But  the  doing  of  a  single  act  of  business,  if  it  be 
in  the  exercise  of  a  corporate  function,  mb  in  the 
case  of  a  loan  of  money  on  a  mortgage  by  a  mort- 
gage security  company.  Is  witliin  the  prohibition 
of  the  Alabama  constitution  against  doing  '*any 
boaiiieBi"  by  a  foreign  corporation  in  the  state  with- 
out a  known  place  of  business  and  authorized 
agent.  Famor  t.  New  England  Mortg.  Seour.  Co. 
88  Ala.  275;  Dundee  Hortg.  Trust  &  Investment  Co. 
T.  Nixon,  96  Ala.  818,  Christian  ▼.  American  Free- 
bold  Land  Mortg.  Co.  89  Ala.  198. 

The  conditional  sale  of  a  piano  by  a  f  ordgn  cor- 
poration, which  retained  title  to  the  Instrument  as 
security  for  the  purchase  price,  was  held  to  be 
within  the  prohibition  of  the  Alabama  constitu- 
tion against  doing  business  without  conforming 
to  tbe  requirements  of  the  law.  Boulden  t.  Estey 
Organ  Co.  9i  Ala.  188.  It  would  seem  that  the 
piano  must  have  t)een  within  the  state  when  sold, 
as  nothloK  is  said  in  the  opinion  about  interstate 
eommerce.  See  as  to  this  note  to  Kmdel  v.  Beck  ft 
P.  Lithograptiing  Co.  (Colo.)  post,  811. 

A  foreign  corporation  receiving  land  in  a  state 
by  dcTlse  as  trustee  with  power  to  sell,  lease,  or 
dispose  of  It,  and  asserting  its  ownership,  assume 
log  to  sell  and  convey  the  land,  and  bringing  suits 
in  the  state  respecting  It,  must'be  held  to  be  doing 
bnsineBS  within  tlie  slate  within  the  purriew  of 
lUlnofs  Act  concerning  corporatloiis,  I  £8, 1  Btarr. 
ft  CL  obap.  88,  par.  88.  Pennsylvania  Company  for 
Insuranoe  on  Lives  ▼.  Bauerle.  148  111.  459. 

The  ownership  of  interests  in  individual  part- 
nerships oonetltntes  doing  business  In  the  state 
within  the  meaning  of  statutes  relating  to  foreign 
corporations;  but  it  Is  otherwise  with  the  owner- 
ship of  stock  in  corporations  or  limited  partner- 
shipa.  Neither  does  the  purchase  in  the  state  by 
broken  of  oil  to  be  sliipped  to  refineries  outside 
t4L.R  A. 


the  state  constitute  doing  business  tn  the  state. 
Com.  T.  Standard  Oil  Co.  IQl  Pa.  119. 

A  tax  on  the  capital  stock  of  the  American  Bell 
Telephone  Company  to  the  extent  that  it  was  al- 
leged to  be  doing  business  within  the  state  of 
PennsyU'anIa  was  held  invalid  m  Com.  t.  Amer> 
loan  Bell  Teleph.  Co.,  128  Pa.  817,  on  the  ground 
that  it  was  not  transacting  any  tnislness  in  the 
state,  although  it  owned  telephone  Instruments 
which  were  leased  to  Pennsylvania  corporations^ 
and  under  some  olromnstances  might  be  doing- 
busmeps  in  the  state  in  enforaing  rigltfs  under 
oontraots  with  such  lessees. 

A  foreign  corporation  does  not  do  business  with- 
in a  state  because  it  has  an  interest  \n  the  property 
rights  and  business  of  a  local  corporation  which  la 
equivalent  to  a  partnership.  United  States  t. 
American  Bell  Teleph.  Co.  89  Ped.  Bep.  17. 

A  foreign  corporation  which  had  not  complied 
with  the  Pennsylvania  statutes  so  as  to  be  author- 
ised to  do  business  was  refused  the  right  to  bid  for 
a  contract  to  furnish  supplies  to  the  state.  Office 
Specialty  Mfg.  Ca  v.  Trenton  Mfg.  Co.  1  Pa.  Dlst. 
Bep.  578. 

See  further  as  to  what  constitutes  **buslness"  in 
note  to  State  V.  Bay  (N.  a)14L.  R.  A.  on  page  630. 

EMoppel  to  deny  eAoHMtsr  orpotoarv. 

A  borrower  from  a  foreign  corporation  Is  es- 
topped to  deny  its  authority  to  loan  money  In  the 
SI  ate,  without  showing  that  the  loan  violated  its 
charter  or  some  express  prohibition  of  law.  Pan- 
coast  ▼.  Travelers  Ins.  Co.  79  Ind.  172. 

And  in  general  the  other  party  to  a  contract  with 
a  foreign  corporation  Is  estopped  to  deny  the 
power  of  the  corporation  to  make  it.  Newburg 
Petroleum  Co.  ▼.  Weare,  27  Ohio  St.  8481 

But  not  to  deny  that  the  so-called  foreign  cor- 
poration is  a  fraud  and  not  a  legal  corporation  but 
that  the  members  are  partners.  Empire  Mills  Co. 
T.  Alston  (Tex.)  12  L.  B.  A.  886. 

It  would  seem  that  the  question  of  estoppel 
against  denying  the  corporate  character  or  powers 
of  a  foreign  corporation  would  in  general  be  the 
same  as  in  case  of  a  domestic  corporation,  but  as 
to  denying  the  right  of  a  foreign  corporation  to 
enforce  a  contract  in  a  state  In  which  the  statutes 
prohibit  it  to  do  buslneas,  because  it  has  not  com- 
plied with  specified  conditions,  see  note  to  Bdlson 
General  Co.  t.  Caiudlan  Pacific  Nav.  Ca  post.  815. 

As  to  who  may  be  served  with  process  against 
foreign  corporations,  see  fwU  to  Foster  f.  Charles 
Beccher  Lumber  Co.  (&  Dak.)  28  L.  B.  A.  49a 

This  note  does  not  touch  the  question  how  far 
the  exercise  of  the  charter  powers  of  foreign  cor- 
porations Is  subject  to  general  laws  of  the  state,  as 
for  instance  the  usury  laws,  nor  does  It  touch  the 
Talldity  of  acts  done  by  a  corporation  at  its  domicll 
when  questioned  in  another  Jurisdiction,  but  is  in- 
tended to  indlode  only  matters  as  to  exclusion  or 
recognition  of  foreign  corporations  and  the  con- 
ditions on  which  they  may  be  admitted  to  a  state.. 

&  A.B. 


See  alfo  39  L.  R.  A.  810. 
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Ohio  Supbbme  Coubt. 


Mar., 


«nt,  at  his  request,  the  goods  specifier!  at  the 
prices  named;  that  said  lioods  were  reasonably 
worth  the  amount  charged;  that  the  defend- 
ant promised  and  agreed  to  pay  the  sum 
charged  within  60  days  after  the  sale  and  de- 
livery of  said  goods;  and  that,  though  the 
time  limited  for  such  payment  h:is  elapsed,  no 
payment  has  been  made,  and  the  said  sum  is 
fitill  due.  If  these  allegations  are  not  sufficient 
to  coiistituie  a  cause  of  action  in  favor  of  the 


plaintiff  against  the  defendant,  we  are  atalosa 
to  conceive  what  would  be  sufficient. 

Tkt  judgment  of  thi$  court  w  t/tat  the  judg- 
ment of  the  Circuit  Court  be  reversed,  and  that 
the  case  be  reminded  to  that  court  for  the 
purpose  of  enabling  the  plaintiff  to  recover 
judgment  for  the  amount  wbich  the  defendant 
has,  by  his  demurrer,  admitted  to  be  due  by 
him  to  the  plaintiff. 

McOowan  and  Pope»  JJ,,  concor. 


OHIO  SUPREME  COURT. 


STATE  of  Ohio,  ex  rel,  J.  K.  RICHARDS, 
Attp'Oen,, 

V. 

C.  P.  ACKERMAN  et  al..  Transacting  Busi- 
nesa  as  the  Guaranty  &  Accident  Lloyda. 

CSlOhloSt,— w) 

^1.  Foreign  iBsuranoe  eompaiiies  ajid 
a880Cia.tioiui«  whether  Incorporated  or  not, 
before  commencinfir  business  in  this  state,  are  re- 
quired to  obtain  a  certificate  of  authority  to  do 
to,  from  the  superintendent  of  insurance. 

2.  That  eertifieate,  f>o  lonR  as  it  remains  in 
force  confers  on  the  company  or  association  re- 
oeivlner  it  the  right  and  privilege  of  carrying  on 
its  business  in  the  state. 

8.   The  authority  so  pranted  emanates 

*Headnotee  by  the  Coubt. 


from  the  state*  and  the  privilege  It  confeca  Is 
a  franchise;  and  any  company  or  association  car- 
rying on  its  business  here,  without  having  ob- 
tained such  authority,  is  unlawfully  exercising  a 
franchise. 

4.  To  come  within  the  purview  of  that 
provision  of  section  6760*  of  the  Revised 
Statutes,  which  authorizes  an  action  in  qao  war- 
ranto to  k>e  brought "  against  an  assuciution  of 
persons  who  act  as  a  corporation  within  this  state 
without  being  legally  incorporated,"  it  is  not 
necessary  that  the  association,  or  persons  com- 
posing it,  avow  a  purpose  to.aotas  a  corpoiaiion, 
or  assume  to  do  so;  it  is  sufficient  if  the  acts  are 
such  as  appertain  to  corporations,  or  are  done 
after  the  manner  of  corporations. 

6.  The  defendants*  without  being  le- 
gaJIy  incorporated*  associated  them- 
selves toi^ether  for  the  purpose  of 
transacting  the  business  of  insurance* 
by  articles  of  agreement,  under  whioh  they  Issue 


Vote.— Restrictions  on  husinesB  of  fordgn  fttsur- 
ance  comjxinies. 

Although  foreign  Insurance  companies  are  al- 
lowed to  do  most  kinds  of  busmess  without  restric- 
tion, the  business  of  insurance  is  generally  regarded 
sa  one  which  needs  careful  regulation  and  super- 
vision for  the  protection  of  those  who  rely  on  in- 
surers for  Indemnity  against  losses;  and  on  this 
account  the  business  of  foreign  insurance  com- 
panies IS  in  nearly,  if  not  all,  the  states  restricted 
by  statute. 

That  insurance  is  not  commerce  within  the  con- 
stitutional provisions  giving  congress  authorUy  to 
regulate  commerce  and  preventing  state  interfer- 
ence therewith  has  been  fully  established  by  the 
decisions  of  the  United  States  Supreme  Court,  the 
final  authority  on  the  subject,  as  well  as  by  decis- 
ions of  the  state  courts.  Paul  t.  Virginia,  75  U.  S. 
e  WaU.  168, 19  L.  ed.  867;  Ducat  v.  Chicago,  77  U.  S. 
10  Wall.  410. 19  L.  ed.  972;  Liverpool  &  L.  life  &  F. 
Ins.  Co.  V.  Oliver,  77  U.  S.  10  Wall.  566. 19  L. ed.  10BS9; 
Home  Ins.  Co.  of  New  York  v.  Augusta,  98  U.  S.  116, 
23  L.  ed.  825;  People  v.  Thurber,  18  IlL  564;  Farmers 
A  M.  Ins.  Co.  V.  Harrah,  47  Ind.286;  List  v.  Com.  118 
Pa.  dSSi;  State  v.  Phipps,  18  L.  R,  A.  657,  CO  Kan.  009. 

Therefore  to  insurance  companies  the  general 
doctrine  fully  applies,  that  a  state  may  exclude  a 
foreign  corporation,  or  impose  upon  it.  as  a  condi- 
tion of  doing  business,  any  burdens  or  restrictiona 
Chat  It  chooses,  reasonable  or  unreasonable. 

As  to  assUs, 

The  right  to  exclude  insurance  companies  of 
other  states  or  as  a  condition  of  admission  to  re- 
quire not  only  the  payment  of  a  license  tax  but  the 
deposit  of  securities  with  the  state  treasurer  as  a 
condition  of  doing  business,  is  established  in  Paul 
▼.  Virginia,  75  U.  &  8  WalL  168, 19  L.  ed.  867. 

A  statute  requiring  a  foreign  Insurance  company 
94L.R.A. 


to  make  a  deposit  of  money  to  secure  policy  hold- 
ers was  construed  without  any  question  of  the 
power  of  the  state  to  make  such  requirement  in 
Lancashire  Ins.  Co.  v.  Maxwell,  IBl  N.  Y.3M}. 

Under  Nebraska  Comp.  Stat.  1887,  chap.  48,  H  20 
and  28,  a  foreign  insurance  company  must  possess 
at  least  $200,000  exclusive  of  any  assets  dcpoeited 
in  any  other  state  or  territory  for  the  special  ben- 
efit of  those  insured  therein,  and  must  deposit  in 
some  of  the  United  States  or  territories  not  less 
than  $25,(X)0  for  the  special  benefit  of  policy  hold- 
ers.   State  V.  Benton,  25  Neb.  884. 

Under  Vermont  statutes  a  foreign  mutual  or  co- 
operative insurance  company  must  have  assets 
amounting  to  $100,000  Invested  In  good  securicies, 
with  whatever  additional  amount  may  be  neces- 
sary to  balance  its  liabilities.  In  order  to  be  allowed 
to  do  business  In  Vermont^  or,  as  aiternative  to 
such  addition,  to  have  not  less  than  2,000  contribut- 
ing members  of  suflScient  abdity  to  pay  its  stated 
benefits  in  full.  Granite  State  Mut.  Aid  Assa  v. 
Porter,  68  Vt.  68L 

Cash  assets  are  not  equivalent  to  cash  capital, 

within  the  meaning  of  the  Tennessee  statute  re» 

quiring  a  toreign  fire  Insurance  company  to  have 

at  least  $200,000  of  paid-up  actual  cash  capltaL 

I  Mutual  F.  Ins.  Co.  ▼.  House,  80  Tenn.  438. 

Under  Conn.  Gen.  Stat.  1888,  §  2914,  authorising 
the  state  treasurer  to  receive  in  trust  securities 
which  a  Connecticut  corporation  might  be  required 
by  another  state  to  deposit  as  a  prerequisite  of 
transacting  business  in  that  state,  such  securities 
are  held  under  a  special  trust,  and  cannot  be  law- 
fully demanded  from  the  trustees  by  a  Cooneoticut 
receiver  of  the  company.  Cooke  v.  Warner,  56 
Conn.  284.  See  also  Employers  Liability  Assur.  Go. 
y.  Commissioners  of  Insurance,  ii^ro. 

Under  New  York  Laws  1862;  chap.  807,  requiring 
a  deposit  by  a  foreign  insurance  oompanj  of  **not 


See  also  26  L.  R.  A.  295;  27  L.  R.  A.  302,  556:  28  L.  R.  A.  83;  30  L.  R.  A. 
351.  464:  40  L.  R.  A.  418:  41  L.  R.  A.   557:  42  L.  R.  A.  468:  47  L.  R.  A.  7QS. 
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State^  ex  tU,  Kichabjds,  ▼.  Acjksrmak. 
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polices  in  an  artificial  name,  the  *'  Guarantee  and 
Accident  Lloyds,  New  Tork.**  losurlng  persons 
for  certain  amounts  on  pay  men  t  of  specified  rates, 
"  against  loss  of  life,  eye  or  eyes,  limb  or  limbs  at 
or  above  the  wrist  or  ankle,"  by  accidents  other 
than  those  excepted  in  the  policy,  or  in  the  con- 
ditions Indorsed  on  it;  each  member  contributed 
■mn  equal  amount  to  a  common  fund  for  the  pay- 
ment of  losses  and  expenses,  and  each  stipulates 
with  the  others  that  no  policy  shall  be  issued  un- 
less It  is  executed  in  behalf  of  all.  but  that  bis 
liability  shall  be  several  only,  and  limited  to  the 
.amount  contributed  or  authorised  by  him;  the 
Interest  of  eadi  member  in  the  concern  is  made 
iransferable  by  him  if  he  wishes  to  withdraw,  or 
by  his  personal  representative  after  his  decease, 
«nd  the  assignee  takes  the  place  of  a  member, 
thus  making  the  association  capable  of  perpetu- 
ity like  a  oorporation;  and  the  defendants  are 
•carrying  on  the  business  of  insuranoe  in  that 
mode  in  this  state,  without  having  obtained  a 
•oertittcate  of  authority  from  the  superintendent 
•cf  insurance.  Heid^  that  in  so  conducting  their 
iMJsiness  the  defendants  unlawfully  exercise  a 
franchise,  within  the  meaning  of  subdivision  1  of 
section  67BO  of  the  Revised  Statutes,  and  act  as  a 
corporation,  within  the  meaning  of  subdivision  8 
<A  that  section,  and  under  either,  may  be  ousted 
from  transacting  the  busineas  of  insurance  with- 
in the  state. 

(March  la,  180L) 

QUO  WARRANTO  proceedings  to  deter- 
mine by  what  right  defendants  were  ex- 
«rcisiDg  the  franchise  of  transacting  insurance 
business  in  the  state  of  Ohio.  Judgment  of 
-cvster. 


Statement  by  WiUiams,  J.: 

The  petition  is  filed  against  C.  F.  Ax^ker- 
man  and  ninety- nine  olhcr  persons,  who  are 
transacting  the  busineas  of  guarantee  and  ac- 
cident insurance  in  this  state,  under  the  name 
of  the  ''Guarantee  and  Accident  Lloyds,  New 
Tork,**  to  oust  them  from  the  carrying  on  of 
that  business,  because  they  have  not  com- 
plied with  the  laws  of  the  state,  or  received 
any  authority  from  it  to  do  a  business  of  that 
kind. 

The  character  of  the  organization,  and  its 
plan  of  business,  are  shown  by  the  following 
''articles  of  agreement,"  executed  by  the 
members. 

"The  undersigned  bein^  desirous  of  enter 
ing  into  t^e  business  of  individual  guaran- 
tee and  accident  insurance : 

"  1st— Do  each  individually  agree  to  de- 
posit  with  an  advisory  committee  to  be  ap- 
pointed by  the  undersigned  as  hereinafter 
provided,  the  sum  of  one  thousand  dollars. 

''2d— Such  sum  or  sums  so  subscribed  by 
each  individual  subscriber  shall  be  held  by 
the  advisory  committee  for  the  individual 
account  of  each  subscriber,  together  with  all 
earnings  thereon,  as  a  fund  to  meet  any  loss 
which  each  such  subscriber  may  sustain 
upon  any  policy  of  insurance  subscribed  by 
him  beyond  the  net  amount  of  premiums 
earned  and  received  on  said  policy. 

**8d— Such  advisory  committee  shall  con- 
sist of  five  of  the  subscribers  to  this  agree- 
ment, or  such  further  subscribers  as  may 
hereafter  adopt  and  execute  this  agreement, 
and  may  be  selected  and  appointed  once  in 


le»  than  $803,000  In  stocks,"  any  excess  over  that 
«mount  if  deponited  is  not  subject  to  withdrawal, 
Lancashire  Ins.  Cto.  v.  Maxwell,  m  N.  Y.  28tt. 

License  taxes. 

As  in  Paul  v.Thrginia,75  CT.S.8  Wall.  168, 10  Ued. 
%7,  so  in  many  other  oases  the  validity  of  a  license 
tax  in  some  form  has  been  upheld  against  foreign 
-corporations  and  their  agents. 

The  license  tax  imposed  on  the  agencies  of  a 
foreign  insuranoe  company  may  be  higher  than 
those  impoee<i  on  domestic  corporations.  Lexing- 
ton V.  Milton,  12  a  Mon.  ZISL 

A  constitutional  requirement  of  uniformity  in 
taxation  on  subjects  of  the  same  class  is  not  vio- 
lated by  imposing  a  greater  license  tax  on  foreign 
Insuranoe  companies  than  on  domestic  companies. 
State  V.  Fosdlck,  21  La.  Ann.  4Bi;  State  v.  Ogden,  10 
La.  Ann.  ttS;  Germanla  L.  Ins,  Ca  v.  Ck>m.  86  Pa. 
«18. 

A  foreign  insuranoe  company  does  not  belong  to 
the  Same  class  as  domestio  companies,  within  the 
meaning  of  a  constitutional  provision  for  uniform- 
ity of  taxes  on  fraoohisesL  Hughes  v.  Cairo,  88  OL 
400;  Slaughter  t.  Oom.  18  Oratt.  787;  Milwaukee  Fire 
Department  v.  Helfenstein,  18  Wis.  1H7. 

See  similar  point  under  heading  bb  to  retaliatory 
etatotes. 

A  statute  prohibiting  a  license  fee  or  tax  on  in- 
surance ooiiipamee  does  not  constitute  a  contract 
with  a  foreign  insurance  company,  or  give  It  an 
exemption  which  cannot  be  taken  away  by  subse- 
•quent  statute,  .fitna  F.  Ins.  Go.  v.  lieading,  110 
Pa.  417. 

A  (itate  tax  of  three  per  cent  on  a  foreign  insur- 
aoo;  oompany,  under  the  Pennsylvania  Act  of 
1873.  was  not  repealed  by  the  Act  of  April  24, 1874. 
Germanla  L.  Ins.  Ck>.  v.  Ck>m.  85  Pa.  618. 

A  tax  on  the  grom  amount  of  premiums  for  in- 
suranoe by  nonresident  corporations  is  not  unoon- 
etltutlooaL    Tatem  V.  Wright,  S8  N.  J.  L.  420. 
^L.  R.  A 


A  State  may  authorize  muoidpa]  license  taxes  on 
foreign  insurance  companies*  Leavenworth  v. 
Booth,  18  Kan.  827. 

And  a  city  ordinance  in  a  city  of  the  second  class 
in  Missouri  may  compel  the  payment  of  a  license 
tax  by  an  airent  of  a  foreign  insuranoe  company, 
although  the  foreign  company  is  also  compelled  to 
pay  a  tax  on  its  income.  St.  Joseph  v.  Bmst,  05 
Mo.  800. 

But  a  municipal  oorporation  under  the  general 
statutes  of  Illinois  has  no  power  to  impose  especial 
license  tax  on  a  foreign  insurance  company.  Chi- 
cago V.  PhoBDlx  Ins.  Go.  of  Brooklyn,  20  IlL  App.  860. 

Imposing  upon  the  agent  of  a  foreign  insurance 
company  a  license  tax  of  a  percentage  on  the  pr^ 
miums  received  at  his  agency  is  not  unconstltu- 
tionaL  People  v.  Thurber,  18  HI  664;  Milwaukee 
Fire  Department  v.  Helfenstein,  18  Wis.  187. 

But  an  agent  in  Louisiana  cannot  be  compelled 
to  pay  the  license  fee  for  the  oompany.  Sute  v. 
Woods.  40  La.  Ann.  177;  State  v.  WUllams,  48  La. 
Ann.  — . 

A  foreign  insurance  corporation,  under  chapter 
25  of  the  Tennessee  Acts  of  the  Extra  Session  of 
1801,  must  pay  a  privilege  tax  of  $10.  and  under  the 
Act  of  March  20, 1801,  must  also  file  a  copy  of  its 
cbartpr  with  the  secretary  of  state  in  addition  to 
the  filing  of  such  a  copy  with  the  commissioner  of 
Insurance  and  register  abstracts  thereof  in  each 
county  where  it  does  business.  State  v.  Phoscdx 
Ins.  Go.  82  Teniu  420. 

Charges  for  pre  department  or  premmCs  fwnd^ 

Bequiring  the  agent  of  a  foreign  insuranoe  com* 
pany,  as  a  condition  of  doing  business,  to  pay  a 
percentage  of  the  premiums  reoelFed  by  him  for 
the  benefit  of  the  fire  department  at  the  place  of 
his  agency  is  oonstitutional.  Trustees  of  Ex- 
empt Firemen's  Benev.  Fund  of  New  York  v. 
Boome,  96  N.  Y.  818, 45  Am.  Bep.  217;  Fire  Depart- 


See  also  35  L.  R.  A.  99. 
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each  year  on  the  Wednesday  succeeding  the 
tint  Monday  in  January,  at  an  annual  meet- 
ing of  the  subscribers.  An  annual  meeting 
shall  be  called  by  the  advisory  committee, 
by  mailing  or  handing  to  each  subscriber  a 
notice  for  such  meeting  at  least  five  days  be- 
fore the  time  fixed  therefor.  The  advisory 
committee  to  act  until  the  Wednesday  suc- 
ceeding the  first  Monday  of  January,  1891, 
shall  be  composed  of 
(1.)  (2.) 

(8.)  (4.) 

(5.) 

"Such  advisory  committee  and  every  mem- 
ber of  such  committee  shall  continue  to  act 
as  such  until  a  new  member  or  a  new  com- 
mittee shall  be  appointed. 

*^A11  questions  shall  be  determined  by  a 
majority  of  such  committee,  and  three  mem- 
bers thereof  shal  1  const  1  tate  a  quorum.  Each 
member  attending  a  meeting  shall  be  paid 
$5  in  gold  for  each  attendance.  Such  com- 
mittee shall  meet  at  least  once  in  each  month ; 
and  oftencr  if  they  deem  it  necessary. 

"4th— Such  committee  shall  have  the  cus- 
tody and  management  of  the  subscription 
fund  above  provided  for,  and  the  general 
charge  and  supervision  of  all  the  business  to 
be  done;  shall  supervise  and  direct  the  at- 
torneys in  fact  who  may  be  appointed  by  the 
subscribers,  exact  and  receive  accounts  from 
such  attorneys  in  fact,  examine,  audit,  and 
pass  upon  the  same,  receive  from  said  attor- 
neys in  fact  and  receipt  for  any  earnings 
applicable  to  the  several  accounts  of  eitlier 
of  the  undersigned,  and  make  such  use,  dis- 


position, and  investment  of  the  fund  anA 
earnings  as  they  shall  deem  most  advantage- 
ous and  secure. 

"Sth — If  any  member  of  such  committee- 
shall  cease  to  be  an  insurer  under  the  term». 
of  this  agreement,  he  shall  cease  to  be  a  mem- 
ber of  such  committee  and  the  remain ing^ 
members  thereof  shall  select  from  among  the- 
other  subscribers  at  the  time  being  some  per- 
son to  fill  the  vacancy  thus  occasioned.  Any 
vacancy  in  the  committee  shall  be  filled  in 
the  same  manner. 

**  6th— The  business  management  of  the  in- 
surance to  be  effected  for  and  on  behalf  of 
each  of  the  individual   subscribers  hereto- 
shall  be  in  char^  of  Aaron  H.   Kathbone, 
Frederick  W.  Satterlee,  Cleveland  D.  Pisher, 
and  John  O.  Dorrance,  as  attorneys  in  fact 
of  each  subscriber  hereto ;  such  business  shall 
be  carried  on  at  an  office  to  be  known  as  the 
office  of  the  Guarantee  and  Accident  Lloyds ; 
each  subscriber  shall  execute  and  deliver  to- 
them  a  power  of  attorney,  in  form  and  effect 
to  be  approved  by  the  advisory  committee, 
and  by  Messrs.  Coudert  Brothers,  counselors, 
at  law,  giving  to  said  attorneys  the  necessary 
power  for  the  purpose  indicated.     The  pow 
ers  thus  conferred  on  said  attorneys  shall  be 
subject  to  and  shall  be  exercised  under  the 
direction,   supervision,   and  control  of  tlie 
advisory  committee  above  referred  to,  and  all 
policies  or  other  instruments  binding  the  sub- 
scribers must  be  signed  by  at  least  two  or 
said  attornevs.     The  compensation  of  said 
attorneys  jointly  shall  be  a  commission  or 
ten  per  cent  on  the  amount  of  the  premiums- 


ment  of  New  York  v.  Nobie,  8  B.  D.  Smith,  440; 
Ftre  Department  of  New  York  v.  Wiig ht.  Id.  458. 

On  the  other  band.  In  Pennsylvania,  such  a  chanre 
for  the  benefit  of  an  association  for  the  relief  of 
disabled  firemen  was  held  Invalid  on  the  ground 
that  It  was  not  for  a  public  purpose.  Philadelphia 
Abbo.  for  Relief  of  Disabled  Firemen  v.  Wood,  38 
ra.78L 

Auaot  to  require  foreign  Insurance  companies 
to  pay  certain  premiums  to  counties  and  cities  as 
aflreman*B  relief  fund,  and  which  was  claimed  to 
be  a  condition  of  permitting  them  to  do  busioesR 
in  a  state  discriminating  against  them  in  favor  of 
domestic  corporations,  was  held  invalid  in  San 
Francisoo  v.  Liverpool  &  Globe  Ins.  Co.,  74  Cal.  113, 
on  tbe  ground  that  it  violated  the  state  Constitu- 
tion, article  11,  section  12,  denying  to  tbe  legis- 
lature power  to  impose  taxes  for  county  or  muni- 
cipal purposes.  It  was  argued  that  tbe  power  of 
tbe  state  to  impose  conditions  on  foreign  corpora- 
tions was  not  limited  by  general  provisions  of  tbe 
state  constitution,  and  that  they  bad  no  rights 
under  such  constitution  except  such  as  were  ex- 
pressly guaranteed  to  them  eo  nomine  as  foreign 
corporations,  but  this  was  denied  by  tbe  court. 

In  Illinois,  such  a  statute  providing  for  tbe  pay- 
ment of  a  percentage  of  premiums  received  at  an 
agency  of  a  foreign  insurance  company  for  tbe 
benefit  of  a  firemen *8  benevolent  association,  was 
involved  in  several  cases,  which  enforce  tbe  statute 
without  any  question  of  Its  constitutionality. 
Firemen's  Benev.  Asso.  v.  Looosbury,  21  ILL  511,  74 
Am.  Deo.  115;  Van  Inwageo  v.  Chicago,  61 111.81. 

And  the  Ulinois  Act  of  February  18, 1863,  section 
6,  requiring  two  per  cent  of  tbe  premiums  of  such 
company  to  be  paid  to  the  dty  treasurer  was  re- 
pealed by  tbe  Act  of  March  10, 1868.  section  80,  allow, 
ing  a  tax  on  the  net  receipts  of  tbe  agency  in  lieu 
of  a  license,  with  tbe  power  of  the  city  to  impose  a 


two  per  cent  charge  for  tbe  benefit  of  tbe  flze  de- 
partment.  Van  Inwagen  v.  Chicago,  stiprcu 

But  a  municipal  license  tax  on  a  foreign  Insur- 
ance company  for  the  support  of  **its  fire  depart- 
ment" was  held  not  to  be  authorized  by  a  statute- 
giving  power  to  impose  such  a  tax  for  the  purpose* 
of  procuring  apparatus  for  extinguishing  fires  and 
establishing  reservoirs.  Alton  v.  iBtnalns.  Co.  tt^' 
IiL4^ 

The  provision  of  the  DUnols  Act  of  1872, 1 110. 
requiring  the  payment  of  two  per  cent  of  tbe  net- 
receipts  of  an  agency  of  a  foreign  Insurance  com- 
pany in  a  city  to  the  treasurer,  was  repealed  by  the- 
Act  of  1879.  chap.  78,  9  80,  making  the  net  receipts- 
of  such  ag«)ncy  taxable  as  other  property,  with  a 
proviso  authorizing  a  tax  or  license  fee  by  a  city 
not  exceeding  two  per  cent  for  the  support  of  t he- 
fire  department.  Chicago  v.  James,  114  111.  471h 
Springfield  v.  London  Ins.  Co.  21  HI.  App.  166. 

A  city  or  town  in  Indiana  cannot  recover  from  a 
foreign  insurance  company  for  the  use  of  its  fire 
department  a  percent  of  the  premiums  received 
from  the  risks  taken  upon  property  within  the 
municipality,  since  tbe  interior  regulation  of  subb 
oompauies  belongs  to  tbe  state  under  tbe  Indi- 
ana statutes.  Blackmer  v.  Royal  Ins.  Co.  115  Ind. 
fSOL 

Oertijicates, 

A  statote  requiring  a  certificate  of  tbe  right  to 
do  business  before  an  agent  of  a  foreign  Insuranoe- 
company  can  lawfully  act  is  oonstitutionaL 
Farmers  St  Merchants  Ins.  Co.  v.  Harrah,  47  Ind. 
236. 

Under  the  Indaoa  Act  of  December  21, 1866,  a 
foreign  insuranoe  company  may  file  renewals  of 
certificates  at  any  time  between  January  and  July,, 
and  if  filed  before  the  expiration  of  such  month  tbe- 
business  done  during  the  month  is  valid.  Ameri- 
can Ins.  Co.  V.  Pettijobn,  62  Ind.  881 
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-veoeiTed  in  each  year;  in  consideration  of 
which  the  said  attorneys  airree  to  defray  all 
^charges  of  office  rent,  salaries,  stationery, 
•adyertising  and  all  other  expenses  incident 
to  the  proper  care  and  prosecution  of  the  has- 
ineaa,  except  acrent^s  and  broker's  oommis- 
^iona,  loess,  legal  expenses,  taxes  and  the 
pay  of  inspectors  employed  under  the  direc- 
-tlon  of  the  advisory  committee.  Such  at- 
torneys shall  be  entitled  as  further  compen- 
-sation  for  their  services,  to  twenty- five  per 
•oent  of  the  net  profits  of  each  year's  business 
.as  found  and  determined  by  the  advisory 
•committee.  Such  profits  may  be  determined 
and  paid  over  quarterly. 

''Tih—Such  attorneys  shall  at  all  times, 
when  so  required,  furnish  to  the  advisory 
-eommittee  full  statements  of  all  insurance, 
expenses  and  premiums,  whether  due  or  col- 
lected, and  every  member  of  the  committee 
shall  at  all  times  have  access  to  all  the  books 
and  papers  of  the  attoneys.  The  attorneys 
shal  1  keep  separate  accounts  for  each  of  the 
subscribers  to  this  agreement,  and  each  sub- 
acriber  shall  at  all  times  have  access  to  his 
individual  account. 

*"  8th— The  advisory  committee  shall  cause 
to  be  made  up  on  the  8 1st  day  of  December 
in  each  year  all  the  accounts  of  the  several 
sabscribers  hereto.  If  there  sliould  be  any 
balance  to  the  credit  of  the  several  subscrib- 
<ers  over  and  above  the  amount  of  each  sub- 
scription, the  advisory  committee  shall  de- 
termine how  much,  if  any  thereof,  it  is 
advisable  to  pay  to  each  subscriber;  and  no 
part  thereof  shall  be  paid  to  or  withdrawn 


by  any  subscriber  hereto,  so  long  as  be  shall 
remain  a  party  to  this  agreement,  except 
upon  the  order  or  direction  of  the  advisory 
committee.  Each  subscril)er  shall,  however, 
be  entitled  to  receive  from  such  advisory 
committee  at  the  end  of  each  calendar  year  a 
certificate  showing  the  amount  to  his  credit 
at  the  end  of  such  year.  If  account  of  any 
subscriber  hereto  shall  show  upon  such  an- 
nual statement  that  the  amount  to  his  credit 
is  insufficient  to  cover  the  current  liabilities 
against  him,  the  advisory  committee  shall 
have  the  power  and  authority  to  call  upon 
such  subscriber  for  the  payment  of  such  an 
amount  as  will  in  the  judgment  of  such  com- 
mittee be  sufficient  to  meet  the  deficiency, 
and  such  amount  when  paid  shall  be  credited 
to  each  individual  subscriber  in  like  manner 
with  his  original  deposit  and  if  not  paid 
within  three  months  from  the  date  of  such 
call  such  subscriber  shall  thereupon  cease  to 
be  a  party  to  this  agreement  except  in  regard 
to  transactions  already  entered  into  on  his 
behalf. 

^'Qth— In  case  any  of  the  subscribers  hereto 
should  desire  to  w'itbdniw  from  this  agree- 
ment, and  shall  give  thirty  davs'  notice  in 
writing  of  such  desire  to  the  advisory  com- 
mittee, and  in  case  any  of  such  subscribers 
shall  become  insolvent  or  embarrassed  in 
business  or  in  case  of  any  other  reason,  it 
should  be  deemed  advisable  in  the  opinion 
of  a  majority  of  the  advisory  committee  that 
any  subscriber  should  witlidraw  from  this 
agreement,  the  attorneys  aforesaid  shall  upon 
written  notification  by  the  advisory  commit- 


The  determination  of  an  Insurance  commistloner 
In  issuinir  certiflcates  to  foreign  corporations  to 
-do  business  in  the  state  is  not  judicial  and  1inal«  but 
merely  mlnistertul.  State  v.  Fidelity  St  OasuMlty 
Ins.  Ck>.  8B  Minn.  6J8. 

Tbe  revocation  of  a  license  to  a  foreifm  insur- 
■ance  company  by  tbe  state  insurance  commissioner 
is  a  merA  ministerial  du^  wblob  may  be  conferred 
-upon  him  by  tbe  legislature,  and  is  not  an  exercise 
•of  judidal  power.  Hartford  F.  Ins.  Co.  v.  Kay- 
mond,  70  Mich.  485i. 

But  the  failure  of  tbe  auditor  of  state  to  furnish 
an  agent  a  oerllfled  copy  of  papers  filed  with  him, 
as  required  by  statute,  does  not  defeat  the  right  of 
the  foreign  corporation  to  do  business  in  the  state. 
American  Ins.  Co.  of  Chicago  v.  Butler,  70  Ind.  L 

Tbe  failure  to  embrace  a  copy  of  the  act  of  In- 
•corporation  in  the  statement  furnished  by  a  foreign 
corporation  to  the  auditor  as  item  14,  in  accordance 
with  the  statutory  requirement  literally  construed, 
Is  nut  fatal,  where  such  copy  was  actually  f um- 
Isbed  to  him.  American  las.  Co.  of  Chlcage  v. 
rroaeU,  78  Ind.  442. 

A  premium  note  given  to  a  foreign  insurance 
company  February  M,  1880,  is  not  void  on  the 
irrouod  that  i  he  company  had  no  lloense  or  permis- 
sion to  do  busiDess  in  the  state,  where  the  company 
is  requhned  by  law  to  send  its  statement  for  the 
iweceding  year  within  sixty  days  from  the  first  of 
•January  m  order  to  conUnue  business,  and  an 
arrangement  for  a  future  examination  of  itsalfalrs 
was  made  by  the  commissioner,  who  sent  a  license 
In  April  dated  the  first  of  January,  but  canceled  the 
lloense  eubsequeotly  because  the  company  with. 
<drew  from  the  state  before  he  fixed  a  date  for 
making  his  ezamlnatioD.  Lycoming  F.  Ins.  Co.  v. 
lA0gely,6eMd.i96. 

Other  nqiriremtntM, 

A  foreign  oorporatlon  having  f  omished  the  Ohio 
ML,KA. 


officer  a  valuation  made  in  its  own  state,  thereby 
complying  with  Ohio  Rev.  Stat,  1 279,  need  not  pay 
the  Ohio  officer  for  making  any  valuation.  State 
V.  Reinmund,  46  Ohio  St.  214. 

It  may  be  made  a  condition  of  a  license  to  a  f  or^ 
eign  insurance  company  that  it  agree  not  to  make 
any  contract  directly  or  indirectly  with  other  com- 
panies or  agents,  the  object  or  effect  of  which 
is  to  prevent  free  or  open  competition.  Hartford 
F.  Ins.  Co.  V.  Raymond,  70  Mich.48S. 

A  state  statute  requiring  agents  of  a  foreign  in- 
surance company,  when  losses  occur,  to  retain 
possession  of  moneys  of  the  corporation  cuming 
into  their  hands  until  tbe  losses  are  adjusted,  or  to 
abide  the  event  of  the  suit,  is  not  uneonstliutlonaU 
Pboenlz  Ins.  Co«  v.  Burdett,  112  Ind.  204. 

By  Mass.  SUt.  of  1847.  chap.  278,  I  8,  prohibiting 
insurance  by  mutual  companies  incorporated  elsa- 
where,  unlees  the  provisions  in  chapter  87  **80  far 
as  they  are  applicable"  have  been  complied  with« 
and  pioviding  for  filing  a  statement  by  such  com- 
panies of  the  capital  or  reserve  and  the  wboie 
amountof  risk,  eta,  the  provisions  of  chapter  87« 
as  to  public  statements  in  a  newspaper,  are  applica- 
ble: and  a  contract  of  insurance  cannot  be  made 
before  this  provision  is  complied  with  which  will 
authorize  an  assessment  by  the  company.  Wash- 
ington County  Mut.  Ins.  Co.  v.  Dawe^  SOray,  870. 

A  foreign  insurance  company  is  not  within  the 
provisions  of  the  Arkansas  Act  of  April  4, 1880,  re- 
quiring a  stipulation  for  service  to  be  filed  with  the 
secretary  of  state  as  the  Act  of  March  2S,  1887, 
specittcally  provides  Cor  filing  such  stipulation  by 
foreign  insurance  companies  with  the  auditor  of 
state.  St  Louis.  I.  M.  &  8.  R.  Co.  r.  Commercial 
Union  Ins.  Co.  180  U.S.  228. 85  L.ed.  154. 
OCAer  '*$tat€s.^ 

The  District  of  Columbia  is  a  '*8tate**  within  the 
meaning  of  a  statute  making  it  unlawful  for  aa 
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tee,  cease  to  act  as  the  attorneys  for  such 
subscriber,  except  in  regard  to  transactions 
already  entered  into  on  his  behalf,  and  such 
subscriber  shall  thereupon  cease  to  be  a  party 
to  this  agreement,  except  in  regard  to  such 
previous  transactions.  In  case  of  the  with- 
drawal of  any  subscribers  for  either  of  the 
reasons  above  stipulated,  and  in  case  of  the 
death  of  any  subscriber,  his  account  shall 
not  be  closed  until  three  months  after  the 
expiration  of  all  risks  in  which  he  may  have 
been  concerned  as  such  subscriber,  and  all 
sums  to  his  credit,  either  in  the  hands  of 
the  advisory  committee,  or  of  the  attorneys, 
shall  be  irrevocably  pledged  to  the  payment 
of  any  losses  for  which  he  may  be  or  become 
liable,  and  of  any  amount  which  may  be 
due  or  unpaid  by  him  |^rowing  out  of  the  in- 
surance business  herein  contemplated ;  and 
neither  such  subscriber  nor  his  assigns  or 
legal  representatives  shall  have  the  right  to 
withdraw  any  part  of  such  sum  to  his  credit, 
until  all  such  losses  or  other  debts  are  fully 
satisfied  and  discharged.  At  the  expiration 
of  all  such  risks  and  upon  payment  and  sat- 
isfaction of  such  other  indebtedness,  the 
balance  remaining  to  the  credit  of  such  sub- 
scriber shall  be  paid  over  to  him  or  his  legal 
representatives  or  assigns. 

"  10th— In  case,  however,  any  subscriber 
who  duly  withdraws  from  this  agreement,  or 
the  legal  representatives  of  any  deceased  sub- 
scriber, should  procure  a  new  subscriber  sat- 
isfactory to  the  advisory  committee,  then, 
upon  such  new  subscriber  assuming,  in  writ- 
ing, all  the  liabilities  and  indebtedness  of 


the  former  subscriber  under  this  agreement, 
or  arising  from  any  business  contemplated 
therein,  and  duly  executing  this  agreement, 
the  former  subscriber,  or  his  legal  represent- 
atives, shall  be  released  and  discharged  trooh 
all  responsibility  as  a  party  hereto. 

**  11th— At  the  annual  meeting  of  the  gub- 
scribers  already  provided  for,  any  and  all 
(questions  arising  under  this  agreement,  or 
in  reference  to  the  business  herein  contem- 
plated, may  be  called  up  and  disposed  of. 
Special  meetings  may  be  called  bv  a  major- 
ity of  the  advisory  committee,  or  by  any  ten; 
subscribers,  in  the  manner  provided  for  an- 
nual meetings.  The  subscriber  may  waive 
a  five  days*  notice,  and  accept  in  writing  a. 
shorter  notice.  Matters  brought  before  any 
meeting  shall  be  determined  by  the  vote  of 
a  majority  of  those  represented  at  such  meet- 
ing, either  in  person  or  bv  proxy.  At  any 
meeting,  annual  or  special,  a  quorum  shafl 
consist  of  the  representatives  of  a  majority 
of  the  subscribers.  No  change,  however, 
can  be  made  in  she  terms  of  this  agreement 
except  by  the  vote  of  three  fourths  of  all  the- 
subscribers  hereto  at  a  meeting  specially 
called  for  the  purpose  by  notice  stating  the 
exact  terms  of  the  change  proposed. 

**12th — All  claims  for  losses  shall  be  dis- 
posed of  by  the  attorneys  under  the  super- 
vision of  the  advisory  committee,  and  shall 
be  paid  out  of  the  funds  in  their  hands,  and 
when  these  are  insufficient,  then  out  of  the 
funds  in  the  hands  of  the  advisory  commit- 
tee. Any  suit  brought  upon  any  claim  aris- 
ing out  of  the  business  contemplated  by  this 


insurance  company  incorporated  by  any  other 
state  to  do  business  in  Indiana  without  compliance 
with  certain  conditions.  State  v.  Briggs,  116  Ind. 
66. 

This  overrules  In  effect  the  decision  or  dictum 
in  Daiiy  v.  National  L.  Ins.  Oo.  of  United  States,  64 
Ind.  1,  to  the  effect  that  while  an  insurance  com- 
pany created  by  codstcbs  is  a  foreign  corporation 
within  the  meaning  of  the  Indiana  Act  of  June  17, 
1S52,  restricting  business  by  such  companies  with- 
out complying  with  statutory  conditions,  yet  such 
company  is  not  an  insurance  corporation  of  ^*any 
other  state*^  or  **any  government  foreign  to  the 
United  States,"  witiiln  the  provisions  of  the  Aotof 
December  21, 1866. 

The  Michigan  act  requiring  a  deposit  by  an  in- 
surance company  of  at  least  $100,000  with  the  chief 
financial  officer  or  insurance  commissioner  of  the 
state  where  the  company  is  organized  in  trust  for 
the  benefit  of  policy  holders  is  not  satisfied  in  case 
of  a  British  company  by  a  deposit  in  New  Yoric  state. 
The  word  **8tate"  in  such  statute  means  a  state 
of  the  Union,  and  the  word  "organized"  means  in- 
corporated and  not  merely  licensed  to  do  business. 
Employers*  Liability  Assur.  Oo.  v.  Commissioners 
of  Insurance,  64  Mich.  614. 

What  companies  vHthin  the  ttattUes  t 

Under  the  Illinois  statutes  which  prohibit  foretirn 
Insurance  companies  from  domg  business  without 
complying  with  the  provisions  of  the  statutes  or 
obtaining  a  license,  and  which  provide  for  only 
two  kinds  of  fire  insurance,  namely,  joint-stock  and 
mutual  companies,  a  foreign  company  which  is 
not  mutual  and  which  has  not  complied  with  the 
provisions  respecting  the  capital  of  jolnt-stoclc 
oompajficw  cannot  be  granted  a  license.  New  York 
Mot.  F.  Ins.  Oo.  T.  Swigert,  120  111.  86. 

A  mutual  company  is  within  the  provisions  of 
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the  Indiana  statute  against  business  by  foreign  in- 
surance companies.  Lamb  v.  Lamb,  18  Nat.  Ban  lor. 
Reg.  17. 

A  foreign  insurance  company  Insuring  lives  on. 
the  plan  of  assessment  on  surviving  members,  but 
not  limiting  the  benefits  to  famUies  and  heirs  of 
the  members,  must  comply  with  Ohio  Rev.  Stat..^ 
§  8604.  and  is  not  exempt  under  section  8630,  as  a 
company  for  the  relief  of  members,  their  families 
and  heirs.    State  v.  Moore,  88  Ohio  St.  7. 

Mass.  Rev.  Stat,  chap.  87, 1 42.  prohibiting  insur- 
ance by  foreign  corporations,  except  under  certain> 
conditions  as  to  capital,  is,  by  chapter  278,  seci1on> 
8,  made  inapplicable  to  foreign  companies  doing 
business  on  the  mutual  principle.  Williams  v. 
Oheney,  8  Oray,  216. 

A  mutual  company  Issuing  certificates  to  mem- 
bers who  pay  an  admission  fee,  and  also  assessments 
on  the  death  of  members.  Is  an  Insurance  company 
within  the  meaning  of  the  Massachusetts  Statute  of 
1867,  chap.  267,  I  6,  prohibiting,  under  a  penalty, 
acts  of  agency  for  unauthorized  foreign  insurance- 
companies.    Com.  V.  Wetherbee,  105  Mass.  149. 

A  corporation  of  Illinois  called  the  ''Fraternal* 
Alliance**  which  consists  of  a  secret  order,  under 
the  supervision  of  a  grand  or  supreme  lodge,  sc- 
ouring members  through  the  lodge  system  exclu- 
sively, is  excepted  by  Mich.  Act  1887, 1 25,  from  the- 
control  of  the  Insurance  commissioner.  Bensen- 
house  V.  Seeley.  72  Mich.  608. 

The  Knights  Templars*  &  Masons*  life  Indemnity 
Co.«  mcorporated  under  the  laws  of  Illinois  to  fur- 
nish benefits  to  widows,  relatives,  legatees,  etc.  of 
deceased  members  on  policies  issued  in  amounts- 
ranging  up  to  ^,000  and  paid  by  assessments  on 
members.  Is  a  life  insurance  company  subject  to- 
the  Missouri  laws,  and  not  a  ^^co-operative  benevo> 
lent  insurance  society**  nor  a  '^fraternal  brother- 
hood** having  a  oommuoity  interest,  but  Is  an  tn^ 
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ajpreement,  and  any  questions  arising  as  to 
any  legal  liability  upon  any  such  claims, 
shall  be  referred  to  Messrs.  Coudert  Brothers, 
as  counsel,  under  the  supervision  of  the  ad- 
visory committee,  and  such  committee,  with 
the  ad  vice  and  concurrence  of  said  counsel, 
shall  have  power  to  settle,  compromise,  or 
contest  any  such  suit  or  claim  as  to  them 
shall  seem  expedient,  and  are  authorized, 
upon  the  advice  and  concurrence  of  said 
counsel,  to  stipulate  for  and  on  behalf  of 
each  several  subscriber  hereto,  that  such  sub- 
scriber will  abide  by  the  event  of  any  such 
suit,  whether  at  the  time  of  such  stipulation 
such  subscriber  be  or  not  a  party  to  this 
agreement. 

''18th— In  the  policies  issued  under  the 
present  arrangement,  neither  of  the  subscrib- 
ers shall  be  "made  jointly  liable  with  the 
others,  nor  with  either  of  the  others,  but  each 
subscriber  shall  only  be  made  severally  and 
separately  liable  to  the  amount  authorized 
by  him  individually  in  the  power  of  attor- 
ney* given  by  him  to  the  attorneys  above 
mentioned.  Nor  shall  any  joint  liability  be 
created  on  behalf  of  the  subscribers  hereto, 
in  any  matter  arising  out  of  the  business  to 
be  carried  on  under  this  agreement,  but  only 
a  several  liability  on  behalf  of  each  individ- 
ual subscriber.  No  policy,  however,  shall 
be  issueil  on  behalf  of  any  individual  sub- 
scribt^r  hereto,  unless  each  of  the  individual 
subscribers  insures  for  a  like  amount  on  said 
policy. 

*•  14th— All  receipts  or  earnings  of  the  busi- 
ness contemplated  by  this  agreement  shall 


be  kept  by  the  attorneys  in  fact  in  a  separate 
bank  account,  in  their  name  as  such  attor- 
neys, and  not  in  any  way  mingled  with  the  I  r 
own  funds.  They  shall  render  accounts  to^ 
the  advisory  committee  at  least  once  in  eaclk 
month,  or  oftener  jf  required,  and  shall  make 
returns  and  payments  of  balances  to  such 
advisory  committee  at  least  once  in  every 
three  months,  and  oftener  if  required  by  th«^ 
said  committee. 

**  15th— All  funds  in  the  hands  of  the  ad- 
visory committee  shall  be  kept  separately, 
and  a  separate  bank  account  shall  be  kept  by 
the  committee  for  all  uninvested  funds,  which 
bank  account  shall  be  in  the  names  of  such^ 
committee. 

**•  Each  of  the  undersigned,  in  consideration 
of  the  premises  and  of  the  execution  of  this- 
agreement  by  the  others,  does  hereby  several  ly 
agree  for  himself,  individually,  to  and  with 
the  others,  and  with  each  of  them,  that  he 
and  his  representatives  and  assigns,  will 
faithfully  abide  by  and  carry  out  his  obli- 
gations and  covenants  hereunder. 

"In  testimony  whereof,  each  of  the  sub- 
scribers has  hereto  set  his  hand  and  seal,  oa 
the  day  and  year  set  opposite  his  name. 

''Each  member  of  the  association  also  exe- 
cuted a  power  of  attorney  in  the  form  follow 
ing,   viz.  : 

"  Know  all  men  by  tJiese  presents.  That  I  do 
hereby  constitute  Aaron  H.  Rathbone,  Fred- 
erick W.  Satterlee,  Cleveland  D.  Fisher, 
and  John  D.  Dorrance,  my  attorneys,  in  fact, 
for  me  and  in  my  name,  place,  and  stead  to 
insure  individuals,    firms,    or  corporations 


sarance  company  on  tbe  co-operative  assessment 
plan.  Berry  v.  Knights  Templars*  &  Masons*  Life 
iDdemoity  Ck).  46  Fed.  Rep.  489. 

The  PeDnsylvania  Act  of  1849  allowing  any  mu- 
tual fire  insurance  oompaoy  of  an  adjoining  state 
to  become  insurer,  with  certain  exceptions,  subject 
to  the  laws  of  the  commonwealth,  was  held  In 
Huntley  v.  Merrill,  ft!  Barb.  626,  by  the  supreme 
court  or  New  York,  to  repeal,  so  far  as  it  atTected 
mutual  companies,  the  Act  of  1810,  prohibiting  in- 
Bur^uce  by  foreifrn  companies. 

The  character  and  the  nature  of  the  business  of 
domestic  companies  has  been  considered  in  oases 
not  here  collected  but  which  by  way  of  comparison 
and  analogy  have  some  bearing  on  the  question 
what  companies  of  other  states  are  excluded  ? 

As  to  the  narure  of  ^'assessment"  insurance,  see 
State V.  Root  (Wis.)  19  L.  R.  A.  271. 

As  to  benefit  certificates  as  policies  of  insurance, 
see  Brace  V.  Chartrand  (Colo.)  12  L.  E.  A.  209,  and 


As  to  business  by  unincorporated  associations* 
porUuvrshlps.  or  individuals,  see  State  v.  Stone 
(Mo.)  25  L.  R.  A.  248,  and  Noble  v.  MitobeU  (Ala.)  26 
L.  U.  A.  238,  and  note. 

VMaNionofgtatuU, 

A  foreign  Insurance  company  is  not  liable  to  tbe 
penalties  prescribed  byWagner^s  Mo.  Stat.,  p.  777, 
art.  3. 1 4a,  fordoing  business  without  the  requisite 
oertillcate,  as  these  penalties  are  Imposed  on  the 
resldeot  agents  of  the  company.  State  v.  New 
Tork  L.  Ins.  Oo.  81  Mo.  89;  State  v.  Charter  Oak 
Ifc  Ids.  Go.  9  Mo.  App.  884. 

A  person  pretending  to  act  only  as  agent  of  the 
applicants  may  be  found  to  be  in  fact  an  agent  of  a 
foreign  Insurance  company  to  which  he  sends  tbe 
applications  contrary  to  a  statute  prohibiting  acts 
asagent  for  foreign  Insurance  companies  who  have 
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not  complied  with  the  statute.  People  v.  Imlay,  20 
Barb.  68. 

A  state  may  make  it  a  misdemeanor  to  act  as 
asrent  of  a  foreign  iasurance  company  which  has 
not  complied  with  the  laws  of  the  state  so  as  to  be 
entitled  to  do  business  therein.  Moses  v.  State,  65 
Miss.  60. 

Insuring  one*B  own  property  in  an  unauthorized 
foreign  company  is  not  criminal  under  the  Penn- 
sylvania Act  of  1887,  subjecting  to  a  penalty  any 
person  ''paying,  or  receiving,  or  forwartiing  any 
premiums,  applications  for  insurance,  or  in  any 
manner  securing,  helping,  or  aiding  in  the  placing 
of  any  insurance,  or  effecting  any  contracts  of 
insurance"  in  such  companies.  Com.  v.  Biddle,  11 
L.  R.  A.  661, 139  Pa.  6119. 

As  to  what  constitutes  "doing  business**  within, 
the  state,  see  note  to  Cone  Export  &  Com.  Co.  v. 
Poole  (8.  CV)  ante,  289. 

Retaliatory  statutes, 

A  statute  imposing  on  an  insurance  corporatioa* 
of  another  state  the  same  burdens  by  taxes,  fines. 
fees,  and  otherwise  (if  greater  than  those  charged 
in  that  state  upon  domestic  corporations),  which- 
are  Imposed  by  the  state  in  which  the  foreign 
corporation  was  created  on  similar  corpora- 
tions of  the  former  state.  Is  not  unconstitu- 
tional as  a  denial  to  the  foreign  corporation  of  the 
equal  protection  of  the  laws.  Fire  Asso.  of  Phila- 
delphia V.  New  Tork,  U9  U.  S.  UO,  80  L.  ed.  842. 

Nor  is  such  astatute  unconstitutional  as  an  unlaw- 
ful delegation  of  legislative  power.  People  v.  Fire- 
Aaao.  of  Philadelphia,  92  N.  Y.  811, 44  Am.  Rep.  880: 
Phoenix  Ins.  Co.  of  New  York  v.  Welch,  29  Kan. 
072^  contra,  Qark  v.  Port  of  Mobile,  67  Ala.  217. 

And  it  is  not  void  for  uncertainty.  Sute  v.  In- 
surance Co.  of  North  America,  115  Ind.  257. 

Such  burdens  are  regarded  generally  as  In  th« 
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aeaiDStall  lawful  risks,  injuries,  losses,  and 
liabilities,  excepting  marine  losses,  losses 
by  fire  and  death  from  natural  causes,  upon 
such  conditions  as  they  may  deem  to  my  in- 
terest; for  such  purpose  to  make  and  issue 
all  binding  contracts  and  policies  of  insur- 
4UDces ;  to  subscribe  such  policies  in  my  name, 
with  the  amount  insured  by  me  thereon, 
which  shall  in  no  case  exceed  the  sum  of  Aye 
ihundred  (500)  dollars  on  any  one  risk,  un- 
less such  excess  shall  have  been  provided  for 
by  re- insurance :  to  change  or  modify  the 
terms  of  any  policy  so  issued ;  to  annul  or 
<aincel  the  same ;  in  their  discretion  to  re- in- 
sure any  and  all  such  risks  so  taken  and  in- 
sured in  such  manner  as  shall  be  deemed  by 
them  most  advantageous  to  my  interests; 
provided  always,  that  no  such  insurance  or 
policy  or  re- insurance  shall  be  made  in  my 
name  or  for  my  account  unless  a  like  insur- 
•ance  policy  or' re- insurance  on  the  same  risk 
be  made  at  the  same  time  and  on  the  same 
terns,  for  and  in  the  name  of  each  and  every 
^tl.er  person  for  whom  they  shall  at  the  time 
be  acfting  as  attorneys  under  power  similar 
V  this,  severally  and  not  Jointly,  for  an 
-equal  amount,  as  provided  in  the  articles  of 
agreement  entered  into  by  me  with  various 

'Other  persons  on  the day  of , 

189-,  of  which  agreement  copy  has  been 
furnished  to  said  attorneys. 

**This  power  is  ^iven,  and  the  exercise  of 
all  faculties  thereunder  is  subject  to  the  con- 
trol and  direction  of  the  advisory  committee 
4M;ting  under  tlie  provisions  of  the  articles  of 
greement  hereinabove  referred  to,  and  the 


said  attorneys  are  instructed  and  directed  to 
turn  over  to  such  advisory  committee  all 
premiums,  notes,  moneys,  or  things  of  value 
belonging  to  me  which  shall  come  into  their 
possession  in  the  premises  at  least  once  in 
every  three  months,  and  as  much  oftener  aa 
they  may  be  thereto  required  by  said  advisory 
committee. 

**  To  demand,  collect,  sue  for,  receive  and 
receipt  for  all  premiums  which  may  at  any 
time  become  due  to  me. 

^'Also  to  receive  notices  and  proofs  of  loes 
and  interest,  and  all  other  notices  and  proofs 
under  anv  policy  issued  by  virtue  hereof, 
and  in  all  respects  to  manage  and  do  in  and 
about  such  insurance  and  all  notices  or  claims 
thereunder,  as  they  shall  deem  best  for  my 
interests. 

**  Also  to  adjust  and  pay  out  of  any  mon- 
evs  in  their  hands  belonging  to  me  any  loss, 
claim,  or  demand  that  may  arise  from  or  un- 
der any  policy  issued  in  my  name  under  this 
power.  And  in  case  of  suit  being  brought 
against  me  on  any  such  loss,  claim,  or  de- 
mand, to  appear  for  me  and  in  my  name  to 
defend  or  compromise  such  suit.  Also,  with 
the  advice  and  concurrence  of  the  advisory 
committee,  to  stipulate  in  my  name  that  I 
will  abide  by  the  event  of  any  suit  which 
may  be  brought  a^inst  any  other  party  to 
the  articles  of  agreement  already  mentioned, 
upon  any  policy  which  shall  have  been  like- 
wise subscribed  in  my  name  by  virtue  here- 
of. 

**  Also  to  do  and  perform  for  me  and  in  my 
name  every  other  act  and  thing,  in  relation 


-nature  of  a  lloeose  and  not  as  taxes,  and  therefore 
not  within  the  constitutional  provision  of  uoliorm- 
ity  of  taxation.  Goldsmith  v.  Home  Ins.  Ck>.  02  Ga, 
-8T9:  State  v.  Ins.  Co.  of  North  America,  gupra; 
Blackmer  v.  Home  Ins.  Oo.  116  Ind.  606;  Blackmer 
V.  Royal  Ins.  Oo.  Id.  291;  contra^  dark  v.  Port  of 
Mobile.  Mipra. 

Or,  if  it  Is  a  tax,  that  the  requirement  of  uniform- 
ity does  not  prevent  classiflcation,  and  that  foreign 
insoranoe  companies  are  not  necessarily  in  tbe 
eame  class  so  as  to  prevent  a  difference  In  burdens 
according  to  the  laws  of  their  own  states.  Home 
Ins,  Co.  V.  Bwlgert,  104  111.  668. 

A  retaliatory  statute  was  also  enforced  in  New 
Hampshire  In  respect  to  a  Massachusetts  com- 
pany doing  business  In  that  state,  but  its  consti- 
tutionality was  not  discussed.  Haverhill  Ins.  Co. 
V.  Prescott,  42  N.  H.  647,  flO  Am.  i>eo.  128. 

The  fact  that  a  foreign  corporation,  oomes  Into 
the  state  on  payment  of  a  certain  annual  license 
tax  does  not  prevent  it  from  being  charged  a 
«rreater  license  in  subsequent  yean  by  virtue  of 
the  provision  as  to  equal  protection  of  the  laws 
when  such  frreatertax  is  imposed  by  Its  own  state 
on  similar  corporations  of  odier  states.  Fire  Asso. 
of  Philadelphia  v.  New  York,  U»  U.  8.  110.  80  L. 
ed.  842. 

A  retaliatory  statute  imposing  on  Insurance  com- 
panies of  another  state  or  nation  the  same  obliga- 
tions and  prohibitions  that  are  imposed  in  such 
•other  state  or  nation  upon  corporations  of  the 
lormer  state  must  be  confined  to  cases  fairly  with- 
in its  letter.  State  v.  Fidelity  &  Casualty  Ins.  Co. 
16  L.  R.  A.  611.  49  Ohio  St.  440. 

In  construing  the  retaliatory  statute  of  Mlnne- 
^aota  respecting  foreign  insurance  companies,  it  «ras 
lield  that,  as  against  a  New  York  corporation 
which  had  complied  with  tbe  state  statutes,  a 
judgment  of  ouster  would  be  refused,  where  it  was 
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doubtful  whether  the  New  York  statutes  would 
be  given  effect  to  ezolude  a  Minnesota  oorporatloa 
In  such  a  case.  State  t.  Fidelity  ft  Oasualty  Ins. 
00.89  Minn.  688. 

The  retaliatory  law  Is  held  to  apply  only  when  it 
is  shown  that  the  statute  of  a  state  which  created  a 
foreign  corporation  imposes  greater  burucns  on 
Ohio  oorporatioos  than  tbeOhlo  statute  does.  State 
V.  Belnmund,  46  Ohio  St.  214. 

To  make  a  case  for  the  retaliatory  provision  of 
Ohio  Bev.  Stat.,  1 282,  as  to  insurance  companies  ot 
a  state  which  imposes  prohibitions  upon  Otiiooom* 
panles  **  doing  business  In  such  state,**  It  must  ap- 
pear at  least  that  an  Ohio  company  has  been  formed 
to  do  substantially  the  same  kinds  and  linos  of  In- 
surance as  the  foreign  company  wishes  to  do  te 
Ohio.    State  v.  Fidelity  St  Casualty  Ins.  Oo.  suprtk 

Tbe  question  whether  or  not  an  Illinois  company 
is  actually  engaged  in  business  In  another  state  ia 
which  there  are  restrictions  on  the  business  of  for- 
eign companies  is  immaterial  in  determining  the 
application  and  operation  of  an  Illinois  statute  re- 
quiring a  foreign  Insurance  company  doing  busi- 
ness in  Illinois  to  make  a  deposit  or  payment  of 
taxes  and  license  fees,  etc.,  at  least  equal  to  that 
which  would  be  required  by  the  laws  of  the  state 
of  its  incorporation  of  Illinois  insurance  companies 
**  having  agencies  in  such  other  state.**  Oermania 
Ins.  Co.  V.  Swlgert,  4  L.  B.  A.  473,  128  111.  2iir. 

Whether  or  not  the  state  of  New  York  had  ever 
enforced  against  an  Iowa  corporation  its  law  pro- 
bibiiing  an  insurance  company  to  do  more  tiiaii 
one  kind  of  business  is  immaterial  In  respect  to  the 
right  to  prevent  a  New  York  corporation  in  Iowa 
from  transacting  more  than  one  kind  of  Insurance 
business  under  the  Iowa  retaliatory  statute,  im- 
posing on  insurance  companies  of  other  states  tbe 
same  prohibitious  that  are  or  would  be  imposed  on 
Iowa  companies  in  such  other  states  under  their 
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to  any  policy  made  l>y  virtue  hereof,  as  fullj 
as  I  could  personally  do. 

"Pnivided  always,  that  my  said  attorneys 
shall  io  DO  case  make  any  policy  of  insurance 
by  Tinue  of  these  presents,  by  which  I  shall 
be  mtule  to  Insure  Jointly  with  any  other 
person  or  which  shall  in  any  way  make  me 
liable  for  the  acts  of  any  other  person  or  in- 
surer, or  which  shall  bind  or  affect  me  other- 
wifie  than  by  a  several  and  indivitlual  lia- 
bility to  the  amounts  insured  or  subscribed 
by  me  individually  or  in  my  name. 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  and  seal  in  the  city  of  New  York, 
«D  the day  of ,  189-. 

"Sealed  and  delivered  in  presence  of 

The  form  of  policy  used  by  the  association, 
«iid  issued  to  those  whom  it  insures,  is  as 
follows : 

CLASSmOAXIOH  A* 

jr©. t 

GUARANIEB  AND  ACCIDBNT  LLOYDS. 
Nkw  Yobk. 

Weekly  Indemnity  $., 


Jn  Oona'deration  of dollars  paid,  and  of 

the  warranties  and  aarreements  oontaineU  lo  tbe 
application  for  Insiiranoe,  which   application   Is 
made  a  part  of  this  contract,  ea<}h  of  the  subsortbers 
hereto,  as  a  separate  underwriter,  does  for  himself 
and  not  one  for  the  other,  hereby 
hmart  (subject  to  the  conditions  hereon)  ........ 

of 


covered  by  duly  authorized  renewal  receipts  sub- 
leot  to  the  conditions  and  provisions  expressed 
therdn. 

^0atnse  LosR  of  Life,  Eye  or  Eyea,  Ltm  tsepam- 
tlon)  of  lAmb  or  Limtie  at  or  above  the  wrist  or 
ankle,  provided  such  loss  occurs  within  ninety  days 
of  the  happening  of  the  accident  causinir  the  samca 
also  against  loss  of  time  while  immediately,  coa- 
tinuouslyand  wholly  disabled  and  prevented  from 
transaotmff  any  and  every  kind  of  business  i>er- 
talninir  to  the  occupation  above  staged,  not  to  ex- 
ceed sixty-five  consecutive  weeks  (except  when  so 
disabled  tor  life),  provided  the  loes  for  which  any 
ohilm  is  made  is  not  causeii  or  contributed  to  by 
any  form  of  diFr>ase,  but  Is  caused  exclusively  by 
bodUy  injuries  leaving  external  and  visible  marks 
of  oontudon  or  wounds  upon  the  body,  effected  by 
external,  violent,  snd  accidental  means  during  the 
continuance  of  this  insurance,  in  the  following 
sums,  to  wit: 

L   For  loss  of  life  as  aforesaid $fi,tOO  00 

2.    For  l(«s  of  both  hands  as  afore- 
said  ft,000  00 

8.   For  loss  of  txith  feet  as  aforesaid  ...  6,000  00 
L    For  1  >fi8  of  one  hand  and  one  foot 

as  aforesaid &.000  00 

6.  For  lof«  or  both  eyes  as  aforesaid . . .  6,000  00 
8.    For  permanent  total  disability  for 

lifeae  aforesaid 8,000  00 

7.  For  loss  of  the  right  foot  as  afor^ 

said  2,600  00 

8.  For  loss  of  the  left  foot  as  afore- 

said   2.800  00 

9.  For  loss  of  the  right  hand  as  afore- 

said   8^00 

10.   For  loss  of  the  left  hand  as  afore^ 

said LfinoOO 

IL    For  loss  of  one  eye  as  aforerald 060  00 

12.    For  It'ss  of  time  per  week,  as  afore- 
said (in  lieu  or  all  other  benefits)..       26  00 
18.   The  loss  in  subdlvkiion   I  is  payable  to 


by  occupation  a 

from  12  oVlock  noon  of  the  —  day  of  

180,  to  12  o^ciook  noon  of  the  ....  day  of 

IB9.«  and  for  such  further  period  of  time  as  may  be 


if  surviving.  If  not,  to  the  legal  representatives  of 
the  aS8uri>d.    Other  loss  to  the  anuied. 

14.    The  assui  ed  shall  have  the  privilege  of  trav- 
eling in  any  of  the  civilized  portions  of  the  globe. 


«xlsUng  laws.  State  v.  Fidelity  &  Ossualty  Go.  77 
Iowa,  (MS. 

A  Maryland  statnte  ImiMising  on  Insurance  com- 
fianles  of  other  states  the  same  obligatUms  and 
prohibitions  Imposed  in  such  other  states  upon 
Maryland  companies  will  authorize  the  refusal  of 
a  license  In  Maryland  to  a  company  from  another 
•late  on  tbe  ground  of  discretion  of  the  Insurance 
eommlssloner,  although  there  is  no  express  au- 
thorisation or  refusal  on  such  ground,  where  a 
Maryland  company  has  beeq  refused  a  license  on 
that  ground  In  the  other  stale.  Taibott  v.  Fidelity 
A  casualty  0>.  18  L.  B.  A.  684, 74  Md.  686. 

A  prohibition  by  a  statute  of  another  state,  ap- 
pUoabie  to  foreign  as  well  as  domestic  insurance 
eompanies,  acralnst  Issuing  policies  to  persons  more 
than  sixty  yeais  old,  will  not,  by  virtue  of  tbe  New 
York  Act  of  1883,  chapter  175.  Imposing  on  the  cor- 
porations of  another  state  the  same  obligations 
that  are  imposed  on  New  York  corporations  by 
the  laws  of  such  other  state,  make  a  policy  Issued 
In  New  York  by  a  company  of  the  other  state  In- 
valid tiecaUse  Issued  to  a  person  more  than  sixty 
years  old,  since  the  retaliatory  enactment  of  New 
York  Imposes  obligations  and  not  prohibitions 
apon  such  foredrn  corporations.  Grlesa  v.  Massa- 
ishusetts  Ben.  Asso.  80  N.  Y.  8.  R.  L 

A  New  York  corporation  not  heing  permitted  in 
Ohio  to  do  business  on  the  assessment  plan,  except 
when  benefits  are  limited  to  members;  their  fam- 
ilies and  heirs,  the  New  York  commissioner  would 
have  the  right  to  exclude  Ohio  cimpiinies,  and 
therefore  a  New  York  company  must  be  excluded 
from  Ohio,  under  the  Act  of  April  18, 1888. 1 86HO0, 
excluding  corporations  of  a  state  In  which  Ohio 
corporations  are  not  permitted  to  do  business  on 
sabstantially  the  same  basis  and  limitations  as  in 
Ohia    Siate  V.  Moore,  88  Ohio  St.  486. 

Inasmuch  as  Michigan  statutes  allow  life  policies 
91L.R.A. 


only  when  they  specify  a  fixed  amount  and  do  not 
permit  endowment  policies  by  assessment  com- 
panies, while  such  companies  in  Ohio  are  allowed 
to  issue  endowment  policies  at  a  fixed  sum.  If  they 
have  complied  with  the  statutes  relating  to  mutual 
life  companies,  the  Ohio  companies  are  not  allowed 
to  do  business  in  Michigan  on  substantially  the 
same  bapis  and  limitations  sa  in  Ohio,  and  therefore 
under  the  proviso  of  Ohio  Rev.  Rtar.,  section  aO-lOe, 
Michigan  assessment  insurance  corporations  are 
not  entitled  to  a  license  to  do  business  in  Ohio. 
State  V.  Western  Union  Mut.  L.  &  Aca  Soc  8  L.  B. 
A.  129,  47  Ohio  St.  167. 

The  New  Hampshire  retaliatory  statute  requires 

the  court  to  hold  that  a  Massachusetts  company 

cannot  recover  on  a  premium  note  In  New  Hamp- 

,  shire  until  it  has  complied  with  the  statutory  con- 

'  ditions  where  Massachusetts  statutes  resLriciing 

'  foreign  companies  are  construed  in  that  state  to 

I  defeat  the  recovery  by  a  foreign  company  in  a 

simiUr  case.    HaverhiU  Ins.  Co.  v.  Presoott,  42  N. 

H.  647, 80  Am.  Dec.  128. 

For  unconstitutional  provisions  as  to  waiver  of 
the  right  to  invoke  the  Jurisdiction  of  tederal 
courts  as  a  condition  of  a  license  to  a  forego  cor- 
poration to  do  business.  In  respect  to  which  insur- 
ance companies  stand  on  the  same  footing  as  other 
corporations,  see  the  note  to  Cone  Export  &  Oom« 
mission  Ck>.  v.  Poole,  ante,  280,  as  to  exclusion  or 
recognition  of  foreign  corporations  and  the  con- 
ditions imposed. 

For  the  validity  of  contracts  of  Insurance  made 
by  foreign  corporations,  see  nt*te  to  Puenix  Ins. 
Oo.  V.  Pennsylvania  Co.  rind.)  20  L.  R  A.  406. 

And  generally  as  to  validity  of  contracts  made 
by  foreign  corporations  that  have  not  complied 
with  statutory  conditions,  see  note  to  Edison  Gen- 
eral Electric  Oo.  v.  Canadian  Pacific  Nav.  Co, 
(Wash.)  fMM,  816.  B.  A.  B. 
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by  oonflnlng  himself  to  the  usual  routes  and  the 
ordinary  means  of  oonveyanoe. 

15.  The  lot«  of  one  or  bot  b  eyes,  feet  or  hands, 
or  failure  duly  to  pay  any  premium,  will  immedi- 
%tely  terminate  this  insurance. 

10.  Eaob  of  the  subecribers  hereto  shall  be  and 
Is  Individually  liable  for  one-hundreth  part  of  the 
amount  Insured  hereunder. 

17.  Affirmatire  proofs  of  loss  and  proof  of  In- 
surable intenst  under  subdiyisions,  1. 2, 3, 4, 5, 7,  8, 
9, 10  Hud  U  shall  be  furnished  to  the  attorneys  of 
the  subscribers  within  four  months  of  the  happen- 
ing of  the  accident  causing  the  same,  and  under 
suDdiv1sions6andl2  within  one  month  after  ter- 
mination of  total  disability,  and  no  proceeding  in 
Ihw  or  oniiltY  fVioTI  ^r*  hrr'^icrVit  Tn  rf^enri ^-^"^"nt 

IHvUl   [I  ■■■'   \'      ii  >     i.,1.  -.-...  .     -  ,(■'    ..L     ;.!-•..  .1  'ig 

B.hu.11  be  eoniiaeiiciitl  ivithvu  tijc  mouijis  ol  IbetlJiriar 
of  ?ueti  ftninnfttlve  prootg  and  agulii^t:  on\y  vu&  of 
the  quderw liters  at  one  Hme*  A  tlnal  cJecii^ttni  in 
SDy  sutt  Bii  broiiiirbc  BhaU  be  docUiYQ  of  i.ucri  clucm 
atmindt  isacb  of  the  imder  writers*,  a  ad  each  iitukT- 
wriier  hereto  wiiivciitiny  lirDitLitloti  us  to  co^tEi^aad 
BgTfea  tJ>  ahWe,  by  the  event  of  nny  such  aiiix.  nnd 
ftuthori^^  the  Hitorneya  to  pay  the  assureii  mn  of 
aoF  funds  in  Ihoir  bRiida  tta&  ainouot  dui^  uuiler 
tbifl  policy,  Eacb  of  ihe  und<  rwrlttii^  heretny  nu- 
thori^es  the  ai  tfsrntiye  t^:*  receivtj  msd  iidinlt  nij-rvioe 
of  proCf^SBlor  him  jn any  fluit  broufrbt  asafore^cild. 

18.  1 1  th  c  fl  faa  u  red  sbn  U  be  f « ta  i  ly  o  r  n  on  f  ii '  n  I  \y 
fnjiiretj,  while  temporarily  or  oiht^r wise  expni^iMi  to 
a  hezard  pti^irtaitiintr  to  ao  occupaHoo  Drenjplir>y. 
mpRt  cla*?cd  by  the  subecribetT?  an  rar.jre  hn3fnr<]  .us 
than  ttaut  h€>rc  jtIvcd,  liie  litiiiility  hcrcimclf  r.^LitiU 
ba  only  for  auch  omoiitit  ai^  iapfovldpd  for  tht-  cUiss 
in  wbieh  such  tnoro  hflxtmloua  oceuiiatlun  orex- 
peisure  la  r^  ted.  In  the  manual  of  the  Guarantee 
and  Accidont  Lloyds. 

ISt.  AU  loi^fica  under  this  pfjlicy  are  paynble  at 
the  Home  OJDce  in  Kew  York,  ninety  ilHyw  iiJter 
receipt  of  proufa  of  hy&3  eaiiafHCloty  lo  tbi;  atiur^ 
nev^  of  ilie  ^ubacrlb^rSt, 

^ch  of  tbe  present  subeerlbers  as  a  separate 
unilerwrlter  bin  da  hlm^l  t  «evr  rally  and  not  Joiutly 
with  any  other  for  the  true  perform iince  of  tbe 
pT^mlees  for  the  ataouat  expressed  to  be  Itiaured 
by  him. 

In  wUnen  whereof  the  subscribers,  as  separate  un- 
derwriters do  severally  subscribe  their  names  at  the 

City  of  Now  York,  this  ....  day  of ,lfl»..'» 

Here  follow  the  names  of  the  members: 

Signed  "by ,  Attorneys.** 

CONDITIONS. 

iVot  Wa4vabU  J)y  AgcnU. 

••The  conditions  under  which  this  policy  fs  issued 
and  accepted  by  tne  assured  are  as  follows: 

**  This  insurance  shaU  not  be  held  to  extend  to  or 
cover  disappearance^!,  nor  to  any  injuries  received 
while  eniraired  temporarily  or  otherwise  in  aoy  act 
or  thinir  pertaining  to  blasting,  wrecking  or  to  the 
manufacture,  transportation  or  handling  of  gun- 
powder, or  aoy  explosive  substance  or  article  in 
any  way,  shape  or  manner,  except  tbe  use  of  Qre- 
'arms  by  sportsmen,  nor  while  riding  on  a  railroad 
train  In  any  place  or  plaoes  except  those  provided 
tor  the  transportation  ot  passengers,  or  while  walk- 
ing or  being  upon  any  bridge  or  road  bed  of  any 
railway. 

**  The  assured  suffering  a  loss  for  which  a  speoial 
sum  is  stated  herein,  shall  not  be  entitled  to  any 
other  indemnity,  for  the  same  injury,  and  the  total 
amount  of  indemnity  hereunder  in  any  one  year 
(twelve  months)  shall  not  exceed  the  sum  named 
herein  as  death  indemnity. 

**In  the  event  of  an  accident  or  injury  for  which 
or  from  which,  directly  or  indirectly,  any  claim 
may  be  made  under  this  policy,  notice  Bhall  be  given 
in  writing  signed  by  the  assured,  his  attending 
physician,  or  beneflolary,  mailed  within  ten  days 
of  the  happening  of  such  accident,  and  addressed 
to  the  Manager  of  the  Accident  Department  of  The 
Guarantee  and  Accident  Uoyds  at  New  York,  stat- 
ing the  full  particulars  as  to  when  and  wbere  and 
how  it  occurred,  and  the  occupation  of  the  assured 
at  the  time,  his  policy  number  and  his  address. 

*^  A  representative  of  the  subscribers  shall  be  al- 
lowed to  examine  the  person  or  body  of  the  assured 
in  reference  to  any  injury  or  cause  of  death,  when 
and  as  often  as  may  be  reasonably  required  in  their 
behalf. 

**The  subscribers  or  thehr  attorneys  shall  have  a 
right  to  terminate  this  policy  and  insurance,  bv 
mailing  to  the  assured  at  bis  address  as  fumlsLed, 


a  notice  of  such  termination,  and  a  check  or  draft 
on  New  York  for  aU  unearned  premiums  standing 
on  the  books  of  the  Lloyds  to  his  credit. 

^*Thls  Insurance  shall  not  be  held  to  extend  to  or 
oover  injuries  received,  whether  fatal  or  nonfatal,, 
that  are  caused  wholly  or  in  part,  directly  or  indi- 
rectly, by  or  in  oonsequence  of  disease;  fightings 
scuffling,  lifting  or  over- exertion,  unnecessary  ex- 
posure to  danger  (volunttiry  or  otherwise);  war„ 
riot,  or  in  consequence  of  violating  the  law,  bv  in- 
halation or  otherwise  (voluntary  or  involuntary^ 
of  any  form  of  sas  or  gasses;  injuries  intentionally 
inflicted:  injuries  received  while  under  the  infiu- 
enoe  of  Intoxicating  drinks,  or  narcotics  or  in  coo- 
sequence  thereof:  sunstroke,  freezing,  suicide  (fel- 
onious or  otherwise,  sane,  or  Insane);  contact  witb 
any  poisonous  substance. 

*^In  the  event  thata  claim  shall  be  made  under  thia 
policy  for  loss  of  one  hand  or  one  foot,  and  the 
assured  shall  have  more  than  one  other  policy  of 
accident  insurance  covering  such  loss,  the  liability 
hereunder  shall  be  only  for  such  proportionate  part 
of  the  amount  of  such  loss  of  hand  or  foot  named 
herein  as  one  policy  bears  to  the  total  number  of 
policies  held  by  the  assured. 

**By  the  acceptance  of  this  policy  the  assured  ab- 
solutely agrees  and  consents  that  in  any  action, 
proceeding  or  investigation  in  which  thisXloyds  i» 
interested,  any  physician  who  has  been  or  may  be 
at  any  time  consulted  by  him  professionally,  may 
testify  under  oath,  before  any  court,  tribunal  or 
officer,  oonoeming  any  ailment,  disease,  injury  or 
affliction,  bodily  or  mental,  constitutional  or  other- 
wise, that  he  is  or  has  been  or  may  be  suflTering 
from. 

*^  (Should  the  assured  engage  in  an  occupation 
more  hazardous  than  that  named  herein,  it  shall 
operate  Immediately  to  reduce  the  indemnity 
named  herein  to  that  provided  for  such  more  haz- 
ardous occupation  according  to  the  manual  of  the- 
Guarantee  and  Accident  Lloyds  then  in  use,  with 
the  same  effect  as  if  tbe  policy  had  been  canceled 
and  a  new  one  issued  aoconungly,  the  premiuma 
however  remaining  the  same. 

"DiviDiwD  Bond  Nougb. 

*«Thifl  policy  participates  in  the  benefits  of  the 
dividend  bond  class,  when  the  premiums  are  paid 
annually  in  advance. 

"NoncB. 

**  In  case  of  injury  notice  must  be  given  imme> 

••W.D.  Chabb, 
**  Guarantee  and  Accident  lAoyde,"** 

In  addition  to  the  foregoing  facts,  the  peti- 
tion alleges  that: 

"Prior  t^  the  third  day  of  May,  1891,  the 
defendants,  acting  in  parsuance  of  the  arti- 
cles of  agreement  and  power  of  attorney 
aforesaid,  and  under  the  name  of  the  *Guar- 
antee  and  Accident  Lloyds/ ^carried  on  the 
business  of  guarantee  anii  accident  insurance 
in  states  of  the  United  States  other  than  Ohio ; 
and  on  said  third  day  of  May,  1891,  they 
made  application  to  the  Hon.  W.  H.  Kinder, 
superintendent  of  insurance  of  the  state  of 
Ohio,  for  a  license  or  certificate  of  authority 
to  carry  on  in  said  state,  the  business  of 
guarantee  and  accident  insurance,  in  accord- 
ance with  the  articles  of  agreement  above  set 
fortli.  The  license  and  authority  to  do  such 
insurance  business  was  refused  by  the  said 
superintendent  of  insurance ;  whereupon  the 
defendants  in  this  suit,  acting  as  relators, 
instituted*  proceedings  in  mandamus  in  this 
court,  asking  the  court  to  compel  the  super- 
intendent of  iusurance  of  the  state  of  Ohio 
to  issue  such  license  and  authority. 

**  Upon  the  final  hearing  of  said  action  in 
mandamus,  this  court  denied  the  application 
and  refused  the  writ  of  mandamus  prayed 
for,  and  rendered  Judgment  against  the  re- 
lators for  costs ;  but  notwithstanding  the  re- 
fusal of  the  superintendent  of  insurance  to- 
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iBBoe  to  tbe  def  endanta  a  license  or  certificate 
of  aatboritj  as  requested,  and  notwithstand- 
ing the  decision  of  this  court  sustaining  the 
superintendent  in  so  refusing,  the  defendants, 
scting  under  and  in  pursuance  of  tbe  articles 
of  agreement  and  powers  of  attorney  afore- 
said, and  while  so  associated,  have  Ixeen  and 
are  transacting  the  business  of  guaiantee  and 
accident  insurance  in  the  state  of  Ohio,  with- 
out haying  complied  with  the  requirements 
of  the  laws  of  the  state  of  Ohio  re^ulatins 
insurance,  and  without  having  been  licensed 
or  authorized  to  do  such  business  by  the  su* 
perintendent  of  insurance  of  Ohio.  A  sample 
copy  of  the  policies  which  are  bein^  issued 
by  the  defendants,  while  thus  associated  as 
the  Guarantee  and  Accident  Lloyds,  is  at- 
tached to  and  made  part  hereof,  marked  'Ex- 
hibit A.' 

"The  defendants  are  citizens  of  the  state  of 
New  York,  and  the  articles  of  agreement  and 
powers  of  attorney  aforesaid,  were  entered 
into  in  that  state ;  and  said  agreements  con- 
stituted and  constitute  the  defendants  an  as- 
sociation, under  the  name  of  the  Guarantee 
and  Accident  Lloyds,  with  a  principal  office 
and  place  of  business  in  the  city  of  New 
York,  under  which  style  and  name,  and  from 
which  point  the  said  association  has  been  and 
is  operating  in  tbe  transaction  of  the  busi- 
ness of  Kuarsntee  and  accident  insurance. 

**&!  thus  transacting  the  business  of  insur- 
ance in  the  state  of  Ohio,  without  havini; 
complied  with  the  laws  of  Ohio  regulating 
insurance  and  without  license  or  authority 
from  the  superintendent  of  insurance  of  Ohio 
to  do  so,  the  defendants  have  been  and  are 
usurping  and  unlawfully  exercising  a  fran- 
chise of  public  concern,  which  has  been  re- 
served by  the  state  for  its  control. 

"Plaintiff  prays  for  the  advice  of  the  court 
in  the  premises  and  that  the  defendants  be 
compelled  to  answer  to  tbe  state  of  Ohio  by 
what  warrant  they  claim  to  have,  use,  and 
enjoy  the  liberties,  privileges  and  franchises 
aforesaid,  and  that  they  be  ousted  from  using 
and  exercising  the  same.'' 

The  defendants  have  interposed  a  ircneral 
demurrer,  and  upon  that  the  parties  have 
submitted  the  case  for  final  determination. 

Mesgri.  Hirftm  D.  Peck  and  Franklin 
T.  Caiiill»  for  defendants,  in  support  of  de- 
murrer to  information: 

A  franchise  is  a  special  privilege  conferred 
by  government  upon  individuals,  and  which 
does  not  belooe  to  the  citizens  of  the  country 
of  common  right 

2  Bl.  Com.  87;  California  v.  California  Pa6. 
R  Co.  127  a.  S.  40,  82  L.  ed.  157,  2  Inters. 
Com.  Rep.  158;  Anderson,  Law  Diet. ;  fiouvier, 
law  Diet.  611. 

Quo  warranto  has  always  been  the  proper 
remedy  where  an  individual  usurps  a  fran- 
chise. 

The  right  to  be  a  corporation  is  a  franchise, 
and  all  the  powers  tbe  corporation  is  vested 
with  are  but  part  of  its  franchise,  and  were  it 
to  enter  into  insurance  contracts  without  hav- 
ing the  right  so  to  do,  it  would  be  usurping 
a  privilege  not  granted  to  it,  and  would  be 
tubjict  to  an  action  in  quo  warranto.  But 
this  does  not  apply  to  an  individual. 
•4  U  R.  A. 


High,  Exir.  Legal  Rem.  g  592;  8  Bl.  Com. 
262;  2  Spelling.  Extraordinary  Relief,  ^  1778. 

To  make  contracts  of  insurance  is  but  one 
of  those  natural  rigbls  which  every  citizen  is 
at  liberty  to  exercise  at  will.  Tbe  liberty  to 
enter  into  contract  or  agreement  is  one  of  tbe 
most  important  natural  rights  that  are  secured 
to  the  citizens  of  this  and  of  tbe  several  states. 

Cooley,  Const.  Lim.  6tb  ed.  744;  People  v. 
OiUson,  109  N.  Y.  389;  Re  Jacobs,  98  N.  Y. 
98,  50  Am.  Rep.  686;  GodeJiarlu  v.  Wigeman, 
118  Pa.  481;  State  v.  Qoodmll,  6  L.  R.  A.  621, 
88  W.  Va.  179. 

Individual  insurance  is  but  a  private  con- 
tract. Every  contract  of  guaranty,  of  in- 
dorsement, every  bond  is  but  a  species  of  in- 
surance. 

Lueena  t.  Craufurd,  2  Boa.  &  P.  N.  R. 
800;  1  May,  Ins.  §  27;  Marshall,  Ins.  pp.  1, 
89,  40. 

In  Georgia  pur  position  was  sustained. 

Fort  V.  State  (Ga.)  July  8,  1898. 

Jfr.  J.  K.  Ricliardfl,  Atty-Qen.,  for 
plaintiff,  contra: 

Where  the  owner  of  property  diverts  it  to  a 
use  in  which  the  public  have  an  interest,  he  in 
effect  grants  to  the  public  an  interest  in  such 
use,  and  must  to  the  extent  of  thai  interest, 
submit  to  be  controlled  by  the  public,  for  tbe 
common  good,  as  long  as. he  maintains  the  use. 

Munn  V.  lUinoU,  94  U.  S.  118,  24  L.  ed. 
77,  quoted  and  approved  in  Slate  v.  Columbus 
Ga»- Light  A  Coke  Go,  84  Ohio  8t.  572,  82  Am. 
Rep.  890;  Zaneemlle  v.  ZaneatUle  Gas  Light 
Co.  47  Ohio  8t  I. 

That  tbe  business  of  insurance  is  one  of 
public  interest  and  concern,  is  apparent  from 
tbe  amount  and  character  of  the  legislation  on 
the  subject,  not  onlv  in  this  state,  but  in  all 
the  states,  and  in  all  countries. 

Special  laws  have  been  passed  for  their  or- 
ganization, and  no  insutance  company  can  be 
organized  in  this  state  under  tbe  general  pro- 
visions of  section  8285. 

Stats  T.  Pioneer  Live  Stock  Co.  88  Ohio  St 
847. 

Foreign  companies,  whether  incorporated 
or  unincorporated,  are  required  to  make  appli- 
cation to  tbe  superintendent  of  insurance,  sub- 
mit to  him  a  statement  of  the  condition  of  the 
compsny,  satisfy  him  that  it  is  sound  and 
complies  with  tbe  laws  of  Ohio  both  in  the 
securities  it  furnishes  and  tbe  mode  of  busi- 
ness it  does,  and  procure  from  him  a  certificate 
of  authority. 

Foreign  companies  also  pay  a  special  tax  in 
the  nature  of  a  franchise  tax  on  tbe  amount 
of  business  done  in  this  state.  Section  2745  as 
construed  in  State  v.  Beinmund,  45  Ohio  St. 
214. 

The  Micbiean  statutes  are  similar  to  ours. 

In  Clay  Fire  dh  Maiine  Ins,  Co,  v.  Huron 
Salt  A  Lumber  Mfg.  Co.,  81  Mich.  846,  tbe  su- 
preme court  of  Michigan  holds  Uiat  this  law 
applies  to  corporations  organized  within  tbe 
state  and  "af^ainst  tbe  representatives  of  for- 
eicrn  incorporated  and  unincorporated  inter- 
ests." 

American  Ins.  Co.  t.  Stoy,  41  Mich.  885; 
People  V.  Howard,  50  Mich.  289. 

Tbe  privilege  of  doing  insurance  in  Ohio  la 
a  franchise,  for  the  unlawful  exercise  of  which 
quo  warranto  will  lie. 
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2  Spelling,  Extraordinary  Relief,  §§  1806- 
1808;  California  v.  California  Paeifc  R.  Co. 
127  U.  8.  40,  82  L.  ed.  157,  2  Inters.  Com. 
Rpp.  inS;  People  7.  I'tica  Ins.  Co.  15  Johns. 
858,  8  Am.  Dec.  243;  State  v.  Tt^peka,  80  Kan. 
653;  Ensminger  v.  People,  47  111.  884,  95  A.m. 
Dec.  495:  Bwnrik  v.  /V»p'«,  109  111.  6.'!;  People 
V.  *'  GoMen  Rvle,"  114  III.  a5;  Farmer  y.  State, 
69  Tex.  561;  folate  v.  West'rn  Union  Mut.  L. 
d  Ace.  Soe.  of  United  States,  8  L.  R.  A.  129. 
47  Obio  St.  167;  Bate  y.  Udelittf  A  Coivalty 
Ins.  Co.  89  Minn.  538;  State  y.  Reinmund, 
mpra;  Connecticut  Mut.  L,  Ine.  Co.  v.  Com, 
188  Mass.  161:  Western  U.  Teleg.  Co.  y.  Mayer, 
28  Obio  St  522. 

Williamst  J*.,  deliyered  the  opinion  of 
the  court : 

The  action  of  quo  warranto  may  be  main- 
tained under  our  statute  (1)  against  a  person 
who  unlawfully  exercises  a  franchise,  and 
(2)  against  an  associaiion  of  persons  who  act 
as  a  corporation  within  the  state  without  be- 
ing legally  incorporated  ;  and  the  present  ac- 
tion is  prosecuted  on  both  of  these  grounds. 
The  position  taken  in  support  of  the  de- 
murrer is,  that  the  defendants,  in  transacting 
the  business  of  insurance  in  the  manner  al- 
leged in  the  petition,  do  not  exercise  a  fran- 
chise, or  act  as  a  corpomtion,  hut  are  pursu- 
ing us  indivldualR,  an  occupation,  in  which 
any  person  may  of  natural  and  common  right 
eng.'ige;  which  right,  it  is  contended,  can- 
not be  abridged  or  controlled  by  legislation, 
and  hence,  the  defendants  are  not  subject  to 
the  conditions  and  regulations  imposed  by 
the  laws  of  the  state  on  companies  and  asso- 
ciations doing  an  insurance  btisiiiess. 

Insurance  in  its  early  existence,  when  the 
Daturc  of  the  risks  assumed  were  few,  and  the 
amount  of  busines.^  small,  was  done  chietly, 
if  not  entirely,  by  individuals.  But  in  more 
recent  timers  it  has  been  extended  until  it 
embraces  almost  every  kind  of  risk,  and  has 
grown  t.)  such  proportions  that  it  enters  into 
every  department  of  business,  and  affects  all 
classes  of  people,  and  their  property ;  and 
has,  in  consequence,  everywhere,  become  the 
subject  of  legislative  regulation  and  control. 
The  several  states  have  enacted  laws  designed 
to  place  the  business,  within  their  limita, 
on  such  substantial  basis  as  will  afford  ade- 
quiite  protection  to  the  citizens  and  their 
property.  There  can  be  no  doubt  of  the 
power  of  the  state  to  do  so;  nor,  that  the 
power  extends  to  the  enactment  of  such  laws 
as  its  legislative  body  may  deem  wise  and 
proper  for  the  purpose,  not  in  conflict  with 
the  fundamental  law ;  and,  therefore,  within 
the  legitimate  exercise  of  that  power,  foreign 
companies  ma>  be  excluded  altogether  from 
doing  business  in  the  state,  or  admitted  on 
their  compliance  with  such  terms  and  condi- 
tions as  Its  legislature  chooses  to  impose. 
Tiiere  has  been  enact-ed  in  this  state  an  ex- 
tensive code  or  svstem  of  laws,  covering  the 
whole  subject  of  insurance;  regulating  the 
incorporation  and  organization  of  companies 
and  associations  for  the  transaction  of  the 
yarious  kinds  of  insurance,  and  prescribing 
their  powers  and  duties,  defining  the  8CO|)e 
and  effect  of  their  pol  icies,  and  otherwise  reff- 
Qlating  their  business.  They  are  requiiea» 
24  L.  aA. 


as  a  means  of  protection  of  those  who  deal 
with  them,  to  deposit  adequate  secureties 
and  invest  their  capital  and  earnings  in  des- 
ignated mode's,  in  the  state,  make  iK'rifMlical 
reports  of  their  financial  condition  and  busi- 
ness affairs,  submit  to  visitations,  and  exam- 
inations of  their  affairs,  by  a  public  otKcer 
charged  with  the  duty  of  enforcing  the  in- 
surance laws,  and  comply  with  oilier  speci- 
fied requirements;  a  compliance  with  nil  of 
which  by  companies  and  associations  organ- 
ized in  the  state  is  essential  to  their  right 
to  carry  on  the  business.  Foreign  companies, 
before  doing  business  in  the  stale,  are  re- 
quired to  conform  to  the  same  rugulatioosi 
and  others  peculiarly  applicable  to  them, 
among  which  latter  are  those  which  pro- 
hibit any  **  insurance  company,  association, 
or  partnership,  incorporated,' organized,  or 
associated  unaer  the  laws  of  any  other  of  the 
United  States,  or  of  any  foreign  goveriiiiient.* 
from  doinff  an  insurance  business  **in  this 
state,  until  it  procures  from  the  superintend- 
ent a  certificate  of  authority  to  do  so,"  and 
forbid  any  person  or  corporation  to  ""act  as 
agent  in  this  state  for  any  such  company, 
association,  or  partnership,  directly  or  in 
directly,  either  in  procuring  applications  for 
insurance,  taking  risks,  or  in  any  manner 
transacting  the  buRiness  of  insurance,  until 
it  procures  from  the  superintendent  a  license 
to  do  so,  stating  that  the  company,  associa- 
tion, or  partnership  has  complied  with  all 
the  requirements  of,"  the  iusurnnoe  laws, 
** applicable  to  such  company,  and  depositing 
a  certified  copy  of  sucli  license  in  the  office 
of  the  recorder  of  the  countv  in  which  the 
oflfice  or  place  of  business  of  sucii  atrent  or 
agents  is  established."  Rev.  Stat.  $  8('>5a. 
~The  chapter  of  the  Revised  Statutes  wliich 
established  the  department  of  insiinince,  and 
places  it  under  the  management  of  the  super- 
intendent, provides,  among  other  thinifs.  that 
officer  shall  be  appointed  bv  the  governor, 
by  and  with  the  advice  and  consent  of  the 
senate.  He  holds  his  office  for  a  fixed  period, 
and  is  paid  a  stated  salary;  he  is  provided 
with  an  office  in  the  state  house,  and  is  spe- 
cifically charged  with  the  duty  of  seeing  to 
the  execution  and  enforcement  of  all  laws 
relating  to  insurance;  he  is  authorized  to  in- 
yestignte  the  business  and  affairs  of  all  in- 
surance companies,  whether  foreign  or  do- 
mestic, and  employ  skilled  and  coinp<>tent 
persons  to  assist  him;  it  is  mmie  his  duty 
when  he  has  reason  to  suspect  that  the  affuirs 
of  any  com|)any  are  in  an  unsound  coniiiiion, 
to  cause  them  to  be  investigated,  and  its  of- 
ficers and  airentsare  required  to su limit  them- 
selves to  examination  under  oath,  and  their 
books  and  business  to  his  inspection,  and  in 
every  other  way  facilitate  the  invest iiiaiicm; 
and  when  siitisfied  the  company  is  in  an  un- 
sound condition,  his  duty  is  t/)  revoke  its 
authority  to  do  business,  and  from  his  de- 
cisicm  there  is  no  appeal.  State  v.  Stfrnrt, 
42  Ohio  St.  103.  He  must  keep  a  re<*ord, 
and  preserve  in  permanent  form  liis  pnH-eed- 
ings,  including  a  concise  statement  of  the 
coiiditicm  of  each  company,  and  make  reports 
to  the  legislature  of  the  conduct  ami  ctmdi- 
tion  of  each  company  doing  bu.siness  within 
the  state,  with  such  suggestions  as  he  may 
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deem  expedient.  In  short,  his  department 
is  a  branch  of  the  state  government,  and  his 
functions  are  derived  from  the  state,  and  ex- 
ercised in  the  public  interest.  Every  insur- 
ance company,  l>efore  commencing  business, 
is  required  to  pay  into  tbe  depHrtment  cer- 
tain fees  and  charges  for  filing  its  charter, 
and  olliers  for  filing  its  preliminary  state- 
ment for  admission,  and  for  its  certificate  of 
authority  to  do  business,  and  for  licenses  to 
its  agents ;  and  after  the  company  commences 
business,  it  ** shall  publish,  at  least  once  a 
year,  in  some  newspaper  of  general  circula- 
tion. In  every  county  where  such  company 
has  an  agent,  a  certiticate  from  the  superin- 
tendent of  insurance  that  such  company  has, 
in  all  respects,  complied  with  the  laws  of 
the  state  relating  to  insurance."  It  is  made 
unlawful  for  any  person,  company,  or  cor- 
poration not  licensed  by  the  superintendent 
of  insurance,  to  receive  or  forward  applica- 
tions fur  insurance  in  any  foreign  company, 
or  in  any  manner  aid  in  the  transaction  of 
its  business ;  and  severe  penalties  are  attached 
to  the  violation  of  any  of  the  provisions  of 
the  chapter  which  provides  for  the  appoint- 
ment of  the  superintendent,  including  those 
already  pointed  out,  all  of  which  are  made 
applittable  expressly  **to  individuals  and 
parties,  and  to  all  companies  and  associa- 
tions, whether  incorporated  or  not,  now  or 
hereafter  engaged  in  the  business  of  insur- 
ance;" and  it  is  further  made  unlawful  for 
any  ** company,  corporation,  or  association, 
whether  organized  in  this  state  or  elsewhere, 
either  directly  or  indirectly,  to  engage  in 
tbe  business  of  insurance,  or  to  enter  into 
any  contracts  substantially  amounting  to  in- 
surance, or  in  any  manner  to  aid  therein,  in 
this  state,  without  first  having  complied 
with  all  the  provisions  of  this  chapter." 
Bev.  6tat.  ^  289. 

These  are  some  of  the  many  statutory  pro- 
visions, showing  the  extent  to  which  the 
ftate  has  taken  control  of  tlie  business  of  in- 
surance. They  are  reasonable  and  just,  and 
were  adopt('<l  for  the  laudable  purpose  of 
protecting  the  public  against  impoflition  by 
unreliable  and  untrustworthy  companies  and 
aaaociutions.  Compliance  with  them  is  made 
the  condition  upon  which  foreign  companies 
and  associations  are  allowed  to  transact  the 
business  of  insurance  within  the  state.  There 
is  not  such  compliance  until  the  company  or 
association  has  obtained  from  the  superin- 
tendent of  insurance  the  necessary  certificate 
of  authority,  and  licenses  to  its  agents.  Com- 
panies and  associations  that  have  not  received 
SQch  certificate  are  denied  the  privilege  of 
doing  business  here.  The  certificate  of  au- 
thority so  granted  by  the  superintendent,  so 
long  as  it  remains  in  force,  confers  on  the 
company  or  association  receiving  it  thericht 
and  privilege  of  carrying  on  its  business  of 
insurance  in  the  stale.  The  authority  eman- 
ates from  tbe  state,  and  the  privilege  granted 
is  a  franchise. 

Tbe  author  of  a  recent  and  well  prepared 
work,  treati  ng  of  this  subject  says :  **  Where 
by  statute  the  legal  exercise  of  a  right,  which 
at  common  law  was  private,  is  made  to  de- 
pend upon  compliance  with  conditions  inter- 
posed for  the  security  and  protection  of  the 
ML.B.A. 


public,  the  necessary  inference  is  that  it  is 
no  longer  private,  but  has  become  a  matter 
of  public  concern,  that  is,  a  fnmchise,  the 
assumption  and  exercise  of  which  without 
complying  with  the  conditions  prescribed 
would  be  a  usurpation  of  a  public  or  sov 
ereign  function.  In  this  case  the  legislature 
has  done  no  more  than  was  done  by  the  court 
in  the  other  instance,  when  it,  from  cousid- 
erations  of  a  public  nature  declared,  as  a 
principle  of  the  common  law,  that  facts 
brought  to  its  notice,  or  of  which  it  then 
took  judicial  notice,  warranted  the  applica- 
tion of  principles  existing  independently  of 
the  legislative  declaration  to  the  effect  that 
the  right  claimed  was  matter  of  public  and 
not  exclusively  of  private  concern."  Spell- 
ing, Extraordinary  Belief,  S  1807.  The  same 
author  further  says :  ** There  was  no  class  of 
business,  the  transaction  of  which,  as  a  mat- 
ter of  private  right,  was  better  recognized  at 
common  law  than  that  of  making  contracts 
of  insurance  upon  the  lives  of  individuals. 
But  now  by  statute  in  almost,  if  not  quite 
all  the  states,  stringent  requirements  as  to 
security  of  the  persons  dealing  with  insurers 
and  the  making  and  filing  reports  with  pub- 
lic ofllccrs  for  public  information,  are  pro- 
vided, and  must  be  strictly  observed  and 
complied  with  before  any  person,  association 
or  corporation,  may  make  any  contract  of  1  ifc 
insurance.  The  effect  of  such  statute  is  to 
make  that  a  franchise  which  previously  had 
been  a  matter  purely  of  private  right."  Id. 
§  1808. 

It  is  claimed,  however,  that  the  laws  of 
Ohio  do  not  apply  to  the  defendants,  because 
they  are  not  an  organized  corporation,  com- 
pany, or  association,  or  acting  as  such,  but 
that  in  making  contracts  of  insurance  each 
individual  acts  for  himself.  A  careful  con- 
sideration of  their  plan  of  business,  as  shown 
by  the  articles  of  agreement  and  powers  of 
attorney  executed  by  the  defendants,  has 
brought  us  to  a  different  conclusion.  They 
have  associated  themselves  together  in  a  bus- 
iness undertaking,  under  a  company  name, 
in  which,  viz.  :  ''Guarantee  and  Accident 
Lloyds,  New  York,"  all  of  their  policies  are 
issued.  Each  subscriber  to  the  articles  have 
contributed  an  equal  amount  to  the  capital 
stock  of  the  concern,  which  is  placed  in  the 
control  of  a  board  of  managers,  called  an  ad- 
visory committee,  to  meet  losses  arising  on 
the  policies.  This  board  of  managers  is 
chosen  by  the  subscribers,  like  the  directors 
of  a  corporation,  and  invested  with  powers 
quite  as  plenary.  All  the  subscribers  have 
executed  powers  of  attorney  to  the  same  in- 
dividuals, investing  them  with  the  business 
management  of  the  insurance,  under  the  su- 
pervision of  the  advisory  board.  The  pow- 
ers conferred  on  the  attorneys  in  fact  are 
analogous  to  those  of  the  executive  officers 
of  a  corporation.  They  execute  the  poli'^les, 
keep  accounts  of  the  busii  ess  and  expe<ises, 
which  are  open  to  the  ins*  f>r  tlon  of  th*)  ad- 
visory board,  adjust  all  h  8es»  and  pros  cute 
and  defend  all  suits  growii^K  out.  oi  .ue  tins- 
iness.  Each  member  stipulates  with  the 
others  that  no  policy  shall  i«'>  i allied  unless 
it  is  executed  in  behalf  of  all,  and  yet,  that 
his  liability  shall  be  aeveisl  only,  and  lim- 
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Ited  to  the  amount  contributed  to  the  fand, 
or  authorized  by  him ;  so  that,  if  some  of 
the  members  become  insolvent,  and  their  con- 
tribution is  exhausted  in  losses,  or  otherwise, 
the  policy  shall  be  enforceable  against  the 
others,  only  for  an  aliquot  part,  equal  to  the 
proportion  of  the  solvent  to  the  insolvent 
members.  The  liability  of  a  stockholder  of 
a  corporation  is  not  more  restricted.  Then 
the  interest  of  each  member  in  the  concern 
19  made  transferable;  a  member  who  wishes 
to  withdraw  is  authorized  to  procure  another 
to  take  his  place,  and  the  representative  of 
a  deceased  member  may  transfer  the  latter *s 
share  in  like  manner,  and  in  that  way,  the 
organization  may  be  made  as  enduring  as  it 
is  possible  for  any  corporation  to  be.  The 
association  has  the  appearance,  and  some  of 
the  characteristics  of  a  corporation  formed 
for  the  purpose  of  doing  a  general  insurance 
business  in  its  line,  and  ils^form  of  policies, 
and  mode  of  conducting  its  business  are  cal- 
culated to  impress  one  who  does  not  make  a 
critical  examination,  with  the  belief  that  it 
is  a  corporation,  conforming  to  the  usages 
of  such  companies.  The  character  of  the 
organization  under  which  the  defendants  are 
operating,  and  their  method  of  business, 
bring  them,  we  think,  within  the  purview 
of  that  clause  of  section  6760,  of  the  Revised 
Statutes,  which  authorizes  an  action  in  quo 
warranto  to  be  brought  "against  an  associa- 
tion of  per^sons  who  act  as  a  corporation  with- 
in this  state  without  being  legally  incor- 
porated. **  To  be  within  the  operation  of  that 
provision  it  is  not  necessary  the  association, 
or  persons  composing  it,  should  avow  a  pur- 
pose to  act  as  a  corporation,  or  assume  to  do 
so ;  it  is  sufticient  that  the  acts  are  such  as 
appertain  to  corporations,  or  are  done  after 
the  manner  of  corporations. 

Under  a  statutory  provision  identical  with 
that  of  section  6760,  quoted  above,  it  was 
held  by  the  supreme  court  of  Illinois,  that 
^'an  association,  or  number  of  persons,  who, 
in  conducting  the  business  of  insurance  pro- 
fess to  limit  their  liability  to  the  amount  of 
money  contributed  by  each,  and  assume  ^o 
give  perpetuity  to  the  business  by  making 
membership  certificates  transferable  by  the 
assignment  of  the  member  or  his  personal  rep- 
resentatives, are  'acting  as  a  corporation,' 
so  as  to  authorize  a  judgment  of  ouster  in  quo 
warranto  under  Illinois  Revised  Statutes 
1874,  chapter  112,  where  they  are  not  legally 
incorporated."  Grtejie  v.  People  (111.)  21  N. 
E.  Rep.  605. 

The  case  is  much  in  point;  and  we  fully 
'concur  in  the  doctrine  announced  by  Schol- 
field,  c7.,  in  the  opinion,  where  it  is  said: 
**The  question  here  is  whether,  under  the 
facts  presented  by  this  record,  'any  associa- 
tion or  number  of  persons  are  acting  within 
this  state,  as  a  corporation,  without  being 
legally  incorporated. '  If  they  are,  the  judg- 
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ment  below  is  authorized  by  our  statute,  en- 
titled *Quo  Warranto' (Rev.  Stat.  1874,  chap. 
112,  p.  787),  and  must  be  affirmed ;  otlierwise 
it  must  be  reversed.  We  think  it  clear  that, 
in  two  respects  at  least,  these  respondents  are 
acting  as  a  corporation,  and  it  is  not  pre- 
tended that  they  are  actually  incorporated, 
namel  v :  First,  i n  professed  1  y  1  i  m i ti  nff  their 
liability  to  the  amount  of  money  contnbut^d 
by  each ;  second,  in  assuming  to  give  perpetu- 
ity to  the  business  by  making  membership 
certificates  transferable  by  the  assignment  of 
the  member  or  his  personal  representative. 
It  may  be,  as  contended  by  counsel,  that  in- 
dividuals may  insure  property  a^inst  loaa 
by  fire.  They  cannot  limit  their  liability  to 
any  given  amount  of  capital  they  choose  to 
set  apart  for  that  purpose,  nor  can  they  per- 
petuate tlie  business  without  change  of  cap- 
ital, beyond  their  own  lives  indefinitely. 
These  things  can  only  be  done  by  a  corpora- 
tion. Ang.  &  A.  Priv.  Corp.  9th  ed.  g  41 ; 
2  Kent,  Com.  8th  ed.  296.  298;  Pax^ns. 
Partn.  2d  Am.  ed.  544;  Gow,  Partn.  2d 
Am.  ed.  17. 

*'The  fact  that  these  respondents  may  be 
legally  held  individuallv  liable  upon  any 

f)olicies  they  may  have  issued  does  not  re- 
ieve  them  of  the  charge  of  having  acted  aa 
a  corporation.  They  are,  if  individually  li- 
able, only  liable  because  they  have  no  stat- 
utory authority  to  do  what  they  have  assumed 
to  do,  because,  instead  of  being  a  corporation 
in  fact,  they  have  usurped  the  powers  of  a 
corporation.  Were  we  to  hold  that  these  re- 
spondents can  do,  without  any  legislative 
authority,  what  they  here  assume  to  do,  our 
insurance  laws  ought  to  be  repealed ;  for  in- 
dividuals, then,  by  organizing  in  this  man- 
ner, could  escape  both  individual  and  cor- 
porate liability  beyond  the  amount  of  assets 
thev  might  choose  to  place  in  the  hands  of 
their  trustee  as  the  basis  of  their  liability. 
No  public  oflacer  could  investigate  whether 
the  amount  is  in  fact  paid  in,  how  it  is  in- 
vested, or  how  secured,  and  the  public  would 
thus  have  practically  no  protection  against 
dislionest  companies.  These  respondents,  if 
they  will  carry  on  the  business  of  insurance, 
must  either  openly  act  upon  their  responsi- 
bility, sis  individuals,  or  they  must  become 
incorporated,  and  subject  themselves  to  the 
laws  governing  such  corporations."  The 
judgment  below  was  accordingly  aflSrmed. 
The  grounds  held  sufficient  for  ousting  the 
respondents  in  that  case  are  present  in  the 
case  before  us. 

The  averments  of  the  petition  sufficiently 
show  that  the  defendants  in  transacting  the 
business  of  insurance  in  this  state  are  un- 
lawfully exercising  a  franchise  within  the 
state,  and  are  actine  as  a  corporation  therein 
without  being  legally  incorporated. 
Demurrer  overruled  and  judgment  ttfouit&r. 


KiKDBL  Y.  Bbck  a  Pavli  Lithoobaphino  Co. 
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I.  nie  entry f  hy  the  clerk*  of  a  Jvd^ 
aient  for  a  larger  amoant  than  asked 

for  In  the  complAlDt,  when  the  order  for  Judar- 
ment  foUowa  the  language  of  the  prayer,  I0  to  be 
resrarded  as  a  clerical  and  not  a  Judicial  error  In 
determining  the  power  of  the  court  to  correct  it. 

^  The  trial  court  may  correct  a 
clerical  error  in  the  amount  of  the  Judg- 
ment entered  after  the  record  has  been  removed 
to  a  higher  court  by  appeaL 

S*  An  appellant  cannot  Insifit  on  having^ 
clerical  errors  in  the  Judsrment  cor- 
rected by  the  appellate  rather  than 
hy  the  trial  court,  although  the  correction 
by  the  trial  court  deprives  him  of  his  ground  for 
appeal. 

4.  Imposing  a  penalty  on  the  officers, 
agents,  and  stockholders  of  a  forei£^ 
corporation  for  doing  business  in  the  state 
without  filing  a  certificate  does  not  render  void 
a  contract  by  the  corporation  to  manufacture 
articles  at  its  domicil  and  deliver  them  to  the 
purchaser  in  the  state  imposing  the  penalty. 

^.  Failure  to  pass  upon  a  demurrer  to 
a  defense  and  entering  Judgment  for  platntlir 
00  the  pleadings  is  not  prejudicial  to  defendant 
when  the  defense  was  Insuificient  and  the  defect 


such  that  it  could  not  have  been  cured  by  amend- 
ment 

(December  28, 1808.> 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Arapahoe  County  in 
favor  of  plaintiff,  and  from  an  order  correcting 
the  judgment  in  an  action  brought  to  recover 
the  contract  price  of  certain  calendars  which 
had  been  furnished  by  plaintiff  to  defendant. 
Affirmed. 

Statement  by  Hayt*  Oh.  J.: 

The  contest  in  this  case  is  over  $7. 78.  The 
controversy  arose  as  follows:  In  the  year 
1889  the  appellee,  the  Beck  &  Pauli  Litho- 
graphing Company,  entered  in  a  contract 
with  appellant,  Eiadel,  by  the  terms  of 
which  appellee  agreed  to  furnish  appellant 
5,000  calendars  at  17^  cents  each,  or  for  a 
total  of  $875.  The  calendars  were  duly  fur- 
nished, and  accepted  by  appellant.  When 
the  bill  for  the  same  was  presented  it  con- 
tained a  charge  of  $15.27  for  boxing  and 
freight.  This  bill  appellant  refused  to  pay, 
and  thereupon  suit  was  instituted.  Appel- 
lee, in  its  complaint,  for  a  first  cause  of  ac- 
tion alleges  the  furnishing  of  the  calendars 
under  the  contract,  and  the  payment  of  the 
sum  of  $15.27  for  boxing  and  freight  upon 
the  same,  and  asks  for  judgment  for  these 
sums,  with  interest.  It  is  with  the  first  cause 
of  action  alone  that  we  have  to  deal  upon 


V<yrE.-£xeluiUm  of  foreign  eorponOionB  aa  an  in- 
terference wUh  tnteretaU  eommeree* 

TeUgrcupti  eompantes. 

A  foreign  corporation  operating  a  telegraph  line 
t)etween  states,  and  which  has  accepted  the  Act  of 
Congress  of  July  JM,  1860,  giving  it  the  privilege  of 
fjslnff  post-roads,  cannot  be  excluded  from  a  state: 
4uid  an  attempt  of  the  state  to  grant  an  exclusive 
franchise  for  teleirraph  business  is  void.  Pensa- 
-colk  Teleg.  Co.  v.  Western  U.  Teieg.  Co.  i)6  U.  8. 
1, 24  L.  ed.  708,  aiBrming  2  Woods,  C.  C.  643;  West- 
ern U.  Teleg.  Co.  V.  Atlantic  k  Pacific  States  Teleg. 
<?o.  5  Kev.  102. 

But  a  Penosylvania  case  denied  the  validity  of 
4he  leaseof  a  franchise  by  a  telegraph  company  to 
•a  foreign  corporation  so  as  to  authorize  the  latter 
to  open  new  lines.  Philadelphia  v.  Western  U. 
Teleg.  Co.  2  W.  N.  a  456. 

This  oase,  however,  also  decided  that  post- roads, 
wblcb  a  foreign  company  bad  the  right  to  use  un- 
-der  the  act  of  congress,  did  not  include  streets  and 
mgbways  belonging  to  the  state,  the  fee  of  which 
was  generally  owned  by  individuals.  But  on  this 
point  the  case  is  fully  overthrown  by  the  cases 
<«bove  cited. 

No  license  fee  can  be  demanded  by  a  municipal 
-corporation  as  a  condition  of  doing  business  by  a 
foreign  telegraph  company  acting  under  the  act 
of  congress.  Bradford  ▼.  Postal  Teleg.  Co.  (Pa.) 
U  By.  ft  Corp.  L.  J.  64;  Leloup  v.  Port  of  Mobile, 
127  D.  S.  640, 82  L.  ed.  81,  reversing  Port  of  Mobile 
T.  Leloup,  76  Ahi.  4B1. 

But  for  purely  private  business  between  points 
in  the  same  state,  a  license  tax  imposed  on  such  a 
-company  is  not  unconstitutional,  even  if  it  is  also 
<engMged  in  interstate  business  which  cannot  be 
prevented  or  burdened  by  state  authorities.  Postal 
Teleg.  Cable  Co.  t.  Charleston,  168  U.  8.  002, 88  L. 
«1. — . 
^  L.  R.  A. 


For  business  done  by  government  oflBcers  and 
agents  by  a  telegraph  company,  under  the  act  of 
congress,  no  license  fee  or  burden  can  be  imposed. 
Charleston  v.  Postal  Tcleg.  Cable  Co.  (S.  C.)  »  Ry. 
ftCorp  L.J.448. 

A  foreign  corporation  may  be  given  the  right  to 
build  a  telegraph  line  across  the  public  doraain,  but 
not  upon  private  property  without  JuU  compensa- 
tion. Southwestern  K.  Co.  v.  Southern  &  Atlantic 
Teleg.  Co.  46  Ga.  48, 12  Am.  Bep.  686. 

A  state  constitutional  prox'ision  requiring  a 
known  place  of  business  and  an  authorised  agent 
of  a  foreign  corporation  before  it  can  do  business 
In  the  state  is  a  valid  police  regulation  and  is  not 
unconstitutional  as  to  commerce  in  respect  to  a 
foreign  telegraph  company  ^'as  it  does  not  im« 
pede  or  obstruct  unreasonably  any  right  conferred 
on  foreign  telegraph  corporate  companies  by  the 
Act  of  Congress  of  July  24.  1866.  American  U. 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  07  Ala.  26, 42 
AoL  Bep.  90. 

But  no  interstate  business  was  involved  in  this 
case  nor  any  business  for  the  government,  and  it 
would  seem  that  as  to  such  kinds  of  business  the 
decision  would  necessarily  be  otherwise  in  view  of 
the  federal  decisions  denying  the  power  of  states 
to  interfere  with  commerce  or  government 
agencies. 

80,  suob  oompany,  at  least  where  it  has  not  a^ 
quired  any  property  in  the  state  or  attempted  to 
oon.«truot  any  telegraph  line  therein,  has  no  right 
to  maintain  suit  to  enjoin  interference  with  its 
business.  American  U.  Teleg.  Co.  v.  Western  U. 
Teleg.  Co.  suprct.         ^ 

A  tax  00  gross  receipts  of  a  foreign  telegraph 
company  and  other  forms  of  taxation  such  as  a 
charge  on  each  pole  and  each  mile  of  wire  which 
are  not  made  conditions  of  doing  business  within 
the  state,  although  presenting  questions  quite 
similar  to  those  respecting  the  lawfulness  of  con- 


See  also  25  L.  R.  A.  819;  26  L.   i:.  A.  135;  38  L.  R.  A.  307. 
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Oils  appeal.  To  this  first  cause  of  action  the 
defendaot.  by  answer,  interposed  two  de- 
fenses. The  first  consists  of  allegations  to 
the  effect  that  plaintiff  was  a  foreign  cor- 
poration, and  had  not  complied  with  the 
laws  of  the  state  of  Colorado  with  reference 
to  filing  a  certificate  as  required  by  the  stat- 
utes. The  second  plea  to  this  cause  of  action 
consists  merely  of  an  offer  on  the  part  of  the 
defendant  to  pay  the  sum  of  $875,  and  a 
denial  that  he  was  indebted  In  any  larger 
amount.  And  the  defendant  further  says 
*'that,  as  to  said  $875«  he  is  still  willing  to 
pay,  and  offers  to  bring  same  into  court." 
The  plaintiff  filed  a  general  demurrer  to  the 
first  defenfie.  It  replied  to  so  much  of  the 
second  defense  as  constituted  an  answer  to 
that  part  of  the  first  cause  of  action  which 
related  to  the  item  of  $15.27.  In  this  state  of 
the  pleadings,  plaintiff,  upon  notice,  moved 
for  judgment  by  default  for  the  undisputed 
portion  of  his  claim.  The  court  sustained 
this  motion,  and  rendered  Judgment  accord- 
ingly on  April  23,  1890.  From  this  the  de- 
fendant prayed  an  appeal,  which  was  al- 
lowed, and  the  amount  of  the  bond  fixed  by 
the  court.  An  appeal  bond  was  filed  and 
approved  on  May  1,  1890.  Thereafter,  l^e- 
fore  the  record  had  been  lodged  in  this  court, 
and  at  the  same  term  of  the  district  court  at 
which  the  judgment  was  rendered,  after  due 
notice,  plaintiff's  counsel  moved  the  court 
to  correct  the  entry  of  the  judgment  by  de- 
ducting therefrom  the  sum  of  $7.78,  which 
was  accordingly  done.  The  defendant  there- 
upon prayed  another  appeal,  which  was  al- 
lowed on  the  condition  that  he  file  an  appeal 


bond  within  a  certain  time.  The  entire  pro* 
oeedings  appear  in  the  record  now  before  tbm 
court. 

M(mrB.  narkham  8b  Carr,  for  appellant: 

This  court  had  said  in  People  t.  Adams,  IS- 
Colo.  651,  in  speaking  of  appeals  "the  order 
of  I  he  district  court  in  relation  to  the  appeal 
having  been  complied  with,  the  jurisdiciionof 
the  supreme  court  clearly  attached,  unless  some- 
fatal  irregularity  existed.*' 

The  filing  of  the  appeal  bond  within  the  time 
required  by  the  statute  perfects  the  appeaL 

Carbonate  Town  Co,  ▼.  7w»,  10  Colo.  81. 

After  the  appeal  was  perfected  under  th^ 
former  system,  the  cause  was  then  pending- 
iiere,  and  the  court  below  was  without  juris- 
diction to  enter  new  orders  with  a  view  to  a- 
code  appeal. 

Eteholte  v.  Wi/bur,  4  Colo.  486. 

When  the  party  sppealing  has  entered  into- 
the  appeal  bond,  and  the  same  is  accepted  and 
approved,  the  appeal  is  taken. 

Bioeneon  v.  Qi>  ard  Fire  A  Marine  7ns,  Co.  4- 
Colo.  480;  Daniels  v.  Miller,  8  Colo.  642. 

When  the  appeal  is  perfected,  the  judffment 
or  decree  in  the  court  below  is  thereby  vacated 
and  the  ca«e  is  regarded  asbeinfr  transferred  to 
the  court  above.  An  appeal  perfected  suspenda 
all  proceedings  upon  the  judgment  appealed 
from. 

Powell,  Appellate  Proceedings,  ?  19,  p.  871. 

Messrs,  Riddell,  Starkweather  4^ 
Dizon*  for  appellee: 

A  plea  of  tender  has  always  been  regarded 
as  an  adminsion  of  liability  to  the  amouniof  tiie^ 
sum  tendered. 


ditions  on  which  forelim  oorparatlons  may  do 
business,  are  not  considered  here.  As  to  tbis  see 
note  on  the  power  of  the  state  to  Impose  burdens 
on  interstare  telegraph  and  telephone  companies 
with  the  case  of  Postal  Teleg.  Cable  Go.  v.  Balti- 
more, ante,  161. 

Insurance  companies. 

That  the  business  of  insurants  is  not  commerce 
which  a  foreign  corporation  has  a  riiirht  to  enffaffe 
In  under  federal  lawe  is  fully  established  in  Paul 
y.  yirffinla.  75  U.  8. 8  Wall.  168. 10  L.  ed.  857;  Ducaf 
V.  Chicago,  77  U. ».  10  WaU.  410, 10  L.  ed.  072:  Liver- 
pool  &  L.  L.  ft  F.  Tos.  Go.  v.  Oliver.  77  U.  8. 10  Wall. 
666,  10  L.  ed.  1020:  Home  Ins.  Go.  of  New  York  v. 
Aoirusta.  03  U.  8. 116, 28  L.  ed.  825;  People  v.Tbur- 
ber,  18  Til.  654;  Farmers  ft  Merchants  Ins.  Go.  v. 
Harrah.  47  Ind.  286:  List  v.  Com.  118  Pa.  882;  State 
▼.  Phipps.  18  L.  R.  A.  657, 60  Kan.  600. 

As  to  restrictions  on  forelim  Insarance  com- 
panies, see  note  to  State  v.  Aokerman,  ante,  208. 

Packet  company. 

The  provision  of  article  286  of  the  Louisiana  Con- 
stitution requirinirforelirn  corporations  before do- 
Inir  business  in  that  state  to  have  a  known  place  of 
businesB  and  an  authorised  a«ent  is  an  unlawful 
Inter ferenoe  with  interstate  commerce  when  ap- 
plied to  a  packet  company  euRRcred  in  Interstate 
transportation  with  venels  licensed  underact  of 
ooDgress  for  the  coastlnff  trade.  New  Orleans  ft  M. 
Packet  On.  v.  James  (C.  0.  B.  D.  Jm,)  1  Inters.  Com. 
Bep.  000,  aSFted.  Bep.  SL 

J2arpren  eompanles. 
In  Lelonp  v.  Port  of  Mobile.  127  U.  8. 64a  82  L. 
ed.  81,  It  was  said  that  in  view  of  the  course  of  de- 
cisions subsequently  made,  the  ordinance  involved 
In  the  case  uf  Osborne  v.MobUe,  88  U.  S.16WalL470, 
84L.  R.  A. 


21  L.  ed.  470,  which  imposed  a  license  tax  on  an  ex- 
press company  or  railroad  company  bavinfr  a  busi- 
ness extending  beyond  the  limits  of  the  state- 
greater  than  that  imposed  on  such  companies^ 
whose  business  was  confined  to  the  state  or  city«. 
and  which  was  there  held  constitutional,  ^^ould 
now  be  regarded  as  repugnant  to  the  power  con- 
ferred upon  convress  to  r^rulate  commerce  among 
the  several  states.**  • 

A  privliege  tax  Imposed  on  a  foreign  express- 
company  engaged  in  interstate  transportation  la 
Invalid  as  to  such  business  but  valid  as  to  business- 
performed  exclusively  within  the  state.  United 
States  Bxp.  Go.  v.  Hemmingway.  80  Fed.  Bep.  60. 

No  license  tax  can  be  imposed  by  a  state  on  an  ex- 
press company  of  another  state  ensraged  in  inters 
state  transportation  so  far  as  that  business  Is  con- 
cerned, but  it  Is  otherwise  as  to  merely  local, 
business  within  the  state.  Welts.  Forgo  ft  Go.  v». 
Northern  Paa  B.  Go.  23  Fed.  Bep.  460. 
RaUnHUi  companies. 

A  tax  upon  a  foreign  railroad  corporation  f or the^ 
privilege  of  keeping  in  the  state  an  office  for  tJb^ 
use  of  Its  officers,  stockholders,  agents,  and  em* 
ploy6s  is  unconstitutional  as  a  tax  upon  commerce,, 
where  Its  railroad  is  a  link  in  a  through  Une  of  in- 
terstate transportation.  Norfolk  ft  W.  B.  Co.  v.. 
Pennsylvania,  186  U.  8.  114, 84  L.  ed.  804.  8  Intecs. 
Com.  Bep.  178.  reversing  114  Pa.  266. 

To  similar  elfeot  is  the  decision  in  MoCall  v.  Osll- 
fomla,  186  U.  8. 104, 84  L.  ed.  801,8  Inters.  Com.  Kep. 
181,  in  which  a  license  tax  imposed  upon  an  axent 
of  a  railroad  doing  business  between  New  York  and. 
Chicago  for  the  privilege  of  doing  business  In  Sao 
Francisco,  which  consisted  in  procuring  passengers* 
for  that  line,  but  not  in  selling  tickets  or  receivloc- 
or  paying  out  money  for  the  company,  was  a  Isjl 
upon  Interstate  uommeroe. 
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Supply  JHteh  Co,  ▼.  EUiott,  10  Colo.  881; 
JDehter,  South  Park  dt  P.  R,  Co.  ▼.  Edrp,  6 
Colo.  424;  Brown  ▼.  Fink,  48  N.  C.  878;  I^rink 
▼.  Ooe,  4  0.  Greene.  555,  61  Am.  Dec  145; 
Moyttahan  t.  Moore,  9  Micb.  9,  77  Am.  Dec. 
48^{,  also  note  cootaioing  a  full  collectioQ  of 
authorities. 

If  a  dtrbt  or  duty  be  not  dvcharged  hy  a 
tender  and  refusal,  the  tender  must  be  pleaded 
urirb  a  profert  in  curia. 

^inn  V.  BaUteU,  1  Fla.  801,  46  Am.  Dec. 
857;  5  Baron,  Abr.  tiUe  Tendtr,  R  4;  Uarley  ▼. 
Vauee,  17  Mai's.  892. 

No  vrofort  in  curia  beini^  either  alleged  or 
proven,  it  was  proper  for  the  court,  on  the 
motion  of  the  plaintiff,  to  enter  Judgment  for 
the  plaintiff,  for  that  portion  of  the  ''first  cause 
of  action,"  which  was  adniltied  to  be  due  by 
the  averments  of  the  ''second  defense." 

Monroe  ▼.  C/taldeek,  78  111.  482;  CarUyy. 
Vance,  and  Spann  v.  /iaUzell,  Htpra. 

A  foreign  corporation,  aUhoiigh  it  has  not 
complied  with  the  requirements  of  the  statutes, 
in  respect  to  filing  of  the  certificates,  may  }et 
carry  on  business  in  this  stale,  acquire  and'hold 
real  and  personal  property,  and  maintain  suits 
in  our  courts.  The  only  penalty  thereby  in- 
curred istherenderinsof  the  officers  and  agents 
of  the  corporation  liable  for  the  debts  of  the 
corporation. 

Vtiejif  V.  Clark- Gardner  Lode  Min.  Co.  4 
Colo  869;  Northwestern  Mut,  U  Ins.  Co.  v. 
Overholt,  4  Dill.  287;  Cooper  Mfg.  Co.  v.  Fer- 
ovsoft,  118  n.  8.  727,  28  L.  ed.  1187:  FritU  v. 
Talmer,  182  U.  8.  2^2,  88  L.  ed.  817. 

Under  these  decisions,  the  "first  defense"  of 
the  defendant  would  appear  to  have  constituted 


no  defense  at  all  to  plaintiff's  action.    It  wai> 
utterly  and    hopelessly  inRufi9cient.    It  pre 
sen  ted  no  issuahle  facts.    It  was  frivolous  in 
the  extreme.    The  court  was  justified  in  re- 
garding ii  as  a  mere  nullity. 

Fiizgibbon  v.  Catwrt.  89  Cal.  261;  Fdch  v. 
Beaudry,  40  Cal.  448;  Oale  v.  James,  11  Colo. 
540:  Brown  v.  Fink,  48  N.  C.  8'«8. 

The  "first  defen.«e"  raised  no  issuable  fact. 
It  was  hopelessly  insufficient;  it  presented  no 
defense,  no  bar  to  the  action.  If  the  court  had 
passed  upon  the  demurrer  before  entenng^ 
judgment  by  default,  it  must  have  been  sus- 
tained. Were  this  court  to  revene  the  judg- 
ment and  remand  the  cause,  the  district  court 
would  then  be  obliged  to  sustain  thedemurrer» 
nothing  would  be  gained.  The  same  jude> 
ment  would  again  be  rendered  on  the  pleaa- 
ings. 

Peshine  V.  f^epperson,  17  Gratt.  472.  94  Am> 
Dec.  470;  Creel  ▼.  Brown,  1  Rob.  (Va.)  265. 

During  the  term  wherein  any  judicial  act  i» 
done,  the  record  lemaineth  in  the  bieast  of  th& 
judge^iof  the  court,  and  in  their  remernbrance, 
and  therefore  the  roll  is  alterable  during  that 
term,  ns  the  judges  shall  direct;  but  when  thfr 
teim  is  passed,  then  the  record  is  of  roll,  and 
admitted  no  al(erati<in,  averment^  or  proof  to 
the  contrary.  Co.  Litt.  260a.  Of  the  law  thua 
laid  down,  the  only  part  remaining  unshaken 
to  the  present  time  is.  that  during  the  term,  the 
proceedings  remained  in  the  breast  of  the* 
judges.  Kot  only  the  records,  during  that 
time,  are  subject  to  the  revision  of  the  court, 
but  the  judgment  itself  may  be  altered,  revised, 
or  revoked,  as  well  as  amended  in  respect  to 
ciciical  errors  and  matters  of  form. 


Bndoe  comvany. 

A  New  Tnrk  oorporation  authorized  by  act  of 
oonjrreas  to  construct  a  bridge  across  Staten  Island 
aouod  or  **  Arthur  Kill"  cannot  be  prevented  by 
statute  of  New  Jersey  from  oonstruoting  a  bridire 
at  tbttt  place.  Stockton  v.  Baltimore  &  N.  T.  R. 
Co.  32  Fed.  Rep.  9. 

The  validity  of  a  tax  on  a  foreisrn  corporattOD  In 
afar  furiD  is  not  here  touched  upon,  except  so  far 
as  the  tax  is  In  tbe  nature  of  a  license  tax  Imposed  i 
as  a  condition  of  permitting  the  oompauy  to  do  | 
tnnineNB  in  tbe  state,  thouirb  very  similar  questions 
arise  in  oases  of  taxation  in  other  forms  which  is 
alleged  to  constitute  a  burden  on  intorstaie  oom- 

TYttdlng  eompanies. 

Bat  a  foreign  corporation  selling  its  manufac- 
tured goods  in  a  state  by  traveling  solicitors  was 
held,  by  an  opinion  of  the  attorney-general.  In 
Pennsylvania  to  be  bound  by  the  Pennsylvania 
statute  requiring  the  corporation  to  file  a  state- 
metit  of  a  known  place  of  business  nnd  a  known  I 
agent  within  the  state.  Be  Goulds  Mfg.  Go.  of  New 
York,  14  Pa.  Oo.  Ct.  Bep.  179.  This  opinion  seems  | 
to  t>e  very  ol^arly  wrong  in  the  light  of  the  other 
authorities  on  the  question.  | 

It  is  held  by  tbe  courts  as  in  the  main  case  a  sale 
ef  goods  in  another  state  by  a  foreign  corporation 
and  a  delivery  of  ttiem  in  the  state  constitutes  in- 
texstare  oomm«>roe  which  cannot  be  affected  by 
state  statute  requiring  a  foreign  corporation  to  file 
Its  articles,  etc  as  a  condition  of  doing  business. 
Lyons-Thomas  Hardware  Oo.  v.  Reading  Hardware 
Oo.  rrex.i  Feb.  7,  ISOS;  American  Starch  Oo.  v.  Bate- 
man  (Tex.)  May  81.  ItfSS;  Bateman  v.  Western  Star 
Min.  Go.  1  Tex.  Olv.  App.  W,  4  Inters.  Com.  fiep. 
tn;  Seed  ▼.  Walker,  2  Tex.  av.  App.  U. 
S4  U  R.  A. 


Tbe  same  doctrine  was  declared  by  two  of  the- 
Justiues  of  the  Supreme  Court  of  the  United  State» 
in  Cooper  Mfg.  Co.  v.  Ferguson.  113  U.  8.  7S7,  28  L. 
ed.  1187.  but  the  decision  was  based  by  tbe  majoilty 
of  tbe  Justices  on  other  grounds  without  passing- 
upon  this  question. 

Following  this  decision  in  a  parallel  case  but  with> 
out  discussing  tbe  subject  of  commerce,  was  tbe 
decision  In  Fuller  &  J.  Mfg.  Co.  v.  Foster  (Dak.> 
Oct.  4, 1888. 

In  Boulden  v.  Ester  ^rgan  Co.,  fl2  Ala.  182,  the 
conditional  sale  of  a  piwtin  by  a  foreign  corporation 
was  held  to  t>e  Invalid  because  the  corporation  had 
no  right  to  do  business  in  tbe  state:  but  nothing 
was  said  about  interstate  commerce  and  it  does  not 
appear  that  the  piano  was  sent  from  another  state. 

In  Webber  v.  Virginia.  108  U.  8. 847. 28  L.  ed.  668, 
a  license  tax  on  a  sewltig  machine  agent  selling 
machines  for  a  corporation  of  another  state  was- 
held  void  as  an  unconstitutional  Interference  with 
commerce.  The  statute  discriminated  against 
manufacturers  of  other  states  and  was  held  void 
on  this  account  The  fact  that  the  manufacturer 
was  a  corporation  did  not  affect  the  question. 

This  is  establlsbed  doctrine  as  to  drummers  or 
commercial  travelers,  and  tt  is  immaterial  whether 
they  are  traveling  for  corporations  or  individuals. 
See  oases  on  this  point  in  note  on  peddlers  and  drum* 
mers  as  related  to  Interstfite  oommeroe,  with  the 
case  of  Re  Spain,  14  L.  K.  A.  97. 47  Fed.  Rep  :e06. 

And  in  the  main  case  Kinobl  v.  Bbgk  &  Pauu 
LiTHOGBAPHiHO  Co.  it  Is  declared  that  to  give  » 
state  constitution  and  statutes  as  to  foreign  oorpo> 
rations  a  construction  which  would  not  permit  a 
foreign  corporation  to  bring  an  action  in  the  state* 
for  goods  delivered  in  the  state  under  a  contract 
made  in  another  state  would  make  them  an  uncoiK 
stitutional  regulation  of  commerce. 
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Freem.  Judgm.  g  09;  Sherman  v.  Nixon,  37 
Ind.  164;  Hvgha  t.  Hin^,  69  lod.  94;  White 
▼.  BlakB,  74  Me.  493,  and  cases  cited;  Sidener 
▼.  CoanB,  83  Ind.  188;  TxUtaY,  Griffith,  57  lod. 
829;  MiOer  y,  Bayce.  60  Ind.  192:  MitcheU  ▼. 
Lincoln,  78  Ind.  684;  Oontoay  v.  Day,  79  Ind. 
318;  Rickman  v.  Riekman,  6  Lea,  485. 

The  court  below  had  the  undoubted  right, 
upon  motion,  to  correct  or  amend  the  judg- 
meoi,  inasmuch  as  the  same  had  been  entered 
for  the  wrong  amount. 

Doane  ▼.  OUnn,  1  Colo.  456;  Wo^fleff  v.  Leb- 
•anon  Afin.  Co.  8  Colo.  296. 

A  Judgment,  or  any  other  material  part  of  a 
record  may  be  amended  or  corrected  in  the 
court  below  while  the  cause  is  pending  in 
another  court  on  appeal  or  writ  of  error. 

Rew  V.  Barher,  2  Cow.  408, 14  A.m.  Dec.  515; 
Freem.  Judgm.  ^  71,  aud  cases  cited;  Wolflej/  ▼. 
Lebanon  Min.  Co,  supra;  State  v.  Delafield,  69 
Wis.  268;  Morris  y.  Peck,  78  Wis.  482. 

Hayt»  /.,  delivered  the  opinion  of  the 
•court: 

The  first  <wsignment  of  error  has  refer- 
ence to  the  judgment  of  April  23,  1890,  for 
$882.78.  That  this  Judgment  was  excessive 
to  the  amount  of  $7.78  has  at  all  times  been 
4tdmitted  bv  appellee,  and  the  only  question 
to  be  considerea  with  reference  thereto  is  as 
to  the  right  of  the  court  below  to  correct  the 
same,  as  was  attempted  by  the  Judgment  en- 
tered June  80,  1890.  It  is  apparent  from  the 
record  before  us  that  the  excess  in  the  amount 
•of  the  first  Judgment  resulted  from  a  clerical 
mistake  of  the  clerk  in  entering  the  same. 


It  was  not  the  judgment  asked  for  by  the 
plaintiff  nor  the  one  ordered  by  the  coun. 
Appellant,  however,  enters  into  an  argument 
to  show  that  the  excess  in  the  judgment  re- 
sulted from  a  judicial,  and  not  a  clericnl. 
error.  If  this  were  true,  there  is  excellent 
authority  in  support  of  the  right  of  the  trial 
court  to  correct  the  error,  even  after  the  ap- 
peal was  taken  to  this  court.  See  RicJiardmn, 
V.  Mellish,  8  Bing.  846;  Rew  v.  Barker.  % 
Cow.  408,  14  Am.  Dec.  515.  and  notes;  Can- 
ningham  v.  Fontaine,  25  Ala.  644 ;  Bow  r. 
Whitman,  86  Ala.  604;  Bunt  v.  WaUis,  6 
Paige.  871,  8  L.  ed.  1026 ;  Browner  v.  Davis, 
15  Cal.  9;  Tryon  v.  Sutton,  13  Cal.  490. 

In  Richardson  v.  Hellish,  supra,  an  appli- 
cation to  amend  was  made  in  the  lower  court, 
pending  an  appeal.  In  allowing  the  amend- 
ment, Best,  Uh,  </.,  said :  **If  we  do  not  make 
this  amendment,  the  court  of  kiug*s  bench 
must  give  Judgment  on  a  false  record.  We 
are  doing  what  will  enable  the  court  of 
king*s  bench  to  do  iustice.  ...  I  have 
no  doubt  that  the  king's  bench  will  suspend 
their  judgment;  but,  should  we  be  disap- 
pointed in  this,  and  the  defendant  in  error, 
instead  of  taking  a  venire  de  novo,  brings  a 
writ  of  error,  it  will  be  our  duty  to  certify 
to  the  house  of  lords,  as  the  court  of  king's 
bench  did  in  Dunbar  v.  Hitdicoek,  8  Maule 
<&  8.  594,  that  the  record  sent  to  that  house 
is  a  defective  record,  which  will  enable  the 
house  of  lords  to  set  this  matter  right."  In 
Cunningham  v.  Fontaine,  supra,  tJbe  Judg- 
ment of  the  trial  court  was  amended  in  thai 
court  nunc  pro  tunc,  pending  a  writ  of  error. 


Therefore  a  statute  prohibiting  a  foreign  corpo- 
-ration  from  doioff  buBiDeas  without  a  known  piaoe 
of  businesB  and  an  agent  In  the  state  doea  not  apply 
to  a  sale  of  goods  and  delivery  of  them  In  the  state, 
And  a  8u It  for  the  purchase  price.  Wile  &  Briokner 
Oo.  V.  Onsel,  1  Pa.  Dist.  Rep.  187. 

In  an  acdon  by  a  foreign  corporation  for  a  debt 
•due  for  shoes  sold  and.shipped  from  another  state 
to  the  defendant,  the  fact  that  the  corporation  bad 
not  an  agent  and  known  place  of  bueiness  in  the 
atate  as  required  In  order  to  be  permitted  to  do 
business  there  Is  Immaterial  (Ware  v.  Hamilton 
Brown  Shoe  Ck>.,  98  Ala.  146),  since  any  attempt  to 
Interfere  with  such  busineflB  would  be  an  interfer- 
ence with  Interstate  commerce. 

And  the  amount  due  from  an  agent  of  a  foreign 
corporation  on  an  account  for  sewing  machmea 
which  he  had  sold  can  be  mcovered  by  the  corpo- 
ration, although  it  had  failed  to  comply  with  the 
requirements  of  a  state  statute  Imposing  conditions 
on  the  right  to  do  business,  since  the  transaction 
\9  a  commercial  one  which  was  lawful  notwith- 
•standmg  the  statute.  Singer  Mfg.  Co.  v.  Hardee, 
4  N.  M.  176. 

So  a  sale  of  brick  to  be  delivered  by  a  foreign 
•corporation  within  the  state  and  sent  from  another 
state  is  an  act  of  Interstate  commerce  which  cannot 
be  affected  by  state  statute  prescribing  conditions 
on  the  doing  of  husiness  by  a  foreign  corporation. 
Oook  ▼.  Borne  Brick  Ck>.  96  Ala.  409. 

The  court  in  Williams  v.  Hlntermeister,  M  Fed. 
Bep.  889,  inclined  to  the  opinion  that  the  business 
of  a  piano  and  organ  company  incorporated  in 
•another  state  was  of  a  commercial  nature,  whiob 
the  company  was  entitled  to  carry  on  without  com- 
plying with  conditions  of  the  state  laws. 

The  business  of  manufacturing  and  selling  pat- 
dented  machines  by  a  foreign  corporation  which 
owns  the  patents  was  held  not  subject  to  state  re- 
34  L.  R  A. 


strlctlon.  In  Shook  v.  Singer  Mfg.  Go.  61  Ind.  530 
Grover  v.  Butler,  68  Ind.  464;  Walter  A.  Wood 
Mowing  Maoh.  Oo.  v.  Oaldwell,  54  Ind.  890,  SB  Am. 
Bep.  641. 

But  in  Webber  v.  Virginia,  lOB  U.  8.  847,  M  L.  ed. 
666,  it  was  established  that  the  mere  fact  that  ar- 
ticles were  patented  did  not  prevent  a  state  from 
imposing  a  license  tax  on  their  sale  by  agents  of 
foreign  manufactures.  Yet  the  statute  was  held 
void  as  an  unconstitutional  interference  with  com- 
merce because  it  was  aimed  at  manufactures  from 
outside  the  state.  In  this  case  the  agent  of  a  sew- 
ing machine  company  of  another  state  was  held  en- 
titled  to  sell  its  machines  without  paying  the  li- 
cense tax. 

An  agent  of  a  foreign  oorporatlon  is  not  exempt 
on  the  ground  that  he  is  engaged  in  mterstate  com- 
merce from  a  hcense  tax  imposed  on  agents  seilins 
stove  ranges,  provided  the  ranges  sold  by  him  have 
been  previously  brought  Into  the  state.  Hynea  v. 
Briggs,  41  Fed.  Bep.  468.  See  note  as  to  peddlers 
and  drummers,  with  Be  Spain  ((X  C.  B.  D.  N.  C)  14 
L.  B.  A.  97. 

PubUOttno  companies. 
Soliciting  and  receiving  subscriptions  for  a  news- 
paper In  another  state  is  not  doing  businesB  therela 
by  a  foreign   corporation.    Benrd   v.   Unloo  ft 
American  Pub.  Ck>.  71  Ala.  60. 

Loanina  eomponfes. 

That  the  loaning  of  money  by  foreign  corpora- 
tions engaged  in  chat  business  is  not  a  matter  of 
interstate  commerce,  but  may  be  subjected  to  oob- 
ditions  by  a  state,  is  declared  in  Nelms  v.  Bdlnburv 
Land  Mortg.  Co.  99  Ala.  167. 

For  recognition  or  exclusion  of  foreign  corpora- 
tions generally,  see  note  to  Cone  Bxport  ft  Commit 
Blon  Oo.  V.  Poole,  ante,  289.  B.  A.  R. 
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:mDd  the  amended  ladgment  certified  to  the  ap- 
pellate court,  and  a  reversal  thereby  avoided. 
in  the  case  before  us  the  error  was  purely 
•clerical.  The  motion  of  plaintiff  was  not 
for  a  ludgment  for  $882.78,  but  for  a  judg- 
ment for  that  part  of  the  first  cause  of  action 
-not  controverted,  and  the  order  of  the  court 
follows  closely  this  language.  It  is  as  fol- 
lows :  "  It  is  ordi^red  by  the  court  that  Judg- 
anent  by  default  be  entered  herein  against 
4aid  defendant  upon  that  part  of  plaint  iff  *s 
'first  cause  of  action'  not  controverted  by 
«Aid  defendant's  answer,  and  let  the  same  be 
lecorded  in  the  ludgment  book."  If  anv- 
tlilng  additional  is  necessary  to  establish  the 
^act'that  the  excess  in  the  amount  of  the 
judgment  of  April  28,  1890,  resulted  from  a 
mlsSike  on  the  part  of  the  clerk,  it  is  to  be 
found  in  the  judgment  of  the  district  court 
Tendered  on  the  80th  day  of  June,  1890,  in 
which  it  is  specifically  adjudged  that  the 
^rror  in  the  former  judgment  resulted  en- 
tirely from  a  mistake  in  the  entry  thereof. 
It  has  been  held  by  this  court  that  a  judg- 
ment **  is  what  is  considered  and  ordered  by 
the  court,  and  not  necessarily  what  is  entered 
by  the  clerk."  Oaynor  v.  Clements,  16  Colo. 
209.  Appellant  cannot,  by  appealing  from 
a  judgment  never  rendered,  compel  this  court 
to  decide  such  an  appeal,  or  deprive  the  trial 
•court  of  the  power  of  correcting  the  unau- 
thorized act  of  its  clerk.  In  so  far  as  the 
Tiews  expressed  in  Breene  v.  Booth,  8  Colo, 
Jkpp.  470,  are  inconsistent  herewith,  they  do 
not'  meet  with  the  approval  of  this  court. 
The  claim  of  appellant  to  the  effect  that  he 
has  a  right  to  have  the  first  judgment  cor- 
rected in  this  court,  rather  than  the  court 
1)elow,  has  no  foundation  in  logic  or  law. 
Reviews  are  had  and  appeals  al  lowed  for  the 
purpose  of  correcting  errors  that  the  trial 
-Gonrt  is  unwilling  or  unable  to  correct.  In 
this  case  the  error  was  fully  corrected  in  the 
Trial  court,  and  the  occasion  for  an  appeal  on 
•account  of  tlie  excess  in  the  amount  of  the 
jad.ement  was  therebv  avoided. 

The  remaining  assignments  of  error  may 
tie  considered  together.  They  relate  to  the 
Tight  of  the  court  to  enter  judgment  without 
rilrst  disposing  of  the  demurrer  to  the  first  de- 


fense. Undoabtedly  good  practice  required 
a  rulinff  directly  upon  this  demurrer.  But 
to  entitle  appellant  to  any  relief  in  this  court 
by  reason  of  the  omission  he  must  not  only 
show  that  error  intervehed,  but  also  that  he 
was  prejudiced  thereby.  The  first  defense 
is  based  upon  the  failure  of  appellant,  a  cor- 
poration organized  under  the  laws  of  another 
state,  but  doing  business  in  this  state,  to  file 
a  certificate  as  required  by  section  10,  art. 
15,  Const,  and  by  sections  499,  500.  Mills' 
Anno.  Stat.  Although  by  such  failure  all 
officers,  agents,  and  stockholders  of  the  com- 
pany subject  themselves  to  certain  personal 
liabilities,  it  is  no  defense  to  the  present  ac- 
tion. In  case  of  noncompliance,  tne  penalty 
of  personal  liability  of  officers,  agents,  etc., 
was  deemed  sufficient  by  the  legislature,  and 
will  not  be  enlarged  by  the  courts.  This 
has  been  decided  in  a  number  of  cases.  Utley 
V.  Clark' Gardner  Lode  Min,  Co,  4  Colo.  869 ; 
Northwestern  Mut.  L.  Im.  Co.  ▼.  OverhoU,  4 
Dill.  287;  Cooper  Mfg.  Co.  t.  Ferguson,  113 
U.  S.  727,  28  L.  ed.  1137;  Fritts  v.  Palm&r, 
182  U.  S.  282.  83  L.  ed.  817.  In  this  case 
appellee  contracted  to  make  the  calendars  at 
its  place  of  business  in  Wisconsin^  and  de- 
liver them  to  appellant  in  Colorado.  To 
give  the  state  constitution  and  statutes  the 
construction  claimed  by  appellant  would  be 
to  permit  a  state  to  regulate  commerce  among 
the  states,  authority  for  which  is  conferrea 
exclusively  upon  congress.  U.  S.  Const,  art. 
1,  g  8.  8ee  opinion  by  Mr.  Justice  Matthews 
in  Cooper  Ujg.  Co.  v.  Ferguson,  supra.  For 
those  reasons  the  first  defense  ought  to  have 
been  held  insufficient,  and  the  demurrer 
thereto  sustained.  The  same  result  was, 
however,  reached  upon  the  motion  for  judg- 
ment upon  the  pleaoings.  The  defect  in  this 
defense  was  not  such  as  could  have  been 
cured  by  amendment  hence  appellant  is  in  no 
way  prejudiced  by  the  course  adopted.  The 
error  in  the  proceeding  was  one  of  form,  and 
not  of  substance,  and  will  not  avail.  Civil 
Code  1887,  g  78. 

The  judgment  mil  be  affirmed. 

Petition  for  rehearing  denied  January  1& 
1894. 
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1.  A  provtdon  of  a  statute  Imposliiif  a 
penalty  **tor  eyretey  day  that  bnatneas 


Is  done  by  a  fbrel§^  eorporatioii  with- 
out registering'**  as  required  by  law  does  not  of 
Mself  make  void  oontraots  made  by  such  corpo- 
ration while  unregistered. 

8*  Betalnlngf  and  making  noe  of  ma- 
terials and  neirlectinir  to  return  or  offer 
to  return  them  will  not  authorise  a  recovery  for 
tbelr  price,  under  a  contract  providing-  for  pay- 
ment when  the  work  Is  **ln  good  working  order.** 

8*  That  the  li^ht  eompliee  with  the  con- 


JTora— FoUditv  of  emUraets  made  hy  forelan  ear' 
vorations  which  have  not  eomvlied  unth  statvtoru 
eondlUons  of  the  righi  to  do  husinew  In  a  stau. 

Much  confusion  exists  both  in  the  reports  and 
-text^tiooks  as  to  the  validity  of  a  contract  made  by 
A  foreign  corporation  which  has  not  acquired  the 
sight  to  do  business  in  the  state  by  complying  with 
^  L.  R.  A. 


conditions  imposed  by  statute.  Treatises  on  cor- 
poracionH  have  hardly  touched  the  question  or  have 
stated  a  rule  without  noticing  decisions  to  the  con- 
trary. Much  of  the  confusion  existing  In  the  re- 
ports has  arisen  from  the  failure  of  the  courts  In 
some  of  the  earlier  oases  to  distinguish  t>ecwebn 
the  right  of  the  foreign  corporatien  to  set  up  its 


52ee  also  25  L.  R.  A.  819;  26  L.   R.  A.  252;  29  L.  R.  A.  712:  :«  L.  R.  A.  23d; 
-^H  L.  R.  A.  .545 
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tract  at  the  moment  the  equipaient  Is 
completed  wlil  not  entitle  the  seller  to  the 
prioe  uoder  a  contract  to  furnish  aa  electric  llffbt 
equlpmeut  of  certain  power  which  provides  for 
payment  when  the  work  is  '*found  to  be  in  ffood 
workinir  order.*'  if  a  practical  test  within  a  rea- 
sonable time  thereafter  demonstrates  ttiat  the 
required  power  has  not  been  attained. 

4.  Interest  from  the  time  the  action  was 
bniuirht  may  be  added  in  case  of  the  recovery  by 
the  seller  of  the  contract  price  of  an  electrical 
equipment. 

6»  A  contract  to  pay  ft»r  the  services  of 
one  expert  in  putting  in  an  electrical  equip- 
ment will  not  authorize  a  recovery  at  contract 
rates  for  the  services  of  two. 

(]iarch«,1804j 

APPEAL  by  defendant  from  a  judgment  of 
tl:e  Superior  Court  for  King  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  contract  price  of  a  certain  electrical 
equipment  furnished  by  plaintiff  to  defendant. 
Utcerseii. 
Tbe  facts  are  stated  in  the  opiolon. 


JHeinn.  HnghBUf  Hastin|^  A  Stedmaa*. 

for  appellant: 

The  contract  was  illegal. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  872; 
Bank  of  United  States  v.  Otflens,  27  U.  8.  » 
Pet.  527,  7  L.  ed.  508;  Miller  t,  Amnum, 
145  U.  8.  421,  86  L.  ed.  759;  Dillon  v,  Allen, 
46  Iowa,  299,  26  Am.  Rep.  145 ;  8wann  ▼. 
Steann,  21  Fed.  Kep.  209. 

Mteere,  Preston*  Albertaon  ib  l^fm'- 
worth  and  Burke,  Shepard  Jk  WoodSr 
for  respondent: 

A  corporation  chartered  by  one  state  can  re- 
cover in  the  courts  of  another  on  a  contract 
made  and  performed  in  the  latter  state,  in  lb» 
absence  of  a  hical  prohibitory  statute. 

Story,  Gonf.  L.  ^  48;  Bank  cf  AvguOa  ▼. 
EarU.  88  U.  8.  18  Pet.  591,  10  L.  ed.  809;  » 
Morawetz,  Priy.  Corp.  §g  960-962;  2  Beach^ 
Corp.  g  614. 

The  penalty  provided  by  the  statute  for  % 
failure  to  comply  with  the  registration  laws  is 
exclusive  of  any  other. 

2  Mora  wet  z,  Priv.  Corp.  $S  65, 66;  2  Beach^ 
Priv.  Corp.  g  415;  Sedgw.  Sut.  A  Const.  L. 


own  deftiult  as  a  defense  and  the  rlirht  of  the  other 
party  to  set  up  such  failure  of  the  corporation* 
when  the  corporation  itself  attempted  to  enforce 
the  contract.  This  same  confusion  has  led  the  au- 
thor of  one  text -book  to  slate  that  the  weiffht  of 
authority  is  In  favor  of  the  validity  of  a  contract 
made  by  a  foreiffn  corporation  which  has  not  com- 
plied with  statutory  conditions  of  tbe  riirht  to  do 
business,  where  the  statutes  do  not  expressly  de- 
clare such  cooirects  void,  but  have  merely  prohib- 
ited such  corporations  from  doinir  buslneas  until 
oompIiHnce  with  the  conditions,  and  imposed  a 
penalty  for  violation  of  the  statute.  This  writer 
obtained  a  supposed  welgrht  of  authority  to  this 
effect  only  by  including  amouR  the  decisions  cited 
to  support  this  statement,  cases  In  which  a  f  orelfrn 
Insurance  company  has  not  been  allowed  to  defeat 
Its  own  liability  on  a  policy  because  of  its  own  fail- 
ure to  comply  with  statutory  conditions.  These 
cases  are  manifestly  baaed  properly  on  the  doctrine 
of  estoppel,  denying  the  riffbt  of  the  corporation 
to  set  UD  its  own  wron^  as  a  defense  a^inat  its 
own  contract.  Nevertheless,  after  all  allowances 
and  explanations,  cooslderable  conflict  exists 
among  tbe  decisions. 

Wh€,re  a  penalty  i»  imvoeed. 

The  statutes  of  several  states,  with  some  differ- 
ences of  lamruatre.  declare  that  forei^  corpora- 
tions shall  not  be  permitted  to  do  business  unill 
compliance  with  certain  conditions,  and  further 
provide  a  penalty  for  violation  of  the  statute. 

Under  such  statutes  the  courts  In  numerous  cases 
have  held  that  contracts  made  by  foreign  corpora- 
tions which  had  not  complied  with  the  statutory 
conditions  wi^uld  not  sustain  a  right  of  action  In 
favor  of  the  corporation.  Dudley  v.  Collier,  87 
Ala.  481:  Gary-Lombard  Lumber  Co.  v.  Thomas,  00 
Tenn.  687:  Pennington  v.  Townsend,  7  Wend.  276; 
Dundee  Mortgage  Trust  ft  Investment  Co.  v. 
Klxon.  96  Ala.  818;  Boulden  v.  Bstey  Organ  Co.  90 
i^ia.  182. 

Some  of  the  cases  are  insurance  cases  in  which 
the  same  doctrine  is  applied  to  defeat  a  right  uf  ac- 
tion by  the  corporation  for  the  premium,  where 
the  business  was  dune  without  complying  with  tbe 
statutory  conditions  under  statutes  providing  a 
penalty  for  so  doing.  Cincinnati  Hut.  Health 
Assur.  Co.  V.  Rofentbal.  65  HI.  86,  8  Am.  Kep.  6S6: 
Franklin  Ins.  Co.  v.  LoulsvlUe  ft  A.  Packet  Co.  9 
Bush,  690:  The  Manistee,  6  Biss.  882;  American  Inii. 
Co.  V.  Stoy.  41  Mich.  886;  American  Ins.  Co.  v. 
M  L.  R.  A. 


Smith,  78  Mo.  888;  Stewart  v.  Northampton  Mut^ 
Live  Stock  Ins.  Co.  Srf  N.  J.  L.  488. 

In  Indiana,  the  decisions  under  such  a  statute^ 
Imposing  a  fine  upon  the  agent  of  a  foreign  insur- 
ance company  for  doing  unauthorized  l»uainess* 
and  in  addition  declaring  that  the  corporation  shall 
not  enforce  such  contracts  t)ef  ore  compliance  w\tk^ 
the  conditions,  hold  that  the  contract  Is  not  void  li> 
such  case,  but  Its  enforcement  suspended  untJl 
compliance.  Walter  A.  Wood  Mowing  Maoh.  Co» 
V.  Caldwell.  64  Ind.  270, 88  Am.  Rep.  641:  Smith  v. 
Little,  87  Ind.  648;  Singer  Mfg.  Go.  v.Br«>wn.«4lDd.. 
648;  DomesUo  Sewing  Mach.  Go.  v.  Hatfield.  58  Ind. 
187. 

Applying  the  same  doctrine  exactly  are  cases- 
which  deny  the  right  of  foreign  corporation  to- 
recover  on  a  krand  of  Its  agent  where  the  bustnesa 
is  prob iblted  u  nder  a  penal  i  y.  Thome  v.  Travellers 
Ins.  Co.  80  Pa.  16. 21  Am.  Rep.  89;  Mutual  Ben.  L. 
Ins.  Ca  V.  Bales,  92  Pa.  862;  Daniels  v.  Barney,  ST 
Ind.  207;  Barney  v.  Daniels,  82  Ind.  19L 

The  insutnciency  of  the  statement  by  a  foreign 
express  company  to  show  the  entire  amount  of 
capital  employed  in  Its  business,  as  required  by 
such  a  statute,  the  statement  t)eing  merely  of  the 
probable  amount  employed  In  the  state,  prevents 
the  company  from  doing  lawful  business,  and  con- 
sequently it  cannot  maintain  an  action  on  the  bond 
of  its  agent.    Barney  v.  Daniels,  supitk 

But  a  foreign  express  company  may  sue  Its  agent 
for  money  received  in  his  business  Cor  the  oom- 
pany,  although  the  statutory  provisions  have  not 
been  complied  with,  and  the  business  Is  lUegaL 
The  ag^nt  in  such  case  is  estopped  to  deny  the- 
rigbt  of  the  company.  United  States  Sxp.  On.  ▼• 
Lucas,  86  Ind.  861. 

So  in  Thome  v.Travellers  Ins.  Co.,  suptYi,  holdinr 
that  the  agent  and  his  sureties  are  not  liable  on 
his  l>ond  to  a  foreign  corporation,  where  bis  busi- 
ness is  forbidden  under  a  penalty,  the  court, 
remarked  that  It  was  not  an  action  against  the 
agent  alone  for  money  had  and  reoeivod.  Implying 
that  the  rule  might  be  different  In  such  a  case.  So^ 
the  agect^s  own  default  is  no  defense  to  suit  on  hls> 
bond.     Manhattan  Ins.  Co.  v.  Bills,  tt  Ohio  8t» 

All  contracts  made  by  a  foreign  corporation  and 
all  business  transacted  by  it  before  it  has  complied 
with  the  conditions  of  the  statute  are  Illegal  under 
the  Tennessee  statutes,  which  expressly  declare* 
that  they  shall  t>e  unlawful,  and  provide  a  penaitr 
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«  ed.  p.  840;  Sherwood  v.  Alvis,  88  Ala.  115; 
Tdetlo  Tie  S  Lumber  Co,  ▼.  Thomas,  88  W.  Va. 
4MM;  FritU  T.  Palmer.  133  U.  S.  2»9,  88  L.  ed. 
819;  Dearborn  Foundry  Co.  ▼.  Augustine,  5 
^iisb.  72. 

A  party  that  baa  had  the  benefit  of  a  con- 
tract fully  performed  by  a  corporation  is  es- 
topped to  plead  that  the  contract  was  ultra 
mie»  on  the_part  of  the  corporation. 

8  Beach,  Pri^.  Corp.  §  424. 

JPetition  for  rehearing. 

The  record  here  abowa  that  the  Terdict  ren- 
dered ia  fully  austained  by  the  testimooy,— to 
«uch  an  extent  indeed,  that  appellant  baa  at  no 
time  sought  to  attack  it  on  the  ground  of  in- 
«o<^cient  evidence. 

Tje  uncontradicted  proof  shows  that  all 
materiHls  and  labor  specified  in  the  contract 
-sued  upon  were  actually  furnished,  and  there 
la  ample  evidence  that  the  plant  when  com- 
pleted and  afterwnrds  was  in  good  working 
order  and  produced  every  result  that  the  plain- 
tiif  contracted  to  bring  about. 


Even  if  this  retention  and  use  of  the  plani 
did  not  alone  consritute  an  acceptance  and  ea- 
tabliab  the  liability  of  the  defendant  the  lury 
were  not  charged  to  that  effect  by  the  court. 

Although  detached  expressions  in  the  court's 
charge  to  a  Jury  if  consider*  d  as  independent 
expressions  may  be  technicHlly  erroneous,  yet 
if  the  instructions  as  a  wLote  and  as  considered 
together  fairly  atate  the  law,  in  no  wise  mis- 
leading the  Jury,  there  is  no  prejudicial  error. 

Sefttlle  Oae  d  Electric  LiglU  db  Motor  Co.  ▼. 
Seatl/e,  6  Wash.  101. 

The  only  effect  of  furnishing  two  experts 
instead  of  one  was  to  lessen  by  half  the  time 
of  complelinff  the  work,  a  result  plainly  to  the 
ad  vantage  of  the  defendant.  The  proof  showed 
that  these  two  men  were  equally  expert  and 
that  they  did  the  work  in  half  the  time  that 
one  alone  would  have  been  obliged  to  expend. 

Hoytt  «/.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  for 
materials  furuislied,  and  labor  performed,  in 
pursuance  of  a  written  contract  between  the 


therefor.  Uary-Lombard  Lumber  Go.  v.  Thomas, 
«  TeoD.  587. 

A  foreiirn  corporation  which  baa  violated  the 
4aw8  of  a  state  by  attempting  to  do  prohibited 
fmnking  business  cannot  recover  upon  a  check 
which  it  has  discounted,  altboufrh  the  statute 
merely  prescril^es  a  penalty  Cor  its  violation  and 
•does  not  expressly  declare  that  oontracta  in  the 
fvohibited  busineas  shaU  be  void.  Pennington  v. 
Townsend,  7  Wer«l.  «7«. 

An  airent  of  a  f  oreifm  corporation  which  baa  not 
•eomplied  with  conditions  of  the  riirbt  to  do 
business  under  a  statute  declarimr  it  **8hall  not  be 
lawful**  to  act  as  airent  and  provldlog  a  penalty  for 
«o  doing  csonot  recover  on  a  contract  for  services 
in  procuring  a  loan  of  money  from  such  corpora- 
tion.   Dudley  v.  Collier,  87  Ala.  43L 

On  the  other  hand  a  few  cases  have  decided  to 
-the  conrrary,  that  the  Impoeirion  of  a  peualty  for 
violation  of  a  statute  providing  that  a  foreign  cor- 
poration shall  not  do  business  until  certain  condi- 
tions have  been  complied  with  la  to  iM  taken  as 
excluding  an  mtention  to  make  oootraots  in  such 
ouautboriaed  busineas  void.  It  is  argued  that  to 
•dothla  would  be  to  impose  an  additional  penalty. 
Such  was  the  d<  cIsIod  in  Dearboi  n  Foundry  Ck>.  v. 
Au^oetme,  5  Wash.  07:  Toledo  Tie  &  Lumt)er  Co. 
V.Thomas,  88  W.  Va.  WM;  Northwestern  Mut.  L. 
Inn  Co.  V.  Overholt,  4  Dili.  287;  dark  v.  Middleton, 
18  Mo.  63. 

But  the  case  of  Toledo  Tie  k  Lumber  Co.  v. 
Thomas,  supra,  cites  as  authority  a  number  of 
eases,  none  of  which  in  reality  support  the  doc- 
trine. The  one  which  most  nearly  supports  it  Is 
that  of  Columbus  Ins.  Co.  v.  Walsh.  18  Mo.  SS9.  in 
which  the  court  Indeed  said  that  the  agent*s  fail- 
ure to  comply  with  the  conditiims  required  by 
etatnte  would  *^ot  disable  the  company  to  main- 
tain an  action,  or  render  it  unable  to  make  proper 
defense  to  an  action,**  but  the  action  which  the 
eourt  upheld  in  that  case  was  for  the  recovery 
back  of  money  paid  on  a  policy  under  mistake,  and 
was  therefore  not  teased  on  the  contracu 

On  this  case  of  Columbus  In^  Co.  v.  Walsh.  st«- 
jiro.  is  apparently  1  ased  also  the  decision  in  Ciark 
V.  Middlettm,  19  Mo.  68.  in  which  the  court  holds 
tiiat  the  agf*nt*8  failure  to  comply  with  statutory 
eonditlons  would  not  defeat  the  right  of  a  foreign 
insurance  company  to  recover  on  a  premium  note. 
This  deciaion  standa  against  a  very  large  number  of 
dedsiODs  wbich  deny  the  right  to  recover  premium 
^L  R  A. 


where  the  foreign  insurance  company  has  failed  to 
comply  with  statutory  provisions.  See  note  to 
Pbeniz  Ins.  Co.  v.  Pennsylvania  Co.  (Ind.)  20  L.  R. 
A.  406. 

The  case  of  Dearborn  Foundry  Co.  v.  Augustine, 
wpra.  was  one  in  wbich  a  loretgn  corporation 
brought  an  action  for  the  price  of  goods  shipped 
into  the  state  from  Chicago,  and  although  the  con- 
tract was  made  within  the  state,  it  would  si>em  to 
be  one  within  the  protection  of  the  federal  laws  to 
interstate  commerce  (See  nnU  to  Klmlel  v.  Beck  ft 
P.  Lithographing  Co.  (Colo.)  ante,  811.  and  on  thia 
ground  the  decision  might  be  upheld  irrespective 
of  the  ground  on  which  it  was  put  by  the  court. 

The  main  case,  Bdisoh  Gknkral  Electric  Co. 
V.  I'ANADiAir  PAcmo  Nav.  Co.,  is  decided  on  the 
ground  that  the  particular  language  of  the  clause 
imposing  the  penalty  has  no  tendency  to  show  an 
intent  to  prohibit  the  business,  or  declare  it  un- 
lawful. 1'he  penalty  prescribed  in  that  case  was 
*1nr  every  day  that  business  is  done*' and  m  this 
respect  was  like  the  case  of  Toledo  Tie  ft  Lumber 
Co.  V.  Thomas,  tupra^  In  which  the  penslcy  was 
**for  each  month  Its  failure  so  to  comply  shall  con- 
tlnue.**  The  language  in  such  cafcs  has  some 
tendency  to  Imply  that  the  leitislature  contem* 
plated  the  possibility  of  such  business  witLout 
compliance. 

The  case  of  Northwestern  Mut.  L.  Ins.  Go.  v. 
Overholt,  4 Dill.  287.  was  as  to  the  right  of  a  foreign 
corporation  to  take  a  mortgage  on  real  estate  in 
Colorado.  This  was  held  not  to  be  defeated  by  a 
statute  requiring  foreign  colorations  to  file  a 
copy  of  their  charter  or  other  evidence  of  incorpo- 
ration, and  the  failure  of  the  corporation  to  com- 
ply therewith,  where  there  was  nothin*:  to  indicate 
that  this  was  a  condition  on  which  a  corporation 
might  continue  in  business,  but.  on  the  contrary, 
a  penalty  was  given  for  the  default. 

The  cases  In  which  foreign  corporations  have 
been  held  liable  on  their  contracts  are  very  clearly 
di«tlngbishable  from  those  in  which  the  contract 
is  held  void  in  favor  of  the  corporation,  and  are 
mentioned  below  under  the  heading  as  to  es- 
toppel. 

While  in  the  last  analysis  the  question  is  one  of 
legislative  Intent  and  may  be  determined  1  y  slight 
indications  in  the  contexu  it  seems  absurd  to  say 
as  a  general  doctrine  that  a  contract  will  be  void 
if  it  is  merely  prohibited  by  statute  but  will  be- 
come legal  if  the  statute  in  addition  to  its  prohibi* 
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plaintiff  and  the  defeDdant.  Such  contract 
was  in  substantially  the  following  form: 
**  This  agreement,  made  and  entered  into  this 
24th  day  of  December,  1890,  by  and  between 
the  Edison  General  Electric  Co. ,  hereinafter 
called  the  'company,*  and  the  Canadian 
Pacific  Kavigntion  Co.,  Ltd.,  hereinafter 
called  the  'purchaser.'  The  terms  and  con- 
ditions of  this  agreement  are  such  that  the 
company  agrees  tor  the  sum  of  three  hundred 
and  fifty  ($850)  dollars,  and  in  consideration 
of  the  mutual  promises  made  below,  to  fur- 
nish the  following  apparatus  and  material 
necessary  to  change  the  existing  electric  light 
system  on  board  the  said  purchaser's  steamer 
Islander,  to  conform  to  the  Edison  system  as 
regards  lamps  and  sockets :  220  Edison  key 
sockets;  220  Edison  16  c.  p.  lamps;  the 
necessary  fittings  required  to  fit  with  Edison 
sockets  the  existing  chandeliers  and  brackets ; 
the  necessary  wire  to  renew  circuit  in  stoke- 
room.  The  company  will  furnish  the  serv- 
ices of  an  expert  to  make  the  necessary 
changes  from  the  existing  system  to  the  Ed- 


ison system,  to  overhaul  the  wires  where  nec- 
essary, for  the  sum  of  five  ($5)  dollars  per 
day  from  the  time  he  leaves  Seattle  until  his- 
return,  and  the  necessary  living  expensea- 
while  employed  on  steamer  and  during  time- 
en  routs  from  and  to  Seattle,  and  traveling 
expenses  from  and  to  Seattle.  In  case  an^ 
material  not  included  in  this  contract  is  de- 
sired, the  purchaser  agrees  to  give  the  com- 
pany a  written  order  for  the  same,  and  a. 
charge  for  said  extras  is  to  be  mentioned  in 
said  order.  In  consideration  of  the  above 
the  purdiaser  agrees  to  pay  the  said  company 
for  all  material  and  labor  furnished  under 
this  agreement  when  the  work  has  been  com- 
pleted and  found  to  be  in  good  working  or- 
der." The  answer  of  the  defendant  put  in^ 
issue  many  of  the  allegations  of  the  com- 
plaint, and  alleged,  by  way  of  affirmative 
defense,  that  the  contract  in  question  was 
made  and  to  be  performed  in  the  province  of 
British  Columbia;  that,  by  the  laws  of  said 
province,  a  foreign  corporation  may  register 
in  the  manner  provided,  and  thus  secure- 


tlon  imposes  a  punishment  for  its  violation.  It 
would  seem  that  the  more  penalties  the  statute  im- 
poeed  for  Its  violation  the  more  coodem nation  of 
the  business  and  the  more  determination  to  prevent 
it  were  shown. 


Mere  proMbUiUm  of 

In  numerous  cases  where  the  statutes  have 
merely  provided  that  foreign  oorporatlons  should 
do  no  business  before  suoh  ooroplianoe,  but  with- 
out providlDg  any  penalty  for  violation  of  the 
statute,  at  least  so  far  as  the  cases  show,  the  courts 
have  held  that  the  statutory  prohibition,  expressed 
or  implied,  made  the  business  unlawful  and  that 
the  corporation  cannot  recover  on  its  contracts 
made  before  compliance  with  the  statute.  But 
other  cases  hold  that  the  contracts  are  valid. 

In  some  of  these  cases  it  maj  be  that  fines  or 
peoaltios  were  prescribed  for  a  violation  of  the 
statute,  but  if  so,  thej  are  not  mentioned  bj  the 
court  as  an  element  in  the  decision. 

Under  the  Oregon  statute  which  provides  that  a 
**forei|ni  corporation  before  transacting  business 
In  the  state  must  duly  execute  and  aclcnowledge  a 
power  of  attorney,**  etc.,  a  corporation  has  no 
power  to  make  a  contract,  such  as  a  loan  of  money, 
within  the  state  until  this  condition  is  complied 
with.    Z{«  Comstock,  8  Sawy.  218. 

Under  section  8  of  the  Oregon  Act  of  1800,  to 
reinilate  foreign  banking,  insurance,  and  other 
corporations,  providing  that  a  'foreign  corpora- 
tion before  transacting  business  in  this  state  must*' 
perform  certain  conditions,  but  providing  no  pen- 
aJty,  It  was  held  that  there  was  an  implied  prohi- 
bition against  business  by  such  companies  before 
compliance  with  the  statute;  and  that  an  unau- 
thorized contract  was  void.  The  argument  of  the 
court  was  that,  unless  the  contract  should  be  held 
void,  the  statute  would  have  no  effect.  Bank  of 
British  Golumbla  v.  Page,  0  Or.  481. 

Although  the  statute  allows  foreign  corporations 
to  do  business,  and  merely  provides  that  'they 
shall  first  comply**  with  certain  conditions,  the  cor- 
poration cannot  enforce  a  contract  made  by  such 
agent.    Hacbeney  v.  Leary,  12  Or.  40. 

A  note  and  mortgage  to  a  foreign  corporation 
loaning  money  in  the  state  without  having  com- 
plied with  the  conditions  prescribed  by  statute  as  a 
condition  of  the  right  to  do  business  is  void, 
fiemple  v.  Bank  of  British  Columbia,  5  Sawy.  88; 
nuiior  V.  New  England  Mortg.  Secur.  Oo.  88  Ala. 
«76. 
24  L.  R,  A. 


The  same  doctrine  is  found  in  a  laige  number  or 
insurance  cases  in  which  the  right  of  the  oompanr 
to  recover  premiums  on  oontracts  owde  without- 
complying  with  the  statutes  is  denied.  Thus  Id 
Massachusetts,  Jones  v.  Smith,  8  Gray,  600;  WiUiams 
V.  Cheney,  Id.  218, 8  Gray, «»;  Washington  County 
Mot.  Ins.  Co.  V.  Dawes,  8  Gray,  878;  General  Mut. 
Ins.  Co.  V.  Pbilllps,  18  Gray,  90:  Washington  Countv 
ftiut.  Ins.  Co.  V.  Chamberlain,  16  G  ray,  165:  Washing- 
ton County  Mut.  fns.  Oo.  v.  Hastings,  2  Alien,  806. 
(Although  later  decisions  in  Massachusetts  upheld 
the  right  to  premium,  because  a  later  statute  had 
expressly  declared  that  such  unauthorised  policies- 
should  he  valid,  and  the  courts  therefore  regarded 
the  right  to  recover  the  premium  as  following 
therefrom.  National  Mut  F.  Ins.  Co.  v.  Pursell,  10^ 
Allen,  281;  Provincial  Ins,  Co.  v.  Lapsley,  15  Gray. 
282;  Hartford  Live  Stock  Ins.  Co.  v.  Matthews,  JS» 
Mass.  281.  And  to  the  same  effect  are  the  New 
Hampshire  decisions  on  suoh  a  statute,  maklnr 
the  unauthorised  insurance  valid.  Connecticut 
River  Mut.  F.  Ins.  Co.  v.  Whipple,  81  N.  H.  €1;. 
Connectiout  River  Mut.  F.  Ins.  Co.  v.  Way,  82  N. 
H.688.) 

Decisions  elsewhere  also  deny  the  right  of  a  for- 
eign insurance  company  to  recover  premium  for 
unauthorized  insu  ranee.  iBtna  Ins.  Co.  v.  Harvey^ 
11  Wis.  8M:  Lamb  v.  Lamb,  6  Blss.  420,  13  Nat. 
Bankr.  Reg.  17;  Ford  v.  Buckeye  State  Ins.  Co.  ^ 
Bush,  183,  00  Am.  Dec  868;  fiarbor  v.  Boehm.  21 
Neb.  450;  Lycoming  F.  Ins.  Go.  v.  Wright,  66  Vt. 
626. 

Following  the  Massachusetts  deoisfona,  It  waa- 
held  in  Haverhill  Ins.  Co.  v.  Prescott,  42  N.  H.  547. 
80  Am.  Dec  U8.  that  by  force  of  the  New  Hamp 
shire  retaliatory  statute,  a  Massachusetts  com. 
pany  doing  business  In  New  Hampshire  oould  not 
recover  on  a  premium  note  because  a  New  Hamp- 
shire company  would  be  denied  the  right  to  do  so 
in  Massachusetts. 

In  some  of  the  cases  the  denial  of  the  right  to  re- 
cover premium  is  put  on  the  ground  that  the  con- 
tract of  Insurance  is  void,  but  whenever  that  ques- 
tion has  fully  arisen,  almost  without  exception » 
the  courts  have  refused  to  relieve  the  insurance 
company  from  its  contract  because  of  its  ow« 
failure  to  comply  with  the  statutes.  See  note  to 
Phenix  Ins.  Co.  v.  Pennsylvania  Co.  (Ind.)  20  L.  R* 
A.  406. 

The  Indiana  cases  in  respect  to  the  validity  of 
premium  notes  taken  by  foreign  insuranoe  com- 
panies having  no  right  to  do  business  In  tiie  siat» 
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pzacUcally  the  ri/scbts  of  a  domestic  corpora- 
tion as  to  the  transaction  of  business  in  the 
province;  tbat,  if  it  transact  business  in  the 
province  without  having  so  qualified  itself, 
It  shall  incur  a  penalty  not  exceeding  five 
dollars  for  every  day  during  which  business 
is  so  carried  on ;  that  plaintiff  company  was 
a  foreign  corporation,  and  had  not  in  anv 
manner  complied  with  the  provisions  of  such 
laws;  and  that,  by  reason  of  such  noncom- 
pliance, the  contract  entered  into  was  void. 
These  faults  were  set  out  in  detail  in  the  an- 
swer, 80  that  the  question  of  the  validity  of 
the  contract  under  the  laws  of  said  province 
was  fully  presented.  The  court,  upon  mo- 
tion, struck  out  one  of  the  paraf^raphs  of  said 
defense,  and  its  action  in  so  doing  is  the  first 
error  assi/n^ed  by  appellant.  This  ruling 
bad  no  effect  upon  appellant's  rights,  and  it 
is  not  necessary  that  we  should  decide  as  to 
its  correctness. 

The  next  error  assigned  is  founded  upon 
the  action  of  the  court  in  sustaining  respond- 
ent's demurrer  to  this  afiSrmative  defense. 


It  held  that  the  terms  of  the  law  therein 
pleaded  were  not  such  as  to  make  void  con- 
tracts of  foreign  corporations  that  had  not 
complied  with  its  provisions.  The  only 
provision  in  the  statute  set  out  in  the  de- 
fense which  tended  materially  to  sustain  the 
contention  of  the  appellant  was  that  in  whicb 
it  was  provided  that  for  every  day  that  bus- 
iness was  done  by  a  foreign  corporation  with- 
out having  complied  with  the  statute  it 
should  pay  a  penalty,  a&  therein  provided. 
There  is  some  diversity  among  the  cases  in 
the  construction  of  laws  of  this  kind,  but 
the  weight  of  authoritv  seems  to  establish 
the  doctrine  that  it  is  the  duty  of  the  courts 
to  look  at  the  whole  statute,  and  therefrom 
determiue  as  to  what  was  the  intent  of  the 
legislature.  If,  by  the  terms  thereof,  the  act 
is  made  unlawful,  it  will  usually  be  con- 
strued to  amount  to  a  prohibition  of  said  act, 
and  the  imposition  of  a  penalty  will  also 
amount  to  a  prohibition  if,  from  the  lan- 
guage used,  such  seems  to  have  been  the  in- 
tent of  the  legislature.     But  in  the  cose  at 


are  declared  by^  the  supreme  oourc  of  that  state,  in 
Pbenijc  Ins.  Co.  v.  Peoosylvanla  Go.  80  L.  R.  A.  406, 
134  Ind.  815*  to  be  'in  the  utmost  coof  uslon.**  add- 
ing  that  'it  Is  utterly  ImposBible  to  reconcUe 
them.**  It  repeatedly  appears  that  some  of  these 
oases  isrnore  prior  inconsistent  ones  and  oite  stfU 
earlier  ones,  while  the  cases  ignored  may  be  the 
basis  of  a  stUI  later  decision.  But  all  these  Indiana 
cases  hold  either  that  the  premium  note  is  void,  or 
that  the  rlvht  of  action  thereon  is  suspended  until 
the  statutory  conditions  are  complied  with. 

The  right  to  recover  on  such  a  note  was  denied 
on  the  ground  that  the  contract  was  illegal,  in 
Ouaaday  v.  American  Ins.  Co.  78  lod.  9S:  Farmers  k 
Merchants  Ins.  Go.  v.  Harrab,  47  Ind.  88S:  Hoffman 
V.  Banks.  41  Ind.  t;  while  the  denial  of  the  remedy 
on  the  ground  that  the  enforcement  was  suspended 
during  failure  to  oomply  was  the  doctrine  in 
Behler  v.  German  Mut.  F.  Ins.  Co.  68  Ind.  847; 
American  Ina.  Co.  v.  Weilman,  OS  Ind.  418, 

And  these  Indiana  decisions  are  some  of  them 
based  on  the  Act  of  1868,  applying  to  foreign  com- 
panies generaliy.  and  others  on  the  Act  of  1866,  ap- 
plying to  foreign  insurance  companies.  But  the 
decisions  on  these  statutes  are  cited  indiscrimin- 
ately in  the  later  decisions. 

Under  Indiana  Rev.  Stat.  1881,  •  8080,  requiring  a 
oomplianoe  with  conditions  of  doing  business  by 
foreign  insurance  corporations,  and  •  8765,  saying 
It  shall  not  be  lawful  for  an  agent  to  do  business 
without  compliance,  neither  the  company  nor  its 
reoeiver  can  recover  dues  for  an  unauthorised 
policy.    Wiestling  v.  Wartbin,  1  Ind.  App.  817. 

Another  Indiana  case  held  that  as  the  statute 
said  tt  should  not  be  lawful  for  an  insurance  com- 
pany to  do  business  without  compliance  with  the 
statute,  premium  paid  might  be  recovered  back. 
Union  Cent.  L.  Ina  Co.  v.  Thomas,  46  Ind.  44. 

Oo  the  other  hand  there  are  a  few  cases  which 
hold  contracts  of  foreign  corporations  to  be  valid 
although  made  in  the  oourse  of  business  which  the 
statutes  give  no  permission  to  engage  in  until 
after  oompHance  with  certain  conditions. 

A  bona  fide  holder  of  negotiable  promissory 
notes  is  not  subject  to  a  defense  that  the  payee  was 
a»  foreign  corporation  which  had  no  right  to  do 
business  in  the  state,  because  it  had  not  complied 
with  statutory  conditlooa  City  Bank  of  Hartford 
V.  Press  Co.  Limited.  06  Fed.  Bep.  800.  But  In  the 
above  ease  an  unreported  decision  in  the  case  of 
Tbome  lYpesetting  Co.  v.  Record  Pub.  Co.  by  the 
oourt  of  common  pleas  No.  4  of  Philadelphia  Goun* 
M  L.  R  A. 


ty  is  referred  to  as  sustaining  such  a  defense  to 
similar  notes  as  between  the  original  parties. 

The  provisions  of  North  Dakota  Gomp.  Laws* 
8  8100,  that  no  foreign  corporation  shall  transact 
any  business  or  acquire  or  hold  any  property  in 
the  state  untU  it  has  filed  its  articles,  etc.,  and  sec- 
tion 8188,  requiring  it  to  appoint  an  agent,  do  not 
make  contracts  by  such  corporation  before  com- 
pliance with  the  statute  unenforoible  and  void. 
Washburn  Mill  Co.  v.  BarUettm.  Dak.)  Dec  88. 1883. 

This  statute  is  prohibitory  in  form,  but  seems  to 
be  without  penalty  or  expressed  oonsequences. 
IMd. 

Under  oonstitutional  and  statutory  provisiona 
of  South  Dakota  declaring  that  no  foreign  cor- 
poration shall  do  business  within  the  state  until 
oeriain  provisions  are  complied  wiUi,  but  not  de- 
daring  any  penalty  for  violating  those  provisions, 
a  contract  made  by  a  foreign  corporation  which 
has  not  thus  complied  with  the  conditions  is  not 
void  as  between  the  parties.  Wright  v.  Lee  (8.  Dak.) 
July  89,  1808.  affirming  on  rehearing  (8.  Dak.) 
March  16, 1808. 

The  Montana  statute  requiring  foreign  corpora- 
tions ''before  they  proceed  to  do  business**  to  file 
their  charters,  and  providing  that,  in  case  of  fail- 
ure, any  person  should  not  be  allowed  to  prove  the 
incorporation  in  a  suit  agaiost  it,  does  not  make 
the  business  of  such  a  corporation,  before  comply, 
log  with  the  statute,  unlaw! uL  King  v.  National 
M.  &  Bxp.  Go.  4  Mont.  L 

A  federal  court  also  held  that  contracts  made  in 
Alabama  by  a  foreign  corporation  are  not  void 
even  if  voidable  because  the  company  has  not  a 
place  of  business  or  authorized  agent  as  required 
by  Ala.  Const.,  art.  14, 1 4.  declaring  that  until  this 
condition  is  complied  with  ''no  foreign  corpora- 
tion shall  do  any  busmess.**  American  L.  &  T.  Go. 
v.East  ft  West  R.  Co.  87  Fed.  Rep.  848. 

But  this  decision  was  based  on  the  doctrine  de- 
clared but  not  necessarily  decided  by  the  supreme 
oourt  of  the  state  In  Sherwood  v.  Alvis,  88  Ala.  115, 
which  was  overruled  by  the  later  decisions  of  that 
court. 

Under  Colorado  statutes  prescribing  no  penalty 
for  business  of  a  foreign  corporation  which  has  not 
complied  with  its  statutes  except  to  make  officers 
and  agents  personally  liable  upon  contracts,  a  con- 
veyance of  Colorado  real  property  to  a  Missouri 
corporation,  which  has  not  complied  with  the  stat- 
utes of  Colorado  is  not  void.  Fritu  T.  Palmer,  ISt 
U.S.888,88L.ed.ai7. 
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bar,  while  the  company  is  liable  to  the  pen- 
alty provided  in  the  statute,  there  fa  notbing 
in  the  act  which  in  terms  prohibits  the  traoa- 
actioD  of  business  or  declares  it  to  be  unlaw- 
ful, and  the  particular  language  of  the  clause 
which  imposes  the  peoally  has  no  tendency 
to  establifih  either  of  said  propositions.  On 
the  coDirary,  its  lanmiage,  fairly  construed, 
would  seem  to  contemplate  that  the  company 
might  do  business  without  such  registration. 


bat  that,  if  it  did,  it  should  pav  the 
therein  prescribed  for  the  privilege  of  so  do- 
ing The  cases  ciied  by  appellant,  when 
applied  to  the  facts  of  this  case,  have  little 
tendency  to  sustain  its  contention.  The  in- 
▼esii^aiion  which  we  have  been  able  to  give 
to  the  adjudged  cases  tends  to  anpport  the 
B'atemeot  made  by  respondent,  io  its  brief, 
that  a  provision  like  the  one  under  considera- 
tion has  never  been  held  to  render  contracts 


The  lansruage  of  the  statute  was  ^no  foreUrn  or 
•domestlo  corporation  eetablished  or  maintained  fn 
any  way  tor  pecuoiary  prolir  of  Its  stockholders  or 
members  shall  purchase  or  bold  reiil  estate  In  this 
state  except  as  provided  for  in  this  act."  Justice 
Miller  dissented  from  the  declsloo  on  the  frrouod 
that  this  lanRuave  was  etrongr  enouirb  to  make  a 
oonveyaooe  to  a  forelffn  corporation  which  had 
not  complied  with  the  statutes  void.    Ibid. 

It  appears  by  ooosideratloh  of  all  the  c««e9  that 
a  very  small  part  of  them  only  have  upheld  con- 
tracts of  forelflrn  corporations  fn  their  favor  wiierc 
they  have  failed  to  comply  with  statutes  of  the 
kmd  above  considered. 

OmtTtu^  trpresAy  dedared  void. 

A  foreign  corporation  which  is  expressly  pro- 
hibited from  keeplnsr  an  office  in  the  state  for  the 
purpose  of  discount  or  deposit  cannot  under  2  N. 
T.  Bev.  6tat.,  STJ.  8  2,  recover  for  moneys  loaned  by 
ft  in  the  state  In  tho  course  of  the  prohibited  busi- 
ness, as  that  section  expressly  denies  a  rifrht  of 
action  based  on  acts  of  corporations  prohibited  by 
law.  New  Hope  Dekiware  Bridge  Oo.  v.  Pough- 
keepste  Silk  Co.  25  Wend.  618. 

In  Mo.  Uev.  Oode  1855,  p.  285,  •  14.  declaring  void 
all  notes  for  loans  by  a  foreign  banking  company, 
a  note  In  renewal  of  such  a  debt  is  also  void.  Bank 
of  Louisville  V.  Young,  87  Mo.  8B8. 

The  Ohio  Act  of  January  27,  IRlrt,  declaring  every 
bank  not  incorporated  in  thatPtate  to  t>e  unauthor- 
ized, and  that  notes  or  contracts  payable  to  or  at 
such  hank  should  be  void,  was  held  to  apply  to  a 
bank  Incorporated  in  Michigan  on  territory  which 
was  in  dispute  between  the  states  at  that  time. 
Myers  V.  Manhattan  Bank,  20  Ohio,  28^ 

There  is  plainly  no  chMnoe  for  conflict  of  deci- 
sions under  statutes  of  this  chus. 

JCiTect  of  foreelomre, 

A  purchaser  at  a  sale  under  a  power  fn  a  mort- 
gage given  to  a  foreign  corporation. which  ha^l  not 
acquired  the  right  to  do  any  business  in  the  sta'e. 
can  enforce  his  title  against  the  mortgagor,  biier- 
wood  V.  Alvis,  88  Ala.  115. 

This  decision  proceeds  on  the  theory  that  the  con- 
tract with  the  forei»rn  corporation  was  not  Invalid, 
although  the  coritoration*  had  no  right  to  do  busi-, 
ness  in  the  state,  but  on  this  subject  it  is  overruled 
by  Dudley  v.  Collier,  89  Ala.  481:  Farrlor  v.  New 
EnKlflod  Mortg.  Secur.  Co.  88  Ala.  276;  and  other 
Alabama  canes  above  cited,  but  is  reaffirmed  en  a 
different  theory  in  the  case  following. 

After  foreclosure  by  executing  a  power  of  sale 
of  a  mortgage  executed  to  a  foreign  corporation, 
which  had  not  acquired  the  right  to  do  any  busi- 
ness within  the  state,  the  mortgagor  cannot  congest 
the  right  of  the  mortgagee  which  had  purchased 
the  land,  at  least  without  first  opt^ning  up  the  fore- 
closure by  disaffirming  the  sale.  Craddock  v. 
Amcrirtin  Freehold  Land  Mortg.  Co.  of  London,  88 
Ala.  281. 

So  io  Indiana,  the  laihire  of  the  agent  of  a 
foreign  corporation  to  comply  with  the  condi- 
tions of  the  Indiana  Act  of  June  17,  la^^,  will 
not  defeat  title  obtained  by  a  purchaser  on  fore- 
closure of  a  mortgage  to  the  corporadon.  but  if 
this  was  a  defense  it  should  have  been  pleaded  as 
84L.KA. 


ground  of  abatement  to  the  suJtb    BlstoQ  ▼.  Pig. 
gott,  M  Tnd.  14. 

On  the  other  hand,  in  a  federal  court  In  Oregon 
It  was  held  that  a  sale  to  a  foreign  corporauon  un- 
der a  decree  foreclosing  a  mortgage  which  it  had 
taken  without  having  acquired  the  right  to  do 
business  in  the  state  was  also  held  Insufflclent  to 
defeat  the  title  of  the  mortgagor.  Semple  v.  Bank 
of  British  Columbia,  5  8a  wy.  88. 
EstnpvA 

On  the  question  whether  or  not  a  party  to  a  con- 
tract with  a  foreign  corporation  ia  estupfied  to 
deny  that  the  corporation  has  complied  with  the 
conditions  on  which  the  statute  allows  it  to  do 
business  in  ihe  state,  the  decisions  are  in  oonflict^ 

In  several  cases  it  is  held  that  the  other  party  ia 
estopped  to  deny  that  the  corporation  haaoom|4led 
with  the  conditions  of  the  stature  so  as  to  have 
the  right  to  make  the  contract  (Wright  v.  Lee  (& 
Dak.)  March  Ifl.  1892;  Washburn  MiU  Co.  ▼.  liart. 
lett  (N.  Dak.)  Dec  28,  1883):  but  the  contrary  doc- 
trine is  expressly  dechired  in  Re  Comsiock,  8  Bawy. 
213,  and  h  necessarily  implied  In  all  the  deoMou 
above  cited,  in  which  the  right  of  a  foreign  uor- 
poratiun  to  recover  on  a  contract  has  bean  denied 
because  of  its  failure  to  comply  with  statutory 
conditions. 

A  distinction,  however,  may  be  taken  in  respect 
to  the  right  of  the  company*s  agent  to  deny  its 
power  to  do  business  m  the  state  when  suit  is 
brought  against  him  for  money  received  in  such 
business.  He  is  held  estopped  to  deny  the  right  of 
the  company.  United  States  Exp.  Co.  v.  Lucas.  88 
Inil.  861. 

The  corporation  itself  is  estopped  to  deny  Its  right 
to  contract  as  a  defense  to  an  action  against  It  upon 
a  contiact  which  It  has  made.  Phenix  Ins.  Co.  v, 
Pennsylvania  Co.  80  L.  R.  A.  406,  184  Ind.  215:  Oer- 
mania  F.  Ins.  Co.  v.  Cur  ran.  8  Kan.  t);  Brooklyn  L. 
Ins.  Co.  V.  Bledsoe,  62  Ala.  688:  Gay  P.  ft  M.  Ins.  COb 
V.  Huron  Salt  ft  Lumber  Mfg.  Co.  81  Mich.  846;  Ehr- 
man  v.  Teutonia  Ins.  Co.  1  McCrary,  123w  1  Pad. 
Rep.  471:  Berry  v.  Knights  Templars*  ft  Masons* 
Life  Indemnity  Co.  46  Fed.  Rep.  480,  affirmed  in 
Knights  Templars*  ft  Masons*  Life  Indemnity  Co. 
V.  Berry, 60  Fed.  Rep.  611;  Ganserv.  Flrman*sFund 
Ins.  Co.  84  Minn.  872;  Swan  v.  Watertown  F.  loa. 
Co.  96  Pa.  87;  Watertown  F.  Ins.  Co.  v.  Simona.  96 
Pa.  620;  Union  Muu  L.  Ins.  Co.  v.  McMillen,  24  Ohio 
St.  67. 

The  same  principle  of  estoppel  is  applied  to  pre- 
vent a  foreign  corporation  irom  setting  up  its  owa 
failure  to  comnly  with  statutory  conditions  as  to 
appointment  of  a  person  to  receive  service  of  pro- 
cess when  process  has  been  served  on  an  agent  in 
the  state.  Hagerman  v.  Empire  Slate  Co.  97  Pa. 
584;  Ehrmnn  v.  Teutonia  Ins.  Co.  gutfra:  Funk  v. 
Anglo-American  Ins.  Co.  27  Fed.  Rep.  338. 

And  to  similar  etTeot  upholding  servtoe  on  an 
sgent  in  such  cases  though  not  expressly  based  on 
the  doctrine  of  estoppel  is  the  decision  in  Moch  m» 
Virginia  F.  ft  M.  Ins.  Ca  10  Fed.  Rep.  606:  and  Cte ws 
V.  Rockford.  K.  L  ftSt.  L.  Railroad,  49  How.  Pr.  U7. 

As  to  estoppel  to  deny  character  or  powers  of 
foreign  corporation  irrespective  of  such  statutory 
prohibitions,  see  fU'te  to  (>>ne  Export  ft  Com.  Co.  v. 
Poole  (8.  C.)  anU^  280.  B.  A.  &. 


See  also  39  L.  R.  A.  810. 
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-Toid,  though  entered  into  without  the  au- 
thority of  the  statute.  Some  of  the  cases 
cited  by  appellant  contain  expressions  to  the 
effect  that  tbe  imposition  of  a  penalty  for 
the  performance  of  an  act  is  equivalent  to 
declaring  it  unlawful ;  but  an  examination 
•of  the  facts  will  show  that  the  provisions 
which  they  were  construing  were  clothed  in 
fur  different  language  than  the  one  under 
•oonsideration.  The  demurrer  was  properly 
sustained. 

The  next  error  assigned  is  that  the  court 
•«rred  in  giving  the  foUowinff  instruction: 
"If  the  jury  believe  and  find  from  a  pre- 
ponderance of  the  evidence  that  the  plaintiff 
furnished  the  materials,  and  performed  the 
-wofk^  specified  to  be  furnished  and  performed 
in  the  contract  in  suit,  and  in  all  respects 
«alK(tantia]ly  performed  all  the  conditions 
<m  its  part,  and  tbat  the  defendant  retained 
aaid  materials  in  its  possession,  and  made 
use  of  the  same  and  of  the  fruits  of  such 
work  pcrfornnsd,  and  did  net  return,  or  offer 
to  return,  saii*  materials  to  the  plaintiff,  then 
the  plaintiff  would  be  entitled  to  a  verdict 
•of  the  jury  tsfV  the  amount  of  the  contract 
price  for  said  labor  and  materials  specified 
in  said  contract. "  This  error  seems  to  us  to 
be  well  assigned.  There  was  nothing  in  the 
pleadings  or  testimony  which  justified  the 
•court  in  giving  any  instruction  as  to  the  re- 
tention by  tlie  appellant  of  the  materials  fur- 
nished, and  the  fruits  of  the  work  performed 
under  the  contract,  and,  such  being  the  fact, 
the  instruction  in  regard  thereto  had  a  tend- 
•ency  to  mislead  the  jury.  By  it  they  must 
have  been  led  to  suppose  that  there  was  some 
<iuty  on  the  part  of  the  defendant  to  have  re 
turned  the  materials  if  it  wished  to  avoid 
liability.  It  is  true  that  the  first  part  of  the 
instruction,  which  required  that  the  plaintiff 
^ould  establish  the  fact  tliat  it  had  substan- 
tially done  all  that  was  required  on  its  part, 
was  joined  with  what  was  said  as  to  the  re- 
tention of  the  materials  by  the  conjunctive 
*aod"  instead  of  the  disjunctive  **or,"  and 
for  that  reason,  in  a  tecimical  sense,  was  per- 
haps not  changed  thereby  to  the  prejudice  of 
appellants;  yet  we  are  not  prepared  to  hold 
that  the  Jury  must  necessanly  have  so  con- 
strued it.  They  would  be  much  more  likely 
to  take  the  instruction  as  a  declaration  by 
the  court  that  there  was  a  duty  resting  upon 
appellant  to  return  the  property  if  it  would 
-escape  liability  on  account  thereof.  They 
would  not  be  likely  to  assume  that  what  was 
aaid  about  the  retention  of  the  property  was 
idle  talk  on  the  part  of  the  court.  Besides, 
when  construed  in  the  light  of  the  contract 
as  defined  by  the  court  in  another  instruc- 
tion, tills  one  is  technically  incorrect,  for 
the  reason  that  by  such  other  instruction  the 
juij  are  told  that,  if  they  find  that  the  ma- 
terials and  work  were  furnished  and  per- 
formed as  required  by  the  contract,  and  that 
the  work  was  completed,  and  was  then  found 
to  be,  or  was  in  fact,  in  good  working  order, 
tb«  plaintiff  will  be  entitled  to  a  verdict; 
from  which  it  will  be  seen  that  the  court 
recogntz<:d  the  fact  that  not  only  hiust  the 
•contract  have  been  substantially  complied 
with,  bat  that,  in  addition  thereto,  the  work 
tnust  have  been  found  to  be  in  good  working 
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order.  Hence,  the  instruction  under  consid- 
eration, investigated  in  the  light  of  the 
other,  would  warrant  the  jury  in  concluding 
that,  under  the  law,  the  retention  of  the  ma- 
teiials  by  appellant  would  be  equivalent  to 
a  flndine  that  the  plant  was  in  good  working 
order.  The  jury  are  told,  in  one  of  the  in- 
structions, that  if  the  work  has  been  sub- 
stantially performed,  and  the  plant  found  to 
be  in  good  working  order,  the  plaintiff  is  en- 
titled to  recover,  and,  in  the  one  under  con- 
sideration, that,  if  the  contract  has  been 
substantially  performed  and  the  materials 
retained,  the  plaintiff  is  entitled  to  recover. 
From  the  two  instructions  the  jury  may  well 
have  understood  that  if  the  contract  had  been 
substantially  performed,  and  the  benefits 
thereof  retained,  the  plaintiff  could  recover, 
regardless  of  the  question  as  to  the  plant  be- 
ing found  in  good  working  order.  Any 
other  construction  of  the  language  used 
would  make  the  two  instructions  inconsis- 
tent. 

The  next  instruction  complained  of  was  in 
the  following  language :  **  If  the  jury  believe 
and  find  from  a  preponderance  of  the  evidence 
that  tlie  materials  and  work  specified  in  the 
contract  in  suit  were  furnished  and  preformed 
as  required  by  the  contract,  and  that  work 
was  completed,  and  was  then  found  to  be, 
or  was  in  fact,  in  good  working  order,  then 
the  plaintiff  will  be  entitled  to  a  verdict  of 
the  jury  for  the  amount  of  the  contract  price 
specified  in  the  contract,  even  if  the  light 
produced  at  subsequent  times  by  the  operation 
of  the  lamps  furnished  under  the  coutnict 
were  not  eqiial  to  sixteen  candle  power  light 
from  each  lamp.  The  defendant  is  not  en- 
titled, under  the  issues  raised  upon  the  plead- 
ings in  this  action,  to  any  reduction  or  abate- 
ment from  the  contract  price  specified  in  the 
contract  merely  by  reason  of  inferior  qual- 
ity of  the  light"  produced  by  the  lamps  fur- 
nished at  times  subsequent  to  the  completion 
of  the  work,  if  the  jury  believe  and  find 
from  a  preponderance  of  the  evidence,  that 
at  the  time  of  the  completion  of  the  work  it 
was  found  to  be  in  good  working  order.** 
This  instruction,  in  substance,  told  the  jury 
that  if  the  contract  had  been  substantially 
performed,  and  was,  at  the  moment  of  its 
completion,  found  to  be  in  good  working 
order,  the  plaintiff  could  recover,  even  al- 
though events  almost  immediately  succeed- 
ine  the  completion  of  the  work  conclusively 
established  the  fact  that  the  result  accom- 
plished was  not  that  contemplated  by  the 
contract.  In  so  doing  it  construed  that  clause 
in  the  contract  which  provided  that  payments 
should  not  be  made  until  the  plant  was  found 
to  be  in  good  working  order,  to  relate  to  its 
condition  at  the  moment  of  completion.  This 
was  not  a  fair  construction  of  that  clause  in 
the  contract.  It  was  the  evident  contempla- 
tion of  the  parties  that  the  work  should  not 
only  be  done  a»  provided  for  therein,  but 
that,  after  it  was  done,  there  should  be  rea- 
sonable opportunity  ffiven,  and  time  allowed, 
to  have  it  ascertained  as  a  fact  that  the  plant 
was  found  to  be  in  such  a  condition  as  to 
fairly  fulfill  the  object  for  which  it  was  put 
in.  The  plaintiff  occupied  the  position  of  an 
expert  in  determining  what  was  necessary  to 
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make  the  plant  perform  the  work  required  of 
it.  and  upon  it  was  cast  the  respoiisibility, 
not  only  of  putting  in  the  material  provided 
for  in  the  contract,  but  also  that  of  requiring 
the  defendant  to  furnish  such  additional  ma- 
terial as  was  necessary  to  make  the  plant 
reasonably  fit  for  the  use  for  which  it  was  in- 
tended. The  defendant  did  not  profess  any 
expert  linowledge  as  to  the  plant  to  be  put 
in,  and  relied  entirely  upon  the  plaintiff  as 
to  what  was  required.  Under  these  circum- 
stances, the  contract,  when  fairly  construed, 
contemplated  that  there  should  be  full  oppor- 
tunity, by  actual  practical  test,  to  determine 
whether  or  not  the  plant  was  in  ^ood  work- 
ing? order  before  the  contract  price  therefor 
should  be  paid.  This  instruction  did  not  put 
the  matter  to  the  jury  in  that  light,  and  was, 
therefore,  erroneous. 

The  next  instruction  as  to  which  error  is 
alledgcd  is  one  in  which  the  court  instructed 
tJie  jury  that,  if  they  found  for  the  plaintiff, 
they  might  include  interest.  The  claim  of 
the  plaintiff  was  for  a  definite,  licjuidatcd 
sum,  and  from  the  time  the  action  was 
brought  we  think  it  would  draw  interest, 


and  that  the  court  properly  so  instructed  the 

The  other  errors  alleged  grow  out  of  th» 
modification  by  the  court  of  one  of  the  in- 
structions asked  by  defendant,  and  of  the  re- 
fusal to  give  various  other  instructions  asked 
by  it.  In  modifying  the  instruction  in  ref- 
erence to  the  services  of  an  expert  the  court 
committed  error.  The  contract  contemplated 
tJie  services  of  only  one  expert,  and  the  plain- 
tiff was  thereby  in  no  manner  authorized  to 
put  two  experts  to  work  on  the  job.  and  re- 
cover for  their  services  at  the  contract  price. 
Some  of  the  instructions  asked  by  the  appel- 
lant, and  refused  by  the  court,  correctly- 
stated  the  law :  but  the  court,  in  other  in- 
structions given  to  the  jury,  substantially- 
covered  the  same  questions,  and  for  that  rea- 
son it  was  not  reversible  error  to  refuse  tc^ 
instruct  in  the  language  of  the  reauests. 

T^L6  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Dunbar,  Ch.  J.,  and  Stiles,  Soott*  and 
Anders,  «/</.,  concur. 

Rehearing  denied. 
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AMSTERDAM  IMPROVEMENT  CO. 

a4o  N.  Y.  mj 

1*  The  rig^ht  of  a  de  fketo  corporation 
to  transact  business  under  a  f ranch iae 
which  another  Btace  has  attempted  to  confer 
oannot  be  questioDed  by  individuals. 


2»  The  power  of  a  corporation  cre- 
ated by  another  state  to  deal  in  tho 
purchase  and  sale  of  real  estate  can- 
not be  questioned  by  a  party  dealinir  with  it,  on 
the  grround  that  such  dealing  is  in  excess  of  the 
powers  granted  to  it  by  the  iaws  under  which  it 
is  Incorporated. 

8«  A  foreiflpi  corporation  incorporated 
for  the  purpose  of  dealings  in  the  pur> 
chase  and  sale  of  real  property-  is  not 


NOTB.— i?laW  of  foreign  corporations  to  ovm  real 
estate. 

The  above  ca^  fully  completes  the  recoernition 
by  New  York  courts  of  corporations  of  oiher 
states  on  subetantfally  the  same  footing  as  citizeos 
of  other  states,  except  so  far  as  the  statutes  ex- 
pressly restrict  their  powers.  The  case  is  also  a 
stronflT  one.  If  not  the  very  stronfrest  of  all  that 
have  been  decided  in  this  country,  in  respect  to  the 
particular  matter  of  real-estaie  ownership  by  for- 
eign corporations,  yet  the  doctrine  of  this  case  is 
very  fairly  sustained  by  the  weight  of  authority. 

It  is  very  clear  and  fully  established  that  the 
power  of  a  corporation  to  hold  real  estate  outside 
of  the  state  In  which  ic  was  incorporated,  if  con- 
templated by  its  charter,  must  depend  on  the  as- 
sent or  permission,  either  express  or  Implied,  of 
the  state  in  which  the  land  lies.  Bunyan  v.  Coster, 
80  U.  a.  U  Pet.  122, 10  L.  ed.  8Se. 

But  it  is  equally  true  that  until  a  state  denies  the 
right,  a  foreign  corporation  may  own  real  estate. 
New  York  Dry  Dock  v.  Hioka,  5  McLean.  lU. 

That  a  foreign  corporation  having  power  under 
the  laws  of  the  state  in  which  it  was  created  to  be- 
oome  the  owner  of  lands  in  another  state  may  do 
so,  unless  tt  Is  prohibited  by  the  laws  of  the  latter 
■tate,  la  declared  in  Thompson  v.  Waters.  25  Mich. 
fU,  12  Am.  Bep.  243,  in  which  it  is  held  that  no  af- 
firmative permission  by  the  laws  of  the  place  is 


This  case  cites  Tves  ▼.  Bank  of  Lansingburgh,  12 
Mich.  861,  as  authority,  but  in  that  case  the  ques- 
tion was  not  discussed  or  expressly  decided. 
24  L.  R.  A. 


In  Thompson  v. Waters,  supra,  the  right  of  a  for- 
eign corporation  to  own  lands  is  sustained  in  re- 
spect to  lands  taken  for  the  satisfaction  of  a  debt.. 

The  general  doctrine  of  the  power  of  a  foreign 
corporation  to  own  lands  is  also  sustained  In  Lum- 
bard  v.  Aldrich,  8  N.  H.  31, 28  Am.  Dec.  S81,  and  l» 
declared  to  follow  from  the  right  of  such  a  cor- 
poration to  sue  and  enforce  Judgment,  since  to^ 
obtain  satisfaction  of  the  Judgment  it  might  have 
to  buy  hinds  on  execution  sale. 

Bven  where  corporations  were  allowed  to  hold 
only  what  real  property  was  necessary  for  their 
business,  a  foreign  corporation  could  lawfully  take 
the  lease  for  an  ofiBce.  Baltimore  &  P.  8.  B.  Go.  v. 
McCutcbeon,  13  Pa.  18. 

A  foreign  corporation  engaged  in  transportation 
bos  the  right  to  occupy  and  hold  as  leasee,  or  oth- 
erwise, such  property  as  is  necessary  or  conven- 
ient for  the  transaction  of  Its  business.  Northern 
Transp.  Co.  of  Ohio  v.  Chicago,  7  Bias.  45. 

In  Lathrop  v.  Commercial  Bank  of  Scioto.  8- 
Dana,  114,  83  Am.  Dea  481,  the  right  of  a  foreign 
corporation  under  the  statute  to  take  a  devise  of 
lands  was  conceded,  and  the  decision  was  that  it- 
might  also  hold  real  property  by  mortgage  or  by 
purchase. 

A  foreign  corporation  need  not  be  shown  to  have- 
the  right  to  hold  real  estate  under  the  laws  of  the 
state  of  its  Incorporation  in  order  to  be  allowed  to- 
do  so  in  the  state  where  the  land  la  situated,  but 
such  power  will  be  presumed  at  least  in  favor  of 
its  grantee.  Tarpey  v.  Deseret  Salt  Oo.  6  CJtah^ 
481 


See  also  40  L.  R.  A.  430. 
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prevented  by  the  statutes  or  irablic  policy  of  the 
state  of  New  York  from  transacting  sucb  busi- 
ness in  that  state. 
4*  A  foreign  eorporatioii  can  transact 
any  lawful  bnrinewi  in  New  York  state 
which  a  nonresident  natural  person  can  da 

(January  U,  l£eu 

CROSS  APPEALS  from  a  judgment  of  the 
GkDeral  Term  of  the  Supreme  Court, 
First  Department,  upon  a  question  submiited 
to  it  upon  an  agreed  statement  of  facts  to  de- 
termine the  validity  of  the  title  to  certain  real 
estate  which  defeodaot  had  attempted  to  coo- 
yey  to  pluintifif,  the  plaintiff  appealing  from 
the  whole  of  the  judgment,  and  defendant 
appealing  from  so  much  thereof  as  held  that 
the  title  conveyed  was  subject  to  the  superior 
title  of  the  people  of  the  state  of  New  York. 
EeteTited  on  drfendanti  appeal. 

Statement  by  Gray,  J, : 

This  was  a  submission  of  a  controversy  to 
the  general  term  in  the  fifst  department  upon 
agreed  facts. 

The  Amsterdam  Improvement  Company 
was  incorporated  under  the  laws  of  the  state 
of  New  Jersey  in  May,  1891,  bjr  five  persons, 
of  whom  one  onl^  was  a  resident  of  that 
state,  the  others  being  residents  of  this  state. 
Its  certificate  of  incorporation,  filed  that  day, 
contained  the  following  article: 

**  Second.  That  the  places  in  this  state, 
where  the  business  of  such  company  is  to  be 
conducted,  are  Jersey  City  and  the  city  of 


Hoboken,  in  the  county  of  Hudson.  The 
principal  part  of  the  business  of  said  com- 
pany within  this  state  is  to  be  transacted  at 
Jersey  City,  in  the  county  of  Hudson,  and 
the  places  out  of  this  state  where  the  same 
is  to  be  conducted  and  where  the  company 
proposes  to  carry  on  operations  are  the  cities 
of  New  York  and  Brooklyn,  in  the  state  of 
New  York ;  and  that  the  objects  for  which 
said  company  is  formed  are  the  purchase  and 
sale  of  real  property,  both  improved  and  un- 
improved, the  improvement  of  such  property 
as  mav  be  purchased,  and  which,  when  pur- 
chased is  unimproved,  the  exchange  of  prop- 
erty for  other  property,  the  lending  of  moneys 
upon  first  an(I  second  mortgages,  secured  by 
bonds,  and  the  purchase  and  sale,  by  assign- 
ment or  otherwise,  of  such  mortgages  and 
bonds.  The  portion  of  the  business  of  said 
company  which  is  to  be  carried  on  out  of 
this  state  in  the  said  cities  of  New  York  and 
Brooklyn  will  be  such  as  will  come  under 
the  head  of  the  objects  for  which  this  com- 
pany is  formed.  The  principal  office  or  pince 
of  business  of  said  company,  out  of  this 
state,  is  the  city  of  New  York,  in  the  county 
and  state  of  New  York. " 

On    December  21,  1893,  the  secretary  of 
state  of  the  state  of  New  York  issued  a  cer- 
tificate, of  which  the  following  is  a  copy : 
"State  of  New  York.  ) 

"Office  of  the  Secretary  of  State,  Albany.  ) 

''It  is  hereby  certifiea  that  the  Amsterdam 
Improvement  Company,  which  appears  from 
the  papers  filed  in  this  office  on  the  twenty- 
first  day  of  December,  1892,  to  be  a  foreign 


So  tn  Alward  ▼.  Holmes,  10  Abb.  N.  a  98,  a  for- 
eign lianklng  corporation,  authorized  to  bold  real 
estate  requisite  for  its  accommodation  in  the  con- 
venient transaction  of  business,  and  sucb  as  might 
be  mortgaged  or  conveyed  to  it  in  satisfaction  of 
debts,  or  trauirht  at  Judicial  sale,  is  held  to  be  pre- 
sumed to  have  such  power  outside  of  the  state  of 
Incorporation. 

The  fact  that  a  foreign  corporation  is  not  shown 
to  carry  on  aoj  business  in  the  state  of  its  incor- 
poration is  held  in  New  Hampshire  Land  Co.  v. 
Tiiton,  19  Fed.  Rep.  78,  to  be  insuiBcient  to  defeat 
its  right  to  own  land  in  New  Hampshire. 

In  Illinois  the  statutes  restrict  the  powers  of 
oonjorations  generally  In  respect  to  holding  real 
pn^Mrty  to  what  is  necessary  to  carry  out  the  gen- 
eral purposes  of  their  incorporation,  and  under 
•nob  statutes  a  Ck»nnectlcut  land  company,  em- 
powered to  own  and  deal  in  lands,  was  denied  the 
right  to  take  title  to  land  in  lllmois:  and  a  deed  to 
such  a  company,  and  its  deed  to  another  were  held 
not  to  transfer  any  title.  Oarroll  v.  East  St.  Louis, 
m  IlL  668, 16  Am.  Rep.  688. 

So  a  trust  company  incorporated  in  another 
state  was  rt-fused  appointment  as  a  trustee  in  Illi- 
nois on  the  ground  that  it  was  not  entitled  to  hold 
real  estate,  although  in  the  state  where  it  was  In- 
eorporated  it  was  authorized  to  become  such 
trustee.  United  States  Trust  Go.  ▼.  Lee,  78  IlL  142, 
8iAm.  Bep.238. 

But  the  Illinois  Act  of  July  i,  1877,  as  amended 
July  1, 1879,  gives  to  corporations  power  to  act  as 
tmstees,  and  therefore  under  the  general  corpora- 
tion act  a  foreign  corporatlcn  with  powers  of  that 
sort  may  take  a  devise  in  Illinois  as  trustee. 
Pennsylvania  Go.  for  Insurance  on  Lives  v. 
Banerle,  143  HL  458. 

A  conveyance  of  real  estate  in  Hllnols  to  a 
benevolent  or  missionary  corporation  of  another 
24  L.  R.  A. 


state  cannot  be  presumed  to  be  against  the  public 
policy  of  Illinois,  since  it  allows  similar  domestic 
corporations  to  take  title  to  real  estate  by  devise 
or  otherwise.  American  &  Foreign  Christian 
Union  v.  Tount,  101  U.  8.  862.  25  L.  ed.  888. 

And  as  the  provision  of  the  Illinois  Act  concern- 
ing corporations,  section  28,  subjecting  foreisn 
corporations  to  the  same  liabilities  imposed  upon 
domestic  corporations,  and  that  they  "shall  have 
no  other  or  greater  powers."  impiies  that  foreign 
corporations  shall  have  the  same  po^vera  as  domes- 
tic corporatioos,  a  Connecticut  trading  corpora- 
tion clothed  with  power  to  take  and  bold  real  es- 
tate, for  certain  specified  purposes  may,  like  an 
Illinois  corporation,  acquire  real  estate  in  Illinois 
necessary  for  the  transaction  of  its  business. 
Barnes  v.  Suddard,  117  111.  287. 

A  foreign  corporation  may  acquire  real  estate  in 
satisfaction  of  debts  to  it  under  the  same  circum- 
stances that  a  domestic  corporation  can  do  so,  un- 
der the  lUmoftB  corporation  act.  Columbus  Buggy 
Co.  V.Graves,  108  111.  458. 

A  corporation  created  under  the  laws  of  Penn- 
sylvania to  explore,  locate,  and  improve  lands, 
transfer  emigrants,  colonize  and  form  settlements 
in  Utah,  Arizona,  or  adjoining  states  and  territor- 
ies lying  west  of  the  Mississippi,  was  held  in  Cow- 
ell  V.  Colorado  Springs  Co.,  100  U.  8.  56. 25  L.  ed. 
647,  to  have  power  to  acquire  title  to  land  in  Colo- 
rado and  transfer  the  same  to  a  grantee,  to  the 
absence  of  any  affirmative  legislation  or  expres- 
sion of  the  policy  of  the  laws  of  that  placid 
against  such  corporation,  and  that  condemnation 
could  not  be  inferred  by  the  failure  of  the  legisla- 
ture to  provide  for  such  corporations,  and  a  p«-o- 
vision  that  allowed  corporations  to  be  formed  only 
by  general  laws. 

A  foreign  corporation  organized  prior  to  the 
passage  of  the  Washington  Act  of  March  28, 1800. 
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stock  corporation,  or/^anized  and  existing 
under  the  laws  of  the  state  of  New  Jersey, 
has  comolied  with  all  the  requirements  of 
law  to  authorize  it  to  do  business  in  this 
state,  and  that  the  business  of  such  corpora- 
tion to  be  carried  on  in  this  state  is  siicli  as 
may  be  lawfully  carried  on  bv  a  corporation 
incorporated  under  the  laws  of  this  state,  for 
such  or  similar  business." 

The  statute  under  which  this  company  was 
incorporated  provided  that:  ''It  sliall  be 
lawful  for  three  or  more  persons  to  associate 
themselves  into  a  company  to  carry  on  any 
kind  of  manufacturing,  mining,  chemical, 
trading  or  agricultural  business,  agricultural 
fairs  and  exhibitions  for  the  encouragement 
of  competition  in  agriculture,  horticulture, 
breed  of  stock  and  development  of  speed  in 
horses,  the  transportation  of  goods,  merchan- 
dise or  passengers  upon  land  or  water,  inland 
navigation,  the  building  of  houses,  vessels, 
wharves  or  docks,  or  other  mechanical  busi- 
ness, the  reclamation  and  improvement  of 
submerged  land,  the  improvement  and  sale 
of  lands,  etc." 

This  statu««  also  provided  that  corporations 
shall  have  the  power  ''to  hold,  purchase,  and 
convey  such  real  and  personal  property  as  the 
purposes  of  the  corporation  shall  require,  not 
exceeding  the  amount  limited  in  its  charter, 
and  all  other  real  estate  which  shall  have 
been  bona  fide  mortgaged  to  the  said  com- 
pany by  way  of  security,  or  convey  to  them 
in  satisfaction  of  debts  previously  contracted 
in  the  course  of  dealings,  or  purchased  at 


sales  uDon  judgment  or  decree  which  shall 
be  obtained  for  such  debts. " 

Other  provisions  authorized  a  oompaoy  or- 
ganized under  the  statute  to  carry  on  a  part 
of  its  business,  and  to  have  offices  out  of  the 
state,  and  that  '^they  may  hold,  purchase,  and 
convey  real  and  personal  property  out  of  the 
state,  the  same  as  if  such  real  and  personal 
property  were  situated  in  the  state  of  New 
Jersey,  provided  that  the  certificate  of  organ- 
ization shall  state,"  etc.  Another  provision 
authorized  any  New  Jersey  corporation,  in- 
corporated under  any  general  or  special  act, 
to  conduct  its  business  outside  the  state. 

May  28,  1891,  Arthur  P.  Smith  was  the 
owner  of  a  lot  of  vacant  and  unimproved 
land  in  the  city  of  New  York,  which,  by  a 
deed  dated  that  day  and  duly  recorded  May 
25,  1891,  he  conveyed  to  the  defendant.  On 
the  15th  day  of  January,  1893,  the  plainti£F 
and  the  defendant  entered  into  a  written  con- 
tract whereby  they  agreed  to  exchange  said 
lot  of  land  for  another  lot  of  land  owned  by 
the  plaintiff.  The  land  of  the  plaintiff  was 
valued  at  $72,000,  and  the  land  of  the  defend- 
ant at  $49,500,  and  the  difference,  $18,500. 
the  defendant  agreed  to  pay  to  the  plaintiff 
at  the  times  ana  in  the  manner  specified  in 
the  contract.  It  was  agreed  that  the  deeds 
should  be  exchanged  at  a  place  named  on  or 
before  February  15.  1893.  Pursuant  to  said 
contract  the  defendant  executed  a  deed  in  due 
form  by  which  it  assumed  to  convey  the 
premises  to  the  plaintiff. 

It  is  conceded  that  the  defendant  has  done 


18  expressly  exempted  from  its  provisions  agalnnt 
foreign  corporations  dealing  in  land  and  engaged 
in  brokerage  business.  Realty  Co.  v.  Appolonio,  6 
Wanh.  487. 

A  foreign  corporation  owning  a  toll-bridge 
across  a  river  which  forms  a  state  boundary  may 
take  a  deed  of  the  riirht  to  douirol  passage  over 
land  in  Vermont  ro  prevent  passaire  over  it  in 
evasion  of  the  toll-brldire  by  crossing  on  the  ioe, 
etc.  Claremont  Bridge  Proprs.  v.  Boyce,  4Si  VU 
736. 

The  federal  government  is  denied  power  to  take 
a  devise  of  land  in  New  York,  under  a  statute  pro- 
vldmg  that  a  devise  may  be  made  **U>  any  person 
capable  by  law  of  holding  real  estate,  but  no  devise 
to  a  corporation  shall  be  valid,  unless  such  corpo- 
ration shall  be  expressly  authorized  by  its  charter 
or  by  statute  to  take  by  devise."  The  term 
**per8on"  in  this  place  means  a  natural  person  only, 
and  the  term  ''corporation**  applies  only  to  a  cor- 
poration created  under  the  laws  of  the  state. 
United  States  v.  Fox,  M  U.  8.  815. 24  L.  ed«  19& 

The  power  of  a  foreign  corporation  to  take  a  de- 
vise  of  property  must  depend  on  the  laws  of  the 
state  where  the  land  lies.  White  v.  Howard,  4d  N. 
7.  144. 

It  is  not  sufficient  in  such  a  case  to  show  that  it 
had  power  by  its  charter  to  take  such  grift.    Ibid. 

An  educational  corporation  in  Wisconsin,  having 
power  to  acquire  and  hold  real  estate,  may  take  a 
devise  of  land  In  Illinois,  as  a  similar  corporation  in 
that  state  could  do.  Santa  Clara  Female  Academy 
V.  Sullivan,  116 I1L  879.  56  Am.  Rep.  776. 

In  respect  to  a  devise  to  a  foreign  charitable  oor^ 
poration,  which  was  prohibited  by  local  statute 
from  holding  real  estate  directly  or  by  any  trustee, 
it  was  held  that  the  court  would  raise  up  a  trustee 
to  support  the  gift  who  might  use  the  corporation 
to  distribute  the  income  according  to  the  intent  of 
the  donor  or  testatrix.  Frazier  v.  St.  Luke's 
Church,  10  Pa.  Co.  Ct.  Rep.  53.  28  W.  N.  G.  807. 
24  L.  R.  A. 


So  a  bequest  to  a  foreign  corporation  of  the  pro- 
ceeds of  both  real  and  personal  property  Is  lawful 
unless  prohibited  by  statute.  Hoi  lis  v.  Drew  The- 
ological Seminary,  06  N.  Y.  160;  Chamberlain  v. 
Chamberlain,  48  N.  Y.  424. 

The  right  of  a  foreign  corporation  to  take  a  be- 
quest is  also  upheld  in  Sherwood  v.  American  Bible 
Soo.  4  Abb.  App.  Deo.  2S7. 

lAmUatUm  hyeharUr  or  laiot  of  (h^sUxUcf  fiieor- 
poration. 

Comity  does  not  require  the  grant  of  privHeges 
to  a  foreign  oorporatlon  beyond  its  charter  powers. 
A  state  may  tolerate  but  a  part  of  the  charter 
powers  of  a  foreign  corporation,  or  a  limited  rather 
than  a  full  exertion  of  them,  but  it  will  never  con- 
cede permission  to  go  beyond  the  charter. 
Diamond  Match  Co.  v.  Powers,  61  Mich.  145. 

Therefore  it  was  held  in  the  above  ease  that 
unless  the  state  of  incorporation  allowed  a  foreign 
oorporatlon  to  deal  in  land  and  land  titles.  It  could 
not  engage  in  such  affairs  in  Michigan,  and  could 
not  demand  access  through  an  agent  to  real  estate 
records,  on  the  ground  that  it  was  constantly  en- 
gaged in  purchasing  lands,  where  it  did  not  show 
that  it  was  entitled  to  engage  in  such  business  in 
the  state  of  its  incorporation.    Ibid. 

The  right  of  a  foreign  corporation  (a  bank)  to 
hold  land  was  denied,  where  the  act  under  which  it 
was  incorporated  directed  that  some  officer  should 
be  designated  to  whom  all  conveyances  should  be 
executed.  Metropolitan  Bank  v.  CkKlfrey,  88  IlL 
579. 

Where  the  charter  of  a  foreign  corporation  au. 
thorised  it  to  take  property  to  colonise  ^*frec 
people  of  color**  in  Africa,  and  for  *'no  other  pur- 
pose,** it  was  held  that  this  restrictioo  was  opera- 
tive in  Georgia,  and  that  a  devise  of  slaves  for  the 
purpose  of  being  thus  colonized  did  not  come 
within  the  charter  power  respecting  "tree  people 
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no  biiBlness  in  tbe  state  of  New  Jersej,  and 
tliat  the  ouIt  business  or  transactions  in 
which  it  has  heen  engaged  since  its  organi- 
zation have  been  carried  on  in  the  city  and 
county  of  New  York. 

The  following  question  was  submitted  to 
the  general  term  :  "  Whether  said  defendant, 
the  Amsterdam  Improvement  Company,  pos- 
sessed and  has  conTeved  to  Frederick  J.  Lan- 
caster, the  p1ainti£F  herein,  a  good  and  suffi- 
cient title  to  the  premises  described  in  said 
contract  and  deed.  *  That  court  has  ad  J  udged 
that  the  defendant's  deed  did  not  convey  to 
the  plaintiff  a  good  title,  and  that  its  title 
was  subject  to  the  right,  title,  and  interest 
of  the  people  of  the  state,  whose  title  was, 
at  the  time  of  the  execution  and  delivery  of 
the  deed,  superior  and  prior  to  that  of  the 
defendant 

Mr,  Thomas  S.  Bas0ford»  for  plaintiff: 
The  defendant,  a  New  Jersey  corporation, 
cannot  lawfully  operate  ad  Ixbiium  in  real  es- 
tate located  within  the  state  of  New  York. 

While  the  propositions  Isid  down  in  the  de- 
cision of  Merrick  v.  Van  Stantvoard,  84  N.  Y. 
208.  and  DemareU  ▼.  Orant^  18  L.  K.  A.  854, 
128  N.  Y.  218,  appear  broad  enough  to  cover 
the  present  transaction,  it  will  at  once  appear 
on  an  examination  of  the  facts  od  which  these 
cases  were  founded,  that  they  involved  merely 
a  question  of  individual  liability  of  a  director 
for  the  tort  of  the  foreign  corporation,  and  did 
not  in  any  wise  involve  the  question  how  far 
the  special  restrictions  relative  to  real  estate 
tenure  affected  the  transaction. 


All  legislation  is  Jealous,  and  jurisprudence 
exclusive  as  to  land. 

Jarluon  v.  Ingraham,  4  Johns.  182;  Story. 
Conflict  Laws,  868,  and  citations. 

It  would  be  absurd  tossy  that  it  ever  was  the 
spirit  of  our  law  that  a  foreign  corporation 
could  come  here  and  deal  in  real  estate  ad  lib- 
itum. This  is  not  the  policy  pursued  by  a 
sister  state  under  like  circumstances. 

OarroU  v.  Eatt  8t.  Louis,  67  111.  568,  16 
Am.  Rep.  682. 

Comity  of  states  will  enforce  the  contracts  of 
foreign  corporations,  in  any  event,  only  so  far 
as  they  are  enforceable  at  home. 

PeepU  y.  tire  Ano.  cf  Philadelphia,  92  N. 
Y.  816.  44  Am.  Rep.  880;  Plimpton  v.  Bigdow, 
08  N.  Y.  592. 

Laws  1877,  chsp.  450,  g  1,  reads  as  follows: 
"Any  foreign  corporation  created  under  the 
laws  of  the  United  States,  or  of  any  state  or 
territory  thereof,  and  doing  business  in  this 
state,  may  acquire  such  res!  pro|>erty  in  this 
state  as  may  be  necessary  for  its  corporate  pur- 
poses in  the  transaction  of  its  bufsiness  in  this 
state,  and  convey  the  same  by  deed  or  other- 
wise in  the  same  manner  as  a  domestic  corpo- 
ration." 

The  question  for  the  court  is  the  construc- 
tion of  the  clause.  **as  may  be  necessary  for 
its  corporate  purposes  in  the  transaction  of  its 
business  in  this  state." 

is  it  not  against  the  public  policy  of  this  state 
for  a  foreign  corporation  operating  under  the 
circumstances  surrounding  this  defendant, 
frankly  admit tinj^  that  it  has  never  heretofore 
had  a  single  busmess  transaction  in  its  native 


of  ooloi^  and  was  invalid.   Amerloan  Oonaol.  Boo. 
7.  GartreU,  28  Ga.  448. 

The  New  York  statutes  (8  Bev.  Stat.  188, 6th  ed. 
•  8k  denylnfr  the  power  of  a  corporation  to  take 
lands  by  devise,  unless  expressly  authorized  to  do  so 
by  Its  oharter  or  by  statute,  prevents  a  devise  to  a 
city  Incorporated  In  another  state  without  any  suoh 
power  conferred  upon  it  and  a  New  York  court 
will  oonatrue  the  oharter  for  itself.  Boyoe  v.  8t 
Louis,  8»  Barb.  060L  This  applies  to  a  devise  in  trust 
for  charity. 

But  the  Incapacity  of  a  town  in  another  state  to 
take  a  charitable  devise  will  not  prevent  it  from 
taJancin  Massaobusetts  if  aubsequently  autboriased 
to  do  so  by  statute.    Fellows  v.  Miner,  119  Mass.  SAL 

That  charter  restrictions  follow  a  foreiffo  corpo- 
ration is  also  decided,  altboufrb  not  witb  reference 
to  real  property,  in  Blair  v.  Perpetual  Ins.  Go.  10 
Mo.  860,  «7  Am.  Bee.  129,  and  Ohio  Life  Ins.  ft  T.  Co. 
▼.  Merchants  Ins.  ft  T.  Oo.  11  Humph.  1,  88  Am. 
I>ec7«S. 

But  see  Whitman  Gold  ft  Silver  Mln.  Co.  v.  Baker, 
fn/ro. 

While  the  oases  seem  to  be  unanimons  in  holding 
tuat  the  charter  limitations  of  a  f oreigrn  corpora- 
tion in  respect  to  tbe  ownership  of  land  follow  it 
wherever  it  goes,  there  is  a  lack  of  uniformity  as 
to  the  effect  of  limitations  by  general  laws,  such  as 
a  fUtute  of  wHla,  in  the  statute  of  incorporation, 
upon  the  pfiwer  of  the  corporation  to  take  lands 
outside  of  the  state. 

In  Stiirkweatber  v*  American  Bible  Boa,  72  HI. 
a,  9S  Am.  Kep.  188.  it  was  held  that  a  New  York 
corporation,  which,  under  the  New  York  statute  of 
wills,  oould  not  take  a  devise  of  lands,  was  pre- 
cluded by  that  statute  from  taking  such  a  devise  in 
lUinois,  althoufp  h  the  court  recognized  the  fact  that 
tbe  decisions  In  other  lujcisdiotions  were  to  the  con- 
nary. 
24  L.R  A 


But,  on  the  other  hand,  in  American  Bible  Soc.  t* 
Marshall,  16  Ohio  St.  fan,  a  prohibition  by  a  statute 
of  wills  amlnfft  a  devise  to  a  corporation  was  held 
ioeffectual  to  prevent  the  corporation  from  taking 
such  a  devise  in  another  state,  if  the  terms  of  its 
charter  were  broad  enough  to  authorize  the  own- 
ership of  lands. 

To  the  same  effect  was  the  decision  in  Thompson 
V.  Swoope,  84  Pa.  480,  and  White  v.  Howard,  88 
Conn.  842. 

Akin  to  these  decisions  is  that  of  Vansant  v. 
Roberts,  8  Md.  119,  respecting  personal  property,  in 
which  it  is  held  that  aocumulatioDS  of  such  prop- 
erty in  the  hands  of  a  foreign  corporation  is  a 
matter  to  lie  regulated  by  each  state  for  itself,  and 
that  the  Maryland  Bill  of  Rights,  section  84,  pro- 
hibiting a  devise  for  a  religious  sect  without  leave 
of  the  legislature  had  no  extraterritorial  effect,  and 
would  not  prevent  a  foreign  corporation  from 
taking  personal  property  by  will  In  Maryland. 

This  case  was  foUowed  in  Brown  v.  Thorn  pk1na» 
49  Md.  428,  upholding  a  bequest  to  a  foreign  mis- 
sionary society. 

And  a  **oommunity**  In  a  foreign  country  may  be 
allowed  to  take  a  bequest  if  the  laws  of  that  coun- 
try permit.    Bt  Huss.  18  L.  R.  A.  eSO.  128  N.  Y.  537. 

So  a  statute  prohibiting  a  gift  by  will  of  more 
than  one  half  of  a  testator^s  estate  to  a  religious 
corporation  has  no  extraterritorial  effect  in  refer- 
ence to  such  a  gift  in  another  atate  although  to  a 
corporation  of  the  former  state.  But  It  applies  to 
a  gift  by  a  resident  of  the  state  to  a  foreign  corpo- 
ration. American  Bible  Soc.  v.  Uealy,  10  L.  K.  A. 
768. 188  Mass.  197:  Chamberlain  v.  Chamberlain,  48 
N.  Y.  424:  HoUia  v.  Brew  Theological  Semhiary,  95 
N.  Y.  186. 

And  In  Kerr  t.  Dougherty,  79  N.  Y.  8S7,  it  was 
held  that  the  power  of  a  Pennsylvania  religious  or 
charitable  corporation  to  take  under  a  New  York 
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state,  to  Aome  to  this  state  aod  speculate  in 
rehhy  ad  Tibitumf  IHiooisbas  answered  this 
^estion  in  thenegaliye. 

CarrdU  v.  East  St,  Lovi$,  tupra. 

In  Bard  v.  Poole,  12  N.  Y.  607,  Denio.  J., 
states:  "I  concede  that  it  would  be  a  viola- 
tion of  our  sovereignty  for  a  foreiL'n  corpora- 
tion to  remove  from  tne  country  or  state  where 
it  was  created  to  locale  itself  wholly  in  tuis 
state." 

The  power  of  foreign  corporations  to  hold 
real  estate  depends,  first,  upon  tbe  same  gen- 
eral considerations  which  affect  all  corpora- 
tions; and  second,  upon  tbe  laws  and  policy  of 
the  state  where  the  land  is  situated. 

American  db  Foreign  Christian  Union  t. 
Tounl,  101  U.  8.  852,  25  L.  ed.  888;  Binney'i 
Case,  2  Bland,  Ch.  146. 

If  defendant  contravened  the  public  policy 
of  this  state  in  attempting  to  deal  in  real  estate 
ad  libitum  within  the  state  of  New  York,  its 
acts  were  null  and  void,  and  it  never  became 
vested  with  any  title  to  the  plot  of  land  it 
agreed  to  convey  to  plaintiff. 

All  contracts  which  contravene  tbe  public 
policy  of  tbe  state  are  void.  Such,  for  in- 
stance, as  a  contract  in  restraint  of  trade  or  a 
contract  with  an  enemy  of  the  state. 

Eiint  V.  KmekerbacheTy  5  Johns.  827. 

When  a  corporation  is  prohibited  from  hold- 
ing land  it  cannot  buy  and  sell,  for  every  pnr- 
cbase  and  sale  by  it  involves  a  holding  by  it, 
and  its  incapacity  renders  the  conveyance  de- 
fective for  lark  of  a  competent  crrantee. 

Spelling,  Priv.  Corp.  §  207;  Bank  of  Midii- 


gan  v.  NiUs,  1  Dougl.  (Mich.)  401,  41  Am. 
Dec  675. 

If  defendant's  act  in  attemptins:  to  acquire 
title  to  the  land  i  agreed  to  sell  to  plainiitf  was 
void,  it  never  became  vested  with  a  scintilla  of 
title,  and,  therefore,  never  had  any  to  convey 
to  plaintiff 

The  defendant  acquired  no  title  through  tbe 
deed  taken  from  i\s  grantor,  but  the  title  vested 
in  the  individual  members  of  tbe  corporation. 

HiU  V.  Beach,  12  N.  J.  Eq.  81;  Spelling, 
Priv.  Corp.  §  90,  p.  110;  Erie  R.  Co.  v.  8taU, 
8L  N.  J.  L.  631,  86  Am.  Dec.  226;  Empire 
Mills  V.  Alston  Grocery  Co,  {Tex.)  Jan.  17, 
1691;  Murfree^oreign  Corp.  g  4. 

Mr,  Loais  MarshalU  for  defendant: 

The  Amsterdam  Improvement  Company  is  a 
legally  incorporated  entity  under  tbe  laws  of 
tbe  state  of  New  Jersey,  having  tbe  power 
thereunder  of  dealing  in  real  estate,  not  only 
within  tbe  sovereignty  of  its  creation,  but  also 
in  this  state. 

But  even  assuming  that  tbe  corporation  was 
not  organized  in  strict  compliance  with  the 
statutory  formalities  it  became  a  corporation 
de  facto  and  a  conveyance  by  it  would  paA  a 
good  title. 

Bmith  V.  8hfeU!y,  79  U.  8.  12  Wall.  35R.  20 
L.  ed.  430;  Fiitis  v.  Palmer,  182  U.  8.  282.  88 
L.  ed.  817;  llackensack  Water  Co,  v.  DeKay, 
86  N.J.  Eq.  648. 

There  is  nothing  in  the  policy  of  this  state 
which  prohibits  a  corporation  formed  in  an- 
other state,  composed  entirely  of  citizens  of 
this  state,  for  the  purpose  of  transacting  busi- 


wfll  was  restrloted  by  a  Peonsvlvanla  statute  for- 
btddlnir  gifts  by  will  to  such  corporatious  unless 
tbe  will  was  made  at  least  one  month  before  the 
teetator^s  death.  This  seem  to  proceed  on  the  same 
theory  as  Starkweather  v.  American  Bible  See, 
sujDra,  and  to  be  out  of  harmony  with  the  other 
preoediniT  oases  as  to  statutes  of  wlils. 

A  simple  bequest  of  money  to  be  paid  to  a  foreign 
corporation  la  valid,  even  if  the  law  of  the  state 
where  the  will  is  made  forbids  the  execution  of 
such  a  trust  as  that  for  which  the  corporation  is 
created.  General  Assembly  of  the  Presby.  Church 
Id  U.  8.  Trustees  V.  Guthrie,  6  L.  B.  A.  8S1, 88  Va.  126w 

JZoOroocb. 

Legislative  permission  to  a  f orelfrn  railroad  com- 
pany to  come  into  tbe  state  need  not  be  equivalent 
to  a  new  incori»oration  in  order  to  permit  tbe  ex- 
ercise of  corporate  powers  in  the  state.  Martin  v. 
Mobile  ft  O.  a  Co.  7  Bush,  US. 

And  a  railroad  corporation  can  exercise  all  its 
charter  powers  In  other  states  or  countries,  if  not 
repuRnant  or  prejudicial  to  their  laws.  Atchisont 
T.  &  S.  F.  B.  Co.  V.  Fletcher,  85  Kan.  236. 

But  in  Iowa  it  is  held  that  a  foreign  railroad 
corporation  cannot  acquire  or  possess  a  right  of 
way  in  that  state,  but  is  impliedly  precluded  there- 
from by  statute  expressly  conferring  tbe  power 
upon  corporations  of  that  state.  Holbert  v.  St. 
Louis,  K.  C.  ft  N.  B.  Co.  45  Iowa.  28. 

And  in  West  Virginia  It  was  declared  that  a  for- 
eign railroad  corporation  cannot  legally  opemte 
its  road  in  that  state  except  by  charter  or  license 
from  the  state,  and  a  lease  of  a  railroad  to  a  foreign 
oorporatlon  was  regarded  as  insuifloient  to  make 
the  lessee  a  necessary  party  to  a  smt  concerning 
the  land.  Chapman  v.  Pittsburgh  ft  8.  B.  Co.  18 
W.  Va.  184. 

A  railroad  company  incorporated  In  another 
state  was  held  entitled  to  own  land  in  Vermont, 
24  L.  R.  A. 


where  it  bought  fifteen  acres  near  the  abutment  of 
a  bridge  which  it  had  built  across  the  river  which 
formed  the  state  boundary,  although  the  road  ex- 
tended only  to  such  boundary,  and  there  was  no 
evidence  that  It  Intended  to  run  can  into  the  state, 
but  the  land  would  be  convenient  for  its  use  if  it 
did  not.    State  v.  Boston,  aftM  B.Co.86Vt.4S8. 

The  power  of  railroad  companies  to  make  a 
lease  to  a  corporation  of  another  state  Is  held  to  be 
given  by  statute  m  Black  v.  Delaware  ft  B.  Oanal 
Co.22N.J.Eq.l80. 

A  foreign  corporation  owning  all  the  stonk  of  a 
domestic  corporation,  where  tbe  statutes  allow  Its 
stock  to  be  held  by  other  corporations,  does  not 
thereby  ''acquire  or  bold**  the  real  estate  of  tbe 
domestic  corporation  so  as  to  violate  tbe  Pennsyl- 
vania Act  of  April  28.  1866.  agamst  acquiring  or 
holding  real  estate  '^directly  In  tbe  corporate 
name,  or  by  or  through  any  trustee  or  other  device 
whatsoever,  unless  especially  authorized,"  under 
penalty  of  escheat.  Com.  v.  New  York.  L.  E.  ft 
W.  B.  Co.  7  L.  B.  A.  684.  132  Pa.  601,  sul^tantially 
overruling  Com.  v.  New  York,  L.  E  ft  W.  B.  Co. 
114  Pa.  84U.  in  which  tbe  court  submitted  to  the 
jury  the  question  whether  tbe  ownership  of  stock 
was  a  **devlse**  to  own  land  in  violation  of  the  stat- 
ute. 

Tbe  title  of  a  state  railroad  corporation  to  lands 
in  a  territory  under  a  grant  by  act  of  congress 
could  not  be  devested  by  a  state  into  which  the 
territory  was  subsequently  formed,  even  tf  such 
state  should  interfere  with  such  corporation.  Van 
Wy ck  V.  Knevals,  106  U.  8. 860, 27  L.  ed.  20L 

Where  congress  has  conferred  upon  a  railroad 
corporation  of  a  state  a  right  of  way  over  public 
lands  of  tbe  United  States  in  any  one  of  their  ter- 
ritories, it  may  be  doubted  whether  the  state  sub- 
sequently created  out  of  such  territory  could  pre- 
vent the  enjoyment  by  such  corporation  of  the 
right  conferred.   It  could  do  so  only  on  the  same 
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aeflB  bere  from  exercising  its  corporate  pow- 
•«n  within  oar  jurisdiction. 

MerriekT.  Van  SantDnord.WN.Y.  208;  Dem- 
^grtti  V.  Orant,  18  L.  R.  A.  854, 128  N.  Y.  205. 

At  eommon  law  any  corporatioD  had  the 
power  to  take,  hold,  and  convey  real  estate, 
Tor  any  purposes  not  inconsistent  with  those  for 
which  it  was  created. 

1  Washb.  Real  Prop.  4th  ed.  p.  81;  1  Beacb, 
FriT.  Corp.  §  377;  NicoU  v.  New  Fork  dt  E  R. 
Co,  12  N.  Y.  121;  i2^  MeGraw,  2  L.  R.  A.  887. 
Ill  N.  Y.  93;  Sherwood  t.  American  Bible  Soc, 
4  Abb.  App.  Dec.  227;  2  Eent,  Com.  283; 
Laihrop  T.  Oommereial  Bank  qf  Sdolo,  b  Dana, 
114,  88  Am.  Dec  481. 

At  common  law  any  corporation  could  hold 
teal  property  in  this  state.  This  right  is  in- 
herent in  a  domestic  corporation,  and  has  been 
freely  conferred  upon  foreign  corporations 
thereunto  authorized  by  their  charters  by  the 
principle  of  comity. 

Sheneood  t.  American  Bible  Soc,  eupra;  Bard 
-V.  Poole,  12  N.  Y.  606;  SUtfer  Lake  Bink  v. 
K^th,  4  Johns.  Ch.  370.  1  L.  ed.  871:  Bank  of 
Avgueta  ▼.  EarU,  88  U.  8.  13  Pet.  619, 10  L. 
^.  274;  Mumford  y.  American  L,  ln%,  A  T.  Co, 
4  N.  Y.  463;  Alvoard  y.  Holmee,  10  Abb.  N.  C. 
"TO:  Merrick  y.  Tan  Sanivoord,  and  Demnreet  v. 
Grant,  eupra;  Stetene  v.  Pratt,  101  111.  206. 

In  this  state  the  principle  of  comity  has  been 
extended  so  far  as  to  afford  a  foreign  corpora- 
tion relief  by  injunction  to  restrain  a  citizen  of 
this  stcte  from  yiolating  a  coyenant  not  to  en- 
gage la  a  certain  business  in  this  and  other 
•tales. 

Diamond  Match  Go.  ▼.  BoOer,  106  N.  Y.  473, 


60  Am.  Rep.  464.  See  also  Cowett  y.  Colorado 
Sprihffs  Co,  100  U.  8.  66,  26  L.  ed.  647;  Amer- 
ican i  Foreign  Christian  Union  y.  Yount,  101 
U.  8.  862,  26  L.  ed.  888;  CarroU  y.  Eaet  St. 
Louis,  67  111.  668.  16  Am.  Rep.  683;  New 
Hampthire  Land  Co,  y.  Tilton,  19  Fed.  Rep. 
78. 

Statutes  containing:  grants  of  power  must  be 
construed  so  as  to  include  the  authoiity  to  do 
all  things  necessary  to  make  the  objed  of  the 
grant  effectual  and  to  enable  the  donee  of  the 
power  to  accomplish  the  expressed  purposes  of 
the  act. 

New  T&rk  y.  Sande,  106 N.  Y.  210;  PeopU^. 
Chapin,  Id.  816. 

By  the  law  as  it  existed  prior  to  the  pa^^a^e 
of  the  Act  of  18/7,  corporations  of  other  states 
were  fully  empowered  to  acquire  real  estate  for 
any  of  the  purposes  mentioned  in  that  act,  and 
to  hold  the  same  indefinitely,  if  so  empowered 
by  their  charters  or  the  laws  of  the  respective 
states  under  which  they  were  organized.  The 
only  change,  therefore,  wrought  by  this  act  was 
to  limit  the  time  during  which  such  foreign 
corporations  could  hold  lands  so  acquired. 

Alward  y.  Holmes,  10  Abb.  N.  C.  96,  and 
cases  there  cited. 

But  the  effect  of  noncompliance  with  such 
statutory  provision  would  not.  in  the  absence 
of  regulations  forbidding  a  sale  after  five  years, 
or  of  affirmative  words  imposing  a  iieDslty  or 
forfeiture  for  disobedience,  divest  the  title  of 
the  corporation,  or  prevent  ii  from  selling  the 
same,  and  conyeying  a  good  title  to  the  pur- 
chaser 

Home  Ins,  Co,  y.  Bead,  80  Hun,  406;  Health 


terms  that  It  could  refuse  a  reooffnition  of  Its  own 
preylously  granted  rigbt.  for  in  suob  matters  the 
•tate  would  succeed  only  to  the  authoiity  of  con- 
«TeBB  oyer  the  territory.  8c  Joseph  A;  D.  CL  B.  Ck>. 
T.  Baldwin,  106  U.  &  488, »  L.  ed.  678. 

TdeoraphM, 
The  general  power  of  a  corporation  to  bold 
property  in  states  other  than  the  one  which  incor- 
porated It.  in  the  absence  of  statutory  prohibitloo 
tn  such  states,  is  declared  in  United  Lines  Teleg. 
Oo.  y.  Boston  Safe  Deposit  ft  T.  Co.  147  U.  8.  481, 37 
L.  ed.  SO,  in  respect  to  the  ownership  of  a  telegraph 


A  corporation  organised  to  be  a  mere  auxiliary 
«nd  agency  of  a  foreign  corporation  in  operating 
«  telegraph  line  is  not  against  the  policy  of  the 
laws,  where  they  allow  foreign  corporations  to  do 
buatnesB  and  hold  necessary  property  for  that  pur- 
pose.   Day  y.  Postal  Teleg.  Oo.  60  Md.  854. 

In  Canada  by  an  exercise  of  comity  a  foreign 
•oorporation  was  held  entitled  to  enforce  a  cootraot 
for  the  exclusiye  right  to  operate  a  telegraph  line 
OTcr  a  railroad.  Oaoadian  Pac.  B.  Co.  y.  Western 
U.  Teleg.  Cou  17  Csn.  8.  a  15L 

As  to  power  of  state  to  exclude  telegraph  oom- 
panies,  see  ntiU  to  Postal  Teleg.  Cable  Co.  y.  Baltl- 
amre,  ante,  ISL 

Interest  in  ftiiiMiu 

A  New  York  mining  company  organised  for  the 
haatnesB  of  mining  in  Montana  was  protected  io  its 
Imalnees  in  that  state.  GarUdd,  M.  k  Min.  Co.  y. 
Hammer,  6  Moot.  68. 

A  Galifomia  mining  corporation  auihorlaed  to 
liold  not  more  than  1410  acres,  was  held  entitled  in 
Kevada  to  liokl  to  any  extent  permitted  by  the 
Keyada  Iawb:  and  It  Is  also  held  that  no  Indiylduai 
conkl  be  protected  In  trespassing  on  any  part  of 
the  laod  of  sooh  company,  eyan  if  It  exceeded  the 
at  L.  R.  A. 


amount  which  the  corporation  could  lawfully 
hold.  Whitman  Gk)ld  &  Silver  Mln.  Co.  y.  Baker,  8 
Ney.888. 

A  coal  mining  company  organized  In  another 
state,  chiefly  for  carrying  on  business  In  Ohio,  but 
having  an  office  and  annual  meetings  in  the  state 
of  Its  incorporation,  was  held  lawful  In  Ohio.  Sec- 
ond Nat.  Bank  of  Cincinnati  y.  Loyell,  2  dn.  Sup. 
Ct.  Rep.  400. 

And  in  Hanna  v.  International  Petroleum  Co.  28 
Ohio  St.  (fiS.  a  mining  corporation  orgamZied  in  an- 
other state  to  do  bufllness  in  Ohio  was  held  not  to 
be  a  fraud  on  the  law,  because  it  had  done  nothing 
but  organize  in  its  own  state. 

And  substantially  to  the  name  effect  was  the  de- 
cision in  Newburg  Petroleum  Co.  v.  Weare,  27 
Ohio  St.  848,  upholding  oU  land  leases  to  a  foreign 
corporation,  which  was  held  not  to  be  a  fraud  be- 
cause it  had  only  an  office  In  the  state  of  its  Incor- 
poration, and  did  ita  principal  business  in  Ohiu. 

A  corporation  having  its  reglstired  offioe  in 
England^  when  it  holds  corporate  meetings, 
can  own  mining  lands  in  Missouri,  Eince  It  Is  au- 
thorized to  do  so  by  the  Bnglisb  law,  aud  there  is 
no  Missouri  statute  which  prohlbiu  It.  Missouri 
Lead  Min.  &  8.  Co.  v.  iteinhard,  114  Mo.  aS. 

The  right  of  a  foreign  corporation  organized  to 
carry  on  a  mining  business  and  for  other  puruosen 
not  covei*ed  by  the  Michigan  laws  for  iucoip  ira- 
tion  of  mining  companies,  to  have  k  copy  uf  it« 
articles  of  association  filed,  under  How.  Stat. 
<Mich.)  S  4098,  was  denied  In  Isle  Koyale  Land 
Corp.  V.  Osmun,  70  Mich.  108,  by  a  bare  majonty  of 
the  court,  who  did  not  agree  fn  their  reasons  for 
the  decision.  See  also  infra.  Grant  y.  Henry  day 
OnalOo. 

Exercise  of  eminent  domain. 

The  right  of  a  foreign  corporation  to  exercise  the 
power  of  eminent  domain  is  not  Implied. 


Nbw  Yobk  Court  ow  AppBALa. 
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i^«D    York   ▼.   Knott,  70   N.    Y. 


And  80  also  the  law  was  well  settled  before 
the  passage  of  the  Act  of  1887  that  corporatioDS 
of  sistor  states  had  the  right  to  acquire  real 
estate  withto  this  stale  inimitably  if  authorized 
by  their  charters,  aod  to  dispose  of  the  same. 

2  Kent,  Com.  p.  286;  Ebb  parU  Peru  Iron 
Go,  7  Cow.  640;  ti?uru>ood  y.  American  BibU 
Soe,  4  Abb.  App.  Dec.  227;  Coioell  v.  Colorado 
Springs  Oo.  100  C.  S.  65,  26  L.  ed.  647;  Amer- 
iean  d  Foreign  CJiristian  Union  y.  Yount^  101 
U.  S.  862,  26  L.  ed.  888. 

"Where  a  corporation  acquires  real  estate 
without  authority  of  law  or  in  excess  of  the 
limitations  of  the  law  such  real  estate  does  not 
become  1  iable  to  f  orf  ei  t  ure  by  t  he  people.  The 
only  rieht  of  the  state  is  to  claim  a  forfeiture 
of  Its  franchises,  and  not  a  forfeiture  of  the 
property  held  by  the  corporation. 

H$  AcQrato,  2  L.  R.  A.  887.  Ill  N.  Y.  96. 

This  it  may  do  agaiust  a  foreif^n  corporation 
carrying  on  business  in  this  state  as  well  as 
against  a  domestic  corporation. 

Com.  y.  JSew  York,  U  E.  d  W.  R  Oo.l  L. 
R  A.  684,  182  Pa.  691. 

Assuming  that  section  17  of  the  General  Cor- 
poration Law  is  to  receiye  a  narrow  const  ruc- 
tion, the  defendant  was  neyertheless  authorized 
to  acquire  such  real  property  in  this  state  as 
miffht  be  necessary  for  its  corporate  purposes, 
and  nothing  appearing  to  indicate  that  the 
property  in  question  was  not,  in  fact,  necessary 
for  that  purpose,  it  is  to  be  presumed  that  the 
transaction  whenby  it  acquired  title  to  this 
property  was  consistent  with  its  charter. 


I  Farmers  Loan  d  T.  Oo,  y.  Curtis,  7  N.  Y, 
466;  Ohautauque  County  Bankw.  Ridey,  19  N. 
Y.  869,  76  Am.  Dec.  847:  Ex  parte  Pent  Irot^ 
Co,  and  Altoiird  v.  Holmes,  supra;  Yates  v. 
Van  De  Bogert.  66  N.  Y.  626;  OouM  y.  Col- 
orado  Springs  Co.  sup*  a. 

But,  assuming  further  that  under  the  laws- 
of  this  state  a  foreign  corporation  lilie  the- 
present  has  no  right  to  hold  real  property  for 
speculative  purposes  yet  having  acquired  title 
thereto  for  a  valuable  consideration  it  never- 
theless could  convey  a  good  and  sufficient  title- 
to  the  plaintiff  before  divestiture  of  its  title  at 
the  instance  of  the  state. 

Leazure  y.  Hillegas,  7  Berg.  A  R.  818; 
Rnnyan  y.  Coster,  89  U.  8.  14  Fet.  122,  10  L. 
ed.  882:  1  Waslib.  Real  Prop.  4lh  ed.  79; 
Mooers  v.  White,  6  Johns.  Ch.  860,  2  L.  ed.  160;. 
Sheaffe  y.  0*Neif,  1  Mass.  266;  Fairfax  v. 
Hunter,  11  U.  8.  7  Cranch,  608,  8  L.  ed.  468;. 
Waugh  y.  Bilev,  8  Met.  294;  BradMreet  y. 
Oneida  Oountu  Svprs,  18  Wend.  648;  Wright  v. 
Saddler,  20  N.  Y.  824. 

Before  offlce  found,  an  alien  may  conyej 
lands  acquired  bj  him  by  purchase,  and  if  the- 
conveyance  be  to  one  capable  of  taking  and 
holding  his  title  will  be  good  and  yalid. 

Inglis  y.  Sailor^s  Snvg  Harbor  of  New  York- 
Trustees,  28  U.8. 8  Pet.  99. 7  L.  ed.  617;  1  Lead. 
Cas.  Am.  Real  Prop.  p.  601;  Marshall  v.  Con- 
rad, 6  Call.  (Va.)  864;  Jinkins  v.  Jfoel,  8  Stew. 
(Ala )  60;  Slieaffe  y.  if  Neil,  supra;  Montgomerjt 
y.  Dorian,  7  N.  H.  475;  Foanoea  y.  Craddoek,  1 
Patton  &  H.  260;  HaUtead  y.  Lake  CounUr 
Comrs,  66  Ind.  888. 

The  policy  of  the  law  which  prohibits  aliens 


A  corporation  of  another  state  has  no  power  to 
oondemn  lands  for  railroad  right  of  way.  under 
Neb.  Const,  art.  11.  S  8.  State  v.  Scott,  22  Neb.  028; 
Treiter  v.  Missouri  Paa  R.  Oo.  23  Neb.  242;  Koenijr 
y.  Chicago,  B.  &  Q.  B.  Co.  27  Neb.  009. 

But  a  legislature  may  give  the  power  of  eminent 
domain  to  a  foreign  onrporation.  Be  Townsend,  80 
N.  Y.  171:  Morris  Canal  &  Bkg.  Co.  v.  Towneend.  24 
Barb.  668;  New  York  ft  B.  R.  Co.  y.  Young,  88  Pa. 
175. 

Under  Mo.  Bey.  Stat^  1870.  fl  700,  a  foreign  railroad 
corporation  may  obtain  a  right  of  way  in  Missouri 
by  condemnation.  Gray  v.  St.  Louis  ft  S.  F.  B.  Co. 
81  Mo.  128. 

Gt>neral  language  may  be  sufficient  to  confer  the 
power.  Thus  a  foreign  corporation  is  eotitied  to 
the  benefits  of  tbe  New  York  statute  authoriEing 
'*any  company  owning,  operating,  or  leasing**  any 
steam  railroad  to  take  property  by  condemnation. 
Re  Marks.  6  N.  Y.  Supp.  106. 

And  the  assent  of  the  legislature  to  tbe  transfer 
of  tbe  power  of  emloent  domain  from  a  domestic 
railroad  corporation  to  a  foreign  corporation  which 
succeeds  to  its  rights  and  powers  may  be  gathered 
by  implication  from  a  series  of  legislative  acts. 
Abbott  V.  New  York  ft  N.  E.  B.  Co.  145  Mass.  45a 

So  a  foreign  waterworks  company  can  exercise 
its  powers  under  an  ordinance  including  the  rigbt 
to  condemn  lands,  where  the  legisloture  has  given 
authority  to  the  municipal  corporation  to  confer 
Bucb  power  on  ^Mndlviduals  or  corporations.** 
Dodge  V.  Council  Bluffs,  67  Iowa.  600. 

And  in  Ohio  the  right  of  a  foreign  corporation  to 
condemn  lands  for  railroad  purposes  and  operate  a 
railroad  in  Ohio  is  upheld.  The  court  finds  an  ex- 
press grant  of  the  power  in  the  case  in  hand  and 
says  that  there  Is  no  legislation  against  tbe  right 
bot  abundant  to  tbe  contrary.  State  y.  Sherman, 
22  Ohio  St.  4831 
24L.RA. 


When  a  foreign  corporation  has  no  power  as 
such  to  condemn  lands,  a  domestic  corporatioa- 
which  is  merely  an  auxiliary  may  do  so.  Lower  y» 
Chicago,  B.  ft  Q.  B.  Co.  60  Iowa,  688. 

A  statute  denying  tbe  right  of  eminent  domain 
to  corporations  created  under  the  laws  of  other 
states  or  of  tbe  United  States  does  not  apply  to  a 
corporation  wblcb  by  consolidation  under  state 
statutes  bas  become  a  domestic  corporation.  State  - 
v.  Chicago.  aftQ.  B.Co.2L.B.A.664,28  Neb.  168; 
Toledo,  A.  A.  ft  G.  T.  B.  Co.  v.  Dunlap,  47 Mich.  468. 

That  a  foreign  corporation  cannot  condemn  land 
in  a  court  of  the  United  States  and  cannot  remove 
to  that  court  a  condemnation  proceeding  in  which 
it  is  defendant  is  declared  In  Baltimore  ft  O.  B.  Co. 
y.  Pittsburg,  W.  ft  K.  B.  Co.  17  W.  Va.  814. 

But  in  that  case  the  corporation  was  held  to  be  la 
fact  a  domestic  one.   Ibid, 

Am  tomortooQes, 

Almost  without  exception,  the  right  of  a  foreign 
corporation  to  take  a  mortgage  on  real  property, 
except  wben  expressly  prohibited  by  statute,  bas 
been  upheld. 

In  Bank  of  Louisville  y.  Yonng,  87  Mo.  806,  the 
court  construed  tbe  Missouri  statute  holding  that 
a  loan  by  a  foreign  corporation  doing  business  In 
the  state  was  prohibited,  and  that  bonds,  notes,  and 
securities  taken  therefor  were  void,  but  in  Con- 
necticut Mut.  L.  Ina.  Co.  v.  Albert,  80  Mo.  181,  it 
was  held  that  a  foreign  corporation,  not  engaged 
in  banking,  might  lawfully  make  such  a  loan,  and 
that  the  words  *^orelgn  corporations**  as  used  In 
the  statute  (Bev.  Code  1885^  S  14,  p.  280),  as  shown 
by  the  connection,  meant  foreign  banking  corpo> 
rations;  and  a  later  case  holds  that  even  foreign 
bankers,  if  they  are  not  engaged  in  banking  in 
Missouri,  can  make  such  loans.  Long  y.  Long,  It* 
Mo.  662. 


1894. 
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from  holdinff  title  to  land  is  to  bare  the  title  in 
the  bands  of  citizens  who  owe  allegiance  to  the 
gOYernment  and  can  be  called  upon  to  dis- 
cbarge the  duties  of  citizenship. 
Marx  y.  MeQlynn,  88  N.  Y.  876. 

Ch*aif»  J.,  delivered  the  opinion  of  the 
court: 

Before  approaching  the  discussion  of  the 
principal  question  in  this  case,  certain  ques- 
tions of  subordinate  importance  may  be  dis- 
posed of,  which  have  been  raised  upon  the 
arncument.  One  of  them  relates  to  the  right 
of  this  corporation  to  recognition  In  our 
courts,  as  affected  by  the  fact  that  the  incor- 
porators are,  with  one  ez^tion,  citizens  and 
residents  of  this  state.  Whatever  inferences 
can  be  drawn  as  to  the  motives  which  took 
them  into  a  foreign  Jurisdiction  to  organize 
a  corporation  under  its  laws,  I  agree  with 
the  general  term  that  any  such  question  has 
been  once  and  for  all  settled  by  onr  recent 
decision  in  the  case  of  DemareH  v.  Flack,  128 
N.  Y.  206.  18  L.  R.  A.  54.  It  appeared  in 
that  case  that  citizens  of  this  state  incorpo- 
ratAd  under  the  laws  of  West  Virginia  to 
carry  on  a  certain  business,  with  the  princi- 
pal office  of  the  oompanv  in  New  York  city, 
and  where  only  it  had  Iseen  conducting  Us 
operations.  It  was  claimed  that  these  racts 
invalidated  the  corporation,  and  that  there 
was  a  manifest  evasion  of  and  fraud  upon  the 
laws  of  the  state.  But  it  was  held  that  thej 
constituted  no  reason  for  refusing  recogni- 
tion to  the  corporation ;  that  there  was  no 
essential  differbuce  between  a  corporation 


formed  under  the  laws  of  a  foreign  state,  the 
members  of  which  where  its  own  citizens, 
and  one  so  formed,  the  members  of  which 
were  citizens  of  our  own  Rtate.  If  our  citi- 
zens are  attracted  to  other  jurisdictions  for 
purposes  of  incorporation,  because  of  more 
favorable  corporation  or  taxation  laws,  I  can- 
not see  in  that  fact,  however,  and  in  what- 
ever sense  to  be  deplored,  any  reason  that 
they  should  be  prevented  from  employing 
here  the  corporate  capital  in  the  various^ 
channels  of  trade  or  manufacture.  That,  as  it 
seems  to  me,  would  be  a  rather  hurtful  poli- 
cy and  one  not  to  be  attributed  to  the  state. 
Another  question  relates  to  the  regularity^ 
of  the  proceedings  for  the  incorporation  of 
the  defendant  company  under  the  laws  of  the- 
state  of  New  Jersey.  I  am  unable  to  perceive- 
any  defect  therein.  I  should  say  there  had 
been  a  compliance  with  its  statutes.  But  if 
there  could  be  pointed  out  some  irregularity 
it  could  not  be  made  the  subject  of  an  ob- 
jection to  the  defendant's  title.  It  was  a. 
corporation  ds  Jacto.  Its  incorporators  had 
filed  their  certificate  of  incorporation  as  re- 
quired by  the  laws  of  New  Jersey,  and  a  cer- 
tificate had  been  filed  in  the  office  of  the  sec- 
retary of  state  of  this  state,  as  required  by 
our  laws  of  a  foreign  corporation.  It  waa 
exercising  a  franchise  attempted  to  be  con- 
ferred upon  it  by  the  laws  of  New  Jersey, 
and  any  question  affecting  its  right  to  trans- 
act business  because  of  alleged  irregularities 
in  organization  is  a  matter  for  the  govern- 
ment of  that  state  to  inquire  into.  It  was* 
said  in  Methodiit  Episcopal  Union  Church  y. 


It  is  now  established  in  that  state  that  a  foreign 
eorporatloo  may  make  a  loan  on  mortgage  seottr- 
Ity.    Fenroson  v.  Soden,  Ul  Mo.  806. 

In  Louisiana  an  early  ease  held  chat  a  branch 
bank  owned  by  a  forelim  corporation  might  loan 
money  and  take  mortgage  seourity.  Fraiter  v. 
WUIooz,  4  Kob.  iLa.)  617. 

And  in  Mississippi,  notes  and  mortgages  taken  by 
a  foreign  corporation  are  valid  in  the  absence  of 
any  prohibition.    WUliaaui  v.  Creswell,  61  Miss.  817. 

A  foreign  oorporation  which  is  no^prohibited  by 
its  charter  from  taking  a  mortgage  on  lands  out- 
side the  state  may  take  such  mortgage,  at  least 
when  it  takes  it  merely  as  additional  security  for  a 
lawful  invescment  which  it  finds  in  danger.  Na- 
tional Trust  Co.  V.  Murphy.  80  N.  J.  Bq.  406. 

So  in  American  Mut.  L.  Ins.  Co.  v.  Owen,  16 Oray« 
181,  it  was  held  that  a  foreign  oorporation  having  a 
valid  demand  against  a  oitixen  can  take  a  real  es- 
tate mortgage  to  secure  it. 

So  in  Farmers*  Loan  ft  T.  Oo.  of  New  York  v. 
McKinney,  6  McLean,  i,  it  was  held  that  a  foreign 
corporation  might  take  a  mortgage  on  land,  uolesB 
prohibited  by  statute  or  the  policy  of  the  state. 

The  power  of  a  forelgu  iosuraooe  company  to 
take  mortgag«>8  on  real  estate  in  Illinois  was  de- 
clared in  Bards  v.  Connecticut  Mut.  L.  Ins.  Co.,  8 
Bias.  290.  to  be  not  contrary  to  the  public  policy  of 
the  state. 

A  mortgage  to  a  foreign  corporation  is  asiumed 
to  be  within  its  general  capacity.  Daly  v.  National 
Lb  Ina.  GOb  of  U.  8.  A.  64  Ind.  L 

That  a  foreign  bank  may  take  a  mortgage  on 
making  a  loan  is  decided  in  Lebanon  Sav.  Bank  v. 
Hollenbeck.  29  Minn.  822,  io  which  it  is  said  also 
that  it  can  buy  the  property  on  foreclosure. 

The  same  doctrine  as  to  the  right  of  a  foreign 
oorporation  to  take  a  real  estate  mortgage  is  up- 
held in  Saltmarsh  v.  Spaulding,  147  Mass.  ttl;  Ste- 
34L.R.A. 


yens  v.  Pratt,  101 IIL  200;  Gommerclal  IT.  Asiur.  Cow 
V.  Scammon,  102  HI.  46,  overruling  United  States 
Mortg.  Co.  V.  arosB,  SB  111.  488. 

And  in  other  cases  which  turn  on  the  provisions 
of  statutes  restricting  the  business  of  foreign  cor- 
porations and  establishing  conditions  of  such 
business  the  power  of  foreign  corporaaons  to  take 
real  estate  mortgages  unless  prohibited  by  statute 
is  assumed.  Oregon  ft  W.  T.  &  I.  Co.  v.  Rathbun, 
6  Sawy.  82;  Semple  v.  Bank  of  British  Columbia, 
Id.  88;  Northwestern  Mut  L.  Ins.  Co.  v.  Overholt.  4 
Dili.  287:  Fritts  v.  Palmer,  182  U.  8.  282, 88  L.  ed.  817; 
Sherwood  v.  Alris.  88  Ala.  116;  Craddook  v.  Ameri- 
can Freehold  Land  Mort.  Co.  of  London,  88  Ala. 
281;  Biston  v.  PIggott,  94  Ind.  14;  Beeves  v.  Harper^ 
44  La.  Ann.  616;  Bard  v.  Poole.  12  N.  T.  4B6;  Mum- 
ford  ▼.  American  L.  Ins.  ft  T.  Co.  4  N.  Y.  468;  Char- 
ter Oak  L.  Ins.  Co.  v.  Sawyer.  44  Wis.  887. 

The  statutory  prohibition  against  a  foreign  cor- 
poration acquiring  or  holding  real  property  doee 
not  prevent  such  corporation  from  taking  a  real 
estate  mortgage.  Leasure  v.  Union  Mut.  L.  Ins. 
Co.  91  Pa.  491;  American  Slate  Co.  v.  Phllllpsburg 
Bldg.  ft  L.  Sav.  Bank,  8  W.  N.  a  480. 

A  pending  suit  in  a  federal  court  by  a  foreign 
corporation  to  forfKslose  a  mortgage  is  not  af- 
fected, even  if  the  statute  is  valid,  by  a  statute 
making  it  the  cause  of  exclusion  of  a  foreign  cor- 
poration from  the  state.  If  it  invokes  the  Jurisd lo- 
tion of  a  federal  court,  and  the  bringing  of  n 
subsequent  suit  will  not  prevent  the  corporation 
from  purchasing  the  land  on  sale  under  such  fore- 
closure suit.    Eiaton  v.  Piggott,  mprcu 

It  is  said  In  Elston  v.  PIggott,  supra,  that  there 
IS  no  statute  in  Indiana  to  pret-ent  a  foreign  cor^ 
poration  from  taking  real  estate  in  payment  of 
debts  on  an  execution  sale. 

Enforcement  of  retirtetlom. 

Until  office  f ound«  the  title  of  a  foreign  corpora* 
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New  York  Court  of  Atfealb. 
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Pickett,  19  N.  Y.  482,  with  respect  to  the 
capacity  of  corporatioDS  to  act,  that  ''the 
rule  established  by  law,  as  well  as  by  rea- 
son, is  that  parties  recognizing  the  existence 
of  corporations  by  dealing  with  them  have 
no  right  to  object  to  any  irregularity  in  their 
organization,  or  any  subsequent  abuse  of 
their  powers,  not  connected  with  such  deal- 
ing. As  long  as  they  are  overlooked  or  tol- 
erated by  the  state  it  is  not  for  individuals 
to  call  them  in  question."  That  this  prin- 
ciple is  equally  applicable  to  foreign  cor- 
porations de  facto  was  held  in  Bank  of  Toledo 
T.  International  Bank,  21  N.  Y.  642. 

With  respect  to  the  question  of  whether  the 
laws  of  the  state  of  New  Jersey  authorize  the 
kind  of  business  which  this  company  was 
organized  and  proposes  to  transact,  I  think 
that  the  provisions  of  the  statute  for  the  for- 
mation of  corporations,  to  which  our  atten- 
tion is  directed,  are  broad  enough  in  their 
scope  to  comprehend  the  objects  of  this  in- 
corporation. They  authorize  incorporations 
for  the  purpose  of  the  improvement  and  sale 
of  lands.  With  such  an  authorization  and, 
as  a  corporation,  being  vested  under  those 
laws  with  the  authority  to  hold,  purchase, 
and  convey  such  real  and  personal  estate,  as 
the  purposes  of  the  corporation  shall  require, 
there  is  ample  support  for  a  construction  that 
this  company  may  deal  in  the  purchase  and 
sale  of  real  estate.  But,  if  any  doubt  might 
be  entertained  upon  the  correctness  of  our 
construction  of  this  foreign  statute,  I  do  not 
think  the  doubt  affects  the  question  here.    If 


to  engage  in  the  business  of  buying  and  of 
selling  real  property  is  to  act  in  excess  of 
the  powers  conferred  upon  the  corpnralfon 
by  the  statute  of  New  Jersey,  it  is  for  tliat 
government  to  inquire  into  the  exorcise  by 
its  creature  of  coruorate  powers.  It  is  not  a 
question  which  the  party  dealing  with  it  can 
raise.  As  a  corporation  da  facto,  possess! ns^ 
some  capacity  to  acquire  and  convoy  real 
property,  its  conveyance  is  unimpenchable 
upon  any  ground  of  an  excess  or  of  an  abuse 
of  powers  conferred,  and  unless  in  the  laws 
of  this  state  we  are  able  to  find  a  prohibition, 
expressed  herein,  or  to  be  imolied  therefrom, 
which  disabled  this  corporation  from  acquir- 
ing the  land  and  from  convey! rtg  it,  the 
p.iiintiff  would  obtain  a  valid  title  to  the 
pnmises  conveyed. 

Ihe  principal  question  for  our  considera- 
tion is  one  or  great  importance,  for  upon  its 
decision  not  only  depend  large  interests,  but 
a  judicial  definition  of  state  policy.  That 
quc;:tion  may  be  thus  succinctly  stated: 
Under  our  laws,  can  a  foreign  corporation, 
incorporated  for  the  purpose^ of  dealing  in 
the  purchase  and  sale  of  real  property,  come 
into  this  state  and  transact  here  such  kind  of 
corporate  business?  The  general  term  put 
the  question  in  somewhat  different  form: 
Whether  it  may  **  purchase  and  hold  lands 
within  this  state  which  are  not  neceHsary  for 
its  business  and  which  have  not  l)een  ac- 
quired in  securing  the  payment  of  a  debt 
due  to  it."  Tbat  is  hardly  exact  as  applied 
to  the  case  of  this  corporation.     As  I  have 


tion  to  real  property  cannot  be  questioned  on  the 
ground  that  it  has  no  right  to  own  real  property. 
Lathrop  v.  CJommercial  Bank  of  Scioto,  8  Dana 
114. 83  Am.  Dec.  481.  See  also  Whitman  M.  &  Min 
Co.  V.  Baker,  8  Nev.886. 

Under  a  statute  declarinflr  that  no  corporation  of 
the  state,  or  of  any  other  state,  can  purchase  lands 
without  incurring  forfeiture,  unless  authorized  by 
the  legislature,  but  can  hold  and  retain  them  sub- 
Jeot  to  be  devested  or  dispossessed  by  the  com- 
monwealth, a  foreign  corporation  may  purchase 
lands  within  the  state  subject  to  be  devested  by 
forfeiture,  and  until  the  government  acts  the  title 
remains  in  the  oorpo ration.  Hunyan  v.  Coster,  88 
V.  8. 14  Pet.  128. 10  L.  edL  882. 

Even  If  the  title  Is  acquired  In  violation  of  an 
express  statutory  prohibition.  It  Is  valid  as  against 
«very  one  but  the  state.  Myers  v.  McOavock 
(Neb.)  March  22.  1894. 

Thus  the  title  of  a  foreign  corporation  to  real 
estate  purchased  by  It  at  a  judicial  sale  is  valid  as 
against  every  one  but  the  state,  although  the  stat- 
utes expressly  declare  that  a  foreign  corporation 
•hall  not  '^acquire  or  own.  bold  or  possess  by  right 
of  title  or  descent  accruing  hereafter  any  real 
estate  in  the  state.*'    Carlow  v.  Aultman,  28  Neb. 

An  agent  of  such  corporation  certainly  cannot 
^questlon  its  power  to  own  real  property.  Sey- 
mour V.  Slide  &  Spur  Gold  Mines,  168  U.  8.  524,  88 
L.ed.— . 

A  conveyance  of  land  to  a  foreign  corporation 
Is  not  void  although  a  statute  forbids  it  to  acquire 
«nd  hold  real  estate,  but  the  deed  passes  the  title 
and  the  corporation  may  hold  the  Uind  subject  to 
the  right  of  escheat  in  proceedings  by  the  state. 
Hickory  Farm  Oil  Ck>.  v.  Buffalo.  N.  Y.  &  P.  K.  Oo. 
»Fed.Bep.2S. 

Under  the  Pennsylvania  Act  of  April  8, 1881.  a 
oonveyanoe  of  land  by  a  foreign  corporation, 
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which  is  held  subject  to  escheat,  made  before  any 
inquisition  taken  to  escheat  the  same.  Is  made 
valid  so  as  to  prevent  the  escheat  of  the  lands  on 
account  of  the  dteabllity  of  the  grantor.  Com. 
V.  New  York,  L.  K  &  W.  R.  Co.  7  L.  R.  A.  C34, 132 
Pa.  601. 

Under  the  Georgia  Act  of  February  8, 1877,  pro- 
viding that  the  state  would  not  consent  to  foreign 
corporations  owning  6.000  or  more  acres  of  land  In 
that  state,  unless  incorporated  under  its  Uiws.  the 
state  alone  can  make  the  question  as  to  therijrht 
of  a  foreign  corporation  to  hold  land  against  the 
statute.    American  Mortg.  Co.  v.  Tennille,  12  L.  R. 

A.  629,  87  Ga.  28. 

As  to  the  subject  of  escheat  generally,  see  noU 
to  American  Mortg.  Co.  v.  Tennille  (Ga.)  12  L.  B.  A. 
629. 

An  Individual  cannot  question  the  power  of  a 
foreign  corporation  to  acquire  real  esta'e,  at  lea^ 
where  It  is  clothed  with  power  to  hold  real  esrnte 
for  some  purposes.    Barnes  v.  Suddard,  117  111.237. 

The  right  of  a  foreign  corporation  to  own  min- 
ing leases  Is  held  not  open  to  question  by  a  person 
who  Is  sued  for  the  price  of  coal  sold  him  by  the 
corporation.  Grant  v.  Henry-Clay  Coal  Co.  80  Pa. 
208, 

Information  in  the  nature  of  a  writ  of  quo  war- 
ranto was  used  for  the  escheat  of  lande  alleged  to 
have  been  purchased  in  trust  for  the  foreign  cor- 
poration, which  could  not  legally  hold  them 
(Com.  V.  New  York,  L.  E.  &  W.  R.  Co.  114.  Pa.  840.) 
but  this  case  was  overruled  on  the  subject  of  the 
right  of  the  corporation  by  Com.  v.  New  York  L. 

B.  &  W.  R.  Co.  supra, 

A  careful  examination  of  all  the  oases  on  the 
subject  shows  a  fairly  clear  agreement  on  the 
general  doctrine  that  foreign  corporations  «z- 
oept  as  restricted  by  statute  may  acquire  sod  own 
real  property  to  the  same  extent  that  domestio 
corporations  may  do  so.  B*  A.  H. 
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shaped  it,   the  question  is  certainly  made 
l)road  enough. 

The  opinion  of  the  general  term  was  de- 
livered by  Mr,  Jiulice  Follett,  whose  opin- 
ions are  entitled  to  the  highest  respect,  and 
he  negatives  the  prohibition  embodied  in  the 
•question,  upon  the  ground,  in  substance, 
that  from  certain  general  statutes  of  this 
4Btate,  which  relate  to  the  right  of  foreign 
^corporations  to  purchase  or  acquire,  and  to 
•convey  real  property,  and  from  numerous 
special  acta,  passed  to  authorize  thum  to  ac- 
-quire  lands,  it  is  to  be  inferred  that  ''it  is 
contrary  to  the  policy  of  this  state  to  permit 
such  corporations  to  take,  hold,  and  convey 
lands  in  this  state,  without  being  specially 
4iuth<)rized  so  to  do."  The  general  statutes 
to  which  he  refers  are  chapter  158  of  the 
Laws  of  1877  and  chapter  450  of  the  Laws  of 
18d7,  and  he  considers  that  to  their  declara- 
tions is  to  be  referred,  solely,  the  question 
•of  the  right  of  foreign  corporations,  sener- 
4illy,  to  acquire,  hold  and  convey  lands,  for 
they  alone  recognize  their  right  in  sucli  re- 
spects. The  Act  of  1877  authorized  a  foreign 
-corporation  to  purchase  at  a  sale  under  the 
foreclosure  of  a  mortgagee  or  under  a  Judg- 
ment held  by  it ;  to  hold  the  land  purchased 
for  not  exceeding  five  years,  and  to  convey 
it,  etc.  The  Act  of  1887  authorized  a  foreign 
•corporation,  doing  business  in  this  suite,  to 
acquire  such  real  property  as  might  he  nec- 
essary for  its  corporate  purposes  in  the  trans- 
action of  its  business  here.  Both  provisions 
were  re-enacted  into  the  "^  General  Corporation 
Law  of  1802"  ([jiws  1892,  chap.  687),  as  sec- 
tions 17  and  18. 

In  order  to  uphold  the  validity  of  the  con- 
veyance in  question  here,  I  think  we  might 
very  safel  v  rest  our  conclusions  upon  the  en- 
actment of  1887  if  other  grounds  were  lack- 
ing. We  might,  without  doing  violence  to 
aov  rule  of  law,  say  that  that  act  was  such 
sufficient  authority  as  to  make  the  title  to 
the  land  conveyed  by  the  foreign  corporation 
•quite  indefeasible  in  its  grantee.  The  gen- 
eral term  thought  it  was  not  broad  enough  ; 
bat  there  woula  not  be  much  stress  in  reason- 
ing that  the  foreign  corooration  being  au- 
thorized to  do  business  bere,  the  authoriza- 
tion of  the  Act  of  1887  "to  acquire  such  real 
property  as  may  be  necessary  for  its  corporate 
purposes  in  the  transaction  of  its  business  in 
this  state,"  even  though  we  were  disposed  to 
define  it  as  comprehending  merely  property 
for  proposed  use  as  an  office,  a  warehouse  or 
factory,  etc.,  would,  nevertheless,  be  suffl- 
cient  to  enable  the  corporation  in  possession 
of  land  by  its  conveyance  to  vest  in  the 
grantee  a  good  title  to  it.  It  is  not  for  the 
party  contracting  for  the  conveyance  of  its 
land  to  raise  the  question  of  how  far  his 
in^ntor  may  have  exceeded  the  authority 
given  by  the  statutes  of  this  state,  any  more 
tiian  he  might  with  respect  to  an  alleged 
abuse  of  the  powers  conferred  by  its  home 
charter.  Those  are  questions  between  the 
corporation  and  the  government.  The  pre- 
sumption militates  in  favor  of  the  validity 
of  the  transaction,  and  the  right  of  interfer- 
ence by  the  state  does  not  extend  to  any  for- 
feiture of  the  propertv  held  by  the  corpora- 
tion Be  McQraw,  111  N.  Y.  66,  96,  2  L.  R. 
A  887. 
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In  Cowell  V.  Colorado  Springi  Co, ,  100  U. 
S.  55.  25  L.  ed.  547,  the  objection  was  that 
the  National  Land  &  Improvement  Company, 
a  Pennsylvania  corporation  which  granted 
certain  lands  in  Colorado  to  the  springs  com- 
pany, was  not  empowered  to  acquire  a  right 
to  the  lands,  for  the  reason  that  they  were 
not  necessary  to  enable  it  to  carry  on  its  bus- 
iness, to  which  extent  corporations  in  Colo- 
rado were  limited,  because  of  restrictions 
upon  the  legislative  power  in  the  creation  of 
corporations.  It  was  held  that  "  whether  the 
particular  premises  in  controversy  are  neces- 
sary for  that  business  is  not  important;  that 
is  a  matter  i)etween  the  government  of  the 
state  and  the  corporation,  and  is  no  concern 
of  the  defendant.  ** 

But  we  are  not  confined  to  anv  such  narrow 
ground  as  a  construction  of  the  particular 
acts  referred  to.  Our  general  laws  are  such 
as  to  evidence  a  state  policy,  which  makes 
no  invidious  distinction  against  foreign  cor- 
porations coming  within  our  boundaries  to 
extend  the  area  of  their  lawful  operations. 
The  answer  to  the  question  is  not  to  be  found 
in  the  acts  to  which  the  learned  general  term 
Justices  refer.  If  they  have  not  overlooked 
they  have  failed,  in  niy  judgment,  to  give 
due  weight  and  signitfcance  to  other  pro- 
visions upon  our  statute  lKX)ks. 

The  general  corporation  law,  nasse<l  in 
1892,  contains  these  further  provisions  as  to 
foreign  corporations :  "Section  15.  No  for- 
eign stoek  corporation  other  than  a  moneyed 
corporation  shall  do  business  in  this  state 
without  having  first  procured  from  the  secre- 
tary of  state  a  certificate  that  it  has  complied 
with  all  the  requirements  of  law  to  authorize 
it  to  do  business  in  this  state,  and  that  the 
business  of  the  corporation  to  be  carried  on 
in  this  state  is  such  as  may  be  lawfully  car- 
ried on  by  a  corporation  incorporated  under 
the  laws  of  this  state  for  such  or  similar  pur- 
poses. .  .  .  The  secretary  of  state  shall 
deliver  such  certificate  to  every  such  corpo- 
ration so  complying  with  the  requirements 
of  law.  No  such  corporation  now  doing 
business  in  this  state  shall  do  business  herein 
after  December  31,  1892,  without  having  pro- 
cured such  certificate  from  the  secretary  of 
state.  ...  No  foreign  stock  corporation 
doing  business  in  this  state  without  such 
certificate  shall  maintain  anv  action  in  this 
state  upon  any  contract  mane  by  it  in  this 
state  until  it  shall  have  procured  such  cer- 
tificate. 

**  Section  16.  Before  granting  such  certifi- 
cate the  secretary  of  state  shall  require  every 
such  foreign  corporation  to  file  in  his  office 
a  sworn  copy  of  its  charter  or  certificate  of 
incorporation,  and  a  statement  under  its  cor- 
porate seal,  particularly  setting  forth  the 
business  or  objects  of  the  corporation  which 
it  is  engaged  in  carrying  on.  or  which  it 
proposes  to  carry  on,  within  the  state,  and  a 
place  within  the  state  which  is  to  be  its 
principal  place  of  business,  and  designating, 
in  the  manner  prescril}ed  in  the  code  of 
civil  procedure,  a  person  upon  whom  process 
against  the  corporation  may  be  servea  with- 
I  in  the  state. 

*'The  person  lo  designated  must  have  aa 
office,"  etc. 
I     The  negative  form  of  the  legislative  ex- 
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pTeflsion  is  pregnant  with  meaning.  All  for- 
eign stock  corporations  are  accorded  the  same 
right  to  transact  their  business  here  as  do- 
mestic corporations  have,  if  it  be  one  which 
the  latter  may  also  lawfully  transact,  and 
provided  there  has  been  compliance  with  cer- 
tain stated  requirements.  It  is  a  recognition 
of  the  right  of  a  foreign  corporation  to  do 
business  here,  with  the  imposition  of  reason- 
able conditions.  A  certificate  was  granted 
by  the  secretary  of  state,  in  December,  1802, 
which  certified  a  compliance  with  all  the  re- 
auirements  of  law,  and  tliat  the  business  of 
the  corporation  to  be  carried  on  here  was  such 
as  may  be  lawfully  carried  on  by  a  corpora- 
tion incorporated  under  our  laws  for  such  or 
similnr  business.  By  cliapter  691  of  the  Laws 
of  1893,  known  as  ^Tlie  Business  Corpora- 
tions Law,"  what  restrictions  may  have  ex- 
isted upon  the  organization  of  corporations 
in  this  state,  previously,  were  done  away 
with.  Under  that  law  "three  or  more  per- 
sons may  become  a  corporation  for  the  pur- 
pose of  carrying  on  any  lawful  business," 
by  executing  and  filing  a  certificate,  which 
shall  contain  the  objects  for  which  formed, 
including  the  nature  and  locality  of  the  busi- 
ness. The  effect  of  all  recent  legislation  is, 
most  clearly  to  remove  all  barriers  to  the 
transaction,  through  incorporation,  of  any 
lawful  business  in  this  state,  and  to  recog- 
nize an  equal  right  in  the  foreign  corporation 
with  that  of  the  domestic  corporation. 

Presumably,  in  the  opinion  of  the  learned 
general  term  justices,  it  was  not  considered 
that  sections  15  and  16  of  the  General  Cor- 
poration Law  include  within  their  purview 
such  a  business  as  the  acquisition  of  lands 
within  this  state  by  foreign  corporations  for 
purposes  not  connected  with  necessities  for 
a  corporate  use.  But  I  do  not  think  we  can 
so  limit  the  meaning  of  these  sections.  It 
is  true  that  they  are  followed  by  sections  17 
and  18,  to  which  the  opinion  below  attaches 
such  weight;  but  their  presence  is  no  war- 
rant for  ignoring  the  broad  and  general  au- 
thority contained  in  the  preceding  provis- 
ions. Section  18  may  still  have  an  ofllce  to 
perform,  in  limiting  the  period  of  time  for 
which  a  foreign  corporation,  without  a  cer- 
tificate here,  may  hold  land  taken  for  a  debt, 
or  purchased  at  a  sale  under  a  judgment  or 
decree ;  while  the  necessity  for  retaining  sec- 
tion 17  is  not  readily  perceived.  The  foreign 
corporation  which  desires  to  acquire  real 
propert)r,  solely  for  use  connected  with  the 
transaction  of  its  business  here,  must,  under 
section  15,  procure  Uie  certificate  of  the  sec- 
reUiry  of  state  as  a  condition  of  being  per- 
mitted to  carry  on  business  and,  having  the 
cenitlcate,  its  right  to  do  business  as  freely 
as  a  domestic  corporation  necessarily  carries 
with  it  the  recognition  of  the  right  to  acquire 
and  hold  what  real  property  may  be  necessary 
for  that  purpose.  Both  sections,  possibly, 
were  retained  in  the  revision  of  corponition 
laws  out  of  abundant  caution.  Neither  sec- 
tion is  a  new  enactment ;  but  merely  the  con- 
tinuation of  an  existing  law.  Whatever  the 
reason  to  be  assigned  for  retaining  sections 
17  and  18,  the  provisions  of  sections  15  and 
16  contain  an  authoritative  declaration  by 
the  legislature,  and  we  neither  can  nor  should 
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attempt  to  refine  away  their  comprehensive- 
meaning.    Nor  am  I  able  to  perceive  that  it 
is,  or  that  it  ever  was,  the  policy  of  this- 
state  to  prevent  foreign  corporations  from 
acquiring  and  holding  real  property  here,  if 
desired  for  the  transaction  of  any   lawful 
business.    To  discover  the  public  policy  of 
a  state  we  are  limited,  as  it  was  observed  by 
Mr.  Justice  Story,  in  the  Oirard  WiU  Case, 
48  U.  S.  2  How.  127,  11  L.  ed.  205,  to  what 
**it8  constitution  and  laws  and  judicial  de- 
cisions make  known  to  us."    I  am  aware  of 
nothing  in  the  Constitution  upon  the  subject. 
There  were  no  statutes  passed  upon  the  sub- 
ject prior  to  the  Act  of  1877,  referred  to,  and 
in  their  silence  the  principle  of  a  general 
right   in   legally  constituted  corporations, 
with  sufficient  charter  powers,  and  the  prin- 
ciple of  assent  implied  by  the  general  law^ 
of  comity  between  states,  had  a  scope  for 
operation  in  favor  of  the  right  of  a  foreign 
corporation  to  acquire  and  hold  real  property 
here.    If  special  enabling  acts  have  lM3en  pro- 
cured, in  particular  cases,  they  do  not,  neces- 
sarily,  disprove  the  general  right.    Prudence- 
and  cautious  counsels  may  have  dictated  their 
procurement.     While  the  enactment  of  the 
Statute  of  1877  contained  a  limitation  upon 
the  right  of  the  foreign  corporation  to  hold 
real,  property,  with  respect  to  time,  the  sub- 
sequent Act  of  1887  was  in  the  direction  of 
removing  such,   or  any,   limitation.     Then, 
came  the  General  Statutes  of  1892,  which  al- 
lowed all  foreign  corporations  to  do  busi- 
ness here,  upon  compliance  with  conditions- 
named,  and  which  place  them  upon  a  similar 
footing  with '  domestic  corporations,   as  to- 
transaction  of  a  corporate  business.    If  we 
turn  only  to  the  decisions  of  this  court,  in- 
cur investigation  of  what  has  been  the  pub- 
lic policy  of  this  state  towards  foreign  cor- 
porations we  find  them  interpreting  and  ap- 
plying the  principle  of  state  comity  in  the 
broadest  spirit.    In  People  v.  FKre'Aseo.  cf 
Philadelphia,  92  N.  Y.  811,  44  Am.  Rep.  880. 
it  was  observed  that  *^  where  a  state  does  not- 
forbid,  or  its  public  policy,  as  ev'denced  by 
its  laws,  is  not  infringed,  a  foreign  corpora- 
tion may  transact  business  within  its  bound- 
aries and  be  entitled  to  the  protection  of  its- 
laws."    In  UoUie  v.  Drew  Theological  Semi- 
nary, 95  N.  Y.  166.  it  was  held  that  ''unless- 
the  legislature  forbids,  they"  (foreign  cor- 
porations) *'can  come  here  as  freely  as  natu- 
ral persons  and  exercise  here  all  the  powers- 
conferred  upon  them  by  their  charter,  sub- 
ject to  the  limitation  imposed  upon  natural 
persons,  tJiat  is,  they  can  do  no  acts  in  vio- 
lation of  our  laws,  or  of  our  public  policy. 
But,  unless  prohibited  by  law,  they  can  do 
here,  within  the  limits  ol  their  chartered 
powers,  precisely  what  domestic  corporations 
can  do."    This  decision  was  in  line  with  the 
early  case  in  this  court  of  Bard  v.  Poole,  12 
N.  V.  495,  in  which  the  discussion  turned 
upon  the  question  of  the  right  of  a  corpora- 
tion of  Uie  state  of  Maryland  to  make  loans 
secured  by  mortgages  upon  real  estate  with- 
in this  state.    Judge  Denio  said,  in  the  opin- 
ion in  that  case,  that  '^any  of  the  states  or  the 
Union  may,  as  this  and  several  of  the  other 
states  have  done,  interdict  foreign  corpora- 
tions from  performing  certain  single  acts,  o» 
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'Conducting  a  Mrticular  description  of  busi- 
BMs  within  Its  Jurisdiction.  But,  in  the 
^beence  of  laws  of  that  character,  or  in  re- 
gard to  transactions  not  within  the  purview 
•of  any  prohibitory  law  and  not  inconsistent 
with  the  policy  of  the  state  as  indicated  by 
the  general  scope  of  its  laws  or  constitution, 
-corporations  are  permitted  by  the  comity  of 
nations  to  make  contracts  and  transact  busi- 
ness in  other  states  than  those  by  virtue  of 
whose  laws  they  were  created,  and  to  enforce 
those  contracts,  if  need  be,  in  the  courts  of 
anch  other  states.  It  is,  of  course,  implied 
that  the  contract  must  be  one  which  the  for- 
•eign  corporation  is  permitted  by  its  charter 
to  make,  and  it  must  also  be  one  which  would 
be  valid  if  made  at  the  same  place  by  a  nat- 
ural person,  not  a  resident  of  that  state." 

It  seems  to  me  to  be  very  clear,  upon  ez- 
4kmination  of  our  laws  ana  by  reference  to 
auch  judicial  opinions,  that  there  never  was 
a  time  in  the  history  of  the  state  when  a  for- 
•eign  corporation  was  prevented  from  entering 
its  boundaries  to  transact  any  lawful  busi- 
ness which  a  nonresident  natural  person 
might  have  transacted  here.  What  public 
poncy  is  evaded,  and  what  public  interests 
rare  prejudiced,  by  extending:  to  the  foreign 
-corporation  for  the  transaction  of  its  busi- 
ness, the  privileges  and  protection  of  the 
laws  of  our  own  state,  even  wlien  that  busi- 
ness involves  the  acquisition  of  and  dealing 
in  real  property?  If  we  were  to  consider  the 
-question  simply  in  the  light  of  a  sound  or  a 

food  policy,  there  are  abundant  reasons  for 
olding  that  it  is  to  the  public  advantage 
that  our  borders  should  be  as  much  open  for 
all  lawful  purposes  to  foreign  corporations 
as  to  natural  persons.  Their  advent  and  law- 
ful operation  cannot  but  tend  to  some  ad- 
yancement  of  our  commercial  interests  and 
must  advantage  the  commonwealth.  It  is 
tlie  policy  of  the  state  to  encourage  the  em- 
ployment of  capital  here  by  liberal  laws; 
upon  what  reasonable  ground  shall  we  rec- 
ognize the  natural  person  who  comes  here 
and  refuses  recognition  to  the  foreign  corpora- 
tion? And  how  is  the  matter  affected  if  tlie 
capital  is  employed  in  dealing  in  the  ac- 
-quisition  and  barter  of  lands,  and  not  in 
commerce,  manufacturing  or  such  like  ways? 
What  legal  difference  ts  there,  which  the 
■state  can  recognize,  if  all  the  corporations 
happen  to  bo  residents  of  this  state?  The 
corporation  U,  nevertheless,  a  legal  entity, 


endowed  by  a  sister  state  with  capacities  and 
powers,  and  seeks  our  state  as  the  field  of  its 
activity  in  the  conduct  of  its  business  enter- 
prise. Incorporations  ar^,  as  a  rule,  ad- 
vantageous to  private  and  to  public  interests. 
As  the  business  capacities  of  tlie  general 
mass  of  mankind  are  constantly  improving, 
associations  of  individuals,  voluntarily  com- 
bining their  contributions,  are  able  to  per- 
form works  of  various  characters  which  no 
one  person  is  able  to  accomplish.  I  believe 
that  to  be  a  well  recognized  principle  in 
political  economy.  But  we  are  not  to  con- 
sider the  question  as  one  simply  of  sound  or 
of  good  policy,  but  whether  there  is  any 
known  public  policy  which  is  affected. 
What  reason  is  there  that  the  courts  shall 
condemn  the  business  proposed  to  be  carried 
on  by  the  defendant?  What  vice  inheres  in 
it?  The  case  does  not  fall  within  those 
which  the  courts  have  decided  to  be  against 
public  policy.  The  business  is  not  immoral 
in  itself,  lliat  it  is  not  prohibited  by  leg- 
islation I  think  I  have  been  able  to  show. 

In  the  opinion  below  it  is  suggested  thai 
if  the  defendant  may  legally  acquire  and 
convey  land  in  this  state  at  pleasure,  there 
is  no  limitation  upon  the  amount  which  a 
foreign  corporation  may  hold,  except  in  its 
ability  to  purchase  and  pay.  As  applied  to 
the  case  or  this  corporation,  it  might  be  a 
sufficient  answer  to  say  that  the  chartered 
purpose  of  dealing  In  the  purchase  and  sale 
of  real  property  rather  negatives  the  idea  of 
an  intended  accumulation  of  real  estate  hold- 
ing to  any  extraordinary  extent.  But  a  bet- 
ter answer  would  be  that  it  is  always  within 
the  power  of  the  legislature  to  interfere  and 
to  regulate  if,  by  the  magnitude  of  the  bus- 
iness, the  public  interests  are  affected  and 
seem  unduly  threatened.  Decisions  of  this 
court  might  be  referred  to  to  show  how  far 
the  legislative  power  has  been  deemed  capa- 
ble of  extending  in  the  direction  of  control 
ling  a  private  business,  on  the  ground  that 
its  magnitude  affected  the  public  and  justi- 
fied such  interference. 

Without  prolonging  the  discussion,  I  think 
the  general  term  erred  in  their  conclusions, 
and  that  the  judgment  ihotUd  be  rerereed,  and 
that  Judgment  should  be  ordered  for  the  de- 
fendant upon  the  submission,  with  costs. 

All  concur,  except  Bartletit  </.,  not  sit- 
ting. 

ni  aceoTdingly. 


WISCONSIN  SUPREME  COURT. 


Thomas  PRICE,  Appt., 

OAEFIELD     mOHLAND     CREAMERY 
CO.,  Eeept, 

( Wis. ) 

!•  AUowliiif  111th  flrom  a  creamerjf  to 


flow*  either  by  pereoletloii  or  otber- 
wiaot  npon  premiees  of  an  acyolniaip 
owner,  where  it  beoomos  tblokened  at  the  top 
and  of  a  irrayish  or  preentsh  color,  and  emits  a 
sienoh,  may  be  perpetually  enjoined. 
8.  Equity  hayinfr  Sieqiiired  JurladietloB 
in  case  of  a  nulsanoe  may  adjud^re  reasouabla 
and  adequate  damages  for  past  injuries. 


Norn.— For  nafsanoes  somewhat  similar  to  that  ■  bus  ft  H.  Goal  ft  Iron  Oo.  y.  Tuolcer  (Obio)  IS  L.  B. 
iOTolved  in  the  present  ease,  see  Chapman  y.   A.  677;  Seymour  y.  Cummins  dnd.)  ft  L.  B.  A.  IM^ 
Bootaester  (N.  Y.> IL.  B.  A, 206;  Melners  y.  Freder-   and  noUe^ 
lok  MUler  Brew.  Co.  (Wis.)  10  L.  R.  A.  658;  Colum-  1 
^L.  R  A. 
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APPEAIj  by  plaintiff  from  a  judgment  of 
the  ( ircuit  Court  for  Fond  du  Lac  County 
In  favor  of  defendant  in  an  action  brought  to 
enjoin  the  alleged  maintenance  of  a  nuisance. 
Revered. 

Statement  by  Cassodajr*  J..* 

This  action  was  commenced  September  27, 
1892,  to  restrain  the  defendant  from  throw- 
ing out  any  of  its  waste  matter,  consisting 
of  whey,  buttermilk,  washings,  slops,  or 
other  foul  matter,  anywhere  about  its  prem- 
ises, so  as  to  run  upon  the  plaintiff's  ad- 
Joining  lands,  and  to  abate  the  same  as  a 
nuisance,  and  for  damages,  with  costs  and 
disbursements.  The  complaint  contains  the 
usual  allegations  in  such  cases.  The  defend- 
ant answered  by  way  oi  admissions,  denials 
and  counter  allegations.  At  the  close  of  the 
trial  the  court  found  as  matters  of  fact  to  the 
effect  that  the  plaintiff  was  at  the  time  of  the 
commencement  of  this  action,  and  had  for 
many  years  prior  thereto  been,  the  owner  of 
a  life  estate,  and  in  possession  of  the  one* 
Quarter  section  of  land  described ;  that  the 
defendant  owned  and  occupied  the  adjoining 
lands;  that  there  is  a  highway  on  the  line 
between ;  that  the  defendant  built  a  creamery 
factory  upon  its  land  for  the  manufacture  of 
butter  from  milk ;  that  said  factory  is  located 
about  eight  rods  from  the  plaintiff's  resi- 
dence, and  upon  the  opposite  side  of  said 
highway;  that  before  building  said  factory 
the  plaintiff  notified  the  defendant  that  he 
would  hold  it  responsible  for  any  damage  he 
mi^ht  sustain  by  reason  of  said  factory  :  that 
in  May,  IHiM).  the  defendant  began  the  opera- 
tion of  said  factory,  and  threw  out  its  waste 
matter  on  its  own  premises,  and  also  on  the 
highway  in  close  proximity  to  the  plaintiff's 
resid(>nce ;  that  soon  after  the  defendant  dug 
a  well  on  its  premises  for  the  reception  of  all 
whey,  washing,  and  other  waste  matter  from 
said  factory,  but  that  before  the  commence- 
ment of  this  action  the  defendant  ceased  to 
use  said  well,  or  to  throw  out  its  waste  mat- 
ter on  the  highway  or  street  near  the  said 
residence,  and  laid  and  connected  iron  pipes 
from  Its  said  factory  along  the  highway  to  a 
point  about  40  rods  from  the  residence  of  the 
plaintiff,  to  a  ditch  that  had  been  dug  to 
carry  off  such  waste,  and  the  same  ran  across 
the  plaintiff's  lands;  that  said  pipes  were 
sufiiciently  larffe  to  carry,  and  actually  did 
carry,  away  all  the  whey,  washings,  and 
other  waste  matter  of  said  mctory  to  the  ditch 
so  dug  to  carry  off  such  surface  water ;  that 
the  plf^intiff  sustained  no  damage  by  reason 
of  the  washings  and  waste  matter  of  the  fac- 
tory running  upon  or  through  bis  lands: 
that  such  whey  and  washings  did  not  create 
a  great  stench  near  the  residence  of  the  plain- 
tiff, nor  did  it  contaminate  the  water  or  in- 
jure the  wells  of  the  plaintiff;  that  the  ill- 
ness of  the  plaintiff's  wife  was  not  caused 
by  the  operation  of  the  factory,  nor  from  the 
foulness  of  any  waste  matter  connected  there 
with;  that  the  actual  rental  value  of  the 
plaintiff's  lands  was  not  diminished  by  rea 
son  of  the  operation  of  the  factory ;  that  in 
August,  1892,  the  plaintiff  served  notice  on 
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the  defendant  to  abate  the  alleged  iru1aaiio& 
mentioned :  that  at  the  commencement  of  this- 
action  the  running  and  operation  of  the  de- 
fendant's factory  was  not  a  nuisance.  And, 
as  conclusions  of  law,  that  the  plaintiff  was 
not  entitled  to  the  relief  demanded  in  the 
complaint,  but  that  the  same  should  be  dis- 
missed, and  that  the  defendant  was  entitled 
to  judgment  accordingly,  with  costs  and 
disburbcments.  From  the  judgment  entered 
thereon  accordingly  the  plaintiff  brin^  tJiis 
appeal. 

MestTB,  Golman  A  Sutherland*  for  ap- 

pellants: 

From  the  time  of  Queen  Elizabeth  to  this 
decision,  the  continued  running  of  water, 
though  clear,  upon  another's  land,  and  appli- 
ances constructed  which  so  operate,  have  beea 
held  nuisances,  to  be  redressed. 

See  PenTuddocie%  Case,  5  Coke,  101;  also 
cases  dted  in  Wood  on  Nuisance,  §  96,  pu  103. 

The  question  of  amount  of  damage  done  by 
the  defendant  is  not  a  material  question  upon 
that  branch  of  the  case.  The  private  nui- 
sance, the  continuous  encroachment  upon  the 
land,  the  deep  ditch  and  iron  pipe  in  use  daily, 
is  there.  That  is  the  nuisance  to  be  abated, 
as  much  as  overhanging  eaves  is  a  nuisance  to 
be  abated. 

BaU  V.  Ifye,  99  Mass.  582,  97  Am.  Dec.  56; 
Gould  V.  McKenna,  86  Pa.  297,  27  Am.  Rep. 
705;  Brown  v.  Jlltiis,  25  Conn.  583;  Wilson  v. 
JHew  Beiiford,  108  Mass.  261, 11  Am.  Rep.  352; 
Wathbum  v.  Oilman,  64  Me.  163,  18  Am. 
Hep.  246;  Belloxci  v.  Saekett,  15  Barb.  96; 
Vnderwood  v.  Waldron,  88  Mich.  282. 

The  pretended  claim  made,  that  the  plaintiff 
might  have  dug  a  ditch  through  his  farm  and 
so  carried  the  liquid  across  upon  some  other 
man's  land,  is  upon  a  par  with  all  other  de> 
fenses  in  the  case.  The  law  of  ownership  and 
dominion  over  real  estate  must  be  recon- 
structed from  its  foundation  if  such  defenses 
prevail. 

Undertoood  v.  Waldron,  supra;  McCkirty  v.. 
Boise  City  Canal  Co.  2  Idaho.  225. 

Neither  does  the  defense  that  the  defendant 
could  not  care  for  this  waste  matter  in  any- 
other  way  than  to  run  it  on  plaintiff's  farm, 
avail. 

Jutte  V.  Hughes,  67  N.  Y.  267;  Mairs  v.  Man- 
hattan Reftl  Estate  Asso,  89  N.  Y.  498;  Oould,. 
Waters,  ^  278. 

The  right  to  an  injunction  has  grown  and  is 
established  for  Just  such  a  case. 

Clotces  V.  Staffordshire  Potteries  WaterworkM- 
Co.  L.  R.  8  Ch.  App.  125;  Davis  v.  Londgreen, 
8  Neb.  48;  Georgia  Chemical  etc  Co,  v.  Colquitt, 
72  Ga.  172;  JS'oncood  v.  Dickxy,  18  Ga.  588; 
Goodson  V.  Richardson,  L.  R  9  Ch.  App.  221; 
Meyer  v.  3feteler,  51  CaL  142;  WUmarth  v. 
Woodcark,  58  Mich.  482;  Lembeek  v.  Aye,,  8  L. 
R  A.  578.  47  Ohio  St.  836.  See  also  Wils'^r^ 
V.  RoekufeU,  29  Fed.  Rep.  674;  MoKeon  v.  See^ 
51  N.  Y.  800,  10  Am.  Rep.  659;  HiU  v.  Savlcs, 
12  Cush.  464;  Coming  v.  Troy  Iron  d  Aait 
Factory,  89  Barb.  811,  and  34  Barb.  492; 
White  V.  Chapin,  12  Allen,  616. 

The  Statute,  section  3180,  provides  for  as 
injunction  in  such  cases  as  this. 

Wood,  Nuisance,  §  778;  Petiigrew  v. 
EkansviOe,  25  Wis.  328,  8  Am.  Rep.  50;  TfO- 


1894. 


Pbicb  v.  Oakfibld  Highland  Cbbahebt  Co. 


$an  ▼.  Mineral  Pkdni,  89  Wis.  160;  NeweU  v. 
Smith,  36  Wis.  582;  Kimberly  v.  Hewitt,  75 
Wis.  871:  Fcx  River  Flour  d  Paper  Co.  v. 
KtUey,  70  Wis.  287;  Uren  v,  WaUh,  57  Wis. 
96;  tjtwBon  v.  lienaHia  Wooden  Ware  Co,  59 
Wi9.  893  48  Am.  Rep.  528;  Flanders  v.  Wood, 
24  Wis.  572;  Church  v.  Joint  School  Diet.  No 
IB  of  Germantoton  dt  Menomotiee,  55  Wis.  899; 
Fraettrieh  y.  Flieth,  64  Wis.  184;  Cedar  Lakt 
Hold  Co.  ▼.  Cedar  Creek  Bydraulie  Co,  79 
Wis.  297. 

Mes9re,  "Dxdt^  &  MeCrory  for  respond- 
ent 

Casfloda7»  J.»  deliyered  the  opinion  of 
the  court: 

The  plaintiff's  land  runs  along  on  the  north 
fide  of  the  highway.  His  residence  is  on  the 
southeast  corner  of  his  land.  Tlie  defend- 
ant's creamery  is  situated  just  south  of  tlie 
highway,  and  nearly  opposite  the  plaintiff's 
residence.  Near  the  creamery  the  defendant 
constructed  a  well  or  cesspool,  into  which  the 
waste  matter  from  the  creamery  was  caused 
to  flow.  The  bed  roclc  of  that  cesspool  ap- 
pears to  have  been  more  elevated  than  the 
bed  rock  of  the  plaintiff's  well.  The  result 
was  that  the  waste  matter  from  the  cesspool 
percolated  through  the  soil,  and  passed  into 
th*3  plaintiff's  well,  and  destroyed  its  use- 
fulness. Upon  complaint  being  made,  the 
defendant  ceased  to  use  the  cesspool,  and 
caused  such  waste  matter  to  flow  eastward 
along  the  south  side  of  the  highway,  for 
about  20  ro<is,  through  a  tiling  or  iron  tube ; 
and  from  there  caused  the  same  to  flow  east- 
ward along  the  south  side  of  the  highway, 
for  about  1^0  rods  further,  in  an  open  ditch 
to  a  denrosion  in  the  ground,  where  the  land 
desceniled  northward,  and  from  whence  the 
waste  was  carried  by  a  culvert  under  tlie 
highway,  and  then  allowed  to  flow  north- 
ward onto  the  plaintiff's  pasture  land  for  a 
distance  of  18  or  20  rods.  This  waste  matter 
from  the  creamery,  not  only  in  the  plaintiff's 
well,  but  along  the  open  ditch,  and  also  in 
the  plaintiff's  posture,  would  soon  become 
thickened  at  the  top,  and  of  a  grayish  or 
greenish  color,  emitting  a  stench  more  or 
less  disHgrecable,  depending  upon  the  dura- 
tion of  its  presence.  From  the  very  nature 
of  thing;8.  it  must  have  been,  at  least  to  some 
extent,  injurious  to  the  soil  and  the  pasture, 
if  not  the  cattle  therein.  Such  facts  appear 
to  be  fairly  established  by  the  evidence.  The 
Question  recurs  whether  the  defendant  has 
the  legal  right  to  thus  perpetually  invade  the 
possession  and  premises  of  the  plaintiff.  Un- 
donbt^l  V.  a  nuisance,  to  be  actionable,  must 
materially  affect  or  impair  the  comfort  or 
enjoyment  of  the  person  complaining,  or  the 
use  or  value  of  his  property.  Stadler  y, 
Grieben,  61  Wis.  500. 

This  court  has  held  that  any  business, 
though  in  itself  lawful,  which  necessarily 
impregnates  large  volumes  of  the  atmosphere 
with  disagreeable,  unwholesome  or  offensive 
matter,  may  become  a  nuisance  to  those  oc- 
^Pjing  atfjacent  property,  in  case  it  is  so 
near,  and  the  atmosphere  is  contaminated  to 
inch  an  extent,  as  to  substantially  impair  the 
comfort  or  enjoyment  of  such  adjacent  occu- 
pants.   Ptnnoyer  y.  AUen,  56  Wis.  502,  48 


km.  Rep.  728.  In  such  case  it  is  no  defense 
that  the  business  was  conducted  in  a  reason- 
able and  proper  manner,  and  with  ordinary 
cleanliness,  and  that  the  odors  sent  over  and 
upon  the  adjacent  premises  were  only  such 
as  were  incident  to  the  business  when  prop- 
erly conducted.     Ibid. 

At  an  early  stage  of  the  trial  in  the  case  at 
bar  the  court,  in  effect,  expressly  ruled  that 
the  case  would  l)e  determined  on  the  condi- 
tion of  things  as  they  were  in  1892,  and  not 
as  they  were  before  ihe  new  drain  was  con- 
structed, and  hence  that  all  testimony  in  re- 
);ard  to  the  condition  of  things  in  1890  and 
1891  would  be  regarded  as  immaterial.  It 
may  be  that  at  the  time  of  the  commencement 
of  this  action,  and  for  a  short  time  before, 
the  atmosphere  in  and  about  the  plaintiff'^ 
residence  was  not  contaminated  to  such  an 
extent  as  to  substantially  impair  his  comfort 
or  enjoyment  of  the  same,  and  hence  that  an 
injunction  should  not  be  granted  upon  that 
ground  alone.  But  the  case  presented  is  not 
confined  to  the  contamination  of  the  atmos- 
phere, even  in  1892.  On  the  contrary,  the 
filth  from  the  defendant's  creamery  was  then 
actually  being  cast  upon  the  plaintiff's  prem- 
ises The  case  is  different  from  the  mere 
pollution  of  the  atmosphere  or  the  waters  of 
a  natural  stream  by  f*ome  customary  use  while 
passing  over  the  defendant's  premises.  It  i» 
worse.  It  is  the  invasion  of  the  plaintiff's 
premises  with  an  offensive  foreign  substance 
by  means  of  artificial  appliances.  In  Tenant 
V.  Ooldtcin,  1  Salk.  860,  2  Ld.  Raym.  1092, 
r/)rd  Holt,  Ch.  J,,  8aid :  "If  the  defendant 
has  a  house  of  office  [privy],  and  the  wal. 
which  separates  the  house  of  office  from  the 
plaintiff's  house  is  all  the  defendant's,  he 
IS,  of  common  right,  bound  to  repair,  it. 
.  .  .  The  reason  is  that  every  one  must  so 
use  his  own  as  not  to  do  damage  to  another. 
And,  as  every  man  is  bound  so  to  look  tr  his^ 
cattle  as  to  keep  them  out  of  his  neighbor's 
ground  that  so  he  may  receive  no  damage, 
so  he  must  keep  in  the  filth  of  his  house  of 
ofUce  that  it  may  not  flow  in  upon  and  dam- 
nify his  neighbor. "  That  case  has  frequently 
received  sanction  in  the  English  courts 
TIius,  in  Billiard  v.  Tomlimon,  L.  R.  29  Ch. 
Div.  115,  the  plaintiff  and  defendant  were- 
adjoining  land  owners,  and  had  each  a  deep- 
well  on  bis  own  land ;  the  plaintiff's  land 
being  at  a  lower  level  than  the  defendant's. 
The  defendant  turned  sewage  from  his  house- 
into  his  well,  and  thus  polluted  the  water 
that  percolated  under  ground  from  the  de- 
fendant's land  to  the  plaintiff's,  and  conse- 
quently the  water  whicn  came  into  the  plain- 
tiff's well  from  such  percolating  water  when 
he  used  his  well  by  pumping,  became  adul- 
terated with  the  sewage  from  the  defendant's 
well,  and  it  was  held  that  the  plaintiff  hud 
a  right  of  action  agaitist  the  defendant  for  so- 
polluting  the  source  of  supply.  The  lan- 
guage of  Lindley,  L,  J,,  is  quite  applicable- 
here.  On  page  126  he  said:  "Prima  facie, 
no  man  has  a  right  to  use  his  own  land  in 
such  a  way  as  to  be  a  nuisance  to  his  neigh- 
bor :  and  whether  the  nuisance  is  effected  by 
sending  filth  onto  his  neighbor's  land,  or  bj 
putting  poisonous  matter  on  his  own  land 
and  allowing  it  to  escape  on  his  neighbor** 
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land,  or  whether  the  nuisance  is  effected  by 
poisoning  the  air  which  his  neighbor  breathes 
■ijir  the  water  which  he  drinks,  appears  to  me 
wnollj  immaterial.  If  a  man  chooses  to  put 
filth  on  his  own  land  he  must  take  care  not 
-to  let  it  escape  onto  his  neighbor's  land." 
So  the  same  court,  within  a  year,  and  In  an 
opinion  by  the  same  learned  lord  justice,  sus- 
tained an  injunction  restraining  the  use  of 
-stables  constructed  under  statutory  authority, 
-on  the  ground  that,  although  used  with  all 
reasonable  care,  yet  they  were  nevertheless 
used  in  such  a  way  as  to  be  a  nuisance  to  the 

Plaintiff.  Bapier  ▼.  London  Tramwayi  Go. 
18981  2  Ch.  688.  That  case  and  others  were 
•considered  by  this  court  in  EtaM  ▼.  Cfiieago^ 
8t,  P.  M.  d  0,  R.  Co.  86  Wis.  597.  In 
McOonnm  t.  Adriatie  MilU,  116  Mass.  177, 
«  right  of  action  was  sustained  for  a  nui- 
sance created  and  maintained  by  discharging 
through  A  box  drain  filthy  and  polluted  water 
upon  the  land  of  A.,  taken  from  a  natural 
stream  which  had  been  polluted.  To  the 
same  effect:  Woodward  v.  Worcester,  121 
Mass.  245 ;  SarriB  v.  Mackintosh,  188  Mass. 
328;  Fodenhavsen  v.  Orawn,  141  Pa.  546; 
Lockwood  County  v.  Latorenee,  77  Me,  297.  52 
Am.  Rep.  768 ;  Savile  ▼.  KUner,  26  L.  T.  N. 
^.  277 ;  ^iUlron  Co.  ▼.  Inglis,  L.  R.  7  App. 
Oas.  518. 

The  injury  inflicted  upon  the  plaintiff  and 
his  premises  is  permanent  in  its  nature.  The 
•defendant  should  be  perpetually  enjoined 
from  causing  filth  to  flow  upon  the  plaintiff's 
nremises,  either  directly,  by  percolation,  or 
otherwise.  Equity  havlnff  thus  acquired  ju- 
risdiction in  the  case,  it  may  retain  the 
same,  and  adjudge  to  the  plaintiff  reasonable 
and  adequate  damages  for  past  injuries. 

The  judgment  of  the  Circuit  Court  isreftersed, 
«nd  the  cause  is  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 


Silas  Y.  GILLAN,  Appt.. 

BOARD    OF    REGENTS    OP    NORMAL 
SCHOOLS,  Respt. 


-Wis.. 


-) 


1.  The  power  to  remove  m  teaeher  at 
pleasure  given  to  the  board  of  regents  of 
oormal  schools  by  Bot.  Stat^  •  404,  subd.  3,  is  dis- 
cretiooary  and  cannot  be  reylewed  by  the  courts. 

-<•  Erery  eoatraet  by  a  teaeher  ft»r  ei 
ployment*  made  with  the  board  of  regents  of 
normal  eohools  In  Wisconsin,  InoJades  as  part  of 
It  the  statutory  provision  for  removal  at  pleasure 
of  the  board. 

3*  No  by»law  or  contract  of  the  board 

Non.— For  construction  of  a  statute  problbltlog 
removal  of  teacher  except  for  cause,  see  Marlon  y, 
Oakland  Board  of  Education  (Oal.)  20  L.  R.  A.  197. 

As  to  power  to  make  official  contract  binding  on 
^•ucoeesora  in  office,  see  Shelden  v.  Fox  (Kan.)  10 
K  fL  A.  297,  and  noes;  MilUkin  v.  Bdgar  Oounty(IiL) 
1BL.R.A.447. 

As  to  right  of  summary  removal  of  officers,  see 
'Trainor  v.  Wayne  County  Auditors  (Mich.)  15  L.  R. 

A.  06.  and  not«;  alao  Speed  v.  Detroit  (Mich.)  8S  L. 

B.  A.  8421 
«4  U  R.  A. 


of  repeats  of  normal  achooU  caa  1 
gmia  away*  limit,  or  restrict  the  statutory 
power  of  the  board  to  remove  a  teacher  at  pleee 
ore. 

(MayltlOOU 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Dane  County  in  favor 
of  defendant  in  an  action  brought  to  recover 
salary,  wbicb  plaintiff  claimed  tbat  be  had 
been  wrongfully  deprived  from  earning  by  tho 
action  of  defendant.    Aprmed. 

The  facts  are  isuted  in  the  opinion. 

Messrs,  WiUiams  &  Bobinson  and 
Oeorgpe  W.  Baird  for  appellant 

Messrs.  B.  M.  Baahford  and  T«  A.  Pol- 
leya*  for  respondent: 

Tlie  statutory  provision  giving  the  respond- 
ent board  of  regents  power  to  remove  teachers 
and  other  employes  of  the  board  at  pleasure, 
became  a  part  of  the  plaintiff's  contract  of  em- 
plorment. 

Bishop,  Cont  g  489,  citing  cases. 

The  board  of  resrents  could  make  no  by-law 
or  contract  by  which  it  could  limit,  restrict,  or 
bargain  away  the  powers  conferred  upon  it  by 
statute. 

Beach.  Pub.  Corp.  ^  288,  289,  471;  DilL 
Mud.  Corp.  8d  ed.  ^^  96,  97:  Lauenstein  t. 
Fond  du  Lac,  28  Wis.  386;  Brimmer  v.  BosUm^ 
102  Mass.  19;  Boylston  Market  As90,  v.  Boston, 
118  Mass.  628;  Beg.  v.  Darlington  School,  6  Q. 
B.682. 

The  power  of  summary  removal  vested  in 
the  board  by  statute,  being  discretionary,  no 
notice  or  hearing  of  charges  against  the  apnel- 
laot  was  necessary,  and  the  manner  in  which 
such  discretionary  power  was  exercised  by  the 
board  cannot  be  Inquired  into  by  the  courts. 

Atii/-Oen.  v.  Broun,  1  Wis.  518;  Stater. 
Watertown,  9  Wis.  264;  StaU  v.  MeGarry.  21 
Wis.  496;  State  v.  Kwhn,  84  Wis.  229;  StaU 
V.  Prince,  46  Wis.  610;  Reg.  v.  Darlington 
School^  supra;  People  v.  Engine,  16  111.  110; 
Territory  v.  Cox,  6  Dak.  601;  Re  Hennen,SS 
U.  8.  18  Pet.  280. 10  L.  ed.  188;  State  v.  Hawk- 
ins, 44  Ohio  St  99. 

The  relation  existlni;  between  appellant  and 
respondent  having  been  duly  terminated  by 
the  exercise  of  the  power  of  removal  with 
which  the  latter  was  clothed  by  statute,  the 
appellant's  right  to  draw  his  salary  as  teacher 
ceased  at  the  same  time. 

Beach,  Pub.  Corp.  §  168  et  sea,;  Beklof  v 
District  of  Columbia,  185  U.  S.  240,  84  L.  ed 
120;  Langdon  v.  Aew  York,  92  N.  Y.  427;  QO^ 
Ifspie  V.  New  York,  6  Daly,  V86:  Oregory  v.  Nem 
York,  8  L.  R.  A.  854,  118  N.  Y.  416;  MorUyY. 
New  York,  86  N.  Y.  8.  K  262. 

Orton,  Ch.  «/.,  delivered  the  opinion  of 

the  court : 

By  the  complaint  in  this  action  the  plain- 
tiff's claim  is  predicated  upon  a  contract 
with  the  defendant  board  for  his  services  aa 
a  teacher  in  the  normal  school  in  the  city  of 
Milwaukee,  and  as  a  conductor  of  institutes 
for  the  instruction  of  teachers  in  various  parts 
of  the  state,  for  the  school  year  commencing 
on  the  1st  dav  of  September,  1891,  and  end- 
ing on  the  24th  day  of  June.  1892,  for  the 
sum  of  $2,000  per  school  year,  payable  in 
monthly  installments,  as  teacher  in  said  nor- 


See  also  89  L.  R.  A.  510. 
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mal  school,  and  for  $60  per  week  and  all 
traTeling  expenses  as  such  conductor  of  in- 
stitutes. The  plaintiff  entered  upon  the  per- 
formance of  said  contract  about  the  1st  day 
of  September,  1891,  and  continued  to  render 
services  thereunder,  in  a  satisfactory  manner, 
up  to  the  18th  day  of  April,  1892,  when  he 
was  wrongfully  discharged  from  such  em- 
ployment, without  cause  or  excuse.  The 
plainti£F  has  been  ready  and  willing  at  all 
times  to  perform  all  the  conditions  and  re- 
quirements of  his  said  contract,  but  the  de- 
fendant on  said  18th  day  of  April,  1892,  re- 
fused to  allow  him  to  do  so,  or  to  pay  him 
therefor.  Plaintiff  demands  judgment  for 
the  balance  of  his  compensation  as  conductor 
of  institutes,  and  for  the  balance  of  his  sal- 
ary for  the  full  school  year  ending  the  24th 
day  of  June,  1892,  in  the  ^ross  sum  of 
$791.68,  with  interest  and  costs.  The  an- 
swer is,  in  effect,  as  follows :  The  defend- 
ant board  was  authorized  by  law  to  make 
rules,  regulations,  and  by-laws  for  the  goy- 
emmcnt  and  management  of  normal  schools ; 
to  employ  teachers  therein,  prescribe  their 
duties,  and  fix  their  salaries,  and  to  remove 
any  teacher  so  employed,  at  pleasure.  The 
state  superintendent  of  public  instruction, 
with  the  advice  and  consent  of  said  board, 
was  authorized  to  make  such  rules  and  reg- 
ulations as  they  deemed  proper  for  the  gov- 
ernment of  said  institutes,  designate  the 
counties  in  which  they  shall  be  held,  and  to 
employ  acrents  to  perform  the  work  in  con- 
nection Uierewith.  The  board  had  adopted 
«  rule,  which  was  in  force  September  1,  1891, 
requiring  all  persons  employed  in  the  normal 
flchools  to  enter  into  a  written  contract  with 
the  board  in  such  form  as  the  board  may  pre- 
scribe. At  the  date  aforesaid  the  plaintiff 
knew  that  said  board  had  used  a  form  of  such 
contract,  and  that  it  had  not  been  changed, 
that  provided  that  such  contract  might  be 
terminated  by  either  party,  by  giving  the 
other  party  thirty  days*  notice  thereof. 
Any  contract  made  between  the  plaintiff  and 
the  board  was  subject  to  said  terms  and  con- 
ditions, and  the  provisions  of  law.  The 
pain  tiff  had  been  employed  as  teacher  in  said 
normal  school,  and  conductor,  up  to  the 
aforesaid  date,  on  said  terms  and  conditions, 
and  at  a  salary  of  |2,000  per  school  year, 
payable  in  monthly  installments,  and  $50 
per  week  and  traveling  expenses  as  conductor 
of  institutes ;  and  he  continued  in  said  em- 
ployment for  the  school  year  commencing 
September  1,  1891,  and  ending  the  24th  of 
June,  1893.  on  the  same  terms  and  conditions. 
During  said  school  year,  and  prior  to  March 
16,  1892,  there  was  a  contention  between  the 
president  and  the  professors  and  students  of 
•aid  normal  school,  and  the  plaintiff  had  be- 
come so  involved  therein  as  to  impair  his 
usefulness  as  a  teacher  in  said  school.  The 
board  therefore  deemed  it  advisable  that  the 
plaintiff  should  be  removed  from  his  position 
« teacher  in  said  school,  and  at  a  meeting 
of  said  board  held  in  conformity  to  law,  on 
the  16th  day  of  March,  1892,  at  its  office  at 
Madison,  said  board  adopted  a  resolutiob 
that  the  secretary  of  said  board  give  a  wi it- 
ten  notice  to  Prof.  8.  Y.  Oillan  that  his  serv- 
ices at  a  teacher  in  the  Milwaukee  Normal 
e4L.R.A. 


School,  and  institute  conductor,  be  termin- 
ated at  the  end  of  thirty  days  thereafter,  and 
that  his  services  as  an  employ 6  of  the  board 
end  in  thirty  days  from  his  receipt  of  said 
notice.  The  plaintiff  acknowledged  the  re- 
ceipt of  said  notice  on  the  18tb  day  of  March, 
1892.  The  services  of  tlie  plaintiff  as  such 
teacher  and  conductor  ended,  therefore,  on 
the  18th  day  of  April,  1892,  and  said  con- 
tract of  employment  was  dissolved  and  ter- 
minated at  said  date,  and  since  then  the 
plaintiff  has  not  been  an  em  ploy  6  of  said 
board.  Tlie  board,  on  the  25th  day  of  March, 
1892,  paid  the  plaintiff  $150  on  the  pay  roll 
of  that  month,  and  on  or  before  the  15th  day 
of  July  thereafter  the  board  tendered  to  the 
plaintiff  the  further  sum  of  $141.68,  as  the 
Dalanoe  of  his  compensation  as  teacher  and 
^conductor,  and  for  expenses,  which  the  plain- 
tiff refused  to  receive;  and  the  board  has 
tendered  the  plaintiff  the  sum  of  $824.06  in 
all,  including  costs,  and  has  paid  the  money 
into  court.  For  this  last-named  sum  the 
plaintiff  obtained  judgment. 

The  action  was  dismissed,  so  far  as  the 
plaintiff  sought  to  recover  any  salary  or 
compensation  for  the  school  year  snbseqtient 
to  the  18th  day  of  April,  1892.  The  facts 
stated  in  the  answer,  and  the  amounts  tend- 
ered the  plaintiff,  appear  to  leave  nothing 
at  issue,  except  the  plaintiff*s  claim  of  $641 
as  the  balance  of  his  salary  up  to  the  end  of 
the  school  year,— -June  24,  1892.  That  ques* 
tion  depends  upon  the  right  of  the  board  to 
terminate  the  contract  on  the  18th  day  of 
April,  1892,  at  its  more  pleasure  or  discre- 
tion, and  that  is  the  only  question  on  this 
appeal.  The  parties  do  not  differ,  so  far  as 
the  contract  is  for  the  school  year  at  the  sal- 
ary of  $2,000  per  year,  payable  in  monthly 
installments.  The  court  does  not  find  that 
the  contract  between  the  plaintiff  and  the 
board  gave  either  party  the  right  to  termin- 
ate it  on  thirty  days'  notice.  But  the  court 
seems  to  predicate  the  right  of  the  board  to 
terminate  the  contract  at  pleasure  entirely  on 
the  statute,  which  became  a  part  of,  and  gov- 
erns, it.  The  appellant  ought  not  to  be  so 
very  particular  and  critical  as  to  the  legal* 
ity  of  the  meeting  of  the  board  which  re- 
solved to  notify  him  that  his  contract  was 
terminated,  when  the  contract  itself  had  its 
inception  in  a  very  informal,  if  any,  action 
of  the  board ;  and  the  existence  of  any  special 
contract  for  the  year  commencing  September 
1,  1891,  depends  upon  mere  inference,  pre- 
sumption, or  implication  from  the  fact  that 
he  had  such  a  contract  the  year  before.  The 
board  met,  and  so  resolved,  and  its  secretary 
served  the  notice  of  it  upon  the  plaintiff. 
That  was  sufficient  at  least  to  terminate  such 
a  questionable  special  contract.  If  there 
was  a  hirinj^  of  the  plaintiff  for  any  certain 
time,  it  is  implied,  rather  than  expressed. 
Section  404,  Kev.  Stat.,  provides  that  "the 
said  board  shall  have  the  government  and 
control  of  all  the  normal  scliogls  and  shall 
have  power  to  appoint  a  principal  and  as- 
sistants and  such  other  teachers  and  officers, 
and  to  employ  such  persons  as  may  be  re- 
quired for  each  of  said  schools ;  to  fix  the  . 
salary  of  each  person  so  appointed  or  em- 
ployed, and  to  prescribe  their  several  duties.* 
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Subdiyision  2.  "To  remove  at  pleasare  any 
principal,  assistant  or  other  officer  or  persons 
m>m  any  office  or  employment  in  connection 
with  aoy  such  school. "  Subdivision  3.  This 
statute  the  court  below  held,  and  the  learned 
counsel  of  the  respondent  contends,  gave  the 
board'  of  regents  of  normal  schools  the  power 
to  remove  the  plaintiff  from  his  employment 
as  a  teacher  of  the  Milwaukee  Normal  School, 
as  they  attempted  to  do,  April  18,  1892. 
The  learned  counsel  of  the  appellant  con- 
tends that  the  contract  under  which  the  plain- 
tiff was  employed  contained  no  such  pro- 
yision,  and  that  the  statute  does  not  compel 
the  board  to  remove  teachers  without  assign- 
ing any  cause,  and  that  one  of  the  by-laws 
of  the  board  requires  the  committee  to  make 
formal  written  contracts  with  teachers,  and 
such  contracts  do  not  contain  any  such  pro- 
vision. This  power  was  wisely  given  to  the 
board.  An  emergency  might  arise  when  the 
continuance  of  an  objectionable  teacher,  even 
for  a  day,  in  his  employment,  might  be  very 
in  J  ur  ious  to  the  school .  The  trial  of  a  teacher 
in  a  normal  school,  on  charc^es  of  misconduct, 
with  its  delays  and  publicity,  and  the  ex- 
citement it  would  produce,  and  the  feelings 
it  would  engender,  would  be  very  injurious 
to  the  school ;  and  it  would  most  likely  make 
heated  partisans  of  the  other  teachers  and  the 
scholars  in  the  contest,  and  the  evil  conse- 
quences would  be  great,  if  not  endless. 
There  is  no  other  way  in  which  the  character 
of  the  teacher  could  be  saved,  except  by  si- 
lent removal.  An  evil -disposed  and  perverse 
teacher  mieht  prefer  to  have  charges  against 
him  made  public,  and  to  rally  his  forces  of 
teachers  and  scholars  and  outside  friends,  and 
have  a  fight  and  battle  with  the  board,  no 
matter  how  much  the  school  might  be  injured 
by  it.  It  is  at  least  doubtful  whether  the 
board  could  set  on  foot  a  trial  of  charges 
against  a  teacher  of  a  normal  school,  with  a 
view  of  merely  removing  him.  It  would 
seem  to  defeat  the  wise  purpose  the  legisla- 
ture had  in  view  in  giving  the  board  this 
power  of  removal  at  pleasure.  The  question 
Is  not  whether  the  board  is  bouud  to  exercise 
this  power  in  all  cases,  but  whether,  in  case 
they  do  remove  a  teacher  summarily,  the 
courts  could  Interfere  with  the  exercise  of 
their  discretion  or  reverse  their  actioD. 

1.  This  power  of  summary  removal  of  a 
teacher,  vested  in  the  board  by  statute,  is  a 
discretionary  power,  and  its  exercise  in  a 
given  case  cannot  be  inquired  into,  or  ques- 
tioned, by  the  courts.  Atty-Qen,  v.  Brown, 
1  Wis.  513 ;  State  v.  Watertawn,  9  Wis.  254 ; 
St€Ue  V.  McGarry,  21  Wis.  496;  StaU  v. 
Euehn,  34  Wis.  229 ;  J^te  v.  Prince,  45  Wis. 
610 ;  Reg.  v.  Darlington  School.  6  Q.  B.  682 : 
Bs  Eennen,  38  U.  S.  13  Fet.  230,  10  L.  ed. 
138 ;  State  v.  Hawkins,  AA  Ohio  St.  98. 

2.  This  statute  that  gives  the  board  the 
power  of  removal  of  all  teachers  at  pleasure 
becomes  a  part  of  every  contract  the  board 
makes  with  a  teacher  for  his  employment  in 
a  normal  school.  This  is  an  old  and  incon- 
testable principle  of  the  law  of  contracts. 
Bishop,  Cont.  §  439,  and  cases  cited.  In 
Head  v.  Ouratoi'e  of  the  Uhit>ersity  of  Missouri, 
86  U.  S.  19  Wall.  580.  22  L.  ed.  160,  the 
court  said,  in  relation  to  the  employment  of  a 
24  L.  R.  A. 


grofessor  in  the  Missouri  University :  "  Thai 
e  and  his  office  and  contract  were  subject 
to  the  laws  in  existence  at  the  time  of  mak- 
ing it  was  sufficiently  evident,  without  any 
declaration  on  the  point.** 

3.  The  board  of  regents  could  make  no 
by-law  or  contract  by  which  this  power  could 
be  bargained  away,  limited,  or  restricted. 
Lauenstein  v.  F<md  du  Lac,  28  Wis.  836; 
Beach,  Pub.  Corp.  §S  268,  269,  471 ;  Dill. 
Mun.  Corp.  §§  96,  97;  Brimmer  v.  Boiton,, 
102  Mass.  19 ;  Boylstan  Market  Asso,  y.  But- 
ton, 113  Mass.  528 ;  Beg.  v.  Darlington  School. 
6  Q.  B.  682.    This  last  case  is  much  in  point. 

The  letters-  patent  gave  the  governors  of  the- 
Darlington  School,  established  by  a  charter 
of  Queen  Elizabeth,  the  power  to  remove  a. 
teacher  or  schoolmaster  **  according  to  their 
sound  discretion.  **  The  case  was  of  a  man- 
damus to  restore  a  teacher  who  had  been  re- 
moved without  charees.  The  governors  had 
made  a  by-law  by  which  teachers  were  to  be- 
removed  on  charges,  and  the  teacher  to  be 
heard  in  his  defense.  Lord  Denman  held  that 
"the  discretionary  power  given  by  the  letters- 
patent  was  fatal  to  the  validity  of  the  by- 
law." That  "the  governors,  when  they  un- 
dertook to  govern  the  school  in  the  manner 
required  by  the  charter,  accepted  a  larger 
trust  and  a  wider  duty.  They  are  bound  to 
remove  a  master  who,  according  to  their 
sound  discretion,  they  think  unfit  for  the 
place.  The  power  of  the  governors  to  re- 
move justifies  their  doing  so,  and  it  is  not  to 
be  restricted  by  any  opinion  we  may  have  of 
the  reasons  on  which  they  might  have  been 
induced  to  exert  it."  The  doctrine  of  that 
case  has  never  been  repudiated  or  questioned. 
It  is  sound  in  reason  as  well  as  in  law. 
When  such  a  discretionary  power  has  been 
exercised,  it  can  no  more  be  questioned  than 
the  statute  itself. 

4.  After  the  plaintiff  had  been  removed, 
and  the  contract  relation  between  himself  and. 
the  board  terminated,  and  notice  thereof  re- 
ceived by  him,  his  right  to  any  further  &alary 
or  compensation,  as  a  matter  of  course,  la 
also  terminated.  Beach,  Pub.  Corp.  g  168 
el  sea,;  EekLof  v.  Distj-ict  of  Columbia,  135 
U.  8.  240,  34  L.  ed.  120;  Langdon  v.  Kew 
T<n'k,  92  N.  T.  427 ;  QiOespie  v.  Neu>  York, 
6  Daly,  286;  Gregory  v.  Neu>  York,  113  N. 
Y.  416,  3  L.  R.  A.  854. 

The  contract  of  the  plaintiff  with  the  board 
was  not  for  any  certain  time,  but  to  continue 
only  so  long  as  the  board  may  not  exercise 
this  statutory  power  of  removal.  The  stat- 
ute became  a  condition  of  his  contract,  aa 
much  as  if  it  was  written  in  it,  that  the  board 
might  remove  him  at  pleasure.  He  accepted 
the  employment  with  knowledge  of  the  law 
on  this  oonditiion  of  his  contract,  and  he 
has  no  reason  to  complain  of  it.  These 
principles  appear  to  be  unquestionable.  The 
learnea  counsel  has  cited  no  case  in  contra- 
diction of  them.  The  cases  he  cites  are  those 
in  which  no  notice  of  the  termination  of  the 
employment  had  been  given.  In  Butler  v. 
BegenU  of  the  University,  32  Wis;  124,  the 
regents  did  not  exercise  the  power  of  re- 
moval, and  there  was  no  such  question  ii^ 
the  case.  In  Tripp  v.  TJtiea  School  Diet.  No. 
S,  50  Wis.  651,  this  court  held,  in  effect,. 
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fliat  the  tennlnatloii  of  tlw  aerriceB  of  the 
teacher  was  not  authorized  by  the  8tatate.  If 
the  exercise  of  this  diwretioDary  power  con- 
ferred on  the  board  by  the  statute  is  not  ef- 
fectual to  remove  a  teacher  in  the  normal 
■cbools.  and  terminate  his  wages,  then  the 
statute  is  nugatory,  and  has  no  force  what- 
ever,  and  it  had  better  be  repealed.  We  can 
come  to  no  other  conclusion  than  that  of  the 
circuit  court, — that  the  plaintiff  was  entitled 
to  no  compensatloD  or  salary  bevond  the  18th 
day  of  April,  1892.  The  remoyal  of  the  plain- 
tilT  is  not  questioned  as  an  abuse  of  the  dis- 
cn'tion  of  the  board.  This  has  been  a  very 
unfortunate  controversy ;  but  it  is  better  that 
it  has  been  in  the  courts,  than  before  the 
bnard  of  regents  of  normal  schools,  on  the 
trial  of  charpres  against  the  plaintiff,  with 
the  Tiew  of  his  removal. for  cause,  and  it  has 


done  far  less  harm  to  the  plaintiff  or  the 
school.  The  plaintiff's  competency  and  abil  • 
itv  as  a  teacher  have  not  been  questioned,  or 
his  moral  character  assailed.  Ue  had  unfor- 
tunately become  embroiled  in  controversies 
which  impaired  his  usefulness  as  a  teacher* 
and  threatened  the  success,  peace,  and  har- 
mony of  the  school.  It  was  thought,  no 
doubt,  by  the  board,  that  his  removal  in  this 

Suite  way  would  promote  the  interests  of  the 
[ilwaukee  Normal  School,  and  the  board 
has  not  been  charged  with  any  other  motive. 
This  important  case  has  been  very  ably  pre- 
sented bv  the  learned  counsel  on  both  sides^ 
and  we  have  endeavored  to  give  to  it  suffi- 
cient attention  to  arrive  at  a^correot  conclu- 
sion. 
Thejtidgmeni€ifth$(XreuitOQuHU<i^fflrnmL 
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^1.  Where  one  by  writin^ampoirersAa* 
other  to  aell  land,  implying  a  cash  sale,  and 
the  airent  simply  tnm»fen  the  writing  to  a  third 
penoD,  without  payment  of  purohaso  money, 
this  Is  not  a  sale. 

8.  A  mere  |iropoeal  to  sell  land  does  not 
become  a  sale  aotil  aoceiited,  and  nottoe  of  ao- 
oeptanoe  given  the  proposer. 

8.  In  imllateml  eontraeta,  ealled  op- 
tions, the  time  fixed  for  aooeptanoe  is  of  the 
esBOQce  of  the  contraot. 

4.  A  power  of  attorney  may  llz  a  limit 
of  tliae  witblQ  which  the  agent  is  to  do  the  not. 
Where  it  fixes  a  reasonahle  time  for  doing  the  act* 
It  must  be  done  by  the  agent  within  a  reasonable 
time,  in  order  to  bind  the  prlnoipaL  A  proposal 
of  sole  made  under  such  power  must  be  accepted 
within  a  reasonable  time  from  the  date  of  the 
power. 

6.  One  dealings  with  an  agrentaettng^  un- 
der 'written  power  is  taken  to  deal  with  the 
power  spread  out  before  him,  and  must  inspeot  it 
to  see  whether  the  agent^s  aot  is  authorized  by 
the  power. 

so  at  bis  periL    He  must  be  oareful  to  see  that  the 
agent^s  authority  covers  the  aot  he  does. 

7.  An  a^ent  appointed  by  parol  to  sell 
land  cannot  receive  purchase  money,  nniess  so 
authorised  by  his  power. 

8.  A  power  of  attorney  merely  to  eell 
land  implies  that  the  agent  shall  seJl  for  cash, 

^Headnotes  by  Bbaitnov,  P. 


Nosn.— The  subject  of  the  acceptance  of  an  op- 
tion it  very  tuUy  presented  in  this  case.  As  to 
^validity  of  an  option,  see  Lltz  v.  Oooslinpr  (Ky.)  21 
I^  U.A.  127.  and  rwU:  Graybili  v.  Brugh  (Ya.)  31  L. 
B.  A.  183:  Haves  v.  O'Brien  (Til.)  iS  L.  R.  A.  666. 

As  t4  anomer  form  of  unilateral  contract,  see 
Horn  ▼.  Hansen  (Minn.)  22  L.  B.  A.  617. 


and  lie  oamiot  seU  on  oredtt  In  the  absenoe  of  an- 
thority  contained  1o  such  power  of  attorney. 
9.  0peelfle  perfltormanee  belay  ad- 
dreeeed  to  tbe  eovnd  diseretlon  of  tbe 
eonrtf  the  party  asking  it  must  have  been  ready* 
willlDg,  and  prompt  in  the  performaooe  of  those 
things  Inoumbeot  on  him,  and  where  be  has  not 
been  so,  and  it  would  Impose  hardship  and  be  in- 
equitable upon  the  other  party,  speatllo  perform* 
anoe  will  be  refnsed. 

(llaroli28,UN.) 

APPEAL  by  defendants  Camden  and  Curtln 
from  a  decree  of  the  Oircuit  Court  for 
Kanawha  County  in  favor  of  plaintifla  in  an 
action  brought  to  compel  specific  performance 
of  an  alleged  contract  to  convey  real  estate, 
xmwrssa. 

The  facts  are  stated  io  the  opinion. 

Mr.  J,  H.  Ferguson  for  appellants. 

Meitn,  Brown*  Jaekeon  •  Knight  for 
appellee. 

BrannoBf  P.»  delivered  the  opinion  of 

the  court: 

This  is  a  chancery  suit  of  B.  B.  Dyer 
against  P.  F.  Duffy  and  others  in  the  cir- 
cuit court  of  Kanawha  county,  by  which 
Dyer  sought  to  compel  J.  K.  Camden  and 
G^rge  W.  Curtin  to  convey  to  him  certain 
lands  on  Grassy  creek  and  Elk  river,  in  Web- 
ster county.  The  decree  com|;)elled  Camden 
and  Curtin  to  make  such  conveyance,  and 
they  appeal. 

In  response  to  a  letter  from  Duffy,  not  in 
tbe  record,  the  nature  of  which  we  can  only 
glean  from  the  reply,  Camden  wrote  the  fof- 
lowing  letter:  ** Parkersburg,  W.  Va., 
April  80th,  1838.  P.  P.  Duffy.  Esq.,  Char- 
leston. W.  Va.— Dear  Sir:  Your  favor  of 
the  17th  instant  received,  stating  that  if  I 
will  give  you  an  option  for  a  short  time  on 
the  Elk  and  Grassy  creek  lands,  in  Webster 
couDty,  you  think  you  can  sell  the  same  for 
one  dollar  per  acre.  I  will  be  glad  to  sell 
at  one  dollar  an  acre,  and  will  confirm  any 
sale  you  make  to  that  effect  within  a  rea- 
sonable time.    I  will  also  sell  you  the  lands 


See  also  35  L.  R.  A.  167. 
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at  seTentj-flTe  cenU  (7S)  per  acre,  if  yoa 
conclude  to  take  them  yourself,  and  will  let 
me  know  about  it  soon.  Tours,  very  truly, 
J.  N.  Camden.**  Upon  it  is  this  indorse- 
ment, made  May  8,  1888:  "I  hereby  trans- 
fer the  within  to  B.  B.  Dyer.  P.  F.  Duffy. » 
Camden  afterwards  sold  and  conveyed  the 
land  to  Curtin.  A.  question  which  at  once 
presents  itself  is  whether  or  not  Dyer  has 
any  right  to  the  land  such  as  he  can  enforce 
against  Camden,  irrespective  of  the  rights  of 
Curtin ;  for,  if  he  has  not,  he  can  succeed 
against  neither.  The  letter  of  Camden  to 
Duffy  presents  two  legal  features.  The  one 
makes  Duffy  Camden's  agent  to  sell  his  land ; 
the  other  makes  a  proposal  to  sell  tlie  land 
to  Duffy.  Let  us  look  at  it  in  the  first  as- 
pect When  Duffy  indorsed  on  the  letter, 
^I  assign  the  within  to  E.  B.  Dyer,**  what 
did  he  assign?  It  is  vague  and  uncertain. 
He  could  not  assign  the  agency,— the  power 
to  sell  for  Camden, — since  an  agent  without 
power  of  substitution  in  his  authority  cannot 
assign  his  power.  Story,  Ag.  g  18.  But  it 
is  said  that  Duffy,  as  asent  for  Camden, 
under  the  first  clause,  sold  the  land  to  Dyer. 
May  we  not  as  well,  or  more  plausibly,  say 
that,  taking  only  the  assiniment,  it  relates 
to  the  personal  right  of  Duffy?  But  does 
this  assignment  purport  to  be  an  act  of 
agency  or  of  sale?  It  does  not  purport  to  be 
the  act  of  Camden  by  Duffy,  his  agent. 
When  an  agent  does  an  act  for  his  principal, 
he  must  in  some  way  indicate  that  it  is  the 
act  of  a  principal  by  an  agent  We  have  to 
annex  the  letter  to  the  assignment,  it  is  true ; 
but  still  it  remains  indefinite,  whether  it  is 
an  attempted  subrogation  of  Dyer  to  Duffy's 
power  to  sell,  or  an  assignment  of  his  own 
right  to  purchase,  or  a  sale  as  agent.  It 
contains  not  a  wonl  importing  a  present  sale 
of  land.  It  gives  no  terms.  Where  no  terms 
are  fixed,  cash  is  implied,  I  know  ;  but  I  use 
this  argument  to  show  that  it  is  straining 
the  act  and  implying  a  sale  to  treat  these 
few  words  of  assignment  as  a  sale.  If  the 
parties  intended  it  as  a  final  act  of  sale, 
would  they  not  have  made  a  more  definite 
instrument?  It  seems  likely  that  Duffy  gave 
it  simply  to  authorize  Dyer  to  find  a  pur- 
chaser. Dyer  did  set  about  seeking  a  pur- 
chaser, tendins:  to  show  that  he  did  not  re- 
sard  himself  then  a  purchaser.  If  he  and 
Duffy  intended  by  the  assignment  to  make  a 
final  sale,  would  we  not  expect  that  Duffy 
would  require  cash,  as  Camden^s  letter  would 
legally  import,  or  that,  if  on  credit,  they 
would  fix  terms  of  credit?  Would  Dyer  risk 
his  purchase  witliout  either  paying  or  seeing 
to  terms  of  credit?  Dyer  set  about  seeking 
a  purchaser  until,  having  found  one,  as  he 
thought,  he  concluded  to  consummate  a  pur- 
chase, and  on  October  18,  1888,  deposited  in 
bank,  to  Duffy's  credit,  the  purchase  money. 
His  action  indicates  that  he  did  not  regard 
himself  a  purchaser  by  mere  force  of  the  as- 
signment, as  he  risked  no  money  on  it. 
There  is  another  consideration  repelling  any 
idea  that  we  can  hold  Dyer  a  purchaser  on 
the  date  of  the  assignment.     Camden's  letter 

Skve  no  credit  Dyer  paid  not  a  doll ar  down, 
e  took,  if  Duffy  did  not  give,  nearly  six 
months'  credit,  and  Duffy  had  no  authority 
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to  make  a  credit  sale,  and  such  a  sale  would 
not  bind  Camden.  One  dealing  with  an 
agent  under  written  power  deals  with  that 
power  before  him,  and  Dyer  did  have  this 
letter  before  him,  and  took  it  into  possession. 
One  dealing  with  an  agent  under  written 
power  must  take  notice  of  his  powers,  as  an 
act  not  authorized  is  not  binding  on  the 
principal.  Gurry  y.  ffaUe,  16  W.  Va.  867  ; 
MetDeiv.  Doddridae,  1  Fob.  (Ya.)  148;  fitatn- 
back  V.  BMd,  11  Oratt  281,  62  Am.  Dec  648. 

Duffy  was  a  special  agent  to  sell  particular 
land,  not  a  general  agent,  and  those  dealing^ 
with  a  special  agent  do  so  at  their  peril  as 
to  his  authority.  2  Kent  Coul  621 ;  Story, 
Ag.  ^  126.  A  sale  on  credit  would  not  bind 
Camdfen,  as  under  a  mere  power  to  sell  land, 
not  authorizing  credit,  the  agent  cannot  sell 
on  credit  1  Parsons,  Cent.  68 ;  Burkt  ▼. 
Hubbard,  69  Ala.  87*9 ;  Delafleld  y.  IlUnoiM, 
26  Wend.  192 ;  Dresden  School  Diit.  No,  6  y. 
^tna  Ins.  Co.  62  Me.  880;  Lumpkin  ▼. 
Wilson,  6  Heisk.  666 ;  1  Am.  &  Eng.  Ency- 
clop.  Law,  860 ;  2  Kent,  Com.  622 ;  Story, 
Ag.  S  '7'7-  l^bc  deposit  of  purchase  money 
in  bank  was  no  payment  to  Camden,  as  ft 
was  deposited  to  Duffy's  credit,  and,  as  the 
power  to  Duffy  was  only  a  parol  power  to 
sell,  he  could  not  receive  purchase  money. 
Mann  v.  Robinson,  19  W.  Va.  49,  42  Am. 
Rep.  771.  An  agent  empowered  by  seal  to 
sell  or  sell  and  convey  for  cash,  or  perhaps 
to  sell  'and  convey  merely,  may  receive  the 
money ;  but  if  the  power  is  by  parol,  and 
does  not  expressly  authorize  the  agent  to  re- 
ceive the  money,  or,  though  under  seal,  pro- 
vides for  a  credit,  he  cannot  receive  it.  If, 
without  payment,  there  had  been  a  consum- 
mated, binding  contract,  this  would  not  be 
material.  Duffy  had  a  silent  undefined  in- 
terest in  the  land,  but  the  money  going  to 
Camden  was  separately  his.  and  Duffy's  in- 
terest would  not  authorize  him  to  receive  it. 

Another  reason  against  compelling  Cam- 
den to  specific  performance  of  the  alleged 
sale  is  that  he  empowered  Duffy  to  sell 
**  within  a  reasonable  time. "  The  assignment 
was  in  a  reasonable  time,  but  it  could  not 
alone  constitute  a  sale.  No  money  was  paid 
nor  terms  of  credit  provided  for.  If  we  treat 
this  assignment  as  a  finished  sale,  we  would 
have  to  call  it,  as  between  agent  and  pur- 
chaser, a  "credit,"— one  unautnorized  by  the 
power,  not  binding  Camden,  he  ignorant  of 
it.  I  use  this  as  a  circumstance  against  any 
theory  that  this  assignment  made  a  sale.  It 
is  the  only  act  within  a  reasonable  time ; 
the  act  of  deposit  the  next  act,  not  being 
within  a  reasonable  time.  I  do  not  mean 
that,  under  the  letter,  Duffy  could  not  with- 
in a  reasonable  time  make  a  proposal  to  sell, 
to  be  accepted  within  a  reasonable  time,  or 
that,  if  so  accepted,  payment  was  essential 
to  the  birth  of  a  contract ;  for  I  think  that 
such  a  proposal,  so  accepted,  would  make  a 
contract  and  Dyer  need  not  pay  until  he  re- 
ceived a  deed,  unless  payment  were  made  an 
essential  element  of  acceptance, — a  condition 
precedent  to  the  birth  of  a  contract  If  we 
say  that  the  deposit  in  bank  was  an  act  of 
payment  under  the  sale  made  by  the  assign- 
ment it  came  too  late,  because,  as  an  act 
constituting  an  essential  part  of  the  sale* 
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treating  it  as  ui  election  by  Dyer  to  take 
the  land,  it  was  not  within  the  reaaonabte 
time  required  by  the  letter  of  Camden,  and 
because  that  required  a  payment  to  Camden, 
not  a  deposit  to  Du£fy'8  credit,  he  having  no 
authority  to  receive :  and  because,  if  it  had 
even  been  deposited  to  Camden^s  credit,  it 
would  not  be  good  unless,  with  notice  of  the 
deposit,  he  waived  money  payment ;  and  be- 
cause, also,  Camden  had  no  notice  whatever 
of  suc'i  deposit  until  he  had  sold  the  land 
to  another, — until,  indeed,  this  suit  was 
brought.  But  it  will  be  said  that  Duffy 
knew  of  this  deposit  That  makes  no  differ- 
ence. His  powers  as  aeent  ended  months 
before  with  the  supposed  sale.  He  had  no 
power  in  regard  to  payment  of  the  money, 
and.  o2  course,  his  knowledge  as  to  that 
would  not  bind  Camden,  as  the  doctrine  that 
notice  to  an  agent  is  notice  to  his  principal 
applies  only  to  a  matter  as  to  which  he  is 
agent.  If  Dyer  relied  upon  such  deposit  to 
Duffy's  name,  he  must  notify  Camden  him- 
self of  it. 

The  assignment  alone  is  thus  no  sale,  and 
gives  Dyer' no  right.  But,  though  the  force 
of  the  assignment  arises  In  the  case,  I  do  not 
understand  that  it  is  claimed  that  it  is  alone 
a  contract,  but  the  origin  of  what  finally  by 
the  deposit  became  a  contract.  The  action 
of  Dyer  speaks  his  construction  of  this  in- 
definite assignment.  It  has  been  ^ell  said 
by  Sugden,  ''Tell  me  what  you  have  done 
under  a  deed,  and  I  will  tell  you  what  that 
deed  means."  Dyer  did  not  pay  or  offer  a 
dollar  at  the  date  of  the  assignment.  He 
went  about  seeking  a  purchaser,  likely  on 
speculation.  When  he  had  found  one,  and 
not  before,  he  deposited  the  purchase  money. 
In  his  evidence  he  treated  Camden's  letter  as 
an  offer  by  Camden  to  sell,  and  said  he  ac- 
cepted it,  and  he  was  asked  if,  '*at  the  time 
you  made  said  deposit,  and  accepted  the 
offer,  did  you  have  any  notice?"  of  a  with- 
drawal of  Camden's  offer,  thus  treating  the 
deposit  as  the  acceptance.  He  says  when  he 
made  the  deposit  he  asked  Duffv  to  have  the 
deed  made,  again  treating  the  deposit  as  his 
acceptance.  He  says  that  certain  obstacles 
existed  in  the  wav  of  confusion  of  land  titles 
in  Webster,  and  finding  papers  to  eive  chain 
of  title  and  boundaries  of  these  lands,  and 
that  he  would  consider  six  months  a  reason- 
able time  to  consummate  the  sale.  His  evi- 
dence in  the  respects  named,  and  in  other  re- 
spects in  its  drift  and  spirit,  shows  that  Dver 
construed  the  matter  to  this  effect,  namely : 
Hiat  by  the  letter  Camden  made  a  proposal 
to  sell ;  that  by  its  assignment  he.  Dyer,  be- 
came, not  at  once  a  purchaser,  but  entitled 
to  become  such,  should  he  thereafter  choose 
to  do  so ;  and  that  by  depositing  the  purchase 
money  in  bank  to  Duffy's  credit,  with  no- 
tice to  Duffy  of  the  deposit,  he  became  a  full 
purchaser,  entitled  to  call  for  a  deed.  Let 
OS,  then,  so  treat  it    What  aspect  does  it 

fieaent?  A  proposal  by  Camden,  through 
is  agent,  to  Dyer.  Camden's  proposal  re- 
quireu  a  consummated  sale  within  a  reason- 
able time.  Both  clauses  of  his  letter  speak 
an  intent  not  to  give  long  time  to  effect  a 
sale,  but  to  require  promptness.  It  was  an 
option  to  purchase,  a  proposal,-— as  the  letter 
84L.B.A. 


itself  calls  itself,  an  ** option,*— and  under 
the  language  of  the  offer,  as  well  as  the 
general  Taw  of  contracts  touching  a  proposal. 
It  must  be  accepted,  and  acceptance  made 
known,  and  within  a  reasonble  time.  Weaver 
V.  Burr,  81  W.  Va.  736,  8  L.  R.  A.  94,  Bar- 
rett V.  McAUUter,  38  W.  Va.  788 ;  Hanly  ▼. 
Wattermn  (decided  this  term)  89  W.  Va.— ; 
Wbart.  Cont  §  9 ;  Bishop,  Cont  ^  827.  A 
mere  option  to  purchase  vests  no  right  until 
accepted.  Stembridge  v.  Stemhridge,  87  Ky. 
91 ;  Boitwiek  v.  Hess,  80  111.  188.  In  case  of 
unilateral  contracts,  called  options,  as  the 
obligation  is,  before  acceptance,  on  one  side 
only,  the  proposer  being  bound  to  comply 
with  his  proposal,  while  the  other  party  is 
under  no  obligation,  and  under  no  peril  un- 
til acceptance,  the  provision  of  the  offer  as 
to  time  of  acceptance  is  viewed  with  strict- 
ness. Fry,  Spec.  Perf.  g  788;  Harding  v. 
Oibbe,  125  111.  85.  In  sucli  contracts  the  doc- 
trine, often  stated,  that  time  is  not  of  the 
essence  of  the  contract,  does  not  apply ;  that 
doctrine  applies  to  contracts  when  made,  not 
to  offers  to  make  them.  In  case  of  proposals, 
time  is  of  the  essence  as  to  acceptance.  tStem- 
bridge  v.  Stembridge,  supra;  Longworih  v.  Mit' 
chell,  26  Ohio  8t  884 ;  Barrett  v.  McAlUst&r 
and  Weawr  v.  Burr,  aupra.  See  valuable  col* 
lection  of  authorities  on  subject  of  options 
generally  in  notes  to  Liti  v.  Gooding  (Ky.) 
21  L.  R.  A.  127.  Shall  we  say  nearly  six 
months  was  a  reasonable  time  merely  to  make 
an  election  to  accept  or  reject?  Surely  not. 
The  mere  general  statement  that  titles  in 
Webster  were  confused,  without  specification 
or  suffgestion  of  any  defect  as  to  this  land, 
and  that  there  was  some  delay  in  getting 
boundaries  offers  no  adequate  excuse  for  de- 
lay. He  must  accept  or  reject  the  offer  sooner. 
Camden  would  want  to  sell  himself,  or  get 
another  to  sell,  or  have  the  benefit  of  a  period 
when  timber  lands  were  salable,  and  not  tie 
himself  down  to  one  proposal  for  so  long  a 
time  that  the  period  would  pass  away.  It 
seems  certain  tnat  Dyer  wanted  to  buy  only 
in  the  event  he  could  find  a  purchaser,  and 
could  not  sooner  do  so.  Camden  was  not  re- 
quired to  wait  for  this.  Time  will  cancel 
and  withdraw  a  proposal  as  effectually  as  ex- 
press withdrawal,  with  notice,  if  acceptance 
be  unduly  delayed.  Bishop.  Cont  §  827 ;  1 
Whart  Cont.  §§  9,  15.  Camden  waited  four 
months  without  a  hint  from  Duffy  or  Dyer 
of  the  assignment  of  his  letter  to  Dyer,  or 
that  Dyer  had  any  idea  of  buying,  and  then 
himself  sold  the  land  to  another,  with  Duffy's 
written  consent,  spoken  of  below,  and  it  is 
now  proposed  to  enforce  a  proposal  or  option 
not  accepted  for  nearly  six  months.  Take  the 
second  clause  of  the  letter.  Its  effect  arises 
in  the  case,  and  is  before  us,  but  it  seems 
not  to  be  relied  upon.  It  is  only  a  proposal 
by  Camden  to  sell  to  Duffy,  if  he  would  com- 
municate an  acceptance  soon.  Both  under 
the  law  and  the  language  of  this  offer,  it 
was  DO  sale  until  Duffy  accepted,  and  made 
known  his  acceptance  to  Camden.  Weaker 
V.  Burr,  81  W.  Va.  786,  8  L.  R.  A.  94; 
Barrett  v.  MeAllister,  88  W.  Va.  738,  Watson 
V.  Coast,  86  W.  Va.  463.  It  vested  no  inter- 
est  in  the  land.  Stembridge  v.  Stembridge,  87 
Ky.  91 ;  Bostmek  v.  Hess,  80  111.  188.    Never 
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did  Duffy  accept  it.  Therefore,  if  the  Intent 
was  to  assign  liis  personal  right  of  purchase, 
it  is  abortive,  becaase  Duffy  had  no  interest 
in  the  land  to  transfer  to  Dyer.  Could  he 
■assign  the  right  to  accept?  He  could  not, 
because  it  was  a  personal  n>ht  to  Duffy  to 
buy  at  a  certain  price,  whereas  a  sale  to  an- 
other was  fixed  at  a  higher  price ;  and  it  was 
a  mere  option,  and  that,  before  acceptance, 
aeems  to  oe  non  assignable.  There'  is  noth- 
ing to  assign.  It  is  no  contract  until  accept- 
ance, and  a  man  may  rely  on  the  honesty, 
aolvency,  and  promptness  of  one,  but  not  of 
another.  Sutherland  v.  Parkini,  76  111.  888 ; 
Warrclle,  Vend.  187,  188 ;  Weaver  ▼.  Burr, 
Barrett  y.  MeAUister  ana  Watson  ▼.  Omm^, 
iupra.  The  earliest  act  of  acceptance  would 
be  October  18,  1888,  when  Dyer  deposited  in 
bank  the  purchase  money.  This  was  to  late. 
The  letter  of  option  expressly  limited  Duffy's 
acceptance  by  the  word  ^soon."  Who  will 
say  that  five  and  a  half  months  was  soon? 
Soon  means  promptly  and,  also,  by  it  Duffy 
was  to  let  Camden  know  of  his  acceptance 
soon.  Dyer  never  informed  Camden  of  this 
deposit.  He  did  not  know  of  it  until  this  suit 
was  brought  nor  of  any  acceptance  by  Duffy  or 
Dyer ;  and  the  deposit  was  to  Duffy's  credit, 
Dot  Camden's.  Under  this  second  clause, 
what  earthly  right  would  Duffy  have  to  re- 
ceive the  money?  None,  he  being  the  pur- 
chaser. Duffy  Knew  of  the  deposit ;  but,  of 
course  that  was  no  notice  of  acceptance  to 
Camden,  for,  under  this  clause,  Duffy  could 
not  be  agent  and  purchaser.  And,  moreover, 
an  agent  appointed  by  parol  to  sell  cannot 
receive  purchase  money.  Mann  y.  Bobinson, 
19  W,  Va.  49,  42  Am.  Rep.  771. 

Thus,  a  review  of  the  case  in  all  its  ma- 
terial bearings  leads  to  the  conclusion  that 
Dyer  had  no  enforceable  contract.  Duffy 
joins  in  an  answer  with  Camden  and  Curtin, 
denying  utterly  any  such  sale  in  fact  or  law. 
If  any  one  could  ^ive  a  clear  statement  on 
this  matter,  Duffy  is  that  one.  Why  did  not 
the  plaintiff  put  him  on  the  stand  to  attest 
the  sale?  The  burden  is  on  the  plaintiff  to 
prove  a  sale  and  remove  obscurity  from  this 
obscure  transaction,  and  Duffy  is  the  very 
man  who,  as  the  plaintiff  says,  conferred  his 
right.  Dyer  says  that,  when  he  made  the 
deposit,  he  requested  Duffy  to  have  Camden 
make  a  deed,  and  he  thinks  Duffy  said  he 
had  requested  Camden  to  make  a  deed.  Why 
not  prove  this  by  Duffy?  Why  not  prove  by 
Duffy,  if  such  was  the  fact,  that  Camden  was 
informed  of  the  assignment,  and  of  the  de- 
posit, and  approve  it,  and  so  waived  the  de- 
lay? Camden  swears  that  he  did  not  know 
of  the  assignment  of  his  letter  hj  Duffy  to 
Dyer  until  the  date  of  his  deposition  in  this 
suit,— June  15,  1892, —and  was  given  no  in- 
formation of  any  negotiation  between  Duffy 
and  Dyer,  and  none  of  the  deposit  by  Dyer. 
Why  not  prove  to  the  reverse  by  Duny,  after 
Camden's  evidence  called  for  such  proof,  if 
the  contrary  was  true?  Dyer  in  October,  after 
the  deposit,  sent  B.  W.  Byrne  to  Camden  to 
see  about  a  deed.  Did  Byrne  tell  Camden 
of  the  assignment  and  deposit?  We  do  not 
know.  Byrne,  the  agent  chosen  by  Dyer  for 
this  mission,  is  not  called  by  him  to  prove 
those  or  any  facts. 
HliKA. 


I  have  above  sought  to  show  that,  tested 
by  principles  of  law,  Dyer-  never  had  any 
enforceable  contract  for  the  purchase  of  these 
lands.     But  suppose  we   treat  that  vague, 
uncertain  act  of  assignment  of  Camden*s  let- 
ter by  Duffy  to  Dyer  as  creating  a  contract 
to  sell  to  Dyer.    Then  I  say  that,  on  tbe 
merits,  a  court  of  equity  ought  not  to  enforce 
it.     Bpecific  rorformance  rests  in  the  sound 
discretion  of  me  court  under  all  the  circum- 
stances.   He  who  asks  it  must  have  done  tho6e 
things  required  of  him.    Say  that  the  assign- 
ment operated  as  a  sale,  or  say  that  it  was  a 
proposal,  as  Dyer  himself  viewed  it,  giving^ 
him  right  to  buy  if  he  thereafter  shoulH  elect 
to  do  so.    Neither  he  nor  Duffy  informed 
Camden,  until  the  last  of  October  by  Byrne, 
if  he  did  then.     He  did  not  do  any  act  of 
payment  or  election  to  take  the  land  until 
his  deposit  in  bank,  October  18th.    He  never 
informed  Camden  of  this  election  or  deposit. 
If  the  assignment  be  treated  as  a  sale,  ft  was 
Dyer's  duty  at  once  to  offer  to  pay  Camden, 
and  get  his  deed.    He  did  not  ao  so.    If  we 
regani  the  assignment  as  only  a  proposal 
giving  Dyer  right  to  purchase  thereafter,  it 
was  Dyer  s  duty,  on  election  to  consummate, 
to  seek  Camden,  and  offer  to  pay  him  on  de- 
livery of  a  deed.    He  did  not  do  so.    He  de- 
posited the  money  to  Duffy's  credit,  he  hav- 
ing no  riffht  to  receive ;  and  this  nearly  six 
months  after  the  date  of  proposal,  and  then 
did  not  notify  Camden.    He  knew,  too,  be- 
fore he  made  the  deposit,  that  C.   P.   Dorr, 
who  purchased  the  land  of  Camden  for  Cur- 
tin, was  in  actual  negotiation  with  Camden 
for  the  land,  and  yet  never  informed  Camden 
that   he,    Dyer,    had   the   assignment   from 
Duffy,  or  had  any  negotiations  with  Duffy, 
but  allowed  Camden  and  Dorr  to  go  on  and 
close.     His  own  interest,  if  he  then  regarded 
himself  a  purchaser,  or  as  having  right  to 
become  such  as  also  Justice  to  Camden,  called 
upon  him  to  let  Camden  know  of  his  rights 
and  claim.    But  he  allowed  Camden  to  go  on 
and  close  the  sale  to  Dorr  by  a  deed  to  Cur- 
tin binding  Camden  by  general  warranty. 
It  looks  like  Dyer  had  yet  not  made  up  his 
mind  to  buy.     Curtin  paid  for  the  land  and 
obtained  his  deed  in  ignorance  of  any  claim 
by  Djer.     Would  it  be  rif  Ut  for  a  court  of 
equity  to  compel  Camden  to  make  good  his 
warranty,  and  Curtin  lose  his  land,  under 
such  circumstances  of  delay,  indecision,  and 
negligence  on  the  part  of  Dyer? 

In  determining  whether  it  will  exercise  its 
discretion  in  favor  of  specific  performance, 
equity  must  regard  the  conduct  of  the  par- 
ties. Curtin  is  an  innocent  purchaser  with- 
out fault.  I  do  not  see  that  any  imputation 
can  be  cast  on  Camden's  conduct  in  the  mat- 
ter. He  would  have  received  more  money 
by  accepting  Dyer's  deposit  than  what  he 
received  from  Curtin.  He  had  right  to  ex- 
pect that,  if  anything  would  be  done  under 
his  letter  to  Dyer,  it  would  be  done  promptly, 
and  so  provided  in  it,  and  that  he  would  not 
be  month  after  month  kept  in  ignorance  of 
what  did  take  place  under  it.  And,  when 
Dorr  approacbea  Camden  on  the  subject  of 
buying  the  land,  he  told  Dorr  that  there 
were  reasons  why  he  could  not  sell  him  the 
land  without  Duffy's  consent,  and  that  he 
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fniuit  see  Duffy,  and  have  his  conaent ;  and 
afterwarda  Dorr  presented  Camden  a  letter 
from  Dofly,  dated  Aueust  25,  1888,  saying 
that  he  gave  Dorr  priyfle^e  to  buy  his  inter- 
eat  in  the  lands  (it  appearing  that  Duffy  had 
aome  silent  interest  in  them),  and  in  a  few 
days  after  the  date  of  this  letter  Camden  sold 
the  land  to  Dorr.  Now,  would  not  Camden, 
knowing  nothing  whatever  of  any  assign- 
ment of  his  letter  to  Dyer,  or  any  negotia- 
tions between  Duffy  and  Dyer  conclude  that 
Duffy  contemplated  no  action  under  that 
letter,  and  that  it  was  at  an  end  7  It  does 
not  appear  that  Dyer  knew  of  the  letter  from 
Duffy  to  Camden.  I  refer  to  it,  however,  as 
«  pertinent  circumstance,  tending  to  show 
that  Camden *s  action  was  in  good  motive, 
and  not  such  as  to  place  him  under  the  con- 
demnation of  a  court  of  equity  when  de- 
ciding whether  to  give  or  withhold  relief 


against  him.  I  do  not  at  all  intend  to  have 
it  even  inferred  that  any  reflection  of  bad 
motive  or  purpose  lies  at  Dyer's  door.  All 
we  say  is  that,  whatever  his  right,  he  made 
his  election  too  late,  and  was  not  in  any  re- 
spect diligent  to  protect  his  ri^ht.  Courts 
of  equity  "will  not  exercise  jurisdiction  in 
specific  performance  where  it  would  impose 
hardship  on  people  not  censurable  in  con- 
duct, and  where  the  circumstances  and  con- 
dition of  things  have  so  changed  as  to  make 
it  work  loss  and  hardship  to  them.  BoipUs 
▼.  Woodson,  6  Oratt.  78;  Booten  v.  Scheffer, 
21  Gratt.  474 ;  Oay  v.  De$kint,  86  W.  Va. 
850. 

Our  eondunon  i$  to  reterm  the  decree,  and 
diemisi  the  biU. 

Holt* «/.,  absent. 
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STATE  of  West  Virginia  ex  rd,,  J.  M. 
THOMPSOl^  et  at., 

V. 

W.  H.  MoOALLISTEB  eHai,,  Plffe,  in  Err. 
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which  requires  membeia  of  municipal  oooncils 
to  be  freeholders  therein,  Is  constitutional  and 
valid. 
%.  CSertiorarl*  and  not  maaidaiirasf  is  the 
proper  remedy  to  review  the  proceedlogs  of  a 
municipal  oouncH,  under  section  S8  of  chapter  47 
of  the  Oode. 

CBranncfi,  J.,  AswtitiJ 

(November  lA,  1806.) 

ERROR  to  the  Circuit  Court  for  Putnam 
County  to  review  a  judgment  in  favor  of 
relators  in  a  proceeding  by  mandamus  to  com- 
pel defendants  to  recognize  relators'  claims  to 
be  coundlmen  of  the  town  of  Hurricane.  Be- 
Girted. 

The  facts  are  stated  in  the  opinion. 

Meesrs.  Brown,  Jackson  A  Knight  for 
plaintiffs  in  error. 

Meeere.  C.  R.  Lewis  and  Bowyer  A 
€h*oen,  for  defendants  in  error: 

When  the  constitution  defines  the  drcum- 
•tanoes  under  which  a  right  may  be  exercised, 
or  a  penaltv  imposed,  the  specification  is  an 
implied  prohibition  against  legislative  interfer- 

^Headootes  by  Dsrt,  J. 


NOTX.— The  power  of  the  leirtelature  to  prescribe 
^pialificatiODS  for  office  is  a  constitutional  question 
on  which  decisions  have  been  few.  The  opposite 
eldes  of  the  question  are  presented  in  the  prevailing 
a>nd  diflsentlDff  opinions. 

As  to  imposfoff  a  test,  aee  Rogers  v.  Buffalo  (N. 
T.)9Ii.R.A.e79. 

As  to  time  of  ellflrlbillty,  see  Demaree  v.  Scates 
CKan.)  20  L.  R.  A.  07;  State  v.  Van  Beek  (Iowa)  19  L. 
B.  A.  82S^  and  contra  State  v.  SuUlvan  (Minn.)  11 1*. 
R.A.2r8. 


ence  to  add  to  the  condition,  or  to  extend  the 
penalty  to  other  cases. 

Cooiey,  Const.  Lim.  78;  T%om<UY.  Owene,  4 
Hd.  189. 

Where  the  constitution  prescribes  qualifica- 
tions the  legislature  cannot  add  others. 

McCrearv,  Electious,  §  812. 

The  legislature  cannot  establish  arbitrary 
exclusions  from  office,  or  any  general  regula- 
tions re(]uiriDg  qualifications  which  the  state 
constitution  has  not  required. 

Barker  v.  Beople,  8  Cow.  686, 16  Am.  Dec. 
822. 

Where  the  constitution  prescribes  that  all 
civil  officers  of  the  commonwealth  at  large 
'shall  reside  within  the  state,  and  all  district, 
county,  or  town  officers,  within  their  respect- 
ive districts, — it  is  held,  the  legislature  cannot 
require  the  secretary  of  state  to  reside  at  the 
seat  of  government 

Page  v.  Hardin,  8  B.  Mon.  648. 

Where  the  constitution  provided  for  office 
of  sheriff  without  prescribing  his  duties,  it  was 
held,  the  legislature  had  no  power  to  take  from 
the  office  part  of  the  usual  duties. 

King  v.  Hunter,  65  N.  C.  603.  6  Am.  Rep. 
754;  8taU  v.  Brunst,  26  Wis.  412,  7  Am.  Rep. 
84. 

In  Donaldson  v.  Voltz,  19  W.  Va.  156,  a  Uw 
of  the  legislature,  adding  rent  to  the  list  of 
debts  given  in  the  constitution  against  which 
the  exemption  could  not  be  claimed  was  held 
clearly  unconstitutionaL 

Bv  granting  the  legislature  the  authority  to 
establish  offices  and  provide  the  term  of  office, 
powers,  duties,  compensation,  and  manner  of 
election  and  removal,  the  power  to  add  a  qual- 
ification not  being  given,  is  excluded  by  impli- 
cation. 

State  V.  Qilman,  6  L.  R.  A.  847,  88  W.  Va. 
146. 

To  allow  freeholders  special  privileges  not 
given  them  bv  the  constitution  is  class  legisla- 
tion, and  will  be  held  unconstitutional. 

State  V.  Goodwill,  6  L.  R.  A.  621,  83  W. Va. 
179. 

Smith,  at  the  time  of  his  election,  was,  and 
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has  been  ever  since,  a  freeholder  in  said  town 
of  Hurricane. 

A  freeholder  is  one  who  owns  land  in  fee,  or 
for  life,  or  some  indeterminate  period.  The 
estate  nnay  be  legal  or  equitable. 

Anderson,  Law  Diet.  State  ▼.  Bagland. 
'  75  N.  C.  18. 

There  is  a  broad  distinction  as  to  whether 
the  ineligibility  refers  to  the  election,  or  to  the 
holding  of  the  office.  If  to  the  latter,  then, 
though  the  person  elected  may  have  been  in- 
eligible at  the  time  of  the  election,  yet,  if  he 
becomes  qualified  before  taking  tbe  oath  of 
office  and  before  the  beginning  of  his  term  of 
office,  he  can  hold  and  discharge  the  duties 
thereof. 

McCrary,  Elections,  2d  ed.  S  258;  8iaU  v. 
Murray,  28  Wis.  96,  9  Am.  Rep.  489;  State  y. 
Trumif,  60  Wis.  108;  Frixttt  v.  Bickford,  26 
Ean.  52.  40  Am.  Rep.  801;  Smith  v.  Moore,  90 
Ind.  294;  Brawn  y.  Ooben,  122  Ind.  118.  De 
Turk  Y.  Cfom.  5  L.  R  A.  858,  129  Pa.  151. 

Denit  J,,  delivered  the  opinion  of  the 
court : 

The  following  is  the  statement  of  facts 
taken  from  the  brief  of  the  counsel  for  the 
defendants  in  error,  to  wit :  **  On  the  5th  day 
of  January,  in  the  year  1803,  at  an  election 
in  the  town  of  Hurricane,  Putnam  county, 
W.  Va.,  a  town  incorporated  under  chapter 
47  of  the  Code,  for  municipal  officers  of  said 
town,  John  M.  Thompson  and  C.  A.  Smith, 
residents  of  said  town,  and  entitled  to  vote 
for  members  of  its  common  council,  together 
with  G.  W.  Dudding,  J.  P.  Mynes,  and  M. 
L.  Dunfee,  were  elected  to  office  of  council- 
men  of  said  town  for  the  year  commencing 
on  the  1st  day  of  February,  1893 ;  the  num- 
ber of  councilmen  for  said  town  being  five, 
the  town  not  being  laid  off  into  wards.  On 
the  16th  day  of  January,  1898,  at  a  meeting, 
of  the  outgoing  council,  the  returns  of  said 
election  were  canvassed,  and  it  was  declared 
that  the  above  five  persons  received  the  larg- 
est number  of  votes  at  said  election  for  the 
office  of  councilmen  of  said  town ;  and  said 
council,  at  this  meeting  further  decided, 
among  other  things,  that  said  Thompson  and 
Smith  were  not  duly  elected  officers  of  said 
town,  because  they  were  not  freeholders  there- 
in, and  further  declared  that  W.  L.  Losee  and 
W.  S.  Turley,  two  members  of  the  old  coun- 
cil, but  not  elected  to  the  new  council,  should 
hold  over  as  councilmen  until  their  succes- 
sors were  qualified,— the  said  Smith,  at  that 
time,  and  at  the  time  of  said  election,  being 
in  possession  of  a  lot  of  land  in  said  town, 
which  he  owned  by  a  title  bond,  and  said 
Thompson's  wife,  at  said  dates,  owning  in 
fee  land  in  said  town.  On  the  17th  day  of 
January.  1893,  the  said  Smith  and  J.  M. 
Thompson  each  bought  land  in  said  town, 
which  was  conveyed  to  them,  respectively, 
by  deeds  dated,  respectively,  on  the  17th  and 
18th  of  January,  1898.  On  the  20th  day  of 
January,  1893.  the  said  Thompson  and  Smith 
each  duly  took  the  oath  of  office  as  council- 
men  of  said  town,  and  duly  filed  the  same 
with  the  recorder,  or  acting  recorder.  At  the 
first  meeting  of  tlie  new  council,  said  Turley 
and  Losee  being  present  and  acting,  on  the 
6th  day  of  February,  1893,  the  said  Thomp- 
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son  and  Smith  preeented  themselves,  and  de- 
manded that  they  be  admitted  to  the  office  of 
councilmen,  and  permitted  to  perform  their 
duties  as  such,  but  they  were  refused  and  de« 
nied  admittance  to  their  office.  On  the  11th 
day  of  February,  1898,  the  said  Smith  and 
Thompson  obtained  from  the  judge  of  the  cir- 
cuit court  of  Putnam  county  a  mandamus 
niei  to  Wm.  H.  McAllister,  mayor;  R.  V. 
Dorsey,  claiming  to  be  and  acting  as  re- 
corder; O.  W.  Dudding,  J.  H.  Mynes,  and 
M.  L.  Dunfee,  councilmen ;  and  W.  L.  Loaee 
and  W.  S.  Turley,  claiming  to  be  and  acting 
as  councilmen  of  said  town.— commanding 
the  first  five  to  admit  said  Thompson  and 
Smith  into  the  office  of  councilmen  of  said 
town,  and  commanding  said  Losee  and  Tur- 
ley to  surrender  and  turn  over  to  said  Thomp- 
son and  Smith  the  office  of  councilmen  of 
said  town.  The  defendants  Dudding  and 
Mynes  made  return  to  said  nmndamua  nin 
that  they  were  willing,  and  had  always  been, 
to  admit  said  plaintiffs  to  the  office  of  coun- 
cilmen, and  had  made  and  seconded  a  motion 
to  admit  them,  but  that  the  majority,  in- 
cluding said  Losee  and  Turley,  had  voted 
against  the  motion.  The  defendants  McAl- 
lister, Dorsey,  Dunfee,  Losee,  and  Turley 
moved  to  quash  the  writ  of  mandamus  nm, 
which  motion  the  court  overruled;  and,  the 
said  defendants  not  desiring  to  make  return 
to  said  writ,  the  court  gave  judgment  for  a 
peremptory  writ  of  mandamus  to^issue,  from 
which  judgment  the  last  five  of  defendants 
have  obtained  this  writ  of  error  and  super- 
sedeas." 

Appellants  assign  these  grounds  of  error 
in  their  petition  for  writ  of  error,  viz. : 
First,  it  was  error  in  the  circuit  court  to 
hold  the  statute  which  requires  councilmen 
to  be  freeholders  unconstitutional ;  second, 
the  circuit  court  should  have  sustained  the 
motion  to  quash  the  alternative  writ  of  man- 
damus because,  among  other  defects  upon  the 
face  thereof,  the  plaintiffs,  claiming  several 
rights,  could  not  obtain  a  joint  writ  of  man- 
damus; third,  said*  motion  to  quash  should 
also  have  been  sustained  because  tne  alterna- 
tive writ  of  mandamus  failed  to  make  a  case 
for  the  plaintiffs,  or  either  of  them,  to  obtain 
the  relief  prayed  for. 

In  my  opinion,  there  are  only  two  ques- 
tions suggested  by  the  facts  in  this  case  as 
proper,  at  the  present  time,  for  the  consider- 
ation of  this  court :  (1)  Is  the  law  contain- 
ing the  freehold  requirement  constitutional? 
(2)  If  so,  have  the  relators  mistaken  their 
remedy  as  to  all  other  questions  raised  by 
them? 

1.  In  determining  this  constitutional  ques- 
tion, we  find  the  rule  plainly  laid  down  ia 
the  case  of  State  v.  Dent,  25  W.  Ya.  19,  in 
these  words,  to  wit:  ''Article  6,  section  1, 
o€  our  Constitution  provides :  'The  legisla- 
tive power  shall  be  vested  in  a  senate  and  a 
house  of  delegates. '  This  obviously  confers 
on  them  all  legislative  power,  except  such 
as  they  are  pronibited  by  the  constitution, 
in  other  provisions,  from  exercising.**  And 
the  person  claiming  that  an  act  of  the  legis- 
lature is  an  infringement  of  the  restrictfons 
of  the  constitution  must  point  out  the  pro- 
vision plainly  forbidding,  either  by  expre« 
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wordB  or  by  ineyitable  implication,  the  pas- 
sage of  such  act;  and,  if  none  such  exists, 
the  act,  however  unjjust  or  unreasonable  it 
may  seem,  is  valid,  and  must  be  sustained 
by  this  court.  Judge  Cooley,  as  quoted  ap- 
provingly in  the  above  case,  lays  down  the 
rule  that  "any  legislative  act  which  does  not 
encroach  upon  the  powers  apportioned  to 
other  departments  of  the  government,  being 
prima  facie,  valid,  must  be  enforced,  unless 
restrictions  upon  the  legislative  authority 
can  be  pointed  out  in  the  constitution,  and 
the  case  shown  to  come  within  them. "  The 
defendants  in  error,  recognizing  the  binding 
force  of  this  rule,  point  out  three  sections  oi 
the  constitution  all  and  each  of  which  they 
claim  are  violated  by  the  act  in  question : 

First.  Section  4,  article  4,  which  provides 
that  ''no  person  except  s  citizen  entitled  to 
vote  shall  be  elected  or  appointed  to  any  of- 
fice, state,  county  or  municipal.''  That  be- 
cause this  section  forbids  any  persons  except 
qualified  electors  to  hold  oftice,  by  just  im- 
plication, the  converse  of  the  proposition  is 
also  included  in  the  meaning  of  the  section ; 
that  is  to  say.  that  all  electors  are  dul^ 
qualified  to  hold  office.  Such  reasoning  is 
very  fallacious.  This  provision  was  simply 
intended  to  limit  the  number  from  whom  the 
various  officers  of  this  state  might  be  chosen 
to  those  having  a  voice  in  the  selection  of 
such  officers,  and  not  in  any  sense  intended 
to  determine  the  qualifications  necessary  to 
properly  discharge  the  duties  of  any  office. 
For  the  electors  to  say  in  the  constitution 
adopted  by  them  that  *'no  one  but  ourselves 
shall  ever  be  elected  or  appointed  to  any  of- 
fice in  this  state"  does  not,  by  implication, 
say  to  the  legislature,  further,  *'You  shall 
pass  no  law  that  would  prevent  any  of  us 
from  holding  office,"  for  such  fin  important 
matter  as  this  would  not  be  left  to  implica- 
tion if  the  electors  had  considered  such  a 
provision  desirable.  While  we  have  no  de- 
cision in  this  state  touching  this  question, 
the  highest  tribunals  of  other  states  have  con- 
stnied'similar  provisions  in  their  state  consti- 
tutions as  above  indicated.  In  the  case  of 
Darraw  y.  JPeopU,  8  Colo.  420,  the  supreme 
court  of  that  state,  in  passing  on  the  .same 
question  here  raised  says:  ** Counsel  ar^ue 
Uiat  section  6,  article  7,  of  the  Constitution 
provides  that  'no  person  except  a  qualified 
elector  shall  be  elected  to  any  civil  or  mili- 
tary office  in  the  state,'  by  implication,  in- 
hibits the  legislature  from  adding  the  prop- 
erty qual  ificatiou  under  consideration.  There 
is  nothing  in  the  constitution  which  expressly 
designates  the  qualifications  of  councilmen 
in  a  city  or  town,  and  this  section  contains 
the  only  language  that  can  possibly  be  con- 
stmed  as  applicable  thereto.  But  it  will  be 
observed  that  the  language  used  is  negative 
in  form ;  that  it  simply  prohibits  the  election 
or  appointment  to  office  of  one  not  a  qualified 
elector.  There  is  no  conflict  between  it  and 
*he  statute.  By  providing  that  a  supervisor 
or  an  alderman  shall  be  a  taxpayer,  the  leg- 
islature does  not  declare  that  he  need  not  be 
an  elector.  Nor  is  the  provision  at  all  un- 
reasonable. Ooi  the  contrary,  it  is  a  safe- 
guard of  the  highest  importance  to  property 
owners  within  the  corporation.  The  right 
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to  vote  and  the  rij^ht  to  hold  office  must  not 
be  confused.  Citizenship,  and  the  requisite 
sex,  age,  and  residence,  constitute  the  in- 
dividual a  leflral  voter,  but  other  qualifica- 
tions are  absofutely  essential  to  the  efficient 
performance  of  the  duties  connected  with  al- 
most every  office ;  and  certainly  no  doubtful 
implication  should  be  favored,  for  the  pur- 
pose of  denying  the  right  to  demand  such 
additional  qualifications  as  the  nature  of  the 
particular  office  mav  reasonably  require. 
We  do  not  believe  that  the  framers  of  the 
constitution,  by  this  provision,  intended  to 
say  that  the  right  to  vote  should  be  the  sole 
and  exclusive  test  of  elifi:ibility  to  all  civil 
offices,  except  as  otherwise  provided  in  the 
instrument  itself :  that  no  additional  qualifi- 
cations should  ever  be  demanded,  and  no 
other  disqualifications  should  be  imposed. 
If,  as  has  been  well  said,  they  'had  intended 
to  take  away  from  the  legislature  the  power 
to  name  disaualificat ions  for  office,  other  than 
the  one  named  in  the  constitution,  it  would 
not  have  been  left  to  the  very  doubtful  im- 
plication which  is  claimed  from  the  provis- 
ion under  consideration. '  StaU  v.  Covington, 
29  Ohio  St.  102."  In  the  latter  decision  the 
court  laid  down  the  law  in' a  syllabus  as  fol-  ' 
lows,  to  wit :  *'The  provision  in  the  Consti- 
tution (see.  4,  art.  15)  that  no  person  shall 
be  elected  or  appointed  to  any  office  in  this 
state  uoless  he  possesses  the  qualifications  of 
an  elector  does  not  by  implication  forbid  the 
legislature  to  require  other  reasonable  quali- 
fications for  office. " 

Second.  The  next  claim  of  the  counsel  is 
that  the  latter  clause  of  section  5.  article  4, 
is  violated,  which  is  in  these  words :  ''And 
no  other  oath,  declaration,  or  test  shall  be 
required  as  a  qualification  unless  herein 
otherwise  provided :"  his  argument  being 
that  the  freehold  requirement  is  a  test,  wiUi^ 
in  the  meaning  of  the  constitution.  The  as- 
sertion is  so  unfounded  as  to  hardly  need 
refutation.  This  clause  is  simply  an  appli- 
cation of  section  11,  article  8,  to  the  case  of 
officeholders,  which  is  in  these  words :  **  Sec. 
11.  Political  tests,  requiring  persons  as  a 
pre- requisite  to  the  enjoyment  of  their  civil 
and  political  rights,  to  purge  themselves  by 
their  own  oaths  of  past  alleged  offences,  are 
repugnant  to  the  principles  of  free  govern- 
ment and  are  cruel  and  oppressive.  No  re- 
ligious or  political  test  oath  shall  be  re- 
quired as  a  prerequisite  or  qualification  to 
vote,  serve  as  a  Juror,  sue,  plead,  appeal  or 
pursue  any  profession  or  employment.  Nor 
shall  any  person  be  deprived  by  law,  of  any 
ri^ht,  or  privilege,  because  of  any  act  done 
prior  to  the  passage  of  such  law. "  As  will 
DC  seen  at  a  glance,  nothing  is  sarid  about 
holding  office,  in  this  section,  but  it  is  made 
to  apply  alone  to  the  right  **  to  vote,  serve  aa 
a  Juror,  sue,  plead,  appeal  or  pursue  any 
profession  or  employment."  To  remedy  the 
omission  here,  the  constitution  makers  added 
the  clause  to  section  5,  article  4,  which  re- 
fers alone  to  religious  and  political  tests  m' 
a  prerequisite  or  qualification  for  office,  and 
has  nothing  whatever  to  do  with  any  just 
qualification  that  the  legislature  may  deem 
necessary  to  a  proper  discharge  of  the  func- 
tions of  the  oftfce.    In  the  case  of  Rogers  v 
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Bufah,  138  N.  Y.  178,  9  L.  R.  A.  579,  the 
court  of  appeals,  construiDg  the  same  provis- 
ions in  the  New  York  constitution,  says. 
**  Still  another  ground  of  invalidity  la  al- 
leged by  the  appellant.  He  says  that  the 
statute  conflicts  with  article  12,  which  pro- 
vides for  the  taking  of  an  oath  of  office  by 
meniben;  of  the  legislature  and  all  ofilcers. 
executive  and  judicial,  before  they  enter  on 
the  duties  of  their  respective  offices,  which 
oath  is  therein  set  forth  ;  and  it  is  there  stated 
that  'no  other  oath,  declaration,  or  test  shall 
be  required  as  a  qualification  for  any  office 
of  public  trust.  *  The  statute  by  which  an 
applicant  for  appointment  to  a  position  in  a 
public  office  is  made  to  show  his  fitness  tliere- 
lor  is  claimed  to  constitute  an  illegal  test, 
within  the  meaning  of  this  section.  .  .  . 
"We  do  not  think  that  the  provision  above 
cited  was  ever  intended  to  have  any  such 
broad  construction.  Looking  at  it  as  a  mat- 
ter of  common  sense,  we  are  ouite  sure  that 
the  framers  of  our  organic  law  never  in- 
tended to  oppose  a  constitutional  barrier  to 
the  right  or  the  people,  through  their  legis 
lature,  to  enact  laws  which  should  have  for 
their  sole  object  the  possession  of  fit  and 
proper  (]ua1ificatibn8  for  the  performance  of 
the  duties  of  a  public  office  on  the  part  of 
him  who  desirea  to  be  appointed  to  such  of- 
fice. So  lon^  as  the  means  adopted  to  ac- 
complish suda  end  are  appropriate  therefor, 
they  must  be  within  the  legislative  power. 
The  idea  cannot  be  entertained  for  one  mo- 
ment that  any  intelligent  people  would  ever 
consent  to  so  bind  themselves  with  constitu- 
tional restrictions  on  the  power  of  their  own 
representatives  as  to  prevent  the  adoption  of 
any  means  by  which  to  secure,  if  possible, 
honest  and  Intel  1  igent  service  in  public  ofllce. 
No  law  involving  any  test  other  than  fitness 
and  abilitv  to  discharge  the  duties  of  the 
office  could  be  legally  enacted  under  cover  of 
a  purpose  to  ascertain  or  prescribe  such  fit- 
ness. Statutes  looking  only  to  the  purpose 
of  ascertaining  whether  candidates  for  an 
appointive  office  are  possessed  of  those  quali- 
fications which  are  necessary  for  a  fit  and 
intelligent  discharge  of  the  duties  pertain- 
ing to  such  office  are  not  dangerous  in  their 
nature,  and  in  their  execution  they  are  not 
liable  to  abuse,  in  any  manner  involving  the 
liberties  of  the  people.  .  .  .  In  this  case, 
we  simply  hold  that  the  imposing  of  a  test, 
by  means  of  which  to  secure  the  qualifica- 
tions of  a  candidate  for  an  appointive  office, 
of  a  nature  to  enable  him  to  properly  and 
intelligently  perform  the  duties  of  such  of- 
fice, violates  no  provision  of  the  Constitu- 
tion. "  The  same  reasoning  would  hold  good 
in  an  elective  office,  so  far  as  the  section 
under  discussion  is  concerned. 

Third.  The  last  claim  of  the  counsel  is 
that  the  provision  complained  of  is  in  viola- 
tion of  section  8.  article  4,  of  the  Constitu- 
tion, in  which  the  legislature  is  emoowered 
to  "prescribe  by  general  laws  the  terms  of 
office,  powers,  duties  and  compensation  of 
all  public  officers  and  agents,  and  the  man- 
ner in  which  they  shall  be  elected,  appointed 
and  removed."  This  section  includes  all 
municipal  officers,  and  was  only  intended  to 
require  the  legislature  to  enact  general,  and 
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not  special,  laws  in  relation  to  the  matten 
included  in  the  section.  But  the  counsel 
argue  that  ''by  ^ranting  the  legislature  the 
authority  to  establish  offices,  and  provide  the 
term  of  office,  powers,  duties,  compensation, 
and  manner  of  election  and  removal,  the 
power  to  add  a  qualification,  not  being 
ffiven,  is  excluded  by  implication."  The 
learned  counsel  appear  to  forget  the  differ- 
ence so  often  defined  between  the  federal  and 
state  constitutions ;  the  former  l)eing  strictly 
a  grant  of  powers,  while  the  latter  is  a  lim- 
itation or  restriction  on  the  powers  of  the 
state  legislature,  which  otherwise  would  be 
supreme  in  all  legislative  matters,  as  it  if 
now  in  all  cases  wherein  not  restricted  by 
the  constitution,— that  instrument  itself  so 
declaring,  as  heretofore  mentioned.  And  for 
the  very  reason  that  the  power  to  prescribe 
qualifications  is  not  mentioned  in  this  sec- 
tion, the  legislature  has  unrestricted  control 
of  that  power.  And  it  has  been  held  by  the 
court  of  appeals  of  another  state  that  the  same 
kind  of  provision  gave  the  legislature  entire 
control  over  all  such  officers ;  that  the  power 
to  prescribe  the  manner  in  which  they  shall 
be  elected  and  appointed  included  within  it, 
necessarily,  the  power  to  prescribe  civil -ser- 
vice examinations,  or  to  prescribe  that  thej 
should  be  chosen  from  a  class  of  citizens 
who  possess  some  qualification  that  specially 
fits  them  for  office,  or  renders  them  efficient 
officers.  In  the  case  of  People  v.  (Mute,  60 
N.  Y.  469,  10  Am.  Rep.  608,  the  court  of 
appeals,  construing  this  same  provision, 
says:  ''There  is  no  right  l>estowed  by  the 
constitution  upon  the  elector  to  choose  by 
vote  to  that  office.  But  there  is  a  gift  from 
the  legislature  to  the  elector  so  to  do,  or 
rather  a  power  thereby  intrusted  to  him  by 
the  statute,  ^^ich  may  be  taken  back  again. 
Now,  the  authority  which  confers  a  power, 
and  may  take  it  awav,  may,  in  bestowing 
it,  limit  and  restrict  Its  exercise,  as  it  sees 
fit,  so  far  as  it  is  not  specially  prohibited 
therefrom,  and  may,  within  that  limit,  say 
for  how  long,  in  what  manner,  and  upon 
what  objectslt  shall  be  exerted.  Certainly, 
if  the  legislature  may  say  to  the  voter,  'You 
shall  Aot  vote  for  any  one  for  this  office,  but 
it  shall  be  appointive,'  it  may  say,  'You 
shall  not  vote  for  any  one  for  this  office  who 
is  not  free  from  this  disqualification  which 
we  now  declare.'  The  legislature  may  not 
put  upon  any  elector  a  personal  restriction 
from  voting  for  any  officer  who  may  be  elec- 
tive, or  whom  it  may  declare  elective,  save 
such  restriction  as  is  imposed  by  the  consti* 
tution,  for  from  that  it  is  especially  prohib- 
ited. But  it  may,  in  the  exercise  of  its 
judgment,  for  the  public  good,  limit  the 
nuniber  from  whom  the  elector  may  select, 
for  thus  to  legislate  is  within  the  general  and 
sovereign  power  of  legislation,  which  it  con- 
stitutionally possesses.  *'  And  in  the  syllabus 
the  court  lays  down  the  law  as  follows,  to 
wit:  "Where  the  power  is  reserved  to  the 
legislature  to  direct  the  method  of  filling  an 
office,  whether  by  election  or  appointment, 
it  may,  in  its  discretion,  when  conferring 
upon  the  elector  the  power  to  elect,  limit  the 
number  from  whom  he  may  select."  In  this 
case  the  freehold  requirement  is  not,  techni- 
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«allY  Bpef^ing,  a  qualification,  but  it  is  a 
limitation  by  the  legislature  in  oonfeiring 
the  tight  to  vote,  as  to  the  number  from  whom 
the  elector  may  select.  It  is  the  same  as  if 
the  legislature  had  provided  that  the  ofQcers 
cl  the  municipality  must  be  chosen  from 
among  the  freeholders  thereof,  the  same  as 

f^rand  jurors  are  selected.  This  is  not  class 
egislation,  because  it  is  in  the  power  of  any 
one  to  become  a  freeholder,  the  same  as  it  is  in 
the  power  of  any  one  to  educate  himself  under 
civil -service  rules.  But  it  is  clearly  within 
the  power  of  the  legislature,  even  if,  as  the 
counsel  claim,  **  there  is  no  good  reason  for 
anch  law.**  Experience  in  municipal  mat- 
ters, and  a  wise  consideration  of  the  question, 
will  convince  any  unbiased  mind  that  such 
m  law  has  under  it  the  very  best  of  reasons. 
The  fact  that  a  man  owns  real  estate  has 
little  bearing  on  the  question  as  to  whether 
he  is  capable  of  filling  an  oflQce,  but  the  real- 
estate  owners  are  the  substantial  people  of 
any  community, — its  bone  and  its  sinew, — 
and  there  are  but  few  among  them  that  do 
not  have  some  property  pride,  and  an  Inier- 
eat  in  the  welfare  and  prosperity  of  their 
permanent  dwelling  place.  On  the  other 
hajid,  amonff  those  not  owning  .real  estate, 
belong  the  floating  population,— those  who 
are  too  trifling  ana  unthrifty  to  want  prop- 
erty, and  those  who,  having'  wasted  their 
substance  in  riotous  living,  and  spent  their 
days  in  idleness  are  jealous  of  their  neigh- 
bors' prosperity,  and  are  ready  to  tear  down, 
destroy,  and  scatter  broadcast,  the  results  of 
hard  earnings,  frugal  management,  and  care- 
ful savings.  To  them,  although  electors,  the 
prosperity  and  welfare  of  tlie  municipality 
amounts  to  nothing,  for,  like  the  Beoouins 
of  the  plains,  *neath  the  shadows  of  night 
they  can  fold  their  tents,  and  silently  steal 
away,  while,  if  there  are  any  among  the  un- 
fortunate but  deserving  poor  who  would  make 
•capable  oflScers,  their  more  successful  neigh- 
bors are  ever  ready  and  willing  to  lend  a 
helping  band,  and  see  that  they  own  the  nec- 
essary ''ten  feet  of  ground."  It  was  no 
trouble  for  the  relators  to  become  freeholders, 
when  thej  found  a  necessity  for  so  doing. 
A  municipal  corporation  Is  the  legislative 
grant  of  local  self-government  to  the  inhab- 
itants within  a  certain  desieoated  territory, 
which  is  known  as  the  **cTty,*'  "town,"  or 
^village,"  and  corporate  powers  granted  are 
exercised  by  its  inhabitants  in  its  corporate 
name.  The  freeholders  of  such  municipality 
cwn  every  foot  thereof,  and  the  benefits  de- 
rived therefrom  are  enjoyed,  and  the  burdens 
borne,  almost  entirely  b^  them.  The  loss  or 
gain  of  the  municipality  is  their  loss  or 
icain.  They  favor  just  and  reasonable  taxa- 
tion, because  it  increases  the  eeneral  welfare, 
and  thereby  is  beneficial  to  their  private  in- 
terests. They  oppose  excessive  and  injudi- 
cious expenditures  of  public  levies,  because 
the  waste  must  fall  heaviest  on  them.  They 
therefore  have  an  interest  that  makes  them 
eflScient  and  reliable  municipal  officers. 
While  the  office  of  councilman  is  the  most 
important  office,  within  its  limited  jurisdic- 
tion, of  any  in  the  state, — combining,  as  it 
does,  legislative,  judicial,  executive,  and 
miniaterial  powers,— there  is  usually  no  pay, 
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and  but  little  honor,  attached  to  such  office, 
and  the  burden  and  annoyance  are  exceed- 
ingly heavy.  A  competent  man,  who  has 
no  sufficient  interest  in  the  community  to  be- 
come a  freeholder,  does  not  care  to  give  his 
time,  endure  the  labors,  and  suffer  the  an- 
noyance of  the  office,  simply  to  improve  the 
property  of  others:  and  sometimes  it  is  al- 
most impossible  to  induce  competent  free- 
holders to  undertake  it,  however  great  their 
interests  may  be.  By  making  it  exclusive, 
the  office  is  rendered  more  important,  and  it 
devolves  upon  the  freeholder,  as  a  duty,  to 
accept.  Under  our  system  of  government, 
all  officers  are  but  the  servants  of  the  people, 
and  it  is  but  just  that  the  people  should  have 
the  beat  service  possible :  and  in  endeavoring 
to  secure  this,  for  the  public  weal,  the  leg- 
islature has  wisely  incorporated  this  provis- 
ion in  the  general  law  relating  to  the  incor- 
poration of  cities,  towns,  and  villages,  and 
it  is  now  in  the  special  charter  of  nearly  ever 
citv  and  town  of  ever  2,000  inhabitants.  It 
is  further  plain,  under  our  statutory  law,  the 
candidate  must  be  a  freeholder  at  the  time 
he  is  voted  for,  because  the  voter  has  a  right 
to  presume  that  the  candidate  is  eligible  to 
the'  office  at  the  time  he  asks  his  suffrage ; 
otherwise,  the  election  is  void.  The  election 
law  especially  requires  that,  in  nominating 
candidates  for  office,  they  shall  be  certified 
to  be  legallv  qualified  to  hold  the  office  for 
which  nominated.  But  it  is  not  necessary 
to  decide  this  question  at  the  present  time, 
except  as  a  mere  dictum. 

The  constitutional  question  being  out  of  the 
way,  the  only  other  question  that  presents 
itself  is  whether  mandamus  is  the  proper 
remedv  to  review  the  action  of  a  municipal 
council  in  determining,  under  the  law,  that 
a  candidate  is  not  legally  qualified  to  hold 
the  office.  This  entirely  depends  on  the  fact 
as  to  whether  the  council,  in  so  determining, 
was  acting  within  the  limits  of  its  authority, 
or  assuming  a  jurisdiction  it  did  not  possess. 
Mandamus  is  not  a  proper  remedy  to  control 
the  action  of  a  municipal  body,  when  acting 
within  the  scope  of  its  legal  powers  but  only 
when  it  refuses  to  act  at  all,  or  is  acting 
without  legislative  authority.  Mason  County 
Suprs.  V.  Mintvrn,  4  W.  Va.  800.  Section 
23,  chap.  47,  Code,  provides :  **  All  contested 
elections  shall  be  heard  and  decided  by  the 
council."  This  constitutes  the  council  a 
special  tribunal  to  judge  of  the  election  and 
qualification  of  its  own  members.  The  coun- 
sel, in  argument,  places  the  ouestion  of  con- 
test on  too  narrow  grounds.  He  would  limit 
it  to  the  case  where  two  persons  are  claiming 
the  same  office  by  election.  Where  there  are 
substantial  doubts  as  to  whether  a  candidate 
elected  to  office  is  eligible  or  not,  any  citizen 
interested,  as  taxpayer  or  elector,  would  have 
the  right  to  raise  the  objection,  and  it  would 
then  become  the  duty  of  the  council,  as 
the  only  tribunal  in  which  the  authority  is 
vested,  to  promptly  hear  and  determine' the 
matter.  This  gives  a  quick  and  speedy  hear- 
ing, while  the  office  might  expire  before  a 
determination  was  reached,  if  left  to  the 
courts.  In  case  of  a  miscarriage  of  justice 
before  the  council,  chapter  110,  §  2,  provides 
for  a  review  of  the  decision  oi  the  council 
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by  means  of  certiorari ;  and  in  case  of  rever* 
sal,  and  disobedience  on  the  part  of  the  conn* 
cil,  which  is  not  at  all  probable,  a  way 
woald  be  found  to  compel  respect  to  the  or- 
ders of  superior  judicial  tribunals. 

The  Judgment  of  tfie  Circuit  Court  is  rev&ned, 
the  mandamus  nisi  is  quased,  and  these  pro- 
ceedings  are  dismissed,  at  the  costs  of  the 
relators. 

Holi»  /.,  concurring! 

Section  18  of  chapter  47  reads :  **The  mu- 
nicipal authorities  of  such  city,  town,  or 
village  shall  be  the  mayor,  recorder  and  the 
councilmen,  who  shall  be  freeholders  therein 
and  who  together  shall  form  a  common  coun- 
cil." I  do  not  think  the  freehold  qualifi- 
cation unconstitutional.  These  offices  are 
created,  not  by  the  constitution,  but  by  the 
legislature,  in  the  exercise  of  its  inherent, 
plenary,  legislative  power,  qualified  so  as 
to  require  a  general  law  for  incorporating 
cities,  towns,  or  villages  containing  a  pop- 
ulation of  less  than  2,000.  Section  8,  article 
4,  of  the  Constitution  says  that  in  such  cases, 
among  others,  the  legislature  shall  prescribe 
the  manner  in  which  they  shall  be  elected, 
appointed,  and  removed,  and  leaves  it  to  the 
legislature  to  say  from  what  body  of  persons 
they  shall  be  elected  or  appointed,  but  with 
this  qualification:  That,  being  municipal 
officers,  the  negative  provision  of  section  8 
of  article  4  of  the  Constitution  applies. — 
they  must,  in  any  event,  be  citizens  of  the 
state,  entitled  to  vote;  for,  if  the  constitu- 
tion is  to  be  taken  as  prescribing  exhaus- 
tively the  qualifications  of  such  municipal 
officers  created  by  law,  as  well  as  of  those 
officers  created  oy  the  constitution  itself, 
then  section  21  of  chapter  47,  saying  that  the 
mayor,  recorder,  and  councilmen  must  be 
residents  of  such  city,  etc. ,  is  also  unconsti- 
tutional, and  a  resident  of  the  city  of  Poca- 
talico  could  be  legally  elected  mayor  of  the 
city  of  Charleston,  and  a  resident  of  the  city 
of  Charleston  could  be  legally  elected  mayor 
of  the  city  of  Pocatalico.  So  there  are  many 
other  equally  obvious  and  indispensable 
qualifications  for  various  offices  which  the 
legislature  has  created,  and  may  yet  create, 
under  its  inherent,  plenary,  legislative  power 
over  the  subject.  See  StcUe  v.  Covington,  29 
Ohio  St.  118;  Darrow  v.  People,  8  Colo.  417. 
420;  Mechem,  Pub.  Off.  §  96;  Hogers  v. 
Buffalo,  128  N.  Y.  173,  9  L.  R.  A.  579. 

1  regard  the  power  of  the  legislature  in- 
herent, as  well  as  given  by  section  8  of  ar- 
ticle 4,  as  comprehending  the  power  to  create 
these  municipal  offices,  and  prescribe  the 
qualifications  of  such  as  are  appointed  or 
elected  to  fill  them,  and  that  the  statute,  in 
so  far  as  it  requires  them  to  be  freeholders 
of  the  town,  should  not  be  declared  void  on 
account  of  an  implication  that  might  at  first 
blush  seem  to  arise  from  the  negative  provis- 
ion contained  in  section  5  of  the  same  article 
of  the  Constitution.  Plenary  power  in  the 
legislature  is  the  rule.  There  can  be  no  re- 
striction, except  what  the  Constitution  of 
the  United  States  or  of  the  state  prescribes. 
Therefore,  it  is  for  those  who  question  the 
validity  of  the  statute  to  point  out  where  and 
how  it  is  forbidden,  and  if  this  is  not  made 
24  L  H.  A. 


clear  and  palpable,  beyond  reasonable  doubt, 
such  doubt  must  be  solved  in  favor  of  tlw 
legislative  power,  and  the  act  sustained ;  and 
this,  if  no  other  £ood  reason  were  appar- 
ent, is  sufficient.  For  twenty  years,  almost 
(1877) ,  it  has  been  practically  interpreted  as 
constitutional  by  the  action  of  all  depart- 
ments of  the  government,  and  it  would  now 
create  a  great  confusion  and  inconvenience  to 
hold  it  void ;  and  tliis  in  the  case  of  special 
charters  as  well  as  in  the  general  law.  Great 
weight  is  always  rightly  attached  to  such 
long,  contemporaneous,  practical  exposition. 
See  Bridges  v.  ShaUeross,  6  W.  Va.  562.  and 
the  authorities  cited  by  Judge  Haymond. 

Brannon*  «7. ,  dissenting : 

Kot  concurring  in  the  judgment  In  this 
case,  I  file,  without  revision,  to  express  my 
views,  the  following  opinion  prepared  by 
me,  but  which  did  not  meet  with  the  ap* 
proval  of  the  court,  as  will  appear  in  opin* 
ions  prepared  by  Judges  Dent  and  Holt : 

John  M.  Thompson  and  C.  A.  Smith  were 
elected  on  January  5,  1893,  at  a  municipal 
election  for  the  town  of  Hurricane,  Putnam 
county,  as  members  of  its  council ;  but  the 
council  refused  to  allow  them  to  enter  igto 
office,  upon  the  ground  that  at  the  date  of  the 
election  they  were  not  freeholders,  and  al- 
lowed W.  L.  Losee  and  W.  S.  Turley,  in- 
cumbents  in  said  office,  to  continue  to  act 
therein  until  their  successors  should  be 
elected  and  qualified.  Upon  a  writ  of  man- 
damus, the  circuit  court  gave  judgment  for 
the  claimants,  Thompson  and  Smith.  The 
writ  ran  to  the  mayor,  recorder,  and  council- 
men,  including  Losee  and  Turley,  and  they, 
except  Mynes  and  Dunfee,  councilmen,  brinr 
the  case  here  by  writ  of  error.  A  number  (3 
important  questions  arise  on  the  record,  in- 
volving principles  of  great  practical  import : 

First  question :  If  the  claimants  were  not 
freeholders,  would  it  disqualify  Uiem  from 
beine  councilmen 7  The  town  was  incorpo- 
rated under  the  general  law  found  in  chapter 
47  of  the- Code,  and  as  section  13  requires  the 
mayor,  recorder,  and  councilmen  to  be  free- 
holders, it  is  claimed  that  claimants  are  dis- 
qualified. If  this  be  so,  then  a  resident  of 
this  town  may  be  a  voter,  and  qualified  to 
be  elected  governor  of  the  state,  and  yet  be 
ineligible  to  the  town  council.  The  claim- 
ants are  qualified  voters.  Are  they  qualified 
to  hold  these  offices?  Is  the  freehold  quali- 
fication demanded  by  the  statute  unconstitu- 
tional r  Section  1,  article  4,  of  the  Consti- 
tution reads,  **  The  male  citizens  of  the  state 
shall  be  entitled  to  vote  at  all  elections  held 
within  the  counties  in  which  they  respec- 
tively reside,"  with  various  exceptions  in 
that  section  specified.  Here  is  a  broad  dec- 
laration that  all  male  citizens  shall  be  en- 
titled to  vote,  with  specific  exceptions. 
Other  exceptions  cannot  be  made  by  tlie  leg- 
islature, t'lainly,  it  was  the  purpose,  by 
this  section  in  the  organic  law,  to  point  ou^ 
and  make  clear  and  certain,  in  what  partic- 
ular persons  among  the  people  of  the  state  the 
sovereign  power  of  the  baltot  resides.  If  we 
wish  to  know  who  is  the  voter,  we  look  here, 
and  here  alone.  It  vests  in  the  citizen  thi» 
great  right.    It  cannot  be  taken  from  him  by 
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legftlation.  If  he  falls  within  the  general 
grant  in  the  opening  clause  of  the  section, 
and  not  within  any  of  its  exceptions,  he 
is  a  suffragan,  over  any  power  that  would 
deny  his  right,  or  add  another  qualification. 
Cooley.  Const  Lim.  768.  He  is  a  Yoter, 
though  as  poor  as  Lazarus.  But  has  he  an- 
other great  privilege.— "right,"  I  should 
say ;  for  it  is  hard  to  say  which  is  the  higher 
right,  in  the  freeman,— that  of  voting,  or 
that  of  being  voted  for?  The  constitution  has 
granted  the  citizen  the  ballot.  Has  it  for- 
gotten his  right  to  hold  public  office?  It 
has  carefully  defined  the  qualification  of 
voters,  in  the  well  drawn  section  quoted.  Has 
it  failed  to  define  the  qualification  of  oflScers? 
Having  defined  the  qualifications  of  voters, 
it  was  not  to  be  supposed  that  it  would  omit 
the  verv  important  matter  of  defining;  who 
might  be  ofllcers.  It  has  not  omittea  to  do 
so.  It  makes  the  one  right  practicallv  the 
correlative  of  the  other.  To  the  citizen 
clothed  with  the  right  of  suffrage  is  given 
also  the  ri^ht  of  holding  office.  It  sboiild  be 
so,  and  it  is  so.  Section  4  of  article  4  pro- 
vides that  **  no  person  except  citizens  entitled 
to  vote,  shall  be  elected  or  appointed  to  anv 
state,  county  or  municipal  office;  but  the 
governor  and  Judges  must  have  attained  the 
age  of  thirty,  and  the  attorney -general  the 
age  of  twenty  five  years,  at  the  beginning  of 
their  respective  terms  of  service ;  and  must 
have  been  citizens  of  the  state  for  five  years 
next  preceding  their  election  or  appointment, 
or  be  citizens  at  the  time  this  constitution 
goes  into  operation."  This  does  not  in  af- 
firmative express  terms  declare  that  a  voter 
shall  be  competent  to  hold  office,  as  does  the 
first  section  say  that  all  male  citizens  shall 
be  voters.  It  could  have  been  better  drawn, 
for  present  purposes,  bv  declaring  that  any 
one  who  is  a  voter  should  be  competent  to  be 
elected  or  appointed  to  office,  but  the  section 
means  that  We  must  read  sections  1  and  4 
together,  as  if  in  pari  materia,  because  they 
deal  with  two  iLindred  subjects,  and  they  are 
located  dose  together.  Section  1  has  Just 
defined  the  qualifications  of  voters.  Section 
4  takes  up  the  subject  of  qualifications  of 
officers,  and  in  saying  that  no  person  but 
citizens  entitled  to  vote  shall  be  eligible  to 
office,  it,  by  implication, — by  strong  and 
plain  implication. — means  to  declare  that  a 
citizen  entitled  to  vote  shall  likewise,  be- 
cause of  his  quality  of  voter,  be  entitled  to 
be  elected  or  appointed  to  office.  In  saying 
that  none  but  voters  shall  be  officers,  it  means 
to  assert  the  converse, — ^that  voters  shall  have 
right  to  be  officers.  It  is  a  negative  preg- 
nant A  reading  of  the  two  sections  will 
more  strongly  impress  one  that  such  is  the 
meaning  of  the  fourth  section  than  can  be 
conveyed  in  words  of  explanation  or  con- 
struction. The  negative  mode  of  expression 
was  used  in  the  section,  likely,  to  exclude 
all  persons  not  voters  from  office ;  for,  if  it 
had  said  that  all  voters  should  be  eligible  to 
office,  it  might  have  been  contended  that  per- 
sons not  voters  miirht  be  made  elifirible  to 
office,  while  under  the  section  as  it  is,  in  the 
negati  ve  form,  that  is  prohi bited.  But  surely 
it  did  not  mean  to  leave  the  gate  swinging, 
80  as  to  let  any  power  disable  a  voter  from 
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boldinff  office.  When  it  says  that  one  not  a 
voter  shall  not  hold  an  office,  does  it  not  im- 
pliedlv  say  that  a  voter  may  hold  office? 
That  it  meant,  not  simply  to  exclude  those 
not  voters  from  office,  but  at  the  same  time 
to  confer  upon  voters  tiie  right  to  hold  office, 
is  shown  by  the  fact  that  the  section  goes  on 
to  prescribie  certain  qualifications  for  gov- 
ernor, judges,  attorney -general,  and  senators. 
Why  touch  the  subject  of  qualification  for 
office  at  all,  if  the  section  bad  for  its  aim 
only  to  exclude  nonvoters?  The  convention, 
knowing  that,  by  declaring  that  none  but 
voters  should  become  ofHcers,  it  had  vested 
in  voters  the  risht  to  become  officers,  and 
desiring  to  requfre,  as  to  governor,  judges, 
and  senators,  certain  qualifications  in  addi- 
tion to  their  being  voters,  made  the  specific 
additional  requirements  as  to  them.  Com- 
paring this  section  4,  article  8,  as  found  in 
the  Constitution  of  1868,  with  that  in  the 
present  one,  we  notice  the  insertion  in  the 
present  constitution  of  the  word  ^^but,"  not 
till  then  found  in  tho  section.  In  the  former 
constitution,  it  read :  **  No  persons,  except 
citizens  entitled  to  vote,  shall  be  elected  or 
appointed  to  any  state,  county  or  municipal 
office.  Judges  must  have  attained  the  age  of 
thirty-five  years,  the  governor  the  age  of 
thirty  years, "  etc.  In  the  present  constitu- 
tion it  reads :  **  No  person,  except  citizens 
entitled  to  vote,  shall  be  elected  or  appointed 
to  any  state,  countv  or  municipal  office ;  but 
the  governor  and  Judges  must  have  attained 
the  age  of  thirty, "etc.  The  insertion  of  the 
word  *'but"  indicates  that  the  convention 
knew  that  the  first  clause  expressed  a  general 
rule  or  definition  of  qualification  for  office, 
admitting  all  voters  to  the  right,  and  as 
governor,  ludges,  senators,  and  attorney- gen- 
eral woula  fall  within  it,  unless  excepted, 
and  desiring  to  except  them,  it,  for  safety, 
inserted  the  word,  to  make  it  more  clear  than 
it  had  been.  In  other  words,  it  is  an  excep- 
tion, the  same  as  if.  after  allowing  all  voters 
to  be  chosen  to  office,  it  had  said,  **  except 
that  the  governor  and  judges  must  have  at- 
tained the  age,**  etc.  Why  the  necessity  of 
exception,  if  there  is  no  general  rule?  Thus, 
to  be  a  voter  is  to  be  also  qualified  to  take 
office ;  to  be  a  voter  is  the  correlative  of  the 
right  to  be  an  officer,  except  as  regards  gov- 
ernor, judges,  senators,  and  attorney- general, 
to  the  extent  as  to  them,  specified  in  section 
4.  Jndge  Brown  so  construed  a  similar  sec- 
tion in  the  Constitution  of  1868,  in  Pharet 
V.  State,  8  W.  Va.  569,  100  Am.  Dec.  777, 
saying:  "The  constitution  prescribes  who 
are  entitled  to  vot€,  and  it  also  provides  that 
any  person  so  entitled  to  vote  shall  be  eligi- 
ble to  office." 

I  will  propound  two  questions,  which  I 
will  assume  to  think  are  decisive.  Can  the 
legislature  enact  that  the  governor,  lodges, 
or  senators  shall  be  freeholders?  No ;  because 
the  constitution  only  demands  that  they  be 
voters,  and  of  certain  aire,  and  no  other  qual- 
ifications can  be  exacted.  The  naming  those 
shows  that  no  others  were  intended.  Can  the 
legislature  enact  that  the  auditor  and  treas- 
urer shall  be  freeholders ?  I  answer  no.  as  I 
do  as  to  governor,  because  the  constitution 
has  only  demanded  that  they  be  voters.    The 
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only  difference  is  that  as  to  govenior,  judges, 
and  senators,  further  qualifications  are  ex- 
acted. Will  it  be  contended  by  any  one  that 
the  legislature  may  exclude  a  voter  from  the 
auditorship  because  he  is  not  an  owner  of 
realty?  l'  it  cannot,  it  is  only  because  of 
this  constitutional  provision.  Section  8  em- 
powers the  legislature  to  **  prescribe  by  gen- 
eral laws,  the  terms  of  ofllce,  powers,  duties 
and  compensation  of  all  public  officers  and 
agents,  and  the  manner  in  which  they  shall 
be  elected,  appointed  and  removed. "  It  does 
not  give  the  legislature  power  to  prescribe 
the  qualifications  of  officers.  If  the  conven- 
tion had  left  open  that  important  matter,  it 
would  be  expected  that  it  would,  in  the  sec- 
tion just  quoted,  grant  to  the  legislature  the 
necessary  function  or  power  of  prescribing 
such  qualification;  but  it  did  not  so,  and 
simply  because  it  had  itself  done  so  in  sec- 
tion 4.  Can  we  suppose  that  the  framers  of 
the  constitution  Intended  to  leave  open  that 
most  important  matter, — important  as  it  con- 
cerns the  rights  of  individual  citizens,  and 
more  important  as  it  concerns  the  vital  inter- 
ests of  ail  the  people  of  the  state  in  the  ad- 
ministration of  its  government, — namely,  the 
qualification  for  office,  leaving  it  subiect  to 
the  fiuctuation  of  sentiment,  the  caprices  of 
constantly  changing  legislatures,  the  pas- 
sions of  the  hour?  The  very  Idea  of  a  written 
constitution  of  government  tells  us  that  the 
definition  of  eligibility  to  official  station 
should  be,  and  would  be,  one  of  the  very  first 
subjects  dealt  with  in  it.  If  section  4  does 
not  perform  tills  function,  where  do  we  find 
it?  Tbere  Is  no  statute  defining  qualification 
for  office.  The  legislature  has  always  under- 
stood that  the  constitution  did  this  work ;  for 
the  Legislature  of  1868,  passing  a  general 
election  law  under  the  Constitution  or  1868, 
which  contained  a  like  section  to  section  4 
now  under  discussion,  did  not  define  the 
qualifications  for  office.  Neither  did  the 
Licgislature  of  1872-78,  passing  a  general 
election  law  under  the  present  constitution. 
Neither  did  the  Legislatures  of  1882  and  1891, 
In  the  general  election  laws  passed  in  those 
years.  Four  general  election  laws  have  been 
passed  in  twenty-eight  years,  none  definln/ir 
the  qualifications  for  office.  I  have  not  found 
where  the  legislature  has  done  so  In  any  act. 
Thus,  we  have  the  contemporaneous  construc- 
tion of  the  legislative  department  of  govern- 
ment through  manv  years,  and  a  great  mass 
of  legislation,  to  the  effect  that  the  constitu- 
tion prescribed  and  fixed  the  qualifications 
of  officers.  This  has  great  effect.  Cooley, 
Const.  Lim.  81. 

Counsel  for  appellee  argues  that  the  fact 
that  section  6  requires  officers  to  take  an 
oath,  and  closes  with  the  Injunction  that 
"no  other  oath,  or  declaration  or  test  shall 
be  required  as  a  qualification,  unless  herein 
otherwise  provided,**  would  forbid  the  free- 
hold requirement.  It  would,  if  we  could 
consider  it  a  "test,"  within  the  meaning  of 
this  provision ;  but,  from  the  first  thought, 
I  doubted  whether  It  would  apply  to  a  prop- 
erty qualification  or  an  educational  qualifica- 
tion, though  the  words  "  unless  herein  other- 
wise provided**  might  favor,  slightly,  such 
contention.  My  Inclination  was  to  regard 
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matters  of  opinion  or  bias  or  political  action 
as  here  referred  to.  We  know  that  this  pro- 
hibition had  Its  birth  and  suggestion  in  the- 
existence  of  test  oaths  springing:  from  the 
passions  and  excitement  of  the  civil  war  de- 
signed to  exclude  participants  therein,  ontho- 
Confederate  side,  from  holding'*  office.  Eng- 
lish history  tells  us  of  test  acts,  and  they  re- 
late to  matters  of  opinion,  chiefiy  religloua 
opinion,  like  that  In  25  Car.  II.,  requiring 
an  oath  from  officers  against  transubstantia- 
tion,  and  requiring  them  to  take  the  sacra- 
ment under  the  English  church ;  and  that 
earlier  In  the  same  reign,  called  the  "Cor- 
poration Act,**  requiring  officers  to  r<ibonnoe> 
the  covenant;  ana  also  the  uniformity  act, 
requiring  clergymen  to  assent  to  everything^ 
in  the  Book  of  Common  Prayer.  So  far  aiv 
advised,  from  authority  here  accessible,  I 
think  this  provision  against  tests  relates  ta 
opinion,  and  not  such  as  a  property  qualifi- 
cation. See  Story,  Const.  g§  1847,  1849,  and 
Hume's  and  Macaulay*s  Histories  of  Eng- 
land. I  Lave  met  with  the  cases  of  At^^ 
Om.  V.  Detroit,  58  Mich.  218,  55  Am.  Rep. 
675,  where  it  Is  held,  paragraph  6,  that  a 
provision  in  the  Michigan  constitution  just 
like  the  one  in  ours  does  not  apply  to  those* 
special  qualifications  required  for  particular 
offices.  The  opinions  in  that  case,  and  also 
the  opinion  on  paces  91,  92,  In  the  case  of 
People  V.  IlurUnU,  24  Mich.  44,  9  Am.  Rep. 
108,  will  sustain  the  view  I  have  just  ex- 
pressed as  to  the  meaning  of  the  word  "test*^ 
as  here  used.  I  have  also  met  with  Rogers 
V.  Bugalo,  123  N.  Y.  178,  9  L.  R.  A.  579. 
holding  same  view.  Therefore,  as  section  4 
confers  upon  the  voter  the  capacity  to  tako 
office,  with  the  exceptions  therein  stated,  th& 
legislature  does  not  possess  the  power  to  add 
to  those  exceptions,  any  more  than  it  posses- 
ses power  to  disfranchise  a  citizen  from  vot- 
ing by  prescribing  qualifications  or  excep- 
tions beyond  those  stated  in  section  1. 

The  legislature  cannot  establish  arbitrary- 
exclusions  from  office,  or  any  general  re.ffula- 
tions  requiring  qualifications  not  required  by 
the  constitution,  except  for  crime.    Cooley, 
Const.  Llm.  4th  ed.  78;  Barker  v.  People,  a 
Cow.  686,  15  Am.  Dec.  322 ;  Bla:h  v.  Trotoer, 
79  Va.  123;    Thama*  v.  Owen$,  4  Md.  189; 
Page  t.  Hardin,  8  B.  Mon.  648.     Chancellor 
Sanford,  in  Barker  v.  Ptople,  supra,  used  this, 
language:    "Eligibility  to  public  trusts  la 
claimed  as  a  constitutional  right  which  can- 
not be  abridged  or  Impaired.     The  constitu- 
tion establishes  and  defines  the  right  of  suf- 
frage, and  gives  to  the  electors  and  to  varioua 
authorities  the  power  to  confer  public  trusts. 
It  declares  that  ministers  of  religion  shall  be- 
ineligible  to  any  office.     It  prescribes,   in 
respect  to  certain  officers,  particular  circum- 
stances without  ^hlch  a  person  is  not  eligible- 
to  those  stations  [as  does  ours],  and  It  pro- 
vides that  persons  holding  certain  offices  shall 
hold  no  other  public  trust.     [So  does  ours.] 
Excepting  particular  exclusions  thus  estab- 
lished, the  electors  and  the  appointing  pow- 
ers are,  by  the  constitution,  wholly  free  t<v 
confer  public  station  upon  any  person,  ac- 
cording to  their  pleasure.    The  constitution 
giving  the  right  of  election  and  the  right  of 
appointment,  these  rights  consisting  essen- 
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tially  in  the  freedom  of  choice,  and  the  con- 
futation also  declaring  that  certain  persons 
are  not  eligible  to  office,  it  follows  from  those 
powers  and  provisions  that  all  other  persons 
are  eligible.  Eligibility  to  office  is  not  de- 
clared as  a  right  or  principle  by  any  express 
terms  of  the  constitution,  but  it  results  as  a 
Just  deduction  from  the  express  powers  and 
provisions  of  the  system.  The  basis  of  the 
principle  is  the  absolute  liberty  of  the  elec- 
tors and  the  appointing  authqrities  to  choose 
and  to  appoint  any  person  who  is  not  made 
ineligible  by  the  constitution.  Eligibility 
to  office,  therefore,  belongs  not  exclusively 
or  especially  to  electors  enjoying  the  right 
of  suffrage.  It  belongs  to  all  persons  whom- 
soever, not  excluded  by  the  constitution.  I 
therefore  conceive  it  to  be  entirely  clear  that 
the  legislature  cannot  establish  arbitrary  ex- 
clusion from  office,  or  any  general  regula* 
tions  requiring  qualidcations  which  the  con- 
stitution has  not  required.  If,  for  example, 
it  should  be  enacted  by  law  that  all  physi- 
cians, or  all  persons  of  a  particular  religious 
sect,  should  oe  ineligible  to  public  trusts, 
or  Uiat  all  persons  not  possessing  a  certain 
amount  of  property  should  be  excluded,  or 
that  a  member  of  the  assembly  must  be  a  free- 
holder, any  such  regulation  would  be  an  in- 
fringement of  the  constitution  :  and  it  would 
be  so  because,  should  it  prevail,  it  would  be, 
in  effect,  an  alteration  of  the  constitution." 
Kow,  observe  that  OhaTueUor  San  ford  goes 
beyond  where  I  need  go;  for  he  sa^s  that, 
without  anything  in  the  constitution  ex- 
pressly defining  qualifications  for  officers, 
the  mere  fact  that  certain  persons  were  by 
the  New  York  constitution  excluded,  as  is 
the  case  with  us,  is  sufficient,  alone,  to  vest 
in  others,  not  excluded,  the  right  to  take 
office,  or  in  the  voters  the  range  of  choice 
from  all  not  excluded.  There  was  no  such 
section  as  opr  section  4  for  the  chancellor  to 
rely  upon.  If  his  proposition  was  right,  how 
more  can  I  assert  that  the  position  here  taken 
is  right,  where  we  have  a  section  4,  exclud- 
ing only  nonvoters,  and  leaving  it  to  be  un- 
derstood that  all  that  were  voters  should  be 
allowed  to  receive  office?  This  common  prin- 
ciple of  construction  is  illustrated  in  Donald- 
mm  Y.  Toltz,  19  W.  Ya.  156,  holding  that  as 
the  constitution,  after  granting  exemption 
from  execution,  had  specified  certain  excep- 
tions, the  legislature  could  not  add  rent. 
The  expression  of  certain  exceptions  included 
others. 

We  have  been  under  the  impression  that 
the  property  qualification  for  office  had  been, 
many  years  ago,  abolished,  by  change  in  con- 
stitutional law.  It  surely  has  not~  been  re- 
stored, and  cannot  be,  but  by  a  change  in  the 
constitution.  It  will  not  do  to  say  that, 
while  it  may  not  be  demanded  as  to  state 
and  county  office,  it  may  be  as  to  municipal 
offices ;  for  section  4  includes  them,  in  terms. 
Were  this  not  so,  I  would  hold  a  different 
opinion.  So  I  hold  that  the  want  of  freehold 
qualification  does  not  exclude  from  holding 
the  position  of  councilman.  It  cannot  be 
true  that  a  man  may  be  elected  governor,  and 
yet  cannot  be  elected  a  town  councilman, 
merely  because,  though  a  voter,  he  is  not  a 
freeholder.  This  would  impress  one  as  an. 
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absurdity  and  injustice.     Ought  the  local 
taxing  power  to  be  vested  only  in  the  property 
owner?    Members  of  the  legislature,  vested 
with  greater  taxing  powers,  need  not  be  free- 
holders.    The  only  cases  cited  in  support  of 
the  contention  that  the  freehold  qualincation 
is  not  unconstitutional  are  State  v.  Covington, 
29  Ohio  St.  102,  and  Darroto  v.   People,   8 
Colo.  417.     In  the  former  it  is  held  that  the 
provision  in  the  Ohio  constitution  that  "no 
person  shall  be  elected  or  appointed  to  any 
office  unless  he  possesses  the  qualifications 
of  an  elector"  does  not  forbid,  by  implica- 
tion, the  legislature  to  require  other  reason- 
able qualifications  for  office.     The  reasoning 
on  the  point  is  short  and  unsatisfactory. 
The  judge  says  the  power  of  the  legislature 
should  not  be  denied  by  mere  implication, 
unless  clear.    He  thought  it  was  not  clear. 
I  think  it  very  clear.     But  I  add  that  it  does 
not  appear  that  the  clause  in  the  Ohio  con- 
stitution containing  the  negative  words  had, 
as  ours  has,  the  feature  of  prescribing  quali- 
fications as  to  governor.  Judges,  and  senators, 
nor  the  section  giving  the  legislature  power 
only  to  prescribe  terms,  compensation,  and 
manner  of  choice  of  officers,  but  failing  to 
ffive  it  power  to  fix  qualifications.     The 
Colorado  constitution  is  the  same,  in  effect, 
as  that  of  Ohio.    The  remarks  just  made  ap- 
ply to  the  Colorado  case ;  and  I  note  the  fact, 
specially,  that  in  neither  the  Ohio  nor  the 
Colorado  constitutions  did  the  clause  include 
municipal  offices,  as  ours  does.    The  Colo- 
rado court  says  that  the  clause  in  the  Colo- 
rado constitution  had  no  relation  to  muni- 
cipal officers.      The   decisions  are  of  less 
authority  because  of  that  fact.    If  one  addi- 
tional material   qualification  may   be  pre- 
scribed, why  not  another?     Why  not  many 
others?     The  constitution    is   fundamental 
law,  and  strictly  construed  in  defense  of  the 
citizen's  rights.     It  is  the  Magna  Charta  of 
his  freedom  and  rights,  political  and  civil. 
Admit  once  that  it  does  not  fix  his  (qualifi- 
cation for  office.     Where  would  his  disfran- 
chisement end ?  That  would  depend  upon  un- 
certain political,  religious,  or  other  winds. 
Would  we  limit  the  act  within  the  bounds 
of  the  reasonable?     That  would  be  indefi- 
nite,   unsafe,    precarious,— dependent  upon 
the  times  and  motives  and  aims  dominating 
them.    Against  these  things,  it  was  intended 
to  imbed  the  right  in  the  solid  rock  of  the 
constitution.     If  we  say  it  might  have  been 
imbedded  in  plainer  language,  yet  we  muAt 
look  at  the  policy, — the  evil  against  which 
it  was  intended  to  provide.     1  do  not  say 
that  no  provision  or  qualification  whatever 
that  is  reasonable— essential  to  fit  the  party 
for  the  duty — may  not  be  prescribed.    I  lay 
down  a  general  rule.    But  I  say  this  free- 
hold test  is  not  reasonable  or  necessary  to 
make  a  man  a  competent  or  suitable  officer. 
The  Yirginia  court,  passing  on  the  constitu- 
tional clause  Kivin^  all  voters  the  right  to 
hold  office,  held  void  an  act  requiring  mem- 
bers of  electoral  boards  to  be  freeholders. 
It  admitted  that  there  mi^ht  be  cases  where, 
by  implication,  an  additional  qualification 
might  be  imposed,  whca  it  was  essential  tu 
the  discharge  of  the  duties  of  the  place,  but 
the  qualification  of  freehold  could  not  be 
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jnstifled  on  this  theory.     Black  v.   TrouDer, 
79  Va.  138. 

Another  question:  Were  Thompson  and 
Smith  freeholders  when  elected?  Smitn 
held  land  under  a  purchase  evidenced  by  a 
title  bond  providing  for  a  conveyance  on 
payment  of  purchase  money,  and  was  in 
possession,  but  had  not  paid  for  the  land. 
He  thus  had  an  equitable  estate  in  fee  simple. 
A  freehold  may  be  in  an  equitable  estate  as 
well  as  legal  estate,  as  authorities  below 
cited  show.  There  is  nothing,  then,  to  pre- 
vent his  being  a  freeholder,  but  nonpayment 
of  purchase  money.  Shall  a  man  owning 
laua,  in  possession,  who  happens  to  owe  yet 
a  little  purchase  money,  be  deemed  not  a 
freeholder?  The  onlv  reason  is  that  he  is 
not  entitled  to  call  for  a  conveyance  of  the 
legal  estate.  But  he  has  a  vested  interest  or 
property  in  the  land,  recognized  by  law.  In 
the  eye  of  equity,  he  is  the  owner  of  the 
land,  holding  in  trust  for  his  vendor  only 
for  purchase  money,  while  the  vendor  holds 
the  legal  estate  in  trust  for  him,  and  is  en- 
titled only  ti)  the  money.  A  court  of  law 
would  recognize  his  right  by  giving  him  an 
action  of  trespass.  If  the  law  were  that,  to 
be  a  freeholder,  he  must  have  le^nl  title,  it 
would  be  different,  but  Virginia  cases  of 
binding  authority  repel  that  idea.  It  is 
ancient  law  that  the  cestui  que  im0  is  a  free- 
holder, so  as  to  be  a  good  juror.  Co.  Litt. 
212b;  4  Bacon,  Abr.  556,  title  Juries.  But 
as  to  such  cases  I  think  the  statute  of  uses 
would  execute  the  use  to  the  possession,  and 
give  good  legal  title.  Helmondollor* »  Case,  4 
Oratt.  586,  held  that  one  having  the  equit- 
able interest  in  land,  entitled  to  call  for  the 
legal  title,  is  a  freeholders ;  and  it  is  stated 
that,  among  many  Virginia  coses,  no  one  de- 
nies that  a  cestui  quo  trust  of  a  freehold  estate 
is  a  good  grand  juror,  who  is  required  to 
be  a  freeholder.  In  Gunnihgham*s  Case,  6 
Gratt.  fi95,  a  purchaser,  by  oral  contract,  ic 

Eosscssion,  who  had  paid  for  the  land,  was 
eld  to  be  a  freeholder.  In  Garter* s  Case,  2 
Va.  Cas.  319,  it  was  held  that  a  grantor,  who 
bad  passed  away  the  legal  title  by  deed  of 
trust,  and  had  merely  the  equity  of  redemp- 
tion, was  a  freeholder.  In  Moore*s  Com,  9 
Leigh,  639,  the  owner  conveyed  the  land  to 
a  trustee  to  secure  a  debt,  and  then  such 
owner  conveyed  to  another  person  his  equity 
of  redemption,  and  put  him  in  possession, 
and  this  person  was  held  to  be  a  freeholder. 
Bo  the  legal  title  in  the  person  is  clearly  not 
necessary  to  constitute  him  a  freeholder. 
And  upon  the  strength  of  Burcher^s  (Jose,  2 
Hob.  (Va.)  826,  I  conclude  that  the  fact  that 
Smith  owed  yet  some  purchase  money  does 
not  prevent  his  being  a  freeholder.  It  de- 
cided that  a  person  was  a  freeholder  who  was 
in  possession  under  a  purchase ;  the  deed  to 
him  not  being  delivered  to  him  but  in  the 
hands  of  another,  as  an  escrow,  to  be  de- 
livered on  payment  of  purchase  money,  which 
remained  partially  unpaid.  The  opinion 
said,  as  I  now  say:  ^It  seems  sufficient  if 
the  juror  is  in  possession  of  a  freehold  estate, 
and  enjoying  the  profits  and  substantial  own- 
ership thereof;"  that  he  was  in  lawful  pos- 
session, and  a  court  of  equity  would  regard 
the  land  as  the  purchaser's  property,  and,  if 
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he  failed  to  pay,  would  not  turn  him  out,  hot 
give  him  a  day  to  pay,  and  then  sell  the  land 
as  his,  and  pay  him  any  surplus  of  its  pro- 
ceeds after  i)ayment  of  the  debt.  If  that  was 
so  at  the  date  of  that  decision,  when  the  court 
of  law  did  not  recognize  the  equitable -title, 
or  its  owner  as. having  any  title,  but  would 
turn  the  purchaser  out,  by  ejectment,  at  the 
suit  of  the  vendor,  how  much  more  should 
we  hold  it  to  be  law  now,  when  section  20, 
chapter  90,  of  the  Code  compels  the  court  of 
law  to  vif^w  the  purchaser's  ri^ht  as  a  sub- 
stantial right,  by  declaring  that  a  vendor 
shall  not,  at  law,  recover  against  the  vendee 
land  sold  by  the  vendor  to  such  vendee,  when 
there  is  a  writing  stating  the  purchase  and 
its  terms?  The  heading  In  Reynold's  Gass,  4 
Leigh,  663,  says  that  it  seems  that  one  who 
has  contracted,  by  article  under  seal,  to  sell 
his  land,  but  has  not  conveyed  it,  and  still 
holds  the  legal  title,  is  a  freeholder, — that 
is,  the  vendor ;  and  therefore  it  may  be  said 
that  if  the  vendor  is  a  freeholder  the  vendee 
cannot  be  a  freeholder  in  the  self -same  land. 
But  that  statement  is  not  binding,  because 
the  court  says  it  did  not  decide  it,  as  that 
question  was  not  adjourned  to  it ;  and,  sec- 
ondly, it  is  true,  as  said  by  Judge  Gholson 
in  Burcher^s  Case,  supra,  that  the  vendor  only 
agreed  to  sell  on  certain  conditions  precedent 
to  be  complied  with  by  the  vendee,  and  the 
record  did  not  show  that  they  had  been  per- 
formed, or  a  dollar  paid,  or  that  any  title  had 
been  made,  or  even  that  possession  had  passed 
to  the  vendee.  I  hold  that  the  want  of  legal 
title  or  failure  to  pay  purchase  money  does 
not  settle  that  the  party  is  not  a  freeholder. 
Is  he  in  possession  of  land,  claiming  freehold 
estate,  by  right,  legal  or  equitable,  recog- 
nized by  law,  whether  the  purchase  money 
had  been  paid  or  not?  If  yes,  then  he  is  a 
freeholder.  Therefore,  Smith  was  a  free- 
holder. 

Another  question :  Was  Thompson  a  free- 
holder when  elected?  His  wife  owned  an 
estate  in  fee  in  land.  We  do  not  know  by 
record  when  she  acquired  it,  so  as  to  say 
whether  it  was  sepanite  estate,  nor  whether 
there  was  issue  by  the  marriage.  But  in  no 
conceivable  view  upon  the  record,  as  it  is, 
was  Thompson  a  freeholder  when  elected.  If 
we  could  see  that  the  wife  acquired  the  land, 
and  the  marriage  took  place  before  the  Mar- 
ried Woman*s  Separate  Estate  Act,  April  1, 
1869,  we  could  say  that  he  was  a  freeholder, 
because,  by  marriage  simply,  he  was  entitled 
to  possession  and  rents  and  profits  during  the 
joint  lives  of  himself  and  wife.  Pickens  ▼. 
Kniseley,  86  W.  Va.  794,  800.  It  would  he 
a  freehold,  as  it  would  continue  during  their 
joint  lives,  at  least.  2  Kent,  Com.  180; 
D^amatte  v.  AUen,  5  Gratt.  499,  618 ;  Schoul- 
er,  Hush.  &  W.  §§  167,  181 ;  Schouler,  Dom. 
Rel.  §§  89,  201.  Thompson  would  also  be  a 
freeholder,  by  reason  of  being  invested  with 
an  estate  by  the  curtesy  ininate,  though  it 
does  not  appear  that  there  was  issue  of  the 
marriage,  as  such  an  estate  is  freehold,  <tince 
it  exists  for  the  life  of  husband.  It  is  true 
that  at  common  law  there  must  be  issue,  to 
create  an  estate  by  curtesy  initiate.  2  Bl. 
Com.  126 ;  2  Minor,  Inst.  108.  And  under 
our  Statute,  Code,  chap.  65,  g  16,  as  it  stood 
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up  to  the  Act  of  March  20,  1882,  notwith- 
standing it  broadly  declared  that  ''if  a  mar- 
ried woman  die  seized  of  an  estate  of  inher- 
itance  in  lands,  her  husband  shall  be  tenant 
by  the  curtesy  in  the  same,"  yet  WinkUr  ▼. 
Winkler,  18  W.  Ya.  455,  construed  it  as  not 
dispensinjc  with  any  of  the  four  common- law 
requisites  of  curtesy.  But  chapter  86,  Acts 
1882,  amended  said  Code,  section  15,  by  ut- 
terly dispensing  with  issue  as  an  element  in 
curtesy ;  and  I  think  it  would  operate  to  vest 
in  the  husband  an  estate  by  curtesy  initiate, 
4»  here  is  an  estate  of  inheritance,  not  sepa- 
rate estate,  vested  in  the  wife  during  cover- 
ture. But  we  connot  say  that  the  land  vested 
in  the  wife,  and  the  marriage  took  place, 
before  April  1,  1869.  If  on  the  other  hand, 
we  auppoAe  that  the  wife  acquired  this  land 
after  April  1,  1869,  it  beinj^  thus  separate 
estate,  under  section  2,  chap.  66  Code  1891 
(Code  1887.  chap.  65  g  8),  the  wife  yet  liv- 
ing,  the  husband  could  not  be  tenant  by  the 
curtesy  initiate.  It  has  been  seriouslv  ques- 
tioned whether  a  husband  could,  by  force  of 
common  law,  take  an  estate  bv  curtesy  in  the 
separate  real  estate  of  his  wife ;  but  the  bet- 
ter opinion  is— and  the  law  here,  as  settled 
in  Winkler  v.  Winkler,  supra,  is — that  he 
•can.  That  question ~that  is,  whether  the 
•common  law  would,  alone,  give  him. such 
estate— is,  however,  unimportant  practically, 
because  the  statute  would  certainly  xive  it. 
Oode  chap.  65,  §  15;  opinion  in  case  just 
cited  (page  468) .  But  there  is  this  distinc- 
tion between  an  estate  by  curtesy  in  lands  of 
the  wife,  not  separate  estate,  and  lands  that 
are  her  separate  estate,  namely,  that  in  lands 
not  her  separate  estate  there  is  curtesy  initi- 
ate, whereas,  in  lands  that  are  separate  estate, 
there  cannot  be  curtesy  initiate,  but  only 
curtesy  consummate.  In  other  words,  until 
the  death  of  the  wife,  no  estate  whatever  in 
her  lands  vests  in  the  husband.  He  has, 
while  she  lives,  only  a  chaaoe  or  possibility 
cf  becoming  clothed  with  an  estate  upon  the 
event  of  the  death  of  the  wife  before  his 
death.  This  is  because  the  separate  estate 
statute  declares  that  the  wife  shall  hold  her 
separate  estate,  and  its  issues,  rents,  and 
profits,  to  her  sole  and  separate  use  as  if  she 
were  single,  free  from  the  control  or  disposal 
of  her  husband.  This  statute  is,  in  letter, 
spirit,  and  purpose,  plainly  inconsistent 
with  the  existence  of  any  substantial  estate 
of  the  husband  in  her  land  while  she  lives, 
fiee  Breeding  v.  Davis,  77  Va.  639,  46  Am. 
Rep.  740 ;  Alexander  v.  Alexofider,  86  Ya.  854, 
1  L.  R.  A.  125 ;  Wells,  Married  Women,  106 ; 
BiU  V.  Chambers,  80  Mich.  422;  Porch  v. 
Fries,  18  N.  J.  Eq.  204;  Thurberr,  Townsend, 
22  N.  Y.  h\l\  Beach  v.  Mill^.  51  111.  206.  2 
Am  Rep.  290 ;  CMa  v.  Var^  Riper,  44  111.  58 ; 
atewart  v.  Boss,  50  Miss.  776 ;  4  Am.  &  Eng. 
Encyclop.  Law,  967 ;  Billings  v.  Baker,  28 
Barb.  343.  Therefore,  Thompson  was  not  a 
freeholder,  when  elected. 

Another  question:  But  both  Smith  and 
Thompson,  after  election,  and  before  their 
term  of  office  began,  acquired  land,  and  be- 
came freeholders.  This  raises  the  question 
whether,  though  they  were  not  freeholders 
when  elected,  it  is  enough  that  they  were 
when  their  terms  began.  Much  difference  of 
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opinion  h.as  existed  in  the  courts  upon  this 
question.  Where  the  conaiitulion  or  statute 
declares  that  only  certain  persons  shall  be 
elected  or  be  eligible  to  otlice,  it  may  be 
plausibly  contended  that  it  refers  to  the  date 
of  the  election,  and  that  one  not  so  qiialidcd 
connot  be  elected  to,  and  cannot  Iiold,  the 
office,  though  he  become  so  qualified  before 
his  term  begins.  But,  even  in  such  case, 
highly  respectable  authorities  hold  that  it  is 
sufficient  if  he  be  so  qualified  at  the  com- 
mencement of  the  term.  Some  authorities  for 
the  former  view  are  Searcy  v.  Grow,  15  Cul. 
117 ;  StaU  v.  McMiUen,  23  Neb.  885 ;  TauUn' 
V.  SuUivan,  46  Minn.  809,  11  L.  R.  A.  272; 
State  V.  Clarke,  8  Nev.  566 ;  State  v.  Wil- 
liams, 99  Mo.  291.  Some  authorities  for  the 
latter  view  are  Smith  v.  Moore,  90  Ind.  294; 
Brawn  v.  Ooben,  122  Ind.  113 ;  State  v.  Mur- 
ray, 28  Wis.  96,  9  Am.  Rep.  489 ;  State  ▼. 
Trumpf,  50  Wis.  103.  The  latter  view  de- 
rives additional  force  by  the  fact  that  the 
votes  cast  for  the  ineligible  candidate  are  not 
necessarily  void.  If  they  were,  there  would 
be  more  reason  to  say  that  he  could  not  even 
be  voted  for;  but  they  are  so  far  votes,  so 
far  effectual,  that  if  the  ineligibility  be  not 
known  to  the  voters,  or  be  not  such  as  they 
are  bound  to  know,  the  minority  candidate, 
is  not  elected,  and  cannot  claim  the  office. 
Dryden  v.  Swinburne,  20  W.  Ya.  89.  But 
we  are  not  called  upon  to  say  which  of  those 
views  is  correct,  because  in  this  case  the 
statute  cited  to  disable  these  claimants  from 
holding  their  offices  does  not  say  that  only 
freeholders  shall  be  chosen  or  elected  or  be 
eligible,  but  says,  ''The  municipal  author- 
ities of  such  city,  town  or  village  shall  be  a 
mayor,  recorder  and  council  men,  who  shall 
be  freeholders  therein."  This  simply  says 
that  to  be  such  officers  they  must  be  free- 
holders. It  only  means  that  the  powers  and 
functions  of  these  offices  shall  be  wielded 
only  by  freeholders.  Why  defeat  the  popular 
will,  this  beine  the  language,  by  mere  con- 
struction, simply  because,  when  elected,  the 
persons  elected  were  not  freeholders,  when 
at  the  time  they  actually  act  in  office  they 
are?  The  letter  of  the  act  does  not  require 
it,  neither  does  its  spirit,  since  its  object  is 
only  to  keep  non freeholders  from  acting  in 
ofiSce.  It  was  meant,  not  as  a  prohibition 
against  their  election,  but  against  their  hold* 
ing  office.  Authority  will  sustain  this  posi- 
tion. In  Privett  v.  Bickford,  26  Kan.  53,  40 
Am.  Rep.  801.  the  constitution  provided  that 
no  person  who  had  borne  arms  against  the 
United  States  should  be  "qualified  to  vote  or 
hold  office"  unless  his  disability  should  be 
removed,  and  it  was  held  that  though  dis- 
qualified when  elected,  if  the  person's  disa- 
bilities be  removed  before  taking  office,  it 
was  sufficient.  In  State  v.  Murray,  28  Wis. 
96,  9  Am.  Rep.  489,  it  was  held  that  an  alien 
at  date  of  election,  but  naturalized  at  be- 
ginning of  term,  could  hold.  In  De  Turk  v. 
Com.,  129  Pa.  159,  5  L.  R.  A.  853,  the  con- 
stitution provided  that  no  one  holding  ofiioe 
under  the  United  States  should  **hold  or  ex- 
ercise any  office  in  this  state. "  A  postmaster, 
when  chosen  county  commissioner,  resigned 
as  postmaster,  even  after  quo  warranto  begun 
to  oust  him  as  commissioner,  and  it  was  held 
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he  was  competont  to  hold.  In  Cam"  ▼•  iV^> 
18  Pa.  619,  it  was  held  that,  **  where  one 
would  be  ineligible  to  office  on  account  of 
disqualification,  he  must  get  rid  of  the  dis- 
qualification before  he  is  appointed  or  elect- 
ed ;  but,  where  the  prohibition  extends  only 
to  the  enjoyment  or  exercise  of  an  office,  it  fs 
sufficient  tnat  the  person  be  qualified  before 
he  is  sworn."  The  United  States  Constitu- 
tion says :  **  No  one  shall  be  a  representative" 
who  is  not  of  a  certain  age,  or  has  engaged 
in  rebellion ;  but  John  Young  Brown,  under 
age  at  date  of  election,  and  others  under  dis- 
ability when  elected,  but  becoming  of  age, 
and  whose  disabilities  had  been  removed, 
have  been  admitted  to  the  house  of  representa- 
tives and  senate.  McOrary,  Elections,  ^258. 
Therefore,  I  conclude  it  is  sufficient  that  the 
plaintiffs  were  freeholders  at  the  commence- 
ment of  their  terms. 

Another  question:  Can  both  Smith  and 
Thompson  unite  in  one  writ  of  mandamus? 
The  rule  is  that,  where  the  interests  of  several 
relators  are  separate  and  independent,  they 
cannot  join  in  one  writ  of  mandamus,  any 
more  than  in  another  form  of  action.  High, 
Extr.  Legal  Rem.  §  439 ;  14  Am.  &  Eng. 
Encyclop.  Law,  219.  But  this  is  a  peculiar 
case,  as  to  this  point ;  and,  if  any  case  would 
justify  a  joinder  of  two  interests,  this  would. 
The  offices  may  be  deemed  separate  it  is  true ; 
but  they  are  claims  to  seats  in  a  body  com- 
posed of  numerous  members,  elected  simply 
to  that  body,  not  to  any  particular  places  or 
seats  therein,  not  by  separate  wards,  but  for 
the  whole  town,  by  all  its  voters,  at  one 
election.  Their  places  are  held  by  Losee  and 
Turley.  Which  one  of  these  parties  holds 
Thompson's  place?  Neither  one  more  than 
the  other.  Suppose  Thompson  to  sue  alone, 
simply  for  the  admission  to  the  board  of 
council  men.  If  he  were  admitted,  whom 
would  he  oust?— Losee  or  Turley?  Would 
the  council  say  which  one?  If  it  did,  it 
would  simply  do  so  arbitrarily,  or  by  lot, 
for  it  would  have  no  rule  to  go  by.  Perhaps 
Thompson  might  ask  Losee*s  place  alone, 
and  have  order  for  his  motion.  But  what  if 
Smith  also,  asks  the  place  of  Losee?  and 
perhaps,  if  he  sued  for  Losee^s  place,  Losee 
might  say  that  he  did  not  withhold  his  place, 
any  more  than  did  Turley.  Would  not.  If 
we  assert  that  both  should  sue  separately, 
either  be  entitled  simply  to  ask  admission 
generally,  without  asking  the  place  of  either 
Losee  or  Turley?  If  so,  is  it  not  better  to 
tolerate  a  joint  application  for  both  Losee's 
and  Turley *8  seats?  Precedents  are  found 
fully  justifying  this  joint  writ.  Two  persons 
joined  in  one  writ  to  be  STvorn  in  as  church 
wardens.  Reg.  ▼.  (i  «tw,  2  Ld.  Raym.  1008 ; 
Beg  y.  Titiity,  2  Sftlk.  483 ;  King  v.  Middlesex, 
8  Ad.  &  El.  615;  Jieg.  v.  JTeaihcote,  10  Mod. 
48.  In  Afnnns  w,  Giveni,  7  Leigh,  689,  seven 
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persons  held  as  slaves  claiming  mannmlgsltti 

under  one  and  the  same  deed,  joined  in  one 
mandamus  to  compel  its  recordation,  and  no 
objection  was  thought  of,  for  misjoinder. 
True,  they  all  claimed  under  one  deed,  bat 
each  one's  freedom  was  a  separate  right  an- 
nexed to  his  person  only.  These  partiea 
claimed  under  one  election,  which  is  one 
element  for  consideration.  Nineteen  persons 
appointed  as  a  board  of  visitors  to  a  college 
sued  out  without  objection,  a  joint  wnt 
against  that  number,  constituting  the  old 
board,  to  try  title.  Leu)i»  v.  Whittle,  77  Va. 
415.  In  a  case  reported  in  48  La.  Ann.  9i 
(Stats  V.  Shakespeare)^  several  council  men  of 
New  Orleans,  turned  out  of  the  board,  took 
one  mandamus  to  obtain  restoration,  and  it 
was  held  that  they  could  so  sue.  The  opin- 
ion in  Haskiia  v.  Seott  County  Suprs,,  61 
Miss.  410,  using  language  probably  of  Mer- 
rill (Mandamus,  g  282),  states  the  principle 
that  **  relators  must  have  a  right  common  to 
all  of  them ;  must  have  a  joint  benefit  in  the 
performance  of  the  act  or  duty  required  of 
respondent,  and  be  joint  sufferers  because  of 
the  nondoing.  Otherwise,  they  cannot  unito 
in  this  suit.^  Does  not  the  plaintiffs'  case 
come  within  that  statement  of  the  principle? 
Though  I  have  had  some  question  on  this 
point,  I  conclude  that  there  is  no  error  in  the 
use  of  the  writ  jointly  by  Smith  and  Thomp* 
son. 

Another  question:  It  is  contended  that 
mandamus  does  not  lie,  but  that  certiorari  Is 
the  proper  remedy.  The  council  canvassed 
the  election  returns,  and  declared  b^r  its  order 
that  Smith  and  Thompson  received  the 
hi  ghest  number  of  votes.  There  was  no  com- 
plaint  or  error  limits  action  touching  the  elec- 
tion to  call  for  certiorari,  but,  after  declar* 
ing  them  elected,  the  council  refused  to  admit 
them.  This  called  for  mandamus,  not  certi- 
orari. That  mandamus  has  been  long  used  in 
the  Virginias  as  a  proper  process  to  try  title 
to  office,  and  compel  admission  of  him  who 
has  title  to  it,  is  well  settled.  In  the  great, 
I  may  say  historic,  case  of  Bridget  v.  ahail' 
cross,  6  W.  Va.  662,  Jwhere  every  inch  of 
ground  of  the  slightest  value  was  hotly  con- 
tested, wherein  Bridges  sought  to  enforce  his 
title  and  admission  to  the  office  of  super- 
intendent of  the  penitentiary  the  efficacy  of 
the  writ  was  not  even  questioned,  and  Judff$ 
Haymond  said  that  if  it  had  been  the  objec- 
tion could  not  have  been  maintained.  I  shall 
not  discuss  the  matter,  being  satisfied  that 
that  case,  and  others  I  cite,  will  sustain  the 
remedy  by  mandamus.  Gross  v.  West  Vir- 
ginia, ant.  A  P.  B.  Co.  84  W.  Va.  742,  8& 
W.  Va.  174 ;  Boolcer  v.  Young,  12  Gratt.  808 ; 
Beui  v.  SiMCt  Spring  Bist.  Ct.  Judges,  8  Hen. 
&  M.  1,  8  Am.  Dec.  689 ;  Hutch.  Treatise 
W.  Va.  §  1278;  Lfirisv.  Whittle,  77  Va.  416. 

I  would  affirm  the  judgment. 
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El  T.  BRANSON.  Appi., 

V. 

Henry  GEE,  BeapU 

(....Or.....) 

A  statiiie  AQthorlstn^  fpfmv^l  to  be 
taken  finnn  private  lands  fbr  neeee- 
■ary  rei»airs  on  higphways  is  not  unoon- 
BtituUoDal  because  notice  is  not  required  to  be 
given  to  the  owner,  or  any  participation  allowed 
him  In  the  selection  or  formation  of  the  tribunal 
to  noooHB  blB  damacree,  where  be  is  given  an  op- 
portunity to  present  a  claim  for  compensation  to 
the  county  court  by  written  complaint  and 
have  his  damayes  aasesaed  and  paid,  with  oppor- 
tunity to  be  heard  on  that  question. 

(April  17, 1801) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Yambill  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  entry 
bjr  defendant  upon  plaintiff's  property  and 
digging  and  taking  away  gravel  therefrom. 
AjHrmed, 

'The  facts  are  stated  in  the  opinion. 

Mr,  J.  J.  Spencer  for  appellant. 

Messrs,  Irvine  ft  Coshow,  for  respondent: 

In  Kendall  v.  Post,  «  Or.  181,  the  validity 
of  ibis  particular  portion  of  the  sections  under 
consideration  in  this  case  was  directly  attacked, 
and  this  court  at  that  time  without  division, 
concurred  with  the  circuit  court  and  held  said 
section  to  be  valid  and  opei;^tive.  The  14th 
Amendment  of  the  Constitution  of  the  United 
States  cannot  invalidate  a  statute  that  was  a 
valid  *'law  of  the  land"  prior  to  its  ratifica- 
tion. '*A  constitution  should  operate  pro- 
spectively onlv,  unless  the  words  employed 
show  a  clear  intention  that  it  should  have  a 
retrospective  effect" 

Cooiey,  Const.  Llm.  6th  ed.  77,  and  cases 
there  cited. 

The  statute  under  consideration,  as  It  now 
stands,  had  been  the  law  for  fourteen  years 
before  the  ratification  of  the  14th  Amendment, 
and  the  statute  was  but  declaratory  of  the 
common  law. 

Stat.  6  Eliz.  chap.  13;  Dennutan  t.  Olark^ 
125  Mass.  228,  citing  Comyns.  Dig.  Ghinin, 
chap.  4;  Stat.  14  Car.  II.  chap.  6:  7  Geo.  Ill, 
chap.  42;  13  Geo.  Ill,  chap.  78;  J<metY.  And- 
aver,  6  Pick.  69;  Benjamin  v.  WhetUr,  8 
Gra^,  409. 

Similar  statutes  to  the  one  under  considera- 
tion have  been  the  law  of  the  land,  both  in 
England  and  the  United  States  almost  from 
that  period  "to  which  the  memory  of  man 
runneth  not  to  the  contrary." 

Bank   of   Columbia  v.  OJcdy,  17  U.  a   4 


Wheat.  285,  244,  4  L.  ed.  559,  161;  8taU  r. 
Simons,  2  Speers,  L.  761;  State  v.  Doherty,  60 
Me.  509. 

Due  process  of  law  in  each  particular  case 
means  such  an  exertion  of  the  powers  of  fiov- 
ernment  as  the  settled  maxims  of  law  permit 
and  sanction,  and  under  such  safeguards  for 
the  protection  of  individual  rights  as  these 
maxims  prescribe  for  the  class  of  cases,  to 
which  the  one  in  Question  belongs. 

Cooley,  Const.  Lim.  6th  ed.  484,  and  cases 
cited  in  note  4. 

That  the  statute  in  question  contemplates 
proceedings  authorized  under  the  law  of  emiU 
nent  domain,  there  seems  to  be  no  question. 

People  V.  timiih,  21  N.  T.  598;  Bankhead  r. 
Brofcn,  25  Iowa,  544. 

That  portion  of  the  14th  Amendment  to  the 
Federal  Constitution  was  never  intended  tore- 
strict  the  laws  of  eminent  domain.  There  is 
no  restraint  upon  that  power  except  requiring 
compensation  to  be  made. 

Ptople  V.  Smith,  eupra;  Oarrieon  ▼.  If&w 
York,  88  U.  8.  21  Wall.  196.  22  L.  ed.  612. 

When  the  property  is  taken  directly  by  the 
state  or  any  municipal  corporation  by  state 
authority,  it  has  been  repeatedly  held  not  to 
be  essential  to  the  validity  of  a  law,  for  the 
exercise  of  the  right  of  eminent  domain,  that 
it  should  make  or  tender  compensation  before 
the  actual  appropriation. 

Cooley,  Const.  Lim.  692,  and  cases  cited; 
Loweree  v.  ?iewark,  88  N.  J.  L.  154;  Oarrieon 
V.  New  York  and  People  v.  Smith,  supra.  Me- 
Orory  v.  Gh'tswold,  7  Iowa,  251 ;  Davidson  t. 
New  Orleans,  96  U.  8.  97,  24  L.  ed.  616. 

"Due  process"  not  does  mean  necessarily  by 
a  judicial  proceeding. 

Re  Byers,  72  N.  Y.  1,  28  Am,  Rep.  88;  Me- 
Milieu  V.  Anderson,  95  U.  S.  87,  24  L.  ed.  855; 
KeUy  V.  Pittsburgh,  104  U.  S.  78,  26  L.  ed. 
658;  Eloodgood  v.  Mohawk  db  H.  B.  R.  Co.  18 
Wend.  181,  81  Am.  Dec.  818;  MiOs  y.  Bi. 
Clair  County,  7  III.  238. 

If  compensation  is  secured  before  the  prop- 
erty is  taken,  it  is  sufi^cient  It  need  not  be 
actually  paid  to  the  owner. 

1  U.  8.  Dig.  §  140,  p.560;  Ceoley,  Const 
Lim.  692,  and  note;  Bogers  v.  Bradshaw,  20 
Johns.  785. 

The  property  of  the  county  may  be  con- 
sidered an  adequate  fund  for  the  payment  of 
the  damages. 

Bloodgood  v.  Mohawk  db  H,  R,  R,  Co,  svpra; 
1  U.  S.  Dig.  §§  148, 144,  p.  500;  Cartelpou  v. 
Van  Brunt,  2  Johns.  857,  3  Am.  Dec.  439; 
Jackson  v.  Hathaway,  15  Johns.  447,  8  Am. 
Dec.  263;  Oidney  v.  Earl,  12  Wend.  98;  2 
Kent.  Com.  339.  340;  Gardner  v.  Ntwburgh 
Trustees,  2  Johns.  Ch.  166,  1  L.  ed.  334,  7 
Am.  Dec.  526;   Charles  River  Bridge  l^oprs. 


NOTL— In  respect  to  due  prooess  of  law  In  takingr 
property  of  individuals  for  public  use.  see  also 
Soott  V.  Toledo  iO.  0.  N.  D.  Ohio)  1  L.  R.  A.  688. 

In  seizure,  sale  or  destruction  of  property,  see 
Burdett  v.  Allen  (W.  Va.)  14  L.  R.  A.  887;  Jenkins 
V.  Ballentyne  (Utah)  16  L.  R.  A.  688;  State  v.  Bob- 
hins  (Ind.j  8  L.  R.  A.  488;  Cbauvin  v.  Yaliton 
(Mont.)  3  L.  a  A IM. 
84  L.  R  A. 


As  to  notice  and  opportunity  to  be  heard  in  pro- 
oeedloga  to  take  or  burden  property,  see  Re  Madera 
Irrigation  Diet.  Bonds  (Gal.)  U  L.  R.  A.  766:  Ulman 
V.  Baltimore  (MA.)  11 L.  R.  A  224  and  noU;  8peer  v« 
Athens  (Ga.)  9  L.  R.  A.  402;  State  v.  Stewart  (Wis.) 
6  L.  R.  A.  804;  Kunta  v.  Sumption  (Ind.)  2  L.  R.  A« 
666,  and  noU;  Poulsen  t.  Portland  (Or  J 1 U  B.  A. 
678L 
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Obbgon  Sufbemb  Coubt. 


Aim., 


T.  Warren  Bridge  Propre.  86  U.  8.  11  Pet, 
6d7-bdu,  645,  660,  9  L.  ed.  82H,  868,  865. 

A  Btatuie  providiDK  for  the  ashcssnient  of 
damages  under  the  right  of  enuDeot  domain, 
b]^  a  tribunal  other  than  a  jury  is  not  uncon- 
stitutional. 

Kendall  ▼.  P&st,  8  Or.  141;  6  Am.  &  En^. 
Encyclop.  Law,  p.  618,  and  cases  therem 
dted. 

The  county  court  is  an  impartial  and  proper 
tribunal,  and  exercises  Judicial  functions  in 
such  cases. 

Prtiden  v.  Grant  County,  12  Or.  808;  Ken- 
dall T.  i\»r,  eupra  and  authorities  there  cited. 

Lord*  CA.  J,,  delivered  the  t>pinioii  of  the 
court: 

This  is  an  action  to  recover  damajres  alleged 
to  have  been  caused  by  the  defendant'sentering 
upon  the  plaintiff's  lands  described  in  the  com- 
plaint, digging  and  taking  gravel  therefrom, 
and  leaving  the  fences  open,  so  that  cattle  en- 
tered upon  and  destroyed  his  pasture.  The 
defendant,  after  denying  the  allegations  of  the 
complaint,  set  up  as  a  separate  defense  thereto 
that  Tambill  county  was  and  is  a  duly  organ- 
ized county  of  the  state  of  Oregon;  that  during 
all  ot  the  Time  mentioned  in  the  complaint  the 
defendant  was  the  duly  appointed,  qualified, 
and  acting  supervisor  of  the  road  district  in 
which  plaintiff's  lands  are  situated,  and  that 
two  legally  established  county  roads  ran  over 
and  upon  said  lands;  that  the  laying  down  of 
the  fences  as  alleged  was  for  the  purpose  of 
obtaining  access  to  a  bed  of  gravel  situated  on 
such  lands;  that  the  gravel  therein  was  neces 
sary  to  repair  said  county  roads,  and  that  such 
entry  was  for  the  purpose  of  securing  it  to  be 
used  thereon;  that  the  gravel  alleged  to  have 
been  dug  and  hauled  away  wa^  so  used;  that 
the  laying  down  of  the  fences,  and  the  digging 
and  carrving  away  the  said  gravel,  was  done 
in  a  prudent  and  careful  manner,  without  un- 
necessary damage;  and  that  Yamhill  county 
is  liable  for  such  damage  as  the  plaintiff  may 
have  sustained  thereby,  and  not  the  defendant. 
To  defendant's  separate  defense  the  plaintiff 
demurred,  alleging  that  it  did  not  state  facts 
BuflScient  to  constitute  a  defense  to  the  action. 
The  demurrer  being  overruled  by  the  court, 
the  plaintiff  refused  to  plead  further,  where- 
upon the  court  rendered  a  judgment  dismissing 
the  action,  and  awarding  the  defendant  costs 
and  disbursements,  from  which  judgment  the 
plaintiff  has  brought  this  appeaL 

Our  statute  makes  it  the  dutv  of  supervisors 
to  keep  the  roads  in  their  districts  open  and  in 
good  repair,  and  to  enable  them  to  do  so  they 
are  authorized  by  section  4092.  Hill's  Code, 
"to  enter  upon  any  lands  adjoining  or  near  the 
public  road  and  gather,  dig,  and  carry  away 
any  stone,  gravel  or  sand  .  .  .  necessary  for 
the  making  and  repair  of  any  public  road  in 
their  district;"  and  section  4098  provides  that, 
*if  any  person  shall  feel  aggrieved  by  the  act 
of  any  supervisor  cuttinf^or  carrying  away 
timber  or  stone  as  aforesaid  he  may  make  com 
plaint  thereof  in  writing  to  the  county  court  at 
any  regular  meeting  within  six  months  after 
fbe  cause  of  such  complaint  shall  exist,  and 
•uch  court  shall  proceed  to  assess  and  deter- 
mine the  damages,  if  any,  sustained  by  the 
complainant,  and  cause  the  same  to  be  paid  out 
U  L.  H.  A. 


of  the  county  treasuiy.*  The  plaintiff  con- 
tends that  these  provisions  of  the  road  law  are 
unconstitutional  and  void,  because  (1)  they  do 
not  provide  for  giving  notice  to  the  owner 
w  hose  pr()p«*rty  is  taken,  nor  (2)  for  his  parti- 
cipation in  the  selection  or  formation  of  the 
tribunal  upon  which  is  devolved  the  duty  of 
assea'iiog  his  damages.  Lands  for  highways, 
as  well  as  timber,  stone,  and  irravel  with  which 
to  make,  improve,  or  repair  them,  are  taken  by 
lieht  of  eminent  domain.  Cooley,  Const.  Lim. 
657.  By  the  constitution  of  this  state  it  is  pro- 
vided that  private  property  shall  not  be  taken 
for  public  use  without  Just  compensation,  and, 
except  in  case  of  the  state,  without  such  com- 
pensation first  assessed  and  tendered.  Const 
Or.  art.  1,  ^  18.  Under  this  provision  the 
private  property  of  the  citizen  cannot  be  taken 
against  his  will  for  any  purpose  other  than  a 
public  use,  nor,  except  in  case  of  the  atate. 
without  just  compensation  first  assessed  and 
tendered.  With  the  state  it  is  not  a  condition 
precedent  that  the  compensation  should  pre- 
cede or  be  concurrent  with  the  takinsr  of  pri- 
vate property  for  public  use.  It  may  appro- 
priate such  property  without  compensation 
being  first  assessed  and  tendered,  but  it  must 
make  provision  by  which  the  party  whose 
property  has  been  seized  can  obtain  just  com- 
pensation for  it.  Nor  is  this  all.  When  the 
public  exigencies  demand  the  taking  of  private 
property  for  public  use,  it  must  be  done  by 
due  process  of  law.  The  constitution  of  the 
United  Stages  provides  that  the  '*state  shall  not 
deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law."  Article  14,  §  1, 
amendments.  ''Due  process  of  law,"  Earle, 
</..  said,  *'is  not  confined  to  judicial  proceed- 
ings, but  extends  to  every  case  which  may  de- 
prive a  citizen  of  life,  liberty,  or  property, 
whether  the  proceeding  be  judicial,  adminis- 
trative, or  executive  in  its  nature,"  and  that, 
generally  stated,  it  meant  "an  orderly  proceed- 
ing, adapted  to  the  nature  of  the  case  in  which 
the  citizen  has  an  opportunity  to  be  heard»  and 
to  defend,  enforce,  and  protect  bis  rights." 
Stuart  V.  Palmer,  74  N.  Y.  191,  80  Am.  Rep. 
289.  Consistent  with  these  principles,  the 
property  of  a  citizen  cannot  be  taken  by  the 
power  of  eminent  domain  without  some  notice 
to  the  owner,  or  some  opportunity  being 
afforded  him,  at  some  stage  of  the  proceeding, 
to  be  heard  as  to  the  compensation  to  be 
awarded  him.  When  the  public  appropriates 
property  to  improve  or  repair  a  public  high- 
way, the  owner  is  entitled  to  a  hearing  or  to 
be  heard  as  to  the  compensation  which  he  is  to 
receive.  Upon  the  question  of  comjpensation 
Mr.  Lewis  says:  "All  the  authorities  agree 
that  the  owner  is  entitled  to  be  beard  as  a  mat- 
ter of  right,  and  consequently  that  he  is  entitled 
to  such  notice  as  will  give  him  an  opportunity 
to  be  heard."  Lewis,  Em.  Dom.  §  866. 
While,  therefore,  the  state,  when  taking  pri- 
vate property  for  a  public  use,  or  a  county  by 
its  authority,  is  not  bound  to  make  or  tender 
compensation  before  its  actual  appropriation, 
yet,  as  the  citizen  cannot  be  arbitrarily  de- 
prived of  his  property,  it  must  make  provision 
by  law  wherebv  the  owner  can  have  a  hearing 
or  be  heard  before  an  impartial  tribunal  as  to 
the  iust  compensation  to  be  awarded  him.  By 
section  4098,  eupra,  the  state  has  afforded  an 
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opportunity  to  any  person  aggrieved  by  the  act 
OT  any  supf^rvisor  in  entering  upon  bis  land 
ami  carrying  awav  grave),  etc.,  pursuant  to  the 
provisions  of  i<ection  4092,  to  be  iienrd,  and  iiis 
grievance  considered,  by  tbe  county  court, 
wbich  is  clothed  viitb  ample  power  to  deter- 
mine and  assess  bis  damages  and  cause  the 
tame  to  be  paid  by  tbe  county  upon  complaint 
In  writing  of  the  person  so  aggrieved.  This 
provision  undeniably  alTords  an  opportunity 
for  tbe  party  aggrieved,  wboae  property  baa 
been  taken  by  tbe  supervisor,  to  propound  his 
claim  f(ir  compensation;  and  tbe  fact  that  this 
duty  devolves  upon  him  as  a  preliminary  step 
is  no  objeciion  to  its  validity  or  constitutional- 
ity. It  not  onl  v  affords  a  remedy  to  which  the 
party  aggrieved  can  resort  to  have  his  com- 
peutiation  determined  and  assessed,  but  also 
provides  adequate  means  for  its  satisfar-tion  or 
payment  out  of  the  countr  treaf^ury  without 
risk  of  loss.  Hence  it  clearly  appears  that  be 
has  an  opportunity  to  be  heard  as  to  the  just 
comi>eosation  which  is  to  be  awarded  to  him, 
and  that  he  is  not  deprived  of  his  property 
withoat  due  process  of  law. 

But  it  is  claimed  that  the  owner  of  property 
taken  for  public  use  is  entitled  to  participate 
in  the  selection  of  tbe  tribunal  to  assess  his 
damages,  as  otheiwise  be  might  be  denied  a 
fair  and  impartial  trial,  and  thus  deprived  of 
the  just  compensation  guarantied  him  by  the 
constitution.  It  is  no  doubt  true  that  the  com- 
pensation must  be  determined  by  an  impartial 
tribunal,  but  as  Mr.  Elliott  says,  "the  character 
of  the  tribunal,  and  the  maimer  in  which  its 


I  members  shall  be  selected,  is  a  matter  to  be  de- 
termined by  tbe  legislature,  exf^f  pt  where  tbe 
constitution  directs  bow  tbe  tribunal  shall  be 
selected,  and  what  its  character  shall  be." 
Elliott,  Roads  &  Streets,  214-317.    As  to  how 

'  the  tribunal  to  assess  the  damaees  shall  be 
formed,  it  is  not  necessary  that  the  owner  of 
the  property  to  be  alTected  shall  be  consulted. 

'  A  court  or  judge,  with  or  without  a  jury,  is  an 
impartial  tribunal.  Lewis.  Em.  Dom.  tS  81& 
In  tbe  case  at  bar  tbe  county  court—composed 

I  of  the  judge  and  county  commissioners — is  th« 

I  tribunal  authorized  by  law  to  determine  and 
assess  tbe  damages,  and.  when  engaged  in  thi 
trauRaction  of  such  business,  exercises  judicial 
functions,  and  must  be  regarded  as  an  impartia» 
tribunal.  In  KendaU  v.  Post,  8  Or.  144.  it  wai. 
held  that  a  party  aggrieved  by  the  acts  of  a 
sor*ervisor,  who  bad  taken  stone  from  his  land 
to  repair  the  highway,  roust  resort  for  redrese 
to  the  county  court  while  transacting  county 
business,  to  determine  and  assess  bis  damages^ 
and  that  the  statute  was  not  unconstitutional 
because  it  authorized  such  court  to  assess  the 
damages  without  a  trial  by  jury.  As  tbe  8tate» 
by  the  right  of  eminent  domain,  may  take 
gravel  or  other  suitable  material  for  repairing 
public  hiehwaysfrom  adjoining  lands,  and  baa 
provided  an  impartial  tribunal  for  ascertaining 
and  paying  the  damages  suffered  thereby,  it 
results  that  the  party  atfected  must  apply  for 
redress  to  such  tribunal,  and  that  the  objec- 
tions urged  against  the  validity  of  the  acts  art 
not  tenable. 
The  judgment  mutt  thertfare  be  affirmed. 
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Josfah  DAYIE  et  aL 

V. 

LUMBERMAN'S  MINING  CO.,  Plff.  in  Err. 
(88  Mich.  48L) 

1.  A  contract  to  mine  ore  In  m  certain 
pit  at  a  certain  price  per  ton  **a8  long  as 
we  can  make  It  pay"  Is  too  indefinite  to  entitle 
the  contracting  parties  to  an  allowance  for  pro- 
spective profits  In  case  their  work  is  stopped  by 
tbe  other  party  to  the  contract. 

2.  The  words  ''aa  lon^  aa  we  can  make 
it  pay"  have  no  special  Biffnifloatlon  In  a  con- 
tract to  mine  ore. 

(November  18,  IfiOEB.) 

ERROR  to  the  Circuit  Court  for  Menominee 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  breach  by  defendant  of  a 
contract  to  pay  plaintiffs  forceriain  work  done 
in  the  operation  of  a  mine.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Meura,  Ball  A  Hanscom  and  B.  J. 
Brown,  for  plaintiff  in  error: 


Nora.— For  Indefiniteness  as  affeotinir  validity  of 
contracts,  see  also  Wells  v.  Alexandre  (N.  Y.)  16  L. 
B.  A. 218  (with  notion  validity  of  contract  for  pur- 
chase of  indefinite  quantity;  Barrow  8.  8.  Co.  v. 
Mexican  Cent.  B.Co.  (N.  7.)  17  L.  B.  A.  8S0;  Schwane- 
beck  V.  Smith  (MdJ  anU,  16a 
84L.R.A. 


The  contract  was  one  continuing  only  during 
the  pleasure  of  the  plaintiffs,  fi  was  equiv* 
alent  to  an  agreement  to  work  so  long  as  the 
plaintiffs  should  make  enough  to  satisfy  tbem. 
Contracts  to  be  valid  must  be  mutually  bind- 
ing. 

WiUeineon  t.  Eeawnrieh,  58  Mich.  574,  56 
Am.  Rep.  708. 

The  contract  was  too  indeflnite  and  uncer- 
tain to  be  capable  of  enforcement  against 
plaintiffs,  and  was  therefore  void  for  want  of 
mutuality. 

A  contract  to  employ  a  teacher  for  a  certain 
time,  and  to  pay  *'good  wages/'  is  too  indefi- 
nite to  be  valid. 

FairpUiy  ikhoot  Twp.  v.  (/Neal,  127  Ind.  95. 

A  contract  to  pay  one  of  two  notes  given  for 
corn,  if  the  com  market  should  advance  sutfl- 
ciently  to  justify  it,  is  void  for  uncertainty. 
I  Thompson  V.  Gartner,  78  Md.  474. 
(  The  reqniremrnt  of  "good  cause"  to  Justify 
tbe  revocation  of  an  agreement  is  too  vague  to 
constitute  a  binding  contract. 

Cummer  v.  Bvtts,  40  Mich.  822,  29  Am.  Rep. 
580. 

Words  used  in  a  written  contract  are  to  bo 
understood  in  their  plain,  ordinary  and  popu- 
lar sense,  unless  they  have  generally,  in  respect 
to  tbe  subject-matter,  as  by  tbe  known  usage 
of  trade  or  the  like,  acquired  a  peculiar  sense 
distinct  from  the  popular  sense  of  the  same 
words;  or  unless  the  contract  evidently  pointa 
out  that,  In  the  particular  instance,  and  in  or- 
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der  to  effectuate  the  immediate  intention  of 
the  parties,  it  should  he  understood  in  some 
'  other  and  particular  sense. 

2  Greenl.  Ev.  §  278. 

The  profits  which  the  plaintiff  were  allowed 
to  recover  were  too  uncertain,  contingent,  and 
speculative  to  found  a  verdict  upon. 

MeKinnon  y.  McEwan,  48  Mich.  108, 42  Am. 
Bep.  458;  AUU  v.  McLean,  48  Mich.  482;  Tal 
ecu  V.  Orippen,  52  Mich.  888.  See  Petrie  ▼. 
Law,  87  Mich.  454. 

If  the  words  **make  it  pay"  were  shown  to 
have  any  special  signiflcance,  other  than  the 
usual  meaning,  that  fact  would  not  affect  the 
contract  if  the  mining  captain  knew  of  no  such 
usage  and  did  not  contract  with  reference  to 
ItT^ 

See  2  Parsons,  Cont.  7th  ed.  878-876. 

Mr.  F.  O.  Clark,  with  Mr.  R.  C.  Flan- 
tdgBjif  for  defendants  in  error: 

Dnrand.  J,,  delivered  the  opinion  of  the 
court: 

On  October  7,  1889,  the  plaintiffs,  who  were 
practical  miners,  entered  into  a  verbal  agree- 
ment with  the  defendant  company,  through  its 
mining  captain,  to  go  to  work  in  what  is  called 
the  "Cave  Pit,"  and  were  to  receive  $1.50  per 
ton  for  all  the  ore  they  produced,  as  loog  as 
thev  could  make  it  pay.  The  plaintiffs  practi- 
cally agree  that  the  mining  captain,  with  whom 
the  contract  was  made  said  to  them  that  he 
would  give  $1.50  a  ton  for  all  the  ore  they 
could  produce  anywhere  in  the  pit,  to  which 
they  responded,  "All  right;  we  will  take  the 
contract,  and  work  it  as  long  as  we  can  make  it 
pay."  The  plaintiffs  were  to  put  in  skip  roads 
for  hoisting  the  ore,  and  were  to  put  it  in  posi- 
tion for  hoisting,  and  the  defendant  was  to 
furnish  the  hoisting  machinery  and  do  the 
hoisting.  Acting  under  this  contract^  the 
plaintiffs  went  to  work  in  the  pit.  They  lev- 
eled off^a  place  and  put  down  some  plank 
platforms  to  pile  ore  upon,  and  sorted  out  some 
ore  from  the  loose  rock,  and  took  some  ore  also 
out  of  a  seam  in  the  foot  wall  of  the  pit,  and 
placed  it  on  these  platforms.  On  the  morning 
of  the  third  day  after  they  began  to  work,  the 
captain  of  the  defendant  company  went  down, 
and  found  the  plaintiffs  digging  into  the  foot 
wall  of  the  pit,  upon  which  he  ordered  them  to 
quit  mining  at  that  point  A  controversy  then 
arose  between  him  and  the  plaintiffs  in  ref- 
erence to  where  they  had  a  right  to  dig,  and  as 
to  the  extent  of  their  right, which  ended  by  the 
plaintiffs  quitting  the  work.  The  plaintiffs 
contended  that  they  had  a  right  to  mine  at  any 
point  they  chose,  and  that  they  had  a  right  to 
dig  into  and  through  the  foot  wall, and  that  they 
had  a  right,  under  their  contract,  to  mine  all 
ore  which  might  be  newly  discovered  }yy  them 
after  digging  through  the  walls  of  the  pit,  and 
tLut  thev  were  not  confined  to  such  ore  as  they 
might  find  within  the  pit,  as  it  had  already 
been  opened  and  worked.  The  defendant  con- 
tends that,  even  if  the  contract  is  a  valid  one, 
it  merely^  had  reference  to  such  ore  as  might  be 
found  within  the  pit,  as  it  had  been  open^  and 
worked,  and  that  it  gave  them  no  right  to  dig 
or  break  through  the  walls  of  the  pit,  and  mine 
ore  found  outside  of  the  walls;  that  it  was 
essentially  what  is  known  among  miners  as  a 
"scramming  oontract,"  which  is  one  that  oon- 
f4L.R.  A. 


fers  the  right  to  mine  and  gather  such  ore  aa 
ma^  be  left  within  the  limits  of  a  mine  or  pit 
as  It  has  been  opened  and  mined  before,  that 
nothing  beyond  that  was  ever  thought  of,  and 
that  the  act  of  the  plaintiffs  in  breaking 
through  the  walls  of  the  pit,  and  mining  in  a 
newlv  discovered  vein  of  ore,  was  never  ocm- 
tem plated  by  the  parties;  and  that  it  would 
greatly  endanger  the  property  of  the  defend- 
ant, as  well  as  the  lives  of  the  miners,  by  ren- 
dering it  likely  to  cave,  as  had  happened 
before,  and  for  which  reason  it  is  alleged  this 
pit  was  named  "Cave  Pit;"  and  the  defendant 
insists  that  the  plaintiffs  were  stopped  from 
digging  in  the  foot  walls  for  the  reasons  stated, 
while  the  plaintiffs  contend  that  the  real  reason 
was  that  the  defendant  thought  that  they 
would  make  too  much  money  if  allowed  to 
mine  in  the  rich  vein  of  newly-discovered  ore 
beyond  the  foot  wall.  The  plaintiffs  also  con- 
tend that  the  term  employed  in  the  contract, 
"as  long  as  we  can  make  it  pay,"  has  a  special 
signification  amone  miners,  and  means  as  long 
they  could  make  "company  account"  wages, 
being  such  wages  as  the  company  was  then 
paying  by  the  day  for  such  work;  and  they  in- 
troduced some  testimony,  against  the  defend- 
ant's objection,  tending  to  prove  this  to  be  so. 
while  the  defendant  denies  that  this  is  so,  and 
contends  that  the  term  has  no  special  significa- 
tion. The  plain  tiffs  also  contend  that  they  bad 
discovered  a  body  of  ore  which  amounted  to  at 
least  17,000  tons,  and  that  if  they  had  been  al- 
lowed to  mine  it, — as  they  claimed  they  had  a 
right  to  do  under  the  contract  referred  to, — they 
would  have  realized  a  profit  of  $22,000;  whOe 
the  defendant  contends  that  this  is  not  true, 
and  that  the  dangers  and  contingencies  were  so 
great  that  no  estimate  of  profits  could  be  made 
which  would  be  at  all  reliable,  or  upon  which 
the  Jury  could  intelligently  act  in  attempting 
to  decide  upon  what  the  damages  should  be. 
The  questions  of  fact  were  all  f curly  submitted 
to  the  jurv,  who  found  a  verdict  of  $1,000  for 
the  plaintiffs,  rnd  a  judgment  for  that  amount 
was  thereupon  rendered  in  thHr  favor.  The 
defendant  claims  error. 

The  questions  we  are  called  upon  to  con- 
sider all  relate  to  and  depend  upon  the  two 
main  propositions  in  the  case,  which  are 
whether  or  not  the  contract  is  of  such  a  char- 
acter as  to  entitle  the  plaintiffs  to  damages  for 
its  breach,  and,  if  it  is,  then  whether  or  not 
the  profits  which  the  plaintiffs  claim  they 
would  have  made  if  they  had  been  allowed  to 
proceed  to  mine  the  ore,  as  long  as  they  could 
make  it  pay,  are  not  so  speculative,  uncertain, 
!  and  contingent  as  to  make  it  improper  to  per- 
mit the  jury  to  pass  upon  them  in  deciding  up- 
on the  damages  to  which  the  plaintiffs  are 
entitled.  We  have  sought  in  vain  for  a  valid 
reason  to  sustain  the  plaintiffs  in  their  conten- 
tion in  this  case,  but  we  cannot  do  so.  We  do 
not  think  the  contract  is  of  such  a  character  as 
to  be  enforceable  as  an  executory  contract. 
The  agreement  was  simply  that  the  plaintiffs 
would  work  at  mining  the  ore  in  "Cave  Pit"  for 
$1.50  per  ton  as  long  as  they  could  make  it  pay. 
No  limitations  were  put  upon  their  methods,  or 
how  or  in  what  manner  they  should  conduct  the 
work  in  order  to  make  it  pay , nor  does  it  give  the 
defendant  any  voice  in  deciding  upon  whether 
or  not   the  plaintiffs  could  make  It  pay. 


t804. 


Unioh  Sayings  Bask  &  Tbubt  Co.  t.  Gelbaoh. 


»» 


nor  does  it  place  the  subject  of  the  contract 
upon  any  certain  basis  upon  which  a  jury  can 
lawfully  and  justly  arrive  at  a  fair  rule  of  dam- 
Ages  in  case  of  its  violation*  Under  this  con- 
tract, the  plaintiffs  must  he  presumed  to  be  the 
sole  judges  of  whether  or  not  it  would  pay  them 
lo  do  the  work,  and  of  how  long  they  should 
continue  it.  Neither  do  we  think  that  the 
clause,  "as  long  as  th^  could  make  it  pay," 
has  any  special  signification  In  this  case.  It  is 
not  in  any  sense  ambiguous,  and  can  have  no 
different  meaning  when  applied  to  mioinff  than 
it  has  in  any  mechanical  or  agriculturiu  em- 
ployment It  is  a  term  used  daily  in  all  the 
different  enterprises  and  occupations  in  which 
men  are  engaged,  and  its  scope  is  so  well  un- 
derstood that  no  evidence  is  necessary  to  show 
what  it  is,  or  that  it  means  anything  different 
in  one  case  than  in  another.  When  a  party 
agrees  to  sell  articles  of  merchandise,  or  deliver 
the  productions  of  his  labor  to  another  at  a 
certain  price  as  long  as  he  can  make  it  pay, 
every  one  must  clearly  understand  that  the 
term  is  dependent  on  conditions  over  which  the 
promisee  has  no  control,  and  in  so  far  as  any 
one  has  the  power  to  make  the  term  effective, 
it  is  lodged  solely  in  the  promisor,  who  by 
iudicious  purchases  or  skillful  manipulations  of 
labor  may  be  able  to  make  a  transaction  pay 
when  a  more  careless,  negUgeot,  or  iroprovioent 
person  would  be  unable  to  do  so.  This  serious 
element  of  uncertainty  destroys  all  mutuality 
in  the  contract,  and  gives  the  promisor  full 
power  to  say  when  a  further  execution  of 
the  contract  will  not  be  advantageous,  because 
he  cannot  make  It  pay.  Contracts  cannot  arise 
where  there  is  no  mutuality,  nor  can  tbey  arise 
from  the  action  of  one  party  alone  where  the 
other  has  no  power  to  prevent  his  action.  The 
uncertainty  of  the  term,  "as  lone  as  we  can 
make  it  pay,"  employed  in  thu  contract,  is 
illustrated  m  the  case  of  Oummer  ▼.  Butts,  40 
Mich.  322,  29  Am.  Rep.  680.  In  that  case  the 
contract  stipulated  that  on  sixty  days'  notice  it 


might  be  canceled  by  either  party  for  ''good 
cause."  One  of  the  parties  terminated  the  con- 
tract whereupon  the  other  party,  who  insbted 
that  no  * 'good  cause"  for  his  dismissal  existed, 
brought  suit  to  recover  for  the  profits  he  would 
have  made  if  the  arrangement  had  not  been 
interrupted.  Mr.  Justice  Graves,  in  an  opi nlon . 
concurred  in  bv  the  entire  court,  says:  "The 
difficulty  is  inherent.  It  exists  in  the  terms 
adopted  by  the  parties.  The  requirement  of 
'good  cause,'  as  something  on  which  the  right 
to  revoke  by  one  or  the  other  should  depend,  is» 
as  here  introduced,  too  vague  to  be  fairly  in- 
telligible. The  phrase  in  such  connection,  as 
to  parties  and  subject-matter,  has  no  such  dto- 
tinct  sense  as  to  furnish  a  common  and  intelligi- 
ble criterion  for  the  parties,  or  an v  determinate 
sense  whatever.  It  is  impossible  to  say  that 
the  wills  of  the  parties  concurred,  ana  that 
each  meant  exactly  what  the  other  did,  or  even 
to  say  what  either  meant.  The  case  is  one 
where  the  parties  have  failed  to  express  them- 
selves in  terms  capable  of  being  reduced  to  law- 
full  certainty  by  judicial  effort."  The  same 
general  rule  is  laid  down  in  cases  cited  in  Am. 
&  Eog.  Encyclop.  Law,  pp.  844,  845,  and 
notes;  Blanchard  ▼.  Detroit,  L.  it  L,  M,  R  Co, 
81  Mich.  43,  18  Am.  Rep.  142;  CawoeU  v.  QHtbe, 
88  Mich.  881;  Wilkinson  y.  Eeavenriek,  68 
Mich.  674, 65  Am.  Rep.  708. 

Under  this  view  of  the  law,  we  must  hold 
that  the  plaintiffs  cannot  recover  under  this 
contract  for  any  prospective  profits  which  they 
might  have  made  if  they  hacf  been  allowed  to 
complete  it,  and  the  jury  should  have  been  so 
instructed.  As  this  disposes  of  the  case  in 
favor  of  the  defendant,  it  is  unnecessary  to 
discuss  the  question  of  damages,  or  any  other 
question  raided  by  the  record. 

It  follows  that  the  judgment  must  he  rftersed^ 
with  costs  of  this  court,  and  a  new  trial 
granted. 

The  other  Justices  concurred. 
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Ckorge   GELBACH,  Treasurer  of  Thurston 

County,  Bespt, 


.Wash.. 


The  rate  of  interest  on  »  oountj  war- 
rant, which  is  by  statute  to  draw  **legal  in- 
terest** after  presentation  to  the  treasurer  and 
indorsement  to  show  that  it  is  not  paid  for  want 
of  funds,  cannot  be  reduced  by  a  statute  reduc- 
ing the  rate  of  interest,  as  the  rate  which  first 
begins  to  run  upon  it  is  a  part  of  the  oontraot 
obligation. 

(fibyt  anduindafB,  JJ.  AitwnL) 


(March  m.  mLV 

APPEAL  by  petitioner  from  a  Judemeot  of 
the  Superior  Court  for  Thurston  County 
denying  a  writ  of  mandamus  to  compel  de- 
fendant, as  treasurer  of  Thurston  County,  to 
pay  county  warrants,  with  a  certain  rate  of  in- 
terest upon  them.     Reversed, 

The  facts  are  stated  in  the  opinions. 

Messrs,  A.  E.  Buell  and  Cfrowle^*  Snl* 
livan  A  Orosseup,  for  appellant: 

The  legal  rate  of  interest  at  the  time  of  the 
issuance  of  these  warrants  was  ten  per  cent  per 
annum. 

1  Hill,  Code,  ^  2785-8796. 

Without  any  statutory  proyision,  these  war- 
rants by  custom  wouia  draw  interest  at  the 
legal  rate. 


Nora— The  ground  of  the  above  decision  clearly 
Is  that  a  coun^  warrant,  presented  and  indorsed 
for  want  of  funds  becomes  under  the  Washlncrton 
statute  a  oontraot  for  interest  at  the  ezistinir  legal 
rate,  and  that  suob  oontraot  does  not  beoome  ma- 
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ture  until  notice  of  readiness  to  pay.  In  this  re- 
spect it  is  to  be  distinguished  from  a  Judgment  as 
to  which  see  note  to  the  case  of  Bockwell  y*  Butler 
(Oolo.)  17  L.  B.  A  beginning  on  p.  fiUl 


See  aUo  43  L.  K.  A.  634. 
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Beynumr  t.  Spokane,  6  Wash.  862. 

The  act  fixing  the  legal  rate  of  Interest, 
whirh  went  into  effect  June?,  1898,  can  have 
BO  effect  whatever  upon  contracts  and  obliga- 
tions created  and  existing  before  the  passage 
of  such  act,  and  the  contracts  or  obligations 
which  bore  interest  will  continue  to  bear  in- 
terest at  the  rate  fixed  by  the  law  at  the  time 
of  their  creation. 

Mcf'racken  v.  Hayward,  48  XT.  8.  2  How. 
60H,  611,  11  L.  897,  898;  Sutherland,  Stat. 
Const.  621;  Cooley,  Stat.  Lim.  6th  ed.  844. 

If  it  be  true  the  legislature  attempted  to 
change  the  rate  of  interest  upon  contracts 
made  prior  to  the  passage  of  this  act,  their 
effort  must  necessarily  result,  if  carried  into 
effect,  in  the  impairment  of  aU  contracts  pro- 
viding for  interest. 

Eawards  v.  Kearzey,  96  U.  S.  600,  24  L.  ed. 
796;  Effinger  v.  Kenney,  115  U.  S.  666.  29  L. 
ed.  496;  Koshkonong  v.  Burton,  104  U.  &  679, 
26  L.  ed.  890. 

The  constitution  makes  no  distinction  be> 
tween  express  and  implied  contracts. 

2  Story,  Const.  %  1877;  Fisk  ▼.  Jefferion 
Police  Jury,  116  U.  S.  181-184,  29  L.  ^.  687, 
688. 

Changing  the  rate  of  interest  does  not  affect 
existing  contracts  or  debts  due  prior  to  such 
enactment,  whether  they  are  evidenced  by 
Judgment  or  by  agreement  of  the  parties. 

ikfx  V.  Harlatt,  86  N.  J.  L.  889, 18  Am.  Rep. 
464;  BoekweU  Y.BuUer,  17  L.  R.  A.  611, 17  Colo. 
290;  Myiiek  v.  Battfe.  6  Fla.  846;  Soberte  v. 
Cocke,  28  Oratt.  207:  Bryan  t.  Moore,  1  Minor, 
(Ala.)  877;  Lee  v.  Davie,  1  A.  E.  Marsh.  897, 
10  Am.  Dec.  746. 

A  municipal  corporation  is  liable  Just  as  is  a 
private  corporation  or  an  actual  person  upon 
contracts  properly  assumed  by  the  corpora- 
tion. 

1  Beach,  Pub.  Corp.  §  216. 

Interest  is  allowed  when  it  Is  part  of  the 
contract,  or  as  penalty. 

Benssclaer  Olaes  Factory  y,  Beid,  5  Cow.  607; 
also  1  Sutherland,  Damages,  chapter  on  Inter- 
eht:  IJarmanson  v.  WiUon,  1  Hughes,  C.  C.  207. 

If  a  debt  ought  to  be  paid  at  a  particular 
time  and  is  not  then  paid  through  the  default 
of  the  debtor  compensation  in  damages  equal 
to  the  value  of  money  which  is  the  le^  inter- 
est upon  it,  shall  be  paid  during  such  time  as 
the  parry  is  in  default. 

1  Sutherland,  Damages,  p.  596. 

In  no  case  will  it  be  found  where  the  right 
to  interest  was  an  integral  part  of  the  contract, 
part  of  the  contract,  either  by  agreement  of 
parties  or  operation  of  law,  that  the  courts 
have  permitted  this  right  to  be  impaired. 

If  a  private  person  contracts  to  pav  "interest" 
the  rate  he  must  pay  is  determined  by  what  Uie 
legal  rate  was  at  the  date  of  his  contract. 

Ackene  v.  Winston,  22  N.  J.  Eq.  444. 

This  contract-right  to  inteiest  resting  in  this 
case  upon  specific  statute  would  be  equally 
valid  if  it  rested  on  customary  law. 

1  Sutherland,  Damages,  p.  582.  note. 

The  Interest  Act  of  February  21,  1898, 
should  be  construed  as  applying  to  warrants 
drawn  after  it  went  into  effect. 

Saunders  v.  Carroll,  12  La.  Ann.  798;  Bryan 
T.  Moore,  1  Minor  (Ala.)  377;  MacoUta  v.  Pack- 
QTd,  14  Cal.  179;  Lee  v.  Daiis,  1  A.  K.  Marsh. 
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897,  10  Am.  Dec.  746;  BeaU  y.  Amador  Com- 
pany,  85  Cal.  624. 

Mr.  Hilo  A.  Root,  for  respondent: 

Warrants  are  not  contracts  to  pay,  bnt  arfr 
merely  evidence  of  indebtedness,  and  a  meana 
of  pavment. 

Ame  V.  Harrie  County,  55  Tex.  51  and  casea 
cited;  Allison  v.  Juniata  Company,  50  Pa. 
854;  1  Dill.  Mun.  Corp.  4th  ed.  §§  485-187; 
Dan.  Neg.  Inst.  8d  ed.  §  427. 

Interest  is  allowed  on  warrants  after  pre- 
sentment only;  and  such  interest  is  in  the  na- 
ture of  damages  and  not  by  reason  of  any 
contract. 

It  is  not  the  issuance  and  delivery  of  a  war- 
rant that  causes  it  to  draw  interest;  but  it  i» 
the  refusal  of  payment  on  presentment. 

1  Hiirs  Code,  §  216;  Malianoy  Tu>p,  v.  Comry. 
108  Pa.  866;  Madieon  County  v.  Bartlett,  i 
111.  67;  Dan.  Neg.  Inst.  §  480. 

Where  interest  is  allowed  not  by  virtue  of 
contract  to  pay  it,  but  as  damages  for  default 
in  the  discharge  of  an  obligation,  the  legal  rtte 
must  govern;  and  if  the  legal  rate  be  changed, 
the  old  rate  will  be  allowed  up  to  date  of 
change  and  the  new  rate  thereafter. 

Sandert  v.  Lake  Shore  d  M.  8.  B,  Co.  94  N. 
T.  641,  and  cases  cited;  Wells,  Fargo  db  Co.  v. 
Davis,  106  N.  Y.  670;  1  Sutherland,  Dam- 
ages, ?§  868,  869. 

Where  one  contracts  to  pay  a  principal  sum 
at  a  certain  future  day  witn  interest,  the  inter- 
est prior  to  the  maturity  of  the  contract  is 
payable  by  virtue  of  the  contract  and  there- 
after as  damages  for  breach  of  the  contract. 

aBrien  v.  Young,  96  N.  Y.  429,  47  Am. 
Rep.  64,  and  cases  cited. 

Where  a  person  makes  his  promissory  note 
for  a  certain  sum  with  a  given  rate  per  cent 
interest,  the  note  will  draw  that  rate  until  ma- 
turity, and  the  statutory  rate  thereafter.  The 
interest  after  maturity  is  in  nature  of  damages^ 
and  not  by  agreement  of  partiea. 

Bolden  ▼.  Freedman*s  Sav.  db  T.  Co,  100  U. 
8.  72.  26  L.  ed.  567;  Breweter  v.  Wakefield,  65 
U.  S.  22  How.  118,  16  L.  ed.  801;  Bernhiselv. 
Firman,  89  U.  S.  22  Wall.  170,  22  L.  ed.  766; 
Eaton  V.  Boissonnault,  67  Me.  540,  24  Am. 
Rep.  62,  and  cases  cited;  Bennett  v.  Bates,  94 
N.  Y.  855;  Wells,  Fargo  db  Co,  v.  Davie^  supra; 
Searle  v.  Adams,  8  Kan.  515,  89  Am.  Dec. 
598;  Kitchen  v.  Branch  Bank  at  Mobile,  14 
Ala.  288;  White  y.  Curd,  86  Ky.  192;  Gardner 
V.  Barnett,  86  Ark.  477;  Talcott  v.  Mareton,  S 
Minn.  889;  Lash  ▼.  Lambert,  15  Minp.  416,  2 
Am.  Rep.  142;  BOl  v.  BeU,  25  S.iC.  152; 
Brown  v.  Bardcastle,  68  Md.  485;  Pearce 
V.  Hennessy,  10  R.  I.  223. 

When  a  state  changps  its  legal  rate  of  Inter- 
est, a  judgment  rendered  before  the  change  will 
draw  the  old  rate  up  to  the  date  of  the  change 
and  the  new  rate  tnereaf ter. 

Morley  v.  Uke  Sha-e  db  M.  8,  R.  Co.  14(r 
U.  S.  162.  86  L.  ed.  925;  (TBrun  v.  Young, 
95  N.  42S,  47  Am.  Rep.  64;  WeUs,  Fargo  * 
Co.v.  Davis, supra; White  Y.  LyonsA2C9\.  280. 

Where  a  judirment  is  given  for  a  certain 
amount  *'with  interest"  from  a  certain  date  in 
the  past,  the  interest  will  be  computed  so  as  to 
conform  to  any  changes  made  in  the  legal  rate 
during  such  period. 

W?ute  V.  Lyons,  42  Cal.  279;  Randolph  r. 
Bayue,  44  Cal.  369;  Stark  v.  Olney,  8  Or.  88. 
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If  it  be  conceded  that  the  obligation  to  pay 
Interest  arises  from  comract,  it  is  certainly 
only  an  implied  contract.  The  constitutional 
provisions  against  laws  impairing  the  oblisra- 
tions  of  contracts  do  not  apply  to  such  con- 
tracts. 

Barmanson  v.  WiUort,  1  Hughes,  C.  C.  207; 
Louitiana  v.  New  Orleans,  1C9  U.  S.  285,  288, 
27  L.  ed.  936,  087. 

No  obligation,  either  ex  contractu  ox  ex  de- 
Ueto,  can  draw  greater  than  legal  rate  of  in- 
terest except  by  erpress  agreement. 

BeU  ▼.  ml,  25  S.  C.  152. 

Stiles*  «/.,  delivered  the  opinion  of  the 
court: 

Appellant,  being  possessed  of  warrants  is- 
sued by  Thurston  county  in  1891-92,  upon  the 
call  of  respondent,  who  is  treasurer  of  the 
county,  presented  them  to  him  for  payment 
The  treasurer  offered  payment  of  the  principal, 
with  interest  at  10  per  cent  per  annum  until 
June  7,  1893,  and  at  8  per  cent  since  that  date. 
The  reason  for  the  difference  in  the  rate  of  in- 
terest offered  was  that  whereas,  prior  to  June 
7,  1893.  the  legal  rate  of  interest  in  this  state 
was  10  per  cent,  the  Act  of  February  21, 1898. 
which  took  effect  June  7,  reduced  that  rate  to 
8  per  cent.  The  Statute  (Gen.  SUt.  §  216)  re 
quires  the  treasurer,  when  he  has  no  funds  to 
pay  a  county  order  or  warrant  presented,  to  in- 
dorse it,  *'Not  paid  for  want  of  funds,"  with 
the  date  of  the  indorsement  over  his  signature; 
and  from  this  time  it  is  declared  the  order 
shall  draw  le^al  interest.  Tlie  contention  of 
the  appellant  is  (1)  that  the  language  and  in- 
tention of  the  Act  of  1893  are  wholly  proepec- 
tive;  (2)  whatever  may  have  been  the  intention 
It  was  not  within  the  power  of  the  legislature 
to  change  the  rate  which  prevailed  at  the  time 
when  the  orders  were  presented  and  indorsed. 

In  Saunders  v.  Carroll,  12  La.  Ann.  793,  the 
first  of  the  above  points  was  well  covered,  aod 
it  was  held  that  a  new  interest  law  would  not 
be  considered  as  applicable  to  cases  which 
arose  previous  to  its  passage  unless  the  legisla- 
ture, in  express  terms,  declared  such  to  be  its 
intention.  We  have  no  idea  that  our  legisla- 
ture of  1893  contemplated  for  one  moment 
that  public  obligations  of  this  class  would  be 
repudiated,  to  the  extent  of  one  fifth  of  the  in- 
terest thereon,  bv  the  passage  of  the  Act  of 
February  21.  The  act  itself  bears  no  evidence 
of  any  such  intention.  But  a  disposition  of 
the  case  upon  this  point  would  be  far  from 
satisfactory,  and  we  shall  consider  it  upon  the 
other  as  well.  It  is  agreed  that,  if  the  provis- 
ion in  regard  to  interest  of  10  per  cent  entered 
into  and  become  a  part  of  the  contract,  the 
legislature  could  not  impair  it  by  making  the 
reduced  rate  applicable  to  the  warrant  either 
before  or  after  the  passage  of  the  law;  but,  if 
the  exaction  of  interest  is  mere  penalty  for  the 
unlawful  act  of  detaining  money  due,  then  it 
is  conceded  that  it  is  changeable  with  the 
chanf^e  in  the  law.  A  county  order  or  war- 
rant 18  lacking  in  one  of  the  qualities  which 
make  notes,  bills,  checks,  etc.,  commercial  pa- 
per, viz.  •^negotiability."  This  lack,  how- 
ever, is  due  entirely  to  the  fact  that  it  is  open  to 
all  defenses  which  might  have  been  made  to  the 
daim  on  which  it  was  founded.  In  AVison 
▼.  Juniata  County,  50  Pa.  851,  it  was  held,  fol- 
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lowing  DyerY.  Covington  Twp.  19  Pa.  200.  that 
such  warrants  were  not  even  contracts  upon 
which  a  suit  could  be  maintained,  but  that  the 
original  indebtedness  was  the  sole  ground  of 
action.  There  are  some  other  cases  of  like 
tenor,  perhaps,  but  they  do  not  express  the 
current  law  of  such  mai  ters.  Dillon  on  Mu- 
nicipal Corporations,  §^  485-487,  and  Daniel  on 
Negotiable  Instruments,  ^^  437-430,  treat  th<'.se 
warrants  as  only  somethins^  less  in  negotiubil- 
ity  than  notes  or  bonds,  and  therefore  not  com- 
mercial paper. 

This  court,  in  Seymovr  v.  Spokane,  6  Wash. 
862,  maintained  a  doctrine  exactly  the  contrary 
of  that  put  forth  in  Pennsylvania  and  a  few 
other  states  concerning  the  payment  of  inter- 
est on  warrants  where  no  statute  required  it. 
But  however  the  case  may  be  elsewhere,  or 
in  other  cases,  we  are  satisfied  that  it  cannot 
be  held  here  iha^  a  county  warrant  is  not  a 
contract  to  pay  i6oney.  Our  statutes  govern- 
ing the  presentation  and  allowance  of  claims 
against  counties,  and  the  issuance  of  warrants 
for  the  sums  allowed,  plainly  contemplate  that 
the  transaction  between  the  claimant  aod  the 
county  is  to  be  mersred  in  the  warrant,  and 
settled  by  it.  Just  as  fullv  as  is  a  store  account 
between  a  merchant  and  bis  customer  when  tfte 
latter  gives  his  note  for  the  balance  found  duo 
upon  the  former's  books.  One  of  the  princi- 
pal reasons  we  find  given  in  the  cases  alluded 
to  for  not  allowing  interest  on  warrants,  where 
there  has  been  no  custom  and  no  statute,  is  that 
people  who  have  dealt  with  a  county  have,  by 
advancing  the  price  of  their  goods,  discounted 
the  face  of  their  claims  before  their  warrants 
are  issued.  But  here  we  have  the  law  making 
the  payment  of  interest  mandatory,  so  that  one 
who  deals  with  a  county  knows  that  he  is  ex- 
pected to  sell  to  it  on  a  cash  basis,  the  same  as 
ne  does  to  a  private  individual,  making  him- 
self whole  for  delay  in  payment  out  of  the  in- 
terest reouired  to  be  paid  him.  When  the 
dealer  delivers  goods  to  the  county,  it  is  just 
as  much  implied  that  he  shall  have  interest  at 
the  legal  rate  from  the  time  his  warrant  is 
presented  as  that  he  shall  have  his  claim  passed 
upon  and  a  warrant  issued  for  vbe  amount 
found  due.  But  it  is  said  that  the  right  to  in- 
terest exists  only  because  it  is  given  by  statute 
as  a  penalty  for  the  county's  nonpayment  on 
demand,  to  which  the  sutlicient  answer  is  that 
every  right  which  a  creditor  has  against  a 
county  is  to  precisely  the  same  extent  statu- 
tory. The  right  to  sue,  the  right  to  have  a 
claim  allowed,  the  right  to  have  a  warrant, 
and  to  have  it  paid.  aU  depend  on  statutes 
which  are  none  the  less  necessary  to  the  exist- 
ence of  any  of  these  rights  because  they  are 
universal  accompaniments  of  county  organ- 
ization. The  obligation  to  pay  interest  is  no 
less  one  of  contract  when  the  claim  for  inter- 
est is  based  upon  a  transaction  growing  out  of 
contract,  because  the  burden  of  paying  inter- 
est is  imposed  upon  the  county  oy  a  statute. 
Its  obligation  to  pay  the  principal  has  the  same 
foundation. 

The  onljT  question  which  remains,  then,  is 
whether,  since  the  warrant  has  read  into  it  a 
contract  to  pay  ''legal  interest,"  it-can  be  held 
that  the  rate  is  to  vary  as  the  legal  rate  is 
changed  by  statute  from  higher  to  lower,  and 
vice  versa.    It  is  claimed  that  there  is  notice  iu 


Washikgton  Sufremb  Court. 


Mas., 


the  statute  itself  that  tbe  rate  which  is  legal  at 
one  time  ma3'  be  chaDged  later,  and  that  the 
"warraut  bolder  takes  the  risk  of  the  change.  To 
support  this  proposition  a  number  oi  cases  are 
cited  which  hold  the  rule  to  be  that,  where  a 
note  provides  for  'interest"  from  tbe  date  until 
maturity,  the  rate  recoverable  after  the  ma- 
turity may  be  changed.  These  cases  are  based 
upon  the  principle  that  the  interest  before  the 
maturity  is  based  upon  the  contract,  while  that 
after  is  dependent  upon  the  rules  as  to  dam- 
ages. But  no  case  is  produced  which  holds, 
nor  is  it  claimed  by  respondent  that  where  a 
note  provides  for  "interest,"  or  "leifal  inter- 
est," until  maturity,  any  change  in  tbe  interest 
law  has  been  held  to  apply  so  as  to  raise  or 
lower  the  rate  recoverable  up  to  maturity;  that 
is.  the  universal  holding  is  that,  where  the 
right  to  interest  is  based  on  the  contract,  it  is 
the  legal  rate  at  the  dale  of  the  contract  which 
must  prevail,  and  cannot  be  altered.  Eosh- 
konong  v.  Burton,  104  U.  S.  668.  26  L.  ed.  886. 
Now,  a  warrant,  under  our  statutes,  is  a  prom- 
ise to  pay  it  in  its  order  of  issue,  when  money 
applicable  to  it  comes  into  the  treasury,  and 
its  maturity,  by  analogy  with  a  note,  is  the 
lime  when  the  treasurer  gives  notice  of  his 
readiness  to  pay  it,  and  stops  the  interest.  Re- 
spondent says  that,  if  a  warrant  is  considered 
as  a  contract,  it  is  one  which  becomes  due  in- 
stantly upon  presentation,  and  therefore  the 
interest  upon  it,  like  that  upon  a  past  due  note, 
is  only  allowed  as  damages.  But  there  is  this 
difference:  A  note  can  be  sued  upon,  judg- 
ment taken,  execution  issued,  and  property 
levied  upon  and  sold,  and  tbe  debt  paid;  but 
no  action  lies  either  upon  a  warrant  or  the 
original  debt.  In  tbe  case  of  the  note  interest 
after  maturity  or  judgment  is  the  penalty  in- 
flicted for  the  wrongful  failure  to  pay;  but 
with  the  warrant  the  forbearance  enforced  by 
the  condition  of  the  public  treasury  is  the  rea- 
son at  bottom  of  the  allowance  of  interest.  It 
is  the  private  debtor's  fault  that  he  does  not 
pay;  but  it  is  not  the  fault  of  the  county, 
which  must  exist,  but  cannot  pay  faster  than 
it  receives  the  means  to  pay  with.  It  is  also 
said  that  the  law  allows  interest  at  different 
rates,  from  time  to  time,  according  as  the  value 
of  money  is  supposed  to  vary,  and  purely  as 
compensation  for  the  detention  of  money. 
Such  is  the  theory  of  it  when  it  is  allowed  as  a 
penalty;  but,  as  we  have  seen,  this  theory  has 
no  application  when  the  payment  of  interest 
is  based  upon  a  contract,  although  that  con- 
tract merely  provides  for  the  legal  rate.  Re- 
spondent is  forced  to  admit  that  if,  instead  of 
passinff  a  new  law  merely  lowering  tbe  legal 
date,  the  legislature  had  simply  repealed  sec- 
tion 2795  of  the  General  Statutes,  upon  this 
theory,  all  interest  on  county  warrants  would 
have  stopped  June  7,  or,  if  the  rate  had  been 
doubled,  interest  on  such  warrants  after  that 
rate  at  20  per  cent  would  have  been  recovera- 
ble. Such  a  conclusion  would  alone  be  suffi- 
cient to  stamp  such  a  theory  as  wholly  unrea- 
sonable. Public  policy  can  justly  nave  but 
little  to  do  with  such  matters,  but  the  import- 
ance of  maintaining  the  public  credit  is  not  to 
be  estimated  at  nothing.  Repudiation  of  pub- 
lic obligations  is  not  to  be  thought  of  in  these 
days,  and  cannot  be  tolerated  in  the  guise  of 
reduced  interest  on  past  transactions  any  more  I 
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than  would  a  clipping  of  the  principal.  Nor, 
as  has  been  said  before,  do  we  believe  the  leg- 
islature had  any  such  intention  in  enacting  toe 
new  law.  Other  statutes  make  ample  provis- 
ion by  which  the  counties  can  at  any  time  fund 
their  legal  indebtedness  at  as  low  rates  as 
money  can  be  procured  for,  thereby  paying  off 
at  a  stroke,  all  their  high  interest  bearing  war- 
rants, and  placing,  themselves  on  a  cash  found- 
ation. In  tue  meantime  they  ought  to,  and 
under  the  law  can,  do  no  less  than  meet  their 
obligations  upon  the  same  terms  as  a  private 
person.  Having  contracted  to  pay  interest  on 
their  warrants  at  10  per  cent,  that  rate  is  due 
on  the  holder.  Jvdgment  revened,  and  re- 
manded, with  directions  to  set  aside  the  orda 
of  dismiissal  and  proceed  with  the  cause. 

Dunbar,  Oh,  J,,  and  Soott,  J.,  ooncor. 

Hoyt,  J.,  dissenting: 

I  am  unable  to  agree  with  the  conclusions  of 
the  majority  announced  in  the  foregoing  opin- 
ion. Under  well  settled  rules  of  law,  money 
due  and  unpaid,  if  the  amount  thereof  is  liqui- 
dated, will  draw  interest  at  the  legal  rate.  It 
is  equally  well  settled  that  an  exception  to  such 
rule  exists  in  favor  of  the  sovereignty  and  of 
its  necessary  agencies  in  the  government;  that, 
under  such  exception,  sums  due  and  unpaid 
will  not  draw  interest  unless  there  is  express 
statutory  provision  therefor,  or  such  universal 
custom  and  acquiescence  therein  as  to  have  the 
force  of  express  legislation.  It  is  conceded  that 
counties  are  necessary  agencies  of  the  state,  and 
are  entitled  to  tbe  benefits  of  this  exception. 
It  must  follow  that  the  warrants  in  question, 
being  claims  against  a  county,  will  only  draw 
interest  by  virtue  of  the  express  provision  of 
the  law  which  provides  that  after  they  have 
been  presented,  and  payment  refused  for  want 
of  funds,  they  shall  draw  interest  at  the  legal 
rate.  Without  this  provision  the  warrants 
would  draw  no  interest,  and  the  sole  object  of 
its  enactment  was  to  place  counties  upon  the 
same  basis,  so  far  as  the  payment  of  interest 
on  money  due  was  concerned,  as  private  indiv- 
iduals were,  without  any  legislation.  If  tbe 
money  was  due  from  a  private  individual,  it 
would  draw  interest  at  the  legal  rate  which  was 
or  should  l>e  established  during  the  time  that 
payment  was  delayed;  and  tbe  fact  that  a  cer- 
tain rate  was  the  legal  rate  at  tbe  time  the  mon- 
ey became  due  would  not  establish  that  as  the 
necessary  rate  until  payment  If  the  legisla- 
ture should  change  the  legal  rate,  the  changed 
rate  would  obtain  from  the  date  the  law  mak- 
ing the  change  went  into  effect.  If  a  note  is 
given  bearing  a  certain  rate  of  interest,  and 
nothing  is  said  about  the  rate  which  it  shall 
draw  after  maturity,  the  great  weight  of  au- 
thority  is  to  tbe  effect  that  after  such  maturity 
it  will  only  draw  interest  at  the  le^  rate,  un- 
affected by  the  contract  rate  set  out  in  the  note. 
In  a  case  of  this  kind  there  would  be  much 
sreater  reason  that  the  rate  of  interest  as  spec- 
ified in  the  contract  should  continue  to  attach 
to  the  use  of  the  money  after  a  violation  of  its 
terms  than  that  the  rate  in  existence  at  the  time 
a  warrant  was  presented  for  payment  should 
continue  to  be  the  rate  as  to  the  money  repre- 
sented by  such  warrant,  uninfluenced  by  the 
fact  that  the  legal  rate  (had  been  changed  by 
the  legislature. 
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What  to  said  in  the  opinion  of  the  majority 
« to  the  rii^ht  of  one  furnishing  goods  for  the 
county  growing  out  of  the  rate  of  interest 
which  prevailed  at  the  time  such  goods  were 
furnished  needs  no  attention,  for  the  reason 
that  it  is  not  contended  on  the  part  of  the  ap- 
pellant that  the  rate  of  interest  upon  the  mon- 
ey due  for  such  goods  would  he  established 
prior  to  the  time  of  the  issue  and  presentation 
of  the  warrant. 

Something  to  said  about  public  policy,  but, 
in  my  opinion,  considerations  of  that  kmd  can 
have  no  influence  in  the  determination  of  thto 
question,  for  the  reason  that  the  law  seems  to 
me  clear,  when  the  object  to  be  accomplished 
by  the  legislation  to  taken  into  consideration. 
If,  from  the  language  of  the  provision,  it  was 
clear  that  the  legal  rate  named  therein  referred 
exclusively  to  such  rate  at  the  date  of  the  pres- 
entation of  the  warrant,  such  fact  would  not 
warrant  the  construction  placed  thereon,  for 
the  reason  that  the  rate  prescribed  was  not  a 
contract  rate,  but  was  in  the  nature  of  a  pen- 
alty for  the  nonpayment  of  the  money,  like  the 
penalty  imposed  for  the  nonpayment  of  a  Judg- 
ment, which  it  is  conceded  is  within  the  con- 
trol of  the  legislation,  unaffected  by  the  rate 
of  interest  establtohed  by  law  at  the  date  of  the 
entry  of  the  judsrment.  But,  as  I  read  the 
provision,  it  has  no  particular  reference  to  the 
date  of  the  presentation  of  the  warrant,  but  is 
simply  a  general  provision  applying  to  all  war- 
rants by  which  it  to  provided  that,  during  the 
time  the  money  doe  thereon  to  unpaid,  such 
money  shall  draw  interest  at  such  rate  as,  from 
time  to  time,  shall  be  established  by  law  as  the 
legal  rate.  The  construction  contended  for  by 
the  appellant  would,  in  my  opinion,  only  be 
warranted  if  the  statute  was  to  the  effect  that 


after  the  presentation  of  the  warrant  it  should 
draw  interest  at  the  legal  rate  at  the  date  of  its 
presentation.  The  general  language  used,  and 
the  statement  that  the  warrant  shalldraw  inter- 
est at  the  legal  rate,  when  fairly  interpreted, 
should  only  he  held  to  mean  that  the  legal  rate 
referred  to  to  that  prevailing  from  time  to  time 
while  the  warrant  remains  unpaid. 

I  am  unable  to  find  anything  in  the  language 
used  to  show  an  intention  on  the  part  of  the 
legislature  to  create  a  legislative  contract.  It 
only  appears  therefrom  that  the  state  and  its 
counties  should  be  put  upon  the  same  footing 
as  individuato,  and  be  required  to  pay  for  the 
use  of  money  retained,  after  it  to  due,  a  fair 
compensation;  and  such  compensation  to  fixed 
at  the  legal  rate,  which  is  fixed  by  the  legisla- 
ture from  time  to  time,  as  the  value  of  the  use 
of  money  changes.  There  to  no  reason  why 
the  legislation  should  be  so  construed  as  to  com- 
pel the  payment  of  more  than  a  fair  compensa- 
tion for  the  use  of  the  money.  ISuch.  how- 
ever, to  the  result  of  the  construction  given  by 
the  majority.  The  Judgment  directed  will  re- 
quire the  county  of  Thurston  to  pay  for  the 
use  of  ithe  money  10  per  cent,  when  the  use 
has  been  by  law  declared  to  be  worth  only  8 
per  cent.  Stress  is  placed  upon  the  fact  that 
the  retention  of  the  money  by  the  county,  bte- 
ing  caused  by  the  state  of  its  treasury,  should 
put  it  upon  a  different  basis  than  an  individual 
whose  neglect  to  pay  is  caused  by  want  of 
funds.  I  can  see  no  reason  whatever  for  so  dis- 
criminating against  a  county,  which  is  but  one 
of  the  agencies  through  which  the  state  does 
its  business. 

Anders*  J.:    I  concur  in  the  above. 
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1.  ▲  bag^i^gemaa  on  »  train  Is  not 
merving  his  master  in  dellverinif 
drlll8»  which  are  carried  merely  to  acoonmio- 
date  persons  who  have  no  contract  with  the  car- 
rier and  for  which  the  carrier  receives  no  bene- 
llt,  and  therefore  his  neffllKenoe  In  tbrowinff  the 
drills  from  the  car,  by  which  a  person  to  whom 
they  were  sent  is  injured,  does  not  make  the  car- 
rier liable. 

2*  The  knowled^^  of  a  conductor  that 
a  ba^rfrageman  on  the  train  over  whom  he  has  no 
control  whatever  is  carrying  articles  as  an  ao- 
oommodation  is  no  notice  to  the  carrier. 

8.   The  Ikct  that  articles  were  sent  by 


a  ticket  a^ent  does  not  make  a  railp 
road  company  liable  for  negligence  of  a 
baggageman  in  throwing  them  from  a  train  and 
iDjurlDg  the  person  to  whom  they  were  sent, 
where  they  were  sent  by  the  ticket  agent  for  his 
own  benefit  and  carried  by  the  baggageman 
merely  as  an  accommodation,  without  the  aiip 
thorite  or  knowledge  of  the  carrier. 

(May  8,  1894.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Louisiana  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Spencer  Si  Mosman.  for  appcl- 
pellant: 

In  order  to  render  the  master  liable  foi  the 


NoiB.— An  important  illustration  of  an  em01oy6*s 
aervioes  for  a  third  person  outside  the  line  of  his 
duty,  while  performing  similar  services  withm  the 
line  of  his  duty  is  presented  in  the  present  case, 
flomewbat  similar  in  respect  to  the  relation  of  the 
carrier  to  the  person  gratuitously  served  by  the 
cmploy6  but  not  turning  on  the  question  of  the 
•oope  of  employment  of  the  employ^  whose  negll- 
94L.KA. 


gence  causes  the  injury  are  caws  as  to  the  right  of 
a  person  to  be  considered  a  passenger  in  respect  to 
negligence  of  the  carrier  when  he  is  wrongfully 
nding  on  a  railroad  train  by  favor  of  trainmen 
and  without  payment  of  fare.  See,  as  to  these, 
McVeety  v.  Bt  Paul,  M.  ft  M.  R.  Go.  (Minn.)  11  L. 
B.  A.  174.  Also  Atchis'jn,  T.  ft  S.  F.  S.  Co.  v.  Head- 
land (Colo.)  SOL.  B.  A.  822. 


See  also  ^6  L.  K.  A.  806. 
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nogli^ent  act  of  his  servant,  the  act  of  the  ser- 
vant must  be  done  in  the  course  of  his  em- 
ploy ment.  The  master  is  never  liable  for  the 
acts  of  the  servant,  which  are  not  connected 
with  the  particular  service  he  has  employed 
the  servant  to  perform.  If  the  negligence  oo- 
carred  while  the  servant  was  doing  something 
inconsistent  with  bis  duty  to  his  master,  the 
mafiter  cannot  be  held  liable.  The  act  must 
pertain  to  the  duties  which  he  was  employed 
to  perform.  If  the  iotention  of  the  servant  in 
cfl Frying  and  delivering  the  drills,  in  doing 
which  the  negligence  occurred,  was  to  serve 
himself,  or  to  serve  another  than  the  master, 
the  master  is  not  liable. 

QarreUien  v.  Duenckel,  60  Mo.  104,  11  Am. 
Bep.  405;  Cousins  ▼.  Hannibal  A  8t.  J.  R.  Co. 
66  Mo.  576;  MiteheU  v.  Crassweller,  18  C.  B. 
286;  McCUnaghan  ▼.  Brock,  5  Rich.  L.  17; 
^etens  ▼.  Wot»dward,  L.  R.  6  Q.  B.  Div.  818; 
Totoanda  Coal  Co.  v.  Heeman,  86  Pa.  418; 
Farber  v.  Missovri  Pae.  R.  Co,  S2  Mo.  App. 
881;  Jackson  ▼.  St.  Louis,  I.  M.  A  8.  R.  Co. 
87  Mo.  480.  56  Am.  Rep.  460;  Mvrphy  v.  Car- 
am,  8  Hiirlst.  &  C.  462;  Foster  v.  Es^  Bank, 
17  Mass.  508,  9  Am.  Dec.  168;  Cunningham  v. 
Grand  Tnmk  R.  Co.  81  U.  C.  Q.  B.  860; 
Walton  V.  AeiD  York  Cent.  Sleeping  Car  Co, 
189  Mass.  556. 

Under  the  facts  and  circumstances  of  this 
case,  it  is  entirely  immaterial  what  purpose  or 
motive  actuated  James,  and  induced  him  to 
carry  the  drills.  A  master  has  a  right  to  de- 
termine himself,  and  assign  to  his  servants 
their  duties,  and  no  assumption  by  a  servant 
of  duties  not  assigned  to  him,  will  oring  those 
duties  within  the  course  of  his  employment, 
as  defined  by  the  master. 

Marion  v.  Chicago,  R  I.  d  P.  R.  Co.  59 
Iowa,  428,  44  Am.  Rep.  687;  Cunningham  ▼. 
Grand  TYunk  R.  Co.  and  Murphy  v.  CaraUi, 
supra;  Oil  Creek  <ft  A.  River  R.  Co  ▼.  Eeigh- 
ran,  74  Pa.  816;  McDaniel  v.  Highland  Aw.  <t 
B.  R.  Co.  90  Ala.  64;  Flower  ▼.  Pennsylvania 
R.  Co.  69  Pa.  210,  8  Am.  Rep.  251;  Sherman 
Y.  Hannibal  db  St.  J.  R.  Co.  12  Mo.  62;  New 
Orleans,  J.  d  G.  N.  R.  Co.  ▼.  Harrison,  48 
Miss.  112,  12  Am.  Rep.  856. 

Defendant's  train  baggageman,  James,  was 
not  an  agent  with  general  and  undefined  power. 

As  general  agent  and  foreman  of  the  lime 
company  he  had  for  years  dealt  with  these 

general  agents  possessing  these  general  powers; 
e  was  bound  to  know  the  general  course  of 
transacting  business  by  railroad  companies. 

2  Redf.  Railways,  ^§  183.  184;  Logan  v. 
Hannibal  A  St.  J.  R.  Co.  77  Mo.  687. 

Whoever  deals  with  an  agent  constituted 
for  a  special  purpose,  deals  at  his  peril  when 
the  aeent  passes  the  precise  limit  of  bis  power. 

2  Kent,  Com.  7th  ed.  p.  793;  Noyes,  Max- 
ims, chap.  44;  1  Parsons,  Cont.  41;  Tate  v. 
Evan9,  7  Mo.  420;  Wheeler  &  WiUon  Mfg.  Co. 
Y.  Gitan,  65  Mo.  92;  Maberry  v.  Chicago^  R, 
I.  d:  P.  R.  Go.  75  Mo.  492;  Tucker  v.  St.  Louis, 
K.  C.  d  N.  R.  Go.  54  Mo.  177;  Chouteau  v. 
FilUy,  50  Mo.  174. 

It  IS  not  a  question  of  the  scope  of  the  train 
baggageman's  duty,  but  the  question  is.  Did 
he  exceed  or  transcend  his  powers  and  author- 
ity?   If  he  did.  the  defendant  is  not  bound. 

Oaford  y.  Peters,  28  ill.  484;  Golden  y.  New- 
brand,  62  Iowa,  59,  85  Am.  Rep.  257. 
94Ii.a  A. 


As  James  was  a  special  agent  whose  dutie» 
and  course  of  employment  only  authorized 
him  to  act  for  the  defendant  as  the  custodiaa 
en  route  of  the  baggage  of  its  passengers,  and 
as  these  drills  did  not  belong  to  any  passenger, 
and  clearly  were  not  baggage,  the  law  would 
hold  that  the  baggageman  was  acting  for  him- 
self and  not  the  defendant,  in  receiving,  car- 
r3ring  and  delivering  these  drOIa 

Satterly  v.  Groat,  1  Wend.  272;  Bard  y. 
Tohn,  26  Pa.  482;  Brown  y.  Purvianee,  2^ 
Harr.  &  G.  816;  Gordon  ▼.  Rolt,  7  Dowl.  & 
L.  87;  Lygo  Y.  Newbold,  24t  Eng.  L.  &  Eq.  607; 
Burke  y.  Shaw,  59  Miss.  448,  &  Am.  Rep  870;. 
Morier  v.  St.  Paul,  M.  dt  M.  R.  Co.  81  Minn. 
851,  47  Am.  Rep.  798;  Rayner  y.  MiteheU,  U 
R  2  C.  P.  Div.  855. 

It  was  a  purely  voluntary  act  on  the  part  of 
James,  outside  the  course  of  his  employment, 
for  the  consequences  of  which  the  law  would 
not  hold  the  master  liable,  and  certainly  the- 
law  would  not  hold  the  master  liable  to  the- 
party  who  had  induced  the  servant  to  perform 
for  him  a  gratuitous  act  without  the  master's- 
consent 

Olive  Y.  Whitney  Marble  O?.  106  N.  Y.  292; 
Chateau  y.  Steamboat  St.  Anthony,  16  Mo.  216; 
Hoar  Y.  Maine  Cent.  R.  Co.  70  Me.  65,  85  Am. 
Rep.  299;  Snyder  v.  Hannibal  d  St.  J.  R  Go. 
60  Mo.  418. 

Under  the  evidence  in  this  case,  the  law  will 
hold  that  James,  in  receiving  carryin|r  and 
delivering  these  drills  was  pro  hoe  rice,  the- 
servantof  theplainttff.and  not  of  thisdefendant 

Oil  Greek  d  A.  River R.  Co.  v.  Keighron.  74 
Pa.  816;  Mound  City  Paint  d  Color  (Jo.  v.  Con- 
Ion,  92  Mo.  229;  Adams  v.  Cost,  62  Md.  264,  60 
Am.  Rep.  211. 

Having  trusted  exclusively  to  the  baggage- 
man for  the  favor,  Walker  cannot  now  clain^ 
to  have  recourse  on  another  party. 

Silver  y.  Jordan,  186  Mass.  819;  Winchester 
Y.  Howard,  97  Mass.  808,  98  Am.  Dec.  93; 
Raymond  v.  Crown  Eagle  Mills  Proprs.  2  Met. 
819;  SchepJHn  Y.  Dessar,  20  Mo.  App.  669; 
Ferris  v.  Thaw,  72  Mo.  446;  Hovey  v.  Pitcher, 
18  Mo.  191. 

Where  A  surreptitiously  employs  the  ser- 
vant of  B  to  perform  for  him  a  service,  the- 
law  conclusively  presumes  that  in  that  service 
he  is  the  agent  of  A  alone,  and  A  will  not  be 
heard  to  say  that  the  man  was  B's  agent  in 
the  performance  of  the  service. 

Fitzsimmons  y.  Southern  Ekrp.  Co.  40  Ga. 
830,  2  Am.  Rep.  677;  Robinson  v.  Jartis,  25 
Mo.  App.  426. 

Walker  knew  that  the  carriage  of  said  drills 
was  inconsistent  with  the  duty  of  a  train  bag- 
gageman; was  in  violation  of  defendant'^ 
rules,  and  was  in  fraud  of  its  interests  and 
business,  and  the  case  falls  dearly  under  the 
decisions  in — 

Snider  v.  Crawford,  47  Mo.  App.  8;  Do- 
steiger  v.  HolUngton,  17  Mo.  App.  888;  Lewi^ 
V.  Slack,  27  Mo.  App.  119. 

Ordinary  care  only  required  the  baggage- 
man to  use  reasonable  means  to  protect  Walker 
in  the  position  in  which  he  was  known  by  him 
to  be. 

Boland  v.  Missouri  R  Co.  86  Mo.  484; 
Masdiek  v.  St.  Louis  R.  Co.  71  Mo.  276;  Brawt^ 
V.  Congress  d  Baker  Street  R  Co.  4Si  Midu 
158;  Boy^  ▼•  Graltain,  5  Mo.  App.  40a 
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Me$tr%,  Ti^9  A  Ball  also  for  appellaDt 

Metars,  Harrison  A  Mahan,  for  re- 
spondent: 

The  defendant  should  have  shown  plaintiff 
ordinary  care.  It  was  defendant's  duty  to 
maintain  the  place  where  he  put  the  letters  on 
its  train  in  a  reasonably  safe  manner,  and  hav- 
ing failed  to  do  so,  de^ndant  is  liable. 

Moore  v.  Wabasli,  St.  L.  d  P.  E.  Go.  84  Mo. 
487;  Bennett  v.  LouimlU  d  N.  R,  Co.  109  U. 
8.  577,  26  L.  ed.  285;  HolmeM  v.  Northeastern 
JR.  a>.  L.  R  4  Exch.  254;  1  Thomp.  Neg.  318; 
Whan.  Neg.  §  821. 

From  the  facts  the  inference  is  irresistible, 
that  defendant  acquiesced  in  and  consented  to 
its  baggagemen  carrying  and  delivering  the 
drills.  And  under  such  circumstances  the  de- 
fendant is  clearly  liable  for  the  negligence  of 
its  baggageman. 

ReOlv  V.  Hannibal  A  81,  J.  R.  Oo.  ^  Mo. 
600;  Carpenter  v.  Bonton  <&  A.  B,  Co.  97  N.  Y. 
494,  49  Am.  Hep.  540;  Atehison,  T.  <£  8.  F.  B. 
Co.  V.  Johm,  86  Kan.  760,  59  Am.  Rep.  609; 
Bishop.  Non  Cont.  L.  §  609;  Cooley,  Torte,  p. 
5aS.  589;  Edwards  v.  Thomas,  66  Mo.  468; 
Whart.  Ag.  ^g  476,  477;  Brannock  v.  Elmore, 
14  Mo.  55;  16  Am.  &  Eng.  Encyclop.  Law,  p. 
791,  and  cases  cited. 

Proof  of  the  notoriety  of  a  fact  is  competent 
to  show  notice  or  knowledge  of  it  by  another. 

Crane  v.  Missouri  Pac.  It,  Co.  87  Mo.  588; 
Gurley  v.  Mis»ouri  Pae.  Co.  98  Mo.  451; 
Barry  v.  Hannibal  &  8t.  J.  B.  Co.  98  Mo.  63; 
MeOee  v.  Missouri  Pae.  R  Co.  92  Mo.  220; 
Wood,  Mast.  &  8.  §  401,  p.  776;  Lawson. 
Usages  &  Custom,  41,  42. 

He  who  has  knowledge  of  facts  sufficient  to 
put  him  upon  inquiry,  is  chargeable  with  no- 
tice of  the  fact  which"  inquiry  would  disclose. 

Eyerman  v.  8t.  Louis  Second  Nat.  Bank,  84 
Mo.  408;  Mason  v.  Elaek,  87  Mo.  842;  Meier 
V.  Blume,  80  Mo.  184;  FeOoios  v.  Wise,  55  Mo. 
413. 

3Ir.  Beeler,  one  of  defendant's  executive 
officers,  testified  that  conductor  Hance  had 
full  charge  of  the  train,  except  of  express  mat- 
ters. Now,  the  knowledge  of  the  conductor 
was  the  knowledge  of  defendant.  He  rep- 
resented the  company,  and  the  information 
he  received  while  in  the  line  of  hiB  duty,  was 
information  given  to  the  company. 

Smith  v.  Wabash,  St.  L.  d  P.  B.  Co.  92  Mo. 
869;  Hoke  v.  St.  /xmis,  K.  A  N.  R  Co.  88  Mo. 
360;  Hoiden  v.  New  York  d  Erie  Bank,  72  N. 
Y.  es'>;  Wliuhead  v.  St.  Txmis,  I.  M.  d  8.  B. 
Co.  09  Mo.  271;  MihilU  Mfg.  Co.  v.  Camp,  49 
Wis.  130:  1  Redf.  Railways,  5th  ed.  537,  538. 

It  should  not  be  expecteTl  that  proof  will  be 
given  of  the  express  authority  to  do  the  par- 
ticular act. 

1  Redf.  Railways,  5th  ed.  589. 

Defendant  is  estopped  from  saying  that  its 
«eent  acted  without  its  knowledge  or  author- 
ity. 

Harrison  v.  Missouri  Pae.  B.  Co.  74  Mo. 
870,  41  Am.  Rep.  818;  Bosenthal  v.  St.  fA>u%s, 
I.  M.  dS.  B.  Co.  40  Mo.  App.  579;  Meier  v. 
Blume,  80  Mo.  184;  Whittaker's  Smith,  Keg 
p.  154. 

The  scope  of  an  agent's  employment  is  to  be 
determined  not  only  from  what  the  principal 
may  have  told  the  agent  to  do,  but  from  what 
the  principal  knows,  or  in  the  exercise  of  ordi- 
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nary  care  and  prudence  ought  to  know,  the 
agent  is  doing. 

KingsUy  v.  FitU,  51  Vt.  414. 

The  presumption  is  that  the  agent  acted 
within  his  authority. 

Brett  V.  BasseU,  68  Iowa,  84a 

Plaintiff  had  every  reason  to  believe,  since 
he  found  defendant's  baggagemen  delivering 
drills  when  he  came,  and  they  kept  it  up  dur- 
ing all  his  employment  down  to  the  day  of  his 
injurv,  that  it  was  done  for  the  interest  and 
benefit  of  defendant,  especial] v  since  they 
were  always  shipped  by  defenaant's  old  and 
trusted  agent  Stover,  who  died  in  the  employ 
of  defendant. 

The  authority  of  both  agent  Stover  and  bag- 

gageman  James  was  apparent  and  binding  on 
efendant. 

Evans,  Ag.  594-606;  198,  note;  Wbsrt.  Coot 
g§  90, 180,  269;  Adams  Exp.  Co.  y.  SeMesHnger. 
76  Pa.  246. 

Burgess,  J,,  delivered  the  opinion  of  the 
court: 

Action  to  recover  damages  on  account  of 
personal  injuries  sustained  by  plaintiff  by  rea- 
son of  the  alleged  netrligence  of  the  servant  of 
defendant.  The  evidence  showed  that  the 
plaintiff  was  the  general  foreman  in  charge  of 
the  works  of  the  Hannibal  Lime  Company,  at 
Bear  Creek,  a  small  station  on  the  line  of  de- 
fendant's road,  six  miles  west  of  Hannibal; 
that  the  office  of  the  lime  compan  v  was  in  that 
city;  that  plaintiff  had  charge  of  all  its  busi- 
ness, including  the  shipment  of  lime  from 
Bear  Creek,  and  had  been  such  foreman  for 
five  or  more  years  previous  to  the  injury;  that 
he  was  accustomed  to  send  iron  drills,  used 
for  getting  out  the  rock  to  make  lime,  to  s 
blacKsmilh  at  Wither's  Mills,  two  miles  west 
of  Bear  Creek,  to  be  sharpened.  The  drills 
were  from  five  to  six  feet  in  lenjith,  weighing 
some  thirteen  pounds  each.  They  were  some- 
times sent  on  wagons,  sometimes  on  hand 
cars,  and  sometimes  in  defendant's  baggage 
car.  No  instructions  or  directions  were  given 
as  to  the  manner  by  which  the  drills  were  to 
be  returned  by  the  blacksmith.  The  black- 
smith at  Wither's  Mills  (Jacob  Stover)  was 
postmaster  at  that  place,  and  was  also  defend- 
ant's ticket  agent,  and  had  been  for  about  fif- 
teen years  before  the  accident.  After  the 
drills  were  sharpened  by  Stover,  he  would 
take  them  from  the  shop  to  the  station  house, 
and  lay  them  down  on  the  railroad  platform, 
in  front  of  the  depot.  They  were  usually 
wired,  three  together.  He  would  then  tag  the 
drills,  "Hannibal  Lime  Company.  Bear  Creek 
station,"  or,  it  not  so  tagged,  he  would  mark 
them  with  chalk,  in  the  same  way.  He  would 
then,  upon  the  arrival  of  defendant's  passenger 
train  from  the  west,  put  the  drills  in  the  bag- 
gage car,  in  charge  of  defendant's  bagarage 
man,  who  would  receive  them,  place  them  in 
the  car,  and  deliver  them  to  the  lime  com  pan  v 
at  Bear  Creek  station.  If  the  train  stopped, 
he  would  drop  them  off  at  the  platform,  and, 
if  it  did  not  stop,  he  would  throw  the  drills 
off  an V  where  east  of  the  rock  chute.  This 
way  of  delivering  the  drills  by  the  baggage 
man  had  continued  for  ten  or  fifteen  years  be* 
fore,  and  up  to  the  day  of,  the  iniury.  It  was 
a  custom  of  long  standing,  and  the  drills  were 
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80  delivered  as  frequently  as  from  three  to  fiv^ 
times  per  week,  and  often  every  day  in  ti* 
week,  during  this  long  series  of  years.  Eaci- 
retiring  baggage  man  would  hand  down  tin 
habit  and  custom  to  his  successor.  TIk 
evidence  showed:  That  the  plaintiff  wap 
in  the  habit  of  communicating  with  tbt 
managing  officers  of  bis  company  at  Han 
nibal  by  letters,  which  he  would  throw  int( 
the  baggage  car  as  the  train  went  by;  and 
on  the  day  of  this  accident  he  went  dowi^ 
to  the  track,  in  order  to  put  a  letter  whicl 
he  had  written  his  employers  in  Hannibai 
on  the  train,  as  he  had  been  accustomed  to  do 
that  as  the  train  came  in  he  was  standing  witi 
one  foot  on  the  rail  of  the  side  track  neares« 
the  main  line,  with  the  letter  in  his  hand 
When  the  train  got  within  200  feet  of  him,  hi 
noticed  the  ends  of  the  drilh  projecting  out  of 
the  open  door  of  the  baggage  car,  saw  them 
raised  up,  and  saw  the  h«fir8r«p'"»n«"  l'^^'^  '^"• 
of  the  door,  and  down  the  track,  towards  the 
point  where  he  was  stanumg,  auU  liicu  .w... 
drew  himself  inside  the  car.  Anticipatintr  tbn* 
the  drills  were  to  be  thrown  off,  plaintiff  at 
once  left  his  position  by  the  side  of  the  track, 
and  ran  north wnrd  to  srrt  out  of  tVi©  -r-o- 
he  bad  gotten  about  16  feet  from  the  point 
where  he  was  stuuuiug  wiicu  ue  wt40  ^i*.  .«i 
the  d  III  Is.  The  baggageman  testified  that  hi 
looked  out  of  the  dour  of  the  car,  and  down 
along  the  track,  and,  seeing;  plaintiff  standing 
by  the  side  of  the  track,  stepped  back  into  the 
car,  and,  bracing  himself,  swung  the  drills 
with  all  his  might  from  the  train,  as  far  as  hi 
could  throw  them,  for  the  purpose  of  avoiding 
any  possibility  of  striking  the  plaintiff;  that 
he  did  not  see  plaintiff  move  from  the  position 
where  he  hud  first  seen  him,  and  did  not  know 
that  he  had  left  that  position;  that,  knowing 
the  position  where  plaintiff  stood,  he  supposed 
it  would  be  perfectly  safe  to  throw  the  drilh^ 
over  beyond  the  side  track.  The  drills  sfrn^U 
the  ground,  and,  revolving,  struck  plaintiff, 
knocking  him  down,  injuring  his  arm, — the 
point  of  one  of  the  drills  entering  his  arm.  ^\ 
portion  of  one  of  the  bones  of  the  forearm  had 
to  be  removed,  thereby  shortening  that  bone, 
and  altering  the  normal  position  of  the  hand 
with  relation  to  the  wrist,  and,  as  compared 
with  its  previous  condition,  permanently  im 
pairing  the  usefulness  of  the  hand  and  arm. 
The  evidence  further  showed  that  James,  the 
man  who  threw  the  drills  out  of  the  car,  was 
the  agent  of  the  American  Express  Company, 
and  also  a  train  baggageman  in  defendant's 
service;  that  under  the  regulation  of  the  de- 
fendant, promulgated  for  the  guidance  and  di- 
rection of  train  baggagemen,  such  baggagemen 
were  not  permitted  to  carry  any  article  or  com- 
modity in  the  car  which  did  not  belong  to  the 
passengers  on  the  train,  and  come  properly 
within  the  designation  of  passenger's  baggage, 
unless  it  was  the  property  of  the  railroad  com- 
pany itself,  such  as  tools,  material,  or  supplies 
sent  out  by  it  for  its  servants  at  the  various 
stations;  that  drills  shipped  by  the  public  over 
the  road  properly  fell  within  the  designation 
of  freight  or  express  matter,  and  the  train  bag 
gageman,  James,  was  not  authorized  to  carry 
them;  that  they  could  only  be  carried  on  a 
passenger  train  by  the  express  company,  as 
express  matter,  plaintiff  swore  that  defcnd- 
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Mt  never,  to  his  knowledge,  received  a  cent 
>r  the  carriage  of  the  drills;  that,  so  far  as  be 
(Dew,  his  company  was  the  only  party  inter- 
38ted  in  their  carriage.  And  this  was  corrob- 
)rated  by  defendant's  train  baggageman,  Mr. 
fames,  who  testified  that  he  was  never  tn- 
aructed  by  defendant  to  carry  the  drUls,  and 
iever  informed  any  of  its  officers  that  he  was 
carrying  them;  that  plaintiff  put  the  drills  on 
be  car  at  Bear  Creek,  and  instructed  him  to 
.hrow  them  off  at  Wither's  Mills  for  "Uncle 
Jake,"  and  he  carried  the  drills  purely  as  a 
natter  of  accommodation,  never  having  re- 
ceived anything  for  so  doing.  The  present 
iianagement  of  defendant  company  took 
•harge  in  1884,  some  two  years  before  the  ao- 
irient.  The  superintendent,  S.  E.  Crance,  the 
rain  master,  T.  S.  Beeler,  as  well  as  the  general 
tgent  of  defendant  at  Hannibal,  E.  F.  Brad- 
i*3rd,  testified  that  they  did  not  know  that  the 
1  rills  were  being  carried  by  the  baggageman 
>n  a  passenger  train.  Plaintiff's  evidence, 
lowever,  showed  that  Woodward,  the  superin* 
endent  who  preceded  Crance  prior  to  1884, 
'9  well  as  Beeler,  the  trainmaster  under  the 
.J resent  management,  had  been  seen  In  the 
Waggnge  car  on  two  or  three  occasions  when 
1  rills  were  being  carried  l}y  the  baggageman. 
3ut  the  evidence  further  showed  that  the 
)resence  of  drills  in  the  car,  if  seen  by  them. 
would  excite  no  suspicion  that  they  were  being 
carried  by  the  bnggageman  for  outside  parties; 
that  it  was  perfectly  right  and  proper  to  carry 
Irills  and  tools  belonging  to  the  defendant  in 
'he  car,  or  to  carry  such  drills  in  the  baggage 
r^ar  as  express  matter.  The  evidence  further 
showed  that  Hance,  the  conductor  of  the 
frain,  was  frequently  in  the  car  when  the  drills 
were  being  carried,  and  probably  knew  that 
the  baggageman  was  carrying  the  lime  com- 
pany's drills;  but  it  was  shown  that  the 
train  baggageman,  in  his  department  of  work, 
and  in  respect  to  his  special  duties,  was  entirely 
independent  of  the  conductor,  who  had  no  au- 
thority over  him  in  respect  to  the  nature  of  the 
irticles  carried  in  the  car.  Defendant  demur- 
red to  the  case  made  by  plaintiff's  evidence, 
and  renewed  its  demurrer  at  the  close  of  all 
the  evidence,  but  it  was  overruled.  A  trial  re- 
sulted in  a  judgment  for  the  plaintiff  in  the 
sum  of  $5,000;  and  the  defendant,  after  an  un- 
successful motion  for  a  new  trial,  brings  the 
case  to  this  court  by  an  appeal. 

Before  the  defendant  can  be  held  liable  for 
the  negligent  act  of  its  baggageman,  it  must 
be  made  to  appear  not  only  that  at  the  time  of 
the  injury  he  was  its  servant,  and  in  its  em- 
ploy, but  that  the  act  of  the  servant  which  oc- 
casioned the  injury  was  done  in  the  course  of 
his  employment  The  master  is  not  liable  for 
the  acts  of  the  servant  which  are  not  connected 
with  the  service  which  the  servant  had  been 
employed  to  perform.  If,  for  instance,  a 
servant  should  be  employed  to  do  a  particular 
thing  or  kind  of  work,  and  does  something 
else,  without  his  master's  consent,  and,  by 
reason  of  his  negligence  or  carelessness,  an- 
other is  injured,  the  master  is  not  liable,  be- 
cause the  injury  was  not  done  in  the  course  of 
his  employment.  In  order  that  the  master 
may  be  held  liable,  the  act  causing  the  injury 
must  pertain  to  the  duties  which  the  servant 
was  employed  to  perform.    If  the  baggage- 
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man,  in  delivering  the  drills,  was  not  serving 
his  master,  tut  was  merely  doing  so  to  accom- 
modaie  otoers,  and  the  master  was  deriving 
no  benefit  therefrom,  then  the  master  is  not 
liable,  even  though  the  injury  complained  of 
would  not  have  been  committed  without  the 
facilities  afforded  by  the  bagi^ageman's  rela- 
tions to  the  defendant.  Qarretzen  v.  Vuenckel, 
60  Mo.  104, 11  Am.  Rep.  405;  GouHnB  v.  Han- 
nibal A  St.  J.  It  Co.  66  Mo.  672;  Mitchell  v. 
CrauweUer,\9 C.B.  287;  Farber v. Missouri  Pae. 
R.  Co.  116  Mo.  81,  20  L.  R.  A.  850.  In  Towan 
da  Coal  Go.  v.  Heeman,  86  Pa.  418,  plaintiff,  a 
small  boy,  climbed  onto  the  cars;  and  a  brake- 
man,  af<er  the  train  started,  threw  coal  at  him, 
striking  him  In  the  face, — blinding  him, — and 
he  slipped  off,  and  was  run  over.  The  evi- 
dence showed  that  the  brakeman  had  no  duty 
to  perform  in  admitting  or  excluding  persons 
from  the  train;  that  this  duty  was  vested  solely 
in  the  conductor.  The  court  denied  a  recov- 
ery, saying:  "The  legal  rule  was  siated  in  the 
opinion  of  Alderson,  «A,  in  that  CA9iQ{MeKemie 
V.  MclAod,  10  Bing.  3^),  to  be  that  the  act  of 
the  servant  is  the  act  of  the  master  where  the 
duty  is  defined  by  precise  orders;  and  where 
something  is  directed  to  be  done,  and  the  man- 
ner of  doiuA  it  is  left  wholly  to  the  discretion 
of  the  servsnt,  the  judgment  exercised  may 
be  considered  the  judgment  of  the  master,  and 
he  must  be  answerable.  'But  where  he  has 
neither  ordered  the  thing  to  be  done,  nor  al- 
lowed the  servant  any  discretion  as  to  the  mode 
of  doing  it,  I  cannot  see  how  in  common  justice 
or  common  sense,  the  master  can  be  held  re- 
sponsible.' An  examination  of  all  the  testi- 
mony shows  that  there  is  nothing  contained  in 
it  to  prove  that  the  brakeman  whose  conduct 
is  complained  of,  in  the  assault  he  made  on 
the  plaintiff,  was  acting  in  pursuance  of  any 
authority  conferred  on  him."  In  Farher  v 
Missouri  Pac.  R.  Co.  82  Mo.  App.  878,  the 
court  says:  "The  mere  fact  that  a  tortious  act 
is  committed  by  a  servant  while  he  is  actually 
engaged  in  the  performance  of  the  service  can- 
not make  the  master  liable.  Something  more 
is  required.  It  must  not  only  be  done  while 
employed,  but  it  must  pertain  to  the  duties  of 
the  employment.  That  has  been  repeatedly 
decided  in  this  state.  McKeon  v.  Citizens^  JX. 
Co.  42  Mo.  83;  Snyder  v.  Ilannihal  dh  St.  J. 
R.  Co.  60  Mo.  419:  Jackson  v.  St.  Louis,  7. 
M.  db  S.  R  Co.  87  Mo.  480,  66  Am.  Rep.  460." 
In  Walton  v.  New  York  Cent.  /Sleeping  Car 
Co.  189  Mass.  556,  "the  defendant  was  the 
owner  of  sleeping  oars  running  in  the  trains  of 
the  Boston  &  Albany  Railway,  over  its  road, 
and  had  in  its  employ,  as  a  porter  on  the  car, 
one  Maxwell.  Maxwell  had  arranged  with  a 
woman  at  Newton  to  do  his  washing,  and  the 
woman  was  to  send  her  daughter  lo  the  train 
to  get  his  soiled  linen.  Maxwell  did  the  linen 
up  in  a  bundle,  and,  as  the  train  ran  through 
the  station  without  stopping,  dropped  the 
bundle  off;  and  it  struck  plaintiff,  a  trackman 
on  the  Boston  &  Albany  road,  and  Injured  him 
severely,  and  he  brought  suit  against  the  sleep- 
ing-car company.  Plaintiff  asked  the  trial 
court  to  rule  that  if  Maxwell  was  in  the  em- 
ploy of  the  defendant,  paid  by  it  for  taking 
care  of  the  car,  allowed  to  keep  articles  of  per- 
sonal property  ol  bis  own  in  the  car,  and, 
having  such  in  his  i>ossession  In  the  car  on 
24L.R.A. 


this  occasion,  carelessly  and  negligently  threw 
the  same  from  the  cor  while  passing  over  the 
railroad  therein,  in  the  performance  of  his 
general  duties  in  the  care  of  the  car,  and  that 
the  plaintiff  then  being  in  the  exercise  of  due 
care,  and  ri^htfullv  on  the  railway,  the  de- 
fendant would  be  liable  for  all  such  damages 
resulting  therefrom  as  would  be  legally  re- 
coverable for  the  injuries  occasioned  thereby.'* 
The  Judge  refused  so  to  rule,  and  ruled  as 
follows:  "  The  defendant  is  not  responsible  if 
the  injury  to  plaintiff  was  done  by  Maxwell, 
the  servant  of  defendant,  without  the  authority 
of  defendant,  and  not  for  the  purpose  of  exe- 
cuting the  defendant's  orders,  or  doing  the  de- 
fendant's work,  and  not  while  acting  as  such 
servant  in  the  scope  of  his  employment.  If 
Maxwell  was  employed  by  defendant  as  a 
porter  upon  its  parlor  car,  and  wholly  for  the 
purpose  of  his  own,  and  disregarding  the  ob- 
ject for  which  he  was  employed,  and  not  in- 
tending by  his  act  to  execute  it,  negligently 
threw  the  bundle — his  own  property — from 
the  platform  of  the  parlor  car,  and  thereby  the 
plaintiff,  who  was  not  a  passenger,  was  hit  and 
injured  while  in  the  exercise  of  due  care,  and 
if  this  injury  done  by  Maxwell  was  not  within 
the  scope  of  his  employment,  then  the  defend- 
ant is  not  liable."  The  judge  also  ruled,  as 
requested  by  d7fendant,  that,  upon  all  the  evi- 
dence, the  plaintiff  could  not  recover.  The 
supreme  court  says:  "The  ruling  and  instruc- 
tions of  the  court  were  correct.  There  was  no 
evidence  that  Maxwell  was  employed  by  de- 
fendant to  take  care  of  his  own  clothing  and 
personal  effects.  The  act  complained  of  was 
not  within  the  scope  of  his  employment,  and 
it  was  wholly  immaterial  that  he  was  at  the 
moment  riding  in  a  car  of  the  defendant,  in 
which  he  was  employed  by  it  for  other  pur- 
poses." In  Cunningham  v.  Grand  Trunk  R. 
Co.  81  U.  C.  Q.  B.  360,  the  plaintiff  was  in 
the  employment  of  one  C,  a  contractor  with 
defendant  for  building  fences  along  its  line. 
As  a  matter  of  convenience  to  him,  he  was 
permitted  by  defendant  to  carry  bis  tools  upon 
its  trains,  and  was,  at  the  time  of  the  injury, 
taking  two  crowbars  from  Port  Hope  to  a 
point  on  the  line  of  the  road  where  his  men 
were  at  work.  As  the  train  passed  the  spot» 
C.  dropped  one  bar  out,  and  the  baggage- 
master  pitched  out  the  other,  which  struck 
and  injured  the  plaintiff.  The  baggageman 
had  nothing  to  do  with  C,  nor  any  right  to 
meddle  with  his  tools,  nor  did  he  ask  him  to 
put  the  bar  out.  Held,  that  defendant  was 
not  responsible  for  the  injury,  for  the  baggage- 
man was  not  acting  as  the  servant  for  defend- 
ant, nor  in  pursuance  of  him  employment. 

The  evidence  shows  that  the  baggageman  in 
the  case  at  bar  was  a  special  agent,  having  no 
general  power,  and  that  his  duties  were  to 
look  alone  after  the  baggage  of  passengers. 
Carrying  the  drills,  which  occasioned  the  in- 
jury, was  not  within  the  line  of  his  employ- 
ment. It  necessarily  follows  that  the  defend- 
ant cannot  be  held  responsible  for  any  injuries 
occasioned  by  the  negligent  handling  of  them, 
unless  it  was  done  by  the  direction  of  defend- 
ant's officers  and  agents,  or  with  their  knowl- 
edge and  consent,  and  for  the  benefit  of 
defendant  corporstion.  To  establish  thii 
knowledge  on  the  part  of  defendant's  offloen^ 
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it  was  fibown  tbat  the  conductor  in  charge  of 
the  train  knew  tbat  it  was  the  custom  of  the 
baggageman  to  carry  the  drills  to  and  from 
'Witber's  Mills  to  Bear  Creek,  and  to  dump 
tbem  off  at  the  latter  place,  on  tbeir  return, 
while  the  train  was  in  motion.  Beeler,  the 
general  agent,  E.  F.  Bradford,  superintendent, 
and  the  former  superintendent,  Woodward, 
had  been  iu  the  baggage  car  on  several  occa- 
sions when  the  drills  were  being  carried  by  the 
baggageman.  But  the  evidence  also  snows 
tbat  the  conductor  bad  no  control  over  the 
baggageman,  who  was  also  express  messenger, 
and  that  it  was  not  unusual  to  carry  such 
things  as  express  matter.  The  other  parties — 
Crance,  Beeler,  and  Bradford — stated  that  they 
did  not  know  that  the  drills  were  being  carried 
by  the  baggageman  for  outside  parties,  even  if 
they  saw  tbem.  The  plaintiff  testified  as  fol- 
lows: '*I  don't  know  that  Mr.  Beeler  knew 
anything  about  the  arrangement  by  which  the 
bars  were  carried.  .  .  .  1  never  paid  anything 
to  the  company  for  carrying  the  drills.  I 
never  knew  the  lime  company  to  pay  anything 
to  the  defendant  for  carrying  them.  .  .  .  The 
railroad  never  received  a  dollar  or  a  cent,  to 
my  knowledge,  for  the  carriage  of  the  drills, 
or  the  letters  tbat  I  spoke  of.  ...  Q.  No 
officer  of  the  company  knew  anything  about 
those  drills  being  carried  there,  to  your  abso- 
lute knowledge?  A.  No,  sir.  ...  I  knew 
the  lime  company  was  the  onlv  one  interested. 
I  did  not  speak  to  Mr.  Woodward  about  the 
drills,  nor  let  him  know  that  the  blacksmith 
was  sharpening  the  drills  for  us,  or  tbat  the 
drills  were  being  carried  on  the  train."  The 
evidence  did  not  show  that  the  officers  of  the 
defendant  knew  that  the  baggageman  was  in 
the  habit  of  carrying  drills  for  the  lime  com- 
pany, that  they  coosented  to  it,  or  that  it  came 
within  the  line  of  his  dutv  to  do  so.  but  it  did 
show  to  the  contrary.  If  it  had  been  shown 
that  the  baggageman  had  been  in  the  habit  of 
carrying  the  drills,  and  putting  them  off  at 
Bear  Creek  station,  by  and  with  the  knowledge 
and  consent  of  defendant's  officers,  and  as  its 
agent,  authority  to  do  so  might  be  inferred 
therefrom.  Bdtoarcis  v.  Thomas,  66  Mo.  468. 
But  he  was  also,  at  the  same  time,  agent  for 
an  express  company,  and  bis  conduct  m  hand- 
ling ihe  drills  was  as  consistent  with  the  one 
service  as  the  other.  Moreover,  be  tes'ified 
that  he  was  not  acting  as  baggageman  in  hand- 
ling the  drills;  tbat  he  did  so  gratuitously, 
merely  as  an  accommodation  to  the  plaintiff; 
and  the  evidence  of  the  plaintiff  himself  tended 
strongly  to  show  that  such  was  the  case.  The 
mere  fact  that  the  baggageman  bandied  the 
drills  was  no  evidence,  of  itself,  tbat  he  was 
doing  so  in  the  capacity  of  a  baggageman,  and 


was  no  notice  to  defendant.  In  order  to  make 
defendant  liable  for  the  act  of  the  baggageman, 
for  acts  of  negligence  committed  not  in  the 
line  of  bis  employment,  it  must  be  shown  that 
he  either  had  express  authority  to  transact  the 
business  connected  with  the  injury,  or  that  de- 
fendant, by  its  officers,  knew  that  he,  as  its 
agent,  was  so  engaged,  for  such  a  length  of 
time  as  would  justify  the  presumption  that  be 
was  authorized  to  so  act.  It  was  not  enough 
that  the  conductor,  Hance,  had  knowle<^ 
that  the  baggageman  was  in  the  habit  of  car- 
rying drills  from  Witber's  Mills,  and  putting 
them  off  at  Bear  Creek  station,  for  the  lime 
company,  for,  as  has  been  said,  the  conductor 
had  no  control  whatever  over  him,  and  notice 
to  him  was  not  notice  to  the  defendant  com- 
pany. 

But  it  is  contei>ded  by  plaintiff  tbat  Jacob 
Stover,  the  defendant's  ticket  agent  at  Witb- 
er's Mills,  shipped  the  drills  on  the  passenger 
train  of  defendant  of  his  own  accord,  without 
solicitation  of  plaintiff,  and  with  the  acqui- 
escence, if  not  permission,  of  defendent,  and 
that  in  so  doing  he  was  in  the  line  of  bis  em- 
ployment as  station  agent,  his  act  was  that  of 
the  defendant,  and  that  it  is  estopped  to  deny 
that  its  agent  acted  without  its  knowledge  and 
authority.  That  this  position  is  correct,  with 
respect  of  the  acts  of  a  station  agent  clothed 
with  the  power  to  receive  and  forward  freight, 
and  who  acts  within  the  scope  of  hia  authority, 
seems  to  be  well-settled  law.  Harriion  v. 
Missouri  Pae,  R.  Co.  74  Mo,  860,  41  Am.  Rep. 
818,  and  authorities  cited.  But  there  was  not 
one  scintilla  of  evidence  which  showed,  or 
tended  to  show,  that  the  drills  were  sent  as 
freight,  or  that  Stover  had  any  authority  to 
sena  tbem  as  such,  or  in  any  other  way,  on  de- 
fendant's passenger  trains.  Stover's  acts  in 
sending  the  drills  by  the  baggageman,  as  well, 
also,  of  the  latter  in  handling  tbem,  were  un- 
authorized by  defendant,  who  should  not  be 
held  responsible  for  the  injury,  under  the  cir- 
cumstances disclosed  by  the  evidence.  The 
arrancfement  seems  to  have  been  one  between 
plaintiff,  for  the  lime  company,  and  James, 
the  train  baggageman,  with  reference  to  some- 
thing not  in  the  line  of  his  employment,  and 
of  which  his  employer  had  no  knowledge,  and 
gave  no  consent. 

Under  the  views  herein  expressed,  it  becomes 
unnecessary  to  pass  upon  the  question  as  to 
what  duty  defendant  owed  plain  tiff  at  the 
time  of  the  injury,  when  on  Its  right  of  way 
for  the  purpose  of  mailing  letters  upon  its 
train.  The  demurrer  to  the  evidence  should 
have  been  sustained. 

The  Judgment  is  retersed. 

All  of  this  division  concur. 
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'nuntor  deed  of  (rust  for  oreditors, 
L  AMsent  and  pretumption, 

General  doctrine.  . 
IL  AMeent  preeumed, 

a.  Ingetieral, 

h.  Statutory  premmption* 
m.  Bxtentofpreewnption. 
lY .  Rebuttal  of  presumption, 

a.  InoeneraL 

2».  Conditions  frnposffiff  a  ref ease. 

e;  Other  eondU^ons. 

d.  AMstgnmente  ftindsrfna,   ddaytng,  or  de- 

frauding creditors. 
«.  Aeaignment  directtoeredtton. 
Y.  Brprese  assent. 
VL  SujffUsieney  of  assenL 
▼IL  Time  of  assent. 
▼in.  Wfect  of  assent, 

a.  InoeneraL 

b.  After  attaclc. 
IX.  Effect  of  assUmment 

Z.  The  JfOMOc/tusetts  doetrind. 

a.  Princij>Je«oA 

b.  Time  of  assent, 

e.  Comity. 

XL  EngtiOi  dedgUms, 

The  principles  of  assent  as  doducfble  tram,  the 
opinions  of  the  various  courts  would  seem  to  be, 
that  the  assent  of  the  creditors  to  an  assignment 
or  deed  of  trust  made  for  their  benefit  will  he  pre- 
sumed when  the  assignment  is  absolute,  beneficial, 
and  imposes  no  terms  or  conditions,  either  byway 
of  release  or  dischanre  of  the  debts  by  the  credi- 
tors, or  in  any  other  way  imposing  a  detriment  to 
the  creditor  or  a  benefit  to  the  debtor.  8uoh  pre- 
sumption, however,  is  subject  to  rebuttal  by  show- 
tog  dissent. 

In  Massachusetts  the  courts  bold  that  assent 
must  be  shown  and  is  not  to  be  presumed,  but  this 
doctrine  would  seem  to  arise  from  the  want  ot 
<squitable  jurisdiction  in  the  courts  of  that  state  to 
eoforoe  the  trust,  and  from  the  fact  of  the  repeal 
ef  the  Statute  of  1836,  relating  to  the  question  of 
assent  to  such  deeds. 

L  Assent  a/nd  presumptUm. 
Oeneral  doctrine. 

Assent  or  acceptance  on  the  part  of  the  grantee 
or  other  party  to  a  deed  or  other  instrument,  by 
meaus  of  which  the  title  to  property,  whether  real 
or  persona],  is  to  be  trausferred  to  him,  or  by  which 
he  is  in  any  other  manner  to  become  bound,  is  a 
fact,  the  truth  of  which  is  to  be  established  by 
competent  evidence,  before  such  deed  or  other  in- 
strument can  be  adjudged  to  have  a  legal  exist- 
ence.   Welch  V.  Sackett,  12  Wis.  24L 

Like  every  othi  r  fact,  it  may  be  established  by 
direct  evidence,  or  its  existence  maybe  inferred 
or  presumed  from  other  facts  already  in  proof. 
Jbid. 

Wbere  a  deed  is  executed  by  the  grantor  and  de- 
H-<-«>red  to  a  stranger  for  the  use  of  the  grantee,  with- 
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out  the  prev1ou»advice,  direction,  or  authority  of 
the  grantee,  and  without  his  knowledge,  the  law 
will  presume  that  the  grantee  assents  to  it,  the  mo- 
men  t  it  is  deli  vered  to  the  stranger.   ItM. 

Assent  is  an  act  of  the  mlnd^that  intelligent 
power  in  man  by  which  he  conceives,  reasons,  and 
judges,  and  of  which  ft  is  a  primary,  invariable, 
and  most  familiar  law  that  it  cannot  act  with  ref- 
eranoe  to  external  objects,  until,  through  the 
medium  of  the  senses,  it  Is  impressed  with  or  knows 
their  existence,    ibtd. 

Without  such  impression  or  knowledge,  there  can 
be  no  assent,  no  actus  contra  o/eium:  and  to  pre- 
sume it  in  opposition  to  the  facts.  Is  to  protiume 
that  which  is  impossible;  which  the  law,  the  ralea 
and  precepts  of  which  are  in  oonf  ormity  with  the 
unchanging  truths  of  nature,  will  never  do.    ibid. 

In  Oriszam  v.  Poyotz,  4  Ala.  874,  87  Am.  Deo.  74fii 
tt  is  said  that  the  creditors  may  either  assent  to  the 
debtor*s  proposition,  or  take  their  chance  by  suit^ 

**A  presumption**  may  be  defined  to  be  an  Infer- 
ence as  to  the  existenoe  of  one  fact,  from  the  exis- 
tence of  some  other  fact,  founded  upon  a  previous 
experience  of  their  connection,  Welch  v.  SacketC, 
supra. 

It  Is  necessary  that  there  be  a  previous  experi- 
ence of  the  connection  between  the  known  and  in- 
ferred facts,  of  such  a  nature  that  as  soon  as  the 
existeoceof  the  one  is  established,  admitted,  or  as- 
sumed, the  inference  as  to  the  existence  of  the 
other  immediately  arises,  iq|lependently  of  any 
reasoning  upon  the  subject.    IMd, 

It  is  a  generally  admitted  principle  of  the  law 
that  to  the  creation  of  a  trust  by  deed,  in  favor  of 
any  person,  it  is  not  necessary  that  a  cestui  qtks 
trust  should  either  be  a  party  or  assent  to  it.  Halaey 
V.  Fairbanks,  4  Mason,  SOS. 

A  trust  may  be  created  for  the  benefit  of  a  credi- 
tor without  his  knowledge.  Shepherd  v.  McBvera, 
4  Johns.  Ch.  130, 1  L.  ed.  79L  8  Am.  Dec.  661;  ScuU  T. 
Beeves,  8  N.  J.  Bq.  84,  29  Am.  Dec.  694. 

Delivery  or  assent,  however,  on  the  part  of  the 
trustee  or  mortgagee,  is  essential.  JB*oster  v.  Per- 
kins. 42  Me.  168. 

An  acceptance  is  necessary  to  constitute  the  as- 
signee a  trustee  for  the  creditors.  Brevard  v. 
Neely,2  8need,164. 

Delivery  by  the  grantor,  and  acceptance  by  the 
grantee  of  a  deed,  are  k>oth  requisite  to  puss  the 
legal  title  to  land,  and  both  facts  may  be  estab- 
lished by  circumstances  as  well  as  by  direct  proof. 
Hubbard  v.  Ck)X,  76  Tex.  242. 

The  trustee,  having  accepted  the  terms  of  the 
trust,  and  there  being  no  repudiation  of  its  terms 
by  the  beDcflciaries,  his  aoceptaoce  inures  for  the 
creditors*  k)eneflt.  Bank  of  GallfornJa  v.  Marshall, 
1  Tex.  Civ.  App.  704, 

The  title  of  the  assignee  under  a  deed  of  assign- 
ment, in  trust  for  creditors.  In  no  way  depends 
upon  the  consent  or  non-consent  of  creditora  to 
take  under  the  assigomenL  Thomas  v.  Chapman, 
62  Tex.  19a 

A  trust  unknown  to  the  creditor  at  the  time  of  Its 
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defeDdants  is  an  attachmeDt  proceedioe  to 
reach  properly  which  had  been  coaveyed  io 
trust  for  creditor-o.     Reversed, 

The  facts  are  stated  in  the  opinion. 

HesfTi,  Scarborough  A  Kogerm,  for 
appel  ant: 

A  (  eed  of  trust  is  but  a  mere  mortgage  with 
powe  r  of  sale,  and  does  not  pass  title. 

MeLane  v.  PoMchal,  47  Tex.  869;  Blachcell 
Bamett,  62  Tex.  838. 


A  mortgage,  like  any  other  oootract,  re- 
quires the  consent  of  the  mortgagor  and  mort> 
gagee,  and  it  must  be  consummated  by  do- 
livery.  Without  these  there  is  no  mortgage, 
but  only- an  attempt  at  one,  or  propoaltion  to 
make  one.  And  delivery  of  a  contract  in- 
cludes acceptance  of  it  by  the  grantee  or  ob- 
ligee. 

WoUis  Y.  Taylor,  «7  Tex.  484;  Wdch  ▼. 
^ackett,  12  Wis.  267;  VM  t.  Chaie,  54  Iowa. 


creation  will  not  deprive  him  of  the  rl^rbt  to  its 
benefits.    Wallis  v.  Beauohamp,  16  Tex.  806. 

The  fraudu^oDt  iotent  of  the  Kraotor  alone  will 
not  avoid  sucli  a  deed  unleas  the  asslffnee  or  the 
creditors  knew  of,  or  fMurtieipated  in,  the  fraud. 
Truss  V.  Davidson,  90  Ala.  869. 

In  Hutchinson  v.  Oreen,  9X  Mo.  887,  it  was  held 
that  the  creditors  of  a  corporation  mlirht  make  an 
assignment  without  the  consent  of  stockholders, 
for  the  benefit  of  creditors. 

Where  the  deed  of  assiflmmeot  was  voidable,  it 
was  held  that  preferred  creditors,  though  not  par* 
ties  to  the  declaration  of  trusts,  might  claim  under 
it.    Bellamy  v.  Bellamy*  8  Fla.  62,  lOB. 

In  Kalkman  v.  McElderry,  16  Ifd.  68,  the  court 
stated  that  the  presumption  of  assent  depended 
upon  the  character  of  the  instrument  of  transfer. 
Such  an  asslgnmoot  will  not  be  considered  bene- 
ficial, unless  the  deed  devotes  the  property  alMO- 
lutely,  and  under  all  droumstanoes,  to  the  payment 
Of  the  debt  secured.  In  that  case,  the  court  ad. 
mitted  the  general  principle  as  laid  down  in  Halsey 
V.  Fairbanks,  4  Mason,  206,  but  held  that  the  as- 
signment in  the  present  case  did  not  absolutely  and 
under  all  circumstances  demote  the  property  to  the 
payment  of  the  debts,  and  as  there  was  no  evidence 
of  assent,  in  fact,  of  the  creditors,  the  law  would 
not  presume  any. 

IL  ABMnt  presumed. 

a.  In  gen/enA, 

Where  the  deed  provides  a  security  without  im- 
posing any  terms  upon  the  creditor,  or  in  any 
manner  postponing  the  collection  of  his  demand, 
the  provision  being  manifestly  for  his  benefit,  the 
law  Implies  his  assent  and  the  deed  Is  not  revocable 
by  the  grantor.    Lockwood  v.  Nelson,  16  Ala.  294. 

It  is  for  the  benefit  of  a  creditor  to  receive  all  the 
effects  that  the  debtor  has.  Hall  v.  Denlson,  17  Vt. 
810. 

The  beneficiary  is  not  bound  to  show  his  assent 
thereto,  by  executing  the  deed,  his  assent  being 
presumed  in  toe  absence  of  evidence  showing  the 
contrary.  Wiswall  v.  Ross,  4  Port,  f Ala.)  821;  Ash- 
UTst  V.  Martin.  9  Port.  (Ala.)  666;  Mallory  y.  Stod- 
der,  6  Ala.  806;  Elmes  v.  Sutherland,  7  Ala.  262; 
Hodge  V.  Wyatt.  10  Ala.  271;  Kionard  v.  Thompson, 
12  Ala.  487;  The  Governor  v.  Campbell,  17  Ala.  566; 
Brown  v.  Lyon.  Id.  659:  Evans  v.  Lamar,  21  Ala.  833; 
Rankin  v.  Lodor,  Id.  880:  Lanier  v.  Driver,  24  Ala. 
149;  Shearer  v.  Lof  tin,  28  Ala.  708;  Ex  par  te  Gon- 
way,  4  Ark.  886,  Hempstead  v.  Johnston,  18  Ark. 
123, 66  Am.  Dec.  458;  McCain  v.  Pickens.  32  Ark. 390; 
Forbes  ,v.  Bcannell.  18  Cal.  242.  287;  De  Forest  v. 
Bacon,  2  Conn.  S3d:  Merrills  v.  Swift  18  Conn,  mi,  46 
Am.  Dec.  '815:  Webster  v.  Harkness,  3  Mac-key,  220; 
Brown  v.  Cbamberlln,  9  Fla.  464;  Hulick  v.  Scovil, 
9  111.  176:  Gibson  v.  Rees,  50  111.  383:  Paul  v.  Logans- 
pon  Nat*  'Bank,  60  Ind.  199:  Price  v.  Parker,  U 
Iowa,  144;  Robblns  v.  Magee.  76  Ind.  881;  Van  Win- 
kle V.  Iowa  Iron  &  Steel  Fence  Co.  66  Iowa.  245: 
First  Nat.  Bunk  of  Emporia  v.  Ridenour,  46  Kan. 
707:  Stewart  v.  Hall,  8  B.  Mon.  218;  Rclnbard  v.  Bank 
of  Kentucky,  6  B.  Mon.  252:  United  States  v.  Bank  of 
United  States,  8  Rob.  (La.)  3962.  412;  Fellows  v.  Com- 
mercial k  Railroad  Bank  of  'Vicksburg.  6  Rob.  (La.) 
S4tt;  Lanahan  v.  Latrobe,  7  Md.  268;  Farmers*  Bank 
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of  Maryland  v.  Thomas,  87  Md.  268, 46  Md.  49;  Hor-> 
sey  V.  Chew,  66  Md.  566:  Houston  v.  Nowland,  7  601 
<£  J..480,  492:  Copchind  v.  Weld,  8  Me.  411;  Suydam 
V.  Dequindre.  Harr.  Ch.  847;  Valentine  v.  Deoker» 
48  Mo.  588;  DuvaU  v.  Raisin,  7  Mo.  448;  Bnsworth  v. 
King,  60  Mo.  477;  Holse  v.  Marshall,  9  Mo.  App.  148; 
Hurd  V.  Silsby,  10  N.  H.  108;  Spinney  v.  PortsmoutiL 
Hosiery  Co.  25  N.  H.  9:  FeUows  v.  Greenleaf,  48  N. 
H.  421:  Johnson  v.  Farley,  46  N.  H.  500;  Ingram  v» 
Kirkpatrick.  41  N.  C.  462, 61  Am.  Doc.  428:  Leitena- 
dorfer  v.  Webb,  1  N.  M.  84;  Cunningham  v.  Free- 
born, 11  Wend.  240;  Nicoll  v.  Mumford,  4  Johns. 
Ch.  522, 1  L.  ed.  928;  Jackson  v.  Bodle,  20  Johnst.  18«^ 
Martin  v.  Funk,  75  N.  T.  184, 81  Am.  Rep.  446;  Hyde 
V.  Olds.  12  Ohio  St.  601:  Smith  v.  Bank  of  Washing, 
ton,  6  Serg.  &  R.  818;  North  v.  Turner,  9  Seig.  it  R. 
244;  Wilt  v.  Franklin,  1  Binn.  602,  8  Am.  Deo.  474; 
TJppincott  V.  Barker,  8  Binn.  174, 4  Am.  Dec.  488^ 
Sadlier  v.  Fallon,  4  R.  T.  480;  Smith  v.  MiUett,  U  B. 
I.  628;  Furman  v.  Fisher,  4  Coldw.  626.  94  Am.  Dec. 
210;  Brevard  v.  Neely,  2  Sneed,  164:  Dews  v.  OlwilU 
8  Baxt.  482;  Washington  v.  Ryan,  6  Bazt.  822:  Milla 
V.  Haines,  8  Head,  888;  Farquharson  v.  Mo  Donald, 
8  Heisk.  404;  Breedlove  v.  Stump,  8Terg.  267;  Saun- 
ders V.  Harris,  1  Head,  185;  Field  v.  Arrowsmf tfa.  ft 
Humph.  443,  89  Am.  Dec  186;  Nailer  v.  Toung,  7 
Lea,  785;  Baldwin  v.  Peet,  22  Tex.  706, 76  Am.  Dec 
806;  Wallis  v.  Taylor,  67  Tex.  481;  Green  v.  Banks,  24 
Tex.  608;  Dikes  v.  Miller,  24  Tex.  428;  HaU  v.  Deni. 
son,  17  Vt,  810;  Skipwith  v.  Cunningham,  8  Leigh* 
271, 81  Am.  Dec  642:  Lawrence  v.  Davis,  8  McLean* 
177;  Halsey  v.  FairlMnks,  4  Mason,  206;  Wheeler  v. 
Sumner,  Id.  188;  Brashear  v.  West,  82  U.  8.  7  Pec 
608, 8  L.  ed.  801;  Tompkins  v.  Wbeeler,  41  U.  S.  la 
Pet.l06,10L.ed.Q90. 

It  is  not  an  open  question  In  Alabama,  that  the 
assent  of  preferred  creditors  to  a  deed  of  assign- 
ment, valid  in  other  respects,  will  be  presumed. 
Smith  V.  Leavitts,  10  Ala.  93. 

The  principle  has  become  such  a  fundamental 
one,  that  it  would  require  the  action  of  the  legist 
lature  to  overturn  it.    JWd, 

In  Brown  v.  Chamberlin,  9  Fla.  464,  it  was  said  U> 
1)0  the  settled  rule  in  law  on  t  he  subject  of  the  assent 
of  creditors  to  the  assignment,  that  assignmenta 
directed  to  the  creditors  were  not  valid  without 
their  ussent,  but  that  assignments  to  trustees  for 
their  benefit  did  not  require  such  assent  to  render 
them  valid  and  operative  the  legal  estate  in  the 
latter  case  passing  to  the  assignee  without  aasent, 
and  preventing  the  Judgment  creditor  ttom  ao> 
quiring  a  lien  except  through  fraud. 

It  is  presumed  in  the  case  of  preferred  oreditora, 
and  is  supported  by  the  consideration  of  their 
debts,  in  the  absense  of  conditions.  Sadlier  v.  Fal- 
lon, 4  R.  L  490:  Evans  v.  Lamar,  21  Ala.  888,  their 
debts  not  being  postponed  beyond  their  maturity. 

Even  though  the  creditors  do  not  become  parties, 
or  even  express  their  assent  where  the  assignment 
is  to  a  trustee  for  their  benefit,  no  conditions  being 
annexed.    HaU  v.  Denison,  17  Vc.  810. 

Such  assignment  need  contain  no  provision  for 
their  signature  or  make  them  parties  to  it,  if  prop- 
erly drawn  and  executed  between  the  debtor  and 
the  awignee.  and  the  creditor*s  consent  will  t)epr^ 
sumed.    Fellows  v.  Greenleaf,  48  N.  H.  42L 

No  formal  acceptance  by  the  oredltors  Is  r»> 


laoi. 
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258;  Barron,  Bills  of  Sale  &  C  lat.  Hortg.  p. 
825:  Jones,  Cbat.  Mortg.  S§  lOi-118. 

Iteun,  Olark*  Dyer  it  Bolinger  for  de- 
feDdauis  in  error. 

StajrtoB,  Ch,  J,,  delivered  the  opinion  of 
the  court : 

The  firm  of  Eaton,  Guinan  &  Co.,  mer- 
cbaiiu,  executed  a  deed  of  trust  on  their  prop- 
erty  to  John  F.  Maisball,  which  gave  him 


power,  in  the  usual  course  of  trade,  to  sell  so 
much  of  the-  property  as  was  necemary,  for 
cash,  to  raise  money  to  pay  the  indebtedness 
of  Eaton.  Guinan  &  Go.  to  four  other  firms 
named  in  tbe  tiust  deed,  and  to  pay  to  himself 
2^  per  cent  commissions  on  the  amount  real- 
ized by  sales,  besides  other  expenses  of  exe- 
cuting tbe  trust,  as  well  as  the  rent  of  a  store- 
house in  which  the  business  was  conducted,, 
after  which  the'  residue  of  the  property  was  to 


quind.    Relnhard  y.  Bank  of  Kentuoky,  S  B.  If  on. 
S6S. 

8u6b  presumption  rests  upon  the  general  prin- 
ciple that  a  party  Is  presumed  to  assent  to  acts 
done  for  hJs  benefit.  Forbes  ▼.  SoannelL  IS  OaL 
£18,297. 

Ttie  title  and  posMsslon  of  the  property  havinir 
pasoed  out  of  the  debtor  to  tbe  trustee  for  tbe 
CTOdltoTB.    Webster  ▼.  Harkness,  8  Maokey,  2SQ. 

A  nd  the  assent,  adds  nothinfr  to  its  tefial  opera  tlon 
as  a  oonveyanoe  of  property.  Paul  ▼.  Logansport 
Nat.  Bank,  eo  Ind.189. 

Tbe  conveyance  Is  not  in  any  way  dependent  for 
its  validity  upon  snob  assent.  Bobbins  v.  Magee, 
78  Ind.  881. 

In  tbe  atx>ve  case  tbe  4X>urt  dlstluffuished  a  vol- 
ODtary  assign  ment  from  aoomposltion  agreement* 
holding  that  In  the  latter  tbe  asrant  of  tbe  credit- 
era  gave  tbe  contract  force,  while  in  tbe  former 
such  asMi it  could  neitber  strengcben  nor  weaken 
tbe  debtor's  act.    IMd. 

Hie  law  presumes  the  benefits,  designed  for  the 
benefidarlea,  will  be  accepted  by  them.  Farqu- 
baraon  v.  McDonald.  2  Helsk.  404. 

Bspeclally  where  the  deed  contravenes  no  prin- 
ciples of  law.    Hulse  v.  Manball,  9  Mo.  App.  148. 

The  deed  being  absolute  In  terms  and  expressly 
accepted  by  the  assignee,  tbe  provisions  being  fair 
and  equitable,  and  such  that  there  could  be  no  ob- 
jection to  carrying  it  into  effeoL  Buydam  v.  De- 
quindre,  Harr.  Ch.  847. 

No  release  or  condidon  being  stipulated  for  on 
behalf  of  the  debtor,  and  tbe  property  being  dis- 
tributable among  all  the  creditors  vro  rota.  Fel- 
lows V.  Commercial  &  Ballroad  Bank  of  V icksburg, 
eRob.(La.)24A. 

The  presumption  of  law  as  well  as  of  fact  in  the 
llxst  instance  being  that  it  was  made  with  his  as- 
aent,  unless  there  be  some  cause  to  mrer  his  non- 
acceptance,  the  deed  betog  for  valuable  consider- 
ation and  operating  from  the  delivery  to  tbe  trua- 
teea  for  the  beneficiaries.  Stewart  v.  Hall,  8  B. 
Moo.  218. 

The  assent  of  the  ceBtuI  tpte  trust  maybe  given 
mt  any  time  after  the  deed  is  made.  Field  v.  Ar- 
Towamith,  8  Humph.  442;  Saunders  v.  Harris,  1 
Head,  IBS. 

Where  there  is  no  conflict  and  the  benefidariee 
olaf  med  the  Iwneflt  of  the  assignment,  at  any  time 
before  it  is  revoked,  an  acceptance  at  tbe  proper 
time  win  be  presumed.  Dews  v.  01  will,  8  Baxr.  432. 
The  above  doctrine  is  said  to  bet ounded  upon  the 
CBtabliabed  principle  of  the  common  law,  that  it  is 
not  necessary  to  the  creation  of  a  trust  by  deed  in 
favor  of  another,  that  tbe  eettul  que  trust  should 
eltber  be  a  party  or  assent  to  it,  that  if  the  trust  is 
for  bis  benefit  the  law  presumes  bis  assent  until  the 
contrary  is  shown,  trusts  being  oreatable  where 
there  can  be  no  present  assent.  Brown  v.  Cham- 
berlin,9Fla.4A4. 

13ie  trust  must  be  for  their  benefit  and  cannot  be 
for  their  injury.  Fellows  v.  Commercial  &  Kail- 
road  Bank  of  Y icksburg,  supra. 

Bo  the  consent  of  the  creditors  is  not  absolutely 
accessary  to  the  validity  of  a  voluntary  assign- 
ment,  made  In  good  faith  and  in  compliance  with 
the  Indiana  statutes.  Bobbins  t.  Magec,76  Ind.  881. 
S4Ii.a  A. 


And  It  Is  not  necessary  to  tbe  validity  of  such  a 
deed  that  the  creditors  should  be  consulted,  even 
though  such  a  course  might  be  pursued  with  pro- 
priety, the  acceptance  by  tbe  trustees,  and  the  ac- 
quiescence of  the  creditors  for  more  than  twenty 
years,  affording  presumptive  evidence  ra  favor  of 
assent.  Brashear  v.  West,  82  U.  S.  7  Pet.  608,  8  L. 
ed.l!iOL 

Such  presumption  of  law  exists  in  tbe  absence  of 
all  evidence  to  the  contrary.  Tompains  v.  Wheeler. 
41 U.  8. 16  Pet.  1U6, 10  L.  ed.  908;  Lawrence  V.  Davis« 
8  McLean.  177. 

And  unless  it  be  proved  that  they  refused  its 
terms,  or  took  no  steps  to  avail  themselves  of  its 
benefits.    Gibson  v.  Bees,  60  III.  888. 

Tbe  dissent  must  be  made  manifest  in  some  man- 
ner. Bpinney  v.  Portsmouth  Hosiery  Co.  25  N. 
H.9. 

The  creditor  mantfestlji  showing  his  dissent  after 
bemg  notified  of  such  deed.  Bnsworth  v.  King,  60 
Mo.  477. 

The  assent,  however,  of  the  creditor  will  only  be 
presumed  In  cases  where  the  provisions  of  the 
deed  are  beneficial  and  not  when  prejudicial  to  bis 
Interest  Hempstead  v.  Jobnaton,  18  Ark.  128,  66 
Am.  Dec.  466. 

But  such  presumption  Is  not  to  be  carried  so  far 
as  to  btod  him  as  having  actually  accepted  It. 
Hulick  V.  Scovil,  9  111.  176;  Tuttle  v.  Turner,  2» 
Tez.750,778. 

It  Is,  however,  liable  to  be  rebutted  by  showings 
an  express  dissent;'  a  man  cannot  be  forced  to  ac- 
cept a  conveyance  against  his  will.  Wilt  v.  Frank- 
lin. 1  Binn.  502, 2  Am.  Dec.  474. 

Tbe  doctrine  of  presumption  of  assent  is  further 
recognized  in  Truss  v.  Davidson,  90  AU.  860.  the  in- 
strument being  free  from  fraud  or  illegality,  and 
containing  nothing  which  can  be  construed  preju- 
dicial to  tbe  rights  of  creditors. 

And  where  there  is  no  fraud  in  fact,  such  assent* 
although  given  after  tbe  execution  of  tbe  deed  aud 
even  after  tbe  levy  of  attachments,  will  be  pre- 
sumed, and  will  relate  back  to  the  day  of  fliiug  the 
mortgage.  First  Nat.  Bank  of  Bmporia  v.  Ride- 
nour,  46  Kan.  707. 

The  presumption  of  assent  will  not  be  affected 
by  reason  of  a  preference  clauae,  in  favor  of  cred- 
itors assenting  within  a  given  time  and  releasing 
their  claims,  the  instrument  containing  a  clause 
for  the  distribution  of  all  the  property  pro  rata. 
Hall  V.  Denlsun,  17  Vt.  810. 

The  assignment,  however,  must  be  absolute  an(> 
unconditional,  the  assignor  neitber  retaining  a 
power  to  change  the  trustee,  nor  a  control  of  the 
deed  of  trust.  Fellows  v.  Commercial  &  Railroad 
Bank  of  Vlcksburg.  6  Kob.  (La.)  246. 

The  doctrine  is  thus  expressed  In  Ex  parU  Con- 
way. 4  Ark.  886:  Even  creditors  are  presumed  to 
give  their  ara(>nt  to  the  deed,  as  it  is  made  for  their 
benefit,  unless  they  come  in  and  specially  object  to 
it.  deeds  of  trust  often  beina  made  for  the  benefit 
of  absent  persons,  or  even  of  persons  not  in  being: 
but  no  expression  of  aasen  t  on  the  part  of  such  per- 
sons is  necessary,  such  a  trust  being  always  held  to 
be  executed  upon  the  principle  that  tbe  deed  is 
complete  when  tbe  trustees  take  upon  themselves 
its  performance,  and  it  la  not  necessary  to  the  va- 
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be  returned  to  Eaton,  Gainan  ft  Co.,  and  tbe 
trust  deed  be  no  longer  operative.  Marsball 
immediately  took  possession  of  tbe  property 
named  in  tbe  trust  deed,  and,  two  days  after- 
wards,  p1ainti£f  in  error,  also  a  creditor  of 
Eaton,  Guinan  &  Co.,  brongbt  an  action 
against  tbem,  and  sued  out  a  writ  of  attacb* 
ment,  whicb  was  levied  on  the' property  cov- 
ered by  tbe  trust  deed.    Marshall,    and  tbe 


creditors  Eaton,  Guinan  &  Co.  Intended  to 
secure  by  tbe  deed  were  also  made  parties  to 
tbe  action.  The  finding  of  the  trial  court  and 
of  tbe  court  of  ci^il  appeals  is  understood  to 
be  that,  at  tbe  time  tbe  attachment  sued  out  by 
plaintiff  in  error  was  levied,  the  creditors  of 
Eaton,  Guinan  &  Co.  for  whose  benefit  tbe 
trust  deed  was  intended  bad  no  knowledge  of 
its  execution,  and  bad  not  then,  in  any  man- 


Udlty  of  aasignmeDts  that  the  oroditors  should  be 
ooDBulted,  as  they  are  alwairs  presumed  to  be  will- 
ing to  receive  their  debts  from  any  hand  that  will 
pay  them. 

If  the  conveyance  is  absolute,  vestlnir  the  prop- 
erty in  the  asstgoee,  no  express  assent  of  tbe  cestui 
ipie  truat  is  required  while  the  property  remains 
UDohanffOd.  The  cestui  gue  truMt^  althougrh  the  in- 
■trument  Is  made  without  Us  concurrence,  may  re- 
quire and  coerce  the  execution  of  the  trust. 
Buydam  v.  Dequindre,  Harr.  Cb.  847. 

Neither  the  presence  of  tbe  grantee  nor  his  pre- 
vious authority,  or  bis  subsequent  express  assent 
to  the  deed.  Is  necessary  to  make  its  delivery  valid 
where  there  Is  a  previous  authority  to  receive  the 
deed,  his  assent  Is  presumed,  where  the  deed  Is 
beneficial  to  him,  although  his  dissent  may  be 
shown  and  the  deed  rendered  IneftectuaL  Merills 
V.  Swift,  18  Conn.  867, 48  Am.  Dec.  818. 

A  deed  of  trust  for  creditors,  executed  by  the 
debtor  and  duly  recorded,  will  prevail  against  a 
judgment  obtained  by  a  creditor,  even  though  the 
creditors  may  not  have  assented  to  the  trust  until 
after  Judgment.  Skipwlth  v.  Cunningham,  8  Leigh, 
971, 81  Am.  Deo.  8«e. 

The  established  doctrine  of  presumed  assent,  was 
extended  in  Bankin  v.  Lodor.  21  Ala.  8S0,  to  a  deed 
of  trust  executed  by  one  of  tbe  partners  individu- 
ally, and  by  the  firm  in  which  such  partner  was  in- 
terested, in  trust  for  crediton,  with  the  usual  pow- 
ers to  the  trustees  to  collect  the  debtor*s  property 
and  realize  the  same,  and  hold  the  proceeds  after 
payment  of  expenses  in  trust  for  tbe  creditors  pari 
jMUSu,  as  they  executed  the  deed  within  a  certain 
number  of  days  from  its  date,  and  to  pay  the  resi- 
due among  those  creditors  who  signed  the  deed 
within  another  given  time,  and  to  pay  in  like  man- 
ner, all  those  creditors  who  might  sign  the  deed 
within  a  further  specified  time,  with  power  to 
«arry  on  the  business  as  therein  spedfled,  the  deed 
oontalnlng  a  clause  of  release  by  the  creditors:  the 
oourt  holding  that  the  assent  of  all  the  creditors 
was  not  necessary  to  tbe  validity  of  such  deed,  and 
gave  It  full  force  and  effect. 

These  principles  were  applied  in  tbe  following 


In  Abercromble  v.  Bradford,  18  Ala.  680,  where 
the  deed  purported  to  convey  all  tbe  property  of 
the  grantor,- absolutely  and  uncoDditionally,  for 
the  purpose  of  paying  the  debts  in  the  manner 
prescrit)ed  by  it,  no  conditions  being  prescribed  to 
the  creditors,  before  tbey  were  entitled  to  receive 
the  benefits  conferred  by  tbe  deed. 

In  England  v.  Beynolds,  88  Ala.  870,  wherein  It 
was  stated  that  the  creditor's  assent  was  not  neces- 
sary to  uphold  such  a  deed  as  against  attaching 
creditors. 

And  in  Hodge  v.  Wyatt,  10  Ala.  271,  where  a  deed 
of  trust  was  executed,  tbe  court  stating  that  a  deed 
Of  that  description  must  not  be  confounded  with  a 
general  assignment,  for  the  benefit  of  all  or  of  par- 
ticular creditors,  in  which  without  an  express  as- 
sent of  the  creditors,  one  was  implied  until  the 
contrary  was  shown  in  consequence  of  the  benefit 
which  must  result  to  them  from  the  instrument 

So  in  Kinnard  v.  Thompson,  12  Aku  487,  no  delay 
was  stipulated  for  by  the  debtor,  the  property  be- 
ing absolutely,  and  under  all  olroumstances,  de- 
24L.R.  A. 


voted  to  the  payment  of  the  specified  creditors,  and 
therefore  the  court  followed  the  rule  adopted  in 
the  prior  decisions  in  that  state,  holding  the  deed 
good  as  against  an  execution  creditor  named  In  it. 

Again  in  Brown  v.  Lyon,  17  AUl  860,  where  the 
oredltors  were  not  required  to  execute  tbe  deed, 
they  were  the  only  creditors  who  were  parties. 

Where  a  deed  purported  to  be  tripartite,  and  was 
signed  by  one  of  the  beneficiaries,  there  being 
nothing  which  showed  that  it  was  to  be  inopera- 
tive, until  signed  by  the  other  beneficiaries,  it  was 
held  the  case  was  not  distinguishable  from  that 
class  of  cases  which  held  that  neither  the  trustees 
nor  the  beneficiaries  were  required  to  sign  tbe 
deed  in  order  to  give  it  effect.  Bhearcr  v.  Loftin, 
26  Ala.  703. 

In  De  Forest  v.  Bacon,  1  Conn.  888,  where  the 
debtor  conveyed  his  estate  to  trustees  for  distribu- 
tion among  certain  creditors,  with  a  bona  fide  in- 
tention of  preferring  them,  no  dissent  having  been 
expressed  by  the  creditors. 

Where  the  debtor  assigned  a  'number  of  notes 
and  accounts  in  trust  for  certain  creditors  with  in- 
structions to  collect  and  apply  the  money  pro  ratcu 
after  deducting  a  compensation,  of  which  assign- 
ment the  creditors  were  notified,  and  none  dis- 
sented or  objected.  Van  Winkle  v.  Iowa  Iron  St 
Steel  Fence  Co.  86  Iowa,  Zib. 

Where  no  objection  was  made  to  the  assignment 
until  the  complainant  filed  a  biU  within  sixteen 
days  after  the  execution^  of  the  deed,  it  was  held 
that  the  fact  that  none  of  the  creditors  had  then 
formally  accepted  its  provisions  could  not  be  ren- 
dered an  avalhible  objection  to  the  deed  which  was 
accepted  by  the  trustee.  Belnhard  v.  Bank  of 
Kentucky,  8  B.  Mon.  252. 

In  DuvaU  v.  Baisin,  7  Mo.  449,  where  the  deed  was 
executed  for  the  benefit  of  preferred  creditors  who 
were  made  parties,  but  did  not  sign  tbe  same,  and 
there  was  no  provision  requiring  them  to  execute 
the  deed  before  sharing  in  the  benefits  conferred 
by  it  the  same  doctrine  was  followed. 

Where  tbe  deed  showed  an  intention  to  pay  all 
the  creditors  pro  rata^  without  provision  for  indi- 
vidual creditors  and  nothing  pointing  to  any  dis- 
tinction, there  being  no  attack  upon  the  deed  by 
the  creditors,  the  deed  contravening  no  prinolples 
of  law.    Hulse  v.  Marshall,  9  Mo.  App.  148. 

So  where  the  assignment  was  made  to  a  trustee, 
a  nonresident  of  the  state,  the  property  being  held 
in  trust  for  the  benefit  of  all  the  creditors.  8pm- 
ney  v.  Portsmouth  Hosiery  Co.  25  N.  H.  9. 

And  in  North  v.  Turner.  9  Serg.  &  B.  244.  where 
an  objection  was  raised  that  there  was  nothing  to 
show  that  the  assignment  in  question  was  accepted 
or  that  the  beneficiaries  ever  knew  of  it,  the  as- 
signment being  for  valuable  consideration  and 
beneficiaL  Smith  v.  Bank  of  Washington,  6  Serg. 
&  B.  818,  to  tbe  same  effect. 

Where  a  voluntary  assignment,  made  to  a  trus- 
tee, authorized  and  directed  the  assignee  to  pay  out 
*^he  following  dues  or  debts  owing  from  me  to  the 
following  named  persons**  mentioning  such  per- 
sons byname  with  the  amounts,  and  provided  that 
the  residue  should  be  divided  equally  among  ^hls 
creditors,**  with  the  proviso  that  if  any  of  his  cred- 
itors should  not  present  their  claims  and  release 
him  within  four  months,  the  dividends  payable  to 
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ner,  asseDted  to  It.  On  trial,  Judi^entwaB 
Tendered  in  favor  of  p1ainti£F,  against  Eaton, 
Guinao  &  Co.,  for  $1,674.90,  and  forecloeine 
tbe  attachment  Hen,  subject  to  the  rights  of 
creditors  for  whose  benefit  the  trust  deed  was 
intended;  and  the  trustee  was  directed  to  sat- 
isfy that  **  judgment,  as  far  as  possible,  out  of 
any  funds  that  may  remain  in  his  bauds,  as 
the  proceeds  of  said  property,  after  satisfying 


the  debts  and  claims  secured  by  said  deed  of 
trust,  and  which  are  therein  named,"  but  costs 
were  given  against  plaintiff.  The  trial  court 
and  court  of  civil  appeals  held  that:  *'  It  was 
not  necessary  that  the  beneficiaries  of  the  deed 
of  trust  should  accept  thereunder  before  the 
levy  of  plaintiff's  attachment,  in  order  to  give 
it  effect  superior  to  the  attachment  lien.  The 
trust  was  at  once  alQcepted  by  the  trustee,  and. 


tftem  should  be  paid  over  to  the  debtor,  the  oourt 
held  that  such  last  condition  was  only  applicable  to 
the  creditors  therein  deecrit)ed  as  ''bis  creditors" 
and  did  not  apply  to  those  pxevioosly  mentioned. 
Badller  v.  Fallon,  4  B.  1. 480. 

In  Sklpwith  ▼.  Cunninflrham,  8  Leigh,  271, 81  Am. 
Dec  642,  tbe  deed  was  objected  to  as  not  biodlnir. 
hecttuse  not  anented  to  before  the  judgrment  lien 
attached.  It  was  held  that  it  was  not  requisite  for 
the  cettuC  (gtit  trust  to  execute  a  deed  made  for  bis 
benefit,  the  lesal  estate  paeaiDgby  theezecutioo  of 
the  deed  by  the  assignee  and  assigoor,  and  that 
nothing  short  of  an  express  or  implied  dissent  on 
tbe  part  of  the  beneficiary  would  avoid  such  deed. 

8o  where  tbe  assignment  was  for  tbe  benefit  of 
preferred  creditors  UDOonditionally,  wlthovt  any 
stipulation  for  a  release  or  otherwise.  Wheeler  v. 
Sumner,  4  If  asoo,  188. 

In  the  case  of  an  asslimment  In  trust  for  cred- 
itors, without  release  or  other  oonditloo,  the  prop. 
erty  being  distributed  equally  among  the  creditors 
pro  mto,  it  was  held  tbe  aesent  must  be  presumed 
upon  the  general  principles  of  law.  the  trust  being 
for  their  benefit,  and  that  it  might  be  inferred  as  a 
presumption  of  law,  untU  the  contrary  was  shown; 
and  further  that  If  the  assent  was  expressly  giren 
wlthm  a  reasonable  time  It  operated  retroactively 
to  confirm  the  conveyance  ab  initio,  Halsey  t. 
Vairbanks,  4  Mason,  808. 

In  AshuTst  V.  Martin,  9  Port.  (Ala.)  688.  tbe  plain- 
tiff  contended  that  tbe  assignment  was  fraudulent 
and  void,  because  It  made  the  preference  given  to 
the  creditors  designated  in  the  schedule,  dependent 
upon  the  condition  that  they  should  execute  the 
same  and  a  release,  and  discharge  tbe  assiirnor 
within  a  given  time.  The  court  held,  it  being  con- 
tended that  the  creditors  named  in  such  schedule, 
who  did  not  accept  the  terms,  were  excluded  from 
any  participation  in  the  benefits  of  the  deed,  that 
the  true  construction  was  that  by  refusteg  to  exe- 
cute the  release,  the  creditors  were  merely  post- 
poned  to  the  third  chtss  mentioned  m  such  deed, 
and  were  not  precluded  from  taking  advantage 
under  the  deed,  and  the  property  should  not  be  al- 
lowed to  revert  to  the  debtor. 

In  Hyde  v.  Olds.  12  Ohio  St.  801,  an  assignment  of 
property  was  made  to  a  trustee  la  contemplation 
of  Insolvency,  with  a  design  apparent  upon  its  face 
to  prefer  certain  creditors  to  the  exclusion  of 
others,  the  Instrument  being  accepted  by  the  trus- 
tee and  the  act  of  assignment  complete,  the  court 
held  the  deed  took  effect  without  the  assent  of  the 
creditors  not  named  therein,  as  they  could  not  be 
expected  to  assent  to  an  assignment  according  to 
its  terms,  but  that  the  assignment  being  complete 
the  statute  would  take  hold  according  to  its  legal 
effect  and  the  law  would  assent  for  them. 

In  Baldwin  v.Peet,  a  Tex.  708, 75  Am.  Dec.  808,  it 
was  held  that  the  assent  of  creditors  to  a  general 
assignment  would  be  presumed,  so  as  to  give  it 
effect,  although  they  knew  nothing  of  it  when  It 


The  same  conclusion  was  reached  in  Wallls  v. 
Taylor.  87  Tex.  481;  Green  t.  Banks,  9i  Tex.  808. 

No  person  can  be  made  a  grantee  against  his  will, 
bnt  a  deed  may  operate  by  a  presumed  assent, 
mbtik  a  dissent  or  disclaimer  appears.   Bikes  t. 
Miller,  Zi  Tex.  4281 
24L.R  A. 


While  the  validity  of  the  deed  rests  upon  tbe  pre- 
sumed fact,  it  Is  but  fair  that  the  presumption  of 
assent  should  extend  to  the  whole  transaction,  oth- 
erwise by  legal  presumption  a  fraud  might  be  aided 
in  its  perpetration.    Qreen  v.  Banks,  supra. 

And  also  to  notice  of  tbe  facts  and  circumstances 
under  which  it  was  made,  as  well  as  to  the  terms  of 
the  deed.   IMd. 

Where  the  only  evidence  of  acceptance  was  the 
fact  that  one  of  them  was  present  and  assisted  in 
the  negotiations  when  the  deed  was  executed,  the 
court  held  the  question  a  matter  of  presumption. 
Ibid. 

When  a  conveyance  Is  made  to  another  person, 
his  assent  Is  wld  to  be  presumed,  because  there  is  a 
strong  Intendment  of  law  that  it  is  for  his  beoeflt* 
and  that  no  man  can  be  supposed  to  be  unwilling 
to  do  that  which  Is  for  bis  advantage,  and  for  the 
reason  that  it  would  seem  Incongruous  and  ab- 
surd, that  when  a  conveyance  is  completely  exe- 
cuted on  the  part  of  the  grantor  that  Uie  estate 
should  remain  in  blm,  and  thirdly  because  It  is  con- 
trary to  the  policy  of  the  law  to  permit  a  freehold 
to  remain  in  suspense  and  uncertainty.  Dikes  v. 
Miller,  24  Tex.  4Xi. 

The  principal  case  cannot  be  said  to  overrule  the 
principles  thus  established  by  the  at>ove  cases. 
Inasmuch  as  the  Instrument  In  question  la  that  case 
did  not  constitute  an  assignment,  either  general  or 
special,  for  the  benefit  of  some  or  of  all  of  the 
ereditors  of  its  nuiker,  but  was  in  effect  only  a 
mortgage,  with  power  to  secure  the  creditors 
named  in  it 

The  principal  case  further  recognized  tbe  validity 
of  general  assignments,  made  m  accordance  with 
tbe  Texas  statute,  under  which  they  are  valid 
without  the  assent  of  creditors. 

b.  StcLtutory  preaumptUm, 

Under  section  8208  of  McGlaio*s  Annotated  Code 
of  Iowa,  ed.  1888,  vol.  1,  page  851,  in  the  case  of  an 
assignment  of  property  for  the  benefit  of  all  the 
creditors  of  the  assignor,  the  assent  of  the  creditors 
is  to  be  presumed. 

By  the  enactments  of  New  Hampshire  of  1881  and 
1862,  as  amending  the  Laws  of  1834,  chapter  2488. 
and  chapter  2506  of  tbe  Pamphlet  Laws,  the  assent 
of  all  the  creditors  is  presumed  to  all  such  asslgn- 
meuts,  when  properly  made.  Fellows  v.  Green- 
leaf ,  43  K.  H.  421. 

Under  the  statute  of  that  state  tbe  deed  need  not 
provide  that  the  creditors  should  become  parties  by 
executing  it,  and,  if  no  conditions  are  annexed  tbe 
assignment  Is  for  the  benefit  of  tbe  creditors,  and 
their  assent  will  be  presumed  until  the  contrary  is 
shown.  Hurd  v.  Silsby,  10  N.  H.  108;  Johnson  T. 
Farley.  46  N.  H.  500;  to  the  same  effect  Fellows  t. 
Greenleaf,  supra,  the  instrument  be\ng  proper  in 
all  respects  and  according  to  the  statute,  tbe  trust 
being  properly  and  unconditionaJly  accepted. 

Tbe  statute  referred  to  in  tbe  above  case  is  chap- 
ter 184  of  tbe  Etevlsed  Statutes  of  New  Hampshire, 
Ck)mpiled  Statutes  297,  which  contained  no  pro- 
vision in  regard  to  tbe  assent  of  the  creditors. 
Fellows  v.  Greenleaf,  supra. 

The  statute  seizes  upon  it  and  diverts  its  pro- 
visions into  an  equitable  channel,  inuring  for  tbe 
benefit  of  all  creditors  in  proportion  to  thoir  r^ 
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Id  the  absence  of  repudiation  by  the  benefl- 
ciariea,  his  acceptance  would  inure  to  their 
benetit."  Other  questions  were  raised  on  ap- 
X)«'a],  and  are  presented  in  application  for  writ 
of  error,  but  the  view  taken  of  that  presented 
by  the  ruling  above  shown  renders  consiilera- 
tton  of  them  unnecessary. 

The  instrument  in  ques^on  did  not  consti- 
tute an  assignment,  either  general  or  special. 


for  the  benefit  of  some  or  all  of  the  crediton 
of  its  makers,  but  was,  in  effect,  only  a  mort- 
gage, with  power  to  f«ell  to  secure  crediton 
named  in  it;  and  if  all  creditors  named  in  It 
assented  to  it,  at  the  time  of  its  execution,  no 
other  effect  could  be  given  to  it.  A  s^-neral 
assignment  made  in  accordance  with  the  stat- 
ute in  force  in  this  stnte  regulating  such 
assignments  is  valid  without  the  assent   of 


■peoHve  demands  under  the  Ohio  Statute  of  Maroh 
14,1868.    Hyde  V.  Olds,  18  Ohio  St.  Ml. 

Seotton  8174  of  Hlll*8  Annotated  Laws  of  Oregon, 
vol.  2.  ed.  of  1887,  page  1400,  provides  that  in  case  of 
an  assignment  for  the  benetit  of  all  the  creditors 
of  the  assignor,  the  assent  of  the  creditors  shall  be 
presumed. 

By  article  die  of  title  78.  Sayles*  Texas  OlvO  Stat- 
ates,  vol.  1,  page  68,  creditors  consenting  to  an  as- 
signment ere  to  make  known  their  consent  in  writ- 
ing  within  four  months  after  the  publication  of  the 
notice,  and  the  creditor,  not  assenting,  can  re- 
ceive no  benefit  under  the  aspigoment,  but  it  is 
provided  that  a  creditor  who  has  no  actual  notice 
may  communicate  his  assent  at  any  time  before 
distribution  of  the  assets,  and  the  receipt  by  a 
or^dltor  of  any  portion  of  his  claim  is  conclusive 
evidence  of  his  assent. 

Jn  Sanborn  v.  Norton.  SB  Tez.  808.  it  was  held 
that  the  aot  did  not  make  consent  of  any  other 
eharaotftr  invalid,  nor  prevent  the  assignee  from 
entering  the  name  and  claim  of  creditors  not  con- 
aentlng  in  writing  among  those  who  are  to  reap 
the  benefits  of  the  assignments,  the  act  stating 
that  creditors  not  assenting  shall  not  receive  the 
benefits  but  dfjes  not  positively  shut  out  those  who 
give  their  consent  otherwise  than  in  writing. 

The  above  provision  has  for  its  object  the  en- 
abling of  the  assignee  to  ascertain  within  a  defi- 
nite period  the  number  of  creditors  accepiing,  and 
the  furnishing  of  such  iodisputable  evidence  of 
consent,  and  also  to  place  it  in  the  power  of  the 
creditor  to  share  in  the  benefits  of  the  assignment. 
Banbom  v.  Norton,  tupra. 

In  the  above  case  it  was  further  held  that  the 
section  contemplated  that  the  assignee  miirht  pro- 
ceed as  if  such  creditor  were  ranked  among  the 
accepting  crediton.  inasmuch  as  if  the  assignee 
«)aid  him  a  dividend,  it  was  conclusive  evidence. 
Ibid. 

Under  the  Revised  Statutes  of  Wyoming,  ed.  of 
1887,  title  2,  chapter  2,  section  96,  an  assignment 
tor  the  benefit  of  creditors  Is  void  against  any 
creditor  of  the  assignor,  not  assentinir  thereto,  in 
cases  of  preference,  coercion  to  release,  or  com- 
promise, false  or  fraudulent  claim,  reservation  or 
interest  to  the  debtor,  or  other  matters  therein 
specified. 

IIL  Extent  of  pruumptiovL 

Although  a  deed  be  made  for  a  party*s  benefit, 
his  assent  will  be  presumed,  still  such  presumption 
is  not  absolute  or  conclusive,  the  law  not  forcing 
a  party  into  a  contract  against  his  will;  he  must 
make  bis  election.  Valentine  v.  Decker,  43  Mo. 
588w 

When  its  validity  rests  upon  a  presumed  fact,  it 
is  but  fair  that  the  presumption  of  assent  should 
extend  to  the  whole  transaction,  otherwise  by 
legal  presumption  a  fraud  might  be  aided  by  its 
perpetration.  Baldwin  v.  Peet,  22  Tez.  708, 76  Am. 
Deo.  806;  Green  v.  Banks,  24  Tez.  608. 

It  should  eztend  to  notice  of  the  facts  and  cir- 
cumstances under  which  it  was  made  as  well  au  to 
the  terms  of  the  deed.    Green  v.  Ranks,  supra. 

The  presumption  that  a  party  wlU  accept  a  deed 
because  it  is  beneficial  to  him,  it  is  said,  will  never 
24  L.  R  A. 


be  carried  so  far  as  to  consider  him  as  having  ac- 
cepted it.  Com.  v.  jHckmn,  10  Bush.  429;  Tuttle  r. 
Turner,  98  Tez.  778;  Bell  v.  Farmers*  Bank  of 
KentucAr*  H  Bush,  84. 

The  doctrine  of  persumed  assent  and  acoeptanca 
of  a  trust,  made  for  the  benefit  of  creditors,  is  not 
sufficient  where  there  Is  a  contest  as  to  the  pnvity 
of  Hens.    Mills  v.  Haines,  8  Head,  832. 

Where,  under  an  assignment  for  the  benefit  of 
creditors,  the  latter  took  no  action  for  eight  yean 
wlien  the  trust  was  revoked,  after  wliicb  the  credi- 
tors took  no  action  for  nearly  three  years,  it  was 
held  there  was  no  presumption  of  assent.  Gibson 
V.  Bees,  60  IIL  888. 

In  I'ennant  v.  Stoney,  1  Bich.  Eq.  222.  44  Am. 
Dec.  218,  it  was  held  that  it  was  not  necessary  for 
the  creditors,  Intended  to  be  secured  by  the  deed 
of  trust  to  be  made  parties  to  or  to  assent  to  the 
ezecuiion  of  the  instrument,  and  that  such  credi- 
tors, so  long  as  they  have  done  no  act  inconsistent 
with  the  deed,  might  accept  of  Its  conditions. 

lY.  ROmUal  of  prssumptfoik 
a.  In  aeneroL 

The  asaent  of  creditors  to  an  assignment  in  trust 
for  tbeir  benefit  is  presumed,  where  the  interest 
would  dictate  such  assent,  but  this  presumption  is 
repelled  whenever  the  conditions  imposed  by  the 
debtor  are  not  beneficial,  or  he  is  delaved  in  the 
collection  of  his  debt,  his  security  is  impaired,  or 
he  is  required  to  do  or  omit  anythinir  whatever. 
Mauldin  v.  Armistead,  14  Ala.  702;  BImes  v.  Suther- 
land, 7  Ala.  262;  Abercrombie  v.  Bradford,  16  Ala. 
600. 

There  can  be  no  presumption  of  assent  where 
the  assignment  contains  stipulations  prejudicial 
to  the  creditors.  Spinney  v.  Portsmouth  Hosiery 
C0.25N.  H.9. 

In  the  case  of  a  fraudulent  intent  unknown  to 
the  trustee,  the  assent  of  the  croditoi«  will  not 
be  presumed.  Bald  win  v.  Peet,  22  Tez.  708,  76  Am. 
Dec.  806:  Townsend  v.  Harwell,  18  Ala.  801. 

No  assent  ought  to  be  presumed  to  an  assign- 
ment whlcb,  in  elfect.  gives  license  to  the  assignee 
to  suffer  the  property  to  be  wasted  by  neglect. 
Spinney  v.  Portsmouth  Hosiery  Co.  impf  a:  Bfoneil 
V.  M onell.  6  Johns.  Ch.  283. 1  L.  ed.  1064. 

Nor  where  the  trustee  is  grossly  disqualified  by 
bis  character  or  situation  from  properly  dischHr»^- 
Ing  the  trust  Spinney  v.  Portsmouth  Hosiery  Co. 
•upro. 

There  may  be  a  repudiation  or  rejection  of  the 
deed,  which  may  be  by  some  unequivocal  act 
which  will  operate  as  an  estoppel  against  further 
claims  under  the  deed.  Parquharson  v.  McDonald, 
2Heisk.404. 

Where  the  assent  of  the  creditors  is  not  to  be 
presumed,  the  principals  established  in  Leeds  v. 
Bay  ward,  6  N.  J9.  86,  must  be  applied  and  a  dis- 
senting creditor  will  be  entitled  to  recover  by  the 
trustee  process,  any  surplus  remaining  after  the 
debts  of  the  asaenting  creditors  have  been  dis- 
charged. 

In  Todd  V.  Bucknam,  11  Me.  41.  the  deed  con- 
tained a  provision  that  every  creditor  coming  in 
under  it,  should  give  siz  months  credit  for  the 
balance  of  his  demand,  after  deducting  the 
amount  received  out  of  the  trust  fund,  calculating 
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creditors,  bat  fbis  is  by  force  of  the  statate. 
Bach  was  the  ruling  in  Shattuck  y.  Freeman, 
1  Met.  13,  and  of  the  correctness  of  that 
mlinff  there  can  be  do  doubt.  There  are 
decisions,  on  assignments  not  made  un- 
der the  statute,  holding  that  the  assent  of 
creditors  to  a  general  assignment,  for  the 
<^ual  benefit  of  all  creditors,  which  does  not 
require  releases,  or  necessarily  deiay  any  of  the 


creditors  for  an  unreasonable  time,  will  be 
presumed,  unless  the  contrary  be  shown;  and 
decisions  may  be  found  holdmg  that  the  same 
presumption  will  be  indulged  when  the  assign- 
ment is  for  the  benefit  of  a  part,  only,  of  the 
assignor's  creditors.  Such  decisions,  however, 
cannot  be  looked  to  as  authority  for  the  propo- 
sition that  assent  of  creditors  is  not  necessary: 
for  they  carry  the  implication  that  it  is,  ana 


the  six  months  from  the  time  when  the  trustee 
ahoald  have  executed  the  trust,  under  the  penalty 
of  forfeitlDg  such  balance,  by  instltutiog  prooesi 
for  recovery  hi  the  time,  the  court  held  that  such 
terms  were  so  manifestly  In  dereliction  of  the 
«reditor*s  rights,  as  not  to  Justify  the  presumption 
of  assent. 

The  presumption  is  not  sufficient  In  the  case  of 
a  contest  between  creditors.  Mills  v.  Hain«s,  8 
Head,  838. 

to,  OoiuflMons  <iiipotln0  areleosa. 

An  assignment  Is  presumed  to  be  accepted  by  the 
lireferred  creditors  as  for  their  benefit,  and  will  tie 
supported  by  the  consideration  of  their  debts  to 
the  extent  of  the  same,  unless  by  Its  terms  it  obliges 
them,  in  order  to  take  any  benefit  under  it,  to  re- 
lease the  asBlffnor.   Sadlier  v.  Fallon,  4  B.  L  tfO. 

In  BOoh  cases  tbe  presumption  of  assent  does  not 
arise  for  the  reason  that  a  question  of  discretion  Is 
involved.    MoGaIn  v.  Pickens,  88  Ark.  800, 40S. 

In  KiUer  V.  Ck>nkllo,  17  Oa.  4B0,  68  Am.  Dec.  SM, 
where  tbe  deed  was  for  the  use  and  lienefit  of  such 
creditors,  as  should  file  their  claims  with  the  aasiff- 
nee  and  release  the  debtor  withm  ninety  days,  the 
assignment  was  held  mvalld  as  against  non-assent* 
tag  creditors. 

So  In  lIcBrlde  v.  Bohanan,  60  Oa.  827,  where  the 
deed  stipulated  for  a  benefit  to  tbe  assiirnor  by  way 
of  extlniruishment  of  the  debts.  It  was  held  that  If 
the  creditors  consented  they  would  be  bound  there- 
by, but  their  assent  must  be  shown,  otherwise  they 
would  not  be  bound. 

And  InBweariDgen  v.  SUcer,  6  Ma  841,  where  the 
conditions  Imposed  a  release,  the  cou  rt  beld  that  the 
assent  could  not  be  presumed,  and  that  such  a  deed 
was  of  no  effect  until  executed  by  tbe  creditors. 

The  same  principles  were  upheld  in  Drake  v.  Bo- 
cen,  0  Mo.  817,  where  the  deed  contained  a  similar 
iwovlsion. 

An  assent  cannot  be  presumed  where  a  condition 
teaflUxed  to  a  deed  (Hurd  v.  Silsby,  10  N.  H.  106). 
where  tbe  deed  provided  a  distribution  to  he  mnde 
among  those  who  would  become  parties  and  release 
their  demands,  the  statute  under  which  tbe  assifm- 
ment  was  made  providing  that  no  conditions  should 
be  annexed. 

If  the  creditors  are  to  have  tbe  benefit  of  the  as- 
signment, only  upon  condition  that  they  discharire 
their  debt,  their  aswnt  may  not  he  presumed,  as  it 
would  involve  a  question  of  discretion  upon  which 
they  might  differ -in  opinion.    Hall  v.  Denlson,  17 

Ytsia 

In  such  cases  the  same  presumption  of  asBent 
does  not  arise,  a  question  of  discretion  being  in- 
volved, and  therefore  in  such  cases  there  must  be 
an  express  assent  Halsey  v.  lUrbanks,  4  Mason, 
808. 

Where  the*  terms  of  the  assignment  called  for  a 
lelease,  ttwas  held  that  until  their  assent  was  given 
to  theoondltion,  in  the  mode,  and  within  tbe  time 
pointed  out  by  the  assignment,  that  the  assigned 
property  was  liable  to  attachment  by  foreign  pro- 
eesi  in  the  hands  of  the  assignor.  Sadlier  v.  Ifallon, 
4B.L480. 

8o  where  a  release  li  reqnlred  within  a  certain 
time,  as  a  oondltton  of  receiving  tbe  benefit  of  the 
S4L.R  A. 


trust,  the  reason  for  presuming  acceptance  does 
not  exist.    Smith  v.  Mniett,  11 R.  1. 628. 

Where  the  deed  conveyed  tbe  debtor's  property 
in  trust  for  the  benefit  of  such  of  his  creditors  as 
should  within  a  specified  time  release  him  from  all 
further  claims,  with  a  provision  for  the  (tay  luont  of 
tbe  balance  to  the  debtor.  It  was  held  valid.  Phip* 
pen  V.  Durham,  SOratt.  407. 

c.  Other  tondiHofna, 

Assent  will  not  \»  presumed,  where  the  deed  con* 
taiub  conditions  unfavorable  to  the  creditors,  and 
the  deed  will  be  void  and  the  trustee  will  hold  the 
property  as  against  other  creditors,  whether  assent 
Ing  or  dissenting.  Fellows  v.  Greenleaf .  48  N.  H.  4a* 

In  Williams  v.  Ghirtrell,  4  G.  Greene,  287,  where 
the  assignment  was  a  conditional  one.  It  was  held 
that  the  code  did  not  apply,  and  that  the  assent  of 
the  creditors  could  not  be  presumed. 

Where  the  assignment  In  trust  imposed  a  condi- 
tion upon  the  trustee,  making  him  responsible  only 
for  the  actual  moneys  coming  to  his  bands,  and  for 
his  willful  defaults,  it  wss  held  that  there  could  be 
no  presumed  assent,  It  not  being  proved  that  any 
of  them  assented.    Brown  v.  Warren,  43  N.  H.  880. 

So  where  the  deed  oontained  a  clause,  changmg 
tbe  point  of  time  at  which  tbe  liability  of  tbe  trusree 
should  commence,  and  relieving  him  from  the  duty 
of  distributing  the  property,  and  also  exempted 
him  from  the  use  of  diligence,thu6  opening  the  door 
for  fraud,  it  was  held  that  it  could  not  therefore  be 
presumed  that  the  creditors  assented  thereto. 
Spinney  v.  Portsmouth  Hosiery  Co.  :^5  N.  H.  9. 

Where  an  agreement  was  entered  into  in  consid- 
eration of  a  promise  and  agreement  by  the  debtor 
by  which  the  creditors  promised  to  give  time  for 
the  payment  of  their  debts  until  a  trustee  disposed 
of  the  property  and  applied  the  proceeds,  with  a 
condition  that  the  debtor  shall  perform  his  part 
of  the  agreement,  and  the  creditors  named  in  the 
schedule  execute  the  contract,  and  providing  that 
the  total  demands  of  the  creditors  should  not  ex> 
ceed  a  viven  sum,  such  agreement  being  signed 
by  the  plaintiff,  and  by  tbe  other  creditors  except- 
ing one  who  refused  to  sign,  it  was  held  the  agre^ 
ment  was  binding  when  executed.  Towne  v.  Bub- 
lee.  61  Vt.  62. 

To  an  assignment  conditional  that  the  assignefv 
should  render  an  account  to  a  major  part  of  the 
creditors,  who  should  sanction  the  assignment  be- 
fore it  took  effect,  their  assent  Is  necessary  to  give 
it  effect.    Law  rence  v.  Davis,  8  McLean.  177. 

Where  a  bank  being  In  embarrassed  circumstan- 
ces, assigned  to  trustees  with  authority  to  sell,  col- 
lect debts,  and  complete  a  certain  raUroad  with 
power  to  borrow  money  for  that  purpose,  and  al- 
low claims  against  the  bank,  the  proceeds  to  be  ap> 
plied  in.  payment  of  principle  and  interest  upon  the 
loan,  the  dividends  were  to  be  divided  pro  rata 
among  the  creditors  who  had  filed  claims  after  the 
completion  of  the  road,  the  deed  was  held  void  as 
to  creditors  not  assenting  thereto  by  filing  their 
claims.  Bodley V.Goodrich, 48 U.S. 7 How. 270, 18 Lb 
ed.60e. 

So  where  the  ssslgnment  prohibited  the  partici- 
pation of  certain  creditors,  unless  they  consented 
to  take  tbehr  share  of  the  surplus,  after  paying  ceiw 
tain  preferred  creditors,  and  dlsohaziged  the  debiof% 
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Indul^  tbe  preflumptioD  of  ament,  op  '.be  the- 
ory that  men  \vill  ordinarily  asseot  to  such  acta 
as  are  beneficial  to  them,  but  indulge  it  only  in 
absence  of  proof  to  the  contrary.  In  Ealsey 
Y.  hairbanki,  4  Mason,  215,  Fed.  Cas.  No. 
5,964,  it  appears  to  have  been  held  that  express 
&«-sent  of  the  creditor  would  operate  "*  retroact- 
ively to  confirm  the  conveyance  ab  initio" 
whereby  the  right  of  an  intervening  attach- 


ment creditor  would  be  defeated,  while  other 
decisions  hold  to  the  contrarv.  The  English 
rule  in  reference  to  such  assignments  is  thu» 
stated:  '*  If  a  debtor  convey  property  in  trust 
for  creditors  to  whom  tbe  conveyance  is  not 
communicated,  and  the  creditors  are  not  in  any- 
manner  privy  to  the  conveyance,  the  convey- 
ance operates  only  as  a  power  to  the  trustee, 
which  is  revocable  by  the  debtor,  and  ii  ihe* 


no  matter  whether  their  debts  were  paid  or  not.  It 
was  held  voJd  as  against  creditors  not  assenting 
thereto.  Wakeman  v.  Grover,  4  Paige  28,  8  l«.  ed. 
82B. 

d.  At9(ifnment9  MndertnOn  dOavtng^  or  defraudina 
eredUon. 

In  Townsend  v.  Harwell,  18  Ala.  808. the  above  doo- 
trine  of  presumed  assent  was  held  not  to  apply  In 
the  ease  of  a  deed  of  conveyance,  made  for  the  pur- 
pose of  delaying,  hindering,  or  defrauding  oredi- 
toiB,  such  a  deed  being  dearly  and  utterly  void. 

To  such  a  deed  there  must  he  an  actual  assent  on 
the  part  of  the  beneficiaries,  otherwise  tbe  levy  of 
an  execution  subsequent  to  the  date  of  the  assign- 
ment will  prevaiL  Benning  v.  Nelson,  aS  Ala.  801; 
First  Nat  Bank  of  Bmporia  v.  Bidenour,  46  Kan. 
T07. 

And  until  such  actual  assent  is  shown,  any  credi- 
tor may  levy  or  attach  and  hold  in  defiance  of  tbe 
deed.  First  Nat.  Bank  of  Bmporia  v.  Bidenourt 
gupra. 

The  law  will  not  imply  the  assent  of  the  benefici- 
aries to  such  a  deed.  Ashley  v.  Boblnson,  29  Ala. 
112. 

It  matters  not  however  much  it  may  really  be  for 
the  creditor^  benefit,  as  it  would  put  it  fn  the 
power  of  the  grantor  to  make  valid  his  own  fraud- 
ulent deed.  First  Nat.  Bank  of  Bmporia  v.  Bide- 
nour, tupro. 

Such  a  deed  is  but  a  power  which  is  revoked  by 
the  bankruptcy  of  the  assignor.  Ashley  v.  Bob- 
lnson, supra. 

If  the  assent  of  a  beneficiary  to  a  fraudulent  as- 
signment could  be  presumed,  the  rule  which 
makes  the  participation  in  the  fraud  of  the  bene- 
ficiary necessary  to  vitiate  an  assignment  would 
preclude  the  powibility  of  successfully  assailing  it 
for  fraud,  where  it  has  been  made  without  the 
knowledge  of  the  beneficiaries,  and  in  their  ab- 
sence.   Ibid. 

To  an  assignment  m  trust  made  with  a  fraudu- 
lent intent  unknown  to  the  trustee,  the  assent  of 
the  creditors  will  not  be  presumed.  Green  v. 
Banks,  24  Tez.  608. 

An  assignment  which  reserves  the  surplus  to  the 
debtor  is  constructively  fraudulent,  and  will  not 
be  upheld  against  an  attaching  non-assenting 
creditor.    McBeynolds  v.  Dedman,  47  Ark.  848. 

o.  Awtianment  dimet  to  creditors. 

When  the  assignment  is  made  to  a  trustee,  the 
title  of  the  estate  passes  to  him  and  the  assent  of 
the  creditors  will  be,  presumed,  when  the  assign- 
ment is  made  without  condition,  it  being  for  their 
benefit;  otherwise  when  the  assignment  is  made 
directly  to  creditors  when  their  assent  Is  neces- 
sary.   Smith  v.Mil]ett,UB.L  528. 

The  ored1tor*s  assent  must  be  gi^en  at  the  time 
of  the  assignment,  upon  the  principle  that  it  re- 
quires two  parties  to  make  a  oontraoL  Jones  v. 
Dougherty,  10  Oa.  278. 

Then*  assent  Is  necessary  to  give  validity  in  law 
to  the  deed.  NiooU  v.  Mumford,  4  Johns.  Oh.  622, 1 
L.ed.828. 

There  most  be  two  parties  to  the  transaction, 
and  however  absolute  the  form  of  the  assignment 
may  be,  until  It  Is  accepted  it  does  not  pass  tbe 
property.    Webster  v.  Harkness,  8  Maokey,  220. 
24  L.  R  A. 


If  the  assignment  is  made  Immediately  by  the- 
debtor  to  his  creditor,  with  the  manifest  intention 
of  both  parties  that  the  control  of  the  debtor  over 
the  fund  shall  pass  from  him  immediately,  the  as- 
sent of  the  creditor  Is  necessary  to  perfect  tt. 
ZMd. 

▼•  ExpretB  ammL 

It  is  considered  a  settled  law  that  where  a  deed 
of  trust  Is  executed  for  tbe  security  of  oredltors* 
and  provides  that  the  creditor  shall  do  or  omit 
anything  whatever,  the  deed  is  revocable  untli  tlie 
creditor  assents  to  it.  Lockwood  v.  Nelson,  18  Ala. 
284;  Elmes  v.  Sutherhind,  7  Ala.  282;  Aberoromble 
V.  Bradford,  Ifi  Ala«  660:  Graham  v.  Lockbart,  8 
Ala.  9;  Bvans  v.  Lamar,  21  Ala.  888;  Lehman  v. 
Tallassee  If  f g.Cio.  64  Ala.  687;  Ashley  v.  Boblnson, » 
Ala.  112;  Lookhart  v.  Wyatt,  10  Ala.  281, 44  Am.  Deo. 
481;  Shearer  v.  Loftin,  28  Ala.  708;  Bankln  v.  Lodor* 
21  Ala.  880;  Townsend  v.  Harwell,  18  Ala.  808;  Sen- 
ning  V.  Nelson,  28  Ala.  801;  McBeynolds t.  Dedmao* 
47  A^.  848;  McOain  v.  Pickens,  82  Ark.  880;  Naylor 
V.  I^sdick,  4  Day,  146.  4  Aul  Deo.  187;  Gamp  v. 
Mayer,  47  Ga.  414;  Jones  v.  Dougherty,  ID  Ga.  218: 
McBride  v.  Bohanan.  50  Ga.  627;  Miller  v.  Oonklin, 
17  Ga.  480, 68  Am.  Dea  848;  Williams  v.  Gartxell,  4. 
G.  Greene,  287:  First  Nat.  Bank  of  Bmporia  v. 
Bidenour,  IB  Kan.  707;  Oxnard  v.  Blake,  46  Me.  802; 
Aberle  v.  Sohliohenmeir,  61  Minn.  1;  Luehrmann 
V.  St  Louis  Furniture  Co.  21  Mo.  App.  489;  Swear- 
ingen  v.  SUcer,  6  Mo.  241;  Drake  v.  Rogers,  6  Ma 
817;  Leeds  v.  Sayward,  6  N.  H.  88:  Derry  Bank  v. 
Davis,  44  N.  H.  648;  FeUows  v.  Greenleaf .  48  N.  H. 
421;  Brown  v.  Warren,  Id.  480:  Hurd  v.  Silsby,  10- 
N.  H.  106;  Spinney  v.  Portsmouth  Hosierv  Co.  25 
N.  H.  0;  NiooU  v.  Mumford,  4  Johns.  Ch.  522. 1  L. 
ed.  828;  Jackson  v.  Bodle,  SO  Johns.  184;  Smith  v. 
Millett,  11  B.L628;  Sadller  v.FaUon,  4  B.L480^ 
Mills  V.  Haines,  8  Head,  882;  McBwen  v.  Bamber^ 
ger,  8  Lea,  678,  683;  Dews  v.  Olwill,  8  Baxt.  482; 
Sharp  V.  Fly,  9  Baxt.  4:  Green  v.  Banks,  24  Tex.  6C8; 
Towns  V.  fiublee,  61  Yt.  82;  Phlppen  v.  Durham,  8- 
Gratt,  457;  Bodley  v.  Goodrich.  48  U.  a  7  How. 
278. 12  L  ed.  680;  United  States  v.  Hoyt,  1  Blatohf. 
382, 884:  Webster  v.  Harkness,  8  Maokey,  220;  Law- 
rence V.  Davis,  8  McLean,  177. 

Where  a  man  seeks  to  postpone  the  payment  of 
his  debts,  by  oonveying  property  In  trust,  to- 
socure  or  pay  them,  all  the  creditors  must  asssnt 
to  give  any  validity  to  the  deed,  because  that  Is  tbe 
manifest  intention  of  tbe  grantor.  Bankln  ▼. 
Lodor,  21 AU.  880;  Blmes  v.  Sutherland,  7  Ala.  288L 

A  deed  postponing  a  creditor  in  the  collection  of 
bis  debt,  beyond  tbe  time  of  its  maturity.  Is  not 
valid  as  a  conveyance  until  it  Is  assented  to  by  tho 
creditor.    Bvans  v.  Lamar,  21  Ala.  8881 

Until  that  time  It  Is  a  mere  power  which  may  b» 
revoked  by  the  levy  of  an  execution  by  the  cred- 
itor, upon  the  property  conveyed.   Ibid, 

In  such  a  case  the  assent  of  the  creditor  wlU  not 
.be  presumed.    Ibid, 

Where  the  assignment  Is  voidable  at  the  election 
of  the  creditors,  it  Is  competent  to  waive  their  ob- 
jections and  consent  to  allow  the  assignee  to  exe- 
cute the  trust.   Aberle  v.  Schlichenmelr,  61  Minn. 

Where  the  grant  Is  not  absolute,  the  presump- 
tion li  not  so  strong  that  the  grantee  aooepts  th» 
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■ame  as  If  be  had  gfren  money  to  an  amt  to 
pay  bis  creditors  to  wbom  no  oommunlcation 
oad  been  made.  Tbe  deed,  tberefore,  .  .  . 
until  tbird  persons  bad  agreed  or  assented  to 
It,  or  at  least  bad  it  communicated  to  tbem  (if. 
Indeed,  tbat  would  be  sufficient),  was  a  mere 
revocable  transfer.**  Smith  ▼.  Keating, «  C.  B. 
158. 
The  same  rule  is  applied  in  M aasacbustts  to 


assignments  for  tbe  benefit  of  credtton^  which 
are  not  made  in  pursuance  of  statute;  and,  un- 
til tbe  assent  of  tbe  creditors  be  given  in  some 
manner,  it  Is  held  tbat  property  in  tbe  bands 
of  an  assignee  is  subject  to  attachment  by 
creditors  of  tbe  assignor.  FaU  River  Iron 
Worke  V.  Oroade.  15  Pick.  16;  BusseU  v.  WoXfd- 
foard,  10  Pick.  406;  Mavv.  Wannemaeher,  111 
Mass.  207;    Swan  T.   OrqfU,  124   Mass.  458; 


dsed  where  be  derives  no  benefit  ander  it,  but  is 
subjeoted  to  a  doty  or  the  perf  ormauce  of  a  mere 
trust.   Jaokson  v.  Bodle,  20  Johns.  184. 

8o  where  the  aarianment,  by  its  terms,  eontem- 
plated  the  signature  of  all  creditors,  it  was  held 
that  it  was  of  no  effeot  until  so  signed.  Gamp  ▼. 
Major,  47  Om.  Hi. 

Id  suota  a  oase  if  one  refuses  to  sign,  tbe  assign- 
ment  Calls  to  bind  any.   IMd. 

And  where,  by  the  peculiar  provisions  of  tbe 
deed,  nothing  short  of  an  express  assent  of  a  ma- 
jority in  interest  of  the  parties  provided  for  could 
render  theldeed  available,  it  was  held  that  assent 
was  necessary.    Shearer  v.  Lof  tiu,  26  Ala.  T08. 

In  the  above  case,  the  trustees  had  no  power  to 
ezeonte  the  trust  by  a  sale  of  tbe  property,  until 
directed  to  do  so  by  acertaln  majority,  or  by  all  of 
the  beneficiaries.   Ibid, 

Where  the  assignment  was  not  in  accordance 
with  the  provisions  of  tbe  Kew  Hampshire  stat- 
ute, ft  was  held  that  the  assent  of  tbo  creditors 
eoold  not  be  psesumed.  Derry  Bank  v.  Davis,  44 
N.  H.64B. 

A  creditor  may,  however,  bind  tilmself  by  bis  as- 
sent to  an  assignment  which  Is  not  within  the  pro- 
visions of  the  statute.   Ibfd. 

Until  after  the  creditors  have  accepted,  by  talfr 
tag  or  claiming  a  benefit  under  the  anlgnment,  or 
by  some  distinct  act  manifesting  an  inteotion  to 
do  so,  no  lien  or  absolute  property  can  be  held  to 
exist  in  their  favor.    If  ills  v.  Haines,  8  Head.  832. 

A  failure  to  aver  acceptance  in  a  contest  with 
onsecured  creditors,  sfter  the  lapse  of  two  years 
from  the  execution  of  tbe  assignment,  has  been 
held  sufficient  to  let  in  tbe  unsecured  creditors, 
who  had  in  the  interim  acquired  Uens  by  attach- 
ment. MoBwen  v.  Bamberger,  8  Lea,  670,  668; 
Dews  V.  OlwiU,  8  Baxt  482. 

In  Lockhart  v.  Wyatt.  10  AUl  281. 44  Am.Dea 
481,  the  assignment  was  in  trust  for  creditors  des- 
ignated in  the  deed,  with  the  proviso  to  allow  the 
use  of  the  property  for  eventual  security  for  a 
eertain  time,  when  the  profits  were  to  be  applied 
to  pay  speolfled  debts.  It  was  held  that  tbe  asiient 
of  the  named  benefloiaWes  was  requisite  to  make 
tbe  deed  valid  as  a  conveyance. 

Where  the  deed  devoted  the  property  conveyed 
miquHllfledly  to  the  payment  of  three  exlstlog 
specified  debts,  without  any  poetponment  or  delay 
In  its  appropriation,  through  the  agency  of  trus- 
tees to  the  payments  of  the  debts.  It  was  held  a 
vdnntary  aflstgnment,  discriminating  in  the  order 
of  payment  among  the  creditors,  executed  by  the 
grantor  and  the  trustees,  and  to  be  regarded  as  a 
mere  power  not  effectual  as  a  convejrance  of  title, 
until  asBcnted  to  either  expressly  or  by  implication, 
on  the  part  of  the  beneficiaries.  Ashley  v.  Bobln- 
son,28Ala.ll8. 

Where  the  assignment  declared  and  recited  that 
the  creditors  assented  to  it,  it  was  held  that  on  its 
face  and  in  its  legal  operation  it  was  no  more  than 
an  act  of  the  assignor,  who  could  not,  by  a  mere 
declaration  or  recital,  conclude  others  who  did  not 
assent.  It  betag  no  more  than  a  mere  narrative  by 
the  assignor  which  affected  him  only.  Lehman  v. 
TsllasBee  Mfg.  CSo,  64  Ala.  667. 

In  Naylor  v.  Fosdick,  4  Day,  146, 4  Am.  Dec.  187, 
tbe  question  waa  whether  a  debtor  In  failing  clr- 
84  L.R  A. 


cumstanoes  could  avWu  his  estate  to  a  trustee  for 
the  benefit  of  creditors,  with  the  assent  of  pert  at 
them,  expressed  either  prior  or  subsequent  to  the 
assignment,  which  should  Im  valid  against  credit- 
ors dissenting,  so  that  such  dlsnntlng  creditors 
could  not  take  the  estate  by  legal  prooeas  to  satisfy 
the  debts.  Several  of  the  creditors  named  In  the 
schedule  had  no  knowledge  of  the  assignment  at 
the  time,  but  they  did  not  afterwards  dissent,  tt 
was  held  that  such  assignment  was  void  as  against 
a  dissenting  creditor  issuing  an  attachment. 

In  Oxnard  v.  Blake,  45  Me.  608.  it  was  held  that  a 
mortgage  made  by  a  debtor,  for  tbe  purpose  of 
securing  his  creditors  without  their  knowledge, 
was  iDoperative  until  approved  or  assented  to  by 
the  creditors,  even  though  recorded. 

Where  a  bill  was  brought  to  set  aside  an  aaslgo- 
ment  for  the  benefit  of  certain  creditors  giving  a 
preference,  and  It  was  conteoded  that  it  was  not 
accepted,  it  was  held  that  In  making  such  assign- 
ment the  assent  of  at  least  two  persons  was  neces- 
sary; that  a  debtor  oould  not  change  his  relation  t» 
his  creditors  by  a  voluntary  assignment 'of  hia 
property  to  them,  and  that  such  an  assignment  noS 
accepted,  and  without  change  of  property,  left  a 
legal  redress  of  the  creditors  tbe  same  as  before  the 
assignments   Lawrence  v.  Davis  8  McLean,  177. 

Where  the  conveyance  was  made  to  trustees,  the 
creditors  not  being  parties  or  privies,  as  an  indem- 
nity to  tbe  sureties  upon  an  official  bond,  it  waa 
held  revocable  by  the  assignor,  with  the  oonsentof 
tbe  trustees  until  notice  of  it  had  been  communl- 
cated  to  tbe  creditors,  and  they  bad  affirmed  it.  for 
the  reason  that  where  a  person  without  tbe  privlQr 
of  his  creditors,  and  without  consideration,  dis- 
poses of  his  property  as  between  himself  and  th» 
trustees  for  the  payment  of  his  debts,  be  merely 
directs  tbe  mode  in  which  bis  own  property  shall 
be  applied  for  bis  own  benefit,  the  creditors  being 
only  parties  for  the  purpose  of  showing  how  th» 
property  Is  to  be  applied.  United  States  v.  Hoy  t,  1 
Biatohf.  882, 884.1 

Wbere  a  settlement  was  made  by  a  corporation 
with  creditors,  at  a  sum  not  exceeding  fifty  per 
cent  of  their  respective  claims,  and  an  arrangement 
was  made  without  the  knowledge  of  the  debtor  for 
a  setUement  with  part  of  the  creditors  on  the  basia 
of  more  than  fifty  per  cent,  it  was  held  that  such 
settiement  avoided  the  deed  as  to  all  non-consent> 
ing  creditors,  even  though  the  oorporation  had  no- 
knowledge  and  did  not  consent  to  the  arrangement. 
Luehrmann  v.  St.  Lools  Furniture  Go.  21  Mo.  App» 
489. 

A  composition  agreement  is  rendered  void  as  ta 
non-consenting  creditors,  by  a  secured  preferenoa 
given  to  any  creditor,  even  without  the  debtor'a 
knowledge.    IMd. 

In  Robinson  v.  Bapelye,  8  Stew.  (Ala.)  86.  a  deed 
was  executed  without  the  knowledge  or  consent 
of  even  the  preferred  creditors,  their  number  and 
the  amount  of  their  demands  being  wholly  unspec- 
ified, and  It  was  held  that  althoogb  the  debtor  had 
a  right  to  prefer  a  particular  creditor  or  class  of 
creditors,  yet  the  mode  in  which  the  right  was  at- 
tempted to  be  exercised  must  be  unexceptional, 
and  with  the  knowledge  and  consent  of  the  cred- 
itor Intended  to  be  preferred. 

In  Green  v.  Demoss,  10  Humph.  871,  where  th» 
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PUnev.(yBrifn,  129  Mass.  814,  87  Am.  Rep. 
8<M).  These  decisions  were  made  before  the  en- 
actment of  a  statute  regulating  general  assign- 
ments in  that  state,  or  since  its  repeal,  ns  will 
be  sf^en  from  the  opinions,  which  all  hold  that 
the  assent  of  the  creditor  is  necessary  to  their 
validity,  and  that  this  will  not  be  presumed. 
There  are  other  decisions  holding  that  assent 
of  creditors  is  necessary,  and  will  not  be  pre- 


sumed when  assignment  is  made  directly  to 
tbem.  and  still  others  which  hold  that  asseot  of 
creditors  is  not  necessary,  even  thoueh  the  as- 
signment be  to  a  trustee  for  their  l)enefit. 

We  have  no  intention,  in  this  case,  to  con- 
sider the  different  holdings,  or  to  announce  a 
rule  applicable  to  questions  here  suggested,  and 
growing  out  of  assignments  to  trustees  for  ben- 
efit of  creditors  not  made  under  statute;  but,  as 


vendor  dalmed  a  lien  upon  property  for  unpaid 
purchase  money,  it  was  said  that  It  was  difficult  to 
state  precisely  what  whs  sufficient  on  the  part  of 
the  creditor,  to  make  them  parties,  or  to  make  them 
lien  creditors  by  virtue  of  the  assi^rnment,  and  that 
the  mere  legal  presumption  of  acceptance,  because 
t>f  a  benefit  to  themselves,  was  not  sufficient;  that 
there  must  be  an  affirmative  act,  dearly  expressive 
t>f  tbeir  assent  and  Intention  to  claim  the  benefits 
of  the  deed. 

In  Elmes  v.  Sutherland,  7  Ala.  SQ2,  the  conveyance 
was  made  to  a  trustee  for  the  purpose  of  securing 
debts  past  due,  and  others  running  to  maturity,  a 
ilate  subsequent  to  the  maturity  of  the  latest  debt 
being  named  for  payment,  with  a  proviso  for  the 
debtor  to  continue  in  possession  and  use  the  prop- 
erty, the  profits  to  be  applied  In  payment  of  the 
debts,  and  the  court  held  that  such  deed  passed  no 
title  to  the  trustee  without  the  aesent  of  the  cred- 
itors, and  only  operated  as  the  conveyance  of  a 
power. 

In  Graham  v.  Lockhart,  8  Ala.  1,  it  was  held  that 
a  deed,  stipulating  that  the  debtor  might  continue 
in  possession,  was  good  if  assented  to  by  the  cred- 
itors, but  cou  Id  not  prevent  non-assenting  creditors 
from  proceeding  to  sale  of  the  property  remaining 
in  the  debtor.  Only  such  creditors  as  actually 
assented  to  such  a  deed  are  bound  thereby. 

Where  tbe  deed  preferred  creditors  coming  in 
within  a  certain  number  of  days,  it  was  held  not 
binding  upon  nun-assenting  attaching  creditors 
who  were  entitled  to  the  surplus.  Leeds  v.  Say- 
ward,  6  N.  H.  88. 

VL  Suffldeney  of  aasenU 

The  assent  may  be  given  in  two  ways:  one  by 
claiming  the  benefit  of  the  deed  of  assignment,  and 
when  it  is  shown  that  the  assignment  is  for  the 
benefit  of  the  creditors,  and  there  is  a  competent 
grantee  and  trustee.  United  States  v.  Bank  of 
United  States,  8  Rob.  (La.)  082,  412. 

An  assignment  for  tbe  benefit  of  preferred  cred- 
itors is  valid  even  though  their  assent  is  not  given 
at  the  time,  provided  they  subsequently  aasent  in 
terms,  or  by  receiviog  the  benefit  conferred 
thereby.  Brooks  v.  Marbury,  Zi  U.  S.  11  Wheat  78, 
aL.ed.483. 

So  they  may  make  themselves  parties  by  filing  a 
bill,  and  by  cUlming  or  receiving  a  beDeflt  under 
it  Sharp  v.  Fly,  9  Bazt.  4;  United  States  v.  Hoyt, 
1  Blatchf.  382, 834;  Breedlove  v.  Stump,  8  Terg.  2t^. 

By  so  doing  he  waives  his  right  to  deny  its  valid- 
ity, and  elects  to  surrender  any  lien  he  has  upon 
the  property  and  to  look  to  the  proceeds  of  sale 
Instead.  Horsey  v.  Chew,  65  Md.  656;  Lanahan  v. 
Latrobe,  7  Md.  268.  Farmers  Bank  of  Maryland  ▼. 
Thomas,  87  Md.  258.  46  Md.  48,  to  the  same  effect 

Creditors  may  become  parties  in  other  ways 
than  by  actually  signing  the  iustrument  as  by 
coming  In  under  it  for  the  purpose  of  obtaining  a 
dividend.    Wallace  v.  Cummlng,  27  La.  Ann.  681. 

If  tbe  assignment  is  made  without  the  knowledge 
of  the  creditors,  they  may  affirm  it  when  it  comes 
to  their  knowledqre,  and  will  be  presumed  to  do  so 
in  the  absence  of  proof  to  the  contrary.  Brevard 
V.  Neely,  2  Sneed,  164. 

In  Valentine  v.  Decker,  48  Mo.  588.  where  the  as- 
aignment  was  in  trust  for  creditors,  it  was  held 
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that  it  was  not  necessary  that  an  express  assent 
should  be  given  on  the  part  of  tbe  creditors  to  en- 
able them  to  take  under  It 

An  instrument,  such  as  a  deed  of  assignment, 
may  become  operative  as  a  convesrance  in  favor  of 
any  or  more  of  the  creditors,  who  may  assent  to  it 
and  the  assent  of  all  of  the  beneficiaries  is  not 
necessary  to  make  It  operative  as  a  oonveyanoe. 
Ashley  v.  Hoblnson,  28  Ala.  112. 

But  a  deed  assented  to  by  some  of  the  creditors 
verbally,  was  beld  void  as  against  attaching  credi- 
tors, where  the  trustee  only  gave  his  note  as  se- 
curity. Quincy  v.  Hall,  1  Pick.  867,  11  Am.  Deo. 
198. 

The  assent  of  one  creditor  vesis  the  whole  legal 
title  in  tbe  trustee,  and  such  a  deed  is  good  as 
against  attachmg  creditors.  Bankln  v.  Lodor,  SL 
Ala.  a>0. 

Where  the  claim  was  verified  and  filed  within 
the  required  time,  without  ottJecUons  by  the  as- 
signee, it  appearing  from  the  record  that  the  claim 
still  remained  with  him,  although  it  had  been  on 
the  file  fifteen  months,  and  had  been  ranked 
among  other  claims  upon  which  dividends  were  to 
be  paid,  the  court  held  that  all  the  circumstances 
put  it  beyond  the  power  of  the  creditor,  to  recall 
his  previous  action  and  take  advantage  of  the 
want  of  a  preliminary  step  on  bis  part  which  it 
was  his  duty  to  take,  but  which  had  been  waived 
by  the  other  party,  and  that  there  was  sufficient 
evidence  of  acceptance.  Sanborn  v.  Norton,  00 
Tex.  808. 

In  Windham  v.  Patty,  62  Tex.  480,  the  deed  con- 
templated three  parties,  tbe  maker,  the  asssignee 
and  parties  of  the  third  part  who  were  described 
as  **the  several  persons,  creditors  of  the  parties  of 
the  first  part,  who  have  executed,  or  stuUl  here- 
after execute  or  accede  to  these  presents.**  the 
closing  sentence  of  tbe  deed  being  as  follows: 
^Aod  the  parties  of  tbe  third  part  by  their  signa- 
tures hereto,  express  their  consent  to  this  arrange- 
ment and  accept  the  provisions  for  them  made 
herein.**  The  deed  had  no  signatures  except  those 
of  the  maker  and  the  assignee,  and  there  was  no 
record  evidence  of  the  creditors  having  signified 
their  acceptance,  and  the  court  held  that  the  cred- 
itors would  not  be  limited  to  the  method  of  ex- 
pressing their  assent  which  was  suggested  by  the 
the  deed. 

Where  the  plaintiff  sued  the  debtor  who  had  pre- 
viously called  his  creditors  together,  and  with 
their  assent  assigned  his  property  to  a  trustee  up- 
on a  note  and  account  the  estate  having  been  dis- 
tributed pro  rata  among  the  creditors,  but  such 
assignment  was  not  signed  by  the  plalntiltS,  the 
court  held  that  the  plaintiffs  being  Informed  of 
tbe  terms  and  conditions  of  the  deed  and  accepting 
their  pro  rata  without  reservation,  thereby  made 
themselves  parties  to  the  agreement  Wallace  ▼. 
Cumming,  27  La.  Ann.  631. 

Where  the  assignment  contained  no  provision 
that  the  creditors  should  assent  or  sign,  before  tbe 
property  passed  into  the  assignee's  hands,  and  was 
not  properly  a  tripartite  deed,  but  simply  between 
the  debtor  and  the  assignee,  properly  made  and 
sworn  to  under  tbe  New  Hampshire  statute  with- 
out conditions  attached,  and  was  for  the  benefit  of 
ail  the  creditors,  and  the  assignee  accepted  the 
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it  baft  been  floinetimeB  thoagbt  tbat  tbey  bear  a 
Pilose  analogy  to  mortgages  witb  power  of  sale, 
4t  may  not  be  improper  to  ascertain  on  wbat 
ground  rests  tbe  proposition  that  assent  of 
creditors  is  not  necessary  to  five  validity  to  an 
as8ign[iment  to  a  trustee  for  tbeir  benefit,  eyen 
as  against  attaching  creditors.  The  cases 
'wbicb  hold  that  a  crraitor  will  be  presumed  to 
uffsent  to  sodi  an  assignment  as  is  manifestly 


for  his  benefit  only  assert  a  rule  of  eyidenoe, 
for  they  leave  tbe  presumption  open  to  rebnt- 
tal»  and  thus  concede  necessity  for  contract  be- 
tween the  assignor  and  creditor.  The  decis- 
ions which  bold  assent  of  the  creditor  essential, 
and  refuse  to  presume  it,  establish^  a  different 
rule  of  evidence;  but  they  also  emphasize  the 
necessity  for  contract  between  assignor  and 
creditor,  as  do  those  decisions  which  hold  as- 


trust  which  was  anoonditional  and  uoezoeptionii]« 
it  was  held  that  the  sentence  at  the  end  cf  tbe 
-deed,  "tbe  creditors  whose  names  are  snbsorlbed, 
4iffree  to  said  assfernment,**  were  mere  surpluBage 
and  soperfluons  and  not  prejudicial  to  the  rights 
•of  the  creditors  who  knew  nothing'  of  any  formal 
assent  being  necesaary  and  that  the  assignment 
was  valid.   Fellows  v.  Chreenleat  48  N.  H.  4S1. 

Where  the  debtor  made  an  assignment  in  trust, 
the  deed  being  acknowledged  and  registered,  the 
trust  betnir  accepted  two  days  thereafter,  and  the 
-deed  was  attacked  as  fraudulent  by  a  creditor 
•dalrainff  a  prior  lien  and  alleging  no  acceptance  of 
the  benefits  by  the  creditors,  it  was  held  that  the 
acceptance  of  tbe  trustee  before  the  commence- 
ment of  the  suit  operated  in  favor  of  the  secured 
•credltorB,  who  claimed  tbe  benefit  within  a  reason- 
able time,  and  that  the  presumption  of  acceptance 
would  be  equally  efficacious  against  third  persons, 
if  supplemented  by  an  actual  acceptance  within  a 
reasonable  time,  or  even  without  a  formal  accept- 
ance In  tbe  absence  of  a  possible  repudiation  of 
tbe  instruments   Nailer  v.  Toung,  T  Lea,  TB6. 

VIL  Tfmeof  cmenL 

In  Brooks  v.  Marbury,  24  IT.  8.  U  Wheat.  78,  ft  L. 
•ed.  428,  an  assicrnment  for  the  benefit  of  preferred 
-creditors  was  held  valid,  their  assent  not  being 
^ven  at  the  time  of  the  execution,  provided  they 
-aubsequently  assent  In  terms,  or  by  receiving  the 
benefits  thereunder. 

If  the  assignment  is  made  for  tbe  benefit  of  those 
who  within  a  given  time  slfrnlfy  their  assent,  the 
«faare  of  any  creditor  will  not  be  liable  to  atfaoh- 
meot  as  the  property  of  the  asslg-nor  before  the  a»- 
.aent  is  given,  as  in  such  a  case  the  assent  when 
given  wiU  be  retroactive.  Smith  v.  Millett,  11 R.  1. 
ses. 

In  McFerran  v.  Davis,  70  Oa.  681,  tbere  was  no 
provision  m  the  deed  that  it  was  to  take  effect 
when  the  creditors  accepted  Its  terms,  and  It  was 
staled  that  a  general  assignment,  bona  fide  made 
by  a  debtor,  and  assented  to  by  tbe  assignee  was  a 
ralid  conveyance  founded  upon  a  valuable  con- 
sideration, and  good  against  creditors  proceeding 
adversely  to  it  unless  all  the  creditors  for  whose 
benefit  it  was  made,  repudiated  It,  and  that  where 
the  creditors  are  not  required  to  be  made  parties 
to  the  deed,  they  may  take  the  benefit  by  notice  to 
tbe  trustee  within  the  time  named  within  the  deed, 
or  tf  none  be  named,  within  a  reasonable  time  be- 
fore the  distribution  of  the  property. 

Unless  tbe  creditor  disclaims  the  benefits  con- 
ferred thereby  within  a  reasonable  time  after  the 
deed  came  to  his  knowledge,  the  deed  Is  vaUd. 
Major  V.  HUl,  18  Mo.  247. 

Even  as  against  third  parties,  upon  acceptance 
wlthlo  a  reasonable  time.  McBwen  v.  Bamberger, 
3  Lea.  078.  588. 

Where  the  assignment  was  made  m  trust  for  the 
payment  of  perf erred  creditors,  with  a  proviso  for 
the  distribution  of  the  balance  of  the  estate  among 
auch  creditors,  as  should  assent  within  one  year, 
and  for  the  release  of  the  debtor,  a  creditor  who 
had  no  notice  until  after  tbe  expiration  of  such 
period,  and  applied  as  soon  as  he  was  acquainted  of 
the  aarignment,  was  held  to  have  an  equitable 
right,  he  having  assented  as  soon  as  he  had  notice. 


De  OatOTS  V.  De  Chaumoot,  2  Paige,  480, 2  L.  ed. 
lOQL 

In  Smith  V.  Mfllett,  11  R.  1. 628,  it  was  held  that  an 
assignor  had  no  powb  to  revoke  an  assiffnment 
for  tbe  benefit  of  creditois,  giving  a  certain  time 
within  which  the  creditors  were  to  accept,  before 
such  time  had  expired. 

In  Owen  v.  Ramsdell,  88  Ohio  St.  480,  decided  nn- 
der  the  8th  section  of  tbe  Act,  regulating  the  mode 
of  administrating  assignments  In  trust  for  credi- 
tors, which  required  a  creditor  to  present  bis  claim 
to  the  assignee  within  a  specified  time  after  notice 
of  the  assignment,  ft  was  held  that  such  provision 
was  no  bar  to  the  cred1tor*s  claim  presented  after 
tbe  period  had  expired,  and  tbat  be  had  a  right  to 
come  In  at  any  time  before  the  trust  was  wound 
up,  so  long  as  the  trustee  had  funds  In  band. 

In  Ooe  V.  Button,  1  Serg.  A  R.  808.  where  a  re- 
wa?  executed  three  months  after  the  date  of 
the  assignment,  which  was  executed  In  trust  for 
creditors  who  should  sign  It  within  such  period  of 
three  months.  It  was  held  such  creditor  was  bound, 
even  though  he  could  take  nothing  under  it 

In  Gkile  v.  Mousing,  20  Mo.  461, 04  Am.  Dec.  107,  It 
was  held  that  the  deed  of  trust  for  the  benefit  of 
creditors  was  not  void  as  a  mere  matter  of  law.  by 
reason  of  the  omission  of  the  creditors  to  sign  It, 
as  they  were  required  to  do  before  they  could  take 
the  benefits  thereof. 

Wh^re  the  benefit  of  an  assignment  In  trust  for 
credit ors  was  not  accepted,  or  even  known  to  tbe 
creditor  for  two  years  after  Its  execution  and  at- 
tachment by  other  creditors,  tbe  court  held  the 
claim  of  the  creditors  thereunder  void  as  against 
the  attaching  creditors.  Dews  v.  Olwlll,  8  Baxt. 
482. 

In  Wheeler  v.  Sumner,  4  Mason,  1S3,  It  was  con- 
tended that  the  assignment  was  void  because  the 
preferred  creditors  were  not  parties  nor  assenting 
to  it  at  the  time  of  its  execution.  The  court  held 
It  was  not  necessary  to  the  validity  of  the  assign- 
ment, tbat  the  creditors  should  be  technically 
parties  to  It,  nor  tbat  their  assent  should  In  any 
manner  be  given  to  It  at  the  time  of  Its  execution, 
tbat  It  was  sufficient  If  they  aasented  before  the 
property  was  attached  by  other  creditors. 

Where  a  deed  of  assignment  was  for  the  benefit 
of  creditors  executing  tbe  same  within  a  specified 
period,  or  such  further  period  as  might  be  allowed 
by  the  trustees  *1nand  by  writing,**  which  was  to 
be  Indorsed  upon  the  assignment.  It  was  held  that 
the  words  *^and  writing"  did  not  mean  only  one 
extentlon  of  time.  I^ational  Union  Bank  of  Bos- 
ton V.  Gopeland,  141  Mass.  257.  .    ■  •    -^ 

ym.  Effect  of  ossf  nt. 
a.  In0en«ral. 

When  a  debtor  voluntarily  assigns  property  for 
the  security  and  benefit  of  creditors.  If  tbe  cred- 
itors choose  to  accept  the  assignment,  they  must 
abide  by  Its  terms  or  provisions;  they  must  take  it 
as  an  entirety,  and  cannot  take  1u  part  or  repu^ 
dlate  in  part;  they  must  either  reject  or  accept  it 
as  a  whole.    Hatchett  v.  Blanton,  72  Ala.  488. 

They  must  either  accept  or  reject  it  in  toUh 
Prlerson  v.  Branch,  80  Ark.  468. 

Creditors  who  assent  and  affirm  an  assignment 
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sent  o1  the  creditors  Decessary,  and  refuse  to 
presume  it  from  the  fact  that  a  beoeficial  as- 
sifmment  is  made  directly  to  them.  Under 
these  classes  of  decisions,  all  the  essentials  of 
contract  must  exist  between  an  assignor  and  a 
creditor,  which  inyolves,  not  only  the  a/rree- 
ment  of  pafties,  express  or  to  be  Implied  from 
conduct,  but  also  the  existence  of  sufficient 
consideration.    All  these  classes  of  decisions 


negative  the  safflciency  of  the  assent  of  the  as- 
signee, or  even  his  actual  acceplance  ^  the 
trust,  to  bind  the  creditor.  If  the  same  rule 
could  be  applied  to  the  mortgage  in  questioa 
which,  under  the  decisions  referred  to,  may  be 
applied  to  assigmeots  for  benefit  of  creditors^ 
then  the  rule  applied  by  the  court  of  civil  ap- 
peals and  by  the  trial  court  cannot  be  sus- 
tained;  for  both  courts  hold  that  aasent  of 


with  knowledge  of  the  facts  oannot  afterwards  as- 
sail it.    Aberle  v.  Bcbllchenmeir,  61  Mloo.  1. 

By  acceptlDg  siioh  a  deed  the  creditors  tie  their 
hands,  and  after  an  express  disclaimer  of  suob  a 
deed,  a  creditor  oouid  not  accept  it  without  in- 
forming the  other  creditors  in  time  to  enable  them 
to  accept  within  a  time  speoilled  in  the  deed. 
Pbippen  V.  Duiham,  8  Gratt.  457. 

And  having  elected  to  stand  \>y  the  deed,  he  can- 
not subsequently  contest  its  provisions  on  the 
ground  of  fraud.    Frienon  v.  Branch,  30  Ark.  468. 

Unless  the  deed  contemplates  the  assent  of  all 
the  creditors  intended  to  be  provided  for,  the  as- 
sent of  a  lees  number  will,  as  it  respects  them- 
selves, be  sufficient  to  validate  it  pro  tanto.  Maul- 
din  V.  Armistead,  14  AJa.  702;  Blmes  v.  Sutherland, 
7  Ala.  282;  Hodge  v.  Wyatt,  10  Ala.  271 ;  Robinson 
V.  Kapelye,  2  Stew.  (Ala.)  86 ;  Ashurst  v.  Martin,  9 
Port.  (Ala.)  680. 

Where  an  assignment  was  made  to  a  trustee  fOr 
the  benefit  of  the  creditors  signing  the  same  with- 
in a  certain  time  and  granting  a  release,  it  was 
held  good  in  favor  of  creditors  accepting  within 
the  time,  and  in  the  absence  of  deceit  operated  as 
a  transfer  for  their  use.  Llppinoott  v.  Barker,  2 
BInn.  174,  4  Am.  Dec.  488. 

In  Elling  v.  Kirkpatriok,  8  Mont.  U9,  where  a 
preferred  creditor  consented  in  writing  to  the  as- 
signment which  was  made  in  trust,  and  subse- 
quently sought  to  attach  the  debtor*s  propejg^y,  it 
was  held  that  inasmuch  as  he  did  not  attack  the 
assignment  upon  the  ground  of  fraud,  and  was 
certain  to  receive  his  proportion  of  the  property 
assigned,  which  was  the  whole  property  of  the 
debtor,  which  statement  such  creditor  did  not 
question,  he  was  prohibited  from  applying  for  and 
procuring  an  attachment. 

Where  the  intention  was  that  the  deed  was  to 
operate  as  to  those  who  should  execute  it  in  its 
then  present  condition,  and  be  binding  upon  them, 
although  it  was  understood  that  other  creditors 
named  were  also  to  execute  it,  it  was  held  that  the 
Instrument  was  effectual  and  operative,  and  its 
provisions  binding  upon  such  as  executed  it* 
Moore  v.  Hinnant,  80  N.  C.  466,  where  the  deed  au- 
thorized the  trustee  to  divide  the  property  pro  rata 
**among8t  the  said  subscribing  creditors,  parties  of 
the  third  part,**  the  deed  only  being  signed  by  the 
assignor  and  trustee. 

Where  a  deed  of  assignment  to  a  trustee,  for  the 
benefit  of  all  the  creditors,  was  set  up  against  an 
execution  issued  by  a  creditor  who  had  not  as- 
sented to  it,  it  was  held,  the  deed  not  being  rec- 
orded, that  it  was  not  binding  upon  such  creditor, 
even  though  he  might  have  verbally  assented 
thereto.  Paul  v.  Logansport  Nat.  Bank,  80  Ind. 
199. 

Where  it  was  objected  that  the  assignment  was 
fraudulent,  because  the  creditors  were  not  origin- 
ally parties  tbereto,  tbe  court  held  the  contention 
could  not  prevail,  it  being  sufficient  to  uphold  the 
assignment  that  the  creditors  assenting  thereto  be- 
fore attachment,  and  that  a  subsequent  assent  no- 
tified to  the  asEilgnees,  gave  the  creditors  not  only 
an  equitable  but  a  legal  title  to  their  proportion 
of  the  trust  deed.    Brown  v,  Mlnturn,  2  GaU.  667. 

Upon  the  question  whether  or  not  In  point  of 
law  such  an  assent  was  necessary  to  uphold  tbe 
24  L.  R.  A. 


assignment,  supposing  It  good  In  other  i 
no  opinion  was  given.    Ibid. 

In  the  case  of  an  express  stipulation  with  ttiea»> 
signee.  for  a  pro  rata  distribution  of  the  ertato, 
the  creditor  wUl  not  be  permitted  to  subsequently 
dispute  the  assignment.  Aberle  v.  fiohllobenmeir. 
61  Minn.  L 

Before  the  creditors  have  elected  to  take  uader 
the  deed,  the  assignee  is  rather  a  trustee  fer  the 
debtor  than  for  them;  when  they  have  accepted 
the  assignment  by  claiming  or  taking  a  benefit  un- 
der it,  he  is  their  trustee  and  they  assume  tbe  char- 
acter of  lien  creditors.    Sharp  v.  Fly,  0  Baxt.  L 

\}.  After  attack. 

A  party  attacking  an  assignment  for  fraud  and 
endeavoring  to  destroy  its  validity,  cannot  after- 
wards come  in  with  other  creditors  and  present 
bis  claim  for  allowance  and  share  equally  with  tlie 
other  creditors.    Bppright  v.  Kauffman.  90  Mo.  26^ 

In  Swing  v.Oook,  86  Tenn.  888,  it  was  held  that  tha 
creditors  who  had  resisted  an  assignment  made  for 
their  benefit  were  not  entitled  to  subsequent  claim 
thereunder. 

In  Ingram  v.  Kfrkpatriok,  41  K.  C.  462.  51  Am. 
Dec.  428,  it  was  held  that  the  rules  of  trustee  and 
cestui  que  trust,  were  constituted  by  the  execution 
of  #i  deed  of  assignment  in  favor  of  a  creditor  as- 
senting at  the  time,  or  in  a  reasonable  time  after- 
wards, and  that  such  aasent  was  to  be  presumed 
until  the  contrary  was  shown. 

IZ.  Xffect  of  awiffnment^ 

Deeds  of  trust  are  often  made  for  the  benefit  of 
persons  who  are  absent,  and  whether  they  are  for 
the  payment  of  money  or  for  any  other  purpose, 
no  expression  of  the  assent  of  the  persons  for 
whose  benefit  they  are  made  has  ever  been  required 
as  preliminary  to  the  vesting  of  the  legnl  estate  in 
the  trustee,  such  trust  having  always  been  ex- 
ecuted on  the  idea  tiiat  the  deed  was  complete 
when  executed  by  the  parties  to  it.  Brooks  v. 
Marbury,  24  U.  8. 11  Wheat.  78, 8  L.  ed.  428. 

If  the  assignment  be  to  trustees  for  the  nse- 
of  creditors,  the  legal  estate  passes  and  vests  in 
the  trustees,  and  chancery  will  compel  the  exeoa- 
tJon  of  the  trust  for  the  creditors  benefit,  e\-en 
though  they  do  not  assent  at  the  time  and  imme- 
diately become  parties  to  the  conveyance,  no  ex- 
pression of  assent  on  the  parties  of  the  cestui  gue 
trust  ever  having  been  required  as  a  preliminary 
to  the  vesting  of  the  estate  in  the  trustee,  and  in 
such  cases  the  assent  of  the  creditors  to  an  assign- 
ment will  be  presumed  unless  their  dissent  be  ex- 
pressed. Houston  V.  Nowland,  7  Qill  *  J.  480; 
Nicoll  V.  Mumf  ord,  4  Johns.  Ch.  628,  1  L.  ed.  888: 
Wallis  V.  Beauohamp,  16  Tex.  808 ;  Montgomery  v. 
Culton,  18  Tex.  788, 747. 

In  Brown  v.  Burrel,  1  Root,  262,  a  general  as- 
signment was  held  not  conclusive  against  creditors 
dissenting  to  it. 

The  effect  of  an  ordinary  transfer  of  property 
from  one  person  to  another,  with  an  agreement  on 
the  part  of  the  one  who  receives  such,  as  contained 
in  the  case  of  Wallis  v.  Beauchamp,  mpra,  was  up- 
held in  McMahan  v.  Rarbert,86Tex.  460,  the  ooni* 
approving  of  the  principles  therein  laid  dowm. 

In  Martin  v.  Funk,  75  N.  T.  184, 81  Am.  Bep.  448» 
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creditors  was  not  necessary,  and  that  accept- 
aooe  by  the  trustee  was  sufficient  to  bind  cred- 
itors, altbouffh  the  beneficiartes  uamed  to  the 
mortganre  were  ignorant  of  its  existence  at  the 
time  attach  men  t  was  levied.  The  American 
decisions  holding  that  absent  of  creditors  is  not 
necessary  to  bind  them  by  an  assignment  made 
for  their  benefit,  and  thai  the  acceptance  of  the 
trustee  Is  sufficient,  are  not  numerous,  although 


many  are  cited  by  elementary  writers  as  sus 
taining  that  proposition.  Amon?  those  some- 
times cited  for  that  purpose  are  the  following: 
Brashear  v.  West,  82  U.  8.  7  Pet.  613,  8  L. 
ed.  803;  Tompkina  v.  Whselsr,  41  U.  S.  16  Pet. 
118.  10  L.  ed.  OOP;  Marhury  v.  BrooJcB,  20  U. 
S.  7  Wheat.  566,  5  L.  ed.  522:  Brooks  v.  Mar- 
bury,  24  U.  8.  11  Wheat  78,  «  L.  ed.  428. 
But,  in  view  of  the  facts  and  questions  iu- 


It  was  held  thatnotloe  to  the  eeatui  quit  trust  of  a 
trust  created  for  bis  benefit  was  not  neoessary,  the 
Interest  sufDciently  passing  as  between  the  grantor 
and  the  trustee. 

The  legal  estate  passing  and  resting  in  the  trus- 
tee* who  are  compellable,  in  equity,  to  execute  the 
trust,  even  though  the  creditors  be  not  at  tbe  time 
aawnting  and  partiea  to  the  conveyance,  their  as- 
eant  not  being  necesHiry  to  legalise  and  give 
efllcaoy  to  the  assignment.   Houston  v.  Nowland, 

t  am*  J.  480,  m. 

An  assignment' for  creditors  once  accepted  by 
the  assignee,  is  vested  for  the  benefit  of  the  ored- 
iton  and  a  subaequent  renunciation  will  not  affect 
tU  validity.    Clapp  v.  Shirk,  18  Pa.  680. 

The  doctrine  follows  from  the  common-law  rule, 
that  it  is  not  neoesNtry  to  the  creation  of  a  trust 
by  deed  in  favor  of  any  persons,  that  the  cestui  giM 
Imtt  should  either  be  a  party  or  aswnt  to  It.  Vai- 
eotine  v.  Decker,  48  Mo.  688. 

Such  a  deed  may  be  valid,  although  the  creditors 
have  not  been  consulted  beforehand,  and  will  vest 
the  estate  In  the  trustee  with  or  without  assent. 
Dance  v.  Seaman,  11  Oratt.  778,  Tffl. 

A  deed  of  assignment  is  in  no  sense  a  contract 
between  the  debtor  and  his  creditors,  and  does  not 
depend  for  Its  validity  In  law  upon  their  aaiient; 
such  a  deed  is  a  means  or  mode  permitted  by  stat- 
ute for  the  distribution  of  the  debtor's  estate 
among  bis  creditors,  and  If  executed  without  fraud 
te  fact,  or  in  law,  and  the  prescription  of  the  acts 
compiled  with,  it  to  effectual,  even  though  opposed 
by  a  creditor.    MIUs  v.  Parkhorst,  186  N.  Y.  80. 

Where  an  assignment  to  fair  and  valid  the  legal 
estate  passes  to  the  assignee  without  any  express 
asBent  by  the  creditoTs,  so  that  oeither  a  subsequent 
judgment  or  lien  creditor  can  acquire  any  Interest 
In  the  property  assigned,  neither  can  he  attack  tbe 
•asignment  except  by  fraud.  Valentine  v.  Decker, 

The  filing  and  recording  of  the  deed  to  necessary 
In  order  to  pass  the  property  to  the  trustee  under 
the  Indiana  laws.  Paul  v.  Logansport  Nat.  Bank, 
lOInd.  190;  Eden  v.  Bverson,  66  Ind.  118. 

It  to  competent  for  any  one  to  dissent,  but  such 
dlwent  will  not  destroy  the  assignment,  and  if  a  dis- 
senting creditor  summons  the  trustee,  he  can  only 
take  such  surplus  as  may  remain  after  paying 
those  who  did  not  dissent.  Spinney  v.  Portsmouth 
Hosiery  Ck>.  26  N.  H.  9;  Epprlght  ▼.  Kauffman,  00 
Mo.  8k  Fellows  T.  Oreenleaf ,  48  N.  H.  421;  Sharp  v. 
Vly,OBaxt.  i. 

It  must  be  afflrmed,  however,  before  a  revoca- 
tion to  made  bylthe  debtor.  Gkiltv.DibrelMOrerg. 
IM;  Kobertson  v.  Sublett,  6  Humph.  8U;  Wallto  v. 
Beauobamp,  15  TOx.  8061 

If  the  creditors,  for  whose  benefit  the  deed  of 
trust  to  made,  are  not  privy  thereto,  and  its  ezis- 
tenoe  has  not  been  made  known  to  them,  the  deed 
operates  merely  as  a  power  to  the  trustee  which 
may  be  revoked  by  the  assignor.  Mills  v.  Haines, 
8Head.332;  Ishamv.  Dolaware,  L.&  W.R.CO.UN. 
J.  Eq.  m. 

Where  a  bill  in  equity  was  filed  for  the  purpose 
ef  oompelling  a  trustee  under  a  deed  of  asslgn- 
neot  of  personal  estate  for  distribution  among 
creditors  of  the  assignor.  It  was  held  that  the  cred- 
itors had  a  hen  upon  tbe  fund  in  the  hands  of  tbe 


trustee,  though  not  parties  to  the  deed,  and  were 
entitled  to  relief  inequity,  to  compel  the  perform- 
ance of  the  trust.    Weir  v.  Tannehill.  2  Terg.  67. 

The  creditors,  however,  do  not  merely  by  force 
of  the  execution  of  tbe  deed,  acquire  a  lien,  or  be- 
come vested  with  any  absolute  rights,  it  being  at 
their  option  either  to  accept  or  repudiate  the  trust, 
to  make  themselves  parties,  or  to  refuse  to  do  so. 
MIUs  V.  Haines,  8  Head.  888. 

The  Hen,  however,  of  a  vendor  for  unpaid  pur- 
chase money  has  been  held  to  prevail  against  a 
voluntary  assignment  in  trust,  for  the  benefit  of 
antecedent  creditors,  the  bill  being  filed  before 
anything  had  been  done  in  execution  of  tbe  trust 
and  before  It  was  executed,  the  court  holding  that 
the  creditors  had,  at  their  election,  either  to  accept 
or  repudiate  the  assignment.  Brown  v.  Yanller,  7 
Humph.  280. 

In  Hudson  v.  Bisenmayer  8r.,  Mill.&  Elevator 
Co..  79  Tex.  407,  it  was  said  that  where  the  property 
was  assigned  for  the  benefit  of  creditors,  it  ceased 
to  be  the  subject  of  seizure  and  sale,  as  it  ceased  to 
be  the  property  of  the  debtor,  and  that  the  cred- 
itors might  then  enforce  such  rights  as  they  might 
have  through  the  assignment,  or  in  the  nmnner 
prescribed  by  the  statute. 

Where  a  debtor  executed  mortgages  in  favor  of 
his  creditors  without  their  knowledge,  and  deliv- 
ered them  to  an  attorney  for  the  use  of  the  creditors, 
and  the  same  were  filed  and  the  creditors  notified, 
it  was  held  that  an  attachment  Issued  by  other 
creditors  before  notice,  and  assent  by  such  mort- 
gagees prevailed  as  against  the  mortgagees.  Welch 
V.  Sackett,  12  Wto.  243. 

An  Instrument  in  these  words,  '*Know  all  men 
by  these  presents:  That  I  [the  grantor],  bargain, 
sell,  and  convey  the  merchandise  in  my  two  houses, 
situated  In  ...  to  the  undersigned  parties,  to 
sartofy  a  part  of  all  or  certain  claims  held  by  them 
against  me,  for  the  following  amount8,**-eett1ng 
out  the  names  and  amounts  to  the  creditors,  tbe  in- 
strument being  signed  by  the  debtor  but  not  by 
the  creditors,  was  held  not  to  exist,  as  against  at- 
taching creditors  even  though  the  creditors  as- 
sented thereto.    Wallto  v.  Taylor,  07  Tex.  481. 

In  the  above  case  it  did  not  appear  that  there  was 
any  prior  undertaking,  that  a  mortgage  should  be 
executed  until  after  the  attaohirent  was  levied,  and 
there  was  no  rule  of  law  by  wbich  a  subsequent  as- 
sent could  fix  a  lien  on  the  attached  property, 
which  would  override  the  lien  on  the  attaching 
creditor,  but  that  if  there  had  been  an  undertak- 
ing between  the  debtor  and  his  creditors,  that  a 
mortgage  should  be  executed,  it  was  held  that  the 
delivery  of  the  instrument  to  the  clerk  of  the  court 
for  the  purpose  of  recording,  would  be  a  sufficient 
delivery.    Ibid, 

Z.  The  Ifossoc/iuseets  doctrfns. 

a.  PrindjAn  of. 

Independently  of  Insolvent  laws  or  assignments 
for  the  benefit  of  creditors  authorised  by  statute, 
voluntary  assignments  by  a  debtor  in  trust  for  tbe 
payment  of  debts,  without  other  adequate  con- 
sideration, are  invalid  as  against  attachment,  ex- 
cept so  far  as  assented  to  by  the  creditors  for  whose 
benefit  they  wera  made.    Pierce  v.  O'Brien,  129 
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▼olved  1o  escb  case,  such  is  not  the  effect  of 
these  decisioDs.  The  following  decisioDS,  how- 
ever, are  understood  to  so  holdf:  NicoUv,  Mum- 
ford,  4  Johns.  Ch.  629, 1  L.  ed.  925;  Halsej/  v. 
Faiihauks,  4  Mason,  206.  Fed.  Cas.  No.  5,964; 
Eouston  V.  ^oicland,  7  Gill  &  J.  480;  Forbes 
▼.  ScanneU,  18  Cal.  288;  Cunningham  v.  Free- 
born, 11  Wend.  250. 
The  grounds  on  which  these  decisions  are 


based  are  that  by  such  oonveyances  the  lein% 
title  passes  to  and  vests  in  the  assignee  or  trus- 
tee, and  that  a  court  of  chancery  will  compel 
the  execution  of  the  trust  for  benefit  of 
creditors,  although  they  may  not  have  assented 
to  the  conveyance.  There  can  be  no  doulii 
that,  under  such  conveyance,  title  vests  in  tbe^ 
trustee,  and  that  his  acceptance  of  the  trust  is- 
a  sufficient  consideration,  as  between  the  as- 


Mass.  814,  87  Am.  Etep.  860;  Widgery  v.  Haskell.  6 
Mass.  144, 4  Am.  Deo.  1. 

In  Stevens  v.  HblU  6  Mosp.  889.  It  is  stated  that  in 
ooQsequenoeof  tbe  Massachusetts*  statutes  author- 
tsAug  attachments  aod  tbe  want  of  chancery  Jurls- 
dlction  in  that  state,  that  a  debtor  could  not 
ooDvey  his  estate  in  trust  for  his  creditors  sreneral- 
ly,witbout  their  consent  given  to  such  coo  veyanoe, 
but  that  to  creditors  conseotinflr.  and  parties  to 
the  coDveyaDoe,  he  mifrht  grant  all  his  estate  for 
the  payment  of  their  debts,  or  so  secure  them,  ez- 
ercisioff  only  bis  right  of  preference  and  not  de- 
frauding others. 

As  the  debtor  may  convey  property  to  one  or 
more  of  his  creditors  in  satisfaction  of  their  debts, 
so  he  may  convey  to  a  third  person,  appointed  by 
such  creditors  and  for  their  use,  or  appointed  in  the 
ftrst  instaaoe  by  the  debtor,  if  the  creditor  after- 
wards assents  to  and  ratifies  such  assiern ment.  Rus- 
sell V.  Woodward,  10  Pick.  406. 

Such  assignment,  n<%  assented  to  by  the  creditor* 
Is  void  by  the  common  law.  Bdwarda  v.  Mitohel]« 
1  Gray,  280;  Grocer's  Bank  v.  SimmoDS,  12  Gray, 
440. 

If  assented  to  by  the  creditors,  they  are  good 
at  common  law,  as  against  attachment,  to  the  ex- 
tent of  the  amount  due  the  assenting  creditors,  un- 
less the  assignment  Is  made  upon  a  condition  to 
take  effect  only  with  the  assent  of  all,  or  of  a  pre- 
scribed number.  May  v.  Wannemacher,  111  Mass. 
SOS. 

In  cases  of  assignments  by  a  tripartite  instru- 
ment, it  Is  generally  necessary  that  creditors 
should  execute  it,  such  being  tbe  intention  of  the 
instrument.    Ibid, 

The  validity  of  such  assignment  must  depend 
upon  the  assent  of  the  creditors,  nothing  being 
1>aid  by  the  assignee,  tbe  consideration  as  to  them 
must  consist  In  their  covenants  to  execute  the 
trusts.  Fall  River  Iron  Works  Oo.  v.  Groade,  16 
Pick.  11. 

Independently  of  the  Laws  of  1886,  such  assign, 
ments  without  other  adequate  consideration,  are 
invalid  as  agnlnst  attachment,  except  so  far  as  as- 
sented to  by  tbe  cijeditors  for  whose  benefit  they 
are  made.   May  v.  wan nemacher,  tupra. 

A  trust  created  for  the  benefit  of  another,  of 
which  he  has  no  knowledge,  may,  however,  be 
affirmed  and  enforced  by  him.  Ward  v.  Lewis,  4 
Pick.  618. 

Creditors  are  not  obliged  to  become  parties,  nor 
is  their  assent  to  be  presumed.  Eall  Hiver  Iron 
Works  Co.  V.  Croade,  suprci. 

In  the  case  of  an  assignment  made  by  the  debtor 
and  trustees,  not  intended  for  the  signature  of  tbe 
creditor,  giving  no  preference  and  containing  no 
release,  tbe  assent  of  the  creditors  was  not  pre- 
sumed.   Russell  V.  Woodward,  10  Pick.  408. 

They  may  prefer  to  resort  to  attachments,  and 
the  option  is  to  be  exercised  by  them  and  to  be 
evidenced  by  some  overt  act  on  their  part.  Fall 
River  Iron  Works  Co.  v.  Croade,  suiirck 

There  must  be  some  affirmative  act,  such  as  pre- 
senting claims,  or  becoming  parties  to  the  written 
asBlgnment.  Pieroe  v.  0*Brien,  128  Mass.  814,  87 
Am.  Uep.  360. 

The  creditor  must  be  a  party,  or  assenting  to  the 
eonvesrance.  If  not,  nothing  will  pass  to  him  from 
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the  debtor,  and  the  debtor*s  estate,  intended  to  be- 
conveyed, will  remain  liable  to  attachment  by  &ny 
other  creditor.  Widgery  T.HaskeiU6  Mass.  144. 4 
Am.  Dec.  1. 

Assignments  in  trust  for  the  benefit  of  creditors*, 
the  only  consideration  for  which  Is  tbe  acceptance 
of  the  trust,  are  of  no  effect  against  creditors  wha 
do  not  assent  to  them,  and  who  by  trustee  procesa 
or  otherwise  attached  the  property  do9crit)ed  in 
the  instrument  ot  assignment.  Swan  v.  Crafts.  19i 
Mass.  468;  Rubsell  v.  Woodward.  10  Pick.  408;  Bd- 
wards  v.  MltcheU,  1  Gray.  238;  Wylee  v.  Beata,  1 
Gray,  283;  Battles  v.  Fobes,  21  Pick.  239;  Dedbam 
Bank  v.  Richards,  2  Met.  106;  Stanfleid  v.  Simmons^ 
12  Gray.  442. 

Such  conveyance  must  be  accepted  in  payment 
or  satisfaction  by  the  creditors  and  sureties.  Rus- 
sel  V.  Woodward,  supra. 

If  they  decline  or  umit  to  join  in  the  assignment,, 
there  are  no  eettuU  que  tnut,  and  so  no  trusts  to  be- 
executed,  and  the  consideration  fails.  Fall  River 
Iron  Works  Co.  v.  Croade,  16  Pick.  11. 

A  creditor  not  being  bound,  may  proceed  br 
way  of  attachment,  for  being  no  party  to  the  con- 
veyance in  trust,  be  can  have  no  remedy  upon  it 
at  law,  and  there  is  no  equitable  Jurisdiction  to- 
which  he  ma^  apply.   Stevens  v.  BeU,  6  Mass.  888. 

And  there  is  no  distinction  between  a  convey- 
ance to  credltora  with  their  as^nt,  whether  it  be- 
by  way  of  pledge,  or  in  trust  for  their  use.    IMd. 

The  assent  will  not  be  presumed  upon  the  ground' 
of  the  apparent  benefit  and  adoption,  an  affirma- 
tive acquisition  must  be  shown.  May  v.  Wanne- 
macher, lU  Mass.  202:  RusseU  v.  Woodward,  supnk. 

When  execution  is  not  required  by  the  form  of 
the  instrument,  it  is  only  netiessary  that  creditors- 
should  give  assent  to  its  provisions,  sufficient  ti>- 
recognize  and  frame  the  acceptance  and  possession 
of  the  property  bv  the  assignee,  according  to  the^ 
terms  of  the  assignment.  May  v.  Wannemacher,. 
and  RusseU  v.  Woodward,  iupra:  Everett  v.  Wal- 
oott,  16  Pick.  04. 

Where  a  verbal  assent  is  shown  to  tbe  assignments 
it  is  sufficient,  where  no  written  assent  is  caUed  for. 
Jones  V.  Tilton.  180  Mass.  418. 

If  creditors  pi-esent  their  claims  for  allowance* 
for  the  purpose  of  distribution  according  to  the- 
terms  of  the  deed,  they  thereby  assent.  May  v. 
Wannemacher,  eupra. 

The  mero  fact  of  a  debtor  informing  some  of  bis- 
preferred  creditors  of  his  intention  to  make  an  as- 
signment, showing  them  a  sketch  of  the  same,  was 
held  not  to  make  them  parties  to  it,  nor  to  l>e  evi- 
dence of  their  assent  to  its  provisions.  Fall  River 
Iron  Works  Co.  v.  Croade,  16  Pick.  11. 

The  evidence  of  assent  to  the  provision  of  an 
assignment  is  equally  cogent,  in  cases  where  the 
d(>ed  is  of  two  parties,  as  it  is  where  it  was  In  three 
parties.    Everett  v.  Walcott,  supra. 

But  If  the  creditors  elect  to  become  parties,  and 
their  debts  amount  to  as  much  as  the  assigned 
property,  the  consideretioi#  will  be  complete  and 
the  conveyance  effectual,  even  as  against  other 
creditors,  and  the  whole  property  will  vest  in  the- 
assignee.  Fall  River  Iron  Works  Co.  ▼.  Croade 
suuroi. 

Where  an  assignment  was  nuule  by  an  Insolvent: 
debtor  In  trust  for  the  payment  of  debts,  it  »p- 
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■ignor  and  himself » to  support  It;  and  it  has 
never  been  held  necessary,  10  give  validity  to 
rach  a  conveyauce  and  to  secure  rigbt  to  cred- 
itors, that  they  should  actually  be  parties  to  it. 
or  assent  to  il,  at  t)ie  time  of  its  execution;  but, 
can  it  be  said  that  creditors  become  entitled  to 
take  benefit  under  it,  io  the  absence  of  con- 
tract, express  or  to  be  implied  from  conduct, 
to  be  bound  by  it?    All  courts  hold  that  they 


may  repudiate  it,  and,  fo  long  as  the  right  to 
dathisexists.it  is  difficult  to  avoid  the  con- 
clusion reached  by  tbe  English  courts, — that 
the  conveyance  is  revocable  until  assent^'d  to 
by  creditors.  In  consideriog  such  a  question, 
the  inquiry  necessarily  arises.  What  is  it  that 
binds  assjj^nor.  trustee,  and  creditors  ?  To 
this  there  can  be  but  one  answer.  They  aro 
bound  by  contract,  or  not  at  alL    Assent  of 


pewred  that  tbe  debtor  had  propoaoded  the  sobeme 
to  one  of  bis  creditorB,  and  tbe  QflSignment  prac- 
tically carried  out  such  scheme,- the eourt  held  that 
such  creditor  could  not  be  taken  to  have  anented, 
even  though  preferred,  and  that  an  attachment  by 
another  creditor  prevailed.    Ibtd. 

If  the  debts  of  the  creditors  who  assent  to  the 
aesifmment,  are  of  less  amount  than  the  property 
asBi^ed,  tbey  wiU  constitute  a  good  cooaldenitlon 
pro  tanto.   IhuJL 

In  Shattack  v.  Freeman,  1  Met.  10,  it  was  con- 
tended that  nothing  passed  by  the  assifrnment,  be- 
oanse  no  creditor  bad  become  a  party  thereto,  by 
•rpreving  formally  his  araent,  but  it  was  held  that 
under  tbe  Statute  of  1838,  chapter  288,  such  ex- 
preas  assent  was  not  necessary,  the  act  having 
modified  the  common-law  rule  which  made  such 
formal  assent  necessary  to  tbe  validity  of  the  as- 
signment, and  rendered  it  Invalid  against  attaching 
creditors,  until  one  or  more  of  tbe  creditors  had 
assented  thereto. 

The  first  section  of  tbe  statute  referred  to,  au- 
thorises an  assignment  of  property  to  the  debt- 
or^ ereditois,  or  to  an  assignee  for  tbe  use  of  the 
creditors,  and  provides  that  it  shall  be  valid  and 
effectual  against  any  attachment  thereafter  made. 
Bhattuck  v.  Freeman,  supra. 

The  fourth  section  of  the  Act  also  furthers  the 
view  above  taken,  providing  that  any  creditors 
may  become  a  party  to  tbe  assignment,  provided 
they  apply  before  the  final  dividend  is  declared, 
bat  so  as  not  to  disturb  any  dividend  already  de- 
etaued.   ibid. 

In  construing  the  above  section,  the  court  in 
Shuttuck  V.  Freeman,  supra,  held  that  It  contained 
no  provision,  making  tbe  assent  of  any  creditor  a 
prerequisite  to  the  vesting  of  the  property  in  tbe 
assignee,  and  that  it  was  doubtJess  so  framed,  for 
tbe  purpose  of  avoiding  the  evils  arising  from  tbe 
old  common-law  doctrine.   Itfid, 

Where  the  plaintiff  claimed  under  a  mortgage 
made  by  a  debtor  without  tbe  pla1nt1ff*8  knowl- 
edge, and  which  bad  not  been  ratified  t)ef  ore  the 
debtor  assigned  his  property,  under  the  Insolvent 
Laws  of  1888,  it  was  held  that  no  ratification  after 
such  assignment  could  be  of  any  avail  as  against 
tbe  assignees.    Bole  v.  Bodman,  8  Met.  189. 

In  Natlooal  Mechanics  ft  Traders  Bank  of  Ports- 
mouth V.  Eagle  Sugar  Refinery,  108  Mass.  88.  tbe 
question  involved  was,  tbe  validity  of  an  assign- 
ment of  property  by  a  debtor  to  trustees  for  dis- 
tribution  among  creditors,  wbobad  become  parties 
to  tbe  instrument,  where  tbe  claims  exceeded  the 
amount  of  tbe  property,  and  it  was  tield  that  since 
the  repeal  of  the  Statute  of  1888  such  a  deed  could 
not  be  avoided  by  a  creditor  for  bis  individual 
benefit  without  proof  of  fraud  at  common  law, 
even  though  be  had  not  assented. 

An  assignment  of  bank  funds,  tbe  proceeds  of 
tbe  sale  of  goods  consigned  to  tbe  assignor  for  sale 
upon  commission,  tbe  acceptance  of  the  trust  be- 
ing tbe  only  consideration,  the  court  held  void  as 
to  non-assenUng  creditors.  Swan  v.  Crafts,  124 
Maas.  458w 

Where  tbe  assignment  was  in  trust  for  such 
creditors  as  should,  within  four  months  from  the 
date  of  tbe  assignment,  execute  a  full  release  of  all 
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their  demands,  the  surplus  to  be  distributed  pr» 
rata  among  the  other  creditors,  and  the  remainder, 
if  any,  to  be  paid  over  to  the  debtor,  the  court  held 
there  was  only  one  party  to  such  deed,  namely  the 
assignor,  tbe  persons  named  >)eing  bis  agents,  until 
all  creditors  signed  tbe  instrument.  Ingrabam  v« 
Geyer,  18  Mass.  148, 7  Am.  Dec  laes. 

In  Marston  v.  Gobum,  17  Mass.  464,  tbe  plalntilf 
daimed.  as  a  trustee  for  creditors,  by  virtue  of  an 
assignment  and  as  against  an  attachment  upon  tb» 
debtor's  property,  made  by  the  defendant  after  the 
date  of  such  assignment.  Tbe  asslKument  wca 
signed  by  the  assignor  and  trustees  and  by  some  of 
tbe  creditors,  and  it  was  contended  that  It  was  in- 
complete  and  fraudulent,  and  void  against  credi- 
tors not  parties  thereto,  and  the  court  held  such 
attachment  prevailed  over  the  title  of  the  trustor 
under  the  deed. 

Tbe  court's  opinion  in  tbe  above  case  was  based, 
upon  the  fsct  that  the  mantfesc  intention  was  that 
the  deed  shntild  not  stand  good  unless  signed  by 
the  credltom,  that  it  was  void,  and  that  even  if 
there  bad  boen  an  express  atrreement  that  it  should 
be  good  and  absolute  without  the  credttor*s  esFent, 
yet  it  wBs  still  fraudulent  and  void,  b  Jng  without 
consideration.   Marston  v.  Coburc,  17  Mass.  464. 

In  the  case  of  an  assignment  made  to  a  creditor, 
in  trust  for  himself  and  the  other  creditors  who- 
should  come  in  under  the  deed,  it  was  held  tbst 
his  signature  to  the  deed  must  he  considered  as 
having  a  double  effect,  both  as  trustee  and  as 
creditor,  and  that  therefore  the  deed  was  formally 
good  and  there  was  no  legal  necessity,  the  transac- 
tion being  bona  fide,  why  such  creditor  should  lose 
bls'securlty  because  the  other  creditors  refused  to 
come  Into  tbe  measure.  Hastings  v.  Baldwin,  17 
Mai>a.66S. 

Where  tbe  Indenture,  under  which  tbe  plain  til? 
claimed,  was  a  tripartiie  between  the  debtor  and 
such  other  creditors  as  should  sign  and  seal  the 
same,  and  was  executed  by  the  debtor,  it  was  held 
a  valid  assignment,  even  though  not  exebut«-d  by^ 
any  other  creditor,  tbe  property  assiirned  not  ex- 
ceeding in  value  tbe  debt  of  the  creditor  to  whon^ 
the  assignment  was  made,    lliid. 

Where  the  indenture  was  of  two  parties  snd  exe- 
cuted by  two  parties  only,  no  creditors  executing 
it  professedly  as  such,  although  one  of  the  af>- 
signeee  was  a  creditor,  it  was  held  that  his  signa* 
ture,  although  sufficient  to  make  him  a  party  in 
the  character  of  a  creditor,  had  no  effect  where  the 
assifrned  property  was  much  greater  than  wa3 
needed  to  pay  the  whcle  of  his  debt.  Full  River 
Iron  Works  Co.  v.  Croade,  15  Pick.  11. 

An  assianraent  to  trustees  for  the  benefit  of 
creditors.  In  consideration  of  certain  covenants  on 
the  part  of  the  creditors  and  tbe  trustees,  Intended 
to  be  signed  by  all  creditors  wbofe  debts  were  over 
or  above  a  certain  amount,  and  securing  release 
from  the  same,  and  providing  that  the  execution 
of  the  deed  by  the  creditors  should  perfect  it  and 
containinor  covenants  by  tbe  trustees  to  executo 
tbe  trust,  and  further,  a  ratification  by  tbe  credi- 
tors and  an  agreement  to  accept  tbe  dividi-nds  in 
full  satisfaction  and  discharge,  to  which  end  tbe 
deed  was  to  be  full  evidence,  the  unsectured  credi- 
tors being  paid  pro  rata^  it  was  held  that  such  deeA 
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parties  to  be  bound  by  a  contract  is  essential  to 
Its  eadsteuce,  and  it  is  clear  that  no  assent  of 
assignor  or  assifrnee,  or  of  both,  can  bind  cred- 
itors, unless  authority  to  act  for  them  exists. 
Such  a  contract  is  valid  between  assignor  and 
assignee,  when  they  assent  to  it,  and  •  because 
they  assent  to  it;  and  to  hold  creditors  bound 
when  they  have  not  thus  incurred  obligation 
is  to  disregard  the  fundamental  principles  on 
which  such  obligation  rests.  One  reason  for 
holding  assent  of  creditors  necessary,  and  for 
refusing  to  presume  this  when  property  is  as 
aigned  directly  to  them,  is  because,  in  such 
case,  the  burden  of  executing  the  trust  is  im- 
posed upon  them,  which  cannot  be  done  with- 
out their  consent,  even  though  the  instrument 
make  provision  for  compensating  them.  This 
is  not  the  only  reason,  however;  for  such  as- 
signments, in  common  with  those  made  to 
trustees,  necessarily  involve,  on  the  part  of 
creditors,  surrender  of  right  to  enforce  payment 


of  sums  due  them  through  sale  of  the  debtor's 
property  under  legal  process.  Sometimes  this 
may  be  more  advantageous  and  less  expensive 
than  sale  through  trustee  under  the  terms  of 
the  instrument.  Can  a  creditor  be  compelled 
to  surrender  such  a  right  without  his  consent, 
even  as  to  property  conveyed  to  a  trustee,  un- 
less the  assignment  be  under  a  statute? 

A  general  assignment  may  enumerate  debts 
to  be  paid,  and  some  of  these  may  be  such  as 
could  not  be  enforced  against  the  debtor,  or 
against  his  property,  in  a  contest  with  other 
creditors;  but,  if  the  assent  of  creditors  be  not 
necessary  to  the  validity  of  such  a  conveyance, 
such  claims  must  be  paid,  or  other  creditors 
must  refuse  to  take  under  it,  and  institute  pro- 
ceedings to  set  it  aside,  or  hostile  to  it .  That  a 
creditor  has  a  right  to  Institute  such  proceed- 
ings would  seem  to  be  conclusive  that  be  Is  not 
bound,  unless  by  his  own  assent.  If  such  a 
conveyance  is  binding  on  creditors,  without 


only  hound  the  creditors  who  were  parties  to  it, 
and  that  they  alone  could  recover  the  dividends. 
Hewlett  V.  Cutler*  187  Mass.  286. 

Where  a  debtor  and  assignee  executed  a  bipartite 
deed,  containinfr  provisions  for  the  sale  of  the 
property,  and  for  payment  of  the  expenses  of  cer- 
tain  debts  with  the  proviso  that  the  balance  nbould 
be  divided  between  the  other  creditors  ratably, 
there  being  no  rclrose  or  provision  lor  the  other 
creditors  becoming  parties,  tbe  court  held  that 
€uch  assignees  were  bound,  both  as  creditors  and 
In  tbeirollicial  capacity,  and  that  such  assignment, 
~the  whole  property  boing  absorbed  by  the  pre- 
ferred creditors,— was  valid  as  against  subsequent 
attaching  creditors.    Everett  v.  Walcott,  16  PiclE. 

b.  Time  of  aagenU 

Where  the  terms  of  tbe  alignment  explicitly 
confined  its  operations  to  tho<!e  creditors  onlv  who 
became  parties  thereto  witbm  a  limited  time,  the 
cases  treuted  tbe  time  as  of  tbe  essence  of  tbe  .con- 
tract, in  refusing  the  creditors  tbe  privilege  of  ac- 
oeeding  to  or  executing  tbe  di^ed  after  such  time 
has  elapsed.  National  Union  Bank  of  Boston  v. 
Oopeland.  141  Mass.  257. 

Thus  under  an  asslirnment  made  to  trustees.  In 
trust  for  the  creditors  who  should  execute  tbe  in- 
strument within  six  months,  public  notice  being 
given  so  that  ail  had  an  opportunity  of  coming  In 
it  was  held  that  a  creditor,  having  had  such  notice 
could  not  afterwards  become  a  party  to  the  deed, 
or  sbare  in  the  distribution.  Phenix  Banic  in  Con- 
necticut V.  Sullivan,  9  Pick.  410. 

Tbe  trustee  is  bound  to  permit  such  creditors, 
who  applied  within  the  time  to  execute  the  deed, 
and  any  refusal  on  his  part  is  a  breach  of  trust  for 
which  he  is  responsible.  Pinagree  v.  Comstook,  18 
Pick.  4a. 

In  New  England  Bank  v.  Lewis,  8  Pick.  1J8,  the 
principal  question  was,  whether  the  plaintiff  who 
It  was  contended  had  not  assented  within  a  reason- 
able time,  had  any  interest  in  tbe  trust  fund  in  the 
hands  of  the  trustee,  for  the  benefit  of  creditors. 
The  court  held  that,  there  being  no  sufficient  evi- 
dence to  show  the  plaintiffs  had  refused  or  waived 
the  trust  In  their  favor,  they  had  a  right  In  equity 
to  claim  the  benefit  of  the  trust  and  tbe  trustees 
were  bound  to  execute  it  and  pay  their  demand  out 
of  the  proceeds. 

o.  Comity, 

There  is  no  comity  requiring  force  to  be 
glyen  to  the  laws  of  another  state,  directly  in 
conflict  with  the  laws  of  tbe  state  wherein  the  action 
Is  brought,  to  allow  the  acts  of  a  debtor,  resident 
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in  another  state,  in  disposing  of  his  property 
against  his  on^ditors  in  the  latter  state,  which 
would  not  have  been  allowed  If  be  bad  lived  there- 
in. Pierce  v.  O'Brien,  129  Mass.  814,  87  Am.  Rep. 
880:  Swan  v.  Crafts,  124  Mass.  458;  Osbum  v.  Adams, 
18  Pick.  246;  EaU  River  Iron  Works  Go.  v.  Groade 
16Plck.lL 

An  assignment  made  by  a  debtor  himself  In  an- 
other state,  which,  if  made  in  Massachusetts  would 
be  set  aside  for  want  of  consideration*  will  not  be 
sustained  against  an  attachment  by  a  Maasaohu- 
setts  creditor,  although  valid  in  the  place  where  It 
is  made,  and  in  such  oases  the  subsequent  assent  of 
the  foreign  creditor  to  tbe  assignment,  by  proving 
daim  under  it,  cannot  defeat  the  title  to  the  prop- 
erty acquired  by  a  creditor  in  this  state  by  reason 
of  attachment.    Pierce  v.  O^Brien,  tupra. 

In  Ingrabam  v.  Geyer,  18  Mass.  140.  7  Am.  Dee. 
182,  the  question  was  whether  tbe  assignment  made 
by  a  debtor  in  Philadelphia  was  valid  in  Maasaohu- 
setts  so  as  to  defeat  an  attachment  of  the  debt  in 
the  latter  state  under  the  trustee  process,  and  it 
was  held  void  and  as  against  the  creditor  in  that 
state  who  proceeded  after  the  date  of  the  assign- 
ment, with  notice  to  the  debtor,  for  the  recovery 
of  his  debt. 

Where  a  bipartite  deed  was  executed  In  Rhode 
Island  and  signed  by  tbe  debtor  and  the  assignee, 
who  were  citisens  of  that  state,  it  was  held  that 
such  deeds  were  not  valid  according  to  the  laws  of 
Massachusetts,  for  the  want  of  assent;  yet  it  was 
valid  according  to  the  laws  of  Rhode  Island,  as 
against  a  citizen  of  that  state,  and  that  therefore 
be  could  not  avoid  such  deed  by  attachmenL 
Daniels  v.  Wiliard,  16  Pick.  86. 

The  same  conclusion  was  arrived  at  in  Burlook 
V.  Taylor,  16  Pick.  885,  upon  an  assignment  valid 
according  to  the  laws  of  New  York,  wherein  it 
was  sought  to  subject  property  in  Massachusetts 
to  an  attachment  by  a  New  York  creditor. 

Where  the  assignment  was  made  by  a  bipartite 
deed  with  reference  to  the  laws  of  Pennsylvania, 
by  which  such  assignment  was  valid,  upon  wtiloh 
the  creditors  to  an  amount  larger  than  the  total 
assets,  presented  and  proved  claims  and  accepted 
dividends,  thus  signifying  their  adoption,  the  court 
found  in  the  acts  of  tbe  parties  sufficient  to  consti- 
tute a  legal  and  valid  assignment,  good  wherever 
made  and  effectual  to  pass  the  rights  of  the  debt- 
ors, even  as  to  property  not  subject  to  the  local 
laws  of  Pennsylvania.  May  v.  Wannemaoher,  111 
Mass.  202. 

XI.  EnolMi  dtciaiofu. 

In  Biron  v.  Mount,  24  Beav.  642, 27  L.  J.  Ch.  101, 4 
Jur.  N.  8. 48,  It  was  held  that  It  was  not  necessary 
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referenoe  to  tbeir  assent,  no  place  is  left  for 
election,  which  implies  power  and  riftbt  to  as- 
sent or  dissent.  "  When  a  debtor  Yolantarily 
assigns  property  for  the  security  and  benefit  of 
crediiors»  if  the  creditors  choose  to  accept  the 
assi^ninent,  they  must  abide  by  its  terms  and 
provisions.  They  must  take  it  as  an  entirety. 
Tbey  cannot  accept  in  part,  and  repudiate  in 
part.  Perry^  Tr.  $  596;  Burrill,  AssigFun.  ad 
ed.  ^  479.  The  creditor  may  have  rights  with 
which  the  assignment,  so  far  as  it  confers 
risbts  upon  others,  is  inconsistent  The  as- 
f'ignment  may  derogate  from,  instead  of  ex- 
tending to  him,  the  measure  of  right  to  which 
he  is  entitled.  If  that  be  true,  he  must  elect 
whether  he  will  accept  the  assignment,  or 
whether  he  will  reject  it,  and  stand  upon  the 
fi^bt  he  may  have  independent  of  it.  He  can- 
not elect  to  claim  under  the  assignment  the 
right  given  by  it,  and  repudiate  it  so  far  as  it 
passes  rights  to  others  which  are  inconsistent 
with  indeiiendent,  distinct  rights  to  which  he 


may  be  entitled."  HatoheU  ▼.  Blanton,  79 
Ala.  483;  Frierdon  v.  Branch,  80  Ark.  458; 
Fratt  V.  AdafM,  7  Paige,  641,  4  L.  ed.  811. 

No  decision  made  by  this  court  supports  the 
proposition  that  assent  of  creditors  is  not  nee- 
essary  to  the  validity  of  assignments  for  their 
benefit  In  Baldwin  v.  Put,  22  Tex.  722, 
75  Am.  Dec  806,  it  was  said  that  "the 
American  decisions  hold,  that  the  assent  of 
creditors  to  a  general  assignment  will  be  pre- 
sumed, so  as  to  give  it  effect,  although  tbey 
may  know  nothing  of  it  when  it  is  made."  But 
there  was  no  intimation  that  this  presumptioQ 
was  other  than  one  of  fact,  to  be  indulged  in 
the  absence  of  evidence  to  the  contrary.  The 
case  of  WaVU  v.  Beavehamp,  16  Tex.  808,  in- 
volved no  such  Question.  The  question  in  that 
case  was  whether  certain  property  bought 
from  Joseph  Wallis  by  John  0.  Wallis  was 
subject  to  a  trust  in  the  tatter's  hands  for  the 
payment  of  his  vendor's  debts,  in  consequence 
of  an  agreement  made  at  the  lime  of  the  pur- 


for  a  creditor  to  execute  the  deed,  provided  he  ao- 
qniesoed  therein  by  some  act,  that  the  mere  stand- 
ing by  and  taking  no  part  was  not  sufficient 

Where  an  asBlgnment  executed  hy  a  debtor  to  a 
creditor  in  trust  tor  himself  and  other  creditors, 
was  »eat  to  the  creditor, who  had  no  notice  thereof, 
fc  slgrnature,  who  received  the  deed  the  next  day, 
and  on  that  day  an  execution  was  delivered  to  the 
sheriff,  and  the  creditor  Bignifled  his  assent  in  wrtt- 


a.  debtor  and  trustee  was  not  siiraed  within 
the  spedfled  time  by  the  creditors.  It  was  held 
that  though  such  a  deed  would  be  void  at  law,  yet 
the  oreditors  acting  under  it,  even  though  they 
had  not  signed  it,  could  enforce  It  in  equity. 
Bpottiswoode  v.  Stockdale,  Coop.  Ch.  108. 

In  Collins  V.  Beece,  1  OoUy.  Ch.  Cas.  676,  where 
an  assignment  was  executed  by  a  debtor  to  a  trus- 
tee, for  the  benefit  of  creditors,  signing  or  aasenU 


log,  it  was  held  in  an  tssue  between  such  creditor  ing  thereto  within  three  months,  the  court  que 
ap.d  the  execution  creditor,  the  deed  being  honest ,  tioned  whether  a  creditor,  not  signing  or  assenting 
and  bona  tide,  that  the  creditor  under  the  deed '  until  after  the  date  named,  oould  daim  under 
was  entitled,    that  the  deed  being  irrevocable  such  deed. 

the  assent  of  the  creditor  was  not  necessary  for  j     In  Watson  t.  Knight,  10  Beav.  8Se,  it  was  held 
the  purpose  of  vesting  the  property  in  him.    Big-  j  that  a  creditor  prevented  by  accident  from  slgn- 


gers  V.  Bvans,  6  EL  ft  fil.  807, 8  GL  L.  B.  1200,  S4  L.  J. 
Q.  B.  705,  IJur.  N.  8.  SSL 

In  Be  Baber^s  Trusts.  L.  B.  10  Bq.  651,  an  aasigo- 
ment  was  executed,  the  consideration  being  a  cove- 
nant by  the  creditors  not  to  sue  for  three  years,  and 
oontained  a  proviso  that  creditois  not  executing  it 
within  six  months  should  be  excluded  from  its  ben- 
efits, it  was  held  that  a  creditor  who  neglected  sign- 
ing but  acquiesced  in  the  deed,  and  took  no  pro- 
ceedings against  the  debtor,  treated  the  deed  as 
valid  and  was  entitled  to  its  benefits. 

In  Acton  v.  Woodgate,  S  Myi.  A  B:.  tfS.  where 
property  was  conveyed  In  trust  for  creditors,  not 
parlies  nor  privies.  It  was  held  the  deed  operated 
merely  as  a  power  to  apply  the  property  in  pay- 
ment of  debts,  and  was  revocable  by  the  debtor, 
but  the  court  questioned  whether  such  a  deed 
could  be  revoked,  where  it  had  t)een  communicated 
to  the  creditors. 

In  Brady  v.  Bheil,  1  Campb.  147,  an  executor 
caUed  a  nKWtlng  of  the  insolvents  creditors,  who 
agreed  to  a  ratable  distribution  of  the  estate  in 
consideration  of  which  he  executed  a  deed  of  as- 
signment, it  was  held  that  a  creditor  could  not 
afterwards  refuse  to  accept  such  assignment  and 
commence  action  against  the  executor. 

In  Garrard  v.  Lauderdale,  8  Sim.  1,  It  was  held 
that  a  deed  of  assignment  to  a  trustee,  for  the  ben- 
efit of  schedule  creditors  who  did  not  execute,  or 
conform  to  the  terms  of  the  deed,  could  not  be  en- 
forced by  the  creditors.  Wallwyn  v.  Coutts,  8 
Meriv.  707,  8  Sim.  14.  to  the  same  effect. 

In  Forbes  v.  Limond,  4  DeG.  M.  &  G.  286, 18  Jur. 
83,  it  was  held  that  a  creditor  could  not  be  said  in 
any  sense  to  have  acceded  to  the  provisions  of  a 
composition  deed,  unless  he  put  himself  in  the 
same  situation  with  regard  to  the  debtor,  as  if  he 
had  actually  executed  the  deed. 

But  where  a  composition  deed  executed  by 
S4L.R  A.  25 


leg  a  composition  deed,  within  the  specified  pe- 
riod, might  obtain  relief  in  equity,  but  that  such 
relief  would  not  be  granted  where  he  had  been 
guilty  of  negligence  and  had  set  up  an  adverse 
tiUe. 

In  Dunoh  v.  Kent.  1  Vem.  860,  a  deed  of  trust 
was  executed  by  a  debtor  in  favor  of  creditors, 
and  provided  for  the  payment  of  such  creditors  as 
came  in  within  the  year.  It  was  held  that  it  did 
not  exclude  a  creditor  not  coming  in  after  that 
time. 

In  the  above  case  it  was  also  held  that  a  bill 
might  be  had  after  the  time  mentioned,  for  the 
purpose  of  compelling  creditors  to  come  in  and 
renounce  the  benefits  of  the  trust.  Dunch  v» 
Kent,  8upr<u 

Where  the  assignment  excluded  oreditors  not 
executing  it  or  assenting  thereto  in  writing  be- 
fore a  iriven  date,  or  such  further  date,  not  exceed- 
ing a  certain  number  of  days  as  might  be  specified 
by  the  trustee,  and  the  trustee  advertised  the  ex- 
tended time,  the  creditor,  absent  at  the  time,  as- 
sented through  his  attorney,  who  subsequently 
received  power  to  execute  the  deed  and  apply  to 
the  trustees  for  permission  to  do  so,  it  was  held 
that  such  creditor  was  entitled  to  come  in  under 
the  deed,  and  that  the  trustee  should  permit  the 
attorney  to  execute  the  instrument.  Ba worth  v. 
Parker,  2  Kay.  ft  J.  168, 26  L.  J.  Ch.  117. 

Where  a  time  is  specified  in  a  deed,  within  which 
a  creditor  must  become  a  party  In  order  to  avail 
himself  Df  its  benefits,  the  EngUcih  courts  hold, 
time  is  not  of  the  essence  of  the  contract,  and  per- 
mit creditors  to  accede  to,  or  execute  the  deed 
after  the  time  limited  has  expired.  Whltmore  v. 
Turquand.  8  DeG  F.  A  J.  107,  7  Jur.  N.  S.  877,  80 
L.  J.  Ch.  846, 0  Week.  Bep.  488, 4  U  X.  N.  &  88. 
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cbnse.  The  property  was  held  to  be  subject 
to  the  1iu8t,  and  it  was  held:  "  It  may  be  that 
the  trust  ^as  unknown  to  the  creditor  in  this 
case  at  the  time  of  its  creation.  Yet  that 
would  not  deprive  him  of  the  right  of  its  bene- 
flis.  When  a  tiust  is  created  for  the  benefit  of 
a  third  person,  although  without  his  knowl- 
edge, he  may  afterwards  affirm  it,  and  enforce 
the  execution  of  it  in  his  favor;  at  least  if  not, 
ill  the  intermediate  time,  revoked  by  the  per- 
son who  created  the  trust."  Tlie  case  of  Moni- 
gomery  v.  Culton^  18  Tex.  746,  involved  prac- 
tically the  same  question,  and  it  was  decided 
the  same  way;  and  the  case  of  McMahan  v. 
Uarberi,  86  Tex.  460,  without  having  a  ci^se 
before  it,  approved  the  ruling  made  in  Mont- 
gomery  ▼.  Cuiton,  The  great  weight  of  Ameri- 
can authority  makes  assent  of  some  of  the 
creditors  essential  to  the  validity  of  assignment 
for  iheir  benefit,  and  recognizes  the  rule  that 
such  assent  may  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  if  the  instrument 
entitles  all  to  share  pro  rata,  and  imposes  no 
terms  which  will  deprive  creditors  of  some  ma- 
terial right. 

There  is  a  class  of  trusts,  however,  in  refer- 
ence to  wbldi  it  is  held  by  the  English  and 
American  courts  that  assent  of  benefi caries  is 
DOt  essential  to  the  full  vestiture  of  legal  title 
in  the  trustee  and  equitable  title  in  the  benefl- 
ciarv,  and  that,  when  so  vested,  it  will  continue, 
in  tne  absence  of  repudiation  by  the  benefici- 
ary, which,  in  such  cases,  is  held  to  o|)eraie  a 
reirocesKion  of  the  equitable  rieht  to  the  crea 
tor  of  the  trust  A  gift  or  voluntary  convey- 
ance of  propertv  in  trust,  when  f ullv  completed 
and  executed,  is  valid,  and  will  be  enforced 
against  all  persons  except  creditors  or  bona  fide 
purchasers,  even  though  the  beneficiary  may 
not  have  been  in  existence  at  the  time,  or,  if  in 
existence,  may  not  have  known  of  or  assented 
to  the  conveyance.  Such  has  been  recognized 
to  be  the  law  in  England  for  more  ihan  two 
centuries.  Thompson  v.  Lea  eh,  2  Vent.  198; 
Siggeri  v.  Evans,  5  El.  &  Bl.  880;  Newton  v. 
A^ketD,  11  Beav.  150;  Standing  y.  Bouring,  L. 
B.  31  Ch.  Div.  282;  Patterson  v.  Murphy,  11 
Hare,  88;  Ellistm  v.  ElUson,  6  Yes.  Jr.  656; 
Keketoieh  v.  Manning,  1  De  G.  M.  A  Q,  176. 

The  same  rule  as  to  such  trusts  is  sustained 
by  the  American  courts,  and  even  by  those 
which  hold  assent  of  creditors  necessary  to 
validity  of  assignments  made  for  their  benefit, 
and  renise  to  presume  it.  Viney  v.  Abbott,  109 
Mass.  800;  Setcall  v.  Roberts,  115  Mass.  272; 
Stone  V.  Eackett,  12  Gray,  280;  Sargent  v. 
Baldwin,  60  Vt.  17;  Martin  v.  Funk,  75  N. Y. 
134,  81  Am.  Rep.  446;  Gamer  ▼.  German  L. 
Ins,  Co,  110  N.  Y.  266,  1  L.  R.  A.  256;  Light 
▼.  Scott,  88  111.  289;  Guliek  v.  Gulick,  89  N.  J. 
Eq.  401. 

In  the  case  last  cited,  it  was  said:  "If  a  vol- 
untary trust,  in  which  the  settlor  has  reserved 
no  power  of  revocation,  is  once  perfectly  cre- 
ated, and  the  relation  of  trustee  and  cestui  que 
trubt  is  once  established,  it  will  be  enforced, 
though  the  settlor  has  destroyed  the  deed,  or  has 
attempted  to  revoke  it  by  making  a  second  vol 
untary  settlement  of  the  same  property,  or  if  the 
estate,  bv  some  accident,  becomes  revested  it 
the  settlor.  In  all  these  cases,  the  first  p<T 
fectly  created  trust  will  be  upheld,  with  all  ith 
consequences,  and  tho  settlor  will  be  declared 
t4L.R.A. 


to  be  a  trustee.  Kor  is  notice  to  the  essiui  fus^ 
trust  or  to  the  trustee,  and  acceptance  by  him. 
essential  to  the  validity  of  a  voluntary  trust,  if 
it  is  otherwise  perfectly  created.  Peny,  Tr. 
§§  104. 105;  Ishman  v.  Delaware,  L.  dW.  E. 
Co  11  N.  J.  Eg.  227;  2  Spence,  Eq.  Jur.  881^ 
882."  Some  of  the  exnrepsions  in  MarburyY, 
Brooks  would  be  applicable  to  this  class  of 
trusts,  but  evidently  were  not  called  for  in  that 
case;  for,  before  attachments  were  levied,  one 
or  more  of  the  creditors  had  knowledge  of  the 
assignment,  and  had  accepted  under  it,  and  ob 
the  faith  of  it  the  trustee  had  advanced  money. 
The  difference  between  such  trusts  and  trusts' 
arising  from  assignments  to  trustees  for  benefit 
of  creditors  is  obvious  and  substaniial.  In  one 
case  the  transaction  is  a  gift,  involving  on  the- 
part  of  the  donee  no  surrender  of  any  existing 
right  whatever,  while  in  the  other  the  creditor 
may,  and  most  frequently  will,  be  compelled 
to  surrender  rights  more  or  less  valuable,  if,  by 
force  of  law  or  his  own  assent,  the  assignment 
be  made  binding  upon  him.  In  the  one  case, 
necessity  for  consideration  or  contract  between 
donor  and  donee  does  not  exist,  while  in  the- 
other  the  trust  and  right  to  receive  benefit  can- 
not become  complete  without  contract  actually 
made,  or  to  be  implied  from  conduct  *'In 
case  of  a  Toluntary  declaration,  the  obvious  in- 
ference is  that  it  is  made  for  the  benefit  of  the 
persons  in  whom  the  maker  of  the  declaiation. 
means  thereby,  for  the  first  time,  to  create  an 
interest  in  the  property  to  which  it  relates.  A 
provision  for  payment  of  the  debts  of  the  party 
making  the  declaration  is  wholly  different  in 
its  nature.  The  trustee  of  the  property  of  the 
settlor,  which  is  directed  to  be  applied  in  pav- 
ment  of  debts,  may  be  regarded  as  standing  bk 
the  position  of  a  steward  or  agent  of  the  debt- 
or whose  duty  is  to  satisfy  the  debts  according 
to  the  directions  which  he  may  receive,  and 
hand  over  the  balance  to  his  principal/'  Pat- 
erson  v.  Murphy,  11  Hare,  91.  The  instru- 
ment in  question,  however,  was  not  an  assign- 
ment for  benefit  of  creditors,  but  was  simply 
a  mortgage  with  power  to  sell.     Wootian  v. 

Wlieeler.  22  Tex.  888;  MeUne  v.  Paschal,  47 
Tex.  866;  Blackv>ell  v.  Barnett,  52  Tex.  888; 
Stiles  V.  UUl,  62  Tex.  480;  Jarkson  v.  Harby^ 
65  Tex.  715;  Watterman  v.  Silberberg,  67  Tex. 
108;  Hudson  ▼.  Eisenmayer,  8r.,  Mill,  d  Ele- 
vatar  Co,  79  Tex.  407;  Willis  v.  Thompson,  85- 
Tex.  801;  Jones,  Chatt  Mortg.  852;  Jones. 
Mortg.  62,  1769. 

Bv  assignment,  title  passes  to  the  trustee, 
while  mortgage  does  not  pass  title,  even  though 
power  to  sell  the  mortgaged  property  may 
thereby  be  conferred  on  the  mortgagee  or  a. 
third  person,  whereby  the  lien  given  may  be 
enforced.  Any  other  conclusion  as  to  the  ef- 
fect to  be  given  a  mortgage  wiih  power  to  sell 
would  have  rendered  the  conclusion  reached  in 

Robcitson  V.  Paul,  16  Tex.  472,  and  in  other 
cases  following  that,  wholly  inadmissible.  By 
the  exercise  of  a  power  thus  conferred,  title  of 
a  mortgagor  may  be  divested  and  passed  to  a 
purchaser,  but  the  person  v^  ho  exercises  such 
a  power,  having  no  title  himself,  mast  be 
deemed,  in  so  far,  the  agent  of  the  mortgagor, 
although  under  obligation  to  exercise  the  ut- 

nost  good  faith  and  fair  dealing  towards  credi- 

ors  intended  to  be  secured,  for  whom  he  may 
be  deemed  a  trustee  as  to  funds  received  fTom» 
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nle  of  mortgfiged  property.  He  is  voder  no 
oblipiHuD  to  undertake  to  exercise  tbe  power, 
and  bis  refusal  will  not  invalidate  the  mort- 
age; but  liis  acceptance  of  sacb  an  agency, 
wbicb  is  bis  true  relation  to  ibc  mortgagor, 
cannot  render  unnecessary  tbe  acceptance  of 
tbe  mortgage  by  mortgagee.  Tbe  existence  or 
nonczibteuce  or  a  mort'xaffe  contract  must  de- 
pend upon  principles  applicable  to  other  cod- 
tracts,  and,  to  tbeir  ezisicnce,  assent  of  parties 
is  es^eniial.  Wallis  v.  Taylor,  67  Tex.  481; 
Tuttle  V.  Turner,  28  Tex.  778;  ffubdird  v. 
(ox,  7A  Tex.  242;  Dikes 7.  Miller,  24  Tex.  438; 
Welch  T,  Sarhttt,  12  Wis.  256;  Day  y.GnJith, 
15  Iowa,  104;  Dole  ▼.  Hodman,  8  Met  180; 
VoodscU  7.  Stinion,  7  Blackf.  487;  Oxnard  ▼. 
Make,  45  Me.  602;  Foeter  ▼.  Perkim,  42  Me. 
188;  Jewett  y.  Frnton,  27  Me.  404;  Johnson  ▼. 
Farley,  45  N.  H.  «09;  Woodbury  v.  lf\eher,  20 
Ind  887,  88  Am.  Dec. 826;  Jarkson  v.  Phipps, 
12  Jobns.  421:  Jachion  ▼.  HodU,  20  Johns.  187; 
liulick  V.  SeotV,  9  111.  n6;TounffeYMvilbeav, 
70  U.  S.  8  Wall.  641,  18  L.  ed.  268;  Parmelee 
y  Simpsun,  72  U.  8.  5  Walt.  86,  18  L.  ed.  548; 
Com.  y.  Jackson,  10  Bush,  42».  Bell  ▼.  Farm- 
ers Bank  of  Kentucky,  11  Bush,  84,  21  Am. 
Kep.  205.  This  was  expressly  held  in  Waliis 
T.  Taylor,  and  the  only  difference  between 
that  case  and  this  is  that  in  this  tbe  instrument 
confers  powers  on  a  third  person  to  sell  tbe 
mortgaged  property  and  apply  Ibe  proceeds  as 
therein  directed,  while  in  tbe  former  case  the 
power  was  to  he  exercised  by  the  creditors 
named.  Both  instruments  would  have  created 
mortgaees,  if  consummated;  and  to  boM  that 
tbe  assent  of  the  real  parties  in  interest  was  not 
essential  in  tbe  one  case,  and  essential  in  tbe 
other,  would  be  to  disreffHrd  substance  and  give 
effect  to  form.  To  bold  that  delivery  to  and 
acceptance  by  the  person  on  whom  power  to 
sell  is  conferred  will  bind  tbe  beneficiaries 
named  in  such  an  instrument,  in  the  absence 
of  some  prior  acrreement,  is  to  hold  that  one 
person  may  be  bound  by  tbe  act  of  another  not 
authorized  to  act  for  him. 

There  are  some  decisions,  however,  which 
sci-m  to  hold  that  assent  of  mort&ragee  is  notes- 
•ential.  Among  tbem  are  the  following:  Mer- 
HVs  V.  Swijt,  18  Conn.  257,  46  Am.  Dec.  815; 
Ensirorth  v.  King,  50  Mo.  477;  Furman  v. 
Fisher,  4  Coldw.  626.  94  Am.  Dec.  210:  First 
Hat.  Bank  of  Emporia  v.  Bidenour,  46  Kan. 
207. 

In  MerriUs  v.  Swiji  it  appears  that  Swift 
signed  a  morf  jrage  to  secure  a  debt  due  to  Mer- 
Tills,  in  the  absence  of,  and  without  the  knowl- 


edge or  consent  of,  the  latter,  which  was  de- 
livered to  an  attorney  for  his  benefit.  After 
this,  and  before  Merrills  had  knowledge  of 
the  existence  of  the  paper,  another  creditor 
of  Swift  caused  attachment  to  be  levied  on  tbt^ 
property.  It  is  not  claimed  that  the  paper  was 
signed  and  delivered  to  tbe  attorney  in  pursu 
ance  of  any  prior  understanding,  nor  that  tbe 
attorney  was  authorized  to  represent  Merrills 
The  court,  however,  while  recognizing  that  de> 
livery  and  acceptance  were  essential  to  the 
validitv  of  everv  deed,  and  that  there  could  be 
no  delivery  without  acceptance,  held  •'that 
neither  the  presence  of  the  irrantee,  nor  his  prc- 
/ious  authority  to  a  third  person  to  receive  it 
on  his  behalf,  nor  his  subsequent  express  as- 
sent to  it,  is  necessary  to  make  tbe  delivery  of 
a  deed  valid.  When  there  is  no  such  previous 
authority  to  receive  it,  his  assent  is  presumed, 
when  the  deed  is  beneficial  to  him,  alt  bough 
hlsdi<«sent  may  be  shown,  and  the  deed  thereby 
rendered  ineffectual.**  Such  a  rule  may 
have  application  in  the  class  of  cases  before 
noticed,  but  it  seems  to  us  wholly  inapplica I »1p> 
to  mortgages.  As  before  said,  mortgages  rest 
on  contracts, —contracts  between  mortgagors 
and  mortgagees, — and«  so  long  as  one  has  right 
to  refuse  the  security  on  terms  offered,  the  oi  her 
is  not  bound.  Tbe  reasons  suggested  why 
assent  of  creditors  to  assignmenUi  would  seem 
to  be  necessary  to  tbeir  validity  apply  with 
more  force  to  mortgages  such  as  that  in  ques- 
tion. 

The  case  of  Bank  ^California  v.  Marshall, 
1  Tex.  Civ.  App.  704,  grew  out  of  the  same 
instrument  involved  in  this:  but  the  nuestitm 
present^  to  the  court  of  civil  appeals  in  that 
was  whether  tbe  transaction  was  fraudulent. 
From  the  agreed  statement  on  which  the  case 
was  tried,  we  do  not  see  that  the  question  was 
raised,  but  in  tbe  course  of  the  opinion  the 
court  said:  "Tbe  trustee  accepted  the  terms 
of  the  trust,  and,  in  tbe  absence  of  a  repudiation 
of  its  terms  by  the  beneficiaries,  his  accept- 
ance will  inure  to  their  benefit."  On  applica- 
tion here  for  writ  of  error,  no  such  questi  }d 
was  presented  or  considered. 

In  view  of  the  finding  before  referred  to,  the 
Judgment  of  the  Court  of  Civil  Appeals  and  of 
the  District  Court  will  he  reversed;  but,  as  tbe 
record  stands,  it  is  believed  that  a  propec  judg- 
ment could  not  be  reuden>d,  that  would  fully 
and  correctly  determined  tbe  rights  of  all  par- 
ties. The  cause  will  be  remanded  to  the  dis- 
trict court  for  further  proceedings  not  inconsia- 
tent  with  this  opinion.    It  is  so  ordered. 
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1.  A  eomplaint  which  states  the  nlti- 
m&te  iaetSt  without  a  statement  of  tbe  arts 


made  use  of  to  aooompllsh  the  fllegal  purpose^ 
is  sufBdent  to  state  a  cause  of  action,  either  for 
enticing  away  plainttfTs  wife  or  for  her  seduo- 
Uon. 

8.  Mere  intentional  doin|p  of  a  wron^ 
sbct  does  not  constitote  malice  within  tbe 
meaoinfr  of  a  statute  permitting  exemplary 
damages  for  malicious  wrongs.   To  justify  suob 


NOTK.— For  other  cases  as  to  retrospective  stat-  i 
ntes,  see  Cutting  v.Taylor  (S.  Dak.)  15  L.  R.  A,  6»1; 
flamiiioo  O^imty  Gomrs.  v.  Basche  (Ohio)  19  L.  R.  I 
S4I4.KA. 


A.  684.  And  as  to  ftepost  fabbo  laws,  see  AndenoD 
V.  O'Donnel  (9.  C)  1  L.  R.  A.  S8ss,and  note;  8t«  toy. 
Cooler  (8.  a)  8  I«.  B.  A.  18U  and  nofs;  Re  Tysoa 


See  also  29  L.  R.  A.  834;   35  L.  R.  A.  238. 


Colorado  6ufhbicb  Coubt. 


damacM  there  must  be  a  wronff  motive  or  a 
reoklees  dtoregard  of  plalntllTB  rlnbta. 
8.  A  statoto  allowlnflf  ponltiTe  or  ez- 
emplary  dama^^efl  io  e  oaae  in  which  the 
riicbt  thereto  did  not  previously  exist,  is,  so  far 
tis  it  applies  to  existing  oauses  of  action,  a  yiola- 
Uon  of  constitutional  prohibitions  of  ex  post 
facto  laws  and  retrospective  leffislatloxu 

(March  7,  IflOU  , 

\  PPEA.L  by  defendant  from  a  Judgment  of 
ii  the  District  Court  for  Arapahoe  County 
ii  favor  of  plaintiff  in  an  action  brought  to 
lecover  damages  for  the  enticing  away  of 
plaintilTs  ^ife.    Bev&ned.  « 

Statement  by  VimyU  «7-* 

Plaintiff,  in  bis  complaint,  alleges,  inter 
alia,  his  marriage  with  Clara  R.  Deane  m 
the  ^ear  1870.  ''That  said  plaintiff  has  at 
all  times  from  the  date  of  his  said  marriage 
lived  in  the  city  of  Denver,  with  Lis  wife, 
and  has  provided  her  with  a  comfortable 
home,  and  at  all  times  his  said  wife  has  lived 
with  him  at  his  said  home  happily  and  con- 
tentedly until  the  occurrence  of  the  matters 
hereinafter  set  forth.  That  said  defendant 
about  the  year  1876  became  and  was  ac- 
quainted with  the  said  wife  of  this  plaintiff 
and  shortly  afterwards  the  said  defendant 
commencea  to  acquire  and  did  acquire  and 
since  then  has  had  and  now  has  an  improper 
influence  oyer  the  wife  of  said  plaintiff ;  and 
the  said  defendant  by  means  of  said  undue 
influence,  did,  maliciously  and  with  the  in- 
tent to  injure  the  plaintiff,  and  to  depriye 
him  of  the  comfort,  society,  and  assistance 
of  his  said  wife,  seduce  the  said  wife,  and 
seduce  and  alienate  her  affections  away  from 
the  plaintiff,  and  to  the  defendant ;  and  the 
said  defendant,  further  intending  to  injure 
this  plaintiff,  and  to  deprive  him  of  the  com- 
fort, society,  and  assistance  of  his  wife,  did 
on  or  about  the  Ist  day  of  December.  A.  D. 
1889,  entice  her  away  from  the  said  plaintiff, 
against  his  consent,  by  means  whereof,  among 
other  thinffs,  his  home  has  been  made  desolate 
and  ruined.  That  by  reason  of  the  premises 
the  plaintiff  has  been,  and  still  is,  wrong- 
fully deprived  by  the  defendant  of  the  com- 
fort, 'society,  and  aid  of  his  said  wife,  and 
has  suffered  great  distress  in  body  and  mind 
in  consequence  thereof,  and  is  damaged  in 
the  sum  of  $100,000.  Wherefore,  the  said 
plaintiff  prays  judgment  against  the  defend- 
ant in  the  sum  of  $100,000,  and  costs  of  suit.** 

The  answer  puts  in  issue  the  allegations 
of  the  complaint 

Mes9n.  O'Donnell  &  Decker  and  Bene- 
dict St  Phelps  for  appellant. 
Measri.  Wells»  Macon  A  Forman  for 

appellee : 

The  law  does  not  require  that  the  acts, 
promises,  deceptions,  or  artifices  used  to  ac- 
complish seduction  should  be  either  alleged  or 
proven. 

Bid  T.  Oupp,  69  Ind.  566;  Brawn  y.  Kingi- 


ley,  88  Iowa,  220;  8taU  t.  BI'stm,  27  Godil 
820. 

'ITie  law  does  not  prescribe  any  fixed 
amount  of  damages  to  be  awarded  in  such 
cases.  The  extent  of  the  damages  depends 
upon  the  circumstances  of  eac£  particular 
case.  Under  some  circumstances  the  injury 
might  be  slight  Under  others  it  might  be 
overwhelming.  The  damages  should  corre- 
spond to  the  injury.  The  object  of  the  law  ia 
to  get  all  of  the  facts  that  would  throw  any 
light  upon  the  case  fully  before  the  jury. 

Cooley,  TorU,  224;  Uutdiim  v.  Kimtnel,  31 
Mich.  15J6,  18  Am.  Kep.  164;  Wood's.  Mavne. 
Damsges,  §§  690-692;  Billiard,  Tnrts,  51*5;  2 
Greenl.  Ev.  §  55;  Whart.  Ev.  ^  225;  Taylor, 
Ev.  p.  1208,  also  §  582,  p.  518;  8  Philips,  Ev. 
p.  441. 

Although  it  is  conceded  that  the  courts  have 
the  power  of  granting  a  new  trial  in  cases  of 
criminal  conversation,  still,  it  seems  the  power 
has  never  been  exercised.  Even  in  cases 
where  rules  of  law  have  been  disregarded,  or 
where,  for  any  reason,  the  verdict  of  the  Jury 
cannot  be  supported,  the  power  of  the  court  to 
set  aside  the  verdict  of  the  Jury  will  not  be  ex- 
ercised without  regard  to  the  Justice  of  the 
case.  The  justice  of  this  case  is  overwhelm- 
ingly with  appellee. 

Sedgw.  Damages,  6th  ed.  p.  766. 

The  amount  of  damages  depends  upon  the 
husband's  circumstances  and  conduct,  the 
terms  upon  which  he  and  his  wife  lived  to 
gether,  and  the  wife's  pneral  character. 

Moak*s  UnderhiIl,Toi  ;8,  p.  8:d7,  and  author- 
ities there  cited. 

The  amount  of  damages  is  left  to  the  discre- 
tion of  the  jury. 

8  Sutherland,  Damages,  p.  744. 

The  rank  and  quality  of  the  plaintiff,  the 
condition  of  the  defendant,  his  being  a  friend, 
relation,  or  dependent  of  the  plaintiff,  or  being 
a  man  of  substance,  proof  of  the  plaintiff  and 
his  wife  having  lived  comfortably  together  be- 
fore her  acquaintance  with  defendant,  and  of 
her  having  always  borne  a  good  character 
then,  and  proof  of  a  settlement  or  provision 
for  the  children  of  the  marriage,  are  all 
proper  circumstances  of  aggravation. 

Wood's  Mayne.  Damages,  g  690,  p.  664; 
Cooley,  Torts,  p.  224. 

Courts  will  set  aside  verdicts  for  excess. 

8  Sutherland, Damages, 744;  Duherley  v.  Gun- 
ning, 4  T.  R.  651;  Torre  v.  Summere,  2  Nott 
&  McC.  267,  10  Am.  Dec.  597. 

The  pecuniary  ability  of  the  defendant  to 
peculiarly  the  proper  subject  of  inquiry.  If 
the  jury  are  permitted  to  awe  others,  by  way 
of  example,  and  to  punish  the  defendant,  his 
wealth  and  standing  in  society  will  in  a  con- 
siderable deffree  determine  the  amount  of  dam- 
ages. A  verdict  which,  as  sgainst  one  indi- 
vidual, would  be  sufficient  for  all  purposes, 
would,  as  against  another,  be  scarcely  felt,  by 
reason  of  the  difference  in  their  ability  to  re- 
spond to  damages. 

Orable  y.  Margrave,  4  IlL  872,  88  Am. 
Dec.  88. 


(Oolo.)  6  L.  R.  A.  #72;  £x  parte  Larklns  (Okla.)  11 L. 
B.  A.  418;  As  Wright  ( Wyo.)  18  L.  B.  A.  748;  Com. 
y.  Graves  (Mass.)  16  L.  B.  A.  260. 

The  especial  Interest  of  the  present  deolsloii  Is  In 
84  L.R.  A. 


applying  the  constitutional  provision  airafnst  sss 
post  facto  U&ws  to  exempiarj  damai^es  in  a  olvfl 
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Coniidered  as  a  dvi)  injurr  (ciiminal  oon- 
yersatioD),  the  law  gives  a  satisfactioD  to  the 
bosbaud  for  it  bv  action  of  trespass  vi  et  armis 
ajrainst  the  adulterer  whereio  the  damages  re- 
covered are  usually  very  large  and  exem- 
plary. 

3  Bl.  Com.  189;  lUa  v.  Tucker,  51  111.  110, 
99  Am.  Dec.  539;  Jone$  v.  Jones,  71  HI.  566; 
Beck  V.  Dowell,  111  Mo.  506;  Gaither  v.  fflov^ 
en,  11  Md.  586;  Bump  v.  BetU,  28  Wend.  85; 
Datley  v.  Houston,  58  Mo.  861. 

When  exemplary  damages  are  claimed,  the 
defendant's  pecuniary  condition  is  then  a  mat- 
ter for  the  consideration  of  the  jury,  on  the 
ground  that  a  given  sum  would  tie  a  much 
greater  punishroeot  to  a  man  of  small  means 
than  to  one  of  larger.  For  this  purpose  act- 
ual wealth  only  can  be  material. 

1  Sutherland,  Damages,  745;  Belknap  T. 
Boston  dk  M,  Railroad,  49  N.  H.  873. 

All  that  the  courts  of  this  state  have  ever 
attempted  to  decide  is  that,  when  not  con- 
trolled  by  legislation,  exemplnry  or  punitive 
damages,  as  a  punisbment  or  example,  should 
not  be  awarded  in  civil  actions  for  injuries  re- 
sulting from  torts,  wben  tbe  offense  is  punish- 
able under  tbe  criminal  laws. 

Uoulett  V.  Tuttle,  15  Colo.  454;  Murphy  v. 
Hohffs.  7  Colo.  541,  49  Am.  Hep.  866. 

Under  tbe  common  law  of  England,  which 
by  statute  is  made  tbe  law  of  this  state,  Mr. 
Black  SI  one  declares  tbat  for  criminal  conver- 
sation "the  damages  recovered  are  usually 
very  large  and  exemplary." 

8  Bl.  Com.  139. 

It  is  not  true  that  if  a  husband,' in  order  to 
retain  bis  wife's  affections  ( r  to  save  her  and 
bis  children  from  scandal,  lives  with  her  after 
he  learns  of  her  seduction,  tbat  he  thereby 
condones  with  the  seducer. 

Foot  T.  Gard,  «  L.  R.  A  829,  58  Conn.  1; 
Cloueer  v.  €lapp,  59  Ind.  548. 

Hayt,  J.,  delivered  the  opinion  of  tbe 
oourt: 

Among  tbe  fundamental  rights  of  husband 
and  wife  is  that  each  has  tbe  right  lo  tbe 
society  and  companionship  of  the  otber.  At 
common  law  there  were  two  forms  of  action 
that  might  have  been  maintained  by  tbe 
husband  for  ofleoses  against  the  marital  r3- 
lation,— one  for  enticing  the  wife  away,  and 
the  other  for  seduction,— and  tbese  actions, 
subject  to  some  modifications  by  statutes  in 
a  number  of  tbe  states,  still  exist.  Whether 
tile  present  action  be  treated  as  one  for  entic- 
ing the  wife  away,  or  for  seduction,  it  is 
sufficient,  in  either  event,  to  allege  in  tbe 
complaint  the  ultimate  facta,  without  a  state- 
ment of  the  arts  made  use  of  to  accomplish 
the  illegal  purpose.  Broton  v.  Kingsley,  88 
Iowa,  2:00;  H(^es  v.  Bales,  102  Ind.  494; 
Bees  Y,  Cfupp,  59  Ind.  566. 

No  objection  was  made  to  the  complaint 
by  demurrer  or  motion  in  the  oourt  below. 
If  the  defeudant  desired  a  separate  statement 
of  the  causes  of  action  alleged,  he  should  have 
interposed  a  motion  for  that  purpose  at  the 
first  opportunity.  At  the  trial  tbe  jury  were 
instructed  tbat  the  plaintiff  might  recover 
without  proof  of  seduction,  but  tbat  such 
proof  was  competent  for  tbe  consideration  of 
the  jury  in  determining  whether  or  not  the 
24  L.a  A. 


affections  of  the  plaintiff's  wife  had  been 
alienated,  and  also  in  aggravation  of  dam- 
ages. Counsel  for  appellant  seem  to  have 
been  in  doubt,  until  the  instructions  of  the 
court  were  read,  as  to  tbe  precise  charge  upon 
which  damages  were  claimed.  Their  re- 
quests for  instructions  contain  repeated  ref- 
erences to  the  charge  of  seduction,  and  spe- 
cific instructions  are  asked  thereon.  The 
court,  in  its  charee,  however,  treats  the  ac- 
tion as  one  simply  for  enticing  away  the 
plaintiffs  wife.  Much  uncertainty  and  con- 
fusion might  have  been  avoided,  had  tbe  is- 
sues been  clearly  defined  and  understood  at 
t)ie  outset.  Upon  a  charge  of  seduction,  we 
do  not  think  that  there  is  room  for  serious 
contention  for  vindictive  or  punitive  dam- 
ages, as  the  law  stood  at  the  time  the  seduc- 
tion took  place,  if  at  all.  In  fact,  if  such 
damages  mav  properly  be  given  in  this  case 
at  all,  it  is  because  of  the  Act  of  1889. 

The  question  of  the  measure  of  damages  is 
by  far  tne  most  serious  question  for  consid- 
eration in  this  case.  Dependent  upon  and 
secondary  to  it  are  many  questions  with  ref- 
erence to  the  admissibility  of  evidence,  such 
as  of  the  financial  standing  and  ability  of  the 
defendant.  If  recovery  in  this  case  must,  at 
best,  be  limited  to  a  liberal  rule  of  compen- 
satory damages,  it  will  be  apparent  that  the 
financial  ability  of  the  defennant  has  no  right 
place  in  the  controversy,  as  it  is  only  where 
exemplary  or  punitive  damages  may  be  re- 
covered that  such  evidence  is  admissible. 
Prior  to  the  chaneo  made  by  the  Statute  of 
1889,  no  principle  was  better  settled  in  this 
state  than  that  punitive  or  exemplary  dam- 
ages could  not  be  allowed  in  any  civil  case. 
Murphy  v.  Hobbs,  7  Colo.  541,  49  Am.  Rep. 
866;  Greeley,  8,  L,  dt  P.  R,  Co.  v.  Teager, 
11  Colo.  845.  Tbe  Murnhy-Bobbs  Case  is 
properly  regarded  as  tbe  leading  case  upon 
tbe  subject  in  this  state.  Tbe  opioion  was 
written  by  Judffe  Helm.  Tbe  court,  upon  a 
careful  review  of  tbe  authorities,  reached  a 
conclusion  against  tbe  right  to  award  such 
damages  in  any  civil  case  where  tbe  offense 
is  punishable  under  the  criminal  law.  The 
logic  and  reason  of  the  argument  not  only 
served  to  weave  tbe  conchhsion  into  tbe  warp 
and  woof  of  our  law,  but  to  cause  tbe  rule 
to  be  extended  in  subsequent  cases  to  tbe  ex- 
clusion of  punitive  damages  in  all  civil  ac- 
tions, of  whatsoever  nature.  In  the  case  of 
Greeley,  8.  L,  dt  P.  R.  Co.  v.  Teager,  supra, 
it  is  expressly  determined  tbat  punitive  dam- 
aires  should  not  be  allowed  in  any  civil  ac- 
tion. The  opinion  was  written  by  the  ex- 
perienced judge  presiding  at  the  trial  of  the 
present  case  in  tbe  district  court,  who  was 
then  one  of  tbe  supreme  court  commissioners. 
In  tbe  course  of  the  opinion,  which  was 
concurred  in  by  this  court,  the  writer  says 
(speaking  of  the  measure  of  damages)  :  **  The 
rule  of  compensation  is  sufficient  to  give  tbe 
injured  party  all  that  be  is  entitled  to ;  and  to 
go  bevond  tbat,  and  usurp  tbe  powers  of  tbe 
state  In  tbe  in  diction  oi  punishment,  may 
well  be  challenged  as  a  'sin  against  sound 
judicial  principle;'  a  sin  which  cannot  be 
made  to  stand  for  tbe  riffbt  by  an  adherence 
to  it."  Tbe  same  rule  has  been  announced 
in  a  number  of  recent  cases.    See  Republieat^ 
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Pub,  Co,  V.  Miner,  12  Colo.  77;  Republican 
Pub,  Co,  y.  M^nnan,  15  Colo.  899;  llffwUtt 
▼.  TuttU,  Id.  454.  This  was  the  state  of  the 
law  at  the  time  of  the  coDvening  of  the  sev- 
enth general  assembly.  Before  coosidering 
the  change  made  at  that  session,  we  pause 
to  say  that  the  law,  as  theretofore  construed 
by  the  court  of  last  resort,  was  protected  by 
the  constitutional  inhibitions  against  ex  post 
faeU)  and  retrospective  laws  equally  as  well 
as  if  the  decisions  had  been  enacted  into  stat- 
utes. Wade,  Retroactive  Laws,  ^177;  Lam- 
hertwn  ▼.  Hogan,  2  Pa.  22;  Lee  County  v. 
Bf^geri,  74  U.  S.  7  Wall.  181,  19  L.  ed.  160; 
Chicago  v.  Sheldon,  76  U.  8.  9  WaH.  50. 
19  L.  ed.  594 ;  Kenoiha  v.  Lanuon,  76  U.  8. 
9  Wall.  477.  19  L.  ed.  725. 

If  exemplary  damages  are  proper  in  this 
case,  it  is  because  of  the  following  statute 
passed  by  the  general  assembly,  and  approved 
oy  the  governor,  upon  the  19tb  day  of  Feb 
ruary,  1889.  The  statute  does  not  contain 
an  emergency  clause,  and  hence  did  not  go 
into  effect  until  May  20.  1889.  It  reads  as 
follows:  ''Section  1.  That  in  all  civil  ac- 
tions in  which  damages  shall  be  assessed  by 
a  jury  for  a  wrong  done  to  the  person,  ur  to 
personal  or  real  property,  and  the  iniury 
complained  of  shall  have  been  attended  by 
circumstances  of  fraud,  malice  or  insult,  or 
a  wanton  and  reckless  disregard  of  the  injured 
party's  rights  and  feelings,  such  jury  may. 
In  addition  to  the  actual  damages  sustained 


by  such  party  award  him  reasonable  exem- 
plary damage."  8ess.  Tjaws  1889,  p.  64. 
The  substance  of  this  statute  is  embodied  in 


the  charge  given  at  the  trial,  but,  in  addi 
tion  thereto,  the  lury  were  instructed:  **In 
law,  a  wrongful  act,  done  intentionally, 
without  a  legal  justiQcation,  is  done  mali- 
ciously." This  instruction  is  erroneous.  To 
justify  exemplary  damages,  there  must  be 
Bome  wrong  motive  accompanying  the  wrong- 
ful act,  or  a  reckless  disregard  of  plaintifirs 
rights.  Even  when  the  wrongful  act  results 
in  the  death  of  a  human  beinfc.  malice  is  not 
necessarily  to  be  implied.  8edgw.  Damages, 
S  868;  mUer  v.  Kirby,  74  111.  242;  Imnan 
T.  BaU,  65  Iowa,  548. 

The  evidence  introduced  by  the  plaintiff 
to  support  his  cause  of  action  shows,  among 
other  thines :  That  plaintiff  and  Mrs.  Deane 
were  married  in  the  year  1870.  That  they 
lived  as  man  and  wife  until  some  time  in 
the  fall  of  1889.  when  a  separation  took 
place.  That  defendant.  French,  became  ac- 
quainted whitb  Mrs.  Deane  some  time  in  the 
year  1877.  That  for  ten  years  they  were 
more  or  less  intimate.  That  during  this 
time  the  defendant  frec^uently  took  Mrs. 
Deane  out  riding,  sometimes  returning  late 
in  the  evening.  That  he  frequently  called 
at  her  residence  in  the  absence  of  Mr.  Deane. 
and  occasionally  accompanied  her  to  the 
theater.  One  witness  testified  to  seeing  Mr. 
French  kiss  Mrs.  Deane  upon  one  occasion, 
and  that  he  was  seen  with  her  in  the  sleep- 
ing room  occupied  by  Mrs.  Deane.  That 
his  attentions  to  her  continued  without  in- 
terruption until  the  fall  of  1887.  That  in 
the  fall  of  that  vear  the  plain tiif  and  his 
wife  visited  St.  Louis,  upon  the  occasion  of 
the  holding  of  the  annual  encampment  of  the 
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Orand  Army  of  the  Republic  That  the  de- 
fendant took  the  Slime  train,  and  several  times 
engHged  Mrs.  Deane  in  conversation  on  the 
train.  Tliat  he  took  rooms  near  the  rooms 
occupied  by  the  Deanes.  and  that  he  did  so 
by  a  previous  arrangement  made  with  the 
landlord,  and  that  his  attentions  to  Mrs. 
Deane  during  their  sojourn  of  a  few  days  in 
the  citv  of  St.  Louis  were  quite  marked. 
That  these  attentions  continued  during  at 
least  a  part  of  the  year  1888.  That  in  the 
spring  of  1889  Mrs.  Deane  went  eatt.  and 
made  a  prot meted  visit,  not  return inr  to 
Colorado  until  the  month  of  August  follow- 
ing. It  is  but  fair  to  the  defendant  to  say 
that  he  denies  absolutely  the  more  serious  cir- 
cumstances in  evidence  against  him;  claims 
that  his  relations  with  the  Deanes  were  those 
of  intimate  friendship;  that  his  relations 
with  Mrs.  Deane  were  known  to  and  ac* 
quiesced  in  by  Mr.  Deane,  and  that  ther 
were  prompted  solely  by  motives  of  friend- 
ship, and  not  improper;  that  no  inducement 
was  ever  held  out  by  him  for  her  to  separate 
from  her  husband.  Otuer  evidence  waa  in- 
troduced by  the  defense  tending  to  show  tliat 
Mr.  Deane  was  addicted  to  the  use  of  liquors 
and  morphine;  that  be  quarreled  with  his 
wife  about  property  the  title  to  whicli  was 
in  the  name  of  Mrs.  Deane ;  and  that  he  com- 
menced suit  to  recover  the  same,  or  an  inter- 
est therein.  Deane  admits  tlie  using  of  mor- 
phine, but  says  that  it  was  prescribed  by  his 
physician.  The  evidence  shows  that  the 
Deanes  separated  in  October,  1889 ;  that  after- 
wards a  reconciliation  took  place,  and  the 
marital  relations  were  resumed ;  but  that  a 
final  separation  took  place  in  April,  1890. 
It  is  not  our  purpose  to  enter  into  the  details 
of  the  evidence  adduced  by  the  parties,  ex- 
cept as  the  same  is  necessary  to  show  the 
nature  of  the  proof  introduced. 

The  Act  of  1889,  in  relation  to  exemplary 
damaires,  went  into  effect  Mav  20.  1889. 
The  evidence  shows  that  defendant  discon- 
tinued his  visits  to  Mrs.  Deane  some  time  in 
the  year  1888.  One  witness  testifies  that  on 
an  afternoon  in  April,  1889,  he  saw  them  to- 
gether ;  that  they  rode  in  a  street  car  from 
some  point  down  town  to  the  Deane  resi- 
dence, where  they  alighted,  and  stood  for 
some  minutes,  talking  together,  near  the 
front  gate.  With  this  single  exception,  tliere 
is  no  evidence  that  plaintiif  in  error  met 
Mrs.  Deane  after  the  year  1888,  or  that  anj 
intercourse,  of  any  kind  or  character  what- 
soever, took  place  between  them  after  that 
date,  while  the  evidence  shows  afl^rmativelj 
that  no  communication  passed  between  the 
parties  after  the  Act  of  1889  took  effect.  In 
this  state  of  the  record,  we  are  to  consider 
the  proper  measure  of  damages  in  case  of  re- 
covery. On  behal  f  of  appel  lant,  it  is  clai  med 
that  the  Statute  of  1889  does  not  apply  in 
this  case,  that  it  was  not  the  intention  of 
the  legislature  to  make  it  applicable  to  past 
transactions;  and  that,  if  such  had  been  the 
intention,  it  would  be  in  violation  of  both 
the  state  and  national  constitutions.  On  the 
contrary,  the  appellee  argues  that  the  facts 
show  a  continuing  tort,  that  the  cause  of  ac- 
tion did  not  accrue  to  appellee  until  the  sep- 
aration actually  took  place,  and  that  the  Uw 
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In  force  at  the  time  of  rach  separation  should 
control.  It  is  also  contended  that  the  statute 
is  remedial  in  character,  and  is  applicable 
to  past  as  well  as  future  transactions.  The 
statute  does  more  than  change  the  form  of 
the  remedy.  It  pio^ides  for  an  increase  of 
the  measure  of  damages  ad  libiium.  It  is 
penal  in  character.  Exemplary  or  punitive 
damages  are  allowed  as  a  punishment  to  the 
wrongdoer,  and  as  an  example  to  others. 
Such  damages  rest  upon  the  right  to  punish, 
and  not  the  ri/;:ht  of  the  injured  party  to  com- 
pensation for  the  wrong  done.  In  the  case 
of  Murphy  v.  Eobbs,  iupra,  it  is  said,  with 
reference  to  the  form  of  the  action,  in  con- 
sidering another  provision  of  the  constitu- 
tion:  ^'When  the  contention  framed,  and 
when  the  people  adopted,  the  constitution, 
hoth  understood  the  purpose  of  this  clause  to 
\)e  the  prevention  of  double  prosecutions  for 
"Uie  same  offense.  Yet,  under  the  rule  allow- 
ing exemplary  damages,  not  onl^  may  two 
pTosecutions,  hut  also  two  convictions  and 
puni^ments,  he  had.  What  difference  does 
it  make  to  the  accused,  so  far  as  this  question 
is  concerned,  that  one  prosecution  takes  the 
form  of  a  civil  action,  in  which  he  is  called 
'defendant?'  He  is  practically  harassed  with 
two  proaecutiona,  and  subjected  to  two  con- 
Tictions,  while  no  hypothesis,  however  in- 
genious, can  cloud  in  his  mind  the  palpable 
fact  that  for  the  same  tort  he  suffers  two 
punishments."  See  also  Sedgw.  Damages, 
§  860,  and  cases  cited.  Although  the  pro- 
hibition against  «0  pott  facto  laws  is  aimed 
at  criminal  cases,  ft  cannot  be  evaded  by 
I^Ting  a  civil  form  to  that  which,  in  its  nat- 
ure, is  criminal.  The  Act  of  1889  changed 
the  existing  law  by  authorizing  punitive 
damages  in  certain  cases  and,  as  incidental 
thereto,  it  changed  the  rules  of  evidence,  to 
the  disadvantage  of  the  defendant,  by  allow- 
ing evidence  of  his  financial  standing,  the 
admissibilitv  of  such  evidence  depending 
upon  the  right  of  allowing  punitive  damages. 
In  the  TB9t'0ath  Cotes  the  bupreme  Court  of 
the  United  States  says:  "The  constitution 
deals  with  substance,  not  shadows.  Its  in- 
hibition was  leveled  at  the  thing,  not  the 
name.  It  intended  that  the  riehts  of  the  cit- 
izen should  be  secure  against  deprivation  for 
past  conduct  by  legislative  enactment,  under 
«ny  form,  however  disguised.  If  the  inhibi- 
tion can  be  evaded  by  the  form  of  the  enact- 
ment, its  insertion  in  the  fundamental  law 
was  a  vain  and  futile  proceeding."  Oum- 
mingi  v.  Mist&uri,  71  17.  S.  4  Wall.  277,  18 
L.  ed.  856.  To  hold  that  such  a  statute  as 
the  one  under  consideration  can  be  made  ap- 
plicable to  past  transactions  would  be  in 
violation  of  the  national  constitution  prohi- 
biting the  passage  of  any  ex  poet  facto  law, 
«nd  in  violation  of,  not  only  a  similar  pro- 
vision of  the  constitution  of  this  state,  but 
also  of  the  inhibition  against  retrospective 
legislation.  It  Dot  onlv  permits  the  dam- 
4ige8,  in  cases  controlled  by  it,  to  be  doubled 
and  trebled,  but,  as  we  have  said,  they  may 
be  iucreaaed  at  the  will  or  caprice  of  the 
Jury.  Moix^over,  in  cases  of  this  character, 
upon  a  finding  by  a  jury  that  the  defendant 
was  guilty  of  malice,  fraud,  or  willful  de- 
ceit, the  plaintiff  would  be  entitled  to  an 

S4Ii.  R.A. 


execution  against  the  body  of  the  defendant. 
Mills*  Anno.  Stat.  §  2164.  Section  11  of 
article  8  of  our  Constitution  inhibits  the 
passage  of  any  ez  poet  facto  law,  or  law  im- 
pairing the  obligation  of  contracts,  or  retro- 
spective in  its  operation.  The  word  **  retro- 
spective," as  here  used,  has  reference  to  civil 
cases ;  and,  as  to  such  cases,  it  is  synonymous 
with  the  term  ** ex  poet  facto,^  as  applied  to 
the  criminal  law.  In  Kring  v.  Mieeouri.  107 
U.  8.  221,  27  L.  ed.  606,  it  is  said :  **Thi8 
term  [ex  poet  facto]  necessarily  implies  a 
fact  or  act  done,  after  which  the  law  in 
question  is  passed.  Whether  it  is  ex  poet  facto 
or  not  relates,  in  criminal  cases,— to  which, 
alone,  the  phrase  applies, — to  the  time  at 
which  the  offense  charged  was  committed. 
If  the  law  complained  of  was  passed  before 
the  commission  of  the  act  with  which  the 
prisoner  is  charged,  it  cannot,  as  to  that  of- 
fense, be  an  ea;  post  facto  law.  If  passed  after 
the  commission  of  the  ofifense.  It  is  aa,  to 
that,  expoetjacto,  though  whether  of  the  class 
forbidden  by  the  constitution  may  depend  on 
other  matters.  But,  so  far  as  this  depends 
on  the  time  of  its  enactment,  it  has  reference 
solely  to  the  date  at  which  the  offense  was 
committed  to  which  the  new  law  is  sought 
to  he  applied.  No  other  time  or  transaction 
but  this  nas  been,  in  any  adjudged  case,  held 
to  govern  its  ex  poet  facto  character."  ''A 
statute  which  takes  away  or  impairs  any 
vested  right  acquired  under  existing  laws, 
or  creates  a  new  obligation,  or  imposes  a  new 
duty,  or  attaches  a  new  disability  in  respect 
to  transactions  or  considerations  already  past^ 
is  to  be  deemed  retrospective  or  retroactive.* 
Sedgw.  SUt.  &  Const.  L.  2d  ed.  p.  160. 

It  is  contended  that  the  offense  charged  in 
this  case  was  not  completed  until  after  the 
Act  of  1889  took  effect.  As  we  have  already 
said,  the  chivge  in  this  case  is  not  only  for 
alienatinff  the  affections  of  Mrs.  Deane,  and 
enticine  her  away  from  her  husband,  but  it 
also  includes  seduction.  The  evidence  intro- 
duced tends  to  establish  both  charges.  If 
there  was,  as  a  matter  of  fact,  seduction,  it 
was  consummated  long  before  the  enactment 
of  the  statute  allowing  punitive  damages; 
and  it  has  not  been,  and  cannot  be,  main* 
tained  that  upon  this  charge  such  damages 
are  warranted  in  this  case.  Is  it  possible 
that  the  plaintiff,  after  bringing  forward  evi- 
dence upon  such  a  charge,  may  in  any  case, 
at  the  last  moment,  when  met  by  the  rule 
against  punitive  damages,  shift  his  ba^e,  and 
evade  the  law,  by  instructions  such  as  were 
given  in  this  case?  The  charge  of  sedu  :tion 
IS  not  directly  withdrawn  from  the  couhi der- 
ation of  the  jury,  but  it  is  said  that  seduc- 
tion, if  found,  is  only  to  be  considered  in 
aggravation  of  damages.  We  think  this 
amounts  to  an  evasion  of  the  law  which 
ought  not  to  prevail.  While  this  court  has 
no  disposition  to  curtail  the  legitimate  oper- 
ation of  the  Act  of  1889,  it  cannot,  on  the 
contrary,  extend  the  statute  so  as  to  make 
the  same  applicable  to  transactions  that  took 
place  before  the  passage  of  the  act.  To  do 
so  would  be  to  overturn  the  fundamental  rule 
requiring  all  statutes  to  be  construed  pro- 
spectively, unless  a  contrary  intention  is 
clearly  manifest,  snd  also  to  violate  one  at 
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mbre  provisions  of  the  national  and  state  oon- 
stitiitions.  Here  the  entire  transaction  of 
which  complaint  is  made  took  place  before 
the  statute  took  effect.  No  spoken  or  written 
word,  no  act  of  Freuch  with  reference  to  Mrs. 
Deane.  is  shown  to  have  occurred  thereafter. 

Our  conclusion  is  that,  under  the  facts  as 
presented  upon  the  record,  the  Statute  of  1889 
with  reference  to  exemplary  or  punitive  dam- 
ages has  no  application;  that  the  plaintiff 
must  be  limited  in  his  recovery  to  a  liberal 
rule  of  compensatory  damages.  Under  such 
a  rule  he  may  recover  **for  all  direct  and 
proximate  losses  occasioned  by  the  tort;  for 
the  physical  pain,  if  any,  inflicted ;  for  his 
mental  agony,  lacerated  feelings,  wounded 
sensibilities."  But  he  is  not  entitled  to  dam- 
ages assessed  merely  as  a  punishment  to  the 
defendant,  or  as  an  example  to  others.  Mur- 
phy  V.  Hohbs,  9upra. 

Of  the  instructions  refused,  the  twelfth 
should  have  been  given.  By  it  the  defendant 
sought  to  have  the  jury  informed  that  the  law 
of  this  state  did  not  permit  Mrs.  Deane  to  be 
called  as  a  witness  without  the  consent  of  her 
husband,  and  that,  consequently,  nothing  un- 
favorable was  to  be  inferred  against  the  de- 
fendant from  h-jr  failure  to  testify. 

The  jvdgment  of  the  Di9tru/  Court  must  be 
reversed,  and  the  cause  remanded. 

EUiott»  J.,  dissents. 

Rehearing  denied  May  7,  1891 


City  of  PUEBLO,  Appt, 
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The  building^  of  a  viadoct  over  railroad 
tracks  in  a  public  street,  which  practi- 
cally closes  abuttinfiT  property  to  access  by  teams 
Irom  the  street,  is  such  an  extraordinary  and 
unusual  use  of  the  street  as  could  not  have  been 
reNS^'nubly  anticipated  at  the  time  of  its  dedi- 
cation, and  therefore  the  abutting  owner  is  en- 
titled to  consequential  damages,  under  the  Colo- 
rado constitution,  requiring  compensation  for 
property  taken  or  damaged,  although  it  is  limited 
by  the  courts  of  that  state  to  unusual  or  extra- 
ordinary uses. 

(May  7. 188A.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Pueblo  County 
In  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful  con- 
struction of  a  viaduct  in  a  public  street  in 
front  of  plaintiff's  property.    Affirmed. 


Statement  by  Hayt«  (M,  J. 

It  is  alleged  in  the  complaint:  **That  on 
the  14th  dav  of  March.  1890.  plaintiff  was, 
and  still  is,  the  owner  of  lots  1  and  3  in 
block  79  in  the  former  city  of  South  Puoblo, 
now  part  of  the  city  of  Pueblo,  said  lots  be- 
ing situato  at  the  corner  of  C  and  Mechanic 
streets,  and  having  a  frontage  of  140  feet  on 
the  former  and  60  feet  on  Uie  latter  street. 
That  said  lots  were  improved  with  valuable 
buildings,  and  prior  to  the  grievance  com- 
plained of  said  property  was  valuable  and 
desirable  for  business  purposes,  and  readily 
rented  for  such  purposes.  That  the  defena- 
ant  is  a  municipal  corporation.  That  on  or 
about  the  14th  day  of  March.  1890,  the  city- 
council  of  Pueblo  duly  passed  and  adopted 
an  ordinance  entitled  'An  ordinance  provid- 
ing for  the  construction  of  an  iron  viaduct 
or  steel  viaduct  upon  C  street,  in  the  city  of 
Pueblo,  and  for  granting  certain  easements 
and  rights  to  the  Denver  <%  Rio  Grande 
Railroad  Company.'  [Here  follows  the  or- 
dinance in  full].  That  in  pursuance  of  said 
ordinance  the  building  of  said  viaduct  'ha* 
been  begun,  and  is  now  being  prosecuted,  by 
authority  of  the  defendant:  and  that  by  rea- 
son of  its  height  and  proximity  to  the  said 
property  of  plaintiff  abutting  on  C  street  the 
aforesaid  buildings  are  and  will  be  greatly 
darkened  and  shutout  from  the  natural  light, 
the  free  circulation  of  air,  natural  to  said 
property,  materially  obstructed  and  dimin- 
ished, and  that  the  approaches  to  said  prop- 
erty are  and  will  be  greatly  obstructed  and 
hindered ;  that  said  viaduct  and  approaches 
thereto  are  being  built  and  will  be  main- 
tained directly  in  front  of  plaintiff^s  prop- 
erty, whereby  the  same  has  been  and  wil  I  be 
greatly  injured  and  damaged,  and  the  market 
value  thereof  reduced  and  impaired. '  That 
in  consequence  of  the  wrons-s  and  injuries 
complained  of  the  plaintif  has  sustained 
damages  in  the  sum  of  $8,000.  Prayer  for 
judgment.^  To  this  complaint  a  demurrer 
was  filed  and  overruled.  Afterwards  an  an- 
swer and  amended  answer  were  filed.  The 
first,  second,  and  third  defenses  set  up  in  the 
amended  answer  were  stricken  out  on  motion. 
As  no  error  has  been  assigned  to  any  of  the 
foregoing  matters,  these  defenses  will  b» 
omitted.  The  fourth  defense  reads  as  fol- 
lows :  ''That  it  [the  defendant]  admits  that 
it  is  a  municipal  corporation,  as  al leered  in 
plaintiff's  complaint;  that  the  C  street  men- 
tioned in  the  complaint  is  a  public  street  in 
the  city  of  Pueblo,  extending  from  the  east- 
ern to  the  western  limits  thereof;  that  the 
Mechanic  and  Plum  streets  mentioned  in  said 
complaint  are  public  streets  in  said  city, 
crossing  said  C  street  at  right  angles,  and 
lying  parallel  to  and  distant  from  each  other 
about  twelve  hundred  feet;  that  the  portion 
of  said  C  street  between  said  Mechanic  and 
Plum  streets  is  crossed  by  a  large  number  of 


Note.— As  to  the  "taking"  of  property  of  an 
abutting  owner  by  a  structure  in  a  street  cutting 
off  his  access  to  adjoining  premises  s«e  tbe  recent 
case  of  Garrett  v.  Lake  Roland  Elevated  R.  Co., 
post,  896.  Also  Selden  v  Jncksonville  (Fla.)  U  L. 
R.  A.  870,  and  note  to  Egerer  v.  New  York  Cent.  & 
H.  R.  R.  Co.  (N.  Y.)  14  L.  R.  A.  881. 

For  other  cases  as  to  owners  right  to  damages 
24  L.  R.  A. 


for  such  injury,  see  Egerer  v.  New  York  Cent.  &  H, 
R.  R.  Co.  (N.  Y.)  14  L.  R.  A.  381,  and  note:  Jones  v. 
Erle&  W.  V.  R.  Co.  (Pa.)  17  L.  R.  A,  758;  Rauenst^ia 
V.  New  York.  L.  &  W.  R.  Co.  (N.  Y)  18  L.  R.  A.  768; 
White  V.  Northwestern  N.  C.  Railroad  «N.  C.)  28  U 
R.  A.  eS7;  Spencer  v.  Metropolitan  Street  R.  Oow 
(Mo.)22L.R.A.668L 


See  also  24  L.  R.  A. 


J;  26  L.   U.  A.  24«):  27  L.  R.  A.  551. 
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railroad  tracks,  which,  long  prior  to  the  con- 
■truction  of  said  viaduct,  at  the  time  thereof, 
and  now  were  and  are  constantly  used  bv  the 
Denver  &  Rio  Orande  and  other  railroad 
companies  in  the  prosecution  of  their  busi- 
ness; that  prior  to  the  construction  of  said 
viaduct,  by  the  frequent  passing  and  repass- 
ing of  the  engines,  cars,  and  trains  of  said 
companies  over  and  across  said  portion  of  C 
street,  public  travel  along  said  C  street  be- 
tween said  Mechanic  and  Plum  streets  was 
greatly  hindered,  impeded,  and  rendered 
dangerous;  that,  in  order  to  make  public 
travel  over  and  along  said  portion  of  C  street 
safe  and  convenient,  it  became  and  was  nec- 
essary for  the  defendant  to  erect  the  viaduct 
mentioned  and  described  in  the  complaint; 
that  said  viaduct  was  carefully  and  properly 
constructed ;  that  both  it  and  its  approaches 
were  built  wholly  within  the  lines  of  public 
streets  in  said  city  ef  Pueblo,  and  without 
physical  Invasion  or  injury  to  the  property 
described  in  the  complaint  as  the  property  of 
the  plaintifiF;  that  the  construction  of  said 
viaduct  was  both  lawful  and  necessary,  and 
was  a  reasonable  and  proper  improvement  and 
change  of  said  portion  of  C  street  and  Me- 
chanic street  adjacent  thereto.  Wherefore 
defendant,  not  admitting  that  plaintiff  has 
sustained  the  damage  complained  of,  says 
that  if  the  plaintiff's  property  has  been  in- 
jured, as  alleged,  by  the  construction  of  said 
viaduct,  this  defendant  is  not  liable  therefor. 
And  for  a  fifth  defense  defendant  admits  that 
it  is  a  municipal  corporation ;  admits  plain- 
tiff's ownership  of  the  property  described; 
admits  the  passage  of  the  ordinance  set  forth 
in  the  complaint,  and  the  construction  of  the 
viaduct  pursuant  to  the  ordinance ;  denies 
that  by  the  construction  thereof  the  plaintiff's 
property  is  injured  as  complained  of,  or  at 
all ;  denies  that  plaintiff  has  sustained  dam- 
age thereby  in  the  sum  of  $8,000,  or  in  any 
sum  whatever. "  The  fourth  defense  was  also 
stricken  out  upon  motion  of  plaintiff.  A 
Jury  was  thereafter  impaneled  to  determine 
the  Issues  raised  by  the  complaint  to  the  fifth 
defense.  The  only  question  submitted  to  the 
jury  was  upon  the  question  of  damages. 
The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $8,000.  A  motion  for  a  new 
trial  having  been  interposed  and  overruled, 
the  cause  was  brought  into  this  court  by  ap- 
peal. 

Mesm,  A.  M*  Nicholas*  City  Atty,^  and 
Dixon  &  Dizony  for  appellant: 

Cases  recognizing  a  liability  in  such  cases  as 
this  were  all  decided  subsequent  to  the  adop- 
tion of  our  constitution.  Consequeni  ly  it  can- 
not be  said  that  we  borrowed  the  words  "or 
damaged,"  from  any  other  state  with  a  con- 
struction ready  made.  Such  cases,  therefore, 
are  not  binding  upon  this  court  and  they  are 
the  identical  cases  with  which  this  court  has 
emphatically  said  that  it  could  not  agree. 

Denver  v.  Bayer,  7  Colo.  118. 

As  highways  are  established  principally  for 
the  public  benefit  these  private  rights  of  ac- 
cess and  of  light  and  air  are  subordinate  to 
the  rifzhts  of  the  public  In  the  street,  and  it 
follows  that  the  abutting  owner  cannot  com- 
plain of  any  interference  with  those  rights 
^L.R.A. 


which  result  from  a  proper  and  leirftfmste  use 
of  the  streets  by  the  public  as  a  public  high- 
way. 

McQuaid  ▼•  Portland  dk  F.  R.  Co.  19  Or. 
085. 

Tlie  municipal  authorities  by  virtue  of  the 
paramount  riglit  of  the  public  had  the  right 
to  take  without  compeDSutioo. 

2  Dill.  Mun.  Corp.  8d  ed.  ^'§  989,  990.  and 
notet;  Adanigy,  C7neago,  B.  dt  i\r.  B.  Ch.  1  L. 
R.  A.  493, 89  Minn.  286:  Conklin  v.  Neio  York, 
0.  d  W.  B.  Co.  102  N.  Y.  107;  Beining  v. 
New  York,  L.  dt  W.  B.  Co.  14  L.  R  A.  183, 
128  N.  Y.  157, 

The  logic  of  the  main  opinion  in  Bigney  v. 
Chieapo,  102  111.  64,  leads  to  the  conclusion 
that  the  effect  of  the  words  "or  damaged"  waa 
to  invert  the  relations  of  the  public  and  abut- 
ting owners  to  a  street  and  declnre  the  rights 
of  the  latter  paramount  to  those  of  the  former. 

The  law  presumes  an  abuttiog  owner  to  an- 
ticipate changes  and  improvement  which,  as 
to  their  character  and  means  employed,  could 
not  possibly  be  anticipated  because  not  in- 
vented. 

In  cases  arising  out  of  street  improvements, 
the  words  "or  damaged"  add  nothini;  in  effect 
to  the  word  "taken"  in  the  constitutional  pro- 
vision and  this  for  the  reason  that  the  immunity 
of  municipal  corporations  in  such  cases  rests 
upon  a  distinct  substantive  ground,  to  wit,  the 
paramount  rights  of  the  public  arising  out  of 
condemnation  proceedings  or  the  contract  of 
dedication. 

The  rights  of  an  abutting  owner  In  a  street 
are  superior  to  those  of  all  persons  or  corpora- 
tions who  may  seek  to  subject  a  street  to  ex- 
traordinary uses  or  subject  it  to  servitudes 
foreign  to  street  purpose.  As  against  such 
uses,  bis  easements  are  property,  and  if  they 
are  cut  off  wholly  or  partially  by  changes  or 
improvements  made  for  such  purposes,  it  Is  a 
taking  of  this  property  which  entitles  him  to 
compensation.  But  when  the  public  steps  In 
with  its  paramount  rights  the  abutting  owner 
cannot  complain  if  his  rights  arc  cut  off  or  im- 
paired by  improvements  made  for  the  purpose 
of  rendering  a  street  suitable,  safe,  and  con- 
venient for  the  uses  to  which  it  was  dedicated. 

iStory  V.  KeiD  York  Elev.  B.  Co.  90  N.  Y.  132, 
43  Am.  Rep.  146;  Lahr  v.  Metropolitan  Blev. 
B.  Go.  104  N.  Y.  268;  Stlden  v.  JacktoneiUe, 
14L.  R.  A.  870,  28Fla.  558. 

An  original  purchaser  of  an  abutting  lot, 
and  all  subsequent  purchasers,  take  with  the 
implied  uuder.<;tanding,  or  as  tacitly  agreeing, 
that  the  public  shall  have  the  right  to  thus 
improve  or  alter  the  street,  so  far  as  it  may  be 
necessary  for  its  use  as  a  street,  and  they  can 
sustain  no  claim  for  damages  resulting  to  their 
lots  or  property  from  the  impairment  or  de- 
struction of  such  incident  rights,  as  a  mere 
consequence  from  the  use  or  improvement  of 
the  streets  as  highways. 

Selden  v.  Jacksonville^  supra. 

The  views  herein  advocated  have  been  toa- 
tained  by  this  court. 

Denver  v.  Bayer,  7  Colo.  118;  Denver  Circle 
B.  Co.  V.  Nestor,  10  Colo.  42^;  Longmont  v. 
Parker,  14  Colo.  8«9. 

Mr.  Charles  E.  QmmU  for  appellee: 

Every  state  constitution  adopted  in  recent 
years  has  limited  the  power  of  eminent  do- 


984 


OOLOBADO  SUFRBMB  Ck>UBT. 


Mat. 


maio  in  laDffuage  similar  in  import  to  that 
contained  in  the  Colorado  constitution. 

IlliDois  led  the  way  in  1870;  West  Virginia 
followed  in  1872;  Pennsylvania  iti  1873;  Ar- 
kansas in  1874;  Missouri,  Ala'ama,  and  Ne- 
braska in  1876;  Texas  and  Colorado  in  1876; 
Washington  in  1889. 

An  injury  such  as  is  counted^  upon  in  this 
auit  dves  a  cause  of  action. 

Rigney  v.  Chicago,  102  111.  64. 

This  court  has  on  several  occasions  cited  the 
Rigney  Case,  and  approved  it,  as  containing  a 
sound  exposition  of  the  consliiutional  provi- 
sion. Denver  Y,  Bayer,!  Colo.  118:  Denver 
V.  Vemia,  8  Colo.  400;  Chicago  &  TF.  /.  B.  Co. 
v.  Ayres,  106  III  518. 

aucago  V.  Taylor,  125  U.  8. 161,  81  L.  ed. 
688. 

A  distinction  was  intended  between  those 
uses  to  which  every  street  is  primarily  and 
reasonably  dedicated,  and  those  extraordi- 
nary uses  which  are  tolerated  in  but  very 
few,  probably  not  more  than  one  in*a  hundred 
of  the  many  streets  required  for  its  conven- 
ience by  the  local  public 

Denver  Circle  R.  Co,  v.  yestor,  10  Colo.  424 

It  is  not  by  any  means  settled  law  in  Colo- 
rado that  municipal  corporations  may  raise 
and  lower  the  grade  of  public  streets  at  will, 
and  stand  exempt  from  liability  to  property 
owners. 

Denver  v.  Vernia,  tupra. 

The  rule  now  is,  in  states  having  a  constitu- 
tional prohibition  against  the  damagin£[  of 
property  to  give  a  right  of  action  against  cities 
for  a  change  in  street  grade. 

Beardon  v.  tian  Francisco,  66  Cal.  402,  56 
Am.  Rep.  199;  Pekin  v.  Brereton,  67  HI.  477, 
16  Am.  Rep.  629;  Bloomingion  v.  Brokaw,  77 
i:i.  194;  Elgin  v.  BaUm,  88  Ul  635,  25  Am. 
Rep.  412;  McElroy  v.  Kansas  City,  21  Fed. 
Rep.  257;  Johnson  v.  Parkersbnrg,  16  W.  Va. 
402,  87  Am.  Rep.  779;  Atlanta  v.  Green,  67 
Ga.  886;  Blanchard  v.  Kansas  City,  5  Mc- 
Crary,  217;  New  Brighton  v.  United  Presby. 
Church,  96  Pa.  881;  Montgomery  v.  Townsend^ 
«0  Ahi.  489;  Harmon  v.  Omaha,  17  Neb.  648. 
«2  Am.  Rep.  420;  Fort  Worth  v.  Botoard,  8 
Tex.  Civ.  App.  587;  Brown  v.  SeattU,  18  L. 
R.  A.  161,  6  Wash.  85. 

Hajri.  Oh.  J.,  delivered]  the  opinion  of 
the  court: 

The  question  presented  by  this  record  may 
be  stated  as  follows:  Is  a  municipal  cor- 
poration liable  in  damages  for  an  injury  to 
abutting  property,  occasioned  by  the  build- 
ing of  a  viaduct  in  a  public  street  over  rail- 
roM  tracks?  The  evidence  in  this  case  shows 
that  plaintiff's  property  is  located  on  the 
oomer  of  C  and  Mechanic  streets  in  the  city 
of  Pueblo ;  that  it  was  improved,  and  valu- 
able for  business  purposes,  prior  to  the  erec- 
tion of  the  viaduct;  that  this  viaduct  was 
elevated  8  feet  above  the  old  sidewalk  at  one 
■end  of  plaintiff's  property  and  22  feet  at  the 


other,  and  that  by  reason  thereof  the  property 

3S  by  teams  from  either  C 

or  Mechanic  streets ;  that  by  the  construction 


of  the  viaduct  the  property  was  rendered 
practically  inaccessible,  except  from  an  alley 
in  the  rear.  That  the  property  was  damaged 
by  the  erection  of  the  viaduct  is  shown  by 
94L.R.A. 


the  uncontradicted  evidence  introduced  at  the 
trial.  It  is  claimed  by  appellant  that  tha 
viaduct  is  a  necessary  street  improvement, 
and  that  the  injury  complained  of  is  nut  ac- 
tionable ;  while  the  appellee  contends  that, 
the  injury  being  conceded  or  proven,  a  ri^ht 
of  recovery  is  guarantied  b^  the  following 
provision  of  our  state  constitution :  **  Priv- 
ate property  shall  not  be  taken  or  damaged, 
for  public  or  private  use,  without  just  com- 
pensation." Article  2,  §  15.  This  provision 
of  the  fundamental  law  has  received  con- 
sideration from  this  court  in  a  number  of 
cases.  The  resul  t  of  these  cases  may  be  f ai  rly 
summarized  as  follows :  For  injuries  result- 
ing from  reasonable  and  ordinary  or  usual 
change  and  improvement  oi  the  street  by  the 
municipality,  the  abutting  cwner  cannot  re- 
cover, provided  the  change  or  improvement 
is  made  in  a  careful  and  skillful  manner  for 
the  benefit  of  the  public.  Denver  v.  Bayer^ 
7  Colo.  118;  Denver  v.  Vemia,  8  Colo.  899; 
Denver  Circle  R,  Co.  v.  Nestor,  10  Colo.  403; 
Denver  <Si  8.  F,  R,  Co,  v.  Domke,  11  Colo. 
247;  Gilbert  Y.  Greeley,  8.  L.  dP.  B  Co.  18 
Colo.  601. 

The  doctrine  of  damnum  absque  injuria  has 
not,  however,  been  applied  where  the  mu- 
nicipal authorities  have  made  an  unreason- 
able change  in  the  street,  or  put  it,  or  al* 
lowed  it  to  be  put,  to  an  extraordinary  or 
unusual  use.  See,  in  addition  to  the  cases 
above  cited,  Jackson  v.  Kiel,  13  Colo.  878; 
Longmont  v.  Parker,  14  Colo.  886.  The  in- 
sertion of  the  word  "damaged"  in  addition  to 
the  word  "*  taken"  first  appears  in  the  amended 
constitution  of  Illinois  adopted  in  1870.  It 
has  since  been  incorporated  into  the  constitu- 
tions of  West  Virginia,  Pennsylvania,  Ar* 
kansas,  Missouri,  Alabama,  Nebraska,  Texas, 
Georgia,  California,  Colorado,  Kentucky, 
Montiana,  and  the  Dakotas.  In  a  majority, 
if  not  all,  of  these  states,  except  Colorado 
where  a  construction  has  been  had.  the  courts 
have  given  the  provision  a  literal  interpreta- 
tion, allowing  a  recovery  in  all  cases  where 
Srivate  property  has  sustained  substantial 
amage  bv  the  making  of  a  public  improve- 
ment. We  shall  not  undertake  to  cite  the 
cases  supporting  this  conclusion,  as  the  num« 
ber  forbids  it.  Reference  to  a  majority  of 
such  cases  may  be  found  in  the  recent  case 
of  Brown  v.  Seattle,  5  Wash.  85.  18  L.  R. 
A.  161.  In  that  case,  after  review  of  the 
authorities,  the  conclusion  is  stated  as  fol- 
lows :  **  Every  court  in  which  the  point  has 
been  raised  has  decided  in  favor  of  the  private 
citizen ;  but,  were  it  now  presented  to  as  for 
the  first  time  in  the  history  of  the  phrase,  we 
should  not  be  disposed  to  view  it  in  any  way 
different  from  that  expressed  in  the  cases  we 
have  cited.  If  private  property  is  damaged 
for  the  public  benefit,  the  public  should  make 
good  the  loss  to  the  indi viaual.  Such  al  ways 
was  the  equity  of  the  case,  and  the  consiitu- 
tion  makes  the  hitherto  disregarded  equity 
now  the  law  of  it. "  Denver  v.  Bayer,  supra^ 
is  the  leading  case  in  this  stAte  upon  the 
question.  Although  the  right  of  recovery 
was  somewhat  restricted  from  the  rule  an- 
nounced in  Illinois  and  some  other  states,  it 
was  expressly  held  that  the  word  "damaf^ed* 
was  inserted  In  the  constitution  for  a  purpose. 
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trhich  purpose  was  to  add  an  additional  right 
of  action.  In  Colorado  the  right  of  recovery 
has  been  limited  to  those  unusual  uses  to 
which  but  few  streeis  are  subjected.  This 
construction  has  been  Influenced  to  some 
extent,  no  doubt,  by  the  peculiar  wording 
of  our  constitution,  under  which  Just  com- 
pensation is  also  reouired  where  private 
property  is  damaged  for  private  use.  This 
novel  provision  is  relied  upon  by  the  writer 
of  the  opinion  in  the  Bayer  Ocue,  Mr,  Jfutiee 
Helm,  in  the  Nevtor  Que,  In  10  Colo.,  at 
pages  5Z4  and  525,  as  a  ground  for  qualify in/^ 
the  rule  annouDCcid  In  other  states.  The  opin  • 
ion  concludes  as  follows:  **A  distinction 
was,  in  my  Judgment,  intended  between 
those  uses  to  which  eveir  street  is  primarily 
«nd  necessariljr  dedicated  and  those  extraordi- 
nary uses  which  are  tolerated  in  but  very 
few — probably  not  more  than  one  in  a  hun- 
dred—of the  many  streets  required  for  Its 
convenience  by  the  local  publ ic. "  The  conrt. 
as  then  const! luted,  while  expressly  refusing 
to  extend  the  recoverv  in  accordance  with  the 
rule  in  T.Ilinois  and  a  few  other  states,  in 
which  the  provisf  r^n  had  at  that  time  received 
judicial  consideration,  was  of  opinion  that 
It  was  a  recognition  of  a  new  right  of  action, 
not  necessarily  known  to  the  common  law  : 
and  this  principle  has  been  recognized  since 
In  several  of  the  cases  cited  ntpra.  In  the 
B^ver  Case  a  right  of  recovery  was  recognized 
for  any  injury  or  annoTance  occasioned  by 
a  railroad  to  an  abutting  property  owner,  in- 
Juriouslv  affecting  his  property  without  in- 
juring that  of  his  neighbor ;  and  it  was  held 
that  the  owner  of  property  abutting  on  a 
street  hiid  a  special  property — an  easement — 
in  the  street  not  common  to  the  general  pub- 
lic, that  entitled  him  to  free  ingress  and 
-egress  from  the  street  to  his  property,  and 
that,  if  sucli  easement  was  taken  away  or  in- 
juriously affected,  he  was  entitled  to  Just 
compensation  therefore.  In  the  case  of  Jctek- 
^on  V.  iftW,  mipra,  a  railroad  company  was 
held  liable  for  damages  occasioned  by  block- 
ading the  space  or  intersection  with  another 
«treet,  thereby  preventing  ingress  and  egress 
to  plaintiff's  property  for  a  considerable  por- 
tion of  the  time,  fii  Longmant  v.  Parker, 
eupra,  it  was  decided  that  the  owner  of 
abutting  property  had  rights  in  the  street  not 
ahared  by  the  general  public,  and  that,  if  the 
highway  was  obstructed  or  impaired  as  a 
means  of  ingress  and  egress  to  his  property, 
the  abutting  owner  was  entitled  to  recovery 
for  the  depreciation  of  the  value  of  this 
property  occasioned  thereby.  Bee  also  Union 
Plae,  R,  Go.  v.  Foiep,  19  Colo.  — .  Under  these 
decisions  the  plaintiff  is  entitled  to  recovery 
in  this  class  Of  actions  in  cases  where  the 
•damages  suffered  are  different  in  kind  from 
those  suffered  by  the  general  public,  while 
a  recovery  is  denied  for  those  damages  com- 
mon to  all ;  and  when  damages  are  occasioned 
an  abutting  owner  bv  an  improvement  in  the 
street  in  front  of  his  property,  whereby  in- 
gress and  egress  to  the  premises  is  injuriously 
affected,  this  is  a  kind  of  injury  not  common 
to  the  general  public 

By  the  fourth  defense  it  is  alleged,  in  sub- 
«tanoe,  that  the  viaduct  was  a  reasonable  and 
fyroper  street  improvement,  and  it  is  claimed 
1?4L.RA. 


that  this  constituted  a  complete  defense  to 
plaintiff's  action.  This  claim  is  not  sup- 
ported by  the  decided  cases  in  Jurisdictions 
having  a  constitutional  provision  similar  to 
the  one  under  consideration.  In  the  case  of 
BigneyY.  Olacago,  102111.  64,  like  arguments 
were  advanced  to  those  urged  by  appellant. 
The  conclusion  was  that  the  building  of  a 
viaduct  in  a  public  street  by  the  city  ren- 
dered the  city  liable  in  damages  to  the  owner 
of  abutting  property  where  the  effect  was  an 
impairment  of  some  right  which  the  private 
owner  enjoyed  in  conneciion  therewith ;  such, 
for  instance,  as  the  right  of  ingress  to  and 
egress  from  the  same.  Although  the  result 
was  concurred  in  by  only  a  bare  majority  of 
the  court,  it  has  since  been  recognized  as  the 
settled  law  in  the  state  of  Illinois.  In  CH- 
eago  v.  Taylor,  125  U.  B.  161,  81  L.  ed.  638,— 
also  a  viaduct  case, — ^the  Supreme  Court  of 
the  United  States  reached  a  similar  conclu- 
sion without  a  dissent.  Although  this  re* 
suit  may  have  been  influenced  by  the  prior 
decisions  of  the  state  court,  the  opinion  de- 
clares that  the  constitutional  provision  could 
have  been  inserted  with  no  other  intention 
than  that  expressed  by  the  state  court.  The 
case  of  Selden  v.  JaeksonvilU,  28  Fla.  558, 
14  L.  R.  A.  870,  not  necessarily  opposed 
to  the  foregoing  views,  the  decision  in  that 
case  being  based  upon  a  constitutional  guar* 
anty  that  private  property  shall  not  be  ^tak* 
en**  or  ''appropriated"  without  compensa- 
tion. It  was  held  that  this  provision  did 
not  embrace  mere  consequential  damages  re- 
sulting to  property  abutting  on  a  street  from 
a  change  of  grade  of  the  street  or  other  im* 
provement  thereof,  made  by  municipal  au- 
thorities acting  within  the  scope  of  their 
charter  powers,  but  only  to  a  trespass  upon 
or  physical  invasion  of  the  property.  It  is 
not  necessary  to  question  the  correctness  of 
the  foregoing  decision,  based  as  it  is  upon 
a  dissimilar  constitutional  provision  from 
that  here  in  force.  It  is  not  control  1  ing  under 
the  peculiar  provisions  of  our  constitution. 
Moreover,  it  narrows  the  right  of  recoverv 
within  limits  not  universally  recognized, 
even  where  constitutional  provisions  are  In 
force  similar  to  that  found  in  the  state  of 
Florida.  Spencer  ▼.  Metropolitan  Street  B, 
Co,  (Mo.)  22  L.  R.  A.  668.  A  strict  applica- 
tion of  this  rule  would  hold  the  dedicator  as 
having  confented  to  a  use  of  the  street  that 
totally  destroys  the  value  of  his  property 
although  no  human  foresight  could  have  an- 
ticipated such  an  unusual  use.  Under  it  the 
results  of  a  life  of  toil  and  frugality,  if  in- 
vested in  town  or  city  property  as  a  provision 
for  old  age  or  dependent  families,  might  be 
lost  as  the  result  of  an  improvement  erected 
for  the  benetlt  of  the  general  public.  The 
rule  is  certainly  more  reasonable  and  Just 
which  requires  compensation  to  be  made  by 
themunicipalitvoutof  the  common  fund  for 
an  injury  occasioned  by  an  improvement  for 
the  public  convenience,  than  to  require  the 
individual  to  suffer  the  entire  loss.  More- 
over, the  constitutional  provision  in  force  in 
this  state  is  remedial  in  character  and  for  the 
purpose  of  giving  propertv  holders  addi- 
tional security;  and,  under  well -settled 
canons  of  construction,  it  should  belil)erally 
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construed.  Denver  Circle  R.  Oo.  r.  Nestor, 
evpra;  &^d  v.  United  States,  116  U.  8.  616, 
29  L.  ed.  746.  The  building  of  a  viaduct  in 
a  public  street  is  such  an  extraordinary  and 
unusual  use  of  the  street  as  could  not  have 
been  reasonably  anticipated  at  the  time  of  the 
dedication,  and  we  think  the  owner  of  the 
property  abutting  on  the  street  is  entitled  to 
coDsequential  damages  occasioned  to  such 


property  by  the  improvement.  It  follow! 
that  the  facts  alleged  as  a  fourth  defense  con- 
stituted no  defense  to  plaintiff's  action,  and 
the  defense  was,  therefore,  properly  stricken 
out.  Nothing  remained  for  the  jury  to  de- 
termine but  the  amount  of  the  damages. 

It  is  not  claimed  that  the  damages  allowed 
are  excessive,  and  the  judgment  is  aecprdinglf 
affirmed. 


MARYLAND  COURT  OF  APPEALS. 


Robert  GARRETT,  J^t.^ 
LAKE  ROLAND  ELEVATED  R.  00. 


C-. 


.Md.. 


1  •  There  is  no  *'  takinflf  **  of  the  property 
of  an  abottin^  owner  by  the  erection 
in  the  bed  of  the  street  by  an  elevated 
railroad  company  of  a  stone  abotment 

nine  feet  bUrh,  whioh  reduced  the  width  of  the 
street  in  f  roDt  of  bis  premises  to  less  than  ten  feet, 
interfering  with  liRht  and  air  and  nearly  destroy- 
iDg  acoesB  to  bis  property  from  the  street. 
8.  The  abutment  and  elevated  stmct- 
nre  of  an  elevated  railroad,  built  under 
legislative  authority,  are  not  a  nulsanoe,  although 
they  may  create  a  liability  for  consequential  dam- 
ages. 

(Bn/an,  J.,  dissents.) 

aune  19,  1894.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  of  Baltimore  City  dis- 
missing his  bill  in  a  suit  brought  to  enjoin 
the  maintenance  of  a  bridge  approach  in  a 
public  street  in  front  of  his  premises,  until 
compensation  should  be  made  to  him  for  the 
injuries  caused  to  him  by  it.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  John  K*  Cowen  and  E.  J.  D. 
Cross  for  appellant. 

Messrs.  Steele*  Semmes  &  Carey  for 
appellee. 

McSherry*  J.»  delivered  the  opinion  of 
the  court: 

This  case  was  argued  during  the  last  Oc- 
tober term,  and  then,  by  direction  of  the 
court,  it  was  argued  at  the  present  April 
term.  Upon  both  occasions  the  discussions 
at  the  bar  displayed  great  research  and  signal 
ability,  and  the  briefs  show  unusual  care, 
skill,  and  thoroughness  in  their  preparation. 
After  several  consultations  a  majority  of  us 
have  reached  the  conclusions  which,  having 
first  briefly  stated  the  material  facts,  we  will 
proceed  to  announce. 

The  appeal  is  from  a  decree  dismissing  the 
appellant's  bill  of  complaint  filed  by  him  in 


the  circuit  court  of  Baltimore  city,  against 
the  Lake  Roland  Elevated  Railway  Com- 
pany. The  record  shows  that  Mr.  Garrett  ia 
the  owner  of  certain  unimproved  lots  situ- 
ated on  and  bounded  by  the  west  side  of 
North  street,  and  fronting  four  hundred  and 
thirty- six  feet  thereon,  and  lying  between 
the  north  side  of  Eager  street  and  the  south 
side  of  Chase  street  in  Baltimore  city.  He 
also  owns  other  lots  likewise  fronting  on  tho 
west  side  of  North  street,  between  Chase  and 
Biddle  streets :  but  with  these  we  are  not  now 
concerned.  North  street  is  sixty  feet  wide 
between  the  building  lines  and  thirty-six 
feet  between  the  curbs ;  and  no  part  of  it  is 
included  within  the  outlines  of  Mr.  Gar- 
rett* s  deed.  By  section  5  of  Ordinance  No. 
23,  approved  April  8,  1891,  the  North  Ave- 
nue Railway  Company,  one  of  the  several 
roads  by  the  consolidation  of  which  the  Lake 
Roland  Elevated  Railway  Company  was 
formed,  was  authorized  to  bridge  the  North- 
ern Central  Railway  Company's  tracks  on 
North  street  by  means  of  an  elevated  struc- 
ture extending,  including  the  necessary  ap- 
proaches thereto,  along  North  street  from  tne 
corner  of  that  and  Eager  streets  to  the  comer 
of  North  and  Saratoga  streets.  A  stone  abut- 
ment, forming  an  inclined  plane,  to  carry  oc 
its  perpendicular  or  highest  side  the  iroa 
superstructure  and  to  serve,  on  its  sarfaoe^ 
as  the  northern  approach  to  the  elevated  road,^ 
has  been  erected  nearly  in  the  centre  of  North 
street,  between  Chase  and  Eager  streets,  di- 
rectly in  front  of  part  of  the  first  named  lot« 
of  Mr.  Garrett.  It  is  eighty-three  feet  and 
two  and  a  half  inches  in  length  and  fifteen 
feet  and  eight- tenths  feet  in  width,  and  starts 
at  the  street  grade  and  gradually  rises  to  a 
height  of  nine  feet,  and  leaving  a  distance 
or  drive  way  between  its  western  face  and  the 
curb  line  contiguous  to  Mr.  Garrett's  prop- 
erty of  nine  feet  and  eight  and  a  quarter 
inches.  It  is  alleged  that  the  construction  of 
this  abutment  of  solid  masonry  in  the  bed  of 
North  street  and  the  elevated  structure  will, 
by  reducing  the  width  of  the  street  in  front 
of  the  appellant's  lots  to  less  than  ten  feet, 
destroy  the  access  to  his  property  from  North 
street,  and  prevent  him  from  reaching  the 
same  with  vehicles  ordinarily  used  in  Balti- 


NoTB.— As  to  whetner  or  not  there  Is  a  "talihifir** 
of  property  by  deetroylnir  aooees  of  an  abutinir 
owner  to  the  street  the  oases  from  differeDt  states 
are  in  conflict,  see  note  to  E^erer  v.  New  York  Gent. 
&  H.  B.  Co.  (N.  Y.)  14  L.  B.  A.  381,  also  Selden  v. 
Jacksonville  (Fla.)  U  L.  IL  A.  370. 

White  V.  Northwestern  N.  a  R.  Co.  (N.  C.)  82  L. 
R.  A.  627,  allows  damaffes  In  such  a  case  althou^rh 
24  L.  R.  A. 


there  is  no  constitutional  provision  in  that  against 
taldng  for  public  use  wlthout'compensatlon. 

Compare  also  the  preoedlnR  case  of  Pueblo  v. 
Strait,  ante^  892,  in  which  compensation  was  al- 
lowed for  injuries  caused  by  a  similar  structure 
under  a  constitutional  provision  requiring  oom« 
pensation  for  damaging  property. 


See  also  24  L.  R.  A.  392;   '2l\  L.    U.  A.  24(5:  .%  L.  R.  A.  97. 
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more.  It  is  charged  that  the  destruction  of 
his  right  of  access  to  his  property  as  afore- 
said renders  such  property  entirely  unsalable 
and  deprives  him  of  the  market  value  there- 
of, and  constitutes  in  fact  and  in  law  a 
taking  of  his  property  without  making  com- 
pensation therefor,  as  required  by  the  con- 
stitution of  the  state  of  Maryland.  It  is 
further  claimed  that  this  structure  deprives 
the  premises  of  light  and  air,  and  that  this, 
too,  is  a  taking  of  the  property  within  the 
prohibition  of  the  constitution.  It  is  averred 
that  the  mayor  and  city  council  of  Baltimore 
and  ti&3  General  Assembly  of  the  state  had  no 
power  to  authorize  the  construction  of  the 
said  abutment  or  to  permit  the  operation  of 
the  road  thereon,  because  tliese  acts  creato  a 
new  and  additional  servitude  upon  the  street 
and  upon  the  appellant  as  an  abutter  thereon, 
and  are  a  nuisance.  It  is  likewise  insisted 
that  Ordinance  No.  28  and  the  Acts  of  As- 
sembly of  1892  chapter  112,  confirming  that 
ordinance,  are  in  conflict  with  section  40  of 
article  8  of  the  constitution  and  void.  The 
bill  prays  for  an  injunction  to  restrain  the 
completion  of  the  abutment  and  a  mandatorv 
injunction  requii'in/;  the  appellee  to  demolish 
and  remove  so  much  of  it  as  had  then  been 
built 

The  appellee  answered  the  bill  and  con- 
siderable evidence  was  taken. 

The  proposition  distinctly  presented  by 
the  record  and  earnestly  contended  for  by  the 
appellant's  distinguished  counsel  is,  that  the 
erection  by  the  appellee  of  this  abutment  on 
property  not  owned  by  the  appellant,  but  in 
the  bed  of  a  public  city  thoroughfare  upon 
which  his  lots  abut,  destroys  the  access  to  his 
land,  interferes  with  light  and  air,  imposes 
a  new  and  additional  servitude  upon  his 
property  and  deprives  him  of  the  benefit  of 
the  use  of  the  same ;  and  amounts  in  law  to 
a  taking  of  his  property,  that  is  in  fact  not 
trespassed  upon  or  touched,  and  is  illegal 
until  compensation  shall  have  been  first  maide 
therefor. 

Though  there  has  been  no  physical  invasion 
of  the  appellant's  property,  still  if  the  act 
complained  of  constitutes,  by  reason  of  its 
consequences,  a  taking  of  the  appellant's 
private  property  for  a  public  use  within  the 
meaning  of  section  40  of  article  8  the  consti- 
tution of  Maryland  which  prohibits  the  tak- 
ing of  private  property  for  public  use  except 
upon  Just  compensation  being  first  paid  or 
tendered,  then  the  injunction  should  have 
been  granted.  But  if,  on  the  contrarv,  this 
was  not  such  a  taking  as  the  constitution  has 
reference  to  and  injury  has  been  done  the  ap- 
pellant, then  his  remedy  is  in  another  and  a 
different  forum ;  and  the  ninth  section  of  the 
ordinance  heretofore  alluded  to  makes  ample 

J  provision  for  the  prompt  and  effective  en- 
orcement  of  such  Judgment,  as  a  court  of 
law,  in  an  appropriate  proceeding,  may  pro- 
nounce. 

That  there  was  no  actual  appropriation  of, 
or  entry  upon,  a  single  foot  ot  land  contained 
within  the  outlines  of  the  appellant's  deed 
is  admitted  and  could  not  be  denied ;  and, 
therefore,  to  support  the  theory  of  the  bill, 
e.he  consequences  which  it  is  asserted  will 
result  to  the  appellant  from  the  occupancy 
1ML.RA 


by  the  railway  of  contiguous  land,  forming 
part  of  the  bed  of  a  highway  and  owned  by 
some  one  else  but  subject  to  an  easement  in 
the  public  and  which  consequences  are  not 
physical  invasions  of  the  plaintiff's  soil  nor 
an  ouster  of  him  therefrom,  are  treated  by 
the  appellant  as  a  taking  of  that  which  is 
confessedly  neither  encroached  upon  nor  used 
at  all.  The  consequential  damages  resulting 
from  the  act  complained  of— the  incidental 
injuries  to  the  owner— are  thus  charged  to  be 
a  taking  of  private  property  for  a  public  use 
though  the  property  itself  remains  unappro- 
priated and  unapplied  to  that  use  in  any  way 
whatever. 

While  the  constitution  of  the  state  has 
prohibited  the  taking  of  private  property  for 
a  public  use  without  compensation  being  first 
paid  or  tendered,  it  has  not  undertaken  to  de- 
fine or  declare  what  shall  be  a  taking  within 
its  terms. 

True,  there  is  some  conflict  among  ad- 
Judged  cases  as  to  what  amounts  to  such  a 
taking,  but  the  overwhelming  weieht  of  au- 
thority accords  with  the  conclusions  which 
this  court  announced  in  two  cases  that  will 
be  fully  referred  to  later  on.  Apart  from  the 
decisions  of  the  supreme  court  of  Ohio  (see 
Orauford  v.  Delaware.  7  Ohio  St.  460),  which 
rest  upon  a  doctrine  neculinr  to  that  state  nnd 
the  recent  New  York  decisions  in  the  Ele- 
vated Railway  Cases  (8tory  v.  New  York  Elev. 
R,  Co.  90  N.  Y.  122,  48  Am.  Rep.  146 ;  lAikr 
▼.  Metropolitan  BUe,  B.  Oa.  104  N.  Y.  268), 
which  are  hopelesslv  in  conflict  with  the 
principles  announced  in  other  cases  in  the 
same  state  {Badeliff  v.  Brooklyn^  4  N.  Y. 
195,  58  Am.  Dec.  857 ;  Fobes  v.  Rome,  W. 
A  0,  R,  Go,  121  N.  Y.  505,  8  L.  R.  A.  453). 
and  the  decisions  in  Minnesota  (Adams  v. 
Chicago,  B,  A  N.  B.  Co,  39  Minn.  286,  1  L. 
R.  A.  493 ;  Lamm  v.  Chicago,  8t.  P,  M,  eft 
0.  B,  Co.  45  Minn.  71,  10  L.  R.  A.  268), 
and  a  few  cases  in  Mississippi  {Theobold  v. 
Louisville,  N.  0.  d  T.  B.  Co,  66  Miss.  279, 
4  L.  R.  A.  785),  and  possibly  one  or  two 
other  states,  all  substantially  following  the 
New  York  Elevated  Railway  Cases;  there  is 
practically  an  unbroken  current  of  adjudged 
cases  broadly  and  clearly  markine  and  de- 
fining the  difference  between  an  Incidental 
injury  to  and  an  actual  taking  of  private 
property.     An  injury  to  and  a  taking  of  such 

f property  are  distinct  things.  Every  taking 
nvolves  an  injury  of  some  kind,  though 
every  injury  does  not  include  a  taking. 
"Property  is  taken  by  entry  upon  and  appro- 
priation of  it,  as  in  the  ordinary  case  of 
J  ocation .  It  is  i  n  j  ured  by  obstruct  in  s  access, 
as  in  Duncan's  Case,  111  Pa.  852,  or  drainage 
as  in  Zieme^s  Case,  "124  Pa. 560 ;  Jones  v.  Erie 
A  W.  V.  B,  Co.  151  Pa.  80,  17  L.  R.  A.  758. 
In  Northern  Transp.  Co.  of  Ohio  v.  Chicago,  99 
D.  S.  635,  25  L.  ed.  836.  the  court  said  :  "Per- 
sons appointed  or  authorized  by  law  to  make 
or  improve  a  highway  are  not  responsible  for 
consequential  damages,  if  they  act  within 
their  jurisdiction  and  with  care  and  skill,  is  a 
doctrine  also  universally  accepted  alike  in 
England  and  this  country,  British  Cast  Plate 
Glass  Mfrs.  v.  Meredith,  4  T.  R.  794 ;  Sutton 
V.  Clarke,  6  Taunt.  29 ;  BouUon  v.  Orjufther, 
2  Bam.  A  C.  708;  Ore&nr.  Reading,  9Watta, 
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882.  86  Am.  Dec.  137;  0*  Connor  y.  Pittsburg, 
18  Pa.  187 :  CalUnder  v.  Jfar$h,  1  Pick.  418 ; 
Smith  ▼.  Washington,  61  U.  B.  dO  How.  185, 
15  L.  ed.  858. 

The  decisions  to  which  we  have  referred 
were  made  in  view  of  Ma^na  Charta,  and  the 
restrictions  to  be  found  in  the  constitution 
of  every  state,  that  private  property  shall 
not  be  taken  for  public  use  without  Just  com- 
pensation being  made.  But  acts  done  in  the 
proper  exercise  of  the  government  powers, 
and  notdirectiy  encroaching  on  private  prop- 
erty, though  their  consequence  may  impair 
its  use,  are  universally  held  not  to  be  a  takine 
within  the  meaning  of  the  constitutional 
provision.  And  this  was  affirmed  in  Chicago 
V.  Taylor,  125  U.  8.  161,  81  L.  ed.  688.  The 
constitutional  right  to  compensation  for 
private  property  taken  for  public  use  does 
not  extend  to  instances  where  the  land  is  not 
actually  taken,  but  only  indirectly  or  con- 
sequently injured.  Ottawa,  0.  C,  dt  C.  G. 
R,  Co.  V.  Larsen,  40  Kan.  801,  2  L.  R.  A. 
59 ;  Omaha  Horse  R.  Co.  v.  CaNe  Tramway 
Co.  82  Fed.  Rep.  727 ;  Heiss  v.  Milwaukee  A 
L,  W.  R,  Co,  69  Wis.  555 ;  Grand  Rapids  A 
L  R.  Co.  V.  Eeisel,  88  Mich.  62.  81  Am.  Rep. 
806;  Crosby  v.  Owensboro  d  R.  R.  Co.  10 
Bush.  289 ;  Dorman  v.  Jacksonville,  18  Fla. 
545,  7  Am.  Rep.  258 ;  Bradley  v.  Neva  York 
dk  N.  H.  R.  Co.  21  Conn.  294 ;  Spencer  v.  Pt. 
Pleasant  <£  0.  R.  Co.  28  W.  Va.  407 ;  Richard- 
son V.  Vermont  Cent.  R.  Co.  25  Vt.  465,  60 
Am.  Dec.  288;  Baltimore  db  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  B.  817,  27  L. 
ed.  887. 

This  distinction  between  consequential 
damages  and  an  actual  taking,  thus  firmly 
settled,  was  frequently  severe  in  its  results, 
particularly  when  the  power  of  eminent 
domain  had  been  exercised  by  municipal  cor- 
porations, and  with  a  view  of  relaxing  its 
rigors  to  some  extent,  many  of  the  states  of 
the  Union  changed  their  organic  law  so  as 
to  require  compensation  to  be  made  for  in- 
cidental injuries,  precisely  as  though  there 
had  been  a  physical  taking  of  the  property. 
Thus  the  constitutions  of  Pennsylvania  of 
1878  and  of  Alabama  of  1875  provided  that 
when  private  property  is  taken  for  public 
use,  Just  compensation  shall  be  made  for  the 
property  taken,  injured,  or  destroyed;  that 
of  Arkansas  of  1874,  that  private  property 
shall  not  be  taken,  appropriated  or  damaged ; 
that  of  Illinois  of  1870,  West  Vireinia  of 
1872,  Missouri  of  1875.  Colorado  and  Texas 
of  1876.  Georgia  of  1877,  and  California  of 
1879,  that  it  shall  not  be  taken  or  damaged. 
Selden  v.  Jacksonville,  28  Fla.  558,  14  L.  R. 
A.  875.  Such  changes  would  have  been 
wholly  unnecessary  if  the  view  of  the  ap- 
pellant as  to  what  constitutes  a  taking  of 
private  property  had  prevailed. 

But  the  immunity  which  protects  from 
liability  governmental  agencies  in  the  proper 
and  skillful  performance  of  their  public 
functions  does  not  extend  to  private  persons 
or  mere  quasi  public  corporations,  ana  there- 
fore, whilst  in  both  instances  the  same  dis- 
tinction between  an  actual  taking  of  private 
property  and  consequential  injuries  to  it 
when  not  taken  is  applicable,  a  private  per- 
son or  a  quasi  public  corporation  is  liable 
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in  damages  to  the  individoal  incidentally  \m 
jured,  thoueh  the  act  complained  of  and  oc 
casioning  tlie  injury  was  itself  lawful. 
Hence,  for  such  injuries  as  are  complained 
of  here,  though  they  do  not  amount  to  a 
taking  of  property,  if  found  to  exist,  there 
is  a  remedy  in  a  court  of  law.  BaUinwrs  dh 
P.  R.  Co.  y.  Reaney,  42  Md.  117. 

The  ninth  section  of  the  ordinance  author- 
izing the  construction  of  the  abutment  and 
the  elevated  road  expressly  provides  that  if 
any  Judgment  recovered  against  the  company 
for  such  injuries  as  are  here  complained  of 
shall  remain  unpaid  for  sixty  days,  **a1]  the 
rights"  of  the  company  under  the  ordinance 
''shall  cease  and  be  in  abeyance  until  the 
Judgment  shall  be  paid."  and  the  riti^ht  to> 
operate  the  road  ** shall  only  be  revivea  after 
the  payment  thereof. " 

In  the  case  of  Cumberland  v.  Wittson,  60 
Md.  148,  the  distinction  between  conse- 
quential injuries  and  an  actual  taking  of 
property  was  considered,  and  it  was  dis- 
tinctly held  that  damages  done  to  a  water- 
power  of  a  mil]  by  means  of  an  increased 
flow  of  water,  carrying  debris  into  the  rare 
caused  by  the  grading  and  paving  by  the 
city  of  one  of  its  public  streets,  was  not  a 
taking  of  property.  Property  thus  injured 
is  not,  in  the  constitutional  sense,  taken  for 
public  use,"  p.  148.  And  again  in  O^Brien 
V.  Baltimore  Belt  R.  Co.,  74  Md.  868,  18  L. 
R.  A.  126.  the  question  now  before  us  was 
directly  presented.  There  the  plaintiff  was 
an  abutting  owner  on  the  east  side  of  Howard 
street,  in  Baltimore  city,  with  no  freehold 
or  leasehold  estate  in  the  bed  of  the  street, 
and  he  claimed  that  by  reason  of  his  abutting 
proprietorship  he  had[  such  an  interest  in  the 
street  as  to  entitle  him  to  comnensation  ac- 
cording to  the  provisions  of  article  8.  section 
40  of  the  Constitution,  for  the  injury  oc- 
casioned him  by  the  act  of  the  railroad  com- 
pany in  constructin.af  its  road  in  an  open  cut 
on  the  west  side  of  Howard  street  and  op- 
posite his  property.  Because  he  had  not  been 
paid  or  tendered  compensation  he  filed  a  bill 
in  equity  praying  for  an  injunction  to> 
restrain  the  construction  of  the  open  cut. 
The  precise  question  for  determination  was 
"whether  the 'use  of  the  street  by  the  rail- 
road company,  in  the  manner  proposed  and 
under  the  conditions  stated,  woula  be  such 
taking  of  private  property  of  the  plaintiff  as. 
is  forbidden  by  the  constitution  of  this  state, 
except  upon  payment  of  just  compensation 
being  first  made."  And  in  the  course  of  the 
opinion  it  was  said :  **  But,  notwithstanding 
the  railroad  company  may  be  liable  on  com- 
mon-law principles,  the  Question  still  re- 
mains to  be  answered,  will  the  cuttincr  and 
use  of  the  street,  as  proposed  by  the  rai  iroad 
company,  be  the  taking  of  private  property, 
in  respect  of  the  rights  of  the  plaintiff  aa 
abutting  lot  owner,  within  the  meaning  of 
the  constitution  ?  As  already  stated,  it  is  not 
charged  that  there  will  be  any  invasion  of 
or  physical  interference  with  any  part  of  the 
plaintiff's  lot,  in  the  construction  of  the  road. 
The  most  that  he  claims  for  is  that  he  will 
be  deprived  of  the  full  use  of  the  street,  aa 
it  now  exists,  and  that  his  property  will  be 
depreciated  in  ^lue  by  the  constructioD  of 


18M. 


Oarurtt  t.  Laub  Bolaxd  Bubtatbd  R  Cow 


l»l^ 


tho  road.  This,  however,  is  but  an  injury, 
to  whatever  extent  it  ma^  be  suffered,  of  an 
incidental  or  consequential  nature.  .  •  . 
In  such  case  as  this,  therefore,  it  would  seem 
to  be  clear,  both  upon  principle  and  au- 
thority, that  there  is  no  such  taking  of  private 
property  for  public  use  as  is  contemplated  by 
the  constitution  of  the  state ;  and  hence  there 
is  no  ground  for  any  preliminary  proceeding 
by  way  of  condemnfttion. '^ 

We  must  either  adhere  to  these  two  de- 
cisions in  50  and  74  Md.,  strictly  In  accord 
as  we  have  shown  them  to  be  with  the  decided 
weight  of  judicial  opinion  on  this  subject, 
or  else,  receding  from  them,  adopt  the  Ohio 
or  the  New  York  doctrine.  We  see  no  reason 
for  departing  from  or  for  modifying  our 
former  deliberate  judgments.  The  Ohio  doc- 
trine is  peculiar  to  that  state  alone,  0'  Chnnar 
V.  Pitttburgh,  North  Tran^p.  Co.  cf  Ohio  v. 
Chicago,  mpra.,  and  is  so  admitted  to  be  in 
Crawford  v.  Delaware,  tupra.  The  New  York 
doctrine  involves  this  inextricable  dilemma, 
viz :  If  the  grading  of  a  street  by  a  munic- 
ipal corporation  cuts  off  all  access  to  a 
person's  house,  albeit  his  property  is  thereby 
destroyed  and  rendered  valueless,  it  is  not 
taken  in  the  constitutional  sense  but  If  a 
railroad  company  in  lawfully  constructing 
its  road  does  precisely  the  same  thing  that 
the  city  did  in  grading  the  street,  then  the 
abutter's  property  is  taken  though  not  phys- 
ical iv  entered  upon  at  all. 

**  The  house  and  lot  are  the  same ;  the  street 
is  the  same ;  the  acts  done  are  the  same ;  the 
use  for  which  they  are  taken  is  a  pubiic  use 
in  each  case,  and  yet  the  court  must  hold  that 
there  is  a  taking  of  property  in  one  case  and 
not  a  taking  of  proper!^  in  the  other."  Mr. 
Cowen's  brief  in  0'Bncn*s  Case,  supra. 

The  abutment  and  elevated  structure  hav- 
ing been  built  under  legislative  authority  are 
not  a  nuisance.  O^Brten  v.  Baltimore  Belt 
R.  Co,  supra. 

''That  cannot  be  a  nuisance  such  as  to  give 
acoramon-lawrightof  action,  which  the  law 
authorized."  Noi'thern  Transp.  Co,  of  Ohio 
▼.   Chicago,  supra. 

"  It  may  be  stated  as  a  general  rule  that 
whatever  is  authorized  by  statute  within  tlie 
scope  of  legislative  powers  is  lawful  and 
therefore  cannot  be  a  nuisance."  2  Wood, 
Railway  Law,  970.  The  structure  is,  there- 
fore, a  lawful  one.  It  does  not  destroy  the 
street  as  a  street,  though  it  may  cause  the 
plaintiff  greater  inconvenience  in  gaining 
access  to  his  lots  than  he  encountered  before 
. it  was  built.  But  this  and  the  other  in j uries 
complained  of  are  pureiy  incidental  and  con- 
sequential ;  though  the  appellant  is  not  with- 
out a  remedy  therefor.  Whilst  it  is  stated 
as  a  general  rule  that  no  action  will  lie  by 
an  abutting  lot  owner,  who  does  not  own  the 
fee  in  the  street;  for  iniuries  which  merely 
result  from  the  legal  and  reasonable  use  of  & 
public  street  by  a  railway  company  and 
which  leaves  his  rights  of  egress  and  ingress 
reasonably  sufficient  {Iron  Mountain  R.  Go. 
V.  Bingham,  87  Tenn.  622,  4  L.  R.  A.  622), 
still,  the  statute  law  of  Maryland  and  the  or- 
dinance to  which  we  have  alluded  (and  the 
terms  of  which  the  appellee  has  accepted) 
provide  an  ample  remedy  for  all  such  dam- 
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ages  as  the  appellant  may  be  able  to  show  he 
has  sustained.  The  North  Avenue  Railway 
Company,  one  of  the  corporations  forming  the 
Lake  Roland  Elevated  Railway,  was  incoi 
porated  under  article  23  of  the  Cpde,  and 
section  169  of  that  article  holds  every  railroad 
company  laying  its  tracks  upon  any  public 
street  responsible  for  "injuries  done  to 
private  property"  lying  upon  or  near  to  such 
street  "  by  such  location ;"  and  the  damages 
thus  occasioned  may  be  recovered  by  civil 
action.  Section  nine  of  the  ordinance  No. 
28,  already  referred  to  makes  the  payment  of 
such  damages,  when  judical ly  ascertained, 
absolutely  certain  or  suspends  the  operation 
of  the  road. 

Upon  a  full  and  most  careful  consideration 
of  the  whole  case  we  are  of  opinion  that  the 
decree  dismissing  the  biil  of  complaint  waa 
properly  passed  and  it  will  therefor  be  af- 
firmed. 

Decree  affirmed  with  costs  above  and  hetow* 

Bryan,   «/.,  dissenting: 

Robert  Garrett  is  the  owner  in  fee  simple 
of  a  lot  of  ground  in  the  city  of  Baltimore, 
situated  on  the  west  side  of  North  street, 
between  the  north  side  of  Eager  street  and 
the  south  side  of  Chase  street,  fronting  about 
four  hundred  and  thirty-six  feet  on  North 
street,  with  a  depth  of  one  hundred  and  sixty- 
eight  feet  westerly  to  Hunter  alley.  He  also 
owns  in  fee  another  lot  on  tlie  western  side 
of  North  street,  with  a  frontage  thereon  of 
about  three  hundred  and  fifty -six  feet,  and 
running  back  westerly  about  one  hundred  and 
sixty -eight  feet  to  Hunter  alley,  and  extend- 
ing from  the  north  side  of  Chiise  street  to  tho 
soutli  side  of  Biddle  street.  He  does  not  own 
the  fee  in  the  bed  of  North  street.  The  Lake 
Roland  Elevated  Railway  Company  lias  er- 
ected on  North  street  a  stune  abutment  in 
front  of  the  first  mentioned  lot.  This  abut- 
ment is  eighty  feet  long  and  fifteen  feet  and 
eight  tenths  wide,  and  Is  distant  about  nine 
feet  and  eight  inches  from  the  curb  line  on 
the  western  side  of  the  street.  It  commencea 
at  ^rade  at  the  northern  end.  and  ascends  at 
an  inclined  plane  until  it  reaches  tlie  height 
of  nine  feet  at  its  highest  point.  It  is  dis- 
tant about  ten  feet  six  inches  from  the  curb- 
Jine  on  the  eastern  side  of  the  street.  North 
street  is  a  public  highway,  having  a  width 
of  thirty -six  feet  between  the  curb  lines  on 
the  opposite  sides  of  the  street. 

The  stone  abutment  above-mentioned  waa 
erected  shortly  before  the  commencement  of 
proceedings  in  this  case.  Since  that  time 
an  iron  superstructure  has  been  placed  upon 
it  for  an  elevated  railroad.  Garrett  filed  a. 
bill  in  equity  for  a  injunction  to  restrain 
the  Lake  Roland  Company  from  placing  its 
elevated  railroad  structure  on  the  abutment 
and  praying  for  its  demolition  and  removal 
and  for  general  relief.  The  Lake  Roland 
Company  claims  the  right  to  erect  this  abut- 
ment under  the  authority  of  an  ordinance  of 
the  mayor  and  city  council  of  Baltimore. 
The  court  below  dismisped  the  bill  of  com- 
plaint. Before  we  examine  the  ordinance 
let  us  inquire  what  are  the  rights  of  the  com- 
plainant independently  of  its  provisions. 
When  North  street  was  opened  two  thirds  of 
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the  expense  of  its  construction  was  assessed 
upon  the  property  benefited  by  tlie  opening 
of  the  street.  The  existence  of  the  street  en- 
hanced the  value  of  the  coterminous  prop- 
erty, and  the  proprietors  were  required  to 
pav  the  price  of  this  enhancement  by  contrib- 
uting two  thirds  of  the  expense  of  the  im- 
provement. They  paid  for  something  quite 
distinct  from  the  rights  which  all  other  in- 
habitants of  the  city  had  in  the  street.  They 
of  course,  had  the  same  right  of  using  the 
street  as  belonged  to  the  general  public ;  but 
beyond  and  in  addition  to  this  right  they  ac- 
quired great  advantages  and  conveniences  by 
having  a  wide  public  street  in  front  of  their 
lots  of  ground.  These  advantages  and  con- 
veniences were  bought  and  paid  for ;  and  the 
monev  was  paid  for  the  purpose  of  increasing 
the  value  of  their  property.  These  advant- 
ages and  conveniences,  comprising  among 
other  things  facility  of  access,  adapted  the 
ground  to  those  uses  for  which  in  a  large 
city  is  most  desirable.  Ordinance  No.  28  of 
the  mayor  and  city  council  of  Baltimore 
(approved  April  8,  1891),  authorized  the  con- 
struction of  an  eleva<^  railway  by  the  cor- 
poration to  whose  rights  the  Lake  Roland 
Company  has  succeeded. 

The  fifth  section  of  this  ordinance  enacted 
that  the  said  corporation  should  have  power 
to  bridge  the  tracks  of  the  Northern  Central 
Railway  Company,  from  the  comer  of  Eager 
and  Noi*th  streets  to  the  comer  of  Saratoga 
and  North  streets;  and  to  make  the  proper 
and  necessary  elevated  structure  for  the  pur- 
pose of  effecting  said  crossing  and  the  ap- 
proaches thereto.  This  ordinance  has  been 
ratified  and  confirmed  by  the  Act  of  1893, 
chapter  113.  Wo  may  assume  for  all  the 
purposes  of  this  discussion  that  the  structure 
in  question  has  been  erected  in  conformity 
with  the  requirements  of  the  ordinance.  Its 
effect  upon  the  condition  of  the  street  is  very 
obvious.  It  very  seriously  impedes  travel 
and  transportation.  And  with  respect  to  the 
complainant  it  erects  an  impassable  barrier 
in  front  of  a  portion  of  his  property,  and  takes 
away  from  It  the  value  derived  from  a  front- 
age on  an  open  public  street  thirty-six  feet 
wide.  The  available  space  is  reduced  to 
about  ten  feet.  We  do  not  at  present  find  it 
necessary  to  make  an  estimate  of  the  damage 
thus  infiict«d.  The  testimony  shows  it  to  be 
very  great.  If  this  structure  had  not  been 
authorized  by  legislative  authority  it  would 
have  been  a  public  nuisance  of  aggravated 
character.  But  as  a  matter  of  course  it  can- 
not be  so  regarded  after  it  has  received  the 
sanction  of  the  general  assembly  and  the 
mayor  and  city  council  of  Baltimore.  Pri- 
vate rights,  however,  are  not  affected  by  any 
legislation,  which  has  taken  place.  They  are 
amply  secured  against  infringement  by  the 
declaration  of  rights.  Accord fng  to  the -nine- 
teenth article  "every  man  for  an  injury  done 
to  him  in  his  person  or  property,  ought  to 
have  remedy  by  the  course  of  the  law  of  the 
land,  and  ought  to  have  justice  and  ri^ht 
.  .  .  according  to  the  law  of  the  land." 
And  the  twenty- third  article  declares  that 
*'no  man  ought  to  be  .  .  .  deprived  of 
his  life,  liberty,  or  property  but  bv  the  judg- 
ment of  his  peers,  or  by  the  law  o!  the  land.** 
24  L.R.A. 


The  legislature  has  paramount  authority 
over  all  public  highways,  and  may  direct 
the  mode  in  which  they  are  to  be  used.  It 
has  seen  fit  to  confer  on  the  mayor  and  city 
council  of  Baltimore  the  power  to  regulate 
the  use  of  the  streets  in  that  city.  But  it 
has  never  been  supposed  that  either  the  leg- 
islature or  the  mayor  and  city  council  could 
exempt  a  private  corporation  from  responsi- 
bility for  any  wrongs  done  in  using  the 
streets  under  their  authority.  And  no  such 
proposition  has  been  maintained  in  the  argu- 
ment of  this  case.  When  the  city  in  the  ex- 
ercise of  its  cori)orate  powers  proceeds  to 
close  a  street  it  is  required  to  ascertain  by 
due  process  of  law  the  amount  of  damage 
which  will  be  done  by  closing  it,  and  to  pay 
over  to  each  one  who  is  injured  the  amount 
hfi  is  entitled  to  receive,  or  invest  it  in  city 
sf;ock  for  his  benefit,  before  the  street  is 
closed.  Public  Local  Laws,  art.  4,  g  806. 
In  this  way  those  persons  are  indemnified, 
who,  by  the  closing  of  a  street,  are  deprived 
of  the  advantages,  conveniences  and  valuable 
legal  r-ights  dependent  on  its  existence  as  a 
public  highway.  It  is  true  that  North  street 
has  not  liKeen  closed  by  the  proceedings  in 
this  case.  But  other  injuries  are  to  be  re- 
dressed by  the  remedies  which  the  law  has 
prescribed  as  appropriate  to  their  particular 
circumstances.  Where  a  railroad  company 
had  a  right  to  make  a  tunnel  in  a  street,  and 
in  the  careful  exercise  of  this  right  it  dam- 
aged the  walls  of  a  house,  it  was  held  that 
the  owner  of  the  house  was  entitled  to  re- 
cover compensation  for  the  injury,  even  al- 
though it  were  the  natural  or  inevitable  con- 
sequence of  the  act  which  was  authorized  by 
law.  Beaney'9  Case,  42  Md.  117.  In  the 
present  case  the  abutment  to  the  extent  of  its 
dimensions  subverts  and  destroys  every  pos- 
sible use  for  which  a  street  is  intended ;  it 
obstructs  the  access  to  the  property  adjacent 
to  it,  and  makes  it  impossible  fi  *  the  owner 
to  use  it  in  the  manner  in  which  he  has  a 
right  to  use  his  property. 

The  street  for  a  distance  of  eighty-eight 
feet  has  disappeared,  and  a  narrow  alley  has 
been  substituted  in  its  place.  Now,  admit- 
ting this  tq  be  an  injury  which  must  be  re- 
dressed, the  inquiry  is,  what  remedy  has  the 
law  declared  to  be  appropriate  to  such  a  case. 
If  the  ordinance  and  the  ratifying  statute 
cannot  exempt  the  Lake  Roland  Company 
from  responsibility  for  injuries  committed, 
it  must  follow  as  a  consequence  that  it  is 
liable  to  the  same  proceedings  as  any  other 
wrong-doer  under  similar  circumstances. 
The  appropriate  remedy  for  obstructing  a 
right  of  way  is  an  injunction  to  remove  the 
obstruction.  This  was  clearly  decided  in 
White  V.  Flannigain,  1  Md.  525,  54  Am. 
Dec.  668.  In  general  terms,  the  rule  in  equ- 
ity is  stated  to  be  that  an  injunction  will 
not  be  granted  "  when  a  trespass  is  fugitive 
and  temporary,  and  adequate  compensation 
can  be  obtained  in  an  action  at  law."  But 
the  rule  does  not  imply  that  where  a  tres- 
passer is  destroying  the  property  of  another 
person,  equity  will  refuse  to  interfere,  be- 
cause the  value  of  the  property  might  be  re- 
covered in  an  action  at  law.  Every  man  is 
entitled  to  the  use  and  enjoyment  of  his  prop- 
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«rty  in  aoy  lawful  manner  which  suits  hla 
wishes  and  purposes.  Hence  there  is  a  nee- 
essarj  limitation  or  explanation  to  the  gen- 
«nil  rule.  An  injunction  will  be  issued 
where  the  trespass  reaches  to  the  substance 
and  value  of  the  estate,  and  goes  to  the  de- 
fitruction  of  it  in  the  character  in  which  it 
enjoyed,  or  where  it  would  impair  the  just 
«njojment  of  it  in  the  future.  White  ▼.  Man- 
nigain,  1  Md.  545,  54  Am.  Dec.  668 ;  Shipley 
Y.  miter,  7  Md.  419-415,  61  Am.  Dec.  871 ; 
fitory,  Eq.  Jur.  §  928.  In  White  ▼.  Fianni- 
■gain  it  was  said :  **  We  have  seen  that  the 
complainant  is  entitled  under  an  implied 
<x>venant  to  a  right  of  way  over  the  fortv-five 
foot  street.  Any  obstruction  which  denies 
the  exercise  and  use  of  this  right  works  ir- 
reparable mischief  to  the  street,  as  a  street. 
The  thinff  ruined  by  the  obstruction  is  a 
«treet.  ana  as  in  the  case  of  the  mine,  the 
complainant  on  the  principle  there  recog- 
nized has  a  right  to  the  aid  of  a  court  of 
equity.  What  he  complains  of  is  the  de- 
struction of  the  street.  He  is  entitled  to  the 
enjoyment  of  it  as  a  street. " 

•In  Coming  v.  Ta/wrrey  6  Johns.  Ch.  499, 
2  K  ed.  178,  a  bill  was  filed  for  an  injunc- 
tion to  restrain  the  defendant  from  obstruct- 
ing Vestry  street,  in  the  city  of  New  York, 
averring  that  he  was  building  a  house  upon 
it,  to  the  great  injury  of  the  plaintiffs,  as 
owners  of  Tots  on  and  adjoining  that  street. 
Chancellor  Kent  granted  the  injunction,  say- 
ing that  it  was^a  special  grievance  to  the 
plaintiffs,  affecting  the  enjoyment  of  their 
property  and  the  value  of  it.  The  obstruc- 
tion was  not  only  a  common  or  public  nui- 
sance, but  worked  a  special  injury  to  the 
plaintiffs."  Of  course,  in  the  present  case 
the  complainant  cannot  maintain  that  the  ob- 
•traction  is  a  public  nuisance,  but  he  is  en- 
titled to  protection  against  **  a  special  griev- 
ance affecting  the  enioyment  of  his  property, 
and  the  value  of  it.  ^  In  Hart  v.  Buekner,  2 
U.  8.  App.  488,  54  Fed.  Rep.  925,  the  court 
says:  ''Owners  of  lots  abutting  on  and  ad- 
jacent to  a  public  street  of  a  city,  even  if  not 
•owners  of  a  fee  in  the  street,  have  the  right 
of  access  and  the  right  of  quiet  enjoyment, 
and  such  rights  are  property  which  may  be 
protected  by  injunction  when  invaded  with- 
out legal  authority. "  From  many  other  cases 
illustrating  this  point,  we  will  select  two 
from  the  Supreme  Court  of  the  United  States. 

In  8t,  Pavl  d  P.  B.  €h.  v.  Sehurmeier,  74 
U.  8.  7  Wall.  272,  19  L.  ed.  74.  the  complain- 
ant  alleged  that  the  railroad  company  was 
constructing  a  railroad  track  over  and  along 
a  public  street,  levee  and  landing  in  front  of 
certain  real  estate  in  the  citv  of  St.  Paul, 
belonging  to  him,  and  that  the  purpose  was 
to  ran  cars  thereon  for  the  transportation  of 
freight  and  passengers,  and  if  this  purpose 
aliould  be  carried  into  effect  the  street,  levee 
and  landing  could  not  be  occupied  and  used 
for  the  purposes  for  which  they  were  con- 
structed, and  to  which  they  were  dedicated, 
and  that  his  premises  would  be  rendered  use- 
less and  valueless.  The  railroad  company 
denied  that  Schurmeier  was  the  owner  of  the 
fee  in  the  street,  and  set  up  title  in  itself  as 
grantee  of  the  state  of  Minnesota.  It  was 
«hown  in  evidence,  among  other  things,  that 
24L.aA« 


the  person  under  whom  Schurmeier  claim  tl* 
tie  had  bv  certain  formal  proceedings  dedi- 
cated to  the  public  the  street,  levee  and  land- 
ing ;  and  it  was  contended  that  therebv  under 
the  laws  of  Minnesota  the  entire  fee  was 
vested  in  the  state.  It  was  also  shown  that 
the  city  ot  St.  Paul  claimed  entire  control 
over  the  said  premises,  and  had  established 
a  grade  for  the  same.  In  reference  to  the 
statute  which  was  alleged  to  vest  the  fee  in 
the  state,  the  court  said  :  ''Suppose  the  con- 
struction of  that  provision,  as  assumed  by 
the  respondents,  is  correct,  it  is  no  defence 
to  the  suit,  because  it  is  nevertheless  true, 
that  the  municipal  corporation  took  the  title 
in  trast,  inpliealy,  if  not  expressly  desig- 
nated by  the  acts  of  the  party  in  making  the 
dedication.  They  could  not,  nor  could  the 
state,  convey  to  the  respondents  any  right  to 
disregard  the  trast,  or  to  appropriate  the 
premises  to  any  purpose  which  would  render 
valueless  the  adjoining  real  estate  of  the  com- 
plainant. " 

It  was  decreed  that  the  railroad  company 
should  be  enjoined  from  the  further  prosecu- 
tion of  its  work,  and  that  it  should  remove 
from  the  street,  levee  and  landing  in  front 
of  Schurmeier 's  premises  all  tracks,  trestle 
works,  buildines  and  obstructions  of  every 
kind  which  it  had  constructed  for  railroad 
purposes.  In  Barney  v.  Keokiik,  94  U.  S. 
824,  24  L.  ed.  224,  it  appeared  among  other 
things  that  a  railroad  company  had  erected 
in  Water  street,  in  the  city  of  Keokuk,  a 
permanent  and  substantial  building,  and  that 
It  covered  the  whole  of  the  front  of  the  plain- 
tiff's lots  binding  on  the  street.  The  circuit 
court  decided  that  the  railroad  company  had 
acquired  from  the  municipal  authorities  a 
rignt  to  lay  down  their  trucks  in  the  street, 
but  the  assent  of  the  municipality  could  not 
confer  the  right  to  erect  this  building  in  the 
street.  The  supreme  court  said :  "  The  con- 
stuction  of  a  permanent  freight  depot  in 
Water  street  was  an  unauthorized  and  im- 
proper occupation  of  that  street.  It  was  a 
total  obstruction  of  the  passage ;  and  this,  as 
we  have  said,  cannot  be  created  or  allowed. 
It  is  subversive  of  and  totally  repugnant  to 
the  dedication  of  the  street,  as  well  as  to  the 
rights  of  the  public.*'  It  may  be  said  that  in 
this  case  the  complainant  is  not  entirely  de- 

g rived  of  the  use  of  the  street.  This  is  true. 
;ut  there  is  a  very  serious  impediment  to  the 
use  of  the  street  by  vehicles;  although  the 
obstruction  is  not  total.  A  solid  stone  struct- 
ure eighty-eight  feet  long  and  about  sixteen 
feet  wide,  ascends  from  the  grade  of  the  street 
to  a  heighth  of  nine  feet.  Before  its  erection 
there  was  an  open  street  in  front  of  Garrett's 
lot  measuring  thirty-six  feet  from  curb  to 
curb ;  the  open  space  in  front  of  his  lot  has 
been  so  much  reduced  that  it  measures  less 
than  ten  feet.  He  is  not  deprived  of  all  use 
of  his  lot,  but  he  is  prevented  from  the  ad- 
vantageous use  of  it  which  he  has  a  rieht  to 
make,  and  upon  which  its  value  very  large- 
ly depends. 

It  cannot  be  said  that  his  property  has 
been  destroyed ;  but  in  the  language  of  the 
authorities  the  injuries  reaches  to  the  very 
substance  and  value  of  the  estate,  and  goes 
to  the  destractlon  of  it  in  Use  character  in 
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which  It  has  been  enjoyed.  And  it  impairs 
the  just  etijo>ment  of  the  property  in  the 
future.  This  last  circumstance  is  one  of  the 
tests  ^iven  by  Judge  Story  to  determine  the 
propriety  of  an  injunction,  titory,  £q.  Jur. 
^  928.  If  an  individual  should  blockade  the 
access  to  the  complainant^s  lots,  and  say  to 
him,  "you  may  sue  me  for  damages  and  re- 
cover full  compensation  for  the  injury  which 
I  liave  done  to  you  ;**  a  court  of  eouity  would 
not  tolerate  such  an  excuse  for  tiie  trespass, 
but  would  order  the  removal  of  the  obstruc- 
tion. In  whatever  way  the  city  council  may 
authorize  the  public  use  of  the  stieets  for 
railroad  purposes,  it  can  in  no  manner  dimin- 
ish or  disparage  private  rights  in  connec- 
tion with  them.  These  are  under  the  protec- 
tion of  the  law  of  the  land  and  any  invasion 
of  them  must  be  redressed  by  the  onlinary 
process  of  the  tribunals  of  justice.  It  is  not 
competent  for  the  city  council  (with  or  with- 
out tlie  sanction  of  the  legislature)  to  debar 
an  injured  party  from  a  resort  to  the  ordinary 
remedies  provided  by  the  law  of  the  land  for 
the  protection  of  property,  and  to  restrict  him 
to  an  action  for  damages.  If  any  such  effect 
be  attributed  to  the  ninth  section  of  the  Or- 
dinance of  the  mayor  and  city  council  of 
April  8,  1891,  it  must  be  determined  that  for 
such  purpose  it  is  simply  void. 

In  &Jirien  v.  Baltimore  Belt  R.  Co.,  74  Md. 
868,  18  L.  R.  A.  126,  it  was  decided  that  as 
there  had  not  been  a  physical  invasion  of  the 
property  of  the  complainant  by  the  railroad 
company  there  was  no  taking  of  private  prop- 
erty within  the  meaning  of  the  constitution, 
anu  that  therefore  there  was  no  ground  to  re- 
quire a  condemnation  before  proceeding  with 
the  work  of  the  railroad.  The  complainant 
was  the  owner  of  property  abutting  on  a  street 
in  which  the  railro^vd  company  was  making 
a  cut  so  as  to  provide  an  entrance  to  a  tunnel, 
which  it  was  authorized  to  construct.  The 
injury  to  the  complainant  was  not  regarded 
as  serious.  It  would  not  therefore,  accord- 
ing to  the  principles  above  stated,  have  jus- 
tified an  injunction.  Let  us  quote  from  the 
language  of  the  court:  *'It  is  not  charged 
or  in  any  way  claimed  that  the  plaintiiT  will 
be  deprived  of,  or  seriously  hindered  in  the 
right  of  access  to  his  property  from  the  street 
by  the  making  of  the  cut.  .  .  .  The 
street  after  the  cut  is  made,  will  still  re- 
main in  front  of  the  plaintiff's  property  on 
the  east  side  of  the  cut,  about  forty  one  feet 
wide.  There  is  no  question  therefore,  pre- 
sented here  as  to  the  right  of  the  plaintiff  to 
compensation  for  obstructing  access  to  his 
properly  from  the  street,"  page  871.  This 
passtige  shows  a  marked  difference  between 
that  case  and  the  present  case. 

I  see  nothing  to  defeat  the  complainant's 
right  to  such  relief  as  a  court  of  equity  is 
able  to  give  him,  unless  he  has  lost  it  by 
delay  in  instituting  these  proceedings.  The 
evidence  does  not  show  the  precise  time  at 
which  the  abutment  was  completed ;  but  the 

Elans  for  the  elevated  road  were  approved 
y  the  city  commissioner  July  the  twenty- 
eighth,  eighteen  humlred  and  ninety-two, 
ami  the  bill  of  complaint  was  filed  Novem- 
ber the  fifteenth,  of  the  same  3'ear.  The  su- 
per«;trn';ture  was  placed  on  the  abutmcni  after 
24  L.  R.  A. 
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the  filing  of  the  bill.  There  could  not  hay* 
been  much  delay  on  the  part  of  the  com- 
plainant in  instituting  these  proceedings; 
certainly  not  so  much  as  would  defeat  nia 
right  to  relief  on  the  ground  of  laches,  or 
acquiescence  in  the  construction  of  the  abut- 
ment. The  usual  course  would  be  to  decree 
a  removal  of  the  obstruction,  and  this  ought 
to  be  done  in  the  present  instance,  if  it  were- 
necessary,  for  the  protection  of  the  complain- 
ant's interests.  But  a  court  of  equity,  ia 
the  exertion  of  its  powers,  is  always  gov- 
erned by  a  benignant  sense  of  justice,  and 
never  even  in  the  redress  of  wrongs  inflicts- 
needless  injury.  The  removal  of  the  abut- 
ment would  prevent  the  Lake  Roland  Com- 
pany from  making  efficient  use  of  its  road, 
and  would  cause  incalculable  damage  to  it» 
business.  We  ought,  therefore,  to  forbear  to 
order  the  removal  if  it  will  repair  the  in- 
jury which  it  has  produced.  It  has  been 
often  said  that  the  granting  or  refusing  an 
injunction  is  a  matter  resting  in  the  sound 
discretion  of  the  court.  This  may,  perhaps^ 
be  considered  rather  a  yatrue  statement.  But, 
however,  in  exercising  this  jurisdiction,  the 
courts  take  into  view  all  the  facts  affecting 
the  rights  of  the  parties  concerned,  and  frame 
their  decisions  in  such  manner  as  to  do  com- 
plete justice  between  them. 

They  may  grant  an  injunction  on  terms, 
and  they  may  dissolve  it  on  terms.  We  da 
not  fail  to  see  that  in  this  case  a  rigid  ap- 
plication of  abstract  rules  of  procedure  would 
do  more  injustice  than  it  would  remedy. 
But  by  reason  of  the  plastic  character  of 
equity  practice,  we  are  enabled  to  mould 
our  decree  in  this  case  in  such  manner  as  to- 
attain  substantial  justice.  A  notable  in- 
stance in  which  the  relief  was  modified  ta 
suit  the  circumstances  of  the  case  may  be 
found  in  Qreen  v.  Drummond,  81  Md.  71,  1 
Am.  Rep.  14,  although  it  was  entirely  dif- 
ferent from  that  prayed  in  the  bill  of  com- 
plaint. A  bill  in  equity  was  filed  for  the 
specific  performance  of  a  contract  for  the 
purchase  of  real  estate.  The  court  decided 
that  specific  performance  could  not  be  de- 
creed ;  but,  nevertheless,  as  the  complainant 
had  expended  money  on  the  faith  of  the  con* 
tract,  it  decreed  him  pecuniary  compensa- 
tion. The  complainant  contends  that  the 
Lake  Roland  Company  has  no  right  to  de- 
prive him  of  the  means  of  access  to  his  prop- 
erty, and  of  the  other  benefits  of  the  street, 
without  first  making  him  compensation  to* 
be  agreed  upon  between  them,  or  to  l)e  ascer- 
tain^ by  condemnation  under  the  right  of 
eminent  dciiiain.  According  to  the  decision' 
in  0*Bften  y.  Baltimore  Belt  R.  Co.,  we  can- 
not sustain  his  position  that  this  is  a  ca&e 
for  tiie  exercise  of  the  right  of  eminent  do- 
main. If,  how*ever,  there  had  been  a  con- 
demnation of  this  kind,  he  would  have  been 
awarded  a  sum  of  money  sufficient  to  com- 
pensate him  for  the  rights  taken  from  him. 
if  we  render  a  decree  in  his  fayor  for  this- 
amount,  we  will  satisfy  the  demands  of  jus- 
tice as  fully  as  we  are  able  to  do  under  the 
circumstances  of  this  case.  We  ought,  there- 
fore, to  compute  from  the  evidence  the 
amount  of  the  damage  which  has  l)een  done 
to  him.   and  decree  that  the  Lake  Roland 
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Oompuiy  ah*n  pay  fhls  ram  to  bim.  If  it 
•hall  not  be  paid  witbin  ninety  days,  we 
ought  to  order  the  abutment  to  be  removed. 


8arab  VAN  WITSEN  a  (U.,  Appt$., 
Bertha  GUTMAN. 
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The  easement  of  ma'almtiliiff  owner  In  a 
pablle  allesFt  bUd  out  by  tbe  orUrlnal  icrantor 
of  the  laDd,  who  oooveyed  it,  with  referenoe  to 
the  alley  as 'a  boundary,  cannot  be  taken  away 
for  private  lue  by  an  ordinance  doainv  the  alley. 

(June  20,  IBM.) 

APPEAL  by  complainants  from  a  decree  of 
tbe  Circuit  Gour(,  No.  2,  of  Baltimore  City 
in  favor  of  defendant  in  a  suit  brought  to  en- 
join defendant  from  erecting  an  obetruction 
across  an  alley.    Reversed. 

Tbe  facts  are  stated  in  the  opinion. 

Me88r%,  W,  B.  Tmndle  and  Gans  * 
Haman,  for  appellants: 

If  one  sells  lots  fronting  on  a  public  road  and 
the  road  be  afterwards  vacated,  and  tbe  rights 
of  the  public  cease,  he  may  not  close  it  up 
against  bis  vendees,  for  his  grant  estops  him. 

Flitt  V.  Cox,  48  Pa.  488;  Parker  v.  amith,  17 
Mass.  418,  9  Am.  Dec  167;  Parker  v.  Fror 
mingham,  8  Met  267;  Wasbb.  Easem.  14th  ed. 
pp.  86,  266. 

Tbe  grantees  of  the  lots  are  entitled  as  pur- 
chasers to  have  the  interval  or  space  of  ground 
left  forever  open  as  a  street,  and  to  tbe  rigbt 
of  usinff  tbe  way  for  every  purpose  that  may 
beuBualand  reasonable  for  tbe  accommodation 
of  the  granted  premises.  Neither  the  corpora- 
tion of  the  city  nor  state  authorities  nor  the 
grantor  can  do  any  act  to  impair  their  rigbt  or 
restrict  the  grantees  in  the  enjoyment  of  it. 

W/iite's  Bank  of' Buffalo  v.  NiehoU,  64  N.  Y. 
65;  BimU  v.  New  Fork  Oeni,  R.  Co.  23  N.  Y. 
64;  Baltimore  A  0,  R.  Co.  v.  Gould,  67  Md.  68. 

The  public  may  abandon  its  right  without 
impairing  tbe  private  easement 

Lewis.  Em.  Dom.  §  184. 

Whether  this  particular  ordinance  provides 
for  a  condemnation  of  the  private  rights  of  the 
appellants  in  Jew  alley  for  a  public  use,  a  use 
by  tbe  public,  or  for  a  private  use,  a  use  by  a 
private  person,  is  a  Judicial  question. 

yeu>  Central  Coal  Co.  v.  Qeorg^i  Creek  Coal 
<£  Iron  Co,  8*;  Md.  561. 

It  is  to  be  decided,  not  by  the  language  of 
the  ordinance,  but  by  the  nature  of  the  use  to 
which  the  land  to  be  condemned  is  to  be 
applied. 

He  DeanniOe  Cemetery  A$8o.  66  N.  Y.  569, 
23  Am.  Rep.  86;  Be  Toteneend,  89  N.  Y.  174; 


Coiter  ▼.  Tide  Water  Co.  18  N.  J.  Eg.  64; 
MeQuiUen  ▼.  Eatton,  42  Ohio  Rt  202;  Be  Hi- 
aaara  Falie  4  W.  B.  Co.  108  N.  Y.  875;  8t. 
Joeep/i  Terminal  B.  Co.  v.  Hannibal  d  Si.  J, 
R  &.  U  Mo.  !m;  Be  SpUt  Bock  Cable  Bead  Co. 
58  Hun,  851. 

'  'Incidental  benefits"  to  tbe  public,  where  the 
primary  purpose  of  the  law  or  ordinance  isihe 
promotion  of  private  advantage  or  prosperity, 
do  not  constitute  tbe  use  for  which  the  property 
is  to  be  condemned,  a  public  use. 

CUieene  Saa.  A  L  Ano.  of  CieuHand  ▼.  To- 
peka,  87  U.  8.  20  Wall.  655,  22  L.  ed.  455:  Be 
Eureka  Batin  Warehouse  A  i^g.  Co.  96  N.  Y. 
42;  Yamer  t.  MaHin,  21  W.  Va.  684;  Cooley, 
Const  Law,  pp.  658,  654. 

Public  use  is  use  by  the  public 

Lewis,  Em.  Dom  $  165. 

It  is  said  that  tbe  property  of  the  appeTlants 
in  the  alley  may  have  been  taken  for  pbblic 
use.  The  fact  that  the  appellee  is  now  about 
to  build  or  extend  her  warehouse  upon  it.  If 
immaterial.    This  position  is  untenable. 

Belcher  tifugar  Befinery  Co.  v.  St.  Louie  Grain 
Elevator  Co.  82  Mo.  121:  People  v.  Palatine 
Highway  Comre.  53  Barb.  70;  Weet  Biver 
Bridge  Co.  ▼.  Dix,  47  U.  S.  6  How.  507,  12  L. 
ed.  585. 

When  tbe  major  and  city  council  of  Bal- 
timore pass  an  ordinance  to  condemn  private 
rights  for  what  the  courts  will  declare  to  be  a 
private  purpose,  ihey  are  not  acting  within  the 
scope  of  their  powers. 

Baltimore  v.  Clunet,  28  Md.  467;  8  Am.  A 
Eng.  Encvdop.  Law,  p.  678;  Norton  v.  Shelby 
County,  118  U.  8.  425,  80  L.  ed.  178;  Aiberger 
V.  Baltimore,  64  Md.  6. 

Any  one  injured  by  the  attempt  to  assert  a 
supposed  right  founded  upon  an  unconstitu- 
tional law,  has  the  right  to  protect  bim?e1f  in 
a  direct  proceeding  against  tbe  person  assert- 
ing the  snppoj^ed  right. 

Aorrie  v.  Abingdon  Academy,  7  Gill  ft  J.  7; 
WiUiar  v.  Baltimore  Butchers  Loan  db  Annuity 
Asso.  45  Md.  646;  Bradthaw  v.  Lankford,  11 
L.  R.  A.  582,  78  Md.  428. 

Tbe  mayor  and  city  council  baye  no  rigbt 
to  condemn  private  rights,  except  for  public 
use. 

iloye  V.  Swan,  5  Md.  244. 

Messrs.  Steele*  Semmes  A  Carey,  for 
appellee: 

Laws  autborisinff  municipal  corgporations  to 
open  or  close  public  streets  and  alleys  or  por- 
tions thereof,  when,  in  their  opinion  public 
welfare  or  convenience  may  require,  are  con- 
stitutional, and  such  opening  or  closing  is  a 
public  use. 

2  Dill.  Mun.  Corp.  §  666;  Elliott,  Roads  A 
Streets,  p.  664;  Baltimore  v.  Bouldin,  28  Md. 
828. 

Jew  alley  is  a  public  alley,  and,  therefore, 
the  mayor  and  city  council  of  Baltimore  have 
full  power  and  authority,  under  sections  806- 
808,  article  4,  Public  Local  Laws,  to  close  any 


Note.— In  connection  wltn  the  above  cajie  which 
emphsslzeB  the  limitation  of  public  authority  over 
biirbways  to  public  purposes,  see.  as  showing  the 
tame  limitation.  Smith  v.  McDowetl  (111.)  28  L.  R. 
A.  808;  Schopp  v.  St.  Louis  (Mo.)  20  L.  R.  A.  783:  New 
Haven  v.  New  Haren  ft  D.  R.  Co.  (Ck>nii.)  IB  L.  R. 
A.tU. 

For  rig'ht  of  abutting  owner  to  oompensatlon 
94L.R.A. 


when  hiirh  way  is  closed  by  the  aut^orities,  see  Buhl 
V.  Fort  Street  UnloD  Depot  Go.  rMlch.)  23  L.  EL  A. 
882;  Levee  Dist  No.  9  v.  Farmer  (CaU  28  Lb  R.  A. 
888.  and  note  to  Selden  v.  Jacksonville  (Fla.)  14  L.  R. 
A.  870. 

Oompare  also  on  the  question  of  use  of  slley  for 
private  purposes  tbe  ease  of  Field  v.  Barling,  poit» 
p.  408. 


See  also  24  L.  R.  A.  406. 
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portion  thereof,  which,  In  their  opinion,  the 
public  welfare  or  convenience  may  require. 

There  beinfc  a  grant  by  ihe  legislature  of  ex- 
press power  to  the  mayor  and  city  council  to 
«loee  up,  in  whole  or  in  part,  any  street  or 
•alley  In  Baltimore  city,  which,  in  their  opin- 
ion, the  public  welfare  or  convenience  ma^ 
Inquire;  and  the  mayor  and  city  council 
having  declared,  by  the  passage  of  the  ordin- 
ance, that,  in  their  opinion,  the  public  wel- 
fare or  convenience  requires  the  d  'Slng  of 
Jew  alley  in  part,  this  court  cannot  inquire 
into  the  question  as  to  whether  or  not  that  dis- 
cretion was  properly  exercised  unless  It  be 
charged  that  the  ordinance  was  the  result  of 
fraud,  or  a  corrupt  bargain,  and  this  having 
been  disclaimed  by  the  plaintiflTs  counsel, 
there  is  no«hing  to  aive  this  court  Juristiictioo. 

Methodist  Protestant  Church  v.  B*tUitnar$, 
6  Gtll,  891,  48  Am.  Dec  540;  Baltimare  v. 
aunet,  d8  Md.  449;  BalUmoreY.  Bouldin,  28 
Md.  375;  Brooks  v.  BcUHmore,  48  Md.  266; 
Atberg&r  v.  Baltimore,  64  Md.  1;  Central  8at>. 
Bank  of  Baltimore  v.  Baltimore,  71  Md.  515; 
Friedenwxld  v.  Shipley,  74  Md.  224;  Elliott, 
Roads  A  Streets,  p.  664,  2  Dill.  Muo.  Corp.  § 
600;  Lewis,  Km.  Dom.  g  2^8;  1  Dill.  Mun. 
Corp.  ^  82{5,  and  noU  on  p.  896;  Pidaek  v.  San 
Francisco  Orphan  Asylum  Trustees,  48  Cal. 
490;  Bpugel  v.  Qaneberg,  44  Ind.  418;  T^ransyt- 
tania  Univerhity  v.  Lexington,  8  B.  Mon.  25, 
88  Am.  Dec.  178;  UcQet^s  App.  114  Pa.  470. 

The  ordinance  having  provided  due  com- 

gensation  for  the  damage  done  the  appellants 
y  the  closing  of  the  aUey,  the  effect  of  said 
closing  is  to  vest  the  fee  of  the  bed  of  that 
portion  of  the  alley  either  in  the  heirs  of  the 
original  grantor  or  in  the  owner  of  the  abut- 
ting property  absolutely  free  from  anv  claim 
for  any  public  or  private  right  therein,  and 
may  be  used  by  such  owner  as  any  other 
property. 

liunt  T.  Brown,  75  Md.  481;  Peabody 
Seights  Co.  ▼.  SadUer,  68  Md.  588,  52  Am. 
Rep.  519;  KimlhxU  v.  Kenosha,  4  Wis.  821; 
Bensselaer'r,  Leopold,  IW  Ind.  29. 

It  is  somewhat  difficult  to  understand  how 
an  ordinance  passed  in  the  precise  terms  of 
the  act,  giving  the  power,  can  be  in  excess  of 
the  power  so  jBven. 

Dill.  Mun.  Corp.  g  601. 

The  legislature  has  given  the  power.  The 
dt^  has  declared  that  the  necessity  for  Its  ex- 
ercise exists.  What  more  is  needed?  Wherein 
lies  the  excess? 

1  Dill.  Mun.  Corp.  §  828;  Haynes  ▼.  Cape 
May,  50  N.  J.  L.  55,  and  authorities  hereto- 
fore quoted  to  sustain  the  appellee's  fourth 
proposition. 

The  subsequent  use  of  the  bed.of  the  alley 
or  street  is  immaterial. 

Whitsett  V.  Union  Depot  A  B,  Co,  10  Colo. 
248;  Spirgel  y.  Qansbery,  44  Ind.  418;  Ander- 
son V.  TurbeviUe,  6  Coldw.  150;  McQee^s  App, 
114  Pa.  477;  Rensselaer  ▼.  Leopold,  106  Ind. 
29. 

Conceding  for  the  sake  of  the  argument 
that  Mrs.  Qutman  does  derive  a  peculiar  beoe- 
fit  from  the  closing  of  the  alley,  still  this  does 
not  make  the  ordinance  bad. 

Ifew  Central  Coal  Co.  ▼.  George's  Creek  Coal 
dk  Iron  Co.  87  Md.  587. 

The  fact  that  certain  persons  are  benefited 
24  L.  a  A. 


and  others  damaged  by  the  pmpoaed  apprt^ 
priation  of  propetiy  to  public  uses  does  not  in- 
validate the  proceedings. 

McOf^s  App  114  Pa.  470;  Be  Center  Street, 
115  Pa.  247;  Shinkler.  Covington,  88  Ky.  420. 

BrysA.  /.,  delivered  the  opinion  of  the 
court: 

Tiie  appellants  were  complainants  in  the 
court  below.  They  tiled  a  bill  in  equity  in 
the  circuit  court  No.  2,  of  Baltimore  city 
against  Mrs.  Bertha  Outman.  It  was  alleged 
that  she  was  engaged  in  erecting  a  permanent 
stone  and  brick  wall  across  the  southern  part 
of  Jew  alley  in  tlie  city  of  Baltimore,  and 
that  this  wall  will  completely  deprive  com- 
plainants  of  their  right  of  way  over  a  portion 
of  said  alley.  The  prayer  of  the  bill  of 
complaint  was  that  the  defendant  should  be 
perpetually  enjoined  from  obstructing  the 
alley,  and  that  she  should  be  required  to  take 
down  and  remove  the  wall  which  had  becm 
erected.  The  defendant  filed  her  answer,  and 
after  testimony  and  hearing,  the  court  dla- 
missed  the  bill  with  costs. 

All  of  the  parties  to  this  suit  deduce  their 
title  from  the  same  grantors  through  sundry 
mesne  conveyances.  In  1829,  the  trustees  for 
the  owners  of  a  tract  of  land  in  the  city  of 
Baltimore  made  a  plat  of  the  property,  and 
on  said  plat  laid  off  and  designated  certain 
lots,  and  an  alley  running  through  said  prop- 
erty from  north  to  south.  Mrs.  Gutman  is 
now  the  owner  of  ten  of  these  lots ;  five  of 
them  bounding  on  the  east  side  of  the  alley, 
and  Aye  lying  directly  opposite  on  the  west 
side.  The  complainants  own  other  lots 
bounding  on  the  eastern  side  of  the  alley. 
The  first  deed  in  point  of  time,  mentioned  in 
the  record,  which  conveys  any  of  these  lots  is 
a  lease  from  the  trustees  to  Skipwith  H.  Coale 
for  ninety-nine  years,  with  the  usual  cove- 
nants for  renewal.  It  is  dated  October  81, 
1829.  It  descri  bed  one  of  the  1  i  ncs  as  runn  i  ng 
''to  a  public  alley  laid  out  by  the  trustees, 
and  called  Jew  alley;  thence  bounding  on 
said  Jew  alley  southerly,  etc.,  etc."  All  of 
the  conveyances  under  &nd  through  which  the 
complainants  claim  contain  certain  references 
to  this  alley  as  one  of  the  boundaries  of  thuir 
.lots.  This  alley  runs  from  Marion  street  on 
the  south  to  Lexington  street  on  the  north, 
and  is  eighteen  feet  wide  at  the  southern  and 
twelve  feet  wide  at  the  northern  end.  Mrs. 
Gutman *s  lots  lie  at  the  southern  end,  front- 
ing seventy-three  feet  five  inches  on  each  side 
of  it.  Her  deeds  do  not  appear  on  record, 
but  her  title  is  admitted  by  agreement  of 
counsel.  We  infer  that  it  is  leasehold,  but 
its  character  is  not  distinctly  stated ;  nor  is  it 
of  any  consequence  in  enabling  us  to  decide 
the  question  in  this  case.  On  May  8,  1893k 
the  iaayor  and  city  council  of  Baltimore 
passed  two  ordinances.  The  first  authorized 
and  directed  the  condemnation  and  closing 
of  that  portion  of  Jew  alley  which  bouncS 
each  side  of  the  lots  of  Mrs.  Gutman.  Pro- 
ceedings for  the  closing  of  the  alley  have 
been  conducted  according  to  the  regular  forms 
required  by  law.  And  claiming  authority 
from  the  ordinance  and  the  proceedings  there- 
under, Mrs  Gutman  has  commenced  to  build 
the  wall  in  the  bed  of  the  alley,  which  the 
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eomplalnants  seek  to  abate.  8he  also  claims 
the  title  to  the  bed  of  the  alley  in  fee.  The 
mayor  and  city  council  of  Baltimore  have 
kept  this  alley  in  repair  for  more  than  twenty 

Sears,   and  have  exercised  control  over  it 
uring  all  that  time. 

The  questions  in  the  cause  hare  been  argued 
on  both  sides  with  remarkable  ability  by  the 
respective  counsel. '  The  court  is  fully  mind- 
ful of  their  great  importance,  and  of  the  de- 
licate nature  of  the  duty  which  it  is  required 
to  perform.  We  think  that  the  al ley  ic  ques- 
tion was  dedicated  to  the  public  as  a  high- 
way by  the  lease  to  Coale  in  1829.  The  lot 
is  described  as  bounding  on  a  **  public  alley,* 
desi  gnated  as  Jew  al  ley.  Now,  under  the  ac- 
cepted authorities,  there  ought  to  be  no  ques- 
tion as  to  the  meaning  of  this  description. 
It  was  in  legal  effect  an  impli^  covenant 
that  Coale  should  have  a  right  of  way  over 
the  alley  as  a  public  alley.  This  question 
was  decided  in  Flannigain*$  Ctue,  1  Md.  625, 
54  Am.  Dec.  668 ;  and  in  JUoaU^i  Com,  6  Md. 
814,  61  Am.  Dec.  276.  In  McMurray  v. 
Baltimore,  54  Md.  108-112,  the  legitimate 
oonsequences  of  this  ruling  was  stated.  The 
court  said:  "Where  an  owner  of  land  ex- 
hibits a  map  of  It,  in  which  a  street  is  de- 
fined, thouffh  not  yet  opened,  and  sells  build- 
ing lots  with  front  or  rear  on  the  street,  and 
makes  no  express  reservation,  he  dedicates  the 
street  for  public  use,  and  if  in  a  city  sur- 
renders it  for  all  public  purposes."  And  in 
Baltimore  A  0.  R,  Co,  v.  OoaUL,  tTl  Md.  60- 
63,  it  was  considered  as  settled  that  under 
such  circumstances  there  was  a  dedication  of 
a  street  to  the  use  of  the  public  as  a  street. 
It  is  thought  that  no  one  will  suppose  that 
there  can  be  any  difference  between  the  modes 
of  dedicating  a  public  alley  and  a  public 
street.  As  a  matter  of  course,  whatever  ri  ghts 
in  the  alley  may  have  been  conveyed  subse- 
quently to  the  lease  to  Coale,  they  were  sub- 
ordinate to  the  public  right  acquired  by  the 
dedication.  The  city  of  Baltimore  accepted 
the  dedication,  and  dealt  with  the  alley  as 
one  of  its  highways.  The  mayor  and  city 
council  of  Baltimore  has  the  general  power 
to  close  any  street  or  alley,  or  anjr  part  of 
any  street  or  alley,  according  to  their  discre- 
tion. They  are  to  be  governed  by  their  own 
opinion  of  the  public  welfare  and  conveni- 
ence. But  they  must  provide  for  ascertain- 
ing the  amount  of  damages  to  any  owner  or 
possessor  of  land,  which,  will  be  caused  by 
the  closing,  and  for  paying  compensation  to 
him,  or  investing  the  amount  of  It  in  city 
stock  for  his  benefit,  before  the  closing  shall 
take  place.  Public  Local  Laws,  art  4,  ^  806. 
It  is  recognized  by  the  statute  that  abuttincr 
owners  have  interests  in  the  street  or  alley 
which  are  valuable,  and  that  these  cannot  l>e 
taken  for  the  public  use  without  compensa- 
tion. It  is  believed  that  no  one  will  contend 
that  they  can  be  taken  for  private  use  on  any, 
terms  whatsoever.  Certainly  such  a  doctrine 
has  never  at  any  time  found  any  toleration 
in  this  state.  The  Supreme  Court  of  the 
United  States  in  Wilkins&n  v.  Leland,  27  U. 
8.  2  Pet.  657,  7  L.  ed.  553,  said :  *"  We  know 
of  no  case  in  which  a  legislative  act  to  trans- 
fer the  property  of  A  to  B  without  his  con- 
sent, has  ever  been  held  a  constitutional  ex- 
24  L.R  A. 


erclse  of  legislative  power  in  any  state  of  the 
Union."  Another  high  authority  has  said 
that  such  a  transaction  would  be  a  robbery 
and  not  legislation.  As  the  appellant's  prop- 
erty cannot  be  taken  from  them  by  any  power 
know  to  the  law,  except  for  the  public  uSe» 
they  must  necessarily  have  a  riirht  to  the  pro- 
tection of  the  courts,  if  an  attempt  should  be 
made  to  take  It  for  any  private  purpose. 
Wherever  the  legislative  body  has  not  un- 
limited power,  every  suitor  must  have  a  right 
to  obtain  from  the  courts  the  decision  of  the 
question  whether  it  has  exceeded  its  powers 
in  dealing  with  his  property.  And  wherever 
this  power  is  limited,  the  courts  must  so  de- 
clare, and  restrain  it  within  its  legitimate 
boundaries.  There  seems  to  be  a  general  con- 
currence of  opinion  that  the  court  must  de- 
termine whether  the  use  for  which  a  citizen's 
property  is  taken  be  public  or  private.  It  is 
so  held  by  the  Supreme  Court  of  the  United 
States,  Shoemaker  v.  United  States,  147  U.  S. 
298,  87  L.  ed.  184.  And  it  is  cerUinly  the 
doctrine  of  this  court.  It  was  very  tersely 
expressed  by  Ohitf  Juetioe  Alvey  in  New 
Central  Coal  Co,  v.  Qeorge'e  Greek  Coal  A  Iron 
Co.  87  Md.  537.  He  said,  *"  Whether  the  use, 
in  any  particular  case,  be  public  or  private, 
is  a  judicial  question ;  for  otherwise  the  con- 
stitutional restraint  would  be  utterly  nuga- 
tory, and  the  legislature  could  make  any  use 
public  by  simply  declaring  it  so,  and  hence 
its  will  and  discretion  become  supreme,  how- 
ever arbitaiily  and  tyrannically  exercised.* 
After  this  decision  of  our  court,  it  is  unnec- 
essary to  cite  any  of  the  multitude  of  other 
cases  to  the  same  effect.  I'he  mayor  and  city 
council  of  Baltimore  is  required  to  condemn, 
among  other  things,  the  rights  of  the  abutting 
owners  on  a  street  or  alley  before  it  can  be 
dosed.  This  condemnation  cannot  be  made 
except  for  a  public  use,  and  therefore  in  the 
case  only  of  such  a  use  is  the  closing  law- 
ful. We  will  proceed  to  inquire  into  the 
character  of  the  use  for  which  these  interests 
have  been  condemned.  And  we  shall  lay  out 
of  our  view  all  the  testimony  respecting  the 
arguments  made  before  the  committee  of  the 
city  council,  when  the  advocates  and  oppon- 
ents of  the  ordinance  appeared  before  tliem. 
We  shall  found  our  opinion  upon  the  facts 
and  circumstances  which  exhibit  the  nature 
and  character  of  the  ordinance  and  the  ob 
jects  and  results  which  it  would  accomplish. 
As  has  been  already  stated,  Mrs.  Gutman 
owns  lots  on  both  sides  of  this  alley  at  its 
southern  extremity.  The  ordinance  enacts 
that  the  portion  oi  the  alley  shall  be  closed 
which  lies  between  her  lots.  And  on  the 
same  day  another  ordinance  was  passed, 
which  directed  the  same  alley  to  be  widened 
for  a  distance  of  twenty-five  feet  northerly 
from  Mrs.  Gutman 's  property,  so  as  to  add 
seven  feet  to  its  width  ;  and  it  was  provided 
that  Mrs.  Gutman  was  to  convey  the  land  to 
the  city  for  the  purpose  of  this  widening. 
These  two  ordinances  relate  to  the  same  sub- 
ject, tend  to  consummate  the  same  object, 
and  must  be  considered  as  parts  of  the  same 
transaction.  The  result  of  them  would  be 
that  Mrs.  Gutman  would  have  access  to  her 
property  by  Marion  street  on  the  south,  and 
Immediately  north  of  her  property  the  alley 
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would  be  twenty-flye  feet  wide  for  a  distance 
of  twenty- five  feet,  from  that  point,  the 
original  width  of  the  alley  would  continue 
to  Lexington  street;  while  all  the  other  lots 
on  the  al  ley  would  be  debarred  from  the  ac- 
cess to  them  from  Marion  street.  It  is  shown 
by  the  condemnation  proceedings,  and  by 
agreement  of  counsel,  that  Mrs.  Gutman  is  to 
pay  the  whole  expense  incurred  by  the  clos- 
ing of  the  alley,  including  the  benefits  aris- 
ing therefrom.  The  money  paid  her  for 
benefits  is,  of  course  to  be  applied  in  satisfac- 
tion of  the  damages  sustained  by  the  com- 
plainant and  others  in  consequence  of  the 
closing.  They  lose  their  easement  in  the 
dosed  portion,  and  she  is  thereby  enabled  to 
erect  a  building  upon  it.  This  is  palpably 
and  plainly  taking  their  private  property  for 
her  private  use.  In  other  words  it  is  a  forced 
sale  to  her  of  their  property.  The  extin- 
guishment of  their  interests  does  not  appear 
to  inure  in  any  way  to  the  public  service; 
nor  tend  to  the  relief  of  any  public  necessity  ; 
nor  to  promote  any  public  interest;  nor  to 
subserve  any  public  purpose ;  nor  to  be  con- 
nected with  anything  used  by  the  public; 
nor  in  short,  to  have,  any  relation  to  the 
public  convenience  or  welfare.  The  legisla- 
ture has  power  to  direct  that  private  property 
shall  be  taken  for  the  public  use,  if  just  com- 
pensation be  made  in  the  manner  prescribed 


by  the  constitution.  It  lies  in  its  discretion 
to  determine  to  what  extent,  on  what  occa- 
sions, and  under  what  circumstances  this 
power  shall  be  exercised.  The  courts  have 
no  right  to  review  or  control  its  decisions  on 
these  points ;  but  it  is  indispensable  that  the 
use  for  which  private  property  is  taken  should 
be  of  a  public  nature.  And  as  we  have  said 
whether  the  use  is  public  or  private,  is  a 
question  for  the  judiciary  to  decide.  In  the 
opening  and  closine  of  streets,  the  mayor  and 
city  council  of  Baltimore  is  the  legislative 
power  invested  with  the  right  to  determine 
when  private  property  shall  be  taken  for  the 

Sublic  use.  In  this  matter  its  judgment  and 
iscretion  are  final  and  exempt  from  the  con- 
trol of  the  courts.  But  where  its  ordinances 
are  drawn  in  question,  it  is  the  duty  of  the 
judiciary  to  decide  whether  the  use  for  which 
private  property  is  taken,  is  public  or  priv- 
ate, in  the  same  manner  and  on  the  same 
principles  as  it  would  decide  in  the  case  ol 
an  act  of  the  state  legislature. 

It  will  be  seen  that  we  consider  the  or- 
dinance for  closin£[  Jew  alley  invalid.  The 
decree  of  the  circuit  court  must  be  reversed 
with  costs,  above  and  below,  and  the  cause 
remanded,  in  order  that  a  decree  may  be 
passed  in  sccordance  with  the  prayer  of  the 
bill  of  complaint. 
Decree  r^cereed  and  eauee  remanded. 
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1.  The  ri^ht  of  an  abiittiBflr  owner  who 
has  bought  with  reference  to  a  dedica- 
ted pnbUc  alley  or  street,  to  have  it  forever 
kept  open,  includes  the  enjoyment  of  light  and 
air  from  the  space  above  ez tending  miobstrac- 
ted  to  the  sky. 

2.  The  ri^ht  to  make  a  bridf^e  or  over- 
head crossing^  over  a  public  alley  for 
private  use  cannot  be  granted  by  city  authorities, 
although  the  fee  of  the  alley  belongs  to  the  city. 

8*  Special  damages  are  caused  to  an 
abutting^  owner  by  an  overhead  bridge 
across  a  public  alley  or  street,  when  the  light 
and  air  passiDg  to  bis  property  over  such  alley 
will  be  seriously  diminished  by  the  structure. 

(Aprtl2,18M.) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  Cook  County  enjoining 
defendants  from  maintaining  a  bridge  over  an 
alleged  highway  in  such  a  manner  as  to  inter- 
fere with  the  light  and  air  coming  from  the 
hieb way  to  complainant's  property.  Afflrmed, ' 
The  facts  are  stated  in  the  opinion. 


Nora.— The  above  case  is  an  attempt  to  accom- 
plish a  similar  result  in  a  somewhat  different  way 
ttom  that  resorted  to  in  the  preceding  case  of  Van 
WiUten  V.  Qutman.  For  references  to  authorities 
on  the  Bubjeot  of  closing  or  obetructiog  a  highway, 
•ee  the  note  to  that  case. 
ML.R.A. 


Mr,  John  P.  IVllson  for  appellants. 
Meeere,  Wilson,  Moore  &  McUvalne* 

for  appellants: 

Appellees  are  not  entitled  to  a  decree  in  a 
court  of  chancery  enjoining  any  bridge  acron 
Holden  place,  without  alleging  and  proving 
that  they  would  sustain  a  special  and  aubsUui- 
tial  injury  therefrom. 

McDonald  v.  English,  85  III  232. 

The  title  to  the  land  in  Holden  phioe  vested 
in  fee  in  the  city  of  Chicago. 

lUinoia  V.  lUinoU  Cent,  B.  Oo,  146  U.  & 
462,  86  L.  ed.  1046. 

A  private  party  can  not  obtain  relief  in  a 
court  of  equity  for  an  alleged  obstruction  of  a 
public  street,  unless  he  sustains  a  special 
injury,  different  in  kind  from  the  public,  and 
substantial  in  its  nature. 

TJnion  Coal  Go.  v.  LaSaOe,  12  L.  R.  A.  826, 
186  111.  128;  Quiney  v.  BuU,  106  Dl.  849; 
Chicago  Municipal  Oas  Light  d  F.  Co.  v. 
Lake,  130  111.  54;  McDonald  v.  Knglieh,  supra. 

The  special  injury  is  the  gist  of  the  action, 
and  anless  it  is  alleged  and  proved  there  can 
be  no  recovery. 

Dunning  v?  Aurora,  40  HI.  481;  Francis  v. 
SchoeUfcopf,  68  N.  Y.  155;  Pieree  v.  Dart,  7 
Cow.  609;  Uke  View  v.  Letz,  44  III.  81;  Clark 
V.  Donaldson,  104  111.  689. 

There  is  no  difference  or  distinction  in  the 
rights  or  interest  of  an  abuttin<r  owner  in  a 
street  dedicated,  from  that  acquired  by  con- 
demnation. 

Lafir  V.  Metropolitan  Eleo.  R.  Cb.  104  N.  Y. 
289;  EeUer  v.  Atchison,  T.  cfe  8.  F.  R.  Co.  28 
Ein.  626;  Merrer  v.  Pittsburgh.  FL  W,  d  (7* 
B.  Co.  86  Pa.  108. 


See  also  24  L.  R.  A.  403. 
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Tbe  permanent  occupation  of  a  part  of  the 
«urfar6  of  a  street,  eveo  for  a  municipal  par- 
pose.  Is  an  unauthorized  and  illegal  obstruc- 
tion of  the  street. 

Morrison  ▼.  Hinkmn,  87  SL  687,  29  Am. 
Rep.  77. 

Tbe  rights  of  the  public  and  of  the  abutting 
lot  owners  extend  to  the  air  and  light  above, 
aa  well  as  to  tbe  surface. 

BarntU  v.  Johmon.  15  N.  J.  Eq.  481; 
lUimet^M  App.  100  Pa.  182,  45  Am.  Rep.  878; 
JBtorp  ▼.  Ifew  York  Elev,  H,  Co.  90  N.  Y.  128, 
48  Am.  Rep.  146;  Sehwoerer  v.  BoyUton 
Mitrkei  Amo.  99  Mass.  2i^6;  BaliOmry  ▼. 
Andtem,  128  Mass.  886;  AttyOen.  v.  Algon- 
^in  Oivb,  11  L.  R  A.  600, 168  Mass.  447. 

The  power  of  a  city  to  regulate  the  use  of  a 
•treet  is  limit'd  to  regulations  affecting  its  use 
for  the  particular  purpose  for  which  it  was 
^ledicated. 

Morridon  ▼.  Eivkson,  87  HL  687.  29  Am. 
Rep.  77;  Stack  t.  Easi  St.  Louis,  85  111.  877, 
28  Am.  Rep.  619. 

If  the  owner  of  land  exhibits  a  plat  of  a 
town  or  addition  or  subdivision,  on  which  a 
street  is  defined,  and  sells  lots  abutting  on  such 
street,  and  with  clear  reference  to  the  plat,  the 
purchasers  of  such  lots  acquire,  as  apDurtenant 
to  their  lots,  the  right  to  have  the  street  kept 
open  as  a  street. 

iSftrll  V.  Chicago,  186  111.  286;  Zearing  v. 
Haber,  74  III.  409;  Mayicood  Co.  v.  Mayieood, 
118  111.  61;  Lake  Victo  v.  UBahn^  120  lU.  92; 
JietoeU  v.  Sass,  142  111.  104. 

The  right  thus  passing  to  the  purchasers  is 
not  a  mere  ri^ht  that  tbe  purchaser  may  use 
the  street,  but  that  all  persons  whatever,  as 
their  occasion  may  require  or  invite,  may  so 
use  it. 

The  sale  and  conveyance  of  lots  according 
to  the  plat  imply  a  grant  or  covenant  to  tbe 
purchasers  of  lots,  and  their  grantees,  binding 
on  all  abutting  lot  owners  cliyming  title  fiom 
the  original  proprietor  as  the  common  source, 
that  the  pubhc  street  indicated  upon  tbe  plat 
shall  be  forever  open  for  use  as  a  street,  free 
from  all  claim  or  interference  of  ihe  proprietor, 
or  those  claiming  under  him  iuconsisteut  witti 
its  use. 

Appellees'  right  is  not  a  mere  common -law 
right  to  light,  air,  and  passage.  It  rests  on 
grant  and  covenant.  The  jurisdiction  of 
equity  to  protect,  by  injunction,  a  leeal  ricrht 
of  this  character  from  continuous  infringe- 
ment, is  well  established. 

EarU  V.  Chicago,  Zearing  v.  Baher,  Sehwoerer 
▼.  BoyUion  Market  At^.  Salisbury  v.  Andrews, 
and  lieweU  v.  Satts,  supra;  Dill  v.  Camden 
Board  of  Education,  10  L.  R.  A.  276,  47  N.  J. 
Eq.421. 

The  right  vested  in  appellees  is  in  the  nature 
of  an  easement  in  the  land  itself — an  easement 
of  light,  air,  and  passage. 

Sttn-y  V.  New  Toik  Elen.  R  Co.  WN.  Y. 
128,  48  Am.  Rep.  146;  Lahr  v.  Metropolitan 
Eiet.  JL  Co.  104  N.  Y.  268;  Lake  View  v. 
LeBahn,  supra. 

The  riffht  to  an  injunction  to  prevent  a 
threatened  interference  with  an  easement  is 
well  settled. 

Seweil  V.  Sass,  142  III  104. 

In  case  of  a  dedication  by  plat,  the  title, 
whether  vested  in  the  municipality  or  remain- 
94  I..  R.  A. 


ing  in  the  original  proprietor,  fs  held  in  trust 
and  the  abutting  lot  owners  are  beneliciaries, 
aa  well  as  the  public  at  large,  and  have  a 
vested  estate,  which  a  court  of  equity  will  pro- 
tect bv  enforcing  the  trust. 

Carter  v.  Chicago,  61  III.  288;  JacksonriUe  v. 
JacksorpTille  B,  Co.  67  111.  540;  Maywood  Co.  v. 
Mayi^Mfd  and  Eat  U  v.  Chicago,  supra. 

The  fery  fact  that  the  injury  will  be  contin- 
uous, and  that  the  only  remedy  at  law  will  be 
repeated  actions,  each  of  which  may  only  re- 
sult in  a  recovery  of  nominal  damages,  is  in  it- 
self a  recognized  ground  of  jurisdiction  in 
equity. 

Clowes  V.  Staffordshire  Potteries  Waterworks 
09.  L.  R  8  Ch.  App.  125;  Wahle  v.  Reinbach, 
76  III.  826;  NeweU  v.  Sass,  142  III.  104:  IXa 
V.  Camden  Board  of  Education,  10  L.  R.  A. 
276,  47  N.  J.  Eq.  421;  Elliott,  Roads  &  Streets, 
497. 

Mr.  Georg^e  L.  Paddock*  for  appellees: 

**Cvjus  est  solum,  ^us  est  usque  ad  ccdam;  et 
ad  inferos.**  This  maxim  is  applicable  to  tbe 
rights  of  the  public  in  the  streets  or  alleys  of 
a  city. 

The  proposed  construction  would  be  con- 
trary to  tbe  statute  and  the  ordinance  on  the 
subject  of  constructing  streets. 

R.  S.  Grim.  Code.  chap.  88,  gS  221,  222; 
Charter,  City  and  Village  Act;  art.  5,  §  1; 
Chicago  Mun.  Code,  pars.  1648,  1649. 

By  tbe  plat  and  the  making  of  sales  there- 
under to  the  resp(*ctive  grantors  of  the  parties 
to  this  suit,  there  has  resulted  a  relation,  based 
upon  grant  or  contract,  establi.<;bing  mutual 
rights  and  duties  amone  the  different  owners 
of  the  lots,  and  entitling  complainants,  as 
owners  of  one  of  such  lots  to  an  interest  in  tbe 
nature  of  an  easement  appurtenant  to  tbeir  lot 
not  onlv  to  use  Holden  place  as  a  street,  but  to 
demand  that  all  persons  may  use  it  within  the 
limits  marked  on  the  plat  free  from  obstruction 
on  the  part  of  any  other  lot  owner. 

Herbert  v.  Rniney,  54  Fed.  Rep.  2.':0;  Carter 
V.  Chicago,  57  111.  288;  Zearing  y.  Baber,  74  III. 
409;  MayiDOod  Co.  v.  Maywood,  118  III.  61; 
EarU  v.  Chicago,  186  111.  277;  NeweU  v.  Sau, 
142  III.  104;  Frewin  v.  IawU,  4  MvL  &  C. 
249;  Smith  v.  Bangs,  15  111.  400;  Peoria  v. 
Johnston,  56  111.  45;  Greeny.  Oakes,  17  111.  250; 
Snellv.  Buresh,  123  III.  151. 

Nor  is  it  an  element  of  special  damage  that 
it  must  result  in  all  cases  from  some  obstriM^ 
tion  in  the  street  in  front  of  the  party's  land. 

Bigney  v.  Chicago,  103  HI.  64;  Qrei^n  v.  Ooitct, 
Peoria  v.  Johnston,  Smith  v.  Bangs,  and  SneU 
V.  Buresh,  supra. 

Injury  to  tbe  freehold,  even  if  slight,  would 
be  deemed  in  law  material  if  to  be  sullcred  in 
perpetuity. 

Kerr,  Ini.  888. 

Mr.  J.  i.  Herriek  also  for  appellees. 

Cralfl^f  J.,  delivered  the  opinion  of  the 
court : 

This  was  a  bill  brought  by  Henry  A.  Bar- 
ling,  Edward  H.  Green,  and  Edward  D. 
Mandell,  trustees  under  the  will  of  Edward 
Mott  Robinson,  deceased,  against  Marshall 
Field  et  at.  to  enjoin  them  from  building  or 
constructing  any  building,  bridge,  passage- 
way, or  other  construction  on,  upon  or  acrosi 
the  alley  known  as  Holden  place  or  Court, 
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between  the  north  line  of  Washin^^ton  street 
and  complaiDanl's  property  described  in  the 
bill.  The  block  in  the  city  of  Chicago 
bounded  b^  Wabash  avenue,  Randolph,  State 
and  Washington  streets  is  known  as  block  13 
of  Fort  Dearborn  addition  to  Ghica^.  The 
land  when  platted  belonged  to  the  United 
States,  and  the  plat  of  Fort  Dearborn  addi- 
tion was  executed  and  recorded  in  June,  1889. 
The  following  plat  shows  State  street,  Wash- 
ins:  ton  street  and  Wabash  avenue  and  Ran- 
dolph street  as  originally  laid  out;  also 
Holden  place.  The  plat  also  shows  the  lo- 
cation of  complainant's  property  and  the  lo- 
cation of  Field's  old  building  and  the  new 
one,  and  the  point  where  it  was  proposed  to 
erect  the  bridge  across  Holden  place  connect- 
ing the  two  buildings. 


the  answer  was  to  be  eighteen  teet  above  th» 
surface  of  Holden  place,  three  stories  in 
height,  extending  north  from  Washinfftoa 
street  over  the  alley,  the  entire  width  of  the- 
alley,  the  distance  of  forty-five  feet,  and  up- 
ward fifty  five  feet,  or  seventy-three  feet 
above  the  ground.  It  is  charged  in  the  bill 
that  the  effect  of  said  construction  of  sncb 
connecting  building,  if  the  same  be  not  pre- 
vented by  this  honorable  court,  will  be  U> 
deprive  your  orator's  said  building  and  the 
occupants  thereof,  to  a  great  extent,  of  sun- 
shine, light,  air  and  warmth,  which  they 
have  hitherto  enjoyed  by  reason  of  the  open- 
ing and  keeping  open  o*f  said  court  or  alley 
from  the  time  of  said  platting  and  subdivis- 
ion down  to  the  present;  will  give  said  alley 
an  appearance  of  a  private  gateway  and  pa«» 
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Holden  place  as  will  appear  from  the  plat 
is  forty  feet  wide  extending  north  and  south 
through  blocks  18  and  14  with  lots  on  each 
side.  Those  on  the  east  fronting  on  Wabash 
avenue,  those  on  the  west  fronting  on  State 
street.  Holden  place  has  been  used  as  a  pub- 
lic place  or  street  for  many  years.  The  de- 
fendants' lots  on  the  northeast  comer  of 
Washington  and  State  streets  have  a  frontage 
of  160  feet  on  State  extending  back  to  Holden 
place,  covered  by  a  six  story  building  oc- 
cupied by  Marsliall  Field  &  Go.  for  several 
Years  as  a  dry  goods  house.  The  defendants 
have  acquired  lots  on  northwest  corner  of 
Wabash  avenue  and  Wasiiin^tou  street  with 
a  fronta*?e  of  108  feet  on  Wabash  avenue  ex- 
tending back  to  Holden  place.  On  the  latter 
lots  the  appellants  commenced  the  erection 
of  a  new  building  nine  stories  high.  At  the 
time  of  the  filing  of  tbe  bill  the  new  build- 
ing had  been  erected  six  stories  high,  and  the 
appellants  were  about  to  commence  the  erec- 
tion of  a  bridge  or  passageway  over  Holden 
place  connecting  the  old  and  new  buildings. 
The  bridge  or  passageway  as  disclosed  by 
ML.R.A. 


1 


sage;  will  hinder  and  deter  traflSc,  and  in 
many  other  ways  cause  serious  and  continu- 
ing damage  to  your  orators  and  their  prop- 
erty ;  that  such  damage  will  amount  to  many 
thousands  of  dollars,  and  will  be  beyond 
le^al  remedy  or  relief  if  not  prevented  by 
this  court. 

It  is  also  alleged  that  orators  and  Marshall 
Field  &  Company  and  the  other  defendants- 
held  their  respective  lands  on  said  block  18, 
under  a  common  source  of  title,  viz. :  The 
United  States  by  patents  made  by  the  United 
States,  in  pursuance  of  a  subdivision,  plat 
and  sales  by  the  United  States.  That  by  rea- 
son of  the  exhibition  and  publication  of  the 
said  subdivision  and  plat,  and  by  the  sale 
of  lots  thereunder  to  the  respective  grantors 
of  your  orators  and  the  said  defendants. 
Marshall  Field  <&  Company  or  said  Marshall 
Field,  for  their  use,  there  has  resulted,  aa 
between  your  orators  and  the  said  Marshall 
Field  <&  Company,  or  such  of  them  as  own 
the  said  properties  so  fronting  south  oa 
Washington  street,  on  either  side  of  said 
alley,  a  right  in  law  to  have  the  said  all^ 
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remain  absolutely  and  wholly  open  foreyer. 
of  the  same  dimensionfl  and  to  the  same  ex- 
tent as  delineated  by  the  United  States  upon 
the  subdivision  and  pi  at  aforesaid,  viz.  :  from 
the  north  line  of  Washington  street  forty  feet 
in  width  to  the  south  Hne  of  Randolph  street, 
and  upward  to  the  sky. 

In  the  answer  the  appellants  admit  the  in- 
tention to  build  the  proposed  bridge  or  struct- 
ure over  and  across  Hoi  den  place,  but  deny 
that  it  will  interfere  with  the  light,  air  and 
ventilation  of  complainant's  premises,  or  that 
it  will  in  any  manner  injure  complainants. 
The  appellants  also  set  up  and  rely  upon  an 
ordinance  set  out  in  complainants*  bill  passed 
by  the  city  of  Oiicago,  June  6,  1892.  Sec- 
tion 1  of  the  ordinance  is  as  follows :  Bb  it 
ordained  by  the  city  council  of  the  city  of 
Chicago. 

Section  1.  That  permission  and  authority 
bfi  and  is  hereby  given  to  John  M.  Piishley 
and  his  assigns  to  construct  and  use  a  bridge 
or  covered  passageway  across  the  alley  run- 
ning between  lots  9,  10,  and  11  on  one  side, 
and  lot  6,  in  assessor's  subdivision  of  lots 
6,  7  and  8,  etc.,  on  the  otlier,  all  in  block 
18,  Fort  Dearborn  add  ition  to  Chicago :  Pro- 
vided, the  lowest  portion  of  said  bridge  or 
passageway  shall  not  be  lower  than  eighteen 
feet  above  grade  of  alley,  and  shall  be  so 
constructed  that  free  and  unobstructed  pas- 
sage may  be  hnd  under  the  same,  and  pro- 
vided, that  said  bridge  or  passngeway  sliall 
be  constructed  of  incombustible  material  and 
to  the  satisfaction  of  the  commissioner  of 
buildings. 

Section  2  provides  that  Pashley  or  his  as- 
signn  and  all  persons  who  shall  occupy  the 
building  which  the  bridge  is  to  connect 
shall  inaemnify  and  save  the  city  of  Chicago 
harmless  from  all  damages  which  it  may  be- 
come liable  for  by  reason  of  the  passageway 
granted.  It  will  not  be  necessary  to  cite  au- 
thorities in  support  of  the  proposition  that 
a  private  individual  can  not  appropriate  to 
his  own  exclusive  use  a  portion  of  the  sur- 
face of  a  street  dedicated  to  the  public  use. 
Before  Holden  place  was  dedicated  to  the 
public  as  a  street,  the  title  of  the  United 
States,  the  original  proprietor  was  not  con- 
fined to  the  surface  of  the  ground,,  but  its 
title  extended  upward  embracing  the  light 
and  air  as  well  as  the  soil.  And  the  dedica- 
tion of  the  strip  of  land  for  a  public  street 
embraced  not  onl v  the  surface  of  the  ground, 
but  the  light  and  air  above,  and  an  individ- 
ual has  no  more  right  to  obstruct  the  li^ht 
^and  air  above  the  street  than  be  has  to  ob- 
struct the  surface  of  the  soil.  In  Bamett  y. 
Johnson^  15  N.  J.  £q.  481,  where  it  was  pro- 
posed to  obstruct  light  and  air  over  ground 
dedicated  to  the  public,  it  is  said : 

**  When  the  strip  of  land  is  declared  a  pub- 
lic highway  the  adjoining  owner  has  the 
right  to  light  and  air  from  it.  The  column 
of  light  and  air  above  the  roadbed,  whether 
of  land  or  water,  is  as  much  a  part  of  the 
highway  as  the  roadbed  itself.  Take  them 
away  and  there  would  be  left  no  public  pas- 
Mge.  By  its  being  declared  a  highway  by 
the  sovereign  power,  the  light  and~air  above 
it  become  again  the  common  property  of  all, 
which  all  may  breathe  and  use  whenever  they 


may  legally  touch  it,  whether  in  the  road  or 
along  Its  sides.  .  .  .  When  cities  and 
villages  have  been  built  up  along  a  public 
highway,  the  right  to  light  and  air  from  it  be- 
come vested,  and  even  the  legislature  would 
have  no  more  right  to  deprive  them  (abutting 
owners)  of  it  without  compensation  tliaa 
they  would  have  to  draw  off  the  water  from 
a  navigable  stream. ** 

But  the  city  of  Chicago  passed  an  ordinance- 
which  purported  to  authorize  the  construction 
of  bridge  or  passageway,  and  it  becomes  com- 
petent to  argue  in  what  manner  t  ■  ordinance- 
affected  the  rights  of  the  parties  i  interest. 
The  ordinance  does  not  purport  to  grant  the 
right  for  any  public  purpose.  The  use  to  be 
made  of  the  street  is  a  private  one,  solely  for 
appellants'  benefit  in  the  transaction  of  their 
private  business.  Clause  7,  §  62,  chap.  24,  Rev. 
Stat,  confers  power  on  cities  organized  under 
the  general  incorporation  act  as  is  the  city 
of  Chicago  to  lay  out,  establish,  open,  alter, 
widen,  extend,  grade,  pave  or  otherwise  im- 
prove streets,  alleys,  avenues,  sidewalks, 
wharfs,  parks,  and  public  grounds  and  va- 
cate the  same.  But  there  is  nothing  in  thii' 
section  of  the  statute  or  in  any  other  portion 
of  the  general  incorporation  act  which  con- 
fers the  power  on  the  municipality  to  devote* 
a  street  or  any  part  thereof  to  a  mere  private 
use.  By  the  making  of  the  plat  in  conform- 
ity to  law  there  was  a  statutory  dedication. 
The  fee  of  the  street  passed  to  the  city  of 
Chicago,  but  the  city  held  the  fee  in  trust 
for  the  public  and  for  no  other  purpose. 

While  the  city  had  ample  power  to  con- 
trol, regulate,  and  improve  the  street  in  such 
manner  as  the  demands  of  the  public  re- 
quired, the  law  conferred  no  authority  ou 
the  city  to  devote  the  alley  to  private  uses. 
In  the  late  case  of  Smith  v.  MeDoweU,  148 
111.  51,  22  L.  R.  A.  898,  where  a  city  passed 
an  ordinance  to  vacate  a  portion  of  a  street 
for  the  purpose  of  allowing  a  private  in- 
dividual to  use  that  portion  for  a  part  of  a« 
building  about  to  be  erected,  it  was  held 
that  the  city  had  no  power  to  devote  the 
streets  to  that  purpose.     It  is  there  said  : 

The  municipality,  in  respect  of  its  streets, 
is  a  trustee  for  the  general  public,  and  holds 
them  for  the  use  to  which  they  are  dedicated, 
'i'lie  fundamental  idea  of  a  street  is  not  only 
that  it  is  public,  but  that  it  is  public  in  all 
its  parts,  for  free  and  unobstructed  passage 
thereon  by  all  persons  desiring  to  use  it.  In 
Alton  V.  lUinoU  Tranitp,  Co,,  12  111.  88,  59 
Am.  Dec.  479,  we  said,  in  treating  the  sub- 
ject there  under  consideration:  ** Whatever 
title  to  these  public  grounds  may  be  vested 
in  this  city,  she  has  not  the  unqualified  con- 
trol and  disposition  of  them.  They  were 
dedicated  to  the  public  for  particular  pur- 

goses,  and  only  for  such  purposes  can  they 
e  rightfully  used.  For  these  purposes  the 
city  may  improve  and  conJ;roT  them,  and 
adopt  all  needful  rules  and  regulations  for 
their  management  and  use,  but  she  can  not 
alien  or  otherwise  dispose  of  them.  At  most, 
she  but  holds  them  in  trust  for  the  benefit  of' 
the  general  public."  In  Quinep  v.  Jones,  76 
111.  25il,  20  Am.  Rep.  243,  after  quoting  with 
approval  the  foregoing  language,  it  is  said : 
"It  is  the  unquestioned  duty  of  the  city,  ia 
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control  liDg  aud  i  in  proving  tlie  streets,  to  pre- 
pare  them  for  public  use  as  streets,  .  .  . 
•8  the  public  necessity  may  require.  Hold- 
ing them  in  trust  for  the  public,  and  having 
no  authority  to  convey  or  divert  them  to  other 
uses,  it  would  seem  inevitably  to  follow  that 
they  can  have  no  power  to  emit  to  individ- 
uals rights  or  easements  in  the  streets,  which 
might  in  anv  way  interfere  with  the  duty  of 
preparing  them  for  public  use."  And  in 
CJiicago  JJock  db  GaTuU  Go.  v.  Oarrity,  115  111. 
155,  in  considering  the  power  of  the  munici- 
pality to  grant  rights  in  the  public  streets  of 
the  city,  it  was  said:  ''It  is  not  claimed 
that  the  use  of  the  streets  can  be  permanently 
granted  for  private  purposes,  and  we  recog- 
nize as  unquestionable  law  that  the  use  of 
the  streets  .  .  .  must  be  for  the  public, 
and  that  no  corporation  or  individual  can 
acquire  an  exclusive  ri^ht  to  their  use,  or  to 
the  use  of  any  part  of  them,  for  private  pur- 
poses. ^  In  Glasgow  v.  St.  Louis,  87  Mo.  678, 
under  power  "to  establish,  open,  vacate,  al- 
ter, widen,  extend,  pave,  or  otherwise  im- 
prove all  streets,*'  etc.,  it  was  held  that  an 
ordinance  to  vacate  a  porMon  of  one  of  the 
streets  of  the  city  for  the  use  of  private  par- 
ties WHS  vltra  vires.  See  also  Reimer*8  App. 
100  Pa.  182,  45  Am.  Rep.  373 ;  St.  Vincent 
Female  Orphan  Asylum  of  Troy  v.  2Voy,  76 
N.  Y.  108,  32  Am.  Rep.  286 ;  StaU  v.  B&r 
detta,  78  Ind.  185,  88  Am.  Rep.  117 ;  BeUh^ 
Sugar  Ref.  Go.  v.  St,  Louis  Grain  Elevator 
Go.  82  AIo.  127 ;  Duhach  v.  EannihaX  cfe  St. 
J.  B.  Go.  89  Mo.  486.  And  we  held  that  the 
city  cannot  acquire  land  by  condemning  the 
same  for  a  street  when  the  real  purpose  is  to 
devote  it  to  private  use:  Ligare  v.  Ghicago^ 
139  HI.  46.  In  Belcfier  Sugar  Ref.  Go.  Case, 
supra,  the  court  held  that  the  corporation 
could  not  condemn  property  for  a  public  use, 
to  be  appropriated  to  a  private  use. 

But  it  is  claimed  that  appellees  are  not 
entitled  to  a  decree  unless  they  allege  and 
prove  they  would  sustain  a  special  and  sub- 
stantial injury.  It  is  conceded  that  both 
parties  in  this  case  derive  title  to  their  lots 
from  a  common  source,  the  original  pro- 
prietor of  Einzie's  addition ;  that  the  con- 
veyances were  made  with  reference  to  the 
plat ;  that  the  streets  and  the  alley  in  ques- 
tion, Holden  place,  all  appear  on  the  plat. 
It  is  claimed  on  behalf  of  appellees  that 
where  the  owner  of  lots  exhibits  a  plat  of  a 
town  or  addition,  on  which  a  street  has  been 
laid  out  and  dedicated,  and  sells  and  con- 
veys lots  abutting  on  such  street  with  a  clear 
reference  to  the  plat,  the  purchasers  of  such 
lots  acquire  as  appurtenant  to  their  lots  the 
right  to  have  the  street  kept  open  and  main- 
tained as  a  street.  In  Zedring  v.  Raber,  74 
111.  409,  where  a  similar  question  arises,  the 
court  quotes  from  and  indorses  what  is  said 
in  Smith's  Leading  Coses,  as  follows : 

''If  the  owner  of  land  lays  out  and  estab- 
lishes a  town,  and  makes  and  exhibits  a  plat 
of  the  town,  with  various  plats  of  spare 
ground,  such  as  streets,  alleys,  quays,  etc., 
and  sells  the  lots  with  clear  reference  to  that 
plan,  the  purchasers  of  the  lots  acquire,  as 
appurtenant  to  their  lots,  every  easement, 
privilege  and  advantage  which  the  plan  rep- 
resents as  belonging  to  them  as  ps^t  of  the 
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town,  or  to  their  owners  as  citizens  of  the 
town.  And  the  right  Uius  passing  to  the 
purchasers  is  not  the  mere  right  that  such 
purchaser  may  use  these  streets,  or  other 
public  places,  according  to  their  appropriate 
purposes,  but  a  right  vesting  in  the  pur- 
chasers, that  all  persons  whatever,  as  their 
occasion  mav  require  or  invite,  may  so  use 
them ;  in  other  words,  the  sale  and  convey- 
ance of  lots  in  the  town,  and  accord  in/?  to 
its  plan,  imply  a  grant  or  covenant  to  the 
purchasers  that  the  streets  and  other  public 
places,  indicated  as  such  upon  the  plat,  shall 
be  forever  oi>en  to  the  use  of  the  public,  free 
from  all  claim  or  interference  of  the  pro- 
prietor inconsistent  with  such  use." 

In  Earll  v.  Ghicago,  186  111.  277,  the  above 
case  is  quoted  with  approval  and  the  same 
doctrine  is  announced. 

In  Lake  View  v.  LeBahn,  120  HI.  92,  when 
a  lot  owner  filed  a  bill  to  enjoin  the  towB 
from  prosecuting  him  for  an  alleged  obstrac- 
tion  of  a  strip  of  land,  in  what  was  deemed 
to  be  a  platted  street,  on  the  ground  that  the 
dedication  was  invalid.  The  court  directed 
the  dismissal  of  the  bill,  and  amonic  other 
things,  said: 

"Each  block  was  thua  (by  the  plat  and 
conveyance  with  reference  to  it)  burdened 
with  the  easement  of  a  street  upon  a  strip  of 
land  thirty-three  feet  wide  around  it,  and 
entitled  to  the  benefit  of  the  easement  of  a 
street  of  like  width  upon  the  adjoining  side 
of  the  opposite  block,  so  far  as  there  was  a 
block  opposite,  thus  making  a  street  sixty- 
six  feet  wide  around  each  block.  .  .  . 
In  taking  the  several  blocks  of  land  with  the 
arrangement  of  this  system  of  streets,  there 
were  implied  mutual  agreements  that  the 
streets  should  ever  remain  as  platted,  a  dedi- 
cation to  the  public  use  of  the  ground  laid 
out  as  a  street  as  effectual  as  could  have  been 
made  by  deed  solemnly  executed.  .  .  . 
He  (the  adjoing  lot  owner  claiming  to  the 
center  of  the  street)  took  and  held  an  estate 
upon  the  condition  of  its  being  burdened 
with  the  easement  of  the  streets,  and  the  pub- 
lic authorities  on  opening  and  improving  the 
streets,  act  as  for  the  representatives  of  the 
lot  owners  with  others  in  so  doing.**  NeioeU 
V.  Sass,  142  111.  114,  is  also  a  case  in  poink 
There  a  bill  was  filed  by  a  lot  owner  to  en- 
join the  owner  of  another  lot  in  the  same 
subdivision  from  obstructing  an  alley.  The 
defendant  set  up  among  other  things  that 
complainant  was  not  injured ;  that  she  had 
no  right  to  an  injunction,  and  that  there  was 
a  remedy  at  law.  In  the  decision  of  the  case 
it  was  among  other  things,  said  : 

"Appellants  invoked,  as  against  this  de- 
cree, the  rule  that  equity  will  only  inter- 
pose to  prevent  a  threatened  nuisance  where 
the  injury  will  be  irreparable,  where  the 
complainant's  right  is  clear,  and  where  proof 
of  the  facts  upon  which  the  complainant  rests 
is  of  the  moRt  convincing  character.  There 
is  here  no  question  as  to  the  character  of  the 
act  threatened,  and  complainant's  right  docs 
not  seen  to  be  seriously  contested.  The  ex- 
ecution of  the  plat  under  which  complainant 
claims  her  easement  and  the  sale  of  lots  after- 
wards in  conformity  therewith,  are  clearly 
proven.     .     .     .     Appellants  seem,   «t  tlie 
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time  of  filing  the  answer,  to  have  been  un- 
der the  impression  that  appellee  could  derive 
no  rights  under  the  plat  unless  it  liad  been 
accepted  by  the  city  or  the  public,  and  hence 
denied  that  there  liad  ever  been  such  accept- 
ance. But  appellee's  right  is  established  by 
showing  tliat  she  owns  an  easement— the 
right  of  passage  as  an  incident  to  her  owner- 
ship of  her  lot.  It  is  not  necessary,  in  sach 
4»se,  that  the  easement  claimed  by  the  grantee 
must  be  really  necessary  for  the  enjoyment 
of  the  estate  granted.  It  is  sufficient  if  it  is 
highly  convenient  and  beneficial  therefor. 
(mkk  V.  KUkr,  117  111.  648. 

"'Irreparable  injury,*  as  used  in  the  law 
of  injunctions,  does  not  necessarily^  mean 
that  the  injury  is  beyond  the  possibility  of 
compensation  in  damages,  nor  that  it  must 
be  very  great ;  and  the  fact  that  no  actual 
damages  can  be  proved,  so  that  in  an  action 
at  law  the  jury  could  award  nominal  dam- 
aires  only,  often  furnishes  the  very  best  rea- 
son why  a  court  of  equity  should  interfere  in 
a  case  where  the  nuisance  is  a  continuous  one. 
Elliott,  Roads  &  Streets,  497.  .  .  .  And 
this  court  has,  in  harmony  with  these  author- 
ities, held  that  injunction  will  lie  to  prevent 
obstruction  to  a  private  way,  on  the  ground 
that  the  party  has  no  adequate  remedy  at  law. 
MeGam,n  v.  Day,  67  111.  101." 

The  same  rule  has  been  adopted  in  other 
fitates.  In  DiU  y.  Oamdm  Board  of  Eduea- 
turn,  47  N.  J.  Eq.  431,  10  L.  R.  A.  276,  an 
injunction,  at  the  suit  of  a  lot  owner  was 
sustained,  restraining  an  obstruction  of  the 
light  and  air  from  an  alley  dedicated  by 
plats.  In  the  decision  of  the  cases  it  is  said : 
^The  right  to  have  the  alley  thus  described, 
forever  preserved  as  a  street,  is  a  private 
right  annexed  as  an  appurtenant  to  the  own- 
ership of  the  land  conveyed,  and  is  entirely 
distinct  from  and  in  addition  to  the  rights 
of  the  owner  as  a  citizen  at  large,  to  use  the 
atreet  after  it  should  become  a  public  street 
by  acceptance  b^  the  publ ic  authorities.  But 
while  it  is  a  private  right,  it  is,  in  my  judg- 
ment, co-extensive  with  the  public  right  just 
mentioned,  in  that  it  goes  the  length  of  re- 
quiring that  the  alley  should  be  preserved  in 
all  respects  as  if  it  were  actually  a  public 
street. ''  See  also  Story  v.  Ifew  Fork  Elev.  R. 
Co,  90  N.  Y.  123,  43  Am.  Rep.  146;  Salu- 
hury  V.  AndreiM^  128  Mass.  836;  QchwoeTer 
y.  BoyUton  Market  AsBo.  99  Mass.  285. 
I  We  do  not  understand  that  appellee's  right 
to  have  Holden  place  kept  free  and  clear  of 
all  obstruction,  rests  on  any  personal  cov- 
enant of  the  appellants,  although  that  ex- 
pression may  be  found  in  some  of  the  cases. 
But  when  the  original  proprietor  of  the  sub- 
<iivision  made  the  plataividinc  the  land  into 
blocks  and  lots,  streets  and  alleys,  and  sold 
and  conveyed  the  lots  with  reference  to  that 
plat»  a  right  arose  in  favor  of  the  purchasers 
of  lots  fronting  on  Holden  place  of  having  the 
street  forever  kept  open ;  not  that  it  should 
be  kept  free  from  obstruction  on  the  surface 
of  the  soil  alone,  but  to  the  sky.  No  grant 
or  covenant  was  required  to  create  this  right. 
The  dedication  of  the  street  by  the  plat,  the 
aale  of  lots  with  reference  to  it,  conveyance 
of  abutting  lots  and  the  payment  of  the  money 
for  the  conveyances  were  elements  sufficient 
^  L.R  A. 


to  create  the  right  The  right  may  be  re- 
garded in  the  nature  of  incorporeal  heredita- 
ment ;  it  became  appurtenant  to  the  lots.  As 
to  the  rights  secured  they  are  plain.  To  have 
the  street  kept  open  so  that  free  access  may 
be  had  to  and  from  the  lots  abutting  on  the 
street,  and  that  light  and  air  may  pass  un- 
obstructed across  the  open  space  between  the 
surface  of  the  street  and  the  sky. 

Whether  this  right  extends  to  all  the  streets 
in  a  subdivision  or  is  confined  to  streets  which 
afford  direct  access  to  or  esress  from  a  par- 
ticular lot  is  a  question  which  does  not  arise 
in  this  ca  6.  Here  appellee's  lots  front  on 
Holden  place,  and  the  obstruction  is  placed 
in  the  street  between  appellees*  lots  on  Wash- 
ington street  at  a  point  affording  the  only 
means  of  access  to  and  from  Washington 
street,  from  which  also  light  and  air  are  de- 
rived. 

We  have  been  referred  in  the  argument  to 
McDonald  v.  English,  85  111.  232,  and  many 
other  cases  of  that  character  holdine  as  to  ob- 
structions in  streets  not  resulting  In  special 
injury  to  the  individual,  the  public  only  can 
complain.  Under  the  facts  as  they  appear  in 
McDonald  v.  English,  we  find  no  fault  with 
the  law  as  laid  down  in  that  case,  and  the 
same  may  be  said  of  other  similar  cases  cited 
by  counsel ;  but  in  those  cases  the  question 
presented  by  the  record  in  this  case  did  not 
arise.  No  question  arose  in  regard  to  the 
effect  of  a  plat  and  conveyances  in  reference 
to  the  plat,  and  the  rights  and  obligations 
of  lot  owners  who  had  purchased  with  refer- 
ence to  streets  and  alleys  appearin^^  on  the 
Slat,  and  no  such  question  was  considered  or 
ecided. 

One  other  question  remains  to  be  con- 
sidered, and  that  is,  whether  the  erection  of 
the  proposed  structure  will  result  in  special 
damage  to  appellee's  property  different  in 
character  from  that  sustained  by  the  public 
at  large.  The  proposed  bridge  or  structure 
as  has  been  seen  was  to  be  built  from  a  point 
eighteen  feet  above  the  surface  of  the  alley, 
fifty-five  feet  high  and  forty-five  feet  wide, 
extending:  from  the  north  line  of  Washington 
street  to  within  seventy- five  feet  of  the  south 
line  of  appellees*  building.  The  character 
of  the  structure  as  disclosed  in  the  answer  is 
as  follows: 

It  will  be  built  of  steel,  supported  by  steel 
and  cast-iron  columns  of  the. old  and  new 
buildings;  the  columns  in  both  buildings, 
the  steel  girders,  and  the  steel  beams  in  all 
floors  will  be  fire  proofed  with  hard  burned 
fire-clay ;  the  north  and  south  walls  will  be 
of  terra  cotta,  and  the  roof  covered  with  three 
inch  book-tile  of  fire-clay ;  the  roof  will  be 
framed  heavily,  like  a  fioor,  and  the  fire-clav 
supported  on  **  T  "  irons,  on  eighteen- incn 
centers.  The  windows  on  the  north  side 
will  be  protected  with  rolling  steel  shutters. 
Each  wall  on  each  story  will  be  practically 
a  continuous  window  so  as  to  intercept  light 
as  little  as  possible. 

In  view  of  the  size  and  character  of  the 
structure  erected  over  the  entire  street,  a 
main  entrance  to  appellees'  property  for  the 
transaction  of  business,  and  so  near  the  prop- 
erty it  would  seem  that  much  additional  evi- 
dence could  not  be  required  to  establish  ttiat 
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appellees  would  sustain  special  damages. 
But  evidence  was  introduced  tending  to  prove 
tbat  the  obstruction  would  seriously  interfere 
with  the  light  and  the  circulation  of  air  at 
appellees'  buildine.  R.  W.  Hyman,  a  real 
estate  agent  in  Chicago,  of  many  years'  ex- 
perience, who  was  well  acquainted  with  this 
property,  testified  that  the  erection  of  the 
structure  would  materially  diminish  the 
amount  of  air  and  light  passing  into  said 
alley,  and  of  the  light  and  air 'derived  by 
complainants'  said  building  from  said  alley, 
and  would  darken  and  impede  the  approach 
to  said  building  from  Washington  street,  by 
way  of  said  alley  and  in  different  ways  would 
prevent  the  public  from  entering  said  alley 
as  a  means  of  access  to  said  building  from 
Washington  street;  "that  the  erection  and 
maintenance  of  such  a  structure  will,  in  affi- 
ant's opinion,  materially  damage  said  com- 
plainants' property,  and  materially  diminish 
its  rental  and  other  value,  and  that  the  dam- 
asre  to  said  property  and  its  value  will  be 
continuous,  and  of  such  a  character  that  it 
is  not  practicanle  to  estimate  the  amount  of 
the  same  with  accuracy.**  Other  evidence  of 
a  similar  character  was  introduced.  And  on 
the  other  hand  there  was  evidence  that  ap- 
pellees' property  would  not  be  damaged  but 
would  be  benefited.  But  from  an  examina- 
tion 'of  all  the  evidence,  we  are  satisfied  that 
erection  of  the  structure  would  result  in  seri- 
ous damage  to  appellee's  property,  different 
in  character  from  that  sustained  by  the  pub- 
lic. In  the  bill  of  complainant  it  was  al- 
leged, that  appellants  intended  to  construct 
a  certain  bridge  or  passageway  connecting 
tiie  old  and  new  buildincs  which  was  de- 
scribed according  to  the  information  shown 
in  the  possession  of  the  appellees. 

The  answer  of  appellants  admitted  the  in- 
tention to  build  the  proposed  bridge  or  pas- 
sageway for  the  purpose  alleged,  and  de- 
scribed in  detail  the  particular  structure 
proposed  to  be  built,  giving  the  location, 
the  height,  width  and  other  dimensions  of 
the  proposed  structure,  Abst.  31-28,  but  de- 
nied appellees'  right  to  an  injunction. 

The  court  on  the  hearing  rendered  a  decree 
enloining  appellants  from  construction  of  any 
bridge  across  Holden  place  and  it  is  claimed 
the  decree  should  have  been  confined  to  the 
particular  kind  of  a  bridge  described  in  the 
answer. 

The  object  of  the  bill  was  to  prevent  the 
threatened  injury,  and  a  decree  confined  to  a 
bridge  or  passageway  of  some  particular  de- 
scription or  dimensions,  might  have  opened 
the  door  to  litigate  this  whole  controversy 
over  again  by  an  attempt  on  the  part  of  ap- 
pellants to  construct  a  bridge  a  foot  narrower 
or  two  feet  lower  or  varying  slightly  in  some 
other  respect  from  the  bridge  first  contem- 
plated. If,  under  the  facts  presented  by  the 
records,  appellees  were  entitled  to  an  injunc- 
tion to  prevent  the  threatened  obstruction,  as 
we  thins  they  were,  it  was  the  duty  of  the 
court  to  render  a  decree  which  would  settle 
the  controversy,  and  we  think  the  decree 
rendered  was  the  proper  one,  and  it  will  be 
afllrmed. 

Affli^med, 

Rehearing  denied  June  13,  1894. 
84  L.  R.A. 


Caty  of  CHICAGO,  Appt, 

V. 

William  BLAIR. 
(149  IlL  3ia) 

1.  The  detenninatioii  of  eorponirte  ao^ 
thoritles  mm  to  what  is  a  local  improve- 
ment  to  the  subject  of  review  by  the  courts. 

8.  Tbe  basis  of  a  special  assessment  or 
a  special  taxation  is  the  en hao cement  in 
value  of  the  property  to  the  extent  of  the  burden 
imposed. 

8*  The  sprinkling  of  streets  is  not  i^ 
lc»cal  improvement  tor  which  a  special  as-^ 
seBsmeDt  can  be  laid  on  abutting  property. 

(October  81,  IsgOL) 

APPEAL  by  petitioner  from  a  Judgment  of 
the  Cook'CouDty  Court  in  favor  of  defend- 
ant in  a  proceeding  brought  to  enforce  pay- 
ment of  a  special  assessment  for  sprinkliDg^ 
streets.      ' "" 


Nora.— Ai(7he  to  impo9e  on  abutUno  oumen  the  duty 

or  expense  of  sprinkling,  tweeping,  and  cleaninQ' 

9treeU  orstdewaOcB, 

Tbat  the  ri^bt  to  e^nre  an  abutting  owner  with 
the  expense  of  improving  property  m  front  of  hi» 
premieies  is  based  on  special  benefits  received  by 
him,  is  established  in  most  Jurisdictions.  See  tiots^ 
to  Re  Bonds  of  Madera  Irrigation  Dist.  (Gal.)  U  U 
B.A.75S. 

That  tbe  apportionment  of  benefits  maybe  made- 
by  tbe  frontagre  role  has  been  also  quite  generally 
decided.  See  note  to  Raleigh  v.  Peace  (N.  a)  17  Li. 
B.A.880. 

The  further  question  whether  abnttinjr  property 
may  be  charged  with  the  expense  of  the  improve^ 
ment  in  front  of  it  specifically  is,  on  tbe  other  hand 
quite  generally  denied,  except  in  the  case  of  side- 
walkB.  On  this  subject,  see  note  to  Davis  v.  Litoh- 
fleld(IU.)21L.ELA.56B. 

Very  few  decisions  have  yet  been  made  in  respect 
to  charging  the  abutting  owner  with  the  duty  or 
expense  of  cleaning,  sweeping,  and  sprinkling 
streets  or  sidewalks  in  front  of  his  premises.  And 
while  the  decisions  are  very  few,  they  are  not 
airreed.  But  it  will  be  noticed  that  in  each  case  of 
dilTerenoe  the  Illinois  decisions  are  the  only,one» 
that  are  out  of  harmony  with  the  rest. 

Street  sprlnkUng. 

The  main  case,  Chicago  v.  Blaib,  denies  that 
street  sprinkling  is  an  improvement,  within  the- 
meanfng  of  the  constitutional  provision  for  special 
assessments  to  pay  for  local  improvements.  While- 
it  recognizes  the  rule  that  special  taxation  or  u-^ 
sessment  are  based  on  special  benefits  to  the  pro|K 
erty,  it  denies  that  such  benefits  are  received  br 
street  sprinkling,  because  the  sprinkling  is  only 
useful  while  the  work  is  continued,  and  in  a  few 
hours  the  beneficial  effects  are  gone  and  the  prop-^ 
erty  worth  no  more  than  before.  In  respect  to  the- 
dalm  that  occupation  of  adjacent  property  is,  by 
sprinkling  the  street,  rendered  more  enjoyable  and 
comfortable,  and  that  the  property  Is  therefore 
enhanced  in  value,  it  compares  street  sprinkling 
with  the  placing  of  vases  of  flowers  in  the  street^ 
or  open  air  concerts.  The  court  does  not  mention 
the  Minnesota  case  decided  directly  to  the  contrary* 
and  which  is  the  only  prior  case  on  the  subject. 

This  Minnesota  case  (State  v.  Rels,  38Minn.  871),. 
expressly  decided  that  street  sprinkling  is  '"a  lo<«i 
improvement,"  for  which  assessments  may  be 
made,  under  the  Minnesota  CJonstitutlon,  article  9» 
section  1,  authorizing  legislation  under  whloh  mu» 


See  also  26  L.  R.  A.  311;  42  L.  R.   A.  438:  4:i  L.  R.  A.  834. 
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Statement  by  Shope*  /.; 

,  This  was  a  proceeding  to  confirm  a  special 
assessment  upon  the  property  of  appellee  and 
•others  for  local  improyement  of  the  street 
upon  which  the  property  was  situated.  The 
objectors  appeared  in  the  county  court  and 
filed  objections,  which,  among  the  questions 
raised,  deny  the  power  of  the  city  to  make 
the  assessment  for  the  purposes  designated  in 
the  ordinance.  The  ordinance  provided  that 
the  roadway  of  certain  namea  streets,  be- 
tween specified  points  thereon,  should  be 
sprinkled  with  water  four  times  a  day  dur- 
ing the  period  commencing  April  16,  1893, 
and  ending  November  16,  1^8;  the  first 
gprinklin/i;  each  day  to  be  completed  before 
-9  o'clock  A.  M.,  the  second  between  9  A.  M. 
and  12  M.,  the  third  between  13  M.  and  8 :80 
P.  M.,  and  the  fourth  between  8 :80  and  6  P. 
M., — there  bein^  at  least  an  hour's  time  be- 
tween the  sprinklings  of  any  street.    The 


ordinance  then  provides  for  the  manner  of 
sprinkling,  and  that  it  shall  be  at  the  rate 
of  at  least  one  gallon  for  every  40  square  feet 
of  roadway ;  the  work  to  be  done  under  the 
superintendent  of  public  works.  Section  8 
of  the  ordinance  provides  that  said  impn>ve- 
ment  shall  be  paid  for  by  special  assessment 
upon  property  benefited,  in  accordance  with 
article  9  of  the  Cities  and  Villages  Act. 
Section  8  appoints  commissioners  to  make  an 
estimate  of  the  cost  of  said  improvement,  in- 
cluding labor,  materials,  and  all  other  ex- 
penses attending  the  same,  and  the  cost  of 
making  and  levying  the  assessment,  eta 
The  commissioners  appointed  returned  an  es- 
timate as  follows:  ***Cost  of  the  improve- 
ment,  $12,000.80;  inspection  and  superin- 
tending, $360;  cost  of  making  and  levying 
assessment,  $870;  total  cost,  $12,730.80,"— 
which  was  approved  by  the  city  council.  A 
petition  was  nled  in  the  county  court  for  the 


ifiilolpal  oorporations  may  levy  assesBiDents  for  local 
improvemeDts  upon  property  frooting  upon,  or  to 
be  benefitted  bysnoh  tmprovementB,  without  re- 
sard  to  cash  valuation  of  the  property,  and  in  saoh 
manner  as  the  lefftelature  may  prescribe.  The 
court,  in  respect  to  the  claim  made  also  In  that 
-ORse,  that  the  benefits  were  not  permanent  said : 
''If  permanence  or  durability  is  to  be  the  test,  bow 
long  must  the  beneficial  resnlts  last  in  order  to  con- 
■etitute  an  improvement?**— and  added  that  It  was 
''unable  to  see  any  diCFerence  in  principle  between 
the  work  of  street  sprinkling,  the  results  of  which, 
unless  repeated,  last  but  a  day,  and  the  construe- 
-tk>n  of  a  block  pavement  or  wooden  sidewalk, 
which  wears  out  or  decays  or  has  to  be  built  every 
few  years.** 

The  JUanesota  court  laid  down  the  rule  that  'the 
only  esseotial  elements  of  a  local  improvement  are 
those  which  the  term  itself  implies,  that  it  shall 
benefit  the  property  on  which  the  ooet  is  asscBsed 
In  a  manner  local  in  its  nature  and  not  enjoyed  by 
property  jrenerally  in  the  city.** 

That  street  sprinkling  did  thus  benefit  the  abut- 
-ttng  property  was  reirarded  by  the.oouVt  as  a  mat- 
ter of  common  knowledge. 

^*  SIreet  moe^Hnff. 

Substantially  like  street  sprinkling  In  principle  is 
the  case  of  street  sweeping,  in  respect  to  which  the 
«upreme  court  of  Indiana  in  Beinken  v.  Fuehring, 
16  L.  JEL  A.  024,  lao  Ind.  882.  decided  that  aaeesBments 
npon  abutting  property  owners  for  the  expenses  of 
sweeping  streets,  including  crossings,  could  be  up- 
held on  the  ground  of  special  benefit  to  such  abut- 
ting property,  even  when  the  abutting  owners 
were  taxed  genorallj'  with  the  balance  of  the  pub- 
lic for  cleaning  other  streets  in  which  the  public 
alone  have  an  interest.  The  court  said  if  the  abut- 
ting owner  has  a  special  Interest  in  the  improve- 
ment of  the  street  and  sidewalk,  and  in  keeping 
them  free  from  snow  and  Ice,  he  has  a  special  in- 
terest in  keeping  them  free  from  accumulating 
filth.  Also  that  keeping  a  street  dean  adds  to  the 
rental  if  not  to  the  permanent  value  of  property 
located  thereon,  thereby  giving  the  abutting  prop- 
erty uwuer  a  special  interest  in  such  cleaning  not 
enjoyefl  by  the  general  community. 

It  was  also  said :  '*It  is  matter  of  common  obser- 
vation, of  which  we  must  take  notice,  that  prop- 
erty located  upon  weU  Improved  streets,  kept 
clean.  Is  more  desirable  than  property  on  unim- 
proved streetn  where  mnd  and  filth  are  permitted 
to  accumulate  and  obstruct  their  use.** 

QomvtUina  remoMri  of  iet  QinA  mow  frtmi  sfdotoolto. 
Differing  from  the  above  cases  in  respect  to  an 
1ML.RA. 


attempt  to  levy  assessments  on  abutting  owners, 
but  like  them  in  respect  to  the  charge  on  abutting 
owners  for  keeping  passageway  hi  front  of  their 
premises  In  proper  condition,  are  the  cases  con- 
cerning ordinances  which  compel  abutting  owners 
to  remove  snow  and  ice  from  sidewalks,  or  in  de- 
fault thereof  to  pay  a  fine,  or  at  least  the  expense « 
of  procuring  it  to  be  done. 

In  respect  to  such  ordinances  the  Illinois  courts 
have  held  that  the  abuttinir  owner  cannot  be  com- 
pelled to  clean  the  sidewalks  of  snow  and  ice,  and . 
that  such  an  ordinance  cannot  be  supported  on  the 
principle  under  which  assessments  are  made 
against  the  owner  for  building  sidewalks.  Gridley 
▼.  Bloomlngton, 88  III.  564, 30  Am.  Rep.  566;  Chicago 
T.  0*Brien.  UlUl.  S8S,  58  Am.  Rep.  640. 

But  elsewhere  such  ordinances  have  l)een  upheld* 
The  leading  case  on  the  subject  is  Oarthage  v. 
Frederick,  10  L.  R.  A.  178, 10  N.  Y.  268,  in  which  an 
ordinance  compelling  property  owners  to  remove 
ice  and  snow  from  sidewalks  within  a  certain  time 
after  it  accumulates  is  held  a  valid  exercise  of  po- 
lice power  and  not  unconstitutional  as  a  taking  of 
private  property  for  public  use  without  just  com- 
pensation. 

An  earlier  decision  to  similar  elfect  was  Ba  God- 
dard,  16  Pick.  604, 28  Am.  Dec.  250,  tn  which  such  a 
municipal  by-law.  requiring  owners  to  clear  off 
snow  from  sidewalks,  was  held  sustainable  by  rea- 
son of  the  special  benefit  to  their  property,  and 
not  void  on  the  ground  that  it  was  partial  or  un- 
equaL 

In  People  v.  0*Brien,  46  Hun,  640.  such  an  ordi^ 
nance  was  involved,  and  it  was  held  to  be  within 
the  power  of  the  city  of  Albany  to  enact,  but  the 
question  raised  was  merely  in  respect  to  the  char- 
ter power,  and  not  with  respect  to  the  constitu- 
tionality of  the  ordinances,  which  was  evidently 
assumed. 

Such  ordinances  have  also  been  considered  In 
other  cases,  which  did  not  present  any  question  of 
thehr  constitutionality.  Thus,  it  has  been  held  that 
such  an  ordinance  does  not  relieve  a  city  from  Ua> 
bility  for  injuries  sustained  by  a  person  in  conse- 
quence of  the  failure  of  the  abutting  owner  to 
remove  the  snow  or  ice.  Hartford  v.  Talcott,  48 
Conn.  625,  40  Am.  Rep.  189;  Taylor  v.  Tonkers,  105 
N.  Y.  202.  50  Am.  Rep.  402. 

And  that  such  ordinances  does  not  make  the 
abutting  owner  liable  to  the  person  who  is  thus 
injured  by  the  owner's  failure  to  remove  such  snow 
or  ice.  Moore  v.  Oadsden,  96  N.  Y.  12;  Kirby  v« 
Bojlston  Market  Asso.  14  Gray,  2SS,  74  Am.  Dec 
682;  Van  Dyke  v.  Olnoinnati,  1  Disney  (Ohio)  saSL 
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appointment  of  commissloneTs  to  extend  the 
assessment  upon  property  benefited.  Corn- 
mi  ssioDers  were  appointed,  who  returned  an 
assessment  roll,  apportioning  said  cost  upon 
property  by  tliem  deemed  specially  benefited 
by  the  proposed  improvement.  On  motion 
or  objectors  the  assessment  was  annulled  by 
order  of  the  court,  and  the  petition  dis- 
missed.   The  city  appeals. 

Meun,  Adolph  Kraus  and  M.  W. 
Robinson,  with  Mr.  T.  W.  C.  Hayes,  for 

appellant: 

The  common  council  has  the  power  to  de- 
termine that  the  cost  of  any  local  improyement 
be  paid  by  special  assessment 

Section  9,  article  9,  of  the  State  Constitu- 
tion of  1870  (Starr  &  C.  Anno.  Stat.  p.  149): 
'*Tbe  general  assembly  may  vest  the  corporate 
authorities  of  cities,  towns,  and  villages  with 
power  to  make  local  improvements  by  special 
assessments,  or  by  special  taxation  of  contigu- 
ous properly,  or  otherwise." 

Section  1,  article  9,  chapter  24,  of  the  Cities 
and  Villages  Act,  passed  April  10,  1872  (Starr 
&  C.  Anno.  Stat.  p.  487)  reads  as  follows: 
'That  the  corporate  authorities  of  cities  and 
Tillages  are  hereby  vested  with  power  to  make 
local  improvements  by  special  assessment,  or 
by  8X)ecial  taxation,  or  both,  of  contiguous 
property  or  general  taxation  or  otherwise,  as 
they  shall  by  ordinance  prescribe." 

By  that  act  the  ^neral  assembly  vested  the 
corporate  authorities  of  cities,  towns,  and  vil- 
lages with  full  power  to  make  local  improve- 
ments. 

It  is  solely  for  the  local  authorities  to  deter- 
mine which  method  shall  be  adopted  for  pay- 
ing the  cost  of  such  improvement. 

White  V.  Peopk,  94  ifi.  004;  Fakh  v.  People, 
99  III.  187;  Lake  v.  Decatur,  91  III.  596. 

Tbe  term  "local  improvement"  is  defined  as 
signifying  improvements  made  in  a  particular 
locality,  by  which  the  real  prpperty  adjoining 
or  near  such  locality  is  specifically  benefited. 

18  Am.  &  Eng.  Encyclop.  Law,  p.  986,  and 
authorities  there  cited;  Wilson  v.  Chieago 
Sanitary  Ditt,  Trustees,  183  HI.  443;  Guild  v. 
Chicago,  82  111.  472;  SterUng  v.  Qalt,  117  IlL 
11. 

The  term  "improvement"  signifies  changes 
In  the  condition  of  property,  by  which  changes 
its  value  is  increased. 

Bouvier,  L.  Diet.;  Abbott,  L.  Diet. 

Street  sprinkling  is  a  local  improvement. 

State  V.  Sets,  88  Minn.  371. 

Tbe  question  "local  improvement"  ia  a 
question  of  fact  and  not  of  law— one  to  be  de- 
termined, and  only,  upon  evidence  and  testi- 
mony as  to  tbe  character  and  effect  that  the  pro- 
posed improvement  will  have  upon  the  market 
value  of  property  assessed  therefor. 

It  is  for  the  corporate  authorities  to  deter- 
mine tbe  question  as  to  what  shall  be  consid- 
ered a  local  improvement,  and  not  for  the 
courts. 

Louisville  d  N,  B,  Co.  v.  East  St.  Louis,  184 
HI.  656;  Foffan  v.  Chicago,  84  Ul.  227;  Mur- 
phy  V.  Peoria,  11  HI.  509. 

Section  7  of  article  5,  confers  the  power  "to 
lay  out,  establish,  open,  alter,  widen,  extend, 
grade,  pave,  or  otherwiae  improve  streets, 
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alleys,  avenues,  sidewalks,  wharrea,  paiks, 
and  public  grounds,  and  vacate  same. 

Starr  &  C.  Anno.  Stat.  p.  468. 

Section  12  also  grants  the  power  "to  provide 
for  cleansing  of  the  same." 

The  power  thus  given  is  broad  and  compre- 
hensive. It  would  be  unnecessary  and  quite 
impossible  for  the  le^^lature  to  specify  each 
and  every  method  of  improvement,  or  manner 
of  cleansing  the  same.  The  power  to  other- 
wise improve  and  cleanse  includes  all  methoda 
that  the  common  council  deem  wise. 

Murphy  V.  Peoria,  supra. 

The  effect  upon  the  market  value  of  prop- 
erty must  be  ascertained  from  evidence. 

The  court  below,  in  granting  the  motion  of 
appellee  without  hearing  evidence,  was  com- 
pelled to  assume  the  fact  that  the  proposed  im- 
provement would  have  no  effect  upon  the 
market  value  of  the  property  assessed.  This 
was  erroneous. 

Wilson  Y.  Chicago  Sanitarjf  Ditt.  Trustees, 
supra. 

The  influence  of  the  proposed  improvement 
upon  the  market  value  of  the  property  aasea- 
sed  in  this  case  was  clearly  one  for  a  Jury,  and 
to  be  determined  upon  evidence. 

Fagan  v.  Chicago,  84  HI.  227;  Kankakss 
Stone  dk  Lime  Co.  v.  Kankakee,  128  HI.  176. 

Messrn.  Wilson*  Moore  ft  MeIlTaiiio» 
for  appellee: 

The  right  to  levy  special  assessments  on- 
private  property  depends  upon  the  question  of 
benefits;  in  other  words,  upon  the  question  of 
compensation  by  increase  in  value  of  the  land 
assessed,  and  special  assessments  can  be  main- 
tained on  no  other  theory. 

If  a  special  assessment  were  levied  without 
benefits  or  without  reference  to  benefits,  it  Is 
then  a  tax  pure  and  simple,  and  cannot  be 
sustained  unless  uniform. 

Tide-  WaUr  Co.  v.  Coster,  18  N.  J.  Eq.  627; 
Cooley,  Tazn.  chap.  20.  par.  1,  p.  416;  Schen- 
ley  V.  Com.  ,86  Pa.  29,  78  Am.  Dec.  359;  Me- 
QonigU  v.  Allegheny,  44  Pa.  118;  Washington 
Av&nue  Case,  69  Fa.  860,  8  Am.  Rep.  255; 
Paterson  v.  Society  for  Batablishing  Ostfut 
Iff  IS.  24  N.  J.  L.  400. 

To  assess  for  a  local  improvement  without 
reference  to  the  actual  benefits  is  unconstitu- 
tionaL 

St.  John  V.  Bast  St.  Louis,  50  HI.  92;  Lee  v. 
Ruggles,  62  111.  427. 

The  true  inquiry  in  all  such  cases  is.  What 
will  the  influence  of  the  proposed  improve- 
ment be  upon  the  market  value  of  the  prop- 
erty claimed  to  be  benefited  thereby. 

Kankakee  Stone  db  Lime  Co.  v.  Kankak$e„ 
128  lU.  176. 

The  question  whether  the  improvement  Is 
one  for  which  by  the  constitution  and  statutes 
a  special  assessment  may  be  levied  is  a  judicial 
question,  and  is  not  within  the  control  of  the 
legislative  t)ody. 

Lake  Viewy.  Tate,  6  L.  R  A.  268,  130  HI. 
247. 

The  sprinkling  of  streets,  as  a  public  work, 
is  not  one  of  the  powers  committed  to  the 
common  council. 

Dill.  Mun.  Corp.  4th  ed.  §  89;  WrighX  ▼. 
Chicago,  20  HI.  252;  Btston  ?.  Chuxun^  40  DL 
514,  89  Am.  Dec.  861. 
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Mutn.^^orf^e  SL  Taylor,  Yomisr*  M»- 

ft  Bfont- 
Talker, 
ley,  WiDBton  A  Meai^er* 
Wolseley  ft  Heath»  C.  S.  Darrow»  A. 
W.  Pnlver,  W.  J.  Hynes,  Mason  Bros*. 
J.  B.  Geary»  W.  S.  Hefferan.  D.  H. 
Home,  J.  F.  Clare.  A.  Hertiff,  Osborne 
Bros.  &  Bursett,  W.  A.  PheQ>s,  Bayley 
ft  Waldo*  J.  A.  Peterson,  W.  T.  Under* 
wood,  A.  H.  Tyrrell*  Rich  ft  Stone,  Otis 
ft  Graves,  R.  B.  Twiss,  Pedriek,  Daw- 
son ft  Clarke,  N.  N.  Cronholm,  H.  W, 
Brandt,  Felsenthal,  D*  Aneona  ft  Rins- 
er,  James  Maker,  C.  M.  Hardy,  C. 
H.  Mitchell*  C.  M.  Osborne,  Ripley  ft 
Allincr*  Tatkam  ft  Webster,  E.  XT.  Fliek- 
man,  F.  B.  Packard,  Kirk  Hawes, 
Cokrs  ft  Green,  and  C.  E.  ft  D,  G.  An- 
thony  for  the  objectors. 

Shope*  J. ,  deliyered  the  opinion  of  the 
court: 

The  question  presented  by  this  record  is 
whether  the  municipal  authorities  in  cities 
and  vi]lages,organized  under  the  general  law 
for  the  incorporation  thereof,  have  power  to 
provide  that  the  cost  of  sprinkling  the  streets 
of  the  city  or  village  shall  be  paidl^y  special 
assessment.  In  other  words,  is  the  sprink- 
ling of  streets  a  local  improvement  within 
the  meaning  of  the  statute  authorizing  cities 
and  villages  to  make  local  improvements  by 
special  assessment?  Section  9,  article  9,  of 
the  Constitution  authorizes  the  general  as- 
sembly to  vest  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make  local 
improvements  by  special  assessment  or  by 
special  taxation  of  contiguous  property,  or 
otherwise;  and,  in  pursuance  thereof,  the 
legislature  has  vested  such  authorities  ^'with 
power  to  make  local  improvements  by  special 
assessment,  or  special  taxation,  or  both,  of 
contiguous  property,  on  ceneral  taxation  or 
otherwise  as  they  diall  by  ordinance  pre- 
scribe." 

It  is  contended  that  under  this  statute  the 
corporate  authorities  alone  are  to  determine 
what  is  and  is  not  a  local  improvement,  and, 
the^  having  determined  in  this  case  that  the 
sprinkling  of  the  streets  designated  in  the 
ordinance  was  a  local  improvement,  their 
decision  is  final,  and  not  the  subject  of  re- 
view. The  case  of  fxmismiU  d  iV.  R.  Co,  v. 
E(ut  8t,  I/mis,  184  111.  656,  is  cited  in  sup- 
port of  this  contention.  There  the  city  pass- 
ed an  ordinance  for  the  construction  of  a 
viaduct  in  one  of  the  streets  of  the  city  over 
the  tracks  of  the  railway,  and  also  spanning 
Cahokia  creek.  The  objection  was  that  the 
building  of  the  viaduct  in  the  street  was 
''not  a  local  improvement  within  the  mean- 
ing of  the  statute  authorizing  the  levy  of 
special  assessments;"  and  it  was  held  that, 
the  city  being  empowered  **to  lay  out.  es- 
tablish, open,  alter,  widen,  extend,  grade, 
pave  and  otherwise  improve  streets,^  and 
"to  construct  and  keep  in  repair  bridges, 
viaducts  and  tunnels,  and  to  regulate  the  use 
tbereor  (Rev.  Biat.,  pars.  7-28,  ^  1,  art.  5, 
chap.  24),  the  city  council  had  power  to  de- 
termine that  the  construction  of  the  viaduct 
in  the  street  was  a  local  improvement,  and 
94L.RA. 


to  order  the  same  to  be  paid  for  by  special 
assessment.  The  language  quoted  by  conn* 
sel  was  used  in  respect  of  the  facts  of  that 
case,  and,  as  applied  thereto,  was  entirely 
accurate,  but  the  decision  cannot  be  regarded 
as  authority  for  the  contention  in  this  case. 
The  power  of  the  city  council  to  declave 
what  shall  be  local  improvements  is  neces- 
sarily  implied  from  the  power  to  make  the 
same  in  the  mode  and  by  the  means  pre- 
scribed. But  this  implication  can  arise  only 
in  respect  of  improvements  they  are  author- 
ized to  make  by  special  assessment  or  special 
taxation.  So  long  as  the  attempted  exercise 
of  the  power  relates  to  such  public  work  as 
was  within  the  legislative  contemplation 
when  giving  the  authority  to  the  municipal- 
ity, a  reasonable  exercise  of  the  implied 
power  in  declaring  such  work  a  local  im- 
provement will  be  sustained  (Bloomington  v. 
CMeago  A  A.  R,  Co,  134  111.  451),  and  in 
such  cases  the  method  of  construction,  the 
materials  used,  and  whether  it  shall  be 
treated  as  a  local  improvement,  to  be  paid 
for  in  whole  or  in  part  by  special  assessment 
or  special  taxation,  or  is  to  be  paid  fur  out 
of  the  general  revenues  of  the  city  or  village, 
are  matters  resting  within  the  lecrislative  dis- 
cretion of  the  municipal  authorities.  Fagar^ 
V.  Chicago,  84  111.  227 ;  I/nttsviUe  db  y.  R, 
Co.  V.  East  8t,  Louis,  184  111.  656.  Improve- 
ments authorized  to  be  made  by  this  species 
of  taxation  are  public  improvements  (Cooley, 
Taxn.  67-416;  Burroughs,  Taxn.  10  etseq.; 
Davis  V.  Litchfield,  145  111.  827,  21  L.  R.  A. 
568),  and  an  attempt  by  the  municipal  au- 
thority to  declare  a  purely  private  work  a 
local  improvement  within  the  meaning  of 
the  statute  would  be  ultra  vires,  and  the 
courts  would  be  compelled  to  so  declare.  A 
local  improvement  within  the  meaning  of  the 
statute  IS  a  public  improvement  which,  by 
reason  of  its  being  confined  to  a  locality,  en- 
hances the  value  of  adjacent  property  aa 
distinguished  from  benefits  diffused  by  it 
Uiroughout  the  municipality.  The  only 
basis  upon  which  either*  special  assessment 
or  special  taxation  can  be  sustained  is  that 
from  the  proposed  local  improvement  tbe 
property  subjected  to  the  tax  or  assessment 
will  be  enhanced  in  value  to  the  extent  of 
the  burden  imposed.  Coolev,  Taxn.  chap. 
20;  Dill.  Mun.  Corp.  596;  'Datds  v.  LfteA- 
field,  supra;  Kneliner  v.  Freeport,  148  111.  92,. 
17  L.  R.  A.  774 ;  Chicago  v.  Lamed,  34  IlL 
267 ;  CJiicago  v.  Boer,  41  111.  306.  If,  there- 
fore, from  an  inspection  of  the  ordinance  au> 
thorizing  the  making  of  the  improvement  it 
appears,  from  the  nature  of  the  work  pro- 
posed, that  the  market  value  of  abutting  or 
adjacent  property  would  not  be  increased 
thereby,  as  a  matter  of  law  it  would  not  be 
a  local  improvement  within  the  meaning  of 
the  statute,  and  no  declaration  of  the  corpo- 
rate authorities  could  make  it  so.  On  tho 
other  hand,  if  the  property  is  or  may  be 
benefited  by  the  improvement,  the  extent  of 
such  benefit,  and  hence  the  amount  to  be  as- 
sessed upon  the  property  in  proceedings  for 
special  assessment,  is  a  question  of  fact,  to 
be  determined  in  the  mode  prescribed  by  thft 
statute.  DeKown  v.  Laks  VietD,  181  111.  64U 
It  remains  to  consider  whether  the  sprlnk* 
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ling  of  the  streets  as  contemplated  by  the 
ordinance  is  a  local  improvement  that  may 
bo  made,  and  the  expense  tliereof  paid,  by 
special  assessment  upon  adjacent  property. 
''^It  is,**  says  Mr.  Dillon,  **a  general  and  un- 
disputed proposition  of  law  that  a  municipal 
•corporation  possesses  and  can  exercise  the  fol- 
lowing powers,  and  no  others:  First,  those 
granted  in  express  words;  second,  those  nec- 
essary or  fairly  implied  in  or  incident  to  the 
powers  cxpreasly  granted ;  third,  those  essen- 
tial to  the  declared  objects  and  purposes  of 
the  corporation,— not  simply  convenient,  but 
indispensable.  Any  fair,  reasonable  doubt 
concerning  the  existence  of  the  power  Is  re- 
solved by  the  courts  against  the  corporation, 
and  the  power  is  denied."  Mun.  Corp.  4th 
«d.  §  8 ;  Wright  v.  Chicago,  20  III.  252 ;  Elf- 
ton  ▼.  Chicago,  40  111.  514,  89  Am.  Dec.  861 ; 
Cook  County  v.  HcCrea,  98  111.  236.  The  au- 
thority to  municipalities  to  impose  burdens 
upon  persons  or  property  is  wholly  statutory, 
and,  where  its  exercise  may  result  in  devesti- 
ture  or  transfei  of  property,  the  right  to  exer- 
cise it  must  be  clear,  and  strictly  pursued ; 
and  this  rule  applies  to  proceedings  under 
the  taxing  power,  including  special  assess- 
ment and  special  taxation.  Doom  v.  Litch- 
JiM,  supra. 

No  express  power  is  granted  to  make  spe- 
cial assessment  for  the  particular  work  pro- 
rjed.  Buc  it  is  insisted  that,- as  by  clause 
section,  1,  article  5,  of  the  Acl,  power  is 
given  "to  lay  out,  open,  alter,  widen,  ex- 
tend, grade,  pave  and  otherwise  improve 
streets,"  etc.,  by  the  words  **or  otherwise  im- 
prove" power  is  conferred  upon  the  munici- 
pal authorities  to  determine  what  character 
of  improvement,  other  than  those  enumerated, 
ahall  be  made:  and,  if  they  determine  that 
the  streets  shall  be  sprinkled,  it  is  therefore 
an  improvement  within  the  meaning  of  arti- 
cle 9  of  the  Act.  This  is  a  misapprehension. 
The  city  may  undoubtedly,  in  the  sense  In 
which  the  word  "  improve"  is  here  used,  re- 
pair the  streets,  sprinkle,  sweep,  and  cleanse 
them,  as  in  their  discretion  the  public  neces- 
sity and  convenience  may  require.  But  the 
term  **  local  improvement, "  prior  to  the  adop- 
tion of  the  constitution  and  passage  of  the 
act  in  question,  had,  by  common  usage,  a 
well-defined  meaning,  and  it  will  be  pre- 
sumed to  have  been  employed  in  the  sense 
thus  attributed  to  it.  It  was  understood,  as 
applied  to  a  street,  as  signifying  the  im- 
provement of  the  street  as  such,  and  for  the 
purposes  for  which  it  was  designed,  made  in 
a  particular  local it}r,  by  reason  of  which  the 
real  property,  abutting  or  adjacent,  was  spe- 
cially benefited  in  its  market  value.  Cooley, 
Taxn.  109,  110-;  Dill.  Mun.  Corp.  696,  597, 
This  court,  in  numerous  cases  decided  before 
the  adoption  of  the  present  constitution,  as 
well  as  in  many  since,  gave  the  like  signifi- 
cation to  the  term.  Illinois  <k  N.  Canal  Trust- 
€69  V.  Chicago,  12  111.  403  ;  JligginsY,  Chicago, 
18111.  276;  Ottawa  Y.  Macy,  20  III.  418;  Lill 
V.  Chicago,  29  111.  81 ;  Chicago  v.  Lamed,  and 
Chicago  v.  Basr,  supra;  Scammon  v.  Chicago, 
42  111.  193.  ' 

Further  citation  will  be  unnecessary. 
Used,  as  it  is,  in  connection  with  special  as- 
sessments, which  are  necessarily  based  upon 
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the  idea  of  equivalent  benefits  to  the  prop- 
erty owner,  the  idea  of  permanency  in  the 
improvement  is  necessarilv  involved.  That 
is,  the  benefit  must  fiow  from  the  actual  or 
presumptive  betterment  of  the  street,  and 
must  be  of  such  character  as  to  enhance  the 
market  value  of  the  property.  Kankakes 
Stone  d  Linu  Co.  v.  Kankakee,  128  III.  176. 
It  cannot,  we  think,  in  any  just  sense  be 
said  that  street  sprinkling  is  an  improve* 
ment  within  the  contemplation  of  article  9 
of  the  Cities  and  Villages  Act.  In  the  na- 
ture of  things,  the  sprinkling  is  only  useful 
while  the  work  is  continued.  In  a  few  hours 
the  beneficial  effects  are  gone,  and  the  prop- 
erty is  worth  no  more  than  before  the  street 
was  sprinkled.  It  is  insisted,  however,  that 
all  improvements — the  building  of  side* 
walks,  the  paving  of  streets,  of  however 
lasting  material, — are  evanescent,  and  that 
in  a  few  years  at  most  they  will  necessarilv 
require  renewing ;  and  that  it  makes  no  dif- 
ference whether  it  be  water  put  upon  the 
street,  or  wood  or  granite;  that  all  alike  are 
but  temporary  in  character.  In  a  sense  this 
is  true,  but  not  in  a  practical  sense.  It  is 
common  experience  that  well  paved  streets 
and  convenient  and  durable  sidewalks,  fur- 
nishing access  to  property,  do  in  fact  enhance 
its  market  value.  It  is,  however,  insisted 
that  the  sprinkling  of  the  street  during  the 
summer  months  renders  the  occupation  of  the 
adjacent  properly  more  enjoyable  and  com- 
fortable, and  that  therefore  the  property  is 
enhanced  in  value.  Doubtlessly,  the  same 
result  would  follow  by  placing  vases  at  con- 
venient points  on  the  street,  to  be  filled  every 
morning  with  fresh-cut  flowers ;  or  by  open- 
air  concerts,  in  which  music  should  be  se- 
lected with  reference  to  the  taste  of  the  ad- 
jacent dwellers.  So,  the  employment  of  an 
etficient  police  force,  whereby  greater  safety 
was  felt,  would  add  to  the  enjoyment  and 
comfort  of  persons  residing  upon  the  street. 
The  proper  watering  and"  clipping  of  tiie 
grass  upon  lawn  and  terrace,  the  removal  of 
garbage  from  the  premises,  besides  saving  ex- 
pense to  the  occupant,  would  add  to  the  en- 
joyment and,  possibly,  the  healthfulneas  of 
the  locality.  These  all  might  be  improve- 
ments, and  increase,  while  they  continued, 
the  desirability  of  property  in  their  locality. 
But  they  are  not  improvements,  either  of  the 
property  or  of  the  street,  within  the  legisla- 
tive contemplation  when  granting  power  to 
make  local  improvements  oy  special  assess- 
ment. 

The  tendency  of  municipal  government  to 
arrogate  to  itself  power,  and  to  encroach  upon 
the  rights  of  the  citizen,  has  led  to  the  estab- 
lishmentof  salutary  rules  of  construction,  lim- 
iting their  powers  to  those  expressly  granted, 
or  arising  by  reasonable  and  necessary  impli- 
cation from  the  grant.  It  cannot,  we  think, 
be  assumed  that  the  legislature  intended  by 
the  language  employed  to  confer  power  upon 
the  municipality  to  require  work  of  the  class 
provided  for  in  this  ordinance  to  be  done  by 
special  assessment,  even  though  it  be  held  to 
be  public  work  which  the  municipality  is 
authorized  to  perform.  Such  power  does 
not  arise  by  implication  from  the  powers  ex- 
pressly conferred,  nor  is  it  essential  to  th« 
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declared  objects  and  purposes  of  the  corpora- 1  and  dismissing  the  petition,  and  its  Judf  • 
tion.    We  are  of  opinion  that  the  county  court  I  ment  will  be  affirmed, 
decided  correctly  in  annulling  the  assessment  |     Affirmed, 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,   SEVENTH  CIRCUIT. 


.MORROW     SHOE     MANUFACTURING 
CO.  et  al„  Appts., 

NEW  ENGLAND  SHOE  CO.  et  al. 
(07  Fed.  Rep.  686.) 

1.  A  person  obtaining^  gfooda  by  fimudu- 
lent  pretenses  Is  flrniltjr  of  a  torUons 
taWng  SAd  no  demand  for  possession 
Is  necessary  to  enable  the  penoD  defrauded 
to  maintain  replevin  for  them  unless  they  bave 
passed  to  a  tblrd  peraoa  boldingr  them  boua  fide 
for  a  valuable  oonsideraffoD  witliout  ootloe. 

8*  Concealment  of  insolvency  with  no 
reasonable  expectation  of  paylncr  ren- 
den  a  sale  fraudulent  and  entitles  tlie  seller  to 
poesesslon  as  a^raiDst  the  purchaser  or  his  volun- 
tary assifrnee. 

Z»  A  seller  of  goods  procnred  from  him 
by  fraud  has  the  burden  of  showin?  par- 
ticipation by  a  subsequent  purchaser  in  the 
fraudulent  acts  by  wlilob  the  goods  were  pro- 
cured. 

4.  A  purchaser  of  fl^oods  is  affected  by 
the  fraudulent  acts  and  intents  of  the 
seller  in  procuring  them  from  a  third 
person  if  be  bas  knowledge  thereof  or  of  the 
existence  of  such  facts  and  circumstances  aa  are 
naturally  and  Justly  calculated  to  awaken  sus- 
picion in  the  mind  of  an  bonest  man  of  ordinary 
care  and  prudence  and  lead  bim  to  inquiry. 

6.  Persons  who  deal  in  froods  obtained 
by  a  third  person  recklessly  and  with 
Icnowled^^  of  such  facts  and  circumstan- 
ces as  would  bave  put  cautious  and  prudent  men 
on  inquiry  are  chargeable  with  the  value  of  the 
goods  obtained  by  tbem  from  the  f  muilulent  pur- 
chaser which  they  convert  to  their  own  use  al- 
though they  have  paid  the  full  value  and  the 
property  bas  passed  beyond  the  reach  of  the  pro- 
cess of  the  court. 

6.  An  auctioneer  who  sells  g^oods  for  a 
fraudulent  purchaser  thereof  under  such 
circumstances  as  charge  him  with  notice  that 
they  have  been  obtained  by  fraud  Is  liable  for 
tiie  value  of  the  goods  equally  with  the  fraudu- 
lent purohaaer  and  not  mei-ely  for  the  amount  of 
oommlssions  received  by  him  upon  the  sale,  al- 
though he  has  accounted  for  the  proceeds  of  such 
g(X)d8  to  his  prlnoipaL 

7.  Proof  that  a  pledf^ee  of  ff oods  ft^m 
a  retail  dealer  knew  that  the  latter 
wasbeiuff  pressed  by  his  creditors  and 
was  pledging  goods  not  paid  for,  that  the  goods 
were  in  larger  quantities  than  was  called]  for  by 
the  business,  deposited  In  a  warehouse  away 
from  such  business  with  all  marks  erased  from 
the  original  packages;  and  that  the  goods  were 
transferred  on  such  terms  as  precluded  redemp- 
tion without  any  Inquiry  on  the  part  of  such 


pledgee;  and  that  the  latter  made  false  statements 
as  to  previous  loans  to  a  receiver  of  the  property 
of  the  pledgor,— is  suffioienc  to  throw  upon  such 
pledgee  the  burden  of  explaining  the  trHnsactioQ 
and  showing  himself  to  be  a  bona  fide  holder. 
8*  A  state  statute  permitting^  a  simple 
«sontraet  creditor  to  file  a  bill  in  equity 
without  reducing  his  claim  to  Judgment,  for  the 
purpose  of  reaching  assets  to  pay  the  debts  of  an 
Insolvent  corporation,  is  not  applicable  to  pro- 
oeedlngs  In  the  federal  courts. 

(iJUfin,  District  Judge,  dissents.) 

(October  S,  U09L) 

APPEAL  by  complaiaants  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  disnrssinij  a 
bill  filed  by  creditors  of  the  New  England 
Shoe  Company  to  reach  assets  which  were  al- 
leged to  have  been  transferred  to  certain  of  the 
other  dcfendnnts  in  fraud  of  the  company's 
creditors.     Heveraed, 

Stfttement  by  Baker,  Distriet  Judge: 
Tliis  suit  was  brought  in  the  court  below 
by  the  Morrow  Shoe  Manufacturing  Com- 
pany, appellant,  on  its  own  behalf  and  for  the 
benefit  of  all  other  creditors,  against  the  New 
England  Slioe  Company,  an  insolvent  cor- 
poration, which  was  impleaded  with  George 
P.  Gore,  H.  H.  Ueimerdinger,  Merricii  b\ 
Prouty.  and  Hiram  B.  Peabody,  appellees 
herein,  and  certain  others  not  parties  to  this 
appeal.  The  New  England  Shoe  Company, 
an  Illinois  corporation,  purported  to  be  or- 

fanized  with  an  authorized  capital  of  $50,000, 
i  vided  into  500  shares  of  $100  each,  of  which 
498  shares  were  owned  bv  Charles  0.  Davis, 
who  was  its  president  and  treasurer,  one  share 
was  owned  by  his  son,  Charles  A.  Davis,  wlio 
Was  its  Secretary,  and  one  share  was  owned 
by  Henry  W.  Sawyer.  These  three  composed 
its  board  of  directors.  The  bill  was  tuken 
pro  eoiifesm  against  the  New  England  Shoe 
Company  and  Charles  C.  Davis,  and  on  final 
hearing  it  was  dismissed  as  to  the  other  de- 
fendants. The  cause  was  heard  and  decided 
on  its  merits  on  the  facts  presented  in  the 
record,  and  the  decree  dismissing  the  bill  was 
placed  on  the  ground  that  notice  or  knowl- 
edge of  the  fraudulent  acts  and  intent  of  the 
New  England  Shoe  Company;  and  of  Charles 
C.  Davis  had  not  been  sufficiently  proven  to 
justify  a  decree  against  any  of  the  appellees. 
The  New  England  Shoe  Company  was  or- 
ganized August  20,  1887,  with  a  nominal 
capital  of  $50,000.  During  its  business  exis- 
tence,   which  was  a  little  more  than  two 


Non—Tbe  above  case  very  strongly  presents 
the  rights  of  defrauded  sellers  of  goods  as  against 
third  parties  who  have  obtained  the  goods  with  rea- 
son to  Buspeot  the  fraud,  and  also  as  to  an  auc- 
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tioneer  who  sells  them  with  such  notice.    As  to  tbe 
effect  of  purchasing  goods  without  mtention  to 
pay  for  them,  see  ncU  to  CMUi»  v.  MeirrQl  ( Vt.)  14 
L.&A.S6A. 
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Tesrt,  there  were  only  three  meetlni^  of  the 
directors,  the  flnit  for  organization,  August 
29.  1887,  and  the  otiier  two,  on  March  28  and 
Deceml)erO,  1889,  to  adopt  certain  resolutions 
which  C.  G.  Davis  wislied  to  have  adopted. 
The  other  two  directors  paid  no  attention  to 
the  business  affairs  of  the  company,  and  acted 
simply  to  carry  out  the  purposes  of  C.  G. 
Davis.  The  company  did  a  small  retail  busi- 
ness, under  the  sole  management  of  G.  C. 
Davis,  in  a  basement  on  the  northwest  corner 
of  State  and  Madison  streets,  in  Ghicago. 
The  only  other  business  done  by  it  or  them 
was  to  make  the  alleged  fraudulent  sales 
and  pledge  hereinafter  mentioned.  For  about 
two  years  its  purchases  were  made  mostly, 
if  not  wholly,  from  or  through  the  auction 
and  commission  house  of  George  P.  Gore  & 
Go.,   in  GhicAgo.     During  this  time  other 

Surchases  than  those  made  from  George  P. 
^ore  &  Go.  were  made  through  this  ffrm, 
which  advanced  the  money  to  pay  for  them, 
and  It  deducted  from  the  amount  paid  over 
to  the  manufacutrer  the  same  commission  as 
on  goods  consigned  to  it.  For  about  twelve 
Tears,  and  up  to  the  latter  part  of  1888,  Davis 
had  been  in  the  employ  of  Gore  &  Go.  as  a 
salesman  and  solicitor  of  consignments.  In 
the  latter  part  of  1888  he  appeared  to  have 
dropped  his  connection  with  Gore  &  Co., 
and  he  began  to  make  extensive  purchases 
from  manufacturers  for  the  New  England 
Shoe  Company,  independently  of  Gore  &  Co. 
In  ordr>r  to  obtain  cnsdit  he  pretended  that 
$A0.000  of  the  company's  capital  stock  had 
been  paid  in  in  cash,  and  was  then  in  the 
business ;  that  its  business  amounted  to  over 
$70,000  a  year,  and  was  highly  profitable; 
tiiat  its  stock  on  hand  amounted  to  $25,000, 
and  his  and  the  company's  debts  to  $500,  all 
told,  and  that  he  was  worth  individually 
$88,000.  By  means  of  these  representations, 
which  were  false  and  fraudulent,  made  to 
manufacturers  and  their  agents,  either  di- 
rectly or  through  the  reports  of  commercial 
agencies,  he  was  enabled  to  obtain  large 
quantities  of  goods  for  the  shoe  company  on 
credi t  from  numerous  manufacturers.  Forty  • 
tliree  of  them  identified  goods  that  they  had 
shipped  to  it,  and  which  were  unpairf  for, 
among  those  of  which  the  receiver  took  pos- 
session in  the  Sibley  warehouse.  These 
goods,  with  some  others  similarly  identified, 
and  found  in  a  loft  which  liad  been  rented 
by  the  shoe  company,  brought  at  the  re- 
ceiver's sale  $20,912.97.  These  goods  had 
been  recently  bought,  and,  with  the  exception 
of  perhaps  $3,000  worth,  were  wholly  un- 
paia  for.  The  complainant  and  other  in- 
tervening creditors  have  proved  unpaid  bills 
to  the  amount  of  lietween  $15,000  and  $16,- 
000.  About  the  time  that  the  goods  so  ordered 
began  to  arrive,  Davis  began  to  dispose  of 
them  otherwise  than  by  sales  in  the  basement 
store.  He  made  these  sales  with  a  studied 
purpose  to  keep  the  parties  from  whom  the 

foods  were  purchased  in  ignorance  of  what 
e  was  doing.  How  many  channels  he  em- 
ployed for  this  purpose  is  not  known.  Three 
are  clearly  shown.  Beginning  with  December 
14,  1888,  and  ending  with  December  11,  1889, 
be  sold  through  the  auction  house  of  George 
P.  Gore  <fc  Co."  goods,  which,  at  their  auction 
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prices,  netted  $14,555.48.  Prior  to  Jane  23, 
1889,  these  sales  amounted  only  to  $1,650.04,. 
and  were  made  for  account  of  Charles  C. 
Davis  individually.  After  that  date  the  saie» 
were  made  for  account  of  the  New  £ng1(t*«d 
Shoe  Company,  and  the  bulk  of  them, 
amounting  to  111, 235. 75,  were  made  between 
October  1  and  December  11.  1889.  A  compar- 
ison of  the  checks  drawn  by  G^rge  P.  Gors- 
&  Co.  in  settlement  of  these  sales  with  the^ 
credit  entries  in  C.  C.  Davis'  bank  account 
shows  that  he  deposited  to  his  individual  ac- 
count in  tlie  First  National  Bank  in  Chicago 
$9,610.75  of  the  proceeds  of  these  sales,  and 
that  the  payments  of  $1,200  and  $425  in  set- 
tlement of  tiie  last  two  sales  were  not  depos- 
ited there.  Besidi  s  the  proceeds  of  these  sales- 
throueh  Gore  &  Co.,  he  made  other  large- 
deposits  on  his  individual  account,  viz. : 
October  9,  $1, 783. 9f> ;  November  2,  $2. 038  04  v 
November  26.  $2,500;  Noveml)er29,  $1,978.- 
21;  a  total  of  $8,294.60.  All  of  those  de- 
posits, except  that  of  November  2d,  cor- 
respond with  payments  made  to  Davis  bj^ 
Heimerdinger,  through  George  P.  Gore  &  Co, 
These  goods  were  sold  almost  entirely  at 
auction,  along  with  other  and  larger  con- 
signments, some  of  which  were  on  account 
of  manufacturers.  The  prices  obtained  were- 
fair  auction  prices,  not  jobber's  nor  manu- 
facturer's prices,  rnnnino^  sometimes  as  much 
as  20  per  cent  below  the  prices  at  whiuh 
jobbers  ordinarily  sold  to  retailers.  The  sales- 
were  quick,  and  somewhat  forced,  and  prices 
corresponded.  They  were  largely  below  the- 
prices  at  which  retailers  could  purchase  from, 
wholesale  dealers. 

The  firm  of  Gore  A  Co.  consists  of  George 
P.  Gore  alone,  but  Prouty  and  Heimcrdinfcr 
respectively  conducted,  at  Gore's  store,  busi- 
nses  at  his  expense  for  storeroom,  clerk  hire, 
and  capital,  and  at  his  risk  for  credit,  ever>' 
transaction  including  somewhere  in  its  course 
a  sale  by  Gore  &  Co.  on  commission.  Prouty 
had  the  general  management  of  Gore  &  Co*s 
business;  giving  special  attention  to  boots 
and  shoe.s,  and  personally  directed  most  of 
these  sales.  He  drew  a  fixed  salary  aa. 
mana>rer,  and  at  the  end  of  each  year  had  an 
accounting  with  Gore  &  Co.,  as  the  result  of 
which  frequently  an  additional  allowance 
was  made  to  him  on  a  basis  which  he  was 
nnwilling  or  unable  to  explain. 

Besides  the  $14,555.48  of  sales  made 
through  Gore  &  Go's  auction  house,  Davis, 
in  the  name  of  the  New  England  Shoe  Com- 
pany, sold  directly  to  Prouty,  in  Prouty 's 
branch  of  the  business,  within  two  weeks 
of  the  failure,  goods  lor  which  he  received 
in  advance  $4,692.95.  One  purchase,  con- 
sisting of  171  cases  of  shoes,  was  made  by 
Prouty  November  26th  or  27th.  for  which  he 
gave  $4,858.48,  after  some  bickering,  in 
which  an  auctioneer  of  Gore  &  Co.  was  em- 
ployed to  make  the  final  bargain ;  and  the 
last  purchase,  of  December  5th,  within  a. 
week  of  the  collapse,  consisted  of  2^8  cases 
of  rubbers,  for  which  Davis  received  $1,103.- 
47.  Both  sales  were  made  at  low  prices,  and 
were  paid  for  December  7.  1889.  Heimer- 
dinger, in  his  branch  of  the  business  carried 
on  at  the  auction  house  of  Gk>rQ  A  Co.,  made 
five  purchases  through  Davis  of  the  New 
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England  Shoe  Companj't  gooda,  bei 
Septenibei  17  and  ending  November  9b,  1889, 
paying  in  all  $7,810.88.  Heimerdinger  in- 
timates that  these  purcliases  belonged  to  that 
class  of  his  business  which  consisted  in  buy- 
ing **  bankrupt  lots,  and  lots  that  go  at  sacri- 
fice prices."  Ueimerdinger  and  Prouty  were 
well  acquainted  with  Davis,  and  knew  the 
place  and  nature  of  his  business.  In  October, 
xiovcmber,  and  the  first  few  days  of  De- 
cember, 1889,  Davis  thus  sold  at  low  prices 
to  or  through  Ueimerdinger,  Prouty,  and 
Qore  goods  of  the  New  England  Shoe  Com- 
pany which  netted  him  $33,509.08,  and  for 
which  the  company  evidently  was  indebted 
in  a  much  larger  sum.  To  the  books  of  ac- 
count, which  appear  to  have  been  of  the  most 
meager  and  imperfect  character,  no  one  had 
access  except  Davis  himself,  and  thev  disap- 
peared when  he  did.  Once  durini?  the  latter 
part  of  October,  and  again  in  November, 
1889,  for  several  days  on  each  occasion,  he 
employed  Edward  Stephenson,  an  accountant, 
to  write  up  the  books.  On  the  occasion  of 
his  first  service,  Stephenson  entered  between 
ten  and  fifteen  invoices  of  goods  bought  on 
credit,  and  again  in  November  he  entered 
twenty  or  more  additional  invoices  for  larger 
amounts  than  those  which  he  had  entered  in 
October,  and  about  two  thirds  from  parties 
who  did  not  appear  to  have  dealt  with  the 
company  before.  He  estimates  that  these  in- 
voices amounted  to  between  $50,000  and  $00,  - 
000.  All  the  purchases  which  Stephenson 
found  there  were  on  credit,  while  all  the  sales 
made  by  Davis  were  for  cash.  The  reason 
assigned  by  Davis  for  making  such  large  pur- 
chases of  goods  was  that  he  intended  and  was 
endeavoring  to  rent  a  storeroom  on  the  grade 
of  the  street,  and  failing  to  accomplish  this, 
it  became  necessary  to  make  sale  of  the  goods. 
From  the  Morrow  Shoe  Manufacturing 
Com|>any,  complainant,  Davis  bought  on 
behalf  of  the  New  England  Shoe  Company, 
in  November,  1889,  $2,418  worth  of  goods, 
which  were  shipped  to  it  on  the  13th  and  18th 
of  November ;  and  they  have  never  been  paid 
for.  Intervening  petitioners  have  proved 
claims  to  the  amount  of  over  $18,000  fjr 
;ooda,  the  greater  part  of  which  were  shipped 
n  October  and  November,  and  are  all  unpaid 
for.  These  evidently  constitute  only  a  small 
oart  of  the  goods  so  ordered  and  received. 
Some  of  Davis*  purchases  were  made  from 
salesmen  who  came  to  his  store,  and  he  fre- 
quently requested  them  not  to  let  other  people 
know  that  be  was  buying  of  them.  He  made 
several  visits  to  the  east.  Near  the  end  of 
July  he  was  in  Philadelphia,  where  he  placed 
an  order  of  about  $1,700,  and  gave  a  flatter- 
ine,  but  untruthful,  account  of  the  condition 
mnd  prospects  of  the  basement  store,  with  no 
al lusion  to  any  contemplated  grade  store.  He 
asked  Mr.  Hill,  to  whom  he  gave  the  order, 
to  put  no  marks  to  indicate  the  manufactur- 
ers, either  on  the  goods  or  the  boxes  inclos- 
ing them.  Early  in  November  he  visited  the 
office  of  the  Morrow  Shoe  Manufacturing 
Company  in  New  York,  and  ordered  goods 
which  he  said  he  needed  for  the  holiday  trade. 
He  there  represented  that  the  New  England 
Shoe  Company^ad  a  paid-up  capital  exceed- 
ing all  its  liabilities,  and  that  he  personally 
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was  worth  $88,000  over  all  his  debU.  A  few 
days  later  he  was  in  Boston,  wliere  lie  placed 
a  number  of  orders,  and  represented  that  hia 
business  was  prosperous. 

On  the  80th  of  October,  1889,  at  the  New 
England  Shoe  Company's  store  and  in  tlie 
Palmer  House,  Chicago,  in  order  to  gain 
credit  and  to  procure  the  HockerManus  Shoe 
Company  of  Cincinnati,  Ohio,  to  manufac- 
ture and  deliver  certain  goods  which  had 
been  previously  ordered.  Davis  represented  to 
an  agent  of  the  Cincinnati  house  that  iho 
statement  he  had  made  to  a  8alcsman  was  cor- 
rect ;  that  he  was  worth  $30,000 ;  that  he  owed 
little  or  nothing  on  his  stock;  that  he  had 
fully  $30,000  worth  of  stock;  that  he  had 
$3,000  worth  of  Chicago  street-railway 
bonds,  and  $3,600  in  the  bank. 

During  the  two  or  three  months  preceding 
the  failure,  Davis  was  rapidly  filling  up 
with  shoes  bought  on  credit  a  loft  in  the  rear 
of  118  State  street,  some  distance  from  the 
basement  store.  No  business  was  done  at  thi  ^ 
loft,  to  which  nobody,  except  Davis,  ev^  r 
had  access,  except  on  rare  occasions.  He  be- 
gan to  occupy  it  aboht  May  or  June,  but  the 
most  of  the  goods  stored  there  came  in  within 
a  month  or  two  prior  to  December  11,  1889. 
Prouty  was  there  in  August,  and  again  in 
October,  to  examine  some  of  the  goods  stored 
there,  which  were  offered  for  sale  by  Davis. 
He  saw  that  there  were  more  goods  there  in 
October  than  in  Augu-^t ;  '*that  the  room  was 
pretty  well  filled;  that  the  rubbers  were 
piled  high,  and  also  some  of  the  sho?8. "  The 
room  was  60  feet  long  by  about  80  feet  wide 
and  something  more  than  16  feet  hiirh.  The 
cases  of  goods  were  mostly  brought  there  on 
railroad  trucks.  About  December  1st,  after 
the  large  quantities  taken  therefrom  to  the 
auction  house  of  Oore  &  Co.,  ''the  room  was 
pretty  full,  boxes  piled  nearly  to  the  ceil- 
ing.''^ About  the  same  time  the  stock  in  the 
basement  store  was  gradually  running  down, 
receiving  small  additions  which  Davis  him- 
self brought  over  from  time  to  time  from  the 
loft. 

In  November,  1889,  a  traveling  salesman 
happened  to  see  in  a  retail  store  in  Indian- 
apolis some  goods  which  his  employer,  the 
Hey  wood  Boot  &  Shoe  Company,  had  sold  to 
the  New  England  Shoe  Company.  The  In- 
dianapolis merchant  told  him  that  he  had 
bought  them  from  Qeorge  P.  Oore  &  Co.  at  a 
less  price  than  that  for  which  the  Heywood 
Company  bad  sold  them  to  the  New  England 
Company.  Upon  the  salesman  reporting  this 
to  his  employer,  an  attorney  for  some  of  the 
eastern  creditors  was  sent  to  Chicago  to  in- 
quire into  the  matter,  and  Davis  was  invited 
to  a  conference  on  December  4,  1889.  After 
indulging  in  some  abuse  and  vituperation, 
Davis  stated  that  a  little  while  after  receiv- 
ing the  Heywood  Company's  goods  he  had 
at  jEIeimerdinflrer*s  request,  and  as  a  matter 
of  favor  to  himi,  let  him  have  a  small  quantity 
of  goods,  including  some  of  the  Heywood 
manufacture,  which  Heimerdincrer  needed  to 
fill  an  order  from  a  western  customer  of  his; 
that  a  few  weeks  afterwards  Heimerdinger 
came  to  him,  saying  his  western  customer 
had  refused  the  jcoods,  and  asking  him  to 
take  them  back,  which  he  refused  to  do,  and 
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that  Heimerdinger  thereupon  peddled  them 
oat  for  whatever  he  could  get,  and  In  this 
-way  some  of  them  had  probably  come  to  the 
bands  of  the  Indianapolis  dealer.  He  re- 
ferred the  inquirers  to  Heimerdinger  for  cor- 
robration.  The  next  day,  another  customer, 
who  had  learned  of  the  discovery  and  of 
Davis'  explanation,  called  on  Heimerdinger, 
who  corroborated  the  story,  adding  tliat  it 
was  a  trifling  matter  of  a  few  pairs  of  shoes, 
onlv  a  single  case,  and  that  was  the  whole 
basis  for  wliatever  rumors  might  be  afloat  of 
Davis*  forcing  his  goods  off  through  Gore  & 
Go's  auction  sales ;  and  as  a  friend  he  further 
assured  Mr.  Morrow,  who  represented  appel- 
lant, that  Davis  was  sound  and  trustworthy, 
and  that  there  was  nothing  in  any  rumors 
unfavorable  to  him.  This  story  was  wholly 
unfounded.  Heimerdinger  has  testified  to 
all  of  his  transactions  with  Davis  and  the 
New  England  Shoe  Company,  and  there  is 
none  of  this  kind  among  them.  Heimer- 
'  dinfirer,  while  testifying,  fails  to  give  any 
explanation  or  excuse  tor  his  repeating  the 
next  day  the  same  fabricated  story  previously 
told  bv  Davis.  Both,  on  different  occasions, 
and  when  apart  repeat  the  same  story,  each 
knowing  it  to  be  false. 

Mr.  Barrett,  a  shoemaker  who  worked  for 
the  New  England  Shoe  Company,  testified 
that  somewhere  along  in  November  and  De- 
cember, shortly  before  the  failure,  Davis  used 
to  give  him  a  note  sometimes,  and  tell  him 
to  go  up  on  Fifth  avenue,  and  watch  for  Mr 
Prouty  coming  down  from  Wells  street  depot, 
and  to  give  *the  note  to  Mr.  Prouty ;  that 
Davis  told  him  not  to  go  to  Gore's,  but  to 
meet  Mr.  Prouty  on  Fifth  avenue,  between 
Madison  and  Wells  street  depot ;  that  he  did 
this  two  or  three  times  in  pursuance  of  in- 
structions from  Davis ;  that  Mr.  Prouty  took 
these  letters  from  him,  and  said  nothing. 
Mr.  Prouty  made  no  denial  of  these  occur- 
rences while  on  the  witness  stand,  and  offered 
no  explanation. 

The  stock  of  goods  in  the  basement  store 
was  seized  by  the  sheriff  on  December  10, 
1889,  by  virtue  of  two  executions  issued  upon 
judgments  confessed  by  the  New  England 
Shoe  Company  on  the  same  day ;  one  in  favor 
of  Van  Weisenfluh  for  $5,580.88,  and  the 
other  in  favor  of  Cud  worth  for  $5,000  and 
costs.  Van  Weisenfluh,  in  his  testimony, 
describes  himself  as  a  speculator  in  real  estate 
and  horses,  and  had  been  employed  by  Pea- 
body  in  his  stock  exchange,  commonly  known 
as  a  "bucket  shop."  Cudworth.  who  says 
his  business  in  speculating,  was,  like  Pea- 
body,  a  creditor  to  a  large  amount  of  the  un- 
fortunate jewelry  house  of  Clapp  &  Davies, 
whose  affairs  are  under  consideration  by  the 
Illinois  supreme  court,  and  was  employed  by 
Peabody  to  close  out  its  stock.  He  declined, 
by  advice  of  counsel,  to  answer  questions 
touching  his  connection  with  the  Clapp  & 
Davies  suit.  He  had  known  Peabody  for  ten 
years,  and  he  says  ''some  might  call  it  in- 
timately. ^  All  three  had  been  at  one  time 
or  another  in  the  shoe  trade,  and  had  become 
familiar  with  the  Gore  establishment,  and 
also  with  Davis.  As  no  appeal  has  been  taken 
from  so  much  of  the  decree  as  dismisses  the 
bill  against  Cudworth  and  Van  Weisenfluh, 
U  L.R  A. 


it  is  not  necessary  to  go  Into  the  facts  relating 
to  their  claim  against  the  New  England  Shoe 
Company,  or  their  relations  with  Davis.  It 
is  sufficient  to  say  that  their  dealings  with 
Peabody,  Davis,  and  the  New  England  Shoe 
Company  are  calculated  to  arouse  suspicion. 
On  the  5th,  6th,  7th,  and  9th  of  December, 
1889,  Davis'  son  and  another  young  man  were 
employed  in  the  State  street  loft  scraping  off 
the  names  and  marks  from  the  boxes  there 
stored,  and  as  fast  as  they  were  thus  prepared 
they  were  carried  to  the'Hiram  Sibley  ware- 
house, on  the  north  side,  only  about  eight 
cases  being  left  in  the  loft.  All  of  the  686 
packages  removed  from  the  loft  to  the  ware- 
house had  been  sold  and  shipped  to  the  New 
England  Shoe  Company.  Davis  took  ware- 
house receipts  in  his  individual  name  for  513 
cases,  and  in  the  name  of  the  New  England 
Shoe  Company  for  174  cases  only.  These  re- 
ceipts show  that  the  last  delivery  to  the  ware- 
house was  made  on  Monday,  December  9, 
1889,  the  same  day  on  which  the  attorney  of 
Cudworth  and  Van  Weisenfluh  received  from 
Davis,  for  them,  the  judgment  notes  upon 
which,  the  next  day,  judgments  were  entered, 
and  executions  were  issued  and  levies  were 
made  on  all  the  goods  in  che  basement  store. 
On  Tuesday,  December  10,  1889,  the  appellee 
Peabody  arrived  in  Chicago..  He  had  been 
in  New  York  for  about  a  week  preceding 
For  nearly  a  year  prior  thereto  he  had  been 
absent  on  a  European  tour.  He  reached  his 
office  about  noon,  and  found  Davis  waitine 
for  him  there,  with  the  nine  receipts  issued 
by  the  Sibley  warehouse,  and  which  Davis 
clnimed  covered  goods  worth  from  $35, 000  to 
$40,000.  on  which  he  asked  a  loan  of  $20,000. 
After  a  little  conversation.  Peabody  asked  hii 
bookkeeper  if  they  had  that  amount  to  spare, 
and  being  informed  that  they  had  he  took  the 
receipts, ^nd  with  his  bookkeeper  went  to  the 
warehouse,  and  there  inspected  the  cases,  jwst 
enough,  he  says,  to  ascertain  that  there  were 
probably  about  as  many  cases  as  the  receipts 
called  for,  and  then  returned  to  his  oflace. 
He  docs  not  say  whether  he  noticed  that  the 
names  and  marks  were  all  recently  scraped 
off  the  case  or  not,  although  the  evidence 
shows  that  such  scraping  was  plainly  ap- 
parent. In  about  five  minutes  after  his  return 
to  his  ofSce,  Davis  came  in  again,  and  the 
loan  was  at  once  agreed  upon.  The  book- 
keeper wrote  out  a  check  for  $20,000,  payable 
to  the  order  of  the  New  England  Shoe  Com- 

Sany.  Davis  took  the  check,  and  gave  the 
Tew  England  Shoe  Company's  note  for 
ninety  days  at  7  per  cent,  pledging  the  re- 
ceipts as  security,  and  indorsing  the  note  as 
guarantor.  The  note  authorized  its  holder  to 
sell  the  receipts  before  maturity  if  in  his 
opinion  the  securities  had  depreciated,  and 
to  apply  the  proceeds  to  the  payment  of  the 
note  and  expenses.  Davis  then  went  away. 
Peabody  left  his  office  soon  after,  and  went 
to  the  bank,  and  was  at  the  paying  teller's 
window  while  Davis  was  receiving  $20,000 
in  currency  for  the  check.  His  presence  was 
noted  on  the  check  of  the  paying  teller 
Peabody  claims  that  his  presence  was  a  mere 
coincidence.  He  says  that  on  his  way  to  the 
hotel  he  had  stop  peel  at  the  bank  to  call  upon 
some  of  the  ofl^cers  of  the  bank,  who  were  hii 


18ML 


KoRROw  Bmm  MAsmwAonnaso  Oo.  t.  Nbw  BireLAHB  Bhov  Oa 


«n 


friends,  and  that  aeefne,  Davis  there,  from  a 
e  impulse  of  snciubility  he  stepped  op 
r  to  him.  He  claims  that  he  did  uot  know 
whether  Davis  was  getting  the  cash  on  his 
check  or  not,  nor  di(l  he  make  ln(|uiry.  lie 
admits  that  if  he  had  known  it  was  his  check, 
he  would  have  though  it  a  little  irregular  to 
draw  out  the  currency  instead  of  depositing 
the  check ;  and  if  he  had  known  that  Davis 
kept  his  own  account  there  he  would  have  had 
a  decided  suspicion  of  something  wrong. 
Peabodv  says  that  when  Davis  first  applied 
for  the  loan  he  t«  Id  him  he  wanted  it  in  order 
to  avail  himself  of  a  larii:e  discount  which 
SDme  of  his  creditors  had  offered  him  if  he 
would  cash  their  claims.  He  said  that  some 
of  his  creditors  had  offered  him  as  high  as  10 

B»T  cent,  some  as  high  as  18  per  cent,  for  cash, 
e  says  that  it  would  be  an  irregular  way  of 
doing  to  get  all  the  currency  into  his  hands, 
instead  of  depositing  the  $20,000  check,  and 
then  drawing  his  own  checks  in  favor  of  his 
creditors.  The  form  of  the  note  was  notice 
to  Peabody  that  the  goods  ^which  it  pledged 
belonged  to  the  New  England  Shoe  Company, 
and  not  to  Davis,  its'presidcnt.  He  also 
admits  that  he  was  so  informed  by  Davis. 
The  recci  pts  for  612  cases  of  the  goods  pledged 
to  Peabody  were  issued  to  Davis  indi- 
vidually. Peabody  did  not  ask  nor  obtain 
any  explanation  of  this.  He  made  no  inquiry 
whether  the  directors  of  the  New  England 
Shoe  Ck)mpany  had  authorized  Davis  to 
pledge  its  stock  in  trade.  As  a  matter  of  fact 
the  pledge  was  never  authorized  by  the  di- 
rectors. Peabody  says  that  Davis  told  him 
that  the  goods  pledged  were  not  all  paid  for. 
The  receipts  issued  to  Davis  individually 
were  indorsed  by  him  in  his  individual  name 
only.  Peabody  admits  that  he  was  told  by 
Davis,  before  the  receipts  were  pledged  to 
him,  that  all  the  goods  covered  by  them  be- 
longed  to  the  New  England  Shoe  Company. 
He  told  the  receiver  that  when  applying  for 
the  loan  Davis  told  him  that  some  of  his  cre- 
ditors w^e  pressing  him.  He  afterwards 
wished  to  relract  this  statement,  and  it  was 
erosscd  out  of  the  written  memorandum 
which  the  recci  ver  took  down.  He  denied  in 
his  interview  with  the  receiver  that  he  had 
ever  before  loaned  Davis  any  money,  but 
when  tcstifving  in  his  own  behalf  he  claimed 
that  he  hna  made  him  a  previous  loan  of 
$5,000.  Peabody  admits  that  he  had  been  in 
the  basement  store  operated  by  Davis  for  the 
New  England  Shoe  Company.  Before  making 
the  loan,  he  made  no  inquiries  about  the 
business  of  the  shoe  company.  He  says:  "I 
asked   Davis  how  he  happened  to  put  his 

goods  in  the  warehouse ;  why  he  hadn't  put 
lem  in  the  store.  He  said  that  he  had  en- 
gaged a  store  on  State  street,  a  larffe  store, 
and  bad  got  disappointed  in  it,  ana  so  put 
them  in  the  warehouse."* 

Before  Woods,  Cfireutt  Judge,  and  Bunn  and 
Baker,  DUirict  J%Ldge», 

MeMTi,  E.  O.  Brown  and  H.  H.  BtUler 
tor  appellant. 
Meg9r$.  r.  J.  Smith  and  W.  J.  Foster 

for  appellees. 
24L.R.A. 


BaJcer*  DUtriet  Judge,  delivered  the  opin- 
ion of  the  court : 

It  is  contended  by  counsel  for  the  appellant 
that  the  court  below  erred  in  dismissing  tlie 
bill  against  the  appellees  for  the  reason  that 
the  evidence  clearly  shows  that  tlie  New 
England  Shoe  Company  and  Charles  C. 
Davis,  its  president,  obtained  large  quanti- 
ties of  goods  from  the  appellant  and  numerous 
other  parties  by  means  of  false  and  fraudulent 
representations,  without  any  intention  of 
paying  for  the  goods  so  obtained,  and  that  the 
appellees  had  actual  or  constructive  notice  of 
the  fraudulent  acts  and  intent  of  the  New 
England  Shoe  Company  and  of  its  president. 
The  charges  made  against  the  appellees  Gore. 
Heimerdinger,  and  Prouty,  by  the  bill  of 
complaint,  and  the  proofs  in  their  support, 
have  no  immediate  connection  with  those 
made  agai nst  the  appel  lee  Peabody.  The  case 
against  Gore,  Heimerdinger,  and  Prouty  was 
tried  in  the  court  below,  and  has  been  argued 
here  by  the  same  counsel ;  while  the  case 
against  Peabody  was  tried  in  the  court  below, 
and  has  been  argued  here  by  counsel  solely 
representing  him.  It  will  be  most  convenient 
to  follow  the  same  course  in  determining  this 
appeal. 

It  is  suggested,  rather  than  argued,  by 
counsel  for  Gore,  Heimerdinger,  anu  Prouty, 
that  the  bill  of  complaint  is  not  broad 
enoueh,  even  if  the  evidence  justified  it,  to 
warrant  a  decree  against 'them  compelling 
them  to  account  for  the  proceeds  of  the  goods 


belonging  to  the  New  England  Shoe  Com- 
pany which  are  traced  into  their  possession. 
The  suggestion  would  have  deserved  careful 
consideration  if  the  question  had  been  called 
to  the  attention  of  the  court  below.  If  the 
objection  had  been  presented  below,  the  trial 
court  could,  and  in  furtherance  of  justice, 
should,  have  permitted  the  bill  to  be.  amended 
to  conform  to  the  case  made  by  the  proofs 
upon  such  terms  as  were  just  and  equitable. 
NeaU  V.  Heale,  76  U.  S.  9  Wall.  1,  19  L.  ed. 
590;  The  IVemolo  Patent,  90  U.  S.  28  Wall. 
518,  28  L.  ed.  97 ;  MeArtee  v.  Engart,  18  111. 
242.  Under  the  circumstances  the  bill  ought 
to  be  treated  as  amended  here,  so  far  as  need- 
ful, to  enable  the  court  to  decide  the  case  on 
its  merits.  The  practice  of  presenting  in  the 
first  instance  in  this  court  some  alleged  de- 
fect or  insufficiency  in  the  bill  of  complaint 
or  answer  which  would  have  been  properly 
amendable  in  the  court  below  is  not  to  be 
commended. 

There  is  no  serious  controversy  touching 
the  false  and  fraudulent  representations  of 
Davis,  as  the  manager  and  president  of  the 
New  England  Shoe  Company,  in  obtaining 
goods  from  the  appellant  and  numerous 
other  parties,  nor  in  regard  to  his  intention 
not  to  pay  for  them,  nor  that  the  corporation 
was  insolvent.  The  systematic  frauds  of  the 
one  and  the  insolvency  of  the  other  are  estab- 
lished by  the  most  abundant  and  convincing 
evidence.  Indeed,  they  were  not  controverted 
by  counsel  for  appellee,  who  made  no  at- 
tempt to  deny  or  palliate  the  criminal  con- 
duct of  Davis,  who,  upon  the  collapse  of  the 
New  England  Shoe  Company,  fled  to  Canada, 
presumably  to  avoid  criminal  prosecution. 
The  purchaser  who  by  fraud  purchases  goods 
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has  no  protection  in  law  agftlnst  the  party 
drrraiuled.  Tiic  seller,  on  discovering  the 
Iraud,  nmy  alllrm  the  sale  and  sue  for  tiie 
price,  or  lie  may  disattirm  it,  and  reclaim  tlie 
goiMis,  or  he  may  prr>ceed  criminall?.  Von- 
ol'hon  V.  FaitDtU.  U3  U.  B.  O-Sl,  23  L.  ed. 
Wd ;  Paf-rM  ▼.  Thur$ton,  87  Ind.  437 ;  Gray 
▼.  >Y.  Jo/in,  85  ni.  239;  Dotren  ▼.  SehuUr, 
41  111.  193;  llanrhett  ▼.  Kimbark,  118  HI. 
121  ;  8nrgent  ▼.  Sturm,  28  Cal.  859,  83  Am. 
Pec.  118;  Titcnmbv.  Wood,  88  Me.  503;//!^ 
▼.  Freeman,  3  Cash.  259 ;  Niehd»  v.  Michael^ 
t^  N.  Y.  2G0,  80  Am.  Dec.  259.  A  person 
obhiininff  goods  by  fraudulent  pretenses  is 
guilty  of  a  tortious  taking,  and  no  demand 
for  possession  is  necessary  to  enable  the  per- 
son defrauded  to  maintain  replevin  for  them, 
unless  they  have  passed  to  a  third  person 
holding  them  bona  tide  for  a  raluable  con- 
gidenition,  without  notice. '  Bussing  r.  Jiice, 
%  Cush.  48 ;  TkurHton  v.  Blanchard,  22  Pick. 
18;  Batten  r.  Ilavghttout.  42  III.  18,  89  Am. 
Dec.  40;  Bt-uner  ▼.  Dybatt,  42  111.  84;  Ri/an 
T.  Brant,  Id.  78.  When  do  questions  are 
asked,  no  false  pretenses  and  no  artifices 'are 
resorted  to,  mere  silence  is  not  fraud;  but 
concealment  of  insolvency,  with  no  reason- 
able expectation  of  paying,  renders  a  sale 
fraudulent,  and  the  seller  is  entitled  to  pos- 
session as  against  the  purchaser  or  his  volun- 
tary assignee.  Davis  y.  Steteart,  8  Fed.  Rep. 
603. 

The  New  England  Shoe  Company  and 
Davis,  its  president,  according  to  the  un- 
disputed evidence,  obtained  possession  tor- 
tiously  and  wrongfully  of  the  goods  which 
subsequently  en  me  into  the  possession  of  the 
appellees.  Unless  the  goods  came  into  their 
possessiion  bona  fide,  for  a  valuable  consider- 
ation, without  notice,  their  possession  was 
wrongful,  and  thev  must  return  the  goods, 
or  account  for  their  reasonable  value.  The 
appeliees  assert  tliat  they  were  bona  fide  pur- 
chasers for  value,  without  notice,  and  that, 
conseoueutly  they  acquired  an  unimpeach- 
able title  to  the  goods.  It  is  not  enough  that 
the  appellees  were  purchasers  for  value. 
They  must  also  be  innocent  purchasers.  The 
law  raises  this  presumption  in  their  favor, 
and  casts  the  burden  on  the  appellant  to 
show  that  the  appellees  were  guilty  of  par- 
ticipation in  the  fraudulent  acts  of  Davis. 
The  law  justly  imposes  on  every  person  tbe 
duty  of  exercising  ordinary  care  and  prudence 
in  his  business  transactions.  It  imputes  to 
him  notice  or  knowledge  of  .every  fact  which 
an  ordinarily  cautious  and  prudent  man,  in 
the  same  situation,  would  naturally  have  ob- 
served. He  may  not  except  at  his  peril,  pur- 
posely or  negligently  omit  to  give  heea  to 
what  Is  audible  and  visible  by  the  exercise 
of  onlinary  care.  He  must  not  fail  to  make 
such  inquiries  as  an  ordinarily  cautious  and 
prudent  m^n,  under  the  same  circumstances, 
wonld  have  made.  It  follows  that  the  ap- 
IM>llccs  will  be  affected  by  tlie  fraudulent 
acts  and  intent  of  Davis,  if  they  had  knowl- 
edge of  them,  or  of  the  existence  of  such 
fails  and  circumstances  as  were  naturally 
and  justly  calculated  to  awaken  suspicion  in 
the  mind  of  an  honest  man  of  ordinary  care 
and  prudence,  and  lc«d  him  to  inquiry.  The 
law  it  well  suted  by  OhanceUar  Zabriskie: 
t4L.B.A. 


I  "Any  sale  in  which  the  object  of  the  debtor 
that  prompts  and  detf^nnines  him  to  make  it 
I  is  to  hinder,  delay,  or  in  any  way  put  off 
'  his  creditors,  is  void  if  made  to  any  one  hav- 
ing knowledse  of  his  intent :  and  this  knowl- 
edge need  not  be  by  actual  positive  Informa- 
tion or  notice,  but  will  be  inferred  from  the 
knowletlge.  by  the  purchaser,  of  facts  and 
circumstances  sufllcient  to  raise  such  suspic- 
ions as  to  put  him  on  inquiry.* 

AtiMod  V.  Impson,  20  N.  J.  Eq.  156; 
Clements  v.  Moore,  78  U.  8.  6  Wall.  299,  18 
L.  ed.  786 :  Bartles  v.  Oibson,  17  Fed.  Rep. 
298;  Tlie  lloUaday  Que,  27  Fed.  Rep.  880; 
Singer  v.  Jacobs,  11  Fed.  Rep.  659 ;  Walker 
V.  OdUns,  4  U.  8.  App.  406,  60  Fed.  Bep. 
737. 

Gore,  Heimerdinger,  and  Pronty  had  long 
been  intimately  associated  together,  all  oc- 
cupying and  doing  business  in  the  same 
rooms,  and  with  and  through  each  other. 
All  their  business  was  carried  on  through  the 
books  of  George  P.  Gore  &  Co.  They  were 
well  acquainted  with  C.  0.  Davis,  who  had 
been  employed  as  a  salesman  and  solicitor  of 
consignments  in  the  auction  house  of  Gors 
&  Co.  for  fully  twelve  years.  They  were 
acquainted  with  the  basement  store  of  the 
New  England  8hoe  Company,  and  its  busi- 
ness as  conducted  and  managed  by  Davis. 
Mr.  Proutv  was  the  general  manager  of  Gore 
&  Co.  and  had  almost  exclusive  control  of 
the  shoe  business  conducted  by  it.  Heimer- 
dinger and  Prouty  knew,  as  early  as  8eptem- 
ber,  1889,  that  Davis  was  storing  large  quan- 
tities of  goods  in  an  out- of  the  way  loft  on 
State  street.  Thev  say  that  Davis  gave  as  a 
reason  why  he  had  bought  and  stored  in  the 
loft  such  large  quantities  of  goods  that  he 
bad  arranged  for  a  grade  store  on  8tate  street, 
which  he  had  been  disappointed  In  securitig. 
He  gave  this  as  the  reason  for  selling  in  the 
course  of  about  sixty  days  before  the  failure, 
to  or  through  Gore,  Heimerdinger,  and 
Prouty,  at  prices  below  their  cost,  goods 
which  netted  over  |i23,000.  This  storjr  of  a 
grade  store  was  acceptiBd  without  inquiry  or 
question  as  a  suAlcient  explanation  for  the 
purchase  and  storing  in  the  loft  of  goods 
which  certainly  aggregated  more  than  $60,  - 
000  in  value.  They  knew  of  the  purchase 
and  storing  of  these  goods.  They  knew  thai 
Davis  was  selling  at  Gore's  auction  houses 
or  to  them  personally,  goods  In  large  quan- 
tities, and  at  prices  below  the  price  for  which 
he  could  obtain  them  from  wholesale  dealers. 
These  sales  were  made  to  or  through  them  in 
large  quantities  and  in  rapid  succession,  so 
that  they  knew,  or  ought  to  have  known,  that 
they  were  being  made  by  a  man  anxious  to 
convert  the  goods  into  money.  Heimerdinger 
save  a  false  and  fabricated  account  of  his 
deal  i  ngs  with  Davis.  Prouty  recei  ved  letters 
from  Davis  under  circumstances  of  suspicicm, 
and  failed  to  produce  them,  or  to  give  any 
explanation  or  their  contents.  There  is  no 
evidence  that  Davis  arranged  for  or  engaged 
a  large  storeroom  on  State  street,  and  the  story 
was  evidently  devised  as  a  part  of  his  scheme 
of  fraud.  These  facts  and  circumstances, 
with  many  others  disclosed  in  the  statement 
of  tlie  case,  which  were  within  the  knowledge 
of  these  parties,  were  clearly  wifflcieiu  In 
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liBTa  pnt  th«m  on  iDqiilry.  The  mind  can- 
not well  avoid  the  conclusion  that  if  they  did 
know  of  the  fraudulent  purposes  of  Davis  it 
was  because  they  were  willfully  blind.  Such 
facility  of  belief,  it  has  been  well  said,  in- 
rilea  fraud,  and  may  justly  be  suspecled  of 
being  its  accomplice. 

When  the  complainant  learned  that  a  few 
flboes,  which  it  had  sold  to  the  New  England 
Shoe  Company,  had  been  sold  by  it  tbrough 
Gore  &  Co's  auction  house  to  a  shoe  dealer 
in  Indianapolis  for  less  than  their  cost,  it 
created  such  suspicion  of  fraud  that  an  at- 
torney was  sent  from  Boston  to  Chicago  to 
investigate  the  matter.  This  single  fact  was 
sufficient  to  create  suspicion  in  the  minds  of 
the  eastern  creditors  of  Davis,  and  to  cause 
inquiry.  The  numerous  facts  calculated  to 
€xcite  suspicion  known  to  the  appellees  were 
disregarded  on  the  pretense  of  Davis  that  he 
had  failed  to  secure  the  storeroom  which  he 
claimed  to  have  arranged  for  or  engaged. 
When  the  facts  and  circumstances  are  sudi  as 
to  put  a  reasonably  prudent  and  cautious  man 
on  inquiry,  tliat  obligation  is  not  satisfied  by 
an  inquiry  addressed  to  the  chief  actor  in  the 
suspected  fraud,  who  has  every  motive  for 
concealing  the  truth,  when  better  and  more 
reliable  sources  of  information  are  onen  to 
him.  Whether. these  parties  were  guilty  of 
actual  participation  in  the  fraudulent  scheme 
of  Davis  or  not,  they  certainly  did  deal  in 
the  goods  obtained  by  fraud  recklessly,  and 
with  guilty  knowledge,  or,  which  is  the  same 
thing,  with  knowledge  of  such  facts  and 
circumstances  as  would  have  put  prudent  and 
cautious  men  on  inquirv.  Heimerdinger  and 
Prouty  bought  the  goods  of  the  New  England 
Shoe  Company,  tbrough  Davis,  under  such 
circumstances  as  to  charge  them  with  knowl- 
edge of  the  fraud  of  the  shoe  company  and 
its  president.  On  the  plainest  principles  of 
equity  they  are  chargeable  with  the  value  of 
the  goods  obtained  by  tliera  from  Davis  and 
the  shoe  company,  and  which  they  have  con- 
▼erted  to  their  own  use.  Although  they  may 
have  paid  the  full  value,  and  the  property 
may  have  passed  beyond  the  reach  of  the 
process  of  the  court,  equity  regards  them  as 
trustees,  and  charges  them  accordingly.  The 
ourdinal  principle  in  all  such  cases  is  that 
the  property  obtained  by  fraud  shall  not  be 
placed  beyond  the  reach  of  the  party  de- 
frauded, either  by  the  fraudulent  vendee  or 
others  chargeable  with  ibe  knowledge  of  the 
fraud.  To  permit  it  would  be  to  allow  the 
party  to  profit  by  his  fraud.  CUmmiU  v, 
Moore,  78  U.  S.  6  Wall.  209,  18  L.  ed.  788. 

Oore  intermeddled  with  these  goods  by 
selling  them  for  Davis  as  an  auctioneer,  under 
such  circumstances  as  to  charge  him  with 
notice  that  they  had  been  obtained  by  fraud, 
and  the  question  remains  whether  such  agent 
and  auctioneer,  who  has  sold  goods  and  ac- 
counted for  the  proceeds  to  the  guiltv  prin- 
cipal in  the  fraud,  can  be  compelled  to  ac- 
count to  the  parties  defrauded  for  the  goods 
or  their  value.  That  sucli  auctioneer  can  be 
compelled  to  account  to  the  extent  of  the  com- 
missions received  and  retained  by  him  is 
settled  by  authority,  and  is  not  open  to 
4ebate.  Can  he  be  compelled  to  account  to 
the  parties  dcfmudeil  for  the  proceeds  of  the 
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goods  after  he  has  accounted  to  the  party  from 
whom  he  received  them?  On  principle,  he 
ought  to  be  held  to  account.  Having  sold 
the  goods,  and  put  them  beyond  the  reach  of 
the  ^parties  aggrieved,  with  notice  of  the 
fraud,  he  occupies  no  l)etter  situation  than 
his  bailor.  He  is  chargeable  on  the  prin- 
ciple that  he  knowingly  aided  and  assisted 
the  fraudulent  vendee  in  depriving  the  vendor 
of  the  opportunity  to  reclaim  his  property. 
He  thereby  becomes  a  partieepi  criminis  with 
the  fraudulent  vendee,  and  is  liable  for  the 
value  of  the  goods  equally  with  him. 

It  is  firmly  settled  that  if  an  agent  delivers 
to  his  principal  money  or  property  after 
demand  and  notice  that  they  belong  to  an- 
other, he  will  be  compelled  to  account  there- 
for to  the  true  owner.  Payment  after  demand 
and  notice  is  wrongful.  Oarland  v.  SnUm 
Bank,  9  Mass.  408.  6  Am.  Dec.  86 ;  Jeft$  v. 
York,  10  Cush.  892,  12  Cush.  196.  Having 
knowledge  that  the  goods  had  been  obtained 
by  fraud,  it  became  the  duty  of  Gore  not  to 
meddle  with  them,  or,  having  received  them, 
to  retain  them  or  their  proceeds  for  the  benefit 
of  the  true  owners.  Equity  regards  the 
fraudulent  vendee  as  holding  the  goods  in 
trust  for  the  party  defrauded.  It  has  been 
held,  where  an  agent  aids  a  trustee  in  nmking 
or  procuring  the  conversion  or  unauthorizea 
transfer  of  property  held  in  trust,  that  he  is 
liable  for  the  loss  sustained  by  the  cestui  qtis 
trust,  although  he  acted  in  the  matters  of  the 
agency  without  benefit  or  profit  to  himself. 
CaulkiM  V.  MemphU  QaaUght  Go,,  85  Tenn. 
688.  AJortiori,  the  agent  who,  with  notice  of 
the  fraud,  aids  the  fraudulent  vendee  in  put- 
ting the  property  beyond  the  reach  of  its  true 
owners,  ought  to  be  liable  for  the  value  of 
the  property  th us  wrongf  u  1  ly  d i  verted.  Hoff- 
man V.  Caroto,  20  Wend.  22,  22  Wend. 
285 ;  Mechem,  Ag.  g  915.  This  case  does  not 
fall  within  the  principle  which  ruled  the 
cases  of  Lamb  v.  Stons,  11  Pick.  527 ;  Well- 
ingUm  v.  Small,  8  Cush.  145,  50  Am.  Dec. 
719 ;  Bradleg  v.  Fuller,  118  Mass.  239 ;  Tasker 
V.  Mou,  82  Ind.  62,  and  Blair  v.  Smith.  114 
Ind.  114. 

These  cases  hold  that  a  creditor  who  has  no 
interest  in  nor  lien  upon  the  property  of  his 
debtor  cannot  maintain  an  action  at  law 
against  a  person  who  has  accepted  a  con- 
veyance of  the  debtor's  property  for  the  pur- 
pose of  defrauding  his  creditor,  after  such 
fraudulent  grantee  has  conveyed  the  property 
to  another  at  the  instance  and  for  the  benefit 
of  the  debtor,  without  retaining  any  portion 
of  it,  or  receiving  any  benefit  from  it.  In 
such  cases  It  is  held  that  the  injury  com- 
plained of  is  too  remote,  indefinite,  and  con- 
tingent. The  property  belonged  to  the  debtor, 
and  the  creditor  had  no  special  property  or 
interest  In  nor  claim  on  the  property  fraudu- 
lently conveyed  which  could  be  injuriously 
affected  or  destroved  by  the  act  of  the  fraudu- 
lent grantee.  The  most  that  the  creditor  can 
claim  in  such  a  case  is  that  he  intended  to 
attach  or  levy  on  the  property,  and  that  the 
wrongful  act  of  the  fraudulent  vendee  has 
prevented  him  from  executing  his  intention. 
This  is  an  injury  so  remote,  uncertain,  and 
contingent,  that  it  affords  no  eround  for  re- 
lief in  an  action  at  law.    In  the  case  at  bat 


4M 


Uhitbd  States  Circuit  Coubt  of  Affealb. 


OCT.^ 


the  property  had  been  obtained  by  fraud  from 
the  creditors  who  are  prosecuting  this  bill, 
and  Gore,  with  knowledge  of  that  fact,  ac- 
cepted it,  and  for  his  own  profit  sold  the 
goods  at  auction,  thus  placing  them  beyond 
reclamation.  Here  the  creditors  in  equity 
and  good  conscience  remained  the  owners  of 
the  property,  which  he  wrongfully  sold  and 
converted.  While  the  bill  is  filed  by  a 
single  creditor,  the  suit  is  brought  and  pro- 
secuted for  the  benefit  of  all  the  creditors 
whose  property  was  obtained  by  fraud ;  and 
in  this  property  thus  obtained  the  creditors 
have  such  special  title  and  interest  in  com- 
mon as  to  enable  them  to  charge  every  person 
as  trustee  who  has  wrongfully  dealt  with  it 
with  knowledge  of  the  fraud.  Gore  must, 
therefore,  account  for  the  goods  received  by 
him  from  Davis  on  account  of  I  he  New  Eng- 
land Shoe  Company,  which  were  sold  by  him 
as  auctioneer. 

Peabody  invokes  for  his  protection  the 
claim  that  he  received  the  warehouse  receipts 
covering  from  $35,000  to  $40,000  worth  of 
goods  m  good  faith  to  secure  a  loan  of 
$20,000  made  by  him  to  the  New  England 
Shoe  Company.  The  evidence  shows  that 
Peabody  was  a  man  of  large  and  varied  busi- 
ness experience.  At  different  times  in  his 
life  he  had  been  engaged  in  dealings  in 
bucket  shops,  in  buying  boots  and  shoes,  in 
purchasing  jewelery  from  failing  concerns 
and  at  bankrupt  sales,  while  at  and  for  some 
time  before  tlie  transactions  in  question  he 
was  a  capitalist  engaged  in  loaning  money. 
He  had  been  acquainted  with  Davis  fOr 
twenty  years.  He  hid  visited  the  basement 
store  of  the  New  England  Shoe  Company, 
atd  did  not  know  of  its  having  any  other. 
He  tes'ifies  that  at  one  time  he  haa  loaned 
Davis  $5,000,  but  previously,  in  an  interview 
•ought  by  him  with  the  receiver  of  the  New 
Bnffland  Shoe  Company,  he  denied  that  he 
had  ever  previously  loaned  Davis  any  money. 
He  arrived  in  Chicago  on  the  10th  day  of 
December,  1889,  and  went  immediately  to 
his  oflSce,  where  he  found  Davis  awaiting 
him.  Davis  had  visited  Peabody's  office  a 
number  of  times  wiUiin  a  few  days  preced- 
ing his  return,  and  in  conversation  with  his 
confidential  clerk  and  bookkeeper  had  ex- 
pressed anxiety  to  see  Peabody.  Davis  at 
once  told  Peabody  that  he  wanted  to  borrow 
some  monej,  and  he  exhibited  the  nine  ware- 
bouse  receipts  on  which  he  asked  a  loan  of 
$20,000.  After  a  little  conversation,  Pea- 
body asked  his  bookkeeper  if  he  had  that 
amount  to  spare,  and,  on  being  informed  that 
he  had,  he  took  the  receipts,  and  with  his 
bookkeeper  went  to  the  warehouse,  and  in- 
spected the  cases  of  goods,  and  returned  to 
his  ofiSce.  The  goods  were  in  the  original 
cases,  and  the  names  and  marks  had  all  been 
recently  scraped  off  from  the  cases.  The  evi- 
dence shows  that  the  scraping  was  fresh,  and 
plainly  apparent,  and  must  have  been  ob- 
served by  any  one  giving  the  least  attention. 
In  about  five  minutes  after  his  return  to  his 
office,  Davis  called  again,  and  the  loan  was 
at  once  agreed  on.  The  bookkeeper  wrote 
the  check  for  $20,000,  payable  to  the  order  of 
the  shoe  company.  Davis  took  the  check, 
and  gave  the  shoe  company's  note  for  ninety 
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days  at  7  per  cent,  pledging  the  receipts  a» 
Recurity,  and  indorsiui^  the  note  as  guarantor. 
The  note  authorized  its  holder  to  sell  the  re- 
ceipts before  its  maturity  if,  in  his  opinion, 
the  securities  had  depreciated,  and  to  appl  j 
the  proceeds  to  the  payment  of  the  note  and 
expenses.  Peabody  was  present  at  the  bank 
when  Davis  drew  $20,000  in  currency  on  the 
check.  When  Davis  applied  for  the  loan  he 
told  Peabody  that  he  wanted  it  to  avail  him- 
self of  a  large  discount  which  some  of  his 
creditors  had  offered  him  if  he  would  co^ 
their  claims.  Peabody  told  the  receiver  that 
when  Davis  was  asking  for  the  loan  he  stated 
that  some  of  his  creditors  were  pressing  him. 
Before  making  the  loan  he  made  no  inauiry 
concerning  the  business  or  condition  oi  tlie 
shoe  company.  He  asked  Davis  how  he  hap- 
pened to  put  his  goods  in  a  warehouse,  and 
claims  that  Davis  told  him  that  he  had  en- 
gaged a  large  store  on  State  street,  and  had 
been  disappointed  in  getting  it,  and  so  had 
put  them  in  the  warehouse.  The  foregoing 
facts,  with  others  disclosed  in  the  statement 
of  the  case,  raise  a  strong  suspicion  against 
the  bona  fides  of  the  transaction  between 
Davis  and  Peabody.  His  statement  to  the 
receiver  that  he  had  never  loaned  Davis 
money  on  any  former  occasion  is  proved  to 
have  been  untrue  by  his  own  admission  under 
oath.  A  f al  se  statement  i s  al  wa^s  suggesti ve 
of  fraud.  He  knew  that  Davis  was  being 
pressed  by  his  creditors,  and  was  urgent  to 
secure  money  by  pledging  goods,  which  he 
knew  were  not  paid  for.  The  large  quantity 
of  goods,  the  place  of  their  deposit,  the  de- 
facing of  all  marks  from  the  original  pack- 
ages, the  pretense  of  Davis  that  he  had  en- 
gaged a  large  storeroom,  which  he  had  failed 
to  secure,  the  transfer  of  nearly  $40,000  worth 
of  goods  on  such  terms  as  precluded  their  re- 
demption, and  the  failure  to  make  any  in- 
quiry are  a  few  of  the  circumstances,  cal- 
culated to  creatiQ  a  strong  doubt  of  the 
integrity  of  the  transaction  between  Davis 
and  Peabody.  ''They  threw  on  Peabody  the 
duty  of  making  a  full  explanation,  and  the 
burden  of  nroof  to  sustain  if  Clmienti  v. 
Moore,  78  U.  S.  6  Wall.  290,  816,  18  L.  ed. 
786,  789;  Piddoek  v.  Brawn,  8  P.  Wms.  289; 
W?iarUm  v.  May,  6  Yes.  Jr.  49 ;  Zook  v.  Si- 
monson,  72  Ind.  83.  He  has  wholly  failed 
to  produce  any  evidence  to  relieve  the  trans- 
action of  the  strong  doubts  of  its  integritf 
which  surround  it.^  The  title  of  his  pledgor 
was  fraudulent  and  voidable,  and,  if  Peab«iy 
is  to  be  permitted  to  defeat  the  prior  rights 
of  the  parties  defrauded  by  Davis,  it  can  onlj 
be  done  when  on  the  whole  evidence  it  is 
made  to  appear  that  he  was  a  bona  fide  pur* 
chaser  for  value.  If,  on  the  whole  case, 
strong  doubts  of  the  integrity  of  the  transac- 
tion exist,  the  prior  rights  of  Davis'  crediton: 
will  prevail. 

The  evidence  makes  a  case  which  fully 
satisfies  us  that  the  proceeds  arising  from  the 
sale  of  the  goods  pledged  bv  Davis  must,  so 
far  as  necessary,  be  applied  to  the  payment 
of  the  appellant's  claims.  It  is  urged  that 
the  exigencies  of  business  in  great  com- 
mercial centers  Justify  less  inquiry  into  the 
title  and  ownership  of  personal  property 
offered  for  pledge  or  sale  than  would  be  ex- 


1808. 


MOBBOW  Shob  MANUFAonrBurci  Co.  y.  New  Bngland  Shob  Co. 


4S» 


acted  elaewhere.  If  ^ood  faith  and  honest 
dealings  are  to  be  maintaiDed,  if  business  is 
not  to  degenerate  into  robbery,  the  courts 
must  with  untliDching  hand  strip  the  mask 
of  hypocrisy  from  the  face  of  fraud,  whether 
practiced  in  city  or  bamlet.  The  tmnsactions 
of  ereat  commercial  centers  furnish  abundant 
facilities  for  the  practice  of  fraud,  and  courts 
ought  to  scrutinize  them  with  a  iealous  so- 
licitude to  defeat  the  wrong,  and  to  vindi- 
cate the  right. 

The  bill  fails  to  allege  that  the  plaintiff 
had  prosecuted  its  claim  to  judgment,  and 
had  issued  an  execution  thereon,  and  had  the 
same  returned  nulla  bona.  For  this  reason 
the  bill  of  complaint  is  insufficient  within 
the  doctrine  of  Scott  v.  Xeel^/.  140  U.  8.  106, 
85  L.  ed.  358.  and  Cates  v.  Allen,  149  U.  8. 
451,  87  L.  ed.  804. 

It  is  therefore  adjudged  that  ths  decree  herein 
he  reversed,  but  at  the  costs  of  the  appellant, 
and  that  the  cause  be  remanded  to  the  court 
below,  with  leave  to  the  complainant  to 
amend  its  bill  of  complaint  within  thirty 
days  after  the  judgment  herein  shall  be  certi- 
fied to  the  court  below ;  and,  if  the  complain- 
ant shall  fail  to  amend  its  bill  of  complaint 
within  the  time  herein  allowed,  the  same 
shall  be  dismissed  without  prejudice. 

Bann,  District  Judge,  dissenting : 

I  am  unable  to  concur  in  the  conclusions 
reached  by  a  majority  of  the  court  in  this 
case.  I  think  the  evidence  hardly  more  than 
sufficient  to  raise  a  suspicion  of  fraud  as 
against  the  appellees,  without  proving  lt« 
existence,  and  that  the  decree  of  the  circuit 
court  should  be  affirmed. 

A  petition  for  rehearing  was  subseqently 
filed  in  response  to  which  ou  March  9,  1894, 
Baker*  Dtstrict  Judge,  on  behalf  of  the  court 
delivered  the  following  opinion: 

The  appellees  have  tiled  petitions  for  a  re- 
hearing, which  they  have  supported  by  elabo- 
rate briefs.  We  have  given  their  petitions 
and  briefs  attentive  consideration,  and  find 
no  error  pointed  out  which  would  justify  the 
court  in  granting  them  a  rehearing.  The 
grounds  upon  which  our  decision  is  rested 
are  fully  stated  in  the  opinion  heretofore 
filed,  to  which  we  still  adhere,  and  no  good 
purpose  will  be  subserved  by  adding  any- 
thing to  what  is  there  stilted.  The  petitions 
of  the  appel lees  are  therefore  overruled.  The 
appellant  has  filed  a  petition  for  a  rehearing 
and  a  modification  of  the  opinion  of  the  court 
by  striking  out  of  the  same  the  following : 

**The  bill  fails  to  allege  that  the  plaintiff 
had  prosecuted  its  claim  to  judgment,  and 
had  issued  an  execution  thereon,  and  had  the 
same  returned  nulla  bona.  For  this  reason 
the  bill  is  insufficient  within  the  doctrine  of 
Scott  V.  Neely,  140  U.  8.  106,  85  L.  ed.  858, 
and  Cotes  v.  AUen,  149  U.  8.  451,  87  L.  ed. 
804. 

The  appellant  further  asks  that  the  order 
of  the  court  be  modified  to  read  as  follows : 

"That  the  decrees  herein  entered  respect- 
ively on  the  28th  day  of  April,  1892.  dis- 
missing the  bill  of  complaint  as  to  the  de- 
fendants Gore,  Prouty,  and  Heimerdinger, 
and  on  the  9th  day  of  May,  1892,  dismissing 
the  said  bill  as  to"  Hiram  B.  Peabody  be  re- 
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versed  at  the  costs  of  said  appellees,  and  that 
said  cause  be  remanded  to  the  court  below  for 
further  proceedings  not  inconsistent  with  this 
opinion,  and  with  leave  to  complainant  to 
amend  its  bill  as  it  may  be  advised  within 
thirty  days  after  the  judgment  herein  shall 
be  certified  to  said  court.  ^ 

Counsel  for  the  appellant  insist  that  the 
suit  is  brought  under  III.  Rev.  8tat.  chap. 
82,  §  25,  and  that  under  this  section  it  it 
unnecessary  to  the  maintenance  of  the  suit 
that  the  claim  should  have  been  reduced  into 
judgment  and  an  execution  issued  thereon  and 
returned  nuUa  bona.  This  section  provides 
that :  **  If  any  corporation,  or  its  authorized 
agents  shall  do,  or  refrain  from  doing  any 
act  which  shall  subject  it  to  forfeiture  of  its 
charter  or  corporated  powers,  or  shall  allow 
any  execution  or  decree  of  any  court  of  rec- 
ord, for  a  payment  of  money  after  demand 
made  by  the  officer  to  be  returned  on  property 
found,  or  to  remain  unsatisfied  for  not  less 
than  ten  days  after  such  demand,  or  shall 
dissolve  or  cease  doing  business  leaving  debts 
unpaid,  suits  in  equity  may  be  broueht 
against  all  persons  who'are  stockholders' at 
the  time,  or  liable  in  any  way  for  the  debts 
of  the  corporation,  by  joining  the  corpora- 
tion in  such  suits;  .  .  .  and  courts  of 
equity  shall  have  full  power,  on  good  cause 
shown,  to  dissolve  or  close  up  the  business 
of  any '  corporation,  to  appoint  a  receiver 
therefor,  etc." 

It  is  firmly  settled  that  under  this  section 
it  is  not  necessary  to  the  maintenance  of  a 
suit  in  equity  in  'the  courts  of  the  state  that 
the  claim  of  the  creditor  should  have  been 
reduced  into  judgment,  and  an  execution  is- 
sued thereon  and  returned  nulla  boncL  A  suit  . 
in  equity  may  be  maintained  in  a  court  of 
the  state  by  a  simple  contract  creditor,  who 
holds  neither  a  general  nor  a  specific  lien 
ftgainst  a  corporation  which  Is  insolvent  and 
has  ceased  to  do  business,  leaving  debts  un- 
paid, for  the  purpose  of  winding  up  its  af- 
fairs. St,  Louis  dt  S.  Coal  <k  Min,  Co.  r. 
Edwards,  108  111.  472 ;  St.  T/>nu  A  3,  Coal  db 
Min.  Co.  y.  Sandoval  Coal  d  Min.  Co.  1\\ 
111.  82.  116  111.  170;  Ailing  v.  Wenul,  188 
111.  264;  Hunt  v.  La  Orand  Boiler  Skat- 
ing Rink,  143  111.  118;  MeUen  v.  Moline 
Malleable  Iron  Works,  181  U.  8.  852,  88  L. 
ed.  178.  As  a  general  rule,  where  a  new 
right  is  created  by  the  statute  of  a  state,  the 
federal  courts  will  take  cognizance  of  it,  and 
will  enforce  it  according  to  their  methods  of 

fjrocedure.  Whether  it  will  be  enforced  at 
aw  or  in  equity  depends  upon  its  charncter. 
When  it  is  remedial  In  its  nature  and  es- 
sentially of  an  equitable  character,  it  will 
be  enforced  on  the  equity  side  of  the  court. 
Goj'mley  v.  Clark,  184  U.  8.  838,  33  L.  ed. 
909;  Davis  y.  Cray,  83  U.  8.  16  Wall.  221, 
21  L.  ed.  458 ;  Be  Broderick's  WiU,  88  U.  8. 
21  Wall.  508,  22  L.  ed.  599;  Holland  v.  Chal- 
ten.  110  U.  S.  15,  28  L.  ed.  52;  Froit  y. 
SpitUy,  121  U.  8.  652,  80  L.  ed.  1010. 

But  every  new  right  of  an  equitable  nature 
created  by  the  statute  of  the  state  is  not  nec- 
essarily enforceable  in  the  federal  courts  upon 
the  same  facts  and  under  the  same  circum- 
stances as  in  the  courts  of  the  state.  If  the 
new  right  is  one  not  within  the  recognized 
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equitable  Jurisdiction  of  the  federal  courts, 
it  cannot  be  enforced  by  such  courts  in  equity 
although  the  statute  of  the  state  has  declared 
that  the  new  right  shall  be  enforced  in  eq- 
uity. The  juri^iction  of  the  federal  courts 
as  courts  of  equity  cannot  be  enlarged  by 
state  legislation.  New  equitable  rights 
which  fall  within  their  accustomed  Jurisdic- 
tion can  alone  be  enforced  by  the  federal 
courts  in  equity.  The  case  of  HoUins  ▼. 
Bnerfield  Coal  &  Iron  Co.  150  U.  8.  871,  87 
L.  ed.  Ill 8,  is  decisi  ve  of  this  question.  The 
court  there  says:  "The  plaintiffs  were  sim- 
ple contract  creditors  of  the  company.  Their 
claims  had  not  been  reduced  to  judgment,  and 
they  had  no  express  lien  by  mortgage,  trust 
deed,  or  otherwise.  It  is  the  settled  law  of 
this  court  that  such  creditors  cannot  cx)me 
into  a  court  of  equity  to  obtain  a  seizure  of 
the  property  of  their  debtor,  and  its  applica- 
tion to  the  satisfaction  of  their  claims,  and 
this  notwithstanding  a  statute  of  the  state 
may  authorize  such  a  proceeding  in  the  courts 
of  the  state.  The  line  of  demarkation  be- 
tween equitable  and  legal  remedies  in  the 
federal  courts  cannot  be  obliterated  by  state 
legislation.  (Scott  r,  Neely,  140  U.  8.  100, 
85  L.  ed.  858 ;  Categ  v.  AlUn,  149  U.  8.  451, 
87  L.  ed.  804).  nor  is  it  otherwise  in  case  the 
debtor  is  a  corporation,  and  an  unpaid  stock 
ttubscription  is  soueht  to  be  reached.  Na- 
tioncU  Tube  Works  to.  v.  Ballou,  146  U.  8. 
617.  86  L.  ed.  1070 ;  Swan  Land  d  Cattle  Co, 
T.  Frank,  148  U  .8.  603.  87  L.  ed.  577. 

It  is  further  contended  by  the  appellant 
that  a  corporation  debtor  does  not  stand  on 
the  same  footing  as  an  individual  debtor; 
that,  while  the  Tatter  has  absolute  dominion 
over  bis  own  property,  an  insolvent  corpora- 
tion is  a  mere  trustee,  holding  Its  property 
for  the  beneflt  of  its  creditors  and  stockhold- 
ers, and  that  a  federal  court  of  equii^  may 
entertain  Jurisdiction  to  wind  up  its  affairs 
in  a  suit  brought  by  a  simple  contract  credit- 
or. This  contention  is  declared  in  the  above- 
cited  cases  to  be  at  war'  with  the  notions 
which  were  derived  from  the  English  law 
with  regard  to  the  nature  of  corporate  bod- 
ies. 


"A  corporation  is  a  distinct  entity.  Its 
affairs  are  necessarily  managed  bv  officers  and 
aicenta,  it  is  true ;  but  in  law  it  is  as  distinct 
a  beinff  as  an  individual  is,  and  is  entitled 
to  hold  proper tv,  if  not  contrary  to  its  chart- 
er, as  absolutely  as  an  individual  can  hold 
it.  Its  estate  is  the  same,  its  interest  is  the 
same,  its  possession  is  the  same.  Its  stock- 
holders may  call  the  officers  to  account,  and 
may  prevent  any  malversation  of  funds  or 
fraudulent  disposal  of  property  on  their  part 
But  that  is  done  in  the  exercise  of  their  cor- 
porate rights,  not  adverse  to  the  corporate 
interests.  l>ut  coincident  with  them,  when 
a  corporation  becomes  insolvent,  it  is  so  far 
civilly  dead  that  its  property  may  be. ad- 
ministered as  a  trust  fund  for  the  benefit  of 
its  stockholders  and  creditors,  and  a  court  of 
equity,  at  the  instance  of  the  proper  parties, 
will  then  make  those  funds  trust  funds  which, 
under  other  circumstances,  are  as  much  the 
absolute  property  of  the  corporation  as  any 
man's  property  is  his."  Graham  v.  £a 
Groeee  <&  M,  R,  Co.  102  U.  8.  148,  160,  86  L. 
ed.  106.  111. 

Under  the  settled  law  applicable  to  the 
federal  courts,  a  simple  contract  creditor  is 
not  a  proper  party  to  invoke  the  aid  of  a 
court  of  equity  to  make  the  corporate  funds 
trust  funas,  and  to  wind  up  the  affairs  of  an 
insolvent  corporation,  unless  the  ordinary 
jurisdiction  of  the  court  has  been  enlarged 
by  legislative  authority.  The  Jurisdiction 
of  the  court  below  had  not  been  so  enlarged 
and  it  connot  be  supported  bj  an  appeal  to 
the  state  legislation  in  question.  For  these 
reasons  the  petition  of  the  appellant  for  a  re- 
hearing is  overruled.  It  was  determined  by 
the  court,  and  so  announced,  that,  as  the  ap- 
pellant had  committed  the  first  material  er- 
ror, tlic  cause  would  be  reversed  at  its  cost. 
By  mistake  or  oversight,  the  order  as  entered 
adjudged  the  costs  against  the  appellees. 
The  order  of  reversal  Heretofore  entered  will 
be  so  far  modified  as  to  adjudge  the  rosts 
against  the  appellant  and  in  all  other  respects 
it  will  stand  approved. 


MA88A0HUS:'^TT8  SUPREME  JUDICIAL  COURT. 


William  H.  FETTINGELL,  by  Amos  Fet- 

tingell.  His  Next  Friend,  AppL 

e. 

City  of  CHELSEA. 


Adtjr  la  not  liable  to  alinemaii  on  its 
lire  w^p^mX  flystem  for  neffliirence  in  respect 
to  the  coodition  of  a  pole.whloh  breaks  and  in- 
jures him. 

(Hay  18, 1004.) 


Nora.— The  rule  as  to  exemption  of  a  city  from 
liabUity  for  neffiifrence  has  an  Interestioflr  applica- 
tion in  tbe  above  case.  That  a  city  is  not  liable 
for  neffiiffent  acts  of  firemen,  tee  noU  to  Dodge  v. 
Oranger  (B.  L)  16  L.  B  A.  7BL 
34  L.  R  A. 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Suffolk  County 
sustaining  a  demurrer  to  the  complaint  in  a 
proceeding  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  from 
defendant's  negligence.    AMrmed, 

Plaintiff,  at  the  time  of  his  injury,  was 
workine  for  defendant  as  a  lineman  on  its  fire 
alarm  signal  system,  and  claimed  that  his  in- 
juries were  caused  by  the  defective  and  insuffl- 
cient  condition  of  a  pole  to  which  the  wires  of 
the  system  were  attached. 

Further  facts  appear  In  the  opinion. 

Mr,  BL  F.  Allen,  for  appellant: 

There  are  three  lines  of  cases  to  be  consid- 
ered in  determining  the  liability  of  cities  and 
towns  as  bearing  upon  the  case  at  bar. 

The  first  are  where  cities  and  towns  are  held 
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liable  for  neglif^ence  on  the  ground  that  they 
derive  some  profit  from  the  system  or  under- 
takioj;  OD  the  part  of  the  city  or  town,  the 
manasement,  construction,  or  maintenance  of 
ivhich  has  contributed  to  the  Injury  complained 
of,  as — 

(Hiter  v.  Wcrcenter,  102  Mass.  489,  8  Am. 
Rep.  4U5;  Murphy  ▼.  LoweU,,  124  Mass.  664, 
and  cases  cited;  Handy.  Brookline,  126  Mass. 
824. 

Second,  where  the  negligence  resulting  from 
the  injury  complained  of  was  the  act  of  pub- 
lic oflScers  over  whom  the  corporation  had  no 
control,  as  in — 

Tindey  v.  8alem,  187  Mass.  171, 50  Am.  Rep. 
S89;  Walcott  v.  SxDampscoU,  1  Allen,  101;  Bar- 
ney y.  /xnDell,  98  Mass.  670;  Rafford  ▼.  Ne:m 
Bedford,  16  Gray.  297. 

Third,  where  the  act,  if  done  by  a  public 
officer,  might  give  immunity  to  the  city  from 
an  injury  resulting  from  negligence,  renders 
the  city  liable  if  done  by  an  agent  or  servant, 
as  in  the  cases  of — 

Dearu  v.  Randolph  182  ^lass.  476;  Waldran 
T.  Hazerhill,  148  Mass.  682;  SuUitan  v.  Rdt- 
poke,  186  Mass  278. 

Upon  the  principle  governing  the  decision 
fai  Waldran  v.  Haterhiu,  148  Mass.  582.  I  place 
the  right  claimed  in  the  first  count  of  the 
amended  declaration. 

The  right  to  maintain  the  second  count  of 
the  amended  declaration  is  predicated  upon  the 
Act  of  1887,  chapter  270,  upon  the  grouud  that 
the  defendant  is  an  employer  within  the  mean- 
ing and  provisions  of  that  Act. 

Because  towns  and  cities  in  this  oommon- 
wealth  have  the  power  to  manage  and  control 
their  own  prudential  affairs,  to  construct  high- 
ways and  Dridjres,  and  to  employ  in  the  con- 
struction thereof  both  labor  and  material. 

HiU  V.  Bo^n,  122  Mass.  844,  23  Am.  Rep. 
382;  MeCarmiek  v.  Bogtan,  120  Mass.  499; 
Bay  StaU  Brick  Co.  v.  Fatter,  116  Mass.  481. 

Mr,  D«  E.  Gould,  for  appelleee: 

In  the  absence  of  express  statute,  municipal 
•corporations  aire  not  liable  for  actions  for  in- 
luries  occasioned  by  negligence  in  nsine  or 
Keeping  in  repair  their  fire  department.  The 
flre  department  is  more  a  servant  of  the  citizen 
than  it  is  of  the  citjr.  The  city  is  constituted 
merely  the  governing  power  to  give  efflcien- 

Edfford  V.  Neto  Bedford,  16  Gray,  297;  FMer 
T.  Bottan,  104  Mass.  87,  6  Am.  Rep.  196: 
Tainter  v.  Wareetter.  128  Mass.  811,  26  Am. 
Rep.  90;  Hopes  v.  Os^ikaah,  88  Wis.  814,  14 
Am.  Rep.  760;  Jewett  v.  New  Haven,  88  Conn. 
^88,  9  Am.  Rep.  882. 

The  Employers'  Liability  Act,  Statute  of 
1887,  chapter  270,  fixes  the  righu  and  liabil- 
ities of  persons  occupying  the  relation  of  mas- 
ter and  servant;  it  does  not  create  the  relation 
or  impose  duties  and  liabilities  on  municipal 
corporations  in  the  performance  of  their  public 
duties  from  which  they  receive  no  compensa- 
tion or  benefit. 

ByaUs  v.  Mechanics  MilU,  5  L.  R  A.  667, 
160  Mass.  190i  ^Dickie  v.  Boston  d  A.  R  €h. 
181  Mass.  617. 
S4L.&A. 


Field*  Ok,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  ot  the  su- 
perior court  sustaining  a  demurrer  to  the 
plaintiff's  declaration,  and  directing  judg- 
ment for  the  defendant.  The  declaration 
contains  two  counts ;  the  first  at  common  law, 
and  the  second  under  Stat.  1887,  chap.  270. 
The  demurrer  is  general,  but  the  point  is 
not  taken  that  the  second  count  contains  no 
allegation  that  notice  of  the  time,  place,  and 
cause  of  injury  was  given  to  the  aefendant. 
We  assume  that  Stat.  1887,  chap.  270,  may 
cities  and  towns.    See  Connolly  v. 


apply  to 
Waltham 


'altham,  156  Mass.  868 ;  Conrotf  v.  Clinton, 
158  Mass.  818.  But  the  statute  in  terms  only 
gives  to  an  employ^  who  has  received  per- 
sonal injury  from  the  causes  described  in  the 
first  three  clauses  of  the  first  section,  or  to 
his  legal  representatives  in  case  the  injury 
results  in  death,  ''the  same  right  of  compen- 
sation and  remedies  against  the  employer  as 
if  the  em  ploy  6  had  not  been  an  employe  of 
nor  in  the  service  of  the  employer  nor  en- 
gaged in  its  work."  The  question,  then,  is 
whether  a  citv  is  responsible  in  damages  to 
any  person  who,  in  the  exercise  of  due  care, 
is  injured  by  the  breaking  of  a  pole  to  which 
was  attached  the  wires  of  the  fire-signal  sys- 
tem of  the  city,  if  the  pole  broke  l^cause  it 
was  "negligently  constructed,  cared  for, 
maintains,  and  placed"  in  its  position. 
The  special  autboritv  of  the  city  of  Chelsea 
to  establish  a  fire  department  is  found  in 
Stet.  1881,  chap.  200,  §  16.  In  Hajford  v. 
New  Bettford,  16  Gray,  297,  it  was  held  that 
the  city  was  not  liable  for  the  negligence  of 
the  members  of  a  fire  department  established 
by  the  city  council  pursuant  to  an  act  of  the 
legislature.    In  that  case  the  alleged  negli- 

§ence  consisted  in  the  members  of  the  fire 
epartment  carelessly  driving  a  hose  carriage 
against  the  plaintilr  in  a  public  highway 
during  an  alarm  of  fire.  In  Fis?ier  v.  Boston, 
104  Mass.  87,  6  Am.  Rep.  196.  the  plaintiff 
was  Injured  by  the  bursting  of  hose  connected 
with  a  fire  engine,  which  was  alleged  to  have 
been  defective,  and  to  have  been  negligently 
used  at  a  fire  bv  members  of  the  fire  depart- 
ment. It  was  held  that  the  city  was  not  li- 
able. In  the  opinion  it  is  said  that:  ''In 
the  absence  of  express  statute  therefor,  muni- 
cipal corporations  are  no  more  liable  to  ac- 
tions for  injuries  occasioned  bv  reason  of 
negligence  in  using  or  keeping  in  repair  the 
fire  engines  owned  by  them  than  in  the  case 
of  a  town  house  or  public  way." 

See  Tainter  v.  Woreesier,  128  Mass.  811, 
26  Am.  Rep.  90.  The  present  case,  we  think, 
comes  within  the  general  doctrine  declared 
in  mu  V.  Boston,  122  Mass.  844,  28  Am. 
Rep.  832,  vis.  :  ''That  no  private  action, 
unless  authorized  by  express  statute,  can  be 
mainti.ined  against  a  city  for  the  neglect  of 
a  public  duty  imposed  upon  it  by  law  for 
the  benefit  of  the  public,  and  from  the  per- 
formance of  which  the  corporation  receives 
no  profit  or  advantage.* 
Judfftnent  i^/lrtned. 
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UNITED  STATES  of  America,  Appt., 
t. 
E.  C.  KNIGHT  CO.  et  al. 

(60Fed.  Bep.084.) 

A  control  of  the  business  of  refining^  and 
selllnip  sng^ar  in  the  United  States 
does  not  involve  a  monopoly  or  re- 
straint of  foreigrn  or  interstate  com- 
merce* under  the  Act  of  Coairress  of  July  2* 
1890,  as  this  Act  does  not  Inolude  the  refrulation 
of  manufactures  or  productive  Industries  of 
any  sort,  even  if  their  product  Is  a  subject  of 
oommeroe. 

(March  as,  1804.) 

APPEAL  by  complaiDant  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania  in  favor 
of  defendants  in  a  proceeding  brought  to  have 
certain  contracts  declared  void  and  canceled 
which  had  been  made  by  the  American  Sugar 
Refining  Company  with  the  otlier  defendants 
for  the  alleged  purpose  of  monopolizing  or  re- 
straining interstate  and  foreign  commerce  in 
contravention  of  a  United  States  statute  on 
that  subject.  Affirmed. 
The  facts  sufficiently  appear  in  the  opinion. 

Argued  before  Acheson  and  Dallas»  Oir- 
mit  Judgea,  and  Green^  Distnct  Judge, 

Meeare,  Ellenr  P.  Ing^ham,  Samuel  F* 
Phillipst  and  Robert  Ualston  Asst.  U.  3. 
Atty,,  for  appellant. 

Messre.  John  G.  Johnson*  John  E. 
Parsons*  and  Richard  C*  McMiirtriey 
for  appellees: 

Al)  resuaints  of  trade  and  all  monopoliza- 
tions are  not  illegal.  It  is  well  settled  that  re- 
straints of  trade  within  certain  limits  of  object, 
time,  and  place  are  legal.  *  ^Restraint  of  trade" 
has  a  well-defined  meaning:,  viz.,  unreasonable 
interference  with  contracting,  or  combining, 
parties,  or  with  third  persons,  in  their  power 
to  trade. 

In  this  case  nothing  was  done  which  bound 
the  vendors  not  to  manufacture;  nor  was  there 
any  attempt  to  interfere  with  other  persons  in 
building  new  manufactories  or  manufactory. 
The  contract  was  simply  one  for  the  purchase 
and  sale  of  stock.  It  was  a  sale  by  a  person 
who,  as  an  incident  to  his  ownership,  had  a 
right  to  dispose  of  what  belonged  to  him.  It 
was  a  purchase  by  a  corporation  which,  by 
the  law  of  New  Jersey,  had  a  riffht  to  acquire 
either  refineries,  or  shares  of  stock  of  refineries. 

See  Oregon  Steam  Nav,  Co.  v.  Wineor,  87 
U.  8.  20  Wall.  64,  22  L.  ed.  815;  Butchers 
Union  8.  H.  dt  L.  8,  L.  Co.  ▼.  Crescent  City 
L.8.L.d8.H.  Co.  Ill  U.  8.  755,  28  L.  ed. 
690. 

The  Act  of  1890  has  been  before  the  United 
States  courts  in  several  cases.     In  three  of 


these  the  acts  alleged  to  be  illegal  have  beea 
restrained. 

United  States  v.  JeUico  Mountain  Cihe  dk  Coal 
Co.  12  L.  R.  A.  753, 46  Fed.  Rep.  432;  BtindeU 
y.  Uagan,  54  Fed.  Rep.  40;  United  Stake  y. 
Workiagmen*s  Amalgamated  Council  of  New 
Orleans,  54  Fed.  Rep.  994. 

In  seven  cases  in  which  relief  was  refused 
under  the  act.  the  element  of  direct  and  un- 
reasonable restraint  of  interstate  commerce 
was  absent,  although  in  some  cases  all  the  ele- 
ments which  are  relied  upon  in  the  present  as 
ground  of  relief  existed. 

United  States  y.  Greenhut,  60  Fed.  Rep.  469; 
Re  Coming,  51  Fed.  Rep.  205;  Be  Terrell,  51 
Fed.  Rep.  213;  Be  Greene,  52  Fed.  Rep.  104; 
United  States  ▼.  Nelson,  52  Fed.  Rep.  646; 
United  States  ▼.  Trans-  Missouri  Freight  Asso. 
53  Fed.  Rep  440;  DuOer  Watch  Case  MJg.Go. 
v.  Howard  Watch  dk  Clock  Co.  55  Fed.  Rep. 
851;  United  States  v.  Trans  Missouri  FreigM 
Asso.  ante,  78,  58  Fed,  Rep.  58. 

Contracts,  combinations,  or  conspiracies  to 
restrain  the  manufacture  of  goods  in  any  state, 
or  to  affect  the  price  of  the  same  before  they 
enter  into  trade  or  commerce,  though  they 
may,  by  virtue  of  diminished  manufacture,  or 
enhanced  price,  indirectly  affect  trade  or  com- 
merce, are  not  within  the  statute. 

The  congress  of  the  United  States  has  no 
jurisdiction  over  articles  which  are  manufac- 
tured. 

A  purchase  of  the  shares  of 'stock  of  a  maoa- 
facturing  corporation  of  Pennsylvania,  though 
it  may  result  in  an  interference  with  manu- 
facturing, is  not  one  which  restrains  trade,  or 
commerce,  or  is  within  the  regulating  power 
of  congress. 

Yeazie  v.  Moor,  66  U.  8.  14  How.  668.  574, 
14  L.  ed.  646,  547;  Coe  v.  Errol,  116  U.  a 
517,  29  L.  ed.  715;  Kidd  v.  Pearson,  128  C.  8. 
1,  32  L.  ed.  846. 2  Inters.  Com.  Rep.  282:  Paul 
V.  Virginia,  75  U.  8.  8  Wall.  168,  19  L  ed. 
357;  lie  Greene,  supra. 

No  case  has  been  made  out  entitling  com* 
plainant  to  equitable  relief  by  way  of  an  in- 
junction, even  though  the  statute  has  beeo 
offended  against. 

By  the  consiitution  of  the  XJuited  States  no 
person  can  be  convicted  of  crime  without  trial 
by  jury. 

A  misdemeanor,  such  as  that  defined  by  the 
Act  of  1890,  was  held  in  Cailan  v.  Wileon,  127 
U.  8.  640,  82  L.  ed.  228,  to  be  within  the 
meaning  of  ''crime"  as  used  in  the  constitution. 

The  courts  of  the  United  States  cannot  have 
conferred  upon  them  by  congress  equity  juris- 
diction to  restrain  a  crime  or  misdemeanor. 

Gee  V.  Pritchard,  2  Swanst.  440;  Be  Saicyer^ 
124  U.  8.  200,  81  L.  ed.  402;  AUy-Gen.  v. 
Utica  Ins.  Co.  2  Johns.  Ch.  371,  1  L.  ed.  412; 
Babcock  V.  New  Jersey  Stock  Yard  Co.  20  N.  J. 
Eq.  296;  Copey.  District  Fair  Aeeo.  99  III.  489^ 
89  Am.  Rep.  80. 


NoTB.— The  above  decision  excludes  from  the 
operation  of  act  of  coDgrees  respecting  conspiracies 
against  interstate  oommeroe  a  very  large  class  of 
combinations  or  trusts  which  are  at  least  indirectly 
connected  with  such  commerce  as  the  source  of 
nupply.  The  decision  is  therefore  of  much  Im- 
24  L.  a  A. 


portanoe.  For  other  conspiracies  to  create  monop- 
olies prohibited  by  state  law.  see  People  v.  Sheldon 
(N.  Y.rS  L.  R.  A.221;  Queen  Ins.  Co.  v.  State 
(Tex.)»  L.  B.  A« 488;  State  v.  Phipps  (Kan.) IB  U 
B.  A.  067. 


See  also  27  L.  I^  A.  4.37:  35  L.  R.    A.  241. 
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Spelling,  Extraordinary  Relief,  S  24;  GarU- 
Um  ▼.  Bugg,  6  L.  R.  A.  193,  149  Mass.  550. 

When  the  injury  complained  of  is  not,  per 
M,  a  nuisance,  or  may  or  may  not  become  so, 
according  to  circumstances,  and  when  it  is  un- 
certain, indefinite,  or  contingent,  or  productive 
of  only  possible  injury,  equity  will  not  inter- 
fere. 

High.  InJ.  §  743. 

If  equity  interferes  in  the  present caae  It  will 
be  to  enfoice  a  doubtful  legal  right.  This  is 
a  jurisdiction  that  chancellors  have  always  ab- 
horred. 

See  Matthews  Y.Aisociated  PreuefNeto  York, 
136  N.  Y.  888;  Badische  d  A.  Und  Soda  Fabrik 
V.  iScA^«.  [1893]  8  Ch.  447;  Mogul  8,  8.  Co,  v. 
MtQregiyr,  [1892]  A.  C.  25. 

Dallas,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court : 

There  are  three  assignments  upon  this  rec- 
ord. The  first  two  aver,  in  general  terms, 
that  the  court  below  erred  in  dismissing  the 
bill  of  complaint,  and  in  not  granting  the  re- 
lief thereby  prayed.  The  third,  alone  speci- 
fU»  the  alleged  error  with  particularity,  and 
is  in  these  words:  **That  the  court ^erred  in 
holding  that  the  facts  in  this  case  do  not  show 
a  contract,  combination,  or  conspiracy  to  re- 
strain or  monoplize  trade  or  commerce  among 
the  several  states  or  with  foreign  nations.^ 
This  assignment  correctly  presents  the  only 
question  which  the  case  in  vol  res. 

The  bill  filed  on  behalf  of  the  United  States 
is  founded  wliolly  upon  the  Act  of  Congress 
of  July  2,  1890,  entitled  "An  Act  to  Protect 
Trade  and  Commerce  against  Unlawful  Re- 
straints and  Monoplies.^  Proceedings,  such 
as  have  been  instituted  and  pursued  in  this 
instance,  **to  prevent  and  restrain  violations 
of  this  Act,"  are  authorized  and  directed  by 
its  fourth  section ;  and  these  defendants  are 
charged  with  violation  of  its  first  two  sec- 
tions, which  are  as  follows: 

"Section  1,  Every  contract,  combination  in 
the  form  of  trust  or  otherwise,  or  conspiracy 
in  restraint  of  trade  or  commerce  among  tlie 
several  states,  or  with  foreign  nations,  is 
hereby  declared  to  be  illegal.  Every  person 
who  shall  make  any  such  contract  or  engage 
in  any  such  combination  or  conspiracy,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  a 
fine  not  exceeding  five  thousand  dollars,  or 
by  imprisonment  not  exceeding  one  year,  or 
bv  both  said  punishments,  in  the  discretion 
oi  the  court. 

"Sec.  2.  Every  person  who  shall  monopo- 
lize, or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons, 
to  monopolize  any  part  of  the  trade  or  com- 
merce among  the  several  states,  or  with  for- 
eign nations,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court.** 

These  sections  relate,  respectively,  to  re- 
straint of  trade  and  to  monopoly,  but,  as  to 
both,  with  respect  only  to  "trade  or  com- 
merce among  the  several  states,  or  with  for- 
eign nations;**  and  upon  the  application  of 
M  L.  R.  A. 


this  restrictive  language  of  the  law  to  the 
facta  of  this  case  we  base  our  judgment. 
The  learned  judge  who  heard  the  cause  in 
the  circuit  court  states,  in  the  opinion  filed 
by  hi 91 :  "  The  material  facts  proved  are  that 
the  American  Sugar  Refining  Co.,  one  of  the 
defendants,  is  incorporated  under  the  laws  of 
New  Jersey,  and  has  authority  to  purchase, 
refine,  ana  sell  sugar;  that  the  Franklin 
Sugar  Refinery,  the  £.  C.  Knight  Co.,  the 
Spreukels  Sugar  Refinery,  and  the  Delaware 
Sugar  House  were  incorporated  under  the 
laws  of  Pennsylvania,  and  authorized  to  pur- 
chase, refine,  and  sell  sugar;  that  the  four 
latter  Pennsylvania  companies  were  located 
in  Philadelphia,  and  prior  to  March,  1892, 
produced  about  thirty* three  per  cent  of  the 
total  amount  of  sugar  refmed  in  the  United 
States,  and  were  in  active  competition  with 
the  American  Sugar  Refining  Co.,  and  with 
each  other,  selling  their  product  wherever  de- 
mand was  found  for  it  throughout  the  United 
States ;  that  prior  to  March,~18U2,  the  Amer- 
ican Sugar  Refining  Co.  had  obtained  control 
of  all  refineries  in  the  United  States,  except- 
ing the  four  located  in  Philadelphia,  and 
that  of  the  Revere  Co.  in  Boston,  the  latter 
producing  about  two  per  cent  of  the  amount 
refined  in  this  country ;  that  in  March,  1892, 
the  American  Sugar  Refining  Co.  entered 
into  contracts  (on  different  dates)  with  the 
stockholders  of  each  of  the  Philadelphia  cor- 
porations named,  whereby  it  purcliased  their 
stock,  paying  therefor  by  transfers  of  stock 
in  its  company ;  that  the  American  Sugar 
Refinin&r  Co.  thus  obtained  possession  of  tlie 
Philadelphia  refineries  and  their  business; 
that  each  of  the  purchases  was  made  sub- 
ject to  the  American  Sugar  Refining  Co. 
obtaining  authority  to  increase  its  stock 
$25,000,000;  that  this  assent  was  subse- 
quently obtained,  and  the  increase  made; 
that  there  was  no  understanding  or  concert 
of  action  between  the  stocklioUlers  of  the 
several  Philadelphia  companies  respecting 
the  sales,  but  that  those  of  each  company 
acted  independently  of  those  of  the  others, 
and  in  ignorance  of  what  was  being  done  by 
such  others;  that  the  stockholders  of  each 
company  acted  in  concert  with  each  other, 
understanding  and  intending  that  all  the 
stock  and  pro[)erty  of  tlie  company  should  be 
sold  ,  that  the  contract  of  sale  in  each  instance 
left  the  seller  free  to  establish  other  refineries, 
and  continue  the  business,  if  they  should  see 
fit  to  do  so.  and  contained  no  provision  re- 
specting  trade  or  commerce  in  sugar,  and  that 
no  arrangement  or  provision  on  this  subject 
has  been  hiadc  since  ;  that  since  the  purchase 
the  Delaware  Sugar  House  refinery  has  been 
operated  in  conjunction  with  the  Sprecklea 
Refinery,  and  the  E.  C.  Knight  refinery  in 
connection  with  the  Franklin,  this  combina- 
tion beini?  made  apparently  for  reasons  of 
economy  in  conducting  the  business ;  that  the 
amount  of  suffar  refined  in  Philadelphia  haa 
been  increased  since  the  purchases ;  that  the 
price  has  been  slightly  advanced  since  that 
event,  but  still  lower  than  it  had  been  for 
some  years  before,  and  up  to  within  a  few 
months  of  the  sales ;  that  about  ten  per  cent 
of  the  sugar  refined  and  sold  in  the  United 
States  is  refined  in  other  refineries  than  those 
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controlled  by  the  American  Sugar  Refining 
Co.  ;  that  some  additional  sugar  is  produced 
in  Louisiana,  and  some  is  brought  from  Eur- 
ope, but  the  amount  is  not  large  in  either 
instance. 

**Tlie  object  in  purchasing  the  Philadel- 
phia refineries  was  to  obtain  a  greater  iudu- 
ence,  or  more  perfect  control,  over  the  busi- 
ness of  refining  and  selling  sugar  in  this 
country.  ** 

This  statement  of  the  facts  is  quoted  at 
length  merely  for  the  purpose  of  showing 
the  general  nature  of  the  case ;  the  only  es- 
sential fact— and  of  that  there  is  no  doubt — 
being  that  the  questioned  conduct  of  the  de- 
fendants does  not,  according  to  our  view  of 
the  law,  concern  interstate  or  foreign  com- 
merce. There  is  no  evidence  whatever  that 
the  defendants  have  directly  monopolized, 
or  have  attempted,  combined,  or  conspired 
to  directly  monopolize,  any  part  of  the  trade 
or  commerce  among  the  several  states  or  with 
foreign  nations ;  or  that  they  have  contracted, 
combined,  or  conspired  in  direct  restraint  of 
Budi  trade  or  commerce.  The  utmost  that 
can  be  said — and  this,  for  the  present  pur- 
pose, may  be  assumed — is  that  they  have  ac- 
quired control  of  the  business  of  refining  and 
Belling  siiear  in  the  United  States.  But  does 
this  involve  monopoly,  or  restraint  of,  for- 
eign or  interstate  commerce?  We  are  clearly 
of  opinion  that  it  does  not.  The  particular 
language  of  the  act  which  is  now  under  con- 
Bideration  was  manifestly  derived  from  the 


clause  of  the  constitution  by  which  congres* 
is  empowered  to  ** regulate  commerce  witl» 
foreign  nations  and  among  the  several  states  ;** 
and  the  authorities  are  distinctly  to  the  effect 
that  this  grant  of  power  does  not  include  the 
regulation  of  manufactures  or  productive  in- 
dustries of  any  sort,  even  where  their  product 
is  made,  or  is  intended  or  contemplated  to> 
be  made,  the  subject  of  commerce  beyond  th» 
territory  of  the  state  where  the  manufactory 
or  other  producing  industry  ia  situated  or 
operated.  Manufacture  and  commerce  are 
two  distinct  and  very  different  things.  The 
latter  does  not  include  the  former.  Baying 
and  selling  are  elements  of  commerce,  but 
something  more  is  required  to  constitute  com- 
merce, which,  '^  strictly  considered,  consists, 
in  intercourse  and  traffic,  including  in  these- 
terms  navigation,  and  the  transportation  and 
transit  of  persons  and  property,  as  well  as- 
the  purchase,  sale,  ana  exchange  of  com- 
modities." 

Enough  has  been  said  to  indicate  the 
ground  upon  which  our  conclusion  in  this- 
caso  has  been  reached,  and  we  do  not  deeni 
it  necessary  to  say  more,  inasmuch  as  the 
subject  has  very  recently  been  considered  and 

Eassed  upon  in  the  Be  Oreene,  52  Fed.  104, 
y  Judge  Jackson  (now  one  of  the  Justices 
of  the  supreme  court),  in  whose  opinion  the 
earlier  cases  are  sulTlciently  referred  to. 
l^te  decree  of  the  Circuit  Court  i»  affirmed. 
Aflarmed  156  U.  S.  1,  8»  L.  ed.  825. 
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George  FIFIELD,  Appt,^ 

COMMON     COUNCIL    OP    THE 
OP  PHCENIX. 
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A  city  is  not  liable  Ibr  the  explosioii  of 
fireworks  in  a*  street,  under  a  permit  granted 
by  a  oity  oflSoer  uoder  an  ordiDance  prohibiting 
Buoh  display  without  such  permit,— especially 
wbere  the  charter  denies  liability  for  malfeas- 
ance, misfeasance,  or  neglect  of  duty  of  any  o£B- 
oer  or  other  authorities  of  the  city. 

(March  8, 1891.) 

APPEAL  bv  plaintiff  from  a  Judgment  of 
the  District  Court  for  Maricopa  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damaees  for  injuries  alleged  to  have 
been  caused  by  the  explosion  of  fireworks  in 
city  streets  under  permission  which  had  been 
illegally  granted  by  the  municipal  anlhorities. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mes^b.  Kibbey  &  Israel*  for  appellant: 
The  defendaut  is  liable  for  the  injuries  sus- 
tained by  the  appcUnni,  because  by  expressly 
granting  a  permit  or  license  to  individuals  to 


Note.— As  to  liability  of  injuries  caused  by  the 
discharKe  of  flreworks.  see  nole  toScaolon  v.  Wed- 
ger  (Mass.)  16  L.  U.  A.  3K*. 
24L.  K.A. 


I  do  the  things  in  the  public  streets,  which  irv 
themselves  constituted  a  nuisance  and  weie 
essentially  dangerous,  and  from  which  the  in- 
juries complained  of  naturally  resulted,  it  be- 
came a  participant  and  an  active  agency  ia 
the  acts  that  produced  the  injuries  complained 
of. 

As  the  primary  use  of  a  city  street  is  for  the 
passing  and  repassing  of  the  public  through- 
out its  entire  width,  a  city  is  liable  for  per- 
mitting such  an  obstruction  of  a  street,  by  any 
individual,  as  constitutes  a  nuisance. 

2  Beach,  Pub.  Corp.  §  1511.  p.  1463. 

Our  Penal  Code,  section  600.  defines  a  pub- 
lic nuisance  to  be  anything  which  unlawfully 
obstructs  the  free  passage  or  use  in  the  cus- 
tomary manner  of  any  public  park,  square  or 

Penal  Code,  Rev.  Stat.  1887,  §  600. 

Is  not  the  use  of  a  street  as  a  place  for  dis- 
charging explosives  a  use  not  contemplated, 
and  18  it  not  an  obstruction  to  the  free  passage 
of  the  street  in  the  customary  manner? 

Any  noise,  whether  of  musical  instruments, 
the  human  voice,  discharge  of  guns  is  a  nuis- 
ance, and  the  discbarge  of  fireworks  are  re- 
garded as  pnma  facie  nuisances. 

Wood,  Nuisance,  §  632:  and  i^ee  §  17. 

The  firing  of  flreworks  in  a  frequented  pub- 
lic street  is  pnoQA  facie,  at  least  a  nuisance., 
aud  therefore  unauthorized. 

CoJien  V,  New  York,  4  L.  R.  A.  406,  118  X 
T.  582;  Irvine  v.  Wood,  51  N.  Y.  224,  10  Anr 


See  also  28  L.  R.  A.  192;  40  L.    R.  A.  733;  43  L.  R.  A.  296. 
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Rep.  e08;  8peir  v.  Brooklyn,  21  L.  R.  A.  641, 
189  N.  Y.  6;  Jenne  v.  Sutton,  43  N,  J.  L.  267; 
Conklin  v.  Thompson,  29  Barb.  218. 

Cities  are  liable  for  licensing  in  the  streets 
anytbing  wbicb  is  calculated  to  frighleD  horses 
that  are  ordinarily  well  behaved. 

See  9  Am.  &  £ng.  EDcyclop.  Law,  p.  886, 
par.  6. 

A  city  is  liable  for  negligently  prrmitting 
objects  to  be  and  remain  m  the  streets,  calcu- 
lated to  frighten  horses. 

See  the  authorities  cited  in  the  note,  p.  887 
of  9  Am.  &  £n^.  Encyclop.  Law. 

Mr,  L.  H.  Chalmers  for  appellee. 

Hawkins*  J.,  delivered  the  opinion  of  the 
oourl: 

This  was  an  action  by  appellant  to  recover 
damages  for  persona]  injuries  sustained  by 
him.  He  based  his  claim  for  relief  upon  the 
facts  that  the  appellee  is  a  municipal  corpora- 
tion created  by  an  act  of  the  legislative  assem- 
bly of  the  territory,  approved  February  25, 
Vxl,  and  an  Act  of  March  11.  1886,  amenda- 
tory thereof;  that  the  corporation,  in  1889,  or- 
darned,  among  other  things,  that  it  should  be 
unlawful  for  any  person  wiihin  certain  city 
limits,  to  make  any  bondre,  dif^cbarge  any 
firecrackers,  skyrockets,  or  any  fireworks  what- 
ever, etc,  without  first  having  obtained  per- 
mission therefor  from  the  city  marshal  (this 
onllnance  was  in  effect  at  the  time  of  appel- 
lant's inluries);  that  on  the  15th  day  of  Febru- 
ary, 1893,  the  city,  by  and  through  its  mem- 
bers, its  mayor,  and  its  marshal],  unlawfully 
and  negligently  granted  to  certain  Chinese 
permission  to  set  off,  discharge,  and  explode 
fireworks  upon  certain  streets  of  said  city,  with- 
in the  fire  limits;  that  appellant,  a  hack  driver, 
on  that  day,  while  in  the  proper  pursuit  of  bis 
business,  was  driving  along  the  streets  of  said 
city;  that,  while  so  driving  along  a  street  with- 
in said  fire  limits,  the  Chinese,  acting  under 
the  permit  so  granted  them,  fired  off  and  ex- 
ploded a  large  quantity  of  fireworks,  firecrack- 
ers, and  bombs,  whereupon  appellant's  horses 
(they  being  gentle  and  well  broken)  became 
frightened  and  unmanageable,  and  threw  ap- 
pellant to  the  ground,  all  witbout  fault  upon  his 
part,  and  he  was  thereby  very  seriously  in 
lured,  sustaining  a  very  serious  fracture  of  the 
leg,  and  otherwise  bruised.  The  court  below 
sustained  a  general  demurrer  to  the  complaint 
on  this  state  of  facts,  and  appellant  asks  that 
the  ruling  be  reversed. 

Section  7  of  article  18  of  the  charter  of  the 
city  of  Pbcenix  provides,  as  follows:  '*Sec.  7. 
That  said  corporation  shall  not  he  liable  to  any 
one,  for  any  loss  or  injury  to  person  or  property 
growing  out  of  or  caused  bv  the  malfeasance, 
misfeasance,  or  neglect  of  duty  of  any  officer 
or  other  authorities  of  said  city  or  for  any  in 
Jury  or  damages  happening  to  such  person  or 
property  on  account  of  the  condition  of  any 
zanja,  sewer,  cesspool,  street,  sidewalk  or  pub- 
lic ground  therein,  but  this  does  not  exonerate 
any  officer  of  said  city  or  any  other  person 
from  such  liability  when  such  casualty  or  ac- 
cident is  caused  by  willful  neglect  of  duty  en 
forced  upon  such  ofilcer  or  person  by  law  or 
by  the  gross  negligence  or  willful  misconduct 
or  any  such  officer  or  person  in  any  other  re- 
spect." It  seems  to  us  that  any  fair  consuuc- 
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tion  of  this  section  inhibits  such  form  of  ac- 
tion against  the  city.  Appellant,  in  his  reply 
brief,  disclaims  any  negligence  on  the  part  of 
the  city  marshal  in  granting  the  permit,  but 
says  it  became  the  negligent  act  of  the  city  it- 
self, and  such  city  was  an  agency  in  the  com- 
mitting of  the  injniT.  We  are  are  unable  to 
agree  to  this  line  of  argument.  It  could  not 
do  more  than  to  undertake  the  evasion  of  the 
plain  letter  of  the  ciiy  charter.  Under  this 
charter,  if  the  city  officer  performs  an  act  which 
is  authorized  by  an  ordinance,  it  would  not,  oa 
his  part,  be  negligence.  Then,  how  could  it. 
become  negligence  on  the  the  part  of  the  city 
itself?  Plymouth.  Ind.,  had  an  ordinance  pro- 
hibiting  the  firing  of  gunpowder,  or  any  other 
substance,  except  on  occasions  of  public  rejoic- 
ing, when  the  mayor  gi'anted  permission  to  fira 
guns,  cannons,  and  other  things  in  wbich  guu- 
powder  was  used.  On  the  4th  of  July,  1885. 
the  mayor  granted  permission  to  fire  gunpow- 
der in  an  anvil  on  a  lot  in  said  city;  and  when 
it  was  fired  it  blew  gravel  and  stones  ai^ainst 
one  Wheeler's  plate-glass  windows,  and  broke- 
them.  The  supreme  court  of  Indiana,  in 
W/ieelerY.  Plymouth,  116  Ind.  158,  in  passing 
upon  the  question  of  the  liability  of  the  city, 
says:  '*A  city  which  has  an  ordinance  pro- 
hibiting the  firing  of  gunpowder,  but  al- 
lowing the  mayor  to  license  such  firing  on 
certain  occasions,  is  not  liable  for  the  damago 
occasioned  by  the  negligence  of  the  licensei-s, 
there  being  nothing  to  show  that  the  author- 
ized act  was  necessarily  dangerous."  It  is  alKO 
decided  in  ihesame  case  that  "there  is  no  ac- 
tionable breach  of  corporate  duty  in  failing  lo- 
enact  a  proper  ordinance,  or  in  railing  to  en* 
force  one  that  has  been  enacted;  and  conse- 
quently this  action  cannot  be  maintained  upon 
the  theory  that  there  was  a  proper  ordmance, 
nor  upon  the  theory  that  the  ordinance  waa 
not  enforced."  Under  this  theory,  it  seems 
clear  that  the  action  at  bar  could  not  be  main- 
tained if  the  ordinance  was  not  enforced. 
Then,  upon  what  sysem  of  reasoning  could  it 
be  maintained  because  it  was  suspended  for  a 
day?  For  failinfl^  in  governmental  action,  mu- 
nicipal corporations  are  rcRponsible  only  to 
their  corporators,  or  the  power  creating  tbem. 
Coolcy,  Torts,  ($20.  It  shows  no  ground  of 
action  when  one  complains  that  he  has  suffered 
damages  because  the  operation  of  an  ordinance 
which  prevents  the  explosion  of  fireworks 
wittiin  the  city  has  been  temporarily  suspended. 
Ibid. 

Lincdn  v.  Boston,  148  Mass.  678,  8  L.  H.  A. 
257,  was  also  a  case  where  the  mayor  permit- 
ted the  firing  of  cannon  upon  the  commons- 
under  an  ordinance  forbidding  it  unless  such 
permission  was  given,  and  the  plaintiff's  horse 
took  frigbt  and  ran  away  on  a  neighboring 
street.  This  license  to  fire  cannon  was  held  to- 
be  an  act  of  municipal  government,  and  the 
person  doing  the  firing  was  not  the  city's  agent, 
so  as  to  make  the  city  liable.  The  firing  of  the 
Chinese  bombs,  in  the  case  at  bar,  was  not  the- 
act  of  the  city;  nor  did  the  city  have  any 
agency  in  said  act.  A  licensee  does  not  thereby 
become  the  agent  of  a  municipal  corporation. 
Ibid.:  FowleY,  Alexandria,  28  U.  8.  3  Pet. 
898,  7  L.  ed.  719,  Chief  Justice  Marshall,  ia 
Fowle  V.  Alexandria,  says:  "That  corporations, 
are  bound  by  their  contracts  is  admitted.    That 
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moDey  corporations,  or  tbose  CRrryiog  on  basl- 
ness  for  themselves,  are  liable  for  torts.  Is  well 
settled.  But  that  a  legislative  corporalioD,  es- 
tablished as  a  part  of  the  goveroment  of  the 
country,  is  liable  for  loss. sustained  by  a  non- 
feasance—by  an  onSission  of  the  corporate 
body  to  observe  a  law  of  its  own,  in  which  no 
penalty  is  provided — is  a  principle  for  which 
we  can  find  no  precedent."  Riven  v.  Augusta, 
66  Ga,  376,  38  Am.  Rep.  787,  is  a  wcll-consid 
ered  case,  and  is  very  similar  to  the  case  at  bar. 
The  plaintiff,  a  minor  child,  while  walking 
upon  one  of  defendant's  streets,  was  seriously 
gored  by  a  cow  which  was  running  at  large  in 
the  streets  of  said  city.  She  sued  the  corpora- 
tion for  damages  alleged  to  be  sustained  by 
reason  of  this  misfortune.  It  will  be  noticed, 
by  reference  to  the  facts  in  this  case,  that  the 
allegations  of  the  declaration  are  quite  similar 
to  the  complaint  in  the  case  before  us.  In 
1878  the  city  had  an  ordinance  against  cattle 
running  at  large.  This  ord  nance  was  sus- 
pended at  the  lime  of  the  injury  to  the  child. 
Mr,  Justice  Crawford  says  :  **The  adoption  of 
an  ordinniice  in  reference  to  allowing  catile  to 
run  at  lar«5^e  in  a  city  is  one  which  is  wholly 
legislative,  and  therefore  discretionary.  It  is 
not  liable  in  damages  for  neglecting,  omitting, 
or  refusing  to  notice  the  subject,  or  having 
noticed  it,  and  adopted  an  ordinance  concern- 
ing it,  then  to  repeal  or  su^spcnd  it."  The 
same  reasoning  would  undoubtedly  apply  to 
an  ordinance  against  the  firing  of  bombs,  etc. 
In  the  Geori^ia  case,  it  was  arj^ued  that,  so  long 
as  a  city  falls  to  leuislate,  it  is  not  liable,  but, 
when  it  does,  then  its  liability  for  damngps  ac- 
crues. The  court  was  unable  to  appreciate 
this  difTerenre,  but  cited  the  case  of  UiU  v. 
GharfotU,  72  N.  C.  55,  21  Am.  Rep.  451.  as  a 
case  directly  in  point.  An  ordinance  prohibit- 
ing the  use  of  fireworks  was  piisseci,  remained 
m  force  some  years,  was  then  suspended  from 
the  2oth  day  of  December  to  January  1st,  in- 
clusive. During  tbis  time,  by  the  finnj?  off  of 
squibs,  firecrackers,  and  Roman  candles, 
plaintiff's  house  was  burned,  for  which  he 
sued  the  city.  Held,  that  it  was  within  the 
discretion  of  the  authorities  to  determine,  from 
time  to  time,  what  ordinances  were  proper, 
find  that  t  be  corporation  was  not  liable.  Also, 
flee  Ti,.iVcu  v.  Sn't^m,  137  Mass.  171,  50  Am. 
Rep.  289;  mil  V.  Charlotte,  72  N.  C.  65,  21 
Am.  Rep.  451.  If  the  ordinance  in  question 
had  been  repented  on  the  day  before  the  acci- 
dent to  appellant,  it  seems  clear  that  there 
could  be  no  liability  agninst  the  city.  Then, 
upon  what  system  of  rcnsoning  could  he  re- 
cover simply  because  the  ordinance  was  sus- 
pended on  the  day  of  the  acrident? 

Appellant,  in  his  brief,  relies  upon  the  cases 
of  Cohen  V.  New  York,  113  N.  Y.  532,  4  L.  R. 
A.  406;  Speir  v.  Brooklyn,  139  N.  Y.  6,  21  L. 
R  A.  641.  In  Cohen  v.  New  York,  the  facts 
were  that  the  city,  by  a  permit,  allowed  a 
grocer  to  keep  a  wacjon  in  front  of  his  store, 
when  not  in  use.  On  a  certain  morning,  Cohen 
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was  walking  along  the  street,  in  front  of  the 
grocer's  store.  At  the  same  time  a  wagon 
loaded  with  ice  was  passing  in  one  direction, 
and  one  loaded  with  coal  was  psssing  in  the 
other.  The  grocer^s  wagon,  without  any  horse 
attached,  was  standing  in  front  of  his  store. 
The  thills  were  tied  up  in  a  perpendicular  pod- 
tion  with  a  string.  The  length  of  the  wagon 
was  parallel  with  the  course  of  the  street.  The 
ice  wagon,  probably  in  attempting  to  avoid 
the  coal  wagon,  caught  against  the  wheel  of 
the  grocer's  wagon,  turned  it  around,  and 
loosened  the  thills,  so  thatthey  fell,  and  struck 
Cohen  on  the  head,  injuring  him  so  that  be 
died  the  next  day.  The  city  was  held  liable. 
The  court  held  that  the  permission' was  not 
authorized  by  law,  and  that  the  owner  of  the 
wagon  acquired  no  right  by  virtue  of  the 
h'cense  to  store  his  wai^on  in  the  street,  and  in 
doing  so  he  was  clearly  guilty  of  maintaining 
a  nuisance.  The  defendant  was  also  guilty 
because  it  assumed  to  authorize  the  erection 
and  continuance  of  a  nuisance.  The  legal 
power  to  obstruct  the  street  by  grant  of  a 
license  had  been  withheld  by  the  legislature 
from  the  city.  Nevertheless,  it  did  grunt  such 
a  permit,  and  took  a  com  pen  sa  ion  on  account 
of  it.  In  thus  doing,  the  city  became  a  part- 
ner in  the  erection  and  continuance  of  such 
nuisance.  Speir  v.  Brooklyn,  supra,  was  a 
case  where  fireworks  were  allowed  by  the 
mayor,  under  an  ordinance,  at  the  junction  of 
two  narrow  streets  in  the  city  of  Brooklyn, 
and  plaintiff's  property  was  destroyed,  and 
the  city  was  held  liable;  tho  court  having  held 
that  the  circumstances  of  that  particular  case 
made  the  same  a  public  nuisance,  and  the 
plaintifif  recovered  under  that  theory.  Such 
displays,  the  court  seemed  to  think,  should  be 
under  the  supervision  of  the  municipal  author- 
ities, and  it  was  probably  entirely  proper  for 
the  court  to  rule  as  It  did  in  this  particular 
case.  It  was  at  the  junction  of  two  narrow 
streets  of  a  large  city,  completely  built  upon, 
and  where  any  misadventure  in  managing  the 
discharge  would  be  likely  to  result  in  injuries 
to  persons  or  property.  The  action  in  the 
ca.se  at  bar  is  not  i)pon  the  theory  that  the  city 
was  guilty  of  unlawfully  erecting  and  main- 
taining a  nuisance.  A  city  is  liable  for  main- 
taining a  nuisance,  unless  expressly  authorized 
by  law  to  do  so.  It  was  on  this  theory  a  re- 
covery was  had  in  the  New  York  cases.  It 
may  have  been  an  error  of  judgment  in  the 
officers  of  the  city  in  granting  the  permit  or 
suspending  the  ordinance  on  the  particular 
street  on  the  day  alleged,  but  cities  are  not  re- 
sponsible for  errors  of  judgment  of  their  offi- 
cers in  the  enforcing  of  their  laws. 

We  must  conclude  that,  both  from  the  read- 
ing of  the  charter  of  the  city,  and  the  weight 
of  authority,  the  chief  justice  was  correct  in 
sustaining  the  demurrer,  and  the  judgment  u 
ajirmed. 

Rouse  and  Sloan,  «77.,  concur. 


laM. 


BtAFLBS  T.  STAPLBflL 

WISCONSIN  8UPRBMB  COURT. 


IBS 


Emma  STAPLES,  BetpL, 

V. 

Eugene  W.  STAPLES,  AppL 


-Wto. ) 


1«   OoBtomiit  fftrooeedlnirs  win  lie  to 
eompel  paymeiit  of  lastallmonte  of 


alimony  ordered  to  be  paid  In  fhe  fntnre  by  a 
final  judfrment  of  divorce;  where  an  ezeouiloo 
cannot  be  lanued,  since  there  Is  no  proyisioo  of 
law  for  colleotinflr  such  Judgment. 
8.  InabUHy  to  pay  InatallwentB  of  al- 
imony* brought  about  by  the  party  himself 
with  Intention  to  avoid  payment*  will  not  pre- 
vent his  refusal  to  pay  from  being  oontumaoloiif 
and  punishable  as  a  contempt  ot  court. 


NOTB.— Contempt  procMdlnai  to  eonuMl  poyiiMtit  of 
oKmofiy. 

!•  Doctrine  cf  tonUmpL 
IL  ContiitxAionalily  of  wntemTp^ 
m.  Wlitn  conUmpi  proceedlnat  fnay  h$  retorted 

to, 
lY .  Evidenee  in  nipport  of, 
▼.  Neeeeeilu  of  eerviu  of  order, 
TL  Neceetlty  of  demand  of  pttymenL 
▼IL  Neeeatily  of  notice  of  appUeation, 
▼ITL  Rtghl  of  defendant  to  he  heard. 
IX.  Exeueeefor  nonpat/ment» 
InabQiiy  to  pay. 
X.  Commitment  refveed, 
TL  Applieation  for  relief. 
21 1.  Power  of  court  to  inquire  into, 
XI  £L  State  etatuiee  and  decUUme  Uureunder* 
XIY.  Mngtieh  decteiont. 

L  Doctrine  of  eontempL 

Contempt  Is  defined  by  Jwtice  Swift  tobe  ''a  dto- 
obedience  to  the  oourt  by  acting  in  opposition  to 
the  authority.  Justice,  and  dignity  thereof,  and 
commonly  oonslsts  In  a  party's  doing  otherwise 
than  he  is  entitled  to  do,  or  not  doing  what  he  is 
commanded  or  required  by  the  process,  order,  or 
decree  of  the  court,  in  all  which  cases  the  party 
disobeying  is  liable  to  be  attached  and  committed 
for  contempt**  9  Swift,  Dig.  868;  Lyon  v.  Lyon,  21 
Conn.  18K. 

In  Re  Wilson^  75  Cak^68Q,  the  oourt  oonsidered 
the  disthiction  between  a  civil  and  a  crlmiUMl  con* 
tempt,  the  former  consisting  generally  In  falling 
to  do  something  ordered  to  be  done  by  a  court  in  a 
civil  action  for  the  benefit  of  the  opposing  pcu'ty; 
the  latter  consisting  of  acts  of  disrespect  to  the 
court,  such  as  disorderly  or  violent  conduct,  in  its 
presence  or  immediate  vicinity,  or  in  the  doing  of 
a  forbidden  act,  resistance  to  process,  etc,  and 
held  thai  the  contempt  proceedings  In  divorce 
came  within  the  former. 

The  duty  and  obligation  of  the  husband  Is  to  pro- 
vide maintenance  for  the  wife  and  Is  not  merely 
contractual,  and  their  disregard  and  breach  par- 
take  largely  of  the  nature  of  a  contempt,  and 
equity  will  enforce  their  observance  by  attach- 
ment of  the  person  of  the  husband.  Murray  t. 
Murray.  84  Ala.  888. 

Yet  this  duty  Is  an  imperfect  obligation  which  is 
not  technically  a  debt;  he  does  not  owe  any  specific 
amount  of  money,  but  he  owes  a  duty  which  may 
be  enforced  by  the  order  of  the  oourt  compelling 
him  to  pay  the  money.  Ex  parte  Perkins,  18  Gal. 
80. 

Tlie  attachment  of  this  species  of  oon tempt,  the 
disobedience  of  an  order  to  pay  money,  is  to  be 
looked  upon  rather  as  a  dvil  execution  for  the 
benefit  of  the  injured  party,  though  carried  on  in 
the  shape  of  a  criminal  process  for  a  contempt  of 
the  authority  of  the  courL  Buck  y.  Buck,  80  HL 
VK;  Crook  V.  People,  18  UL  685. 

In  State  v.  Dent,  28  Kan.  418,  however,  the  court 
beld  that  such  proceedings  were  In  the  nature  of 
ertminal  proaeentlona. 
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Without  the  ability  to  compel  the  obedlenoe  to 
Its  mandatee-whether  the  order  be  to  surrender 
wrldnga  in  the  possession  of  a  party,  to  execute 
deeds  of  conveyance,  to  pay  money,  or  to  perform 
any  other  act,  the  court  is  competent  to  require  it 
to  be  done— many  of  its  most  Imponant  and  usual 
f  unctloDS  would  be  paialyied.  Pain  v.  Fain,  80  N. 
C.8S2. 

The  non^perf  ormance  of  a  decree  being  adjudged 
a  contempt,  the  power  to  attach  for  the  contempt 
cannot  be  questioned.  Wightman  v.  Wlghtman, 
46111.187. 

The  oourt  has  power  to  oommit  m  for  contempt 
Blake  v.  People,  90  IlL  11. 

The  remedy  for  a  failure  to  comply  with  the 
order  of  the  oourt  Is  by  attaebment.  Waldron  v. 
Waldron,66Pa.281. 

The  proper  method  of  enforcing  an  order  for 
alimony  is  by  attaebment  as  for  contempt,  and 
not  by  way  of  fieri  fnekte.   Goes  v.  Goss,  29  Ga.  100. 

In  Andrews  v.  Andrews,  80  UL  800.  it  was  sought 
to  reverse  the  decree,  the  defendant  bringing  the 
record  into  court  by  writ  of  error,  questioning  the 
power  of  the  oourt  to  award  an  attachment  on 
nonpayment  of  the  amounts  awarded,  and  of 
counsers  fees,  the  court  held  that  there  was  no 
doubt  of  the  power  of  the  court  to  award  an  at- 
tachment for  noncompliance  with  an  order  for  the 
payment  ot  alimouy. 

The  power  to  award  the  process  Is  Inherent  in 
the  court,  esrantial  to  the  exercise  of  its  JurisdiiK 
tion  and  a  maintenance  of  its  authority.  Fain  t* 
Pain,  niprfli. 

If  the  defendant  remains  contnmaoiousi  defying 
the  court,  his  estate,  real  and  personal,  may  be 
sequestered  as  a  means  of  enforcing  performance 
of  a  decree.    Wlghtman  v.  Wlghtman,  eupra. 

The  order  In  contempt  committing  the  defend 
ant,  need  not  show  that  the  payment  was  not  en* 
forceable  by  sequestration  or  under  the  security. 
Byer  v.  Ryer,  07  How.  Pr.  880. 

In  order  to  punish  a  party  for  contempt  in  a  dvffl 
proceeding,  the  contempt  must  be  such  as  to  de- 
feat. Impair,  impede,  or  prejudice  a  right  or  rem- 
edy of  the  party  affected  by  it,  and  such  feet  must 
be  ascertained  and  adjudged  by  the  court  directing 
the  punishment  to  be  Imposed.  Sandford  v.  Sand- 
ford,  40  Hun,  640. 

The  process  of  contempt  to  enforce  c/ML  rem»> 
dies,  being  one  of  those  extreme  resorts  'which 
would  not  be  Justified,  if  there  was  any  other  ad^ 
quate  remedy,  the  payment  of  money  can  only  be 
enforced  by  attachment  "where  by  law,  execu- 
tion cannot  be  awarded  for  the  collection  of  suOh 
sum.**   Hemes  v.  Haines,  86  Bfich.  188. 

In  Re  Fanning,  40  Minn.  4,  the  petitioner  ap- 
plied to  be  relieved  from  an  order  for  the  payment 
of  temporary  alimony,  by  way  of  habeas  corpus 
and  certiorari,  the  proceedings  in  divorce  having 
been  dismissed.  The  oourt  held  that  the  contempt 
had  a  double  aspect,  being  In'  the  nature  of  a  rem- 
edy to  enforce  payment  of  the  alimony,  and  also 
punitive  or  merely  in  punishment  of  the  offense  of 
contempt,  the  first  being  for  the  benefit  of  the 
party  only,  the  second  In  arder  to  assert  the  ao- 
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APPEAL  by  defendant  from  an  order  of  the 
Circuit  Court  for  Juneau  County  directing 
the  imprisonment  of  defendant  for  contempt, 
for  failure  to  comply  wiib  a  decree  directing 
him  to  pay  alimony  to  the  plaintiff.    AffirmdL 


Statement  by  Wlnslow,  </..* 

March  25,  1802,  plaintiff  obtained  a  ]ud£- 
mcnt  of  divorce  a  tineulo  against  the  defend- 
ant. By  the  judgment  the  plaintiff  was  award- 
ed the  custody  of  an  infant  child,  and  the  title 
of  certain  real  estate  of  the  defendant's  was 
transferred  to  the  plaintiff;  ani  defendant 


thority  of  the  court;  and  that  so  far  as  tt  was  pri- 
vate It  failed  with  the  dlsnaiflsal  of  the  suit,  but  that 
so  far  as  the  floe  was  ooncenied  the  judflrmcnt  did 
not  affect  It,  and  that  tberef  ore  the  petitioner  was 
not  entitled  to  discbarge  until  he  paid  the  fine. 

It  has  been  held  tbat  it  oufrbt  never  to  be  resorted 
to,  except  as  penal  process  founded  on  the  unwill- 
ingness of  the  party  to  obey.  Carlton  v.  Carlton, 
44aa.216. 

And  tbat  tbe  order  must  be  for  the  performance 
of  some  speciflo  act  other  than  the  mere  payment 
of  money,  and  In  such  case  he  may  be  punisbed  by 
the  court  as  for  contempt  by  final  Imprisonment 
under  the  General  Statutes  of  1886,  chap.  ITS,  f  87. 
Oougblln  V.  Ehlert,  80  Mo.  S86. 

In  Lewis  v.  Lewis,  80  Oa.  706,  tbe  decree  was  a 
final  one,  and  the  court  held  that  the  direction  of 
the  payment  of  alimony  by  a  husband  to  a  wife 
was  a  duty  the  husband  owed,  not  only  to  the  wife, 
but  to  tbe  public,  to  comply  with  the  order,and  that 
If  he  failed  the  court  would  compel  him  to  make 
such  payment  by  an  order  of  attachment,  direot- 
inir  his  imprisonment  In  case  of  his  failure  to  com- 
ply with  the  order. 

The  power  of  grantlnfr  alimony  belongs  to  the 
superior  oourt,  as  an  Incident  of  its  jurisdiction 
over  divorces,  and  not  to  the  judge,  and  cannot  be 
exercised  by  him  in  vacation.  Goes  v.  Ooss,  20  Ga. 
100. 

In  Dwelly  v.  Dwelly,  4B  Me.  877,  a  motion  to  dis- 
miss exceptions  and  render  judgment  on  a  verdict 
because  the  libelee  failed  to  odmply  with  an  order 
of  the  oourt  directing  the  payment  of  costs  of  the 
wife*B  attorneys,  under  section  5  of  chapter  00  of 
the  Revised  Statutes,  it  was  held  tbat  tbe  court  sit- 
ting inZNMM,  had  no  jurisdiction  over  tbe  question 
and  the  proper  course  was  to  proceed  before  the 
judge  at  niH  pritu,  where  the  party  would  be  pro- 
ceeded against  as  for  contempt,  and  disregarding 
tbe  decree  of  the  court. 

In  Lookridge  v.  Lockridge,  8  Dana,  £8,  28  Am. 
Deo.  £93,  it  is  said  to  be  tbe  more  approved  and 
provident  decree,  to  require  a  bond  with  approved 
security  for  such  annuity  as  shall  be  fixed  by  the 
court,  payable  in  prescribed  installments,  reserving 
the  power  to  compel  payment  from  time  to  time  by 
attachment,  sequestration  or  otherwise,  and  un- 
less the  husband  should  refuse  to  give  such  securi- 
ty, a  decree  for  partition  of  bis  estate  would  be,  not 
only  unnecessary,  but  incongruous,  unusual,  and 
injurious. 

Where  it  appeared  that  the  husband  bad  con- 
veyed his  property,  in  anticipation  of  the  divorce 
proceedings,  and  for  the  purpose  of  preventing 
alimony  being  obtained,  the  court  held  tbat  the 
proceedings  of  themselves  were  not  sufficient  to 
Show  contempt    Stuart  v.  Stuart,  128  Mass.  870. 

In  Coughlln  v.  Ehlert,  88  Mo.  28&,  it  was  held 
that  an  order  for  tbe  payment  of  alimony  was  sim- 
ply an  order  for  tbe  payment  of  money,  and  im- 
prisonment for  debt  being  abolished  in  tbat  state, 
a  commitment  to  prison  as  for  contempt  was  with- 
out authority  of  the  law. 

It  has  been  held  that  the  remedy  by  execution 
must  be  exhausted  upon  all  demands  for  the  recov- 
ery of  money,  whether  they  be  recovered  in  legal 
or  equitable  actions,  before  a  creditor*s  suit  could 
be  insUtuted.    MiUer  v.  Miller,  7  Hun,  208. 

The  petition  framed  for  the  committal  of  tbe  de- 
fendant, for  contempt.  Is  not  defective  by  reason 
of  Its  not  alleging  that  he  is  able  to  make  the  pay- 
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ment,  It  is  enough  to  show  a  refusal  to  obey  the 
order.    Andrew  v.  Andrew,  62  Vt.  48S. 

In  Mann  v.  Mann,  7  W.  X.  C.  607,  where  the  wife 
as  defendant  sought  to  enforce  the  order  by  aU 
tacbment.  It  was  contended  that  the  rule  was  i^ 
stricted  to  cases  where  the  wife  was  a  plaintlli; 
and  that  where  the  husband  was  plaintiff  the 
result  of  noncompliance  was  a  stay  of  proceedlmn: 
the  court  granted  the  rule  absolute,  holding 
that  this  way  would  be  very  adequate  where 
tbe  wife  was  the  respondent,  the  oourt  statlnir 
that  it  would  be  difiScult  to  see  why,  if  a  wife 
was  entitled  to  this  rule  against  a  husband,  i^ 
spondent.  her  case  was  not  all  tbe  stronger  where 
she  was  unwillingly  before  the  court. 

An  attorney  has  no  lien  upon  the  alimony 
awarded  to  the  wife  by  a  final  judgment  rendered 
in  her  favor  in  an  action  for  separation,  wnA  as 
would  enable  him  to  ooUect  his  costs  by  a  prooeed- 
ing  to  punish  for  contempt  in  the  non-payment  of 
alimony.   Weill  v.  Weill,  10  N.  Y.  Supp.  687. 

IL  OonstUutionaUtv  qf  emitempL 

Attachment  Is  not  in  the  nature  of  an  imprison- 
ment for  debt,  within  tbe  prohibition  of  the  consti- 
tution.   Murray  v.  Murray,  18  Ala.  888. 

Such  a  case  Is  not  a  debt  within  the  meaning  of 
the  constitution.    Pain  v.  Pain,  80  N.  a  822. 

The  power  to  commit  for  contempt  is  not  con- 
trary to  the  clause  of  the  Georgia  Constitution  of 
1868,  prohibiting  imprisonment  for  debt.  Carlton 
v.  Carlton,  44  Ga.  216. 

Suob  a  course  is  legal  where  the  defendant  has  re- 
fused to  obey  the  order  and  his  whole  conduct  in- 
dicates clearly  that  nothing  but  the  stem  order 
of  the  chancellor  to  commit  him  on  his  disobe- 
dience will  bring  him  to  the  performance  of  what 
is  his  clear  duty  in  the  premises.   Ibid. 

It  is  not  the  intention  of  the  constitution  to  take 
from  courts  tbe  power  to  punish  for  contempt, 
without  giving  to  the  party  charged  a  jury  triaL 
It  is  not  designed  to  virtually  take  from  every 
court  a  power  so  essential  to  its  elBcienoy  and  very 
existence,  and  no  less  necessary  for  the  safety  and 
benefit  of  the  public,  tbe  protection  of  every  dti- 
sen  in  his  life,  liberty  and  property.  Ex  ports 
Grace,  12  Iowa,  206, 70  Am.  Dec.  628. 

The  power  is  preservative  and  inherent  In  every 
oourt,  and  extends  to  tbe  enforcement  of  every 
order  which  it  may  make  in  the  legitimate  exer- 
cise of  its  authority.   IbidL 

The  court  has  power  to  order  such  attachment, 
and  it  is  not  contrary  to  the  fifteenth  section  of 
article  eight  of  the  Constitution  of  nUnois,  pro- 
hibiting Imprisonment  for  debt  Wiffhtman  v. 
Wightman,  45  Dl.  107. 

But  it  has  been  held  that  imprlsooment  for  non- 
compliance with  suob  an  order,  unless  willful,  or 
unless  upon  a  refusal,  upon  a  proper  demand  made 
to  deliver  up  bis  estate  in  satisfaction  of  the  de- 
cree, is  within  tbe  inhibition  of  tbe  constitution 
against  imprisonment  for  debt  Blake  v.  People, 
80  Dl.  11. 

It  must  appear  that  he  has  the  pecuniary  ability 
to  enable  him  to  comply  with  the  decree,  and  that 
his  dhobedfence  is  willful.    Ibid, 

In  Steller  v.  SteUer,25  Mich.  160,  where  an  appeal 
was  taken  from  the  order  committing  defendant 
upon  tbe  ground  of  the  constltntional  provision 
prohibiting  imprisonment  for  debt,  the  oour% 
held  that  with  Imprisonment  for  debt  f orblddeo*  a 
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adjudged  to  pay  plaintiff,  as  alimony, 
$1(M>  annaally,  in  equal  quarterly  install- 
ments, also  the  sum  of  $82,  temporary  ali- 
mony, which  had  been  ordered  pendente  Hte, 
but  had  not  been  paid.  The  defendant  paid 
none  of  the  sums,  and  in  September,  18118, 
upon  certain  affldayits,  a  motion  was  made 


that  defendant  be  punished  for  contempt  in 
not  paying  said  sums,  the  whole  amount  then 
due  being  $257.  The  afHdayits  showed  due 
demand,  and  the  defendant's  refusal  to  pay ; 
also,  that  he  stated,  in  foul  and  abusiye 
language,  that  he  should  neyer  pay  anything 
on  the  judgment ;  that  defendant  is  a  strong. 


party  oould  not  be  Imprisoned  for  non-oomplianoe 
of  Bucli  an  order  except  on  the  ground  of  con- 
tempt of  the  authority  of  the  oourt,  that  there  most 
be  ■omethlog  of  wrong  beyond  the  mere  bdlureto 
pay  money,  and  the  party,  before  he  can  be  oon- 
▼loted  and  punished,  must  have  an  opportunity  to 
be  heard  In  his  own  explanation, 

m.  WhenconiemptproceedUiigemayhefmoftedUk 

The  proce«  for  contempt,  although  not  fre- 
quently resorted  to,  is  a  proper  and  sslutary  mode 
of  proceeding  where  the  exigency  of  the  case  re- 
quires it,  it  being  one  of  the  established  and  cus- 
tomary modes  of  enforcing  decrees  of  courts  of 
equity,  and  a  practice  to  which  the  superior  court 
should  conform  in  oases  where  the  defendant's  dis- 
obedience of  the  decree  is  palpable,  willful  and  ut- 
terly inexcusable,  and  oonstitutes,  beyond  a  doubt, 
eon  tempt.   Lyon  v.  Lyon,  21  Oonn.  186. 

The  authority  is  based  upon  the  ground  that  the 
refusal  is  willful  disobedience,  and  where  a  party 
Is  guilty  of  willful  disobedience  or  obstinacy  to  an 
order  of  the  court  or  judge,  the  court  or  Judge  Is 
empowered  to  punish  for  contempt,  and  to  sen- 
tence him  to  imprisonment  until  the  speoiiled  sum 
and  costs  are  paid,  such  decision  being  in  the  na- 
ture of  a  sentence  and  final  Judgment  State  y. 
Dent,  20  Kan.  416. 

Such  a  course  is  appropriate.  Russell  v,  Russell, 
SS  Me.  880:  Strobridge  ▼.  Btrobridge,  21  Hun,  88. 
To  the  same  eifect,  Wright  y.  Wright,  74  Wis. 
4»»;  Blake  ▼.  Rlake,  80  lU.  628;  Murray  y.  Murray, 
84  Ala. 888;  EzparU Perkins,  18  OaL  80. 

Buch  diflobedlence  being  contumacious  the  peti- 
tioner Is  not  limited  to  seirs/oolaa  Blade  y.  Slade, 
108  Mass.  400. 

The  same  was  the  ruling  of  the  court  In  contempt 
proceedings  to  compel  payment  of  alimony  In- 
stallments for  the  support  of  chUdien.  Hand  y. 
Hand,  26  Ohio  L.  J.  214. 

The  willful  disobedience  of  a  lawful  order  Is  it- 
self criminal,  much  more  so  than  the  non-payment 
of  costs  adjudged  against  a  prisoner  In  a  criminal 
action,  and  for  which  he  may  be  imprisoned.  Pain 
y.  Pain.  80  N.  a  88;  State  y.  Cannady,  78  N.  0. 680. 

To  such  a  case  the  old  adage,  **wben  a  bird  can 
sing  and  will  not  sing,  he  must  be  made  to  sing,** 
appUes.    Lewis  v.  Lewis,  80  (3a.  706. 

Buch  proceedings  will  be  upheld  where  it  is 
Shown  that  the  faUure  of  the  defendant  to  comply 
with  the  order  has  been  through  his  own  action. 
as  in  cases  of  fraud.  Haines  v.  Haines,  86  Mich. 
188. 

There  must  be  a  contempt  of  the  oourt*s  author- 
ity.   Steller  y.  Steller,  26  Mich.  160. 

Bomethlng  of  wrong  beyond  the  mere  failure  to 
pay  money  must  exist.    Ibid. 

The  court  must  be  sattofled  that  there  Is  good 
ground  for  the  attachment.  It  must  appear  that 
the  defendant  has  the  money  to  comply  with  the 
decree,  and  that  he  fails  to  comply  with  it.  Lewis 
y.  Lewis,  tupnu 

The  ImprlsonmeDt  must  be  dearly  for  the  con- 
tempt of  the  process  of  the  court,  and  be  of  one 
who  is  able  and  unwilling  to  obey  the  order,  the 
Imprisonment  being  oonditional  and  in  the  discre- 
tion of  the  Judge.   Oarlton  ▼.  Oarlton.  44  Ga.  218. 

The  order  adjudging  the  non-performance  of 
the  decree  for  payment  of  alimony,  being  a  law- 
ful order,  the  court  Is  allowed  the  usual  means  to 
enforce  the  order  by  issuing  an  atcaohment  there^ 


for,  and  committing  the  defendant,  on  failure  to 
purge  himself  of  the  contempt.  Wlghtman  y. 
Wlghtman,46Il].10r. 

The  power  extends  to  the  use  of  the  proossi 
likely  to  be  effectual  in  all  cases,  and  It  is  not  neo- 
essary  to  exhaust  other  possible  remedies  in  order 
to  become  entitled  to  that  remedy.  Andrew  t. 
Andrew,  81  yt.4B6w 

In  Andrew  t.  Andrew,  ftipra,  where  tlie  pett- 
tlooer  was  decreed  alimony  upon  the  obtaining  of 
a  divorce,  the  payment  of  which,  upon  demand, 
was  refused,  and  was  sought  to  be  enforced  by  an 
order  for  the  punishment  of  the  defendant  for 
oontempt,  it  was  held  that  the  county  court  had 
power  to  punish,  by  way  of  Imprisonment  for  con- 
tempt, the  failure  and  refusal  of  the  defendant  to 
pay  permanent  alimony,  there  being  nothing  un- 
usual or  extraordinary  In  this  mode  of  enforcing 
the  payment.  Curtis  y.  Gordon,  88  V  t.  8IU,  to  the 
same  eifect. 

If  the  proceeding  Is  instituted  by  the  wife,  she 
may  have  costs  taxed  diet  ad  diem  and  alimony 
awarded  by  the  court,  and  if  the  husband  has  the 
means  of  payment,  an  order  will  be  enforced  by 
attachment.   Ormsby  y.  Ormsby,  1  Phila.  Sn, 

In  proceedings  for  divorce  and  alimony  paiMtonts 
Itte.  the  husband  cannot  escape  unless  he  be  destl- 
tuto  of  all  ability,  and  In  such  ease  if  he  be  the 
libelant,  the  court  wiU  not  require  him  to  pay  bat 
will  suspend  the  suit  until  proyislon  Is  made  for 
the  wife.   Ibid, 

So  where  the  husband  refused  to  comply  with 
the  order  of  the  court,  in  divorce  proceedings  made 
abortiye  by  the  wife^  death,  the  court  enforced 
such  order,  in  a  summary  way  by  attachment  and 
imprisonment.  Ballard  t.  Gapertoo,  2  Met.  (MjJ 
412L 

In  0*OaUaghan  y.  O^OaUaghan,  80  UL  8B8,  It  was 
held  that  such  an  order  would  issue  for  the  refusal 
of  the  defendant  eyen  though  the  decree  made  the 
same  a  lien  upon  his  real  estate. 

Where  the  position  was  taken  that  the  payment 
of  costs  and  alimony  oould  not  be  enforced  by  pro- 
ceedings for  contempt,  it  was  held  that  the  attach- 
ment oould  not  be  yaoated  upon  that  ground  as  It 
was  a  proceeding  for  **di8obedience  of  the  lawful 
wntuiAmtA  of  the  court,**  and  that  the  provisions  of 
the  statute  prohibiting  imprisonment  for  non-pay- 
ment of  costs  did  not  apply.  Park  t.  Park,  80  N. 
Y.188. 

Where  the  libelee  made  payments  for  a  short 
time  and  then  refused,  and  notice  being  issued  to 
him  he  attempted  to  purge  himself  by  showing 
pecuniary  inability,  the  court  finding  him  of  suffl- 
dent  ability,  adjudging  him  In  contempt  and  com- 
mitting him  until  he  complied  with  the  order.  It 
was  held  such  course  was  the  proper  one.  Russell 
y.  Russell,  80  Me.  886. 

Bo  where  demand  was  made  and  the  defendant 
was  willing  to  take  the  chances  and  made  an  un- 
warranted statement  to  his  attorney.  It  was  held 
that  there  was  no  abuse  of  discretion;  in  commit- 
ting him  for  contempt,  Rahl  y.  Rahl,  14  N.  7. 
Week.  Dig.  800. 

It  is  for  the  court  to  determine  that  It  would  be 
useless  to  order  sequestration  or  security,  and 
where  it  so  determines,  the  husband  may  be  oon»- 
mltted  without  notice,  if  he  neglects  to  pay  the 
alimony  which  he  is  ordered  to  pay*  Isaacs  T. 
Isaacs,  81  How.  Pr.  880. 10  Daly,  806w 

Where  the  defendant  appeared  to  have  acted  by 
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able-bodied  man,  and  runs  a  large  farm, 
keeping  a  large  stock  of  cattle  and  horses, 
but  claims  that  he  is  doing  it  all  for  his 
mother.  The  defendant  filed  an  affidavit 
showing  that  he  had  no  property,  real  or  per- 
sonal, but  that  he  was  in  debt,  and  could 
borrow  no  money.     He  did  not  deny  that  he 


was  an  able-bodied  man,  nor  that  he  was 
running  a  farm,  nor  did  he  deny  that  he  had 
stated  he  would  never  pay  anything  on  the 
judgment.  Upon  these  affidavits  the  circuit 
sourt  made  an  order  reciting  that  defendant 
oad  in  no  way  controverted  the  fact  of  his 
ability,  as  an  able-bodied  man,  to  earn  and 


the  advloe  of  hto  counsel  be  was  allowed  to  remedy 
the  evil  by  oomplylng  withiD  a  reaBonable  time 
with  the  order  of  the  court,  and  to  irive  the  se- 
ourity  required  by  the  order,  or,  in  default,  be 
committed.  Grimm  v.  Grimm,  1  K  D.  Smith,  190, 
where  an  inju  action  bad  been  iflsued  by  the  court, 
restraiaing  the  defendant  from  parting  with  his 
property  until  proper  security  was  given. 

The  plafntiir  is  not  estopped  by  reason  of  a  pro- 
vision in  the  decree  authorizing  an  execution  to  be 
issued,  the  proceeding  being  for  disobedience  of 
an  order  of  the  court  and  to  compel  the  defendant 
to  furnish  the  security  required  by  the  decree, 
chapter  890  of  the  Laws  of  1847  having  no  applica- 
tion to  such  a  case.    Park  v.  Park,  80  N.  T.  15tf. 

The  provision  that  execution  may  issue,  does  not 
interfere  with  the  order  that  security  may  be  fur- 
nished, and  therefore  an  attachment  mavbe  issued 
to  compel  the  giving  of  the  same.    Ibid^ 

Where  the  order  directing  the  payment  of  the 
wife*s  counsel^  fees,  provided  that  the  allowance 
mjght  be  included  in  a  final  judgment  and  enforced 
by  execution,  the  court  held  that  such  provision 
enforcing  the  payment  by  execution  being  im- 
properly contained  in  the  order,  the  right  to  pro- 
ceed by  way  of  contempt  for  non-compliance  of 
the  order  still  existed.  Mercer  v.  Mercer,  78  Hun, 
192. 

In  Gro  ves's  App.  S8  Pa.  148,it  was  held  that  attach- 
ment was  the  proper  method  of  enforcing  the  or- 
der of  the  court  for  the  payment  of  the  wife^s  ex- 
penses and  support  pendente  lite,  as  such  execution 
oould  not  issue  upon  such  an  order,  which  was 
not  a  Hen  upon  the  defendant's  property,  nor  an 
equitable  decree  for  the  payment  of  money. 

Where  the  circuit  court  required  the  husband*a 
bond  with  surety.  It  was  held  that  the  husband^s 
refusal  to  give  such  bond  was  punishable  in  the 
same  manner  as  any  other  contempt.  Wright  v. 
Wright,  74  Wis.  439. 

In  the  above  case,  the  original  Judgment  did  not 
provide  for  the  security,  but  the  court  stated  that 
•uch  Judgment  might  be  revised  or  altered  by  the 
court  upon  application.    Ibid. 

From  this  decision  Juattee  Orton  dlspented,  hold- 
ing that  before  the  defendant  could  be  convicted, 
under  the  section  of  the  revised  statutes,  it  was 
necessary  for  the  court  to  adjudge  that  It  was  ^*yet 
in  the  power  of  the  defendant  to  perform**  the 
order  under  section  8481  of  the  Revised  Statutes, 
that  such  a  fact  is  a  condition  precedent  to  such  a 
Judgment,  which  was  void  without  it.    Ibid. 

Where  an  attachment  was  issued  for  alleged 
contempt  of  an  order  requiring  the  payment  of 
alimony,  and  security  therefor,  which  it  was  sought 
to  vacate,  but  the  court  adjudged  the  defendant 
in  contempt,  and  ordered  the  payment  of  a  fine 
and  security  to  be  given,  and  further  committed 
him  until  he  complied  with  the  order,  it  was  held 
that  the  court  had  Jurisdiction  over  the  matter. 
Park  V.  Park,  80  N.  Y.  156. 

In  Waters  v.  Waters,  49  Mo.  88S,  it  was  held  that 
the  allowance  might  be  en  forced  by  attachment  or 
by  execution,  or,  when  the  husband  was  plaintiff, 
the  court  might  make  lis  payment  a  condition  to 
the  further  prosecution  of  the  suit. 

IV.  Bvidenee  in  suvport  o/J 
As  a  foundation  for  contempt   proceedings.  It 
must  appear  from  the  defendant's  examination,  or 
its  equivalent,  his  admission,  that  at  the  time  of 
24L.R.A. 


the  service  of  the  order  he  had  in  his  possessioo,  or 
under  his  oontroL  some  specified  property  or  sum 
of  money,  the  application  of  which  could  have 
been  lawfully  directed  towards  the  payment  of 
the  Judgment.    Tinker  v.  Crooks,  SS  Hun,  IS79. 

It  must  be  shown  that  be  has  refused  payment* 
and  that  his  refusal  or  neglect  is  calculated  to,  or 
will  actually  defeat,  impair,  or  prejudice  the  rights 
of  the  party  in  whose  favor  alimony  and  counsel^ 
fees  have  been  ordered,  and  the  order  of  the  court 
must  show  these  facts.  Whitney  v.  Whitney,  28 
Jones  ^  8. 835. 

Such  a  question  is  one  of  fact,  and  when  not 
passed  upon  below,  cannot  be  reported  for  the  de- 
termination of  the  full  court.  Stuart  v.  Stuart* 
128  Mass.  370. 

A  conveyance  and  transfer  by  a  respondent,  the 
grantees  being  his  son-in-law  and  daughter,  was 
held  competent  evidence  upon  the  question, 
whether  he  had  in  his  possession  or  control  the 
means  of  obeying  the  order  of  the  court,  and  was 
consequently  sufficient  to  hold  him  iu  oontempt 
for  disobedience  to  the  order.   Ibid, 

y.  Neee88ity  ofaenHes  of  order. 

Before  a  defendant  can  be  committed  for  coOf- 
tempt,  in  the  non-payment  of  alimony,  there  must 
be  a  previous  order  ef  the  court  directing  its  pay- 
ment by  him.  Gerard  v.  Gerard,  2  Barb.  Ch.  78,  ft 
L.ed.66L 

The  order  of  the  court,  for  the  payment  of  ali- 
mony, must  be  served  upon  the  hustiand  before  be 
can  be  committed  for  contempt  Johnson  v.  San 
Francisco  City  ^  County  Super.  Ct.  88  Cat  678; 
Sandf ord  ▼.  Sandford,  40  Hun,  54a 

Until  service  of  the  order,  a  party  is  not  in  con- 
tempt for  a  failure  to  comply  with  its  directiona. 
Sandford  v.  Sandford,  supra. 

Where,  however,  the  petitioner  for  a  writ  of 
habeas  corpus  alleged  that  he  had  no  written  no- 
tice of  the  order  of  the  court,  served  upon  him, 
but  did  not  deny  the  fact  that  he  had  notloe  of  the 
order  being  made,  he  being  present  in  court  at  the 
time,  and  it  was  shown  that  a  demand  of  payment 
had  been  made  and  refused.  It  was  held  thore  was 
sufficient  notice  to  warrant  his  being  committed 
for  contempt.    Ex  parte  Cottrell,  69  Gal.  417. 

Where  the  defendant,  served  with  a  copy  of  or- 
der to  pay  temporary  alimony,  by  a  certain  date, 
failed  to  make  the  payment  and  was  arrested  on 
attachment  for  contempt,  and  it  was  contended  oo 
his  behalf  that  he  should  have  been  brought  be- 
fore the  court  and  interrogated,  and  an  opportun- 
ity afforded  him  to  purge  himself  of  contempt,  the 
court  held  that  such  step  was  not  neoeesary,  m 
after  a  party  had  been  once  brought  into  court; 
the  presumption  being  that  he  was  present  and 
cognizant  of  eveiy  step  taken  in  the  case  until  it 
was  terminated,  unless  considerable  time  elapsed 
without  taking  any  step.  Petrie  ▼.  People,  40  UL 
384. 

Where  a  party  has  entered  his  appearance,  filed 
his  demurrer,  and  resisted  the  motion  for  alimony, 
and  is  fuUy  aware  of  the  order  and  its  requisites, 
and  of  the  fact  that  he  is  in  default  and  subject  to 
attachment,  it  must  be  presumed  that  he  is  fully 
aware  of  the  motion  for  attachment,  and  there  Is 
oo  reason  to  say  that  the  court  erred  in  having 
him  arrested  and  detained  for  non-oomoUanoa  off 
the  order.   Ibid, 


18M. 


StATLBS  T.  6TAFLBS. 


491 


•ccumulate  moner,  and  finding  that  he  was 
guilty  of  contempt  in  refusing  to  pay  tbe 
amounts  due  under  tbe  judgment,  and  order- 
inir  that  be  be  committed  to  iail  until  lie 
should  Day  said  sum  of  $257  and  costs,  unless 
sooner  aischarged  by  the  court.  From  this 
order,  defendant  appealed. 


Nr.  W.  S.  Strovd,  for  appellant: 
Tbe  courts,  either  in  law  or  equity,  possess 
no  powers  except  fmcb  as  are  conferred  by 
statute;  and  tliat  to  justify  any  act  or  proceed- 
ing in  a  case  of  divorce,  whether  it  be  puch  as 
pet  tains  to  the  grouods  or  cause  of  action  it- 
self, to  tbe  process,  pU^adings.  or  practice  in 


Tbe  above  case  was  followed  In  O^Caliagrhan  ▼. 
0*OBllagbao,  W  liL  6GS. 

Wbere  the  defendant  absented  bimself  from  tbe 
state,  thereby  rendering  personal  servloe  Impos- 
sible, servloe  belnv  offeoted  upon  his  attorney,  the 
court  bold  that  disobedlenoe  of  the  order  was  pun- 
Isbable  as  contempt.  Fairohild  ▼.  Falrcbild  (N.  Jj 
April  8. 1888. 

The  rule  for  an  attachment  for  the  non-com- 
pllanoe  of  an  order  for  the  payment  of  alimony 
wUl  be  refused  where  the  order  has  been  served 
upi>D  the  defendant  out  of  the  Jurisdiction.  Kus- 
ieU  T.  Ruasell,  15  Phila.  168. 

It  Is  not  sufficient  to  support  an  attachment 
BAd. 

The  delivery  of  a  copy  of  the  order  to  the  hus- 
band In  another  state  Is  not  sufficient  service. 
Johnson  v.  San  Francisco  City  A  County  Super. 
Ot.  63  Cal.  678. 

Before  a  person  can  be  brought  Into  contempt  for 
not  complying  with  sn  order  of  the  court,  such  or- 
der must  be  served  upon  him,  and  the  mere  de- 
livery to  a  person  In  another  state  of  a  certified 
eopy  of  an  order  made  by  a  court  m  that  state 
would  not  be  a  service  upon  him  within  the  mean- 
ing of  the  Code  of  Civil  Procedure,  M  1016^  1016. 
IMd. 

See  also  infra^  head  ZITI. 

I  TL  JTecMstty  of  demand  cf  pavnumt. 

There  must  be  a  personal  demand  before  the  de- 
fendant will  be  committed  for  contempt  under 
1 7280,  of  tbe  Bfichigan  statutes.  HoweU*s  edition. 
BdJSon  V.  Edison,  56  Mich.  186. 

In  Brown  v.  Brown,  2S  Mich.  Si7,  the  affidavit 
Showed  no  demand,  and  It  did  not  appear  that  the 
order  for  alimony  had  been  served  by  a  person 
having  authority  to  receive  tbe  money.  Tbe  court 
stopped  the  proceedings,  holding  that  a  demand 
and  refusal  must  be  shown. 

Where,  however,  the  husband  had  Informed  the 
wife  of  his  intention  not  to  pay,  it  whs  held  that 
hto  statement  did  away  with  the  necessity  of  a 
previous  demand,  prior  to  the  commencement  of 
contempt  proceedinirs.    Potts  ▼.  Potts,  68  Mich.  402. 

See  also  under  state  statutes,  infra,  XUL 

YIL  Ifeeasftty  <|f  notice  C!f  applicatfofi. 

In  Benches  v.  Sanchei,  a  Fla.  tMA,  the  court  held 
that  due  notice  of  the  wlfe^s  application  to  tbe 
court  for  alimony  must  be  served  upon  the  hus- 
band, who  must  have  a  reasonable  opportunity  to 
oppose,  and  the  record  must  show  such  facts;  and 
where  it  Is  not  shown  that  the  husband  has  been 
notified  and  had  such  opportunity  to  oppose,  the 
order  made  upon  such  application  cannot  be  en- 
forced by  way  of  attachment  as  for  contempt,  and 
wUl  be  void. 

Notice  may  be  given  to  him  of  the  application  to 
punish  him  for  contempt,  although  his  property 
has  not  been  sequestered,  and  although  he  baa  not 
heen  required  to  give  security,  provided  the  court 
la  satisfied  that  it  would  have  been  of  no  use  to 
make  an  order  of  sequestration^  or  for  security. 
Isaacs  T.  Isaacs.  61  Row.  Pr.  869. 10  Daly,  806. 

The  power  given  under  section  2968  of  the  New 
Tork  Code  of  Civil  Procedure  is  discretionary, 
either  to  give  or  not  to  give  the  husbaod  notice  of 
the  application  that  he  be  punished.    Ibid. 

But  until  the  court  has  so  adjudicated,  notice 
must  first  be  given  to  the  defendant.    Jbid, 
94L.a  A. 


Tbe  proceediDgs  were  designed  in  order  that  no- 
tice might  be  given.    Andrew  v.  Andrew,  68  Y t 
B6w 
See  also  mfro,  XUL 

y IIL  BMfht  of  d/eftnOaiA  to  be  htaHL 

A  defendant  can  only  be  convicted  of  contempt 
by  regular  and  orderiy  proceedings  under  an  at- 
tachment, or  an  order  to  show  cause,  and  Is  enti- 
tled to  an  Independent  hearing,  inasmuch  as  he 
may  furnish  a  perfect  excuse  for  not  complying 
with  the  order.   Tinker  v.  Crooka,  Zt  Hun,  578. 

The  party  must  have  an  opportunity  to  be  heard 
Id  his  own  explanation  (Steller  v.  Steller,  26  Mich. 
168)  the  proceedings  being  designed  for  this  pur- 
pose.   Andrew  v.  Andrew,  68  Vt.  486. 

It  is  contrary  to  the  first  principles  of  right,  to 
proceed  to  tbe  punishment  of  a  party  upon  a  mere 
ex  part€  showing;  the  party  must  have  an  oppor^ 
tunity  to  present  what  he  has  to  say  m  his  own 
Justification.   Steller  v.  Steller,  supra. 

In  the  above  case  it  appeared  that  the  party  was 
confined  on  papers  which  he  was  not  allowed  to 
answer,  though  It  oonid  not  be  known  that  he 
might  not  effectually  disprove  the  chargea.    IMd. 

See  also  iarra,  XUL 

IX.  Kreusei/ornofH^t/ment, 
inoMltty  to  pay. 

Inability  to  comply  with  the  order,  unlike  the 
oommltmentof  ccsta,  Is  an  answer  to  a  rule  to  en- 
force it,  and  when  made  to  appear,  discharges  the 
obligaUon.    Pain  v.  Pain,  80  N.  a  328. 

Tbe  attachment  la  designed  to  enforce  the  com- 
pliance with  the  order,  and  not  to  p\inish  for  being 
unable  tO  perform  Ik  Ormsby  v.  Ormaby,  1  Phila. 
678. 

The  attachment  for  non-payment  Is  not  of  course, 
but  the  court  must  exerdse  d.t3retion  in  awarding 
it.    IMd. 

In  such  a  proceeding,  the  Ib^lee  may  appeari 
and  by  proper  notice  purge  hl.n  telf  of  the  con- 
tempt, by  showing  pecuniary  ii.aDiiity,  or  any  other 
facts  which  may  properly  produce  a  like  effect. 
Lockridge  v.  Lockridge,  8  Dana,  88, 28  Am.  Dea  68. 

Where  the  neglect  or  refusal  Is  not  from  mere 
contumacy,  but  from  the  want  of  means,  the  re- 
sult of  misfortune  not  induced  by  any  fraudulent 
conduct  on  the  defendant's  part,  the  party  will  lie 
compelled  to  adopt  some  other  mode  than  Impriaon- 
ment.  to  enforce  the  decree  consistent  with  the 
practice  of  the  courts,  either  by  execution  or  other 
final  process;  or  by  sequestration  of  the  real  or 
penonal  estate:  or  by  the  exercise  of  such  other 
powers  as  pertain  to  courts  of  chancery,  and  which 
may  be  necessary  to  the  attainment  of  Justice. 
Blake  v.  People,  88  111.  11:  Newhouse  v.  Newbouae. 
U  Or.  880,  888;  Ormsby  v.  Ormsby,  and  Lockridge 
V.  Lockridge,  mnprai  Oalland  ▼.  Oal]and,UCal.  476, 
18  Am.  Bep.  167;  0*Oallaghan  v.  0*Cailaghan,  68  Ul. 
660;  Carlton  v.  Carlton,  44  Oa.  816;  Peel  v.  PeeU  60 
Iowa,  521;  Allen  v.  Allen,  78  Iowa,  UX^  Re  Wilson, 
76  Cal. 680;  Wood  v.  Wood, 61  N.a688;  Wright  v. 
Wright,  74  Wis.  488. 

In  such  a  case,  it  Is  for  the  defendant  to  disclose 
his  financial  condition  and  to  account  for  his  earn- 
ings and  their  disposition,  if  he  desires  to  evade 
tbe  process  of  commltmenL  Bahl  r.  Bahl,  U  N. 
Y.  Week.  Dig.  6601 
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it,  or  to  the  mode  of  enforcing  the  fadgment 
or  decree,  autbority  therefor  inuBt  he  found 
in  the  statute,  and  cannot  be  looked  for  else- 
where, or  otherwise  asserted  or  exercised. 

Barker  v.  Dayton,  28  Wis.  867;  Bac(m  v. 
Sflk»»,  48  Wis.  5802.  ^^    , 

The  court  of  chaoceiy  having  no  original 


Jurisdiction  of  the  snbjeet  of  diyoroe,  It  (refer 
rinff  to  power  to  order  suit  money)  cannot  be 
daimed  as  one  of  the  common  equity  powers 
of  the  court  It  is  not  a  power  inherent 
in  the  court  of  chancery  but  a  special  statutoiy 
power. 
Be  Giffs  PdiUan,  80  Wis.  688. 


The  husband  must  show  in  defense  of  suob  pro- 
oeedlDga  that  his  noD-oompllanoe  with  the  terms 
of  the  ofder  was  not  a  mere  wlllf uJ  disobedience 
on  hto  part.   O'CalUurban  ▼.  0*Oaliaghao,  mi^fo. 

The  prooeedinffs  belnff  desiffned  in  order  to  irive 
him  notice  and  an  opportunity  to  be  beard  before 
an  attachment  for  contempt  Is  ordered.  Andrew 
r.  Andrew,  02  V  L  49S. 

But  unlesB  such  plea  is  weU  founded,  the  order 
wiU  he  enforced  by  attachment.  Ormsby  t. 
Ormsby,lPhi]a.678. 

The  question  of  the  petitioner's  ability  Is  one  of 
fact  to  be  determined  by  the  court  making  the 
order,  upon  the  eTidenoe.  Ex  parU  Ctourell,  69 
OaL417. 

The  moment  that  it  appears  that  there  is  inabil- 
ity, it  is  dearly  the  duty  of  the  Judge  to  discharge 
the  party,  since  it  la  only  the  contempt,  the  diso- 
bedience, upon  which  the  power  rests.  Oarlton  t. 
Oarlton,  44  Ga.  as. 

The  husband  is  not  obliged  to  wait  for  Justice  In 
a  prison,  and  may,  by  proper  proceedings,  obtain 
a  modification  or  change  ot  the  order  upon  these 
grounds.    Wright  v.  Wright,  74  Wis.  488. 

Such  a  defendant  may  be  regarded  as  a  debtor 
entitled  to  the  benefits  conferred  by  the  Insolvent 
Debtor's  Act,  chapter  60  of  the  North  Carolina  Re- 
vised Oode.    Wood  ▼.  Wood,  SI  N.  0. 688. 

In  Oalland  t.  Galland,  44  GaL  476, 13  Am.  Rep.  imTt 
the  plafniiff  claimed  that  the  process  was  not  in 
the  nature  of  an  execution  to  enforce  perform- 
ance of  a  duty,  and  that  she  was  entitled  to  it  with- 
out inquiry  as  to  whether  the  defendant  was  able 
to  perform  it  or  not;  that  the  question  of  his  ability 
could  not  be  Inquired  into  In  proceedings  after- 
wards taken  for  his  release.  The  court,  however, 
held  that  the  qqestlon  of  his  inability  to  pay  when 
not  Yoluntary  and  for  the  purpose  of  evading  the 
order,  would  be  taken  into  account,  and  if  proved 
to  be  correct  he  would  not  be  committed  for  con- 
tempt. 

Where  the  defendant  disclosed  real  and  personal 
estate,  heavily  mortgaged  or  lnoumt>ered.  and  did 
all  be  could,  offering  to  surrender  his  property,  he 
was  held  entitled  to  be  discharged.  Blake  v.  Peo- 
plcSOULlL 

So,  where  the  order  specified  a  time  in  which  it 
was  to  tM  paid  and  the  money  was  not  deposited  at 
the  time,  but  the  hustmnd  complied  with  the  order 
at  a  subsequent  term  of  oourt,  stating  as  his  reason 
for  not  doing  so  earlier  poverty  and  inabUlty  to 
raise  the  sum.  It  was  held  that  he  could  not  be  pun- 
ished by  way  of  contempt,  and  that  a  dismissal  of 
the  suit  was  error,  there  being  no  neglect  or  re- 
fusal to  obey  the  court*s  order,  such  as  would  en- 
title the  other  party  to  commit  for  contempt. 
Newhouse  y.  Newhouse,  14  Or.  280,  Z8SS, 

In  Allen  ▼.  Allen,  78  Iowa,  60S.  the  defendant 
failed  to  pay  temporary  alimony  owing  to  lack  of 
funds  and  the  plaintilf  filed  a  motion  to  strike  out 
his  answer  upon  the  ground  of  contempt.  The 
oourt  held,  that  he  was  not  in  contempt  and  that  It 
was  error  to  strike  out  bis  answer. 

A  similtair  motion  was  made  In  Peel  w.  Peel,  60 
Iowa,  60,  his  offer  and  answer  which  were  refused 
and  stricken  out  being  restored  upon  appeaL 

In  Rs  Wilson,  76  CaL  660,  an  application  fordis- 
oharge  was  made,  and  the  court  held  that  under 
the  sections  of  theOallfomia  Code,  the  applicant, 
upon  proving  his  Inability  to  payt  might  be  dis- 
charged. 


Where,  however,  ft  was  shown  that  the  hnsbaad 
would  have  beea  able  to  comply,  but  that  he  dle- 
abled  himself  from  doing  so  by  a  second  marriage, 
his  disability  being  voluntary  and  intentionally 
created,  and  an  act  prohibited  by  the  judgment 
and  In  defiance  of  its  terms,  it  was  held  that  be 
would  not  be  relieved  from  imprisonment  upon 
that  ground.   Byer  t.  Ryer,  97  How.  Pr.  880. 

X.  OommtimmVtnfwBed, 

Where,  however,  alimony  is  made  a  Uen  upon  the 
amount  by  the  decree  in  divorce,  the  court  will  not 
proceed  by  way  of  attachment  for  contempt,  to 
enforce  the  payment  of  attorney^  feea.  Andrew* 
V.  Andrews,  09  IlL  808. 

Where  the  original  Judgment  of  the  court  oan 
be  enforced  by  execution,  proceedings  by  way  of 
contempt  will  not  be  allowed.  Gane  v.  Oane,  IS 
Jones*  8.856;  Haines  v.  Haines,  86  Hioh.188;  Mil- 
ler  V.  Miller,  7  Hun,  8081 

In  Gane  ▼.  Gane,  14  Jones  A  8. 218,  a  Judgment 
was  obtained  against  the  defendant  for  tlie  pay- 
ment of  certain  sums  ss  alimony,  and  proceedinics 
taken  to  enforce  the  Judgment  by  declaring  bim  in 
contempt,  an  order  was  made  directing  him  to  pay 
the  alimony  and  give  security  for  the  future  pay- 
ment, and  in  default  thereof,  that  an  attachment 
issue  punishing  him  as  for  a  contempt  of  court.  It 
was  held  the  proceedings  by  way  of  contempt 
could  cot  be  taken. 

Where  the  wife  applied  for  alimony,  which  was 
allowed,  and  on  the  trial  the  Jury  negatived  her 
charges  and  refused  the  decree  in  divorce,  it  was 
held  in  a  subeequent  proceeding  by  her  to  reoover 
arears  of  alimony,  that  sucL  order  ought  to  be  r^ 
scinded  and  nulUQed  as  such  arears  could  not  be 
collected  or  enforced.  0*Haley  v.  0*Haley,  81  Tex. 
608. 

So  in  Ooughlin  v.  Ehlert,  80  Mo.  286,  such  proceed- 
ings were  refused,  imprisonmeot  for  debt  being 
abolished  in  that  state,  and  execution  being  al- 
lowed. 

They  were  denied  to  an  attorney  for  the  oolleo- 
tion  of  his  fees  in  Weill  v.  Weill,  10  N  Y.  Supp.  827. 

See  also  infra^  XIIT,  for  decisions  under  state 

statutes*      

XI.  ^pplteatlon  for  rMef, 

Where  the  defendant  refuses  to  obey  an  order  of 
the  court,  is  in  contempt  and  liable  to  puniahmenti 
the  oourt  has  power  to  refuse  to  hear  him.  Walker 
T.  Walker,  82  N.  T.  20Q. 

W  here  the  defendant,  committed  for  nonpayment 
of  alimony  vendenU  lUe,  contended  that  he  was 
entitled  to  the  benefit  of  the  act  abolishing  Imprla- 
onment  for  debt,  the  court  held  that  its  terms  were 
confined  to  the  ordinary  proceeding  in  a  court  of 
law,  and  did  not  embrace  such  a  case  and  refused 
to  discharge  the  prisoner.  Wood  v.  Wood,  81 M.  QL 
638. 

The  tmprisonment  of  such  a  defendant  Is  not  as 
an  indignity  offered  to  the  court,  but  Is  In  the  na- 
ture of  an  execution  for  debt,  in  which  the  l>ody  Is 
taken  under  eap<at  od  Batitfaeiendunu  and  there- 
fore cannot  be  discharged  until  he  pays  the  debt, 
or  proceeds  In  a  proper  manner  to  take  the  benefit 
of  the  insolvent  debtor^  act.   Ibfd. 

Where  the  defendant  refused  obedience  and  was 
committed  to  Jail,  but  was  subsequently  brought 
up  on  habeas  corpus,  and  complied  with  the  order 
of  the  court  be  was  discharged.  Puroell  v.  PuroelL 
4  Hen.  ^  M.  607. 
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The  power  of  courts  of  record  to  punish  con- 
tempt ia  given  and  limited  by  the  provisions 
of  chapter  160,  Rev.  Stat. 

Rev.  Stat  §  8477,  subdiv.  8,  confers  power 
on  the  court  to  punish  by  imprisonment  any 
party  for  non-payment  of  any  sum  of  money 
ordered  by  such  court  to  be  paid,  in  cases 


where  by  law  execution  cannot  be  awarded 
for  the  collection  of  such  sum. 

Execution  could  have  been  awarded  for  the 
collection  of  the  sums  due  on  the  judgment  in 
this  case. ' 

Rev.  Stat  ^  2867;  KeyeiY,  Seanlan,  68  Wis. 
846. 


In  Re  Bissell.  40  Hlcb.  68,  the  order  oommit- 
ttnff  for  ooDtempt  was  reffolar  on  Its  face  and  re- 
cited that  the  oontempt  was  admitted.  The  court 
therefore  refused  the  application  for  habeas  corpus 
holdfnir  that  It  could  not  review  a  committal  ap- 
parently regular,  and  that  the  petltionar  must 
appeal  from  the  order. 

Where  release  was  sought  upon  habeas  oorpos* 
upon  the  ground  that  slnoe  his  imprisonment  the 
petitioner  had  filed  a  petition  of  Insolvency,  and 
obtained  a  preliminary  order  declaring  him  insol  v- 
eot,  the  court  held  the  order  worked  no  dis- 
charge  as  when  the  order  of  oontempt  was  made 
and  found  as  a  fact  he  was  able  to  comply  with  the 
order  for  aUmony.   Ex  vortt  Wilson,  78  CaL  97. 

In  Eix  parte  Hart,  94  OaL  264,  the  petitioner  con- 
tended that  the  decree  for  alimony  was  void,  as  not 
specifying  the  period  of  payment.  The  court  con- 
strued the  decree  as  Intending  the  payment  to  con- 
tinue during  life,  or  until  modified  by  the  court 
and  held  that  the  court  had  power  to  make  such 
order,  and  within  the  Jurisdiction,  the  matter  could 
be  dealt  with  in  proceedings  for  contempt 

Where  It  was  contended  that  the  precept  com- 
mitting the  defendant  to  Jail  for  nonpayment  of 
expenses  and  temporary  alimony,  was  void  because 
It  committed  the  prisoner  **to  dose  custody  in  the 
jail,  without  being  aUowed  the  liberties  thereof** 
until  the  order  was  complied  with.  It  was  held  un- 
der section  8  of  chapter  488  of  the  Laws  of  1864.  and 
section  4.  chapter  149,  of  the  Revised  Statutes  of 
Wisconsin,  that  the  prisoner  was  entitled  to  Jail 
liberties.   Ite  Gill*s  Petition,  20  Wis.  686. 

But  where  an  appeal  was  taken  from  an  order 
committing  the  prisoner  for  contempt,  In  the  non- 
payment of  alimony.  It  was  held  that  the  party  dis- 
obeying the  order,  committed  to  prison  and  re- 
strained for  that  cause,  there  was  no  provision 
enduing  him  to  the  liberties  of  the  JaU.  Re  Clark, 
20  Hun,  661,  affirmed  dark  v.  Bellly,  81 N.  Y.  638. 

Tlie  precept  authorises  the  confinement  of  the 
delinquent  to  prison,  and  would  not  be  executed  by 
allowing  him  to  go  at  large  over  the  entire  county, 
upon  a  bond  binding  him  not  to  transcend  its  lim- 
its.   IMd. 

Such  a  precept  would  be  practically  destroyed, 
and  the  summary  remedy  provided  would  be  de- 
prived of  the  coercive  power  Intended  by  the  stat- 
ute.   Ibtd, 

If  the  order  has  not  been  complied  with  by  the 
husband,  the  mere  fact  that  he  has  proceeded  by 
way  of  petition  for  an  alteration  of  the  order,  and 
for  reduction  of  the  amount,  will  not  operate  so  as 
to  stay  an  attachment  by  way  of  contempt  for  non- 
compliance with  the  order.  0*Osllaghan  v.  0*0b1- 
kighan,69Ill.662. 

Where  no  facts  were  shown,  the  defendant  merely 
claiming  that  he  had  appealed  the  case  to  the 
supreme  court,  and  that  the  court  below  had. 
therefore,  no  authority,  the  court  held  the  appeal 
taken  did  not  affect  the  merits,  nor  prevent  pro- 
ceedings being  taken  In  the  cause  other  than  those, 
for  enforcing  payment  of  the  alimony  and  ex- 
penses, had  when  the  proceedmgs  appealed  from 
were  commenced,  and  that  the  court  bad  power  to 
make  a  further  order  as  to  the  payment  of  alimony 
aocrnlnff  after  appeal  taken.  Boss  v.  Griffin,  68 
HkduSL 

XIL  Power  cf  eowt  to  VMpiHirt  ¥niU^ 
In  Laab  ▼.  Lash,  4  K.  Y.  Law  BuU.  20,  an  applies^ 
f4L.aA. 


tlon  for  discontinuance  for  the  nonpayment  of 
counsel^s  fees  was  made,  and  It  was  held  that  the 
court  could  only  discontinue  the  suit  on  payment 
of  the  amount  awarded,  and  that  If  It  were  not  paid 
within  a  given  number  of  days,  a  motion  might  be 
made  to  the  court  to  punish  the  defendant,  and  the 
special  attention  of  the  court  could  be  drawn  to  the 
defendants  conduct  when  the  order  for  alimony 
was  served  upon  him. 

In  Spencer  v.  Lawler,  79  Gal.  216,  the  petltionar 
was  dted  to  show  cause  why  he  should  not  be  pun* 
Ished  for  contempt,  and  after  hearing,  the  court 
decided  that  he  had  contumadoualy  refused  to 
obey  the  order,  and  Judged  him  gi^ty  of  contempt, 
the  petitioner  giving  notice  that  he  would  apply 
for  his  discharge  under  the  provisions  of  the  code, 
and  the  Judge  refusing  to  hear  the  application,  the 
plaintiff  sought  relief  by  mandamus.  The  court 
held  that  such  refusal  so  soon  after  the  first  exan»- 
Ination,  was  proper,  but  that  If  the  application  had 
been  renewed  at  any  time  subsequent  to  the  expt 
ration  of  ten  days  referred  to  by  the  defendant,  the 
matter  would  have  been  Inquired  into  under  the 
sections  of  the  code. 

In  Brrlssman  v.  Brrissman,  26  III.  186,  the  decree 
ordered  the  defendant  Into  custody,  until  be  should 
enter  into  a  bond  conditioned  for  the  payment  of 
alimony,  and  perpetually  enjoined  him  from  dis- 
posing of  his  property.  It  was  held  that  such  d^ 
cree  was  Improper,  and  that  the  husband  should 
have  been  ordered  to  secure  the  alimony  by  mort- 
gage upon  his  realty,  and  that  he  should  havelbeen 
restrained  from  selling  his  real  estate  until  he  oom> 
plied  with  such  order. 

Zin.  £tate  MiMvtn  and  daeMons  tlhsrsimdsr. 

In  Arkansas,  under  section  2668  of  the  Digest  of 
Statutes  of  that  state,  ed.  1884,  page  681,  the  court 
may  enforce  the  payment  of  Ita  decrees  for  ali- 
mony and  counsel's  fees,  by  orders  and  executions* 
and  proceedings  as  in  case  of  contempt. 

Under  section  1148  of  the  Oallf omia  Code  of  Civil 
Procedure,  it  Is  provided  that  **any  person  confined 
in  Jail  on  an  execution.  Issued  on  a  Judgment  ren- 
dered in  a  civil  action,  must  be  discharged  there- 
from upon  the  conditions  In  this  chapter  specified.** 

The  succeeding  sections  of  the  chapter  provide 
for  an  application  to  the  Judge  upon  notice  seeking 
discharge,  and  give  power  to  the  Judge  to  examine 
the  applicant  touching  his  property,  effects  and 
ability  to  pay,  and  to  hear  evidence,  with  power  to 
discharge  If  satisfied  that  the  prisoner  ought  to  be 
discharged. 

In  JSLb  vorU  Oottrell,  69  OaL  417,  the  applicant 
sought  to  be  discharged  from  Imprisonment,  upon 
the  ground  that  the  court  exceeded  its  Jmisdiction, 
m  Incresslng  the  amount  over  that  decreed  to  be 
paid  by  the  Judgment  In  the  action,  but  the  court 
held  that  under  the  Code,  section  189  of  the  Civil 
Code,  the  court  had  authority  to  modify  its  orders 
in  this  respect,  from  time  to  time. 

To  hold  that  the  prisoner,  though  utterly  penni- 
less, must  suffer  a  life  tmprlsonment  for  debt,  be- 
cause of  the  particular  form  in  which  the  Impris- 
onment Is  Imposed,  Is  a  gross  violation  of  the  plain 
Intent  of  the  code.    Its  Wilson,  76  OaL  6801 

Section  18  or  article  1  of  the  Georgia  Constitution 
of  1888,  abolishing  Imprisonment  for  debt,  does  not 
take  away  the  power  of  the  Judge  to  commit  to 
Jail  for  contempt:  section  17  of  the  same  article, 
Implymg  the  contrary,  making  it  the  duty  of  the 
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The  same  may  be  enforced  by  supplementary 
proceedings. 

Barker  v.  Dayton,  ivpra. 

Proceedings  as  for  contempt  for  non  pay- 
ment of  judgment  for  alimony  are  in  contra- 
vention of  Rev.  Stat.  §  8477,  suWiv.  8. 

Lansing  v.  Lansing,  4  Lans.  877;  Oane  v. 
Gane,  14  Jones  &  S.  218,  18  Jones  &  S.  855; 


North  T.  North,  89  Mich.  (W;  Segear  ▼.  Segear, 
28  Neb.  806;  People  y.  Orant,  41  Hun.  851; 
Coughiin  v.  EliUrt,  89  Mo.  285;  Uainee  t. 
Ilainee,  85  Micb.  188;  MiU&r  ▼.  Miller,  7  Htm, 
2U8;  Jaequin  ▼.  Jacquin,  86  Hun,  878. 

Therefore  the  court  bad  no  authority  to 
make  the  order  appealed  from. 

The  fact  that  it  is  within  the  power  of  the 


general  assembly  to  limit  the  power  of  tbe  courts 
to  punish  for  coatempt.  Carlton  ▼.  Oarlton,  U  Oa. 
SIA. 

Id  divorce  cases,  tbe  court  is  authorised  to  re- 
quire tbe  husband  to  pay  tbe  wife  such  sums  of 
money  as  may  enable  her  to  prosecute  or  defend 
the  suit,  and  where  it  is  Just  and  equitable,  may 
allow  her  alimony  pcndinK  the  litigation,  and  may 
enforce  the  payment  in  any  ^*  manner  consistent 
with  the  rules  and  practice  of  the  court."  111. 
Ber.  Stat.  ed.  1874,  H  16,  18,  p.  42L  Blake  t.  Pco- 
pie,  m  111.  11. 

Section  291  of  the  Kansas  Criminal  Code  idves  a 
right  of  appeal,  and  confers  Jurisdiction  upon  the 
court  to  examine  ihe  order  and  Judgment  of  the 
district  Judge.    State  v.  Dent,  20  Kan.  418. 

By  section  6  of  chapter  60  of  the  Revised  Statutes 
of  MMine,  the  court  is  authorized,  pending  a  libel, 
to  order  the  husband  to  pay  the  wife  a  suitable 
sum  for  her  defense,  or  to  enable  her  to  prosecute 
her  libel  for  her  separate  support,  etc.,**and  to  en- 
force obedience  by  appropriate  process." 

In  Allen  /.  Allen,  100  Mass.  373.  It  was  stated  that 
under  section  45  of  the  General  Statutes  of  Massa- 
chusetts, chapter  107.  the  court  might  enforce  de- 
crees for  the  allowance  of  alimony,  or  allowances 
in  the  nature  of  alimony  pending  libels,  or  upon  or 
after  flnul  decree  of  divorce  in  the  same  manner 
as  decrees  were  enforced  In  equity,  and  that  in  all 
cases  where  the  course  of  procedure  was  not  speci- 
ally prescribed,  the  court  might  issue  process  of 
attachment  and  of  execution,  and  all  other  proper 
and  necessary  processes. 

It  has  been  declfled  that  under  the  Massachusetts 
Statutes,  chapter  76,  scire  f  adds  was  the  proper  rem- 
edy in  case  of  non-payment  of  Installments,  and  a 
writ  of  attachment  for  contempt  was  refused. 
Morton  v.  Morton,  4  Cusb.  518. 

Section  5709  of  the  Michigan  Compiled  Statutes 
is  express,  that  when  the  court  in  contempt  pro- 
ceedings orders  tbe  payment  of  moneys  to  the  In- 
jured party,  they  shall  stand  **  instead  of  a  fine** 
and  therefore  if  a  fine  be  Imposed  in  addition,  it  Is 
illegal  and  the  order  providing  therefor  will  be  re- 
▼erwd  or  vacated.    Haines  v.  Haines,  86  Mich.  138. 

Under  the  Public  Acts  of  Michigan  of  1877,  Act 
44,  page  8^,  in  the  case  of  alimony  for  tbe  support 
of  children,  execution  is  the  remedy  and  the  court 
will  not  enforce  its  payment  by  way  of  attach- 
ment.   North  V.  North,  80  Mich.  67. 

In  North  v.  North,  suura,  it  was  held  that  under 
section  5680,  sub-eection  8,  of  tbe  Compiled  Laws, 
attachment  was  allowed  to  enforce  the  payment  of 
money  only  when  an  execution  could  not  be 
awarded. 

Section  80  of  the  Statutes  of  Minnesota,  ed.  1888, 
vol.  2,  page  546,  provides,  inter alia^  that  any  person 
or  party  disobeying  such  order  or  direction,  may 
be  punished  as  for  contempt,  tbe  proce^linga 
therefor  being  prescribed  in  chapter  87  of  the 
General  Statutes  of  1878,  respecting  the  punish- 
ment of  contempt.  The  above  section  has  refer- 
ence to  the  proceedings  for  alimony  in  divorce. 

The  Missouri  act  concerning  divorce  and  alimony 
provides  that  when  a  party  neglects  or  refuses  to 
pay  alimony  as  adjudged,  the  court  shall  have 
power  **  to  award  an  execution  for  tbe  collection 
thereof,  or  to  enforce  the  performance  of  the 
judgment  or  order  by  sequestration  of  property, 
or  by  such  other  lawful  ways  and  means  as  is  ao- 
t4  L.R.  A. 


I  cording  to  the  practice  of  the  court.  Oen.  Stat. 
1885,  ft  6,  chap.  114.    Cougblln  v.  Ehlert,  80  Mo.  28& 

In  Nebraska  it  has  been  held  that  section  4a  of 
chapter  25  of  the  Compiled  Statutes,  title  ^Divorce 
I  and  Alimony,"  established  the  character  of  the  or- 
der for  the  payment  of  alimony,  with  that  of  a 
Judgment  at  law,  and  limited  the  enforcement 
and  character  to  the  same  means:  that  it  was  not 
in  the  nature  of  a  tort,  and  in  the  absence  of  fraud 
by  the  defendant  he  could  not  be  subjected  to  a 
more  summary  mode  of  collection  than  that  of 
levy  and  sale  of  property,  as  upon  other  execu- 
tions, and  that  the  commitment  for  contempt  uo- 
der  section  609  of  title  20  of  the  Civil  Code  was  ool 
a  lawful  remedy.    Segear  ▼.  Segear.  28  Neb.  806. 

Section  4a  of  the  statutes  above  referred  to  pr<^ 
vides  that  **  all  Judgments  and  orders  for  pajrment 
of  alimony,  or  of  maintenance  in  actiona  of  di- 
vorce, or  maintenance,  shall  be  liens  upon  prop- 
erty in  like  manner  as  In  other  actions,  and  may  in 
the  same  manner  be  enforced  and  collected  by  exe- 
cutions and  proceedings  in  aid  thereof,  or  other 
execution  or  process,  as  other  Judgments. 

The  non-payment  of  a  Judgment  by  a  defendant 
la  not  such  willful  disobedience  of  or  resistance 
willfully  olfered  to  the  lawful  process  or  order  of 
the  court,  contemplated  by  the  statute.  Segear  t. 
Segear,  tupra. 

Upon  a  failure  to  comply  with  the  terms  of  an 
order  for  alimony,  granted  in  a  limited  divorce, 
he  may  be  punished  for  contempt  under  sections 
1772, 1778.  of  the  Code  of  Civil  Procedure.  Byck> 
man  v.  Ryokman,  81  Hun,  235;  Mendel  t.  Mendel* 
25  N.  Y.  Week.  Dig.  814. 

Tbe  proceedings  to  be  taken  for  that  purpose 
must  be  such  as  are  prescribed  in  title  3  of  chapter 
17  of  the  Code.    Mendel  v.  Mendel,  supra. 

By  section  1768  of  Bliss*  New  York  Code,  vol.  2, 
page  175,  where  the  husband  makes  default,  and 
payment  cannot  be  enforced  by  the  proceedings 
prescribed  in  the  foregoing  section,  or  by  resort- 
ing to  the  security,  the  court  may,  in  its  discretion, 
require  him  to  show  cause  and  punish  him  for  his 
failure,  the  proceedings  being  taken  as  prescribed 
In  title  8,  chapter  17  of  the  Act,  and  such  order  maj 
be  made  without  previous  sequestration  or  direo- 
tlon  to  give  security,  the  court  bemg  satisfied  that 
such  course  would  be  ineffectual. 

Sections  1709,  1772.  and  1778,  of  the  New  York 
Code,  seem  to  be  to  secure  tbe  appropriation  of 
personal  property,  or  the  rents  and  profits  of  real 
property,  or  both,  by  sequestration.  If  there  t)e 
any  such  property,  and  to  authorize  the  courts  to 
act  directly  by  proceedings  to  punish  for  con- 
tempt, if  any  evidence  is  olfered  from  which  tt 
presumptively  and  satisfactorily  appears  that  pay* 
ment  cannot  be  enforced  by  means  of  sequestra- 
!  tion  where  security  has  not  been  given,  or  by  re- 
;  sortinflT  to  security  if  any  have  been  given,  fiabl 
V.  Kahl,  14  N.  Y.  Week.  Dig.  660,  where  it  was 
sought  to  commit  the  defendant  for  contempt  in 
not  paying  alimony  and  counsel*s  fees. 

Section  1778  of  the  Code  of  Civil  Procedure  pro- 
vides that  where  the  husband  fails  to  pay,  and  tt 
appears  presumptively  that  nayment  caooot  bo 
enforced  either  by  sequestration  or  by  a  reaort  to 
tbe  security  which  the  husband  may  have  given, 
the  husband  may  be  punished  for  contempt  of 
court. 

Section  SBOO  of  the  Code  autboriass  tlie  proceed- 
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defendant  to  paj  the  amount  doe  on  the  Jadg- 
ment  is  a  condition  precedent  to  the  order 
tbat  be  be  imprisoned  for  failure  to  pay  the 
aame. 

Wright  v.  Wright,  74  Wis.  489;  Mahon  t. 
Ilahon,  18  Jones  ^  S.  98;  Whitney  ▼.  Whit- 
ney, 26  Jones  &  S.  886. 

Mr.  SU  W.  Bmmejt  for  reapondent: 


Subdlyislon  S,  tectfon  8477.  Revised  Statutea, 
reads  as  follows: 

"All  other  cases  where  attachments,  and 
proceedings,  as  for  contempts,  have  been  usu- 
ally adopted  and  practiced  in  courts  of  record, 
to  enforce  the  citU  remedies  of  any  party  or 
to  protect  the  rights  of  any  part  v." 

The  plaintiff  was  not  estopped  from  enforo- 


fngs  only  when  **a  right  or  remedy  of  a  party  to  a 
oItII  axMion  or  special  prooeedlng  .  . .  may  be  de- 
feated. Impaired,  Impeded,  or  prejudiced  thereby.*^ 
Mendel  ▼.  Meodel,  supra. 

And  by  seotioo  S88I  of  the  same,  a  oommitment 
of  a  defendant  can  only  be  made  when  It  is  deter- 
mined that  the  accused  has  committed  the  offense 
eha^ied«  and  tbat  it  was  **oalculBted  to,  or  actually 
did,  defeat,  impair.  Impede,  and  prejudice  the 
rights  or  remedies  of  the  other  party.**   IbifU 

And  section  14  Is  to  the  same  effect,  providing  for 
punishment  by  fine  or  imprisonment,  or  either,  of 
a  neirlect  or  violation  of  duty,  or  other  mluoon- 
duct  by  which  a  riipht  or  remedy  of  a  party  to  a 
dvU  or  special  proceedinir,  pending  in  the  court, 
may  be  defeated,  impaired,  impeded,  or  prejudiced. 
2Md. 

Section  2M8  of  the  Code  authorises  a  commit- 
ment to  prison  of  a  person  neglecting  to  pay  a 
specifled  sum  of  money,  which  the  court  has  re- 
quired him  to  pay,  and  under  section  060  he  may 
be  committed  without  notice;  the  application  for 
his  commitment  may  be  er  ports  on  proof  by  aiS- 
da  vlt  of  a  personal  demand  and  of  refusal  or  neglect 
to  pay.  Isaacs,  v.  Isaacs,  81  How.  Pr.  889, 10  Daly, 
806. 

The  prooeedioRS  to  punishment  must  be  taken  in 
the  manner  prescribed  io  title  8  of  chapter  17  of 
the  Code  of  Civil  Procedure,  section  22tf0  of  the 
same  chapter  and  title  also  requiring  an  order  to 
show  cause  to  k>e  made  and  served,  or  a  warrant  of 
attachment  to  be  issued,  to  bring  the  party  before 
the  court.    Sandford  v.  Bandford,  40  Hun,  640. 

Where  the  hustmnd  was  ordered  to  pay  the  oosts 
but  upon  demand  refused,  it  was  held  that  section 
1241  of  the  Code  of  Civil  Procedure,  which  enacts 
that  a  Judgment  may  be  enforced  by  attachment, 
when  the  Judjrment  requires  **the  paj-ment  of 
money  into  court,  or  to  an  officer  of  the  court,** 
did  not  apply  to  the  case,  the  section  requiriuK  a 
payment  of  money  other  than  costs,  given  by  a 
final  Judgment  to  the  party  or  to  his  attorney. 
Nolacd  V.  Noland,  29  Hun,  880. 

The  application  to  punishment  must  comply 
with  the  atx>ve  provisions  if  It  Is  made  upon  a  mere 
notice  of  motion.  It  Is  Insufficient.  Bandtord.v. 
Sandf ord,  supra. 

In  Pri  tohard  v,  Pritebard,  4  Abb.  N.  a  296,  it  was 
bold  tbat  under  section  1241  of  the  Code  of  avil 
Procedure,  where  a  counsel *s  fee,  disbursements, 
and  costs  were  awarded  to  the  plaintiff's  attorney, 
in  a  final  Judgment  decree  in  divorce,  the  order 
was  enforceable  by  attachment,  particularly  where 
an  t'zecution  therefore  has  k>een  returned  unsatis- 
fied. 

It  has  been  held  that  the  power  of  the  court  to 
imprl£on  the  husband  for  the  non-payment  of 
aliujODy,  without  tlrst  giving  him  notice  of  the  ap- 
plication for  his  commitment,  where  It  was  not 
adjudicated  that  It  would  be  of  any  avail  to  make 
an  order  of  sequestration,  or  for  the  giving  of  sc 
curtty  turned  upon  the  construction  of  the  phrase 
*tt  appears  presumptively**  and  as  used  by  the 
codlfler  in  compiling  the  code,  the  court  holding 
that  the  intention  was  to  prohibit  the  commit- 
ment, which  existed  under  the  revised  statutes,  un- 
tU  satisfactory  proof  was  given  to  the  court  that 
the  money  could  not  lie  oollected  In  any  other 
way.   Isaacs  V.  Isaacs,  supra. 


In  Lansing  v.  Lansing.  4  Lans.  877,  it  was  held  thai 
an  attachment  for  the  non-payment  of  costs  and 
alimony  was  unauthorised  under  section  2H6  of  the 
Code,  as  an  execution  buuld  be  awaided  for  their 
collection,  and  sub-section  8  excepts  such  cassi 
from  punishment  by  way  of  contempt,  as  not  b^ 
Ing  for  the  non-payment  of  money. 

Where  the  Judgment  directed  the  husband  to  paj 
the  amount  of  costs  and  counsers  r«>es  to  the  atto^ 
neys  for  the  plaintiff,  within  a  given  number  of 
days  after  service  of  a  certified  copy  of  the  Judg- 
ment, it  was  held  that  the  provisions  of  section  1778 
of  the  Code  of  Civil  Procedure  did  not  apply  to  a 
Judgment  entered  for  the  recovery  of  costs  in  di- 
vorce proceedings,  and  thst  therefore  he  could  not 
be  committed  as  for  a  oontempt.  Jacquln  t* 
Jacquin,  88  Hun. 878. 

The  direction  given  for  the  payment  of  costs  in 
the  Judgment,  was  not  a  mandate  within  the  slgni. 
ficatlon  of  subdivision  8  of  section  8  of  the  Code» 
that  having  t>een  defined  by  sul>-section  2  of  section 
8348  of  the  Code,  as  not  including  a  fixed  sum  of 
money  by  a  final  Judgment.    lIHtL 

In  Branth  v.  Braoth,  69  Hun,  683,  mem.,  the  court 
approved  and  followed  Jacquln  v.  Jacquin,  supra, 
holding  that  there  was  no  power  to  commit  for  the 
non-payment  of  costs  and  allowances,  contained  In 
the  tiual  Judgment  in  divorce,  and  distinguished 
the  case  from  Park  v.  Park.  80  N.  7.  150.  upon  the 
ground  that  the  costs  and  expenses  for  which  the 
attachment  was  issued  In  that  base  were  the  costs 
and  expenses  of  the  proceedings  for  the  attach- 
ment. 

Where  the  defendant  Is  arrested  and  remains 
imprisoned  under  the  commitment  for  the  full 
term  for  which  he  was  imprisoned,  under  section 
111  of  the  Code  of  Civil  Procedure,  he  cannot  be 
again  imprisoned  for  the  non-payment  of  other 
Bums  of  money  afterwards  becoming  due  under 
the  Judgment;  such  section  providing  that  *^e 
prisoner  shall  not  be  again  imprisoned  upon  a  like 
prooesB  Issued  in  the  same  action,  or  arrested  tai 
any  action  upon  any  Judgment,  under  which  the 
same  may  have  been  granted.'*  Winton  v.  Win* 
ton,  68  Hun,  4. 

The  language  of  the  section  is  very  general  and 
entirely  unrestrained,  and  its  obvious  meaning  is 
that  no  further  process  shall  be  issued  against  a 
person,  In  an  action  for  divorce  upon  which  he 
shall  l>e  committed  to  prison  for  the  non-pa.\  ment 
of  a  sum  of  money  after  he  has  kieen  once  im- 
prisoned and  lawfully  discharged  under  the  prs- 
oeediog  provibions  of  the  section.    IMd, 

The  right  to  an  attachment  In  any  case  under 
section  1241  of  the  Code  of  Civil  Procedure  Is  not 
imperative  but  discretionary,  and  will  not  be 
granted  to  collect  costs  or  alimony  m  divorce  pro- 
ceedings, when  the  party  is  unable  to  comply  with 
the  demand;  Imprisonment  and  consequent  dls- 
inrace  should  not  be  put  upon  a  person  who  is  too 
poor  to  pay.    Noland  v.  Noland,  supra. 

Yet  the  defendant's  answer  to  the  application 
for  his  commitment,  by  way  oi  affidavit,  showing 
bis  inability  to  make  the  payments  required  from 
him,  was  held  not  to  relieve  him  from  the  obliga* 
tion  to  comply  with  the  directions  contained  in  the 
Judgment,  and  that  his  proper  course  was  by  way 
of  motion  under  section  2286  of  the  Codsu  Rjo^ 
man  v.  Byokman,  84  Hun,  SK, 
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iDfr  parent  of  alimoiiy  by^  reason  of  the  pro- 
▼idoD  in  the  decree  aaihorizing  an  execution. 

Birk  V.  Park,  80  N.  T.  156. 18  Hud,  466. 

Judgments  for  alimony  may  be  enforced  by 
proceedings  for  contempt. 

like  parte  JPerkiru,  18  CaL  60;  Ex  parte  Got- 
treU,  59  Cal.  417;  Lyon  v.  lion,  21  C^onn. 
185;  Oost  y.  Ooes,  20  Ga.  100;  Blake  ▼.  P^iople, 
80  ni.  11;  Andrew  t.  AndretM,  60  Dl.  609; 
Wigfitman  t.  Wightman,  45  HI.  167;  RweeU 
▼.  BiueeU,  60  Me.  »86:  JSiroMdge  v.  iSifiro^;  idge, 
21  Hun,  288;  Pritchard  ▼.  PriteAard,  4  Abb. 
N.  C.  298;  GnHMt**  4;^.  68  Pa.  148;  Wright  t. 


TFn>^^  74  Wis.  489;  Be  WHeon,  75  Ctl.  580; 
2  Bishop,  Mar.  Div.  A  Sep.  ^§  1001, 1092. 

Attachment  for  contempt  is  the  proper 
method  of  enforcing  a  decree  for  the  paymeot 
of  alimony. 

WaUen  y.  WaUen,  9  Lane  L.  Rev.  90;  JBa 
fkirte  Hart,  94  CaL  254;  Bx  parU  Qordan,  90 
Cal.  874. 

Willful  non-payment  of  final  alimony  fn  In- 
stallments, awutfed  for  the  support  of  children 
after  divorce,  can  be  punished  by  prooeedinga 
as  for  a  contempt. 

Hand  y.  Hand,  25  Ohio  L.  J.  214. 


The  remedy  provided  under  the  code  was  held  to 
be  a|>pIioable  to  jud^rments  previouBly  reoovered, 
and  was  intoDded  to  provide  a  untf  orm  remedy  bjr 
which  rights  of  that  desoriptton  might  be  enf  oroed. 
Ibid, 

Before  a  defendant  can  be  relieved  nnder  the 
provisions,  an  opportunity  must  be  afforded  to  the 
plaintiff  to  oontrovert  the  statements  made  by 
the  defendant,  for  the  purpose  of  securing  his  re- 
lease, and  such  opportunity  is  not  secured  where 
his  affidavit  may  be  interposed  as  an  answer  to  the 
application  for  his  punishment.    IbUk 

To  such  a  proceeding,  it  has  been  held  that  the 
pecuniary  circumstances  of  the  husband  showing 
his  inability  to  pay  was  no  defense  to  the  motion, 
Strobridge  v.  Strobridge,  21  Hun,  288. 

In  the  alMvecase  It  was  held  that  section  20  of  2 
Bey.  Stat.  638,  applied  to  cases  in  which  the  hus- 
band* was  actually  imprisoned,  and  did  not  extend 
to  an  application  to  be  relieved  from  the  order,  on 
account  of  inability  to  comply  therewith,  which 
must  be  made  to  the  court  upon  notioe  to  the  paiw 
ties.   IMd. 

in  Mahon  v.  Ifahon,  18  Jones  ft  B.  92,  an  order  by 
default  was  obtained,  the  defendant  obtaining 
leave  to  open  the  default,  and  the  matter  being  re- 
ferred the  referee  found  in  favor  of  the  wife;  upon 
motion  to  compel  payment  and  to  commit,  the 
court  held  that  as  it  was  not  shown  that  the  offense 
committed  was  calculated  to,  or  did,  aotuaJly  de- 
feat, impair,  or  prejudice  the  rights  or  remedies  of 
the  plaintiff,  the  order  should  not  be  made  under 
sections  2281, 2288,  of  the  Code  of  Criminal  Pro- 
cedure. 

In  Ford  y.  Ford,  10  Abb.  Pr.  N.  8.  T4. 41  How.  Pr, 
100,  decided  under  2  Rev.  Stat.  686,  S  4,  it  was  held 
that  the  order  foi  the  payment  of  temporary  ali- 
mony being  interlocutory  or  ad  interim  order,  it 
oould  not  be  enforced  by  execution,  that  process 
being  allowed  only  upon  final  Judgments,  except 
for  interlocutory  costs,  and  that  unless  a  party 
oould  be  proceeded  against  under  the  statute  con- 
cerning contempts,  there  would  be  no  remedy  for 
the  collection  of  the  alimony  unless  the  court  had 
power  to  sequester  property  of  the  husband,  and 
that  even  such  latter  power  did  not  take  away  the 
power  of  the  court  to  punish  for  contempt. 

By  section  8327  of  the  Tennessee  Code,  ed.  of  1884| 
page  615,  the  court  may  enforce  its  orders  and  de- 
crees, by  sequestering  the  rents  and  profits  of  the 
real  estates  of  the  husband,  if  he  has  any,  and  his 
personal  estate  and  choses  in  action,  and  by  ap- 
pointing a  receiver  thereof,  and  from  time  to  time 
causing  the  same  to  be  applied  to  the  use  of  the 
complainant  and  her  children*  or  by  such  other 
lawful  ways  and  means  as  are  usual  and  according 
to  the  oourse  and  practice  of  the  court,  as  to  the 
court  shall  seem  meetand  agreeable  to  equity  and 
good  conscience. 

Jn  Barker  y.  Dayton,  28  Wis.  867,  ft  was  held  that 
supplemental  proceedings  to  compel  the  payment 
of  a  Judgment  for  alimony  might  be  instituted  un- 
der section  16  of  chapter  111  of  the  Revised  Statutes 
of  Wisconsin,  which  provide  that  actions  to  annul ' 
24L.R.A. 


and  affirm  a  marriage,  or  for  a  divoroe,  and  all 
other  matters  coming  within  the  pro  visions  of  that 
chapter,  not  otherwise  specially  prescribed,  shall 
be  conducted  in  the  same  manner  as  other  actioDS 
in  courts,  and  the  court  shall  have  power  to  nward 
issue  to,  and  adjudge  costs,  and  enforce  its  Judgw 
ments  as  in  other  cases,  such  supplemental  pro- 
ceedings being  considered  as  statements  in  the 
action,  and  not  by  way  of  separation  action. 

Section  24  of  chapter  111  of  the  Revised  Statutes 
of  Wisoonam  authorizes  the  Judgment  of  (Uvoroe^ 
or  a  separate  Judgment  upon  divoroe  to  provMe 
for  alimony  for  the  wife  for  the  maintenance  of 
herself  and  children,  according  to  theabihty  of  the 
husband  and  the  circumstances  of  the  parties;  and 
section  28  of  the  same  chapter  authorlaes  a  revis- 
ion of  such  Judgment,  and  such  new  Judgment  as 
the  court  may  make.  Campbell  y.  Campbell,  ar 
Wis.  206. 

It  Is  an  undoubted  and  general  principle  of  tha 
law  of  divorce  that  the  courts,  either  of  law  or  of 
equity,  possess  no  powers,  except  such  as  are  eon* 
ferred  by  statute,  and  that  to  Justify  any  act  or 
proceeding  in  a  case  of  divorce,  whether  It  besodi 
as  pertains  to  the  ground  or  cause  of  action,  or  to 
the  prooess,  pleadings,  or  practice  in  it,  or  to  tbm 
mode  of  enforcing  the  Judgment,  or  decree,  antfaofw 
ities  therefor  must  be  found  In  the  statute  and 
cannot  be  looked  for  elsewhere,  or  otherwise  as- 
serted or  exercised.    Bacon  v.  Bacon,  48  Wis.  20CL 

Section  2867  of  the  Wisconsin  Divorce  Act,  Be- 
vlsed  Statute,  authorizes  the  court  on  adjudglnv 
alimony  to  the  wife,  to  provide  that  the  same  may 
be  paid  as  shall  be  deemed  expedient,  or  to  impoaa 
it  as  a  charge  upon  a  specific  real  estate  of  the  partj' 
liable,  or  to  require  sufficient  security,  to  be  glveo 
for  the  payment  thereof,  aocording  to  the  Judir- 
ment,  and  upon  the  failure  to  pay  such  alimooy 
*'tho  court  may  enforce  the  payment  thereof  by  ex- 
ecution or  otherwise  as  In  other  oases.**  Keyes  t. 
Soanlan,  68  Wis.  846w 

ITnder  section  2807  of  the  Revised  Statutes  of 
Wisconsin,  where  alimony  or  other  allowance  la 
adjudged  the  wife,  the  court  may  provide  for  the 
payment  of  the  same,  and  such  sums  and  at  such 
times  as  it  shall  deem  expedient,  or  may  require 
sufficient  security  to  be  given  therefor;  and  if  the 
husband  is  unable  to  give  the  bond,  and  such  fact 
is  proved  to  the  satisfaction  of  the  couri^  he  will 
not  be  committed  to  prison  for  contempt.  Wright 
y.  Wright,  74  Wis.  480. 

XIV.  Engliai,  DedeUms, 

An  application  for  an  attachment  against  a  hus- 
band for  the  non-payment  of  alimony  and  costs 
should  be  made  in  one  motion.  Watts  v.  Watts,  4 
Swab,  ft  T.  274. 

Under  the  fifty-second  section  of  the  Bngtish  Di- 
voroe  Act,  20  ft  21  Vict.  chap.  26,  all  decrees  hnd 
orders  in  any  suit,  proceeding,  or  petition.  Insti- 
tuted under  the  authority  of  the  aet^  areenforoe- 
ableand  put  In  execution  as  Judirments,  orders, 
and  decrees  of  the  high  court  of  chancery.  Mr 
parte Holden.  18 as.  N.  8.  641,  821*.  J.aP.lll«a 
Jur.N.aOiO  7I..T.N.a70L 
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It  is  DOt  necessary  to  exhaust  other  possible 
lem^ies  to  become  entitled  to  the  coatempt 
proceeding. 

Andrew  v.  Andrew,  63  Vt.  496;  Ourtii  v. 
Gordon,  Id.  840;  Pii>tU  ▼.  Potts,  68  Mich.  493. 

Alimony  is  a  mere  personal  duty  of  the  hus- 
band, which  courts  will  control  and  enforce, 
from  time  to  time,  in  their  discretion. 

Campbea  y.  CampbeU,  87  Wis.  206. 

WiBfllow, «/!,  delivered  the  opinion  of  the 
court: 

The  broad  ground  Is  taken  by  the  appel- 
lant that  the  court  has  no  power  to  enfoico, 


by  contempt  proceedings,  payment  of  per- 
manent alimony  ordered  to  bo  paid  by  a  final 
judgment  of  divorce.  His  premises  are: 
First,  a  judirment  for  alimony  may  be  en* 
forced  by  execution.  Rev.  Stat.,  g  2867. 
Second,  contempt  proceedings  for  the  non- 
payment of  money  are  only  authorized  where 
execution  cannot  be  awarded.  Id.  §  3477, 
subdiv.  8.  Hence,  In  the  present  case,  the 
judgment  for  alimony  being  capable  of  en- 
forcement by  .execution,  contempt  proceed* 
ings  will  not  lie. 

Were  the  judgment  here  a  judgment  for  a 
gross  sum,  payable  at  once,   it  might  un- 


Where  an  order  was  made  for  the  payment  of  the 
wlfe^  costs,  in  a  suit  for  Judiotai  separatiou,  and  a 
demand  made  therefor  by  a  party,  siipned  by  the 
petitioner's  attorney  wbo  produced  a  receipt  for 
the  same,  the  court  held  the  demand  sufficient  to 
ground  prooeediogs  for  attachment.  Thomas  v. 
Thomas,  88wab.  ft  T.  64,9  L.  T.  N.  8.80Q.  8  Week. 
Rep.  4T5. 

A  personal  demand  for  the  payment  of  a  sum  of 
money  within  a  specified  time  is  unnecessary  where 
the  order  for  payment  has  t)een  personally  served, 
and  an  attachment  will  issue  thereon.  NioboUs  v. 
NichoUs,  8  8wab.ft T. 687, 81 L.  J.  Mat.  US,  7L.  T. N. 
8.221. 

The  original  order  for  the  payment  of  oosts  must 
be  served  by  showing  the  same.  l>efore  the  court 
will  grant  an  attachment,  and  where  such  order 
has  been  filed  in  the  registry,  the  court  wiil  direct 
it  to  be  delivered  out  for  that  purpose.  Da  vies  y. 
Da  vies,  2  Swab,  ft  T.  497,  81 L.  J.  Mat.  104,  6  L.  T.  N- 
8. 168. 10  Week.  Bep.  447. 

A  oopy  of  the  order  most  be  served,  and  a  copy 
annexed  to  the  affidavit  of  service,  before  the  oourt 
will  grant  an  attachment  for  the  non-payment  of 
costs  pui-suant  to  the  order.  Busby  v.  Busby,  8 
Bwab.  ft  T.  388. SOL.  J.Mat.  172,  6 L.  T.  N. 8.  137. 

In  Parr  v.  Parr,  4  Swab,  ft  T.  288,  it  was  held  that 
ft  was  competent  to  a  party  to  object  on  a  motion 
for  attachment  for  non-compliance  with  an  order 
of  the  court,  to  the  suffloienoy  of  the  servioe  of  the 
order  on  him. 

The  court  will  not  grant  an  attachment  for  the 
non-payment  of  costs,  unless  the  original  order  for 
payment  has  been  served  upon  the  party  liable  by 
showing  the  same  to  him.  Parr  v.  Parr,  88  L.  J. 
Mat.  80, 11  Week.  Bep.  660, 4  Swab,  ft  T.  229. 

In  Hamerton  v.  Hamerton,  1  Hagg.  EccL  Bep.  £8, 
tt  was  held  that  where  no  sufficient  cause  was  shown 
for  neglect  to  comply  with  an  order,  personally 
served  upon  the  party,  be  may  be  pronounced  con- 
tumacious, but  otherwise,  if  he  has  virtually 
obeyed,  or  is  willing  to  obey  the  order. 

If  the  court  is  satisfled  of  the  husband*S  inability, 
through  poverty,  to  comply  with  the  order  of  the 
court  for  the  payment  of  the  wife*s  costs  in  a 
matrimonial  suit  against  the  husband,  an  attach- 
ment will  not  be  granted  for  disobedience  to  such 
an  order,  but  in  such  a  case  the  court  will  allow  an 
execution  to  be  issued  for  the  arears  of  alimony 
pendenU  UU,  Ward  v.  Ward,  1  Swab,  ft  T.  484,  SO 
L.  J.  Mat.  17. 

In  Hepworch  v.  Hepworth,  8  Swab,  ft  T.  414, 81 L. 
J.  Mat.  18,  6  L.  T.  N.  S.  36S,  10  Week.  Bep.  193,  the 
husband  disobeyed  an  order  to  pay  into  court,  or 
give  security  for  the  wlfe*s  costs  of  the  hearing, 
and  alleged  as  the  grounds  of  so  doing,  his  inability 
to  raise  the  money  or  security.  The  court  ordered 
an  attachment  but  allowed  it  to  remain  in  the  reg- 
istry for  a  week. 

In  Alexander  v.  Alexander,  8  Swab,  ft  T.  885, 
where  an  order  was  made  for  the  restitution  of 
conjugal  rights  upon  the  wif e*s  petition,  it  was  held 
that  the  husband  was  bound  to  make  the  first  step, 
24  L.  R.  A. 


by  fovltlng  his  wife  home,  and  was  liakde  to  attach- 
ment for  neglect  of  such  duty. 

And  the  court  will  not  withhold  the  enforcement 
of  its  order,  by  reason  that  the  party  obiaining 
such  order  is  in  contempt,  and  is  a  resident  out  of 
the  country  for  the  purpose  of  evading  the  process 
of  the  court.  Greenhill  v.  GreenhiU,  1  Curt.  EcoL 
Bep.  408,  where  n  sentence  of  separation  had  been 
pronounced  in  favor  of  the  wife  and  alimony  had 
been  allotted. 

In  Bremner  v.  Bremner,  8  Swab,  ft  T.  878,  88  L.  J. 
Mat.  802. 10  L.  T.N.  8. 90,  18  Week.  Bep.  444.  a  bal- 
ance was  due  from  the  husband  for  alimony  and 
costs,  with  an  agreement  between  the  parties  that  it  - 
should  be  paid  by  installments,  and  that  an  attach- 
ment should  be  granted,  but  was  to  remain  in  the 
registry  until  after  default.  It  was  held  that  the 
court  had  power  to  enforce  an  attachment  after 
the  suit  had  been  dismissed. 

In  Dickens  v.  Dickens,  2  Swab,  ft  T.  681,  the  hus- 
band was  in  custody  under  an  attachment  tor  non- 
oompliance  with  an  order  for  the  payment  of  costs 
and  tt  was  sought  to  recover  a  second  attachment 
against  him.  The  court  directed  a  writ  of  habeas 
corpus  to  issue,  and  upon  the  husband*s  appearing 
he  was  charged  under  the  second  attachment. 

Where  the  husband  was  committed  for  the  non- 
payment of  tax  costs,  and  about  eight  montha 
afterwards  moved  to  set  aside  the  attachment, 
upon  the  ground  that  the  amount  of  costs  was  in- 
dorsed on  the  writ,  the  aUocatw  and  order  for  pay- 
ment having  been  served  upon  him,  the  court  held 
his  application  too  late.  Pearson  v.  Pearson,  8 
Swab,  ft  T.  646, 81  L.  J.  Mat.  108,  8  Jur.  N.  &  168, 6  L. 
T.  N.  S.  772. 10  Week.  Bep.  410. 

In  Holland  v.  Holland,  4  Swab.  ftT.  78,  the  court 
refused  to  grant  an  attachment  against  the  hus- 
band for  the  non-payment  of  certain  costs  incurred 
on  k>ehalf  of  the  wife  in  her  suit  for  Judicial  sep- 
aration, where,  on  the  husband^s  uncontradicted 
answer,  it  appeared  that  he  had  t)een  compelled  to 
separate  from  her  for  several  months,  in  conse- 
quence of  her  drunkenness  and  violence,  and  had 
not  the  present  means  of  compljring  with  the  order* 
84  L.  J.  Mat.  66, 18  Week.  Bep.  606. 

In  Shine  v.  Shine  [IsaS]  Prob.  8H9,  thehusl)and,an 
undischanred  bankrupt,  was  in  receipt  of  a  weekly 
salary,  not  under  the  control  oi  the  trustee  in 
bankruptcy,  and  an  order  of  the  court  was  served 
upon  him  to  pay  into  court,  or  give  security  for 
a  certain  sum  to  cover  the  wife's  costs  of  the  heafw 
Ing,  which  he  neglected  to  obey  for  nearly  two 
years.  The  court  held  that  although  he  was  an 
undischarged  bankrupt,  yet  he  was  liable  to  an  at* 
tachment  and  ordered  accordingly. 

In  De  Lossy  v.  De  Lossy,  16Prot>.  Div.  116,  the  de- 
cree was  made  absoluu*  for  a  divorce  on  the  wire*s 
petition,  and  as  part  of  the  final  order,  the  husband 
was  directed  to  pay  a  permanent  maintenance  to 
the  wife.  It  was  held  that  there  was  no  power 
to  grant  an  attachment  against  the  husband  for  tha 
non-payment  of  arears  due  under  the  order. 
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doubtedly  be  docketed  as  a  money  judgment, 
and  execution  might  issue  to  enforce  it. 
Keyes  v.  Scanlan,  63  Wis.  845.  In  that  case 
the  argument  would  be  strong  that  contempt 
proceedings  could  not  be  rcnorted  to,  and  the 
position  would  not  be  without  authority. 
Xannng  y.  Lansing,  4  Lans.  877.  This  de- 
cision, however,  has  been  seriously  ques- 
tioned In  New  York.  Strobridge  v.  Stro- 
bridge,  21  Hun,  288.  But  conceding  the 
correctness  of  the  doctrine,  it  cannot  apply  to 
the  present  case.  Execution  can  be  issued 
only  on  a  judgment  which  has  been  docketed. 
Rev.  Stat. ,  ^^2968,  2969.  It  does  not  appear 
in  the  present  case  that  any  judgment  has 
been  docketed  for  any  of  the  installments  of 
alimony.  In  fact,  there  seems  to  be  no  pro- 
vision of  law  for  such  docketing.  A  judg- 
ment is  to  be  docketed  at  the  time  of  filing 
the  judgment  roll.  Id.  §  2899.  The  remarks 
of  the  court  in  Pa/rk  v.  Park,  18  Hun,  466, 
upon  this  point,  are  quite  'pertinent.  It  is 
there  said :  "  It  is  not  explained,  however, 
in  that  case  [referring  to  Lannng  v.  Lansing, 
9vpra],  how  a  judgment  for  final  alimony  is 
to  be  docketed, — whether  or  not  a  new  docket 
is  to  be  made  every  time  the  annual  or  semi- 
'  annual  alimony  becomes  payable.  And  as  a 
judgment  is  made  a  lien  onlv  for  ten  years 
from  the  filing  of  the  roll  and  docketing,  it 
is  not  clear  how,  after  ten  years  from  the 
lud^ment,  the  amounts  of  the  alimony  are  to 
be  docketed  so  as  to  be  a  lien  on  land.  And 
docketing  is  necessary  before  the  issue  of  exe- 
cution. Besides,  after  the  lapse  of  five  years 
from  the  entry  of  judgment,  execution  is  to 
issue  only  by  leave  of  the  court,  granted  on 
notice.  IIow  this  provision  is  to  apply  to 
alimony  is  not  explained  in  that  decision." 
This  reasoning  was  concurred  in  by  the  court 
of  appeals  in  the  same  case.  Park  v.  Park, 
80  N.  Y.  166.  Our  conclusion  is  that  con- 
tempt proceedings  will  lie  to  compel  pay- 


ment of  installments  of  alimony  ordered  to  be 
paid  in  the  future  by  a  final  judgment  of  di- 
vorce. It  is  true  that  the  remedy  is  severe 
and  harsh.  Imprisonment  certainly  should 
not  be  ordered  when  it  appears  that  the  de- 
fault is  the  result  of  honest  inability  to  pay» 
on  account  of  business  misfortunes,  or  lack 
of  health  or  earning  ability,  or  other  circum- 
stances which  are  not  the  fault  of  defendant. 
But  where  the  inability  is  willfully^  brought 
about  by  defendant  himself,  with  intent  to 
avoid  payment,  the  refusal  to  pay  becomes 
contumacious,  and  the  inability  so  resulting 
will  not  purtre  the  defendant  of  contempt. 
The  present  case  seems  clearly  one  of  contu- 
macious refusal  to  pay.  It  stands  admitted 
that  the  defendant,  in  abusive  language,  has 
refused  to  pay,  and  declared  his  intention 
never  to  pay,  any  part  of  the  judi^ment,  not- 
withstanaing  he  is  a  strong,  able-  bodied  man, 
and  engaged  in  an  occupation  which  must,  in 
the  natural  course  of  things,  brins  him  con- 
siderable returns.  He  has  defied  toe  order  of 
the  court,  and,  in  effect,  declared  his  inten- 
tion to  continue  such  defiance,  whatever  his 
financial  condition  may  be.  We  think  that, 
in  such  a  case,  imprisonment  for  contempt 
may  be  inflicted.  The  question  of  whether 
or  not  the  act  is  contumacious  is  one  which 
the  trial  court  has  far  better  opportunity  to 
determine  than  this  court.  We  Ttgard  the 
order  of  the  trial  court  in  this  case  as  prac- 
tically a  decision  that  the  act  of  the  defend- 
ant is  contumacious,  and  the  record  leads  our 
minds  to  the  same  conclusion.  It  was  argued 
that  the  imprisonment  sliould  be  limited  to 
six  months,  under  Rev.  Stat.  %  8492.  It  is 
sufficient  to  sav  that  the  order  is  plainly 
made  under  Id.  '§  3479.  and  that  it  is  justified 
under  the  terms  of  that  section. 
Order  affirmed. 

Newman, «/.,  took  no  park 
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Rose  KIRKWOOD,  Hff.  in  Err,, 

FIRST   NATIONAL^BANK  of   Hastings. 

( Neb. ) 

M.  Wbereanaetionlsbeflfiinliithedii- 
triet  court  by  a  petition  seeking  le^al 
relief*  there  being  an  answer  praying  for 
equitable  relief,  and  a  trial  by  Jury  being  waived^ 
an  objection  to  a  Judgment  grantinir  equitable 
relief  upon  the  groand  that  the  action  was  at  law 
Is  not  weU  founded.  The  district  courts  are  court 
of  general  legal  aod  equitable  Jurisdiction.  No 
forms  of  action  are  recognized,  and  the  courts 
has  power  to  administer  either  lesral  or  equitable 
relief  according  as  .the  pieadinss  warrant  and 
the  proof  requires. 

*Headnote8  by  Ibvxnb,  0. 


NoTB.— €k)n8iderable  diif  erence  of  doctrine  exists 
In  respect  to  the  question  when  a  certificate  of  de- 
posit becomes  overdue,  as  to  which,  see  note  to 
First  Nat  Bank  of  Rapid  City  v.  Security  Nat  Bank 
of  Slouz  aty  (Neb.)  16  L.  B.  A.  886. 

For  right  of  action  on  last  negotiable  paper,  see 
Butler  V.  Joyce  (D.  OL)  16  L.  B.  A.  SOS,  and  note* 
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8.  Where  an  inetmment  ne^rotlable  bjr 
delivery  is  lost  before  maturity,  a  bood  of 
indemnity  should  be  required  as  a  condition  for 
recovery  thereon;  but  where  it  is  clearly  shown 
that  the  instrument  was  payable  to  order,  and 
not  indorsed,  or  that  It  was  lost  after  mi»turltj, 
no  indemnity  should  generally  be  required. 

8.  A  oertifieate  of  deposit,  in  the  nsiul 
fbrm*  issued  by  a  bankt  and  made  payable 
to  order  or  bearer,  is  negotiable,  and  a  bona  fide 
purchaser  thereof  for  value,  before  maturity 
without  notice  of  equities,  is  protected  to  the 
same  extent  as  an  innocent  holder  of  other  nego- 
tiable paper. 

4.  The  negotiability  of  snch  a  oertifl* 
cate  is  destroyed  neither  by  a  stipulation 
that  it  is  payable  on  return  of  the  certificate 
properly  indorsed,  nor  by  a  provision  that  It  IS 
pajrable  in  current  funds,  nor  by  a  provision  that 
it  shall  bear  Interest  if  left  six  months,  but  no 
interest  after  six  months. 

6.  A  certificate  of  deposit  as  Ibllows: 
•»This  certifies  that  A.  B.  has  deposited  In  this 
bank  $8,000,  payable  to  order  of  self,  in  current 
funds,  on  return  of  this  certificate  properly  in- 
dorsed. This  depositnot  subject  to  obeok.    With 


See  also  30  L.  R.  A.  463;  38  L.   R.  A.  843;  40  L.  R.  A.  244. 
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tBtarestatiWlf  leftBizmontfafl.  No  InterMt  after 
flLt  months,*^— 18  overdue,  so  as  to  charge  ptir- 
obasers  with  notice  of  equities,  after  tiie  expira- 
tion of  six  months,  and  not  until  then. 

€•  In  aetions  tried  by  the  court*  there 
miist  be  a  ^^neral  limUng  and.  If  re- 
quested by  one  of  the  parties,  a  special  finding; 
and  if  this  finding  be  vague,  uncertain,  or  indef- 
Inace,  it  will  not  support  a  Judgment,  when  at- 
tacked directly. 

7.  Aeeordlnfi^lj't  where  there  le  no  ipen- 
eral  flndln§^«  and  no  special  finding  upon  the 
issues  upon  which  the  form  of  the  judgment  de- 
pends, the  Judgment  must  be  reversed. 

(May  2. 180L) 

ERROR  to  the  District  Court  for  Adams 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  the 
amount  due  upon  a  certificate  of  deposit 
which  bad  been  issued  by  defendant  and  lost 
by  the  plaioiifl.    Modified, 

The  facts  are  stat^  is  the  commissioner's 
opinion. 

Mtu(r%.  L.  W.  Billinipiley  and  R.  J. 
€hreene»  for  plaintiff  in  error: 

To  be  negotiable  the  bill  must  be  for  money, 
certain  in  amount  and  payable  '^absolutely  and 
At  all  events." 

Awreti  v.  Booker,  16  Gratt.  168,  76  Am. 
Dec.  208;  Cook  t.  SatterUe,  6  Cow.  108,  16 
Am.  Dec  482:  QrimUon  v.  RumU,  14  Neb. 
623,  45  Am.  Rep.  126. 

There  is  not  such  a  certainty  as  to  the 
amount  as  there  should  be  in  a  negotiable  in- 
strument. 

"Interest  and  exchange"  render  a  note  non- 
negotiable,  and  theworas  "counsel  fees  and 
expenses"  have  the  same  effect. 

Firtt  If  at.  Bank  of  New  Windear  y.  Bynum, 
64  N.  C.  24,  87  Am.  Rep.  604;  Lamb  v.  Story, 
46  Mich.  488;  AUmanv.Bitterihofer,  68  Mich. 
287;  Begeler  v.  Comstock,  8  L.  R.  A.  898,  1  S. 
Dak.  188: 1  Dan.  Neg.  Inst,  g  47,  p.  88;  Orimi- 
mn  V.  Ruee^ll,  supra;  Bank  qf  Carroll  v.  Tay- 
ior,  67  Iowa,  572;  Merchants  Nat.  Bank  of 
(Jhxcago  v.  Chicago  JR.  Equipment  Co.  25  Fed. 
Rep.  809;  BaU  v.  Toby,  110  Pa.  818;  McCotnas 
T.  aaas,  107  Ind.  572;  First  Nat,  Bank  o/  Port 
Huron  v.  C^trson,  60  iMich,  482;  EduHurds  v. 
Binnsey,  80  Minn.  91;  Smithy.  Marland,  69 
Iowa,  545;  MtUer  v.  Poage,  56  Iowa,  96, 41  Am. 
Rep.  82;  TTiird  Nat.  Bank  of  Syracuse  v.  Arm- 
strong, 25  Minn.  580;  Palmer  v.  Ward,  6  Qray, 
840. 

There  is  no  certainty  as  to  the  medium  of 
payment,  which  must  be  money. 

Dan.  Neg.  lost.  §  55,  p.  42;  National  State 
Bank  €ff  l/tfayette  v.  Bingel,  51  Ind.  898; 
Ofaitty,  Bills  of  Exchange,  182;  Edwards,  Bills 
A  Notes,  134;  Story,  Prom.  Notes,  ^§  17,  18; 
Cook  ▼.  Satterlee,  supra;  Johnson  v.  Henderson, 
76  H.  C.  229;  McOormiek  v.  Trotter,  10  Serg. 
&  R.  94:  Wharton  v.  ifc^m.l  U.  S.  1  Dall.  124, 
1 L.  ed.  06;  Simpson  v.  Moulden.  8  Coldw.  429; 
LUtUv.  PhemizBank,  2  Hill,  426;  Cornwell  v. 
Pumphrey,  9  Ind.  135;  PlaU  v.  Sauk  County 
Bank,  17  Wis.  227;  OolUns  v.  Lincoln,  11  Vt. 
268;  Faruiell  y.  KenneU,  7  Ma  596;  Klauber 
y.  Biogtrstaff,  47  Wis.  556,  82  Am.  Rep.  778. 

A  diligent  search  through  the  adjuaicated 
cases  faUs  to  unearth  a  single  case  in  which  an 
instrument  payable  "in  current  funds"  has 
-24L.a  A. 


been  held  to  be  negotiable.    An  instrument 
payable ''in  current  funds"  is  non-negotiable. 

Lindsey  v.  McCleOand,  18  Wis.  481.  86  Am. 
Dec.  786;  Boston  v.  Hyde,  18  Minn.  90;  Huse  v. 
HarMin,  29  Iowa,  501, 4  Am.  Rep.  244;  Rind*- 
koff  V.  Barrett,  11  Iowa.  172;  Patterson  v. 
Pointdexter,  6  Watts  &  8.  227.  40  Am.  Dec. 
554;  Irvine  v.  Lowry,  89  U.  8.  14  Pel.  298,  10 
L.  ed.  462;  Fry  v.  Rousseau,  8  McLean,  106; 
Simpson  v.  Moulden,  supra;  Hcubrook  ▼• 
Palmer,  2  McLean,  10;  Warren  v.  Brown,  64 
N.  C.  881;  Mason  y.Noonan,  7  Wis.  609;  Ford 
y.  MUchell,  15  Wis.  805;  Haddock  v.  Woods,  46 
Iowa,  488;  Kirkpatrick  v.  McGuUough,  8 
Humph.  ll\\Whitemany.  Childress,  6 Humph. 
803;  Wright  y.  Hart,  44  Pa.  454;  Loudon  Sav. 
Fund  Soc.  y.  Hagerstoton  Sav.  Bank,  86  Pa. 
498,  78  Am.  Dec.  890. 

Negotiable  instruments  if  lost  cannot  be  re- 
covered on  at  law;  the  remedy  is  in  equity. 

Mowery  v.  Mast,  14  Neb.  512;  FeUs  Point 
Sao.  Inst.  ofBaliiniore  v.  Weedon,  18  Md.  820, 
81  Am.  Dec.  608;  Edwards  v.  McKee.  1  Ma 
123,  18  Am.  Dec.  4rti\McClusky  v.  Qerhauser, 
2  Nev.  47,  90  Am.  Dec.  512;  Moses  v.  Trice,  21 
Gratt.  556,  8AnL  Rep.  609;  Thayer  y.  Kina,  15 
Ohio  242,  45  Am.  Dec.  671;  Randolph,  Com. 
Paper,  1696. 1697. 

Upon  a  lost,  non-negotiable  instrument,  or 
upon  a  lost,  after  due,  unindorsed,  negotiable 
instrument,  the  action  is  at  law. 

Thayer  y.  King,  supra;  Citizens  Nat.  Bank 
of  Cincinnati  v.  Brown,  45  Ohio  St.  59;  Movy 
ery  V.  Mast,  supra;  Chaudron  v.  Hunt,  8  Stew. 
(Ala.)  81,  20  Am.  Dec.  60;  Rowley  y.  BaU,Z 
Cow.  303.  15  Am.  Dec.  266;  LaseU  v.  Lasdl 
12  Vt  443, 36  Am.  Dec.  352. 

In  an  action  on  a  lost  negotiable  instrumentp 
lost  after  due,  not  indorsed  when  lost,  indem- 
nity cannot  be  required. 

Randolph,  Com.  Paper,  1694;  2  Parsons, 
Notes  &  Bills,  8i8;  Dan.  Neg.  Inst  g  1481;  2 
Qreenl.  Ev.  156;  Story,  Prom.  Notes,  451; 
Mowery  v.  Mast,  and  CitiunsNat.  Batik  of  Cin- 
cinnati y.  Brown,  supra; Allen  v.  Reilly,16  Nev. 
452;  Wofford  v.  Holmes  County  Board  of  PoUee, 
44  Miss.  579:  Thayer  y.  King,  15  Ohio,  242,  45 
Am.  Dec.  671;  Pintard  v.  Tackington,  19 
Johns.  104;  Rowley  v.  Ball,  8  Cow.  808,  15 
Am.  Dec.  266;  Rogers  v.  Miller,  6  111.  838; 
Depew  V.  Wheelan,  6  Blackf.  485;  Lazell  y. 
Lazell,  12  Vt.  443.  36  Am.  Dec.  852;  Moore  y. 
HaU,  42  Me.  460,  66  Am.  Dec.  297;  McNairy. 
Gilbert,  8  Wend.  844;  Abom  v.  Bosworth,  1  R 
L401. 

Courts  of  equity  cannot  compel  indemnity. 
This  is  an  action  at  law. 

Randolph.  Com.  Paper.  %  1697;  2  Dan.  Neg. 
Inst.  1478;  Story,  Prom.  Notes,  ^  460;  Rowley  v. 
Ball,  8  Cow.  303;  Moses  v.  Trice,  21  Qratt.  556, 
8  Am.  Rep.  609;  mioi't  v.  Woodward,  18  Ind. 
183;  Sloo  V.  Roberts,  7  lod.  128;  Mou>ery  v. 
Mast,  supra;  Pierson  v.  Hutchinson  2  Campb^ 
211;  Ex  parte  Oreenway,  6  Yes.  Jr.  812;  Lam- 
son  V.  ifaff,  1  Handy  (Ohio)  449 

Messrs.  Tibbete*  Morey  A  Ferris,  for 
defendant  in  eiror: 

Certificates  of  deposit  have  all  the  character- 
istics of  negotiability  which  pertain  to  prom- 
issory notes  in  general. 

MtUer  V.  Austen,  54  U.  S.  18  How.  218,  14 
L.  ed.  119;  Carey  v.  McDougald,  7  Qa.  84; 
Drake  y.  Markle,  21  Ind.  483,  88  Am.  Deo. 
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868;  NatiowUBtaU  Bankqf  LafaysUe^.  Einga, 
61  Ind.  898;  Franks.  WoMb,  64  N.  Y.  165; 
i\in/e0  ▼.  2^A,  60  N.  Y.  266,  10  Am.  Rep. 
176;  mnoe  v.  Hartnm,  11  Ohio  St.  449,  78  Am. 
Dec.  812. 

A  general  principle  applicable  to  negotiable 
Instruments  is  that  the  party  to  such  an  in- 
strument when  he  is  called  upon  to  pay  it  has 
the  right  to  insist  that  it  shall  be  produced  and 
delivered  up  to  him. 

1  Wait,  Act.  &  Def .  p.  166. 

The  instrument  was  negotiable  by  Indorse- 
ment, and  when  negotiable  in  form  should  be 
considered  negotiable  in  law. 

Miller  Y.  Auiiin,  tupra. 

The  negotiable  character  of  a  certificate  of 
deposit  is  not  a£Fected  by  the  fact  that  a  de- 
mand is  necessHry  before  an  action  can  be 
maintained  thereon,  nor  is  it  changed  by  a 

erovision  therein  by  which  it  is  made  payable 
1  current  bank  notes. 
**  Pardee   ▼.  Fiih,  supra;  Shamokin  Bank  ▼. 
Zadok  Street,  16  Ohio  8t.  1 ;  BuU  y.  Fir  at  Nat, 
Bankqf  Kasson,  128  U.  8. 112,  81  L.  ed.  100. 

A  check  drawn  for  "current  funds"  entitles 
the  holder  to  demand  coin  or  its  equivalent. 

Qalena  Ine.  Co.  v.  Kv^er,  28  111.  882,  81 
Am.  Dec.  234;  Mare  v.  Kupfer,  84  lU.  287; 
Laey  y.  Bolbrook,  4  Ala.  90. 

The  payment  in  "current  funds"  does  not 
destroy  the  negotiability  of  the  instrument. 

Mr.  J«  B.  Cessna,  also  for  defendant  in 
error. 

Irvine,   C7.,  filed  the  following  opinion. 

A  brief  statement  of  the  pleadings  is  nec- 
essary to  a  consideration  of  this  case.  The 
plaintiff  in  error  was  the  plaintiff  in  the  dis- 
trict court.  In  her  petition  she  avers  that  on 
December  4,  1890,  she  deposited  with  the  de- 
fendant bank  $3,000,  for  which  the  defendant 
issued  to  her  a  certificate  of  deposit ;  that  on 
or  about  June  6,  1891,  she  lost  the  certificate, 
and  at  once  gave  notice  of  loss  to  the  defend- 
ant ;  that  she  had  not,  at  the  time  of  the  loss, 
or  at  any  other  time,  indorsed  the  certificate, 
or  in  any  other  way  negotiated  or  hypothe- 
cated the  same.  The  praver  was  for  a  judg- 
ment for  the  amount  of  the  certificate,  with 
interest.  The  defendant,  by  its  answer,  ad- 
mits the  deposit,  and  the  issuance  of  a  cer- 
tificate in  words  and  figures  as  follows: 
"First  19 ational  Bank.  Hastings,  Nebraska, 
Dec.  4,  1800,  28,906.  This  certifies  that 
Miss  Rose  Eirkwood  has  deposited  in  this 
bank  three  thousand  dollars  ($8,000.00),  pay- 
able to  the  order  of  self,  in  current  funds, 
on  return  of  this  certificate  properly  indorsed. 
This  deposit  not  subject  to  check.  With  in- 
terest at  6  per  cent  if  left  six  months.  No 
interest  after  six  months.  C.  B.  Button,  for 
Cashier.  Certificate  of  deposit.**  The  de- 
fendant further  alleged  that,  when  the  plain- 
tiff demanded  payment,  she  failed  to  produce 
the  certificate,  claiming  that  she  had  lost  it ; 
that  the  defendant  was  at  all  times  ready 
and  willing  to  pay  the  certificate,  upon  its 
production,  or,  if  lost,  to  pay  it  upon  the 
execution  and  delivery  of  a  sufiicient  indem- 
nifying bond.  The  defendant  then  denied 
each  and  every  allegation  in  the  petition  not 
■pecifically  admitted  or  modified,  and  prayed 
that  the  plaintiff  be  ordered  to  execute  and 
914  L.  a  A. 


deliver  an  indemnity  bond  to  secare  it  aninet 
any  loss  bv  reason  of  said  certificate.  Then 
was  a  trial  upon  these  pleadings,  a  Iniy  be- 
ing exi)ressly  waived,  and  the  following  find- 


i ng  and  j  udgment  was  entered :  "  Th is  < 
comes  finally  on  to  be  heard  upon  the  peti- 
tion of  the  plaintiff,  the  answer  of  the  de- 
fendant, and  the  evidence,  and  the  same  is 
submitted  to  the  court.  Upon  consideraticm, 
the  court  finds  that  there  is  due  to  the  plain- 
tiff from  the  defendant,  upon  the  cause  oi 
action  set  out  in  her  said  petition,  the  sum 
of  $8,090.  It  is  therefore  considered  and 
adjudged  by  the  court  that  the  plaintiff  have 
and  recover  of  and  from  the  said  defendant 
the  said  sum  of  $8,090,  and  that  each  party 
to  this  action  pay  half  of  the  costs  herein. 
It  is  also  considered  and  ordered  by  the  court 
that  the  defendant  pay  the  said  sum  of  $8,090 
to  the  clerk  of  this  court,  to  be  paid  over  to 
said  plaintiff  upon  the  filing  by  plaintiiT 
with  the  clerk  of  this  court  of  a  good  and 
suflScient  bond  of  indemnity,  with  approved 
sureties,  to  be  approved  by  said  clerk :  in* 
demnifyinff  the  said  defendant  against  any 
and  all  liability  which  may  hereafter  arise, 
and  might  subject  the  said  defendant  to  the 
payment  of  the  said  certificate  of  deposit,  as 
set  out  in  said  petition,  and  heretofore  lost 
by  said  plaintiff."  The  plaintiff  briuRS  the 
cause  here,  assigning  several  errors;  all, 
however,  going  to  the  authority  of  the  court 
to  make  an  order  requiring  a  bond  of  indem- 
nity. There  is  no  bill  of  exceptions,  and  the 
case  can  be  reviewed  only  upon  the  petition, 
answer,  and  judgment. 

There  is  a  great  deal  of  argument  in  the 
briefs  to  the  df  ect  that  the  action  was  begun 
as  one  at  law ;  that  an  action  at  law  can  only 
be  maintained  upon  a  lost  instrument  when 
it  is  nonnegotiable,  or,  if  negotiable,  when 
lost  after  maturity,  or  unindorsed,  and  that 
in  any  event,  in  an  action  at  law,  no  indem- 
nity can  be  required.  These  distinctions 
have  been  recognized  in  England,  and  gen- 
erally in  those  of  the  United  States  where  the 
courts  of  law  and  equity  are  distinct.  But 
counsel  lose  sight  of  the  fact  that  our  district 
courts  are  courts  of  ii^nenl  law  and  equity 
jurisdiction;  that  the  code  abolishes  formal 
distinctions  between  law  and  equity,  and 
that,  where  a  cause  of  action,  either  at  law 
or  in  equity,  is  stated  in  a  petition,  the  dis- 
trict court  may  administer  relief  according 
to  the  nature  of  the  case,  without  regard  to 
forms  of  action.  Had  the  old  practice  pre- 
vailed, upon  the  tender  of  proper  issues,  if  the 
court  haa  found  that  indemnity  was  proper, 
the  plaintiff  could  have  obtained  no  relief, 
if  she  began  at  law.  Had  she  begun  in 
equity,  she  would  have  obtained  tiie  appro- 
priate relief  according  to  the  pleadings  and 
the  proof.  Under  our  practice,  she  alleging 
a  state  of  facts  entitling  her  to  relief  at  law, 
and  the  defendant,  by  answer,  setting  up 
facts  entitling  it  to  equitable  relief,  the 
question  is  not  one  of  jurisdiction,  but  of 
proof ;  and  the  court  had  jurisdiction  to  enter 
either  an  absolute  judgment,  or  one  condi- 
tioned upon  the  execution  of  an  indemnity 
bond,  according  as  the  proof  might  Justify. 

The  rule  as  to  whether  or  not  indenmity 
should  be  required  in  an  action  upon  a  loil 
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Inatrameiit  has  been  practically  settled  in 
this  state.  In  Moteery  ▼.  Matt,  14  Neb.  610, 
it  was  held  that  where  a  negotiable  Instru- 
ment is  lost  after  it  lieoomes  due,  a  recovery 
may  be  had  in  a  court  of  law.  This  was  a 
case  where  the  suit  had  been  begun  originally 
before  a  Justice  of  the  peace,  and  his  Juris- 
diction depended  upon  tiiat  question.  It  was 
there  said:  ** Where  a  negotiable  instru- 
ment, in  such  form  that  the  legal  title  will 
nto  the  holder  by  delivery,  is  lost  before 
H^omes  due,  there  is  ^ood  reason  for  re- 
quiring a  bond  of  indemnity  from  the  person 
who  has  lost  the  instrument,  if  he  bring  an 
action  on  such  lost  instrument  to  recover  the 
amount  due  thereon.  In  such  case  the  ac- 
tion should  be  brought  in  a  court  of  equity 
which,  may  impose  suitable  conditions  upon 
the  plaintiff  before  he  will  be  permitted  to 
recover.  But  where  it  is  clearly  shown  that 
an  instrument  is  lost  after  it  has  become  due, 
and  an  action  is  brought  thereon  by  the  act- 
ual owner,  no  indemnity  would  seem  to  be 
necessary.  The  instrument  will  stand  on  the 
same  ground  as  though  it  was  nonnegotiable, 
and  a  recovery  tliereon  by  the  actual  owner 
will  be  a  complete  bar  to  an  action  by  a  party 
who  has  received  the  instrument  after  it  has 
become  due. "  In  Means  v.  Kendall,  35  Neb. 
698,  it  was  held  that  where  a  negotiable  note 
is  lost  before  it  is  due  the  court  will  require 
indemnity,  but,  where  lost  after  due,  no  bond 
will  ordinarily  be  required.  It  does  not  ap- 
pear in  that  case  whether  or  not  the  note  was 
negotiable  by  delivery  only;  but  from  the 
language  of  the  first  case  cited,  and  upon 
general  principles,  as  settled  by  the  weight 
of  authority  (Dan.  Neg.  Inst,  g  1481),  in- 
demnity will  not  be  required  wnere  the  in- 
strument is  payable  to  order,  and  clearly 
shown  not  to  have  been  indorsed,  even  if 
lost  before  maturity,  because  in  that  event 
the  maker  would  be  subjected  to  no  liabil- 
ity. 

Applying  th^  rules  to  this  case,  no  indem- 
nity should  be  required,  unless  the  instru- 
ment was  negotiable.  So  far  as  the  character 
of  the  instrument  is  concerned,  as  beinff  a 
certificate  of  deposit,  and  for  the  present  dis- 
regarding its  particular  phraseology,  this 
court  has  said  that:  *'The  established  doc- 
trine is  that  a  certificate  of  deposit,  in  the 
usual  form,  issued  by  a  bank,  and  made  pay- 
able to  order  or  bearer,  is  negotiable ;  and  a 
bona  fide  purchaser  thereof  for  value,  before 
maturity,  without  notice  of  equities,  is  pro- 
tected to  the  same  extent  as  an  innocent  holder 
of  other  negotiable  paper. "  Mret  JVat.  Bank 
af  Rapid  City  v.  Security  Nat.  Bank  of  Sioux 
City,  84  Neb.  71,  15  L.  R.  A.  886.  Was 
there  anything  upon  this  certificate  to  take 
it  out  of  the  general  rule,  and  render  it  non- 
negotiable?  It  is  argued  that  the  provision 
that  it  should  be  payable  ''on  return  of  this 
certificate  properly  indorsed"  destroys  its 
negotiability.  That,  however,  was  the  lan- 
guage of  the  certificate  in  Fint  Nat.  Bank 
of  liapid  City  v.  Security  Nat.  Bank  of  Sioux 
Vity,  eupra,  and  these  certificates  were  there 
treated  as  negotiable  paper.  It  has  indeed, 
been  frequently  said  that  the  stipulation  for 
the  return  of  the  certificate  adds  nothing  to 
the  instrument.  It  is  merely  the  expression 
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of  a  rule  which  applies  to  all  negotiable 
paper,  and  an  action  may  be  maintained  with- 
out a  previous  presentment.  This  question 
was  thoroughly  considered  in  the  case  last 
cited.  As  to  the  requirement  that  it  should 
be  properly  indorsed,  it  would  seem  that  an 
indorsement  by  the  payee  would  not  be  nec- 
essary. A  ''proper"  indorsement  is  such  an 
indorsement  as  the  law  merchant  requires  in 
order  to  authorize  a  pavment  to  the  holder. 
If  presented  by  the  original  payee,  no  in- 
dorsement would  be  proper,  or  at  least  nec- 
essary. If  presented  by  another,  "proper 
indorsement,"  to  show  his  title,  would  be 
requisite.  We  do  not  think  that  this  provis- 
ion operates  as  a  condition  destroying  the 
negotiability  of  the  instrument. 

It  is  next  said  that  the  amount  of  payment 
is  uncertain,  and  the  instrument,  for  that  rea- 
son nonnegotiable.  This  argument  is  predi- 
cated cbiefiy  upon  the  provision  that  the  cer- 
tificate is  payable  "in  current  funds."  We 
are  aware  that  many  courts  have  held  that 
such  a  clause  does  not  require  pa^'ment  in 
money,  and  destroys  the  negotiability  of  the 
instrument.  The  cases  so  holdini?  are  either 
cases  arising  at  a  time  when  many  forms  of 
bank  notes  and  bills  were  in  use,  varying  in 
their  values,  or  cases  decided  upon  the  au- 
thority of  that  class,  without  regard  to 
changed  conditions.  With  regard  to  exist- 
ing conditions,  we  think  the  Supreme  Court 
of  the  United  States  has  declared  the  law  cor- 
rectly in  Bull  V.  First  Nat.  Bank  cf  Kasson, 
123  U.  8.  105.  81  L.  ed.  97,  as  follows: 
"  Within  a  few  years,  commencing  with  the 
first  issue  in  this  country  of  notes  declared 
to  have  the  quality  of  legal  tender,  it  has 
been  a  common  practice  oi  drawers  of  bills 
of  exchange  or  checks,  or  makers  of  promis- 
sory notes,  to  indicate  whether  the  same  are 
to  be  paid  in  gold  or  silver,  or  in  such  notes, 
and  the  term  'current  funds'  has  been  used 
to  designate  in  fact  any  of  these ;  all  being 
current,  and  declared,  by  positive  enactment, 
to  be  legal  tender.  It  was  intended  to  cover 
whatever  was  receivable  and  current  by  law 
as  money,  whether  in  the  form  of  notes  or 
coin.  Thus  construed,  we  do  not  think  the 
negotiability  of  the  paper  in  question  was 
impaired  by  the  insertion  of  those  words." 
This  also  is  the  doctrine  c!  the  court  of  ap- 
peals of  New  York.  Pardee  v.  Fish,  60  N- 
Y.  265,  19  Am.  Rep.  176.  And  the  supreme 
court  of  Illinois  has  held  that  a  check  so 
drawn  entitles  the  holder  to  demand  coin,  or 
its  equivalent.  Oalena  Ins.  Co.  v.  Kupfer, 
28  111.  882,  81  Am.  Dec.  284.  We  are  satis- 
fied with  the  reasoning  of  these  cases,  as 
against  the  contrary  authorities,  and  there- 
fore hold  that  a  provision  for  payment  in 
current  funds  is,  in  effect,  for  payment  in 
money,  and  that  such  an  instrument,  if  hay- 
ing no  other  requisites,  is  negotiable. 

It  is  also  contended  that  the  negotiability 
of  the  instrument  was  destroyed  by  uncer- 
tainty of  amount,  arising  from  the  provision 
that  it  should  draw  interest  at  6  per  cent,  if 
left  six  months,  but  no  interest  after  six 
months.  In  Lamb  v.  Story,  45  Mich.  488,  it 
was  held  that  the  negotiability  of  a  note  pay- 
able on  or  before  two  years  from  date  was 
destroyed  by  a  memorandum  attached,  pro- 
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▼idine  that,  if  paid  within  one  year,  there 
aboula  be  no  interest ;  and  that  case  is  cited 
by  Mr.  Daniel  in  support  of  a  similar  state- 
ment, and  is  the  only  authority  cited.  We 
are  not  satisfied  with  that  doctrine.  In  Efjpe 
▼.  Barker,  113  Mo.  838,  the  provision  was: 
**  Without  interest  thereon,  if  paid  at  matur- 
ity. If  not  paid  at  maturity,  to  bear  inter- 
est from  date. "  It  was  held  that  that  pro- 
vision did  not  destroy  the  negotiability  of 
the  note ;  the  note,  on  its  face,  showing  what 
should  be  paid  at  any  particular  time,  and 
beinji:  therefore  certain  in  its  terms.  The 
circuit  court  of  appeals  for  the  sixth  circuit 
has  recently  held  that  a  provision  for  inter- 
est after  maturity,  and  attorney's  fees,  did 
not  render  a  bill  nonnegotiable,  saying :  ''It 
is  intended  to  be  a  circulating  medium  until 
maturity.  For  this  purpose,  every  purchaser 
must  know  exactly  what  will  be,  or  ou^ht 
to  be.  paid  on  it  at  maturity.  It  only  has 
currency  upon  the  hypotliesis  that  it  is  to  be 
paid  at  that  time.  If  the  sum  then  to  be 
paid  is  fixed  and  certain,  we  do  not  see  why 
that  is  not  sufficient."  Faifners  Nat,  Bank 
of  Valparaiso,  Ind,  v.  Sutton  Affg.  Co,  58 
Fed.  Kep.  191,  17  L.  R.  A.  695,  6  U.  S. 
App.  812.  We  think  the  same  reasoning  ap- 
plies here.  £v<jry  purchaser  has,  upju  the 
face  of  the  note,  evidence  of  the  exact  amount 
to  be  paid.  If  he  takes  it  within  six  months, 
he  knows  that  the  amount  to  be  paid,  if 
presented  within  that  period,  is  the  face  of 
the  certificate,  without  interest ;  that  if  pre- 
sented at  the  end  of  six  months,  or  at  any 
subsequent  time,  the  amount  is  the  face  of 
the  certificate,  with  interest  for  six  months 
at  the  rate  of  6  per  cent.  Nothing  could  be 
more  certain  or  more  absolute.  When  did 
the  certificate  become  due,  so  as  to  charge  a 
purchaser  with  notice  of  equities?  There 
could  be  no  doubt  that,  if  the  certificate  had 
provided  simply  for  payment  upon  present- 
ment properlv  indorsed,  it  would  be,  in  ef- 
fect, a  promissory  note  payable  on  demand, 
and  would  be  overdue,  so  as  to  charge  a 
purchaser  with  notice,  at  the  latest,  after  the 
lapse  of  a  reasonable  time  for  presentment. 
Dan.  Ncg.  Inst.  788:  But  the  terms  of  this 
instrument  are  different.  It  was  to  draw  in- 
terest if  left  six  months,  but  in  no  event  to 
draw  interest  after  six  months.  In  FirH 
Nat,  Bank  of  Rapid  Oity  v.  Security  Nat, 
Bank  of  Sioux  City,  supra,  an  instrument 
payable  upon  the  return  of  the  certificate 

f properly  indorsed,  bearing  across  its  face  the 
anguage,  **This  certificate  payable  three 
months  after  date,  with  6^  interest  per  annum 
for  the  time  specified,**  was  held  to  be  pay- 
able three  months  after  date.  There  the  lan- 
guage was  absolute,  and  the  construction 
given  was  undoubtedly  correct.  We  should 
ere  follow  the  rule  adopted  in  that  case, 
and  so  construe  the  certitioate  as  to  give  ef- 
fect to  every  part.  It  would  seem  that  the 
result  would  be  to  reach  an  analogy  to  in- 
struments payable  **on  or  before**  a  certain 
date,  which  are  due  at  the  expiration  of  the 
time  so  fixed,  and  not  before.  Mattison  v. 
Marks,  81  Mich.  421,  18  Am.  Rep.  197 ;  Dan. 
Neg.  Inst.  §  48.  Surel  v,  a  purchaser  read- 
ing this  certificate  within  six  months  from 
its  date,  observing  that,  if  presented  before 
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the  expiration  of  six  months,  it  would  draw 
no  Interest,  but  if  presented  at  the  end  of 
that  period  would  Dear  interest,  would  b« 
justified  in  presuming  that  it  had  not  been 
presented.  Equally  certain  it  is  that  seeins 
It  after  the  expiration  of  six  montlis,  ana 
observing  by  its  terms  that  it  could  draw  no 
interest  thenceforth  forever,  he  would  be  put 
upon  inquiry  to  ascertain  why  it  had  not 
been  presented  when  interest  ceased.  We 
think  the  instrument  should  be  treated,  so  far 
as  ascertaining  the  rights  of  purchiiscrs,  as 
one  payable  on  or  before  six  months  after 
date,  or,  if  not,  that  then,  from  the  peculiar 
nature  of  the  contract,  six  months  after  data 
should  be  treated  as  the  reasonable  time 
within  which  it  should  be  presented,  and  a 
purchaser  taking  it  within  that  period  should 
be  considered  as  a  purchaser  before  maturity. 
Adopting,  then,  the  conclusions  we  have 
outlined,  this  was  a  negotiable  instrument, 
which  a  bona  fide  purchaser  for  value,  with- 
in six  months  from  its  date,  would  be  en- 
titled to  enforce  against  the  defendant. 

Recurring  now  to  the  judgment,  it  will 
be  seen  that  the  only  finding  upon  the  issues 
was  "that  there  is  due  to  tCe  plaintiff  from 
the  defendant,  upon  the  cause  of  action  set 
out  in  her  said  petition,  the  sum  of  $3,090. 
Does  this  finding  support  the  Judgment  ren- 
dered?  In  several  cases  the  general  doctrine 
has  been  announced  that  a  finding  need  be 
no  more  specific  than  the  verdict  of  a  jury 
upon  the  same  pleadings.  Upon  this  rule, 
it  has  been  held  that  where  a  justice  of  the 
peace  rendered  judgment,  saying  *'lt  was 
found  by  this  court  that  the  plaintiff  have 
and  recover**  a  certain  sum,  it  was  sufficient, 
but  the  issue  in  that  case  was  practical  Ij 
the  general  issue  upon  a  claim  and  counter- 
claim. Bansdell  v.  Putnam,  15  Neb.  643. 
In  Rhodes  v.  Thomas,  81  Neb.  848,  a  justice 
rendered  a  judgment  as  follows:  "Court 
convenes,  and  defense  proceeds  with  examin- 
ation of  witnesses,  after  which  case  is  argued 
by  parties,  and  submitted  to  the  court,  with 
the  following  finding:  Oct.  17,  1888,  after 
hearing  the  evidence,  it  is  therefore  consid- 
ered by  me  that  tlie  plaintiff  iiave  and  re- 
cover irom  the  defendant  the  sum  of  t69. 16." 
This  was  held  equivalent  to  a  general  find- 
ing, but  the  case  rested  largely  upon  the  lib- 
erality with  which  records  of  a  justice  of  tiie 
peace  should  be  construed.  In  several  cases, 
similar  judgments  have  been  sustainAd,  as 
against  collateral  attacks,  upon  the  ground 
that,  while  they  might  be  voidable,  they 
were  not  void.  Black  v.  Gabon,  24  Neb.  24^ 
is  an  example  of  this  class  of  cases.  Upon 
the  other  hand,  it  has  been  several  times  held 
that  in  actions  tried  by  the  court  there  must 
be  a  general  finding,  and,  when  requested  by 
one  of  the  parties,  a  special  finding,  and  if 
this  finding  be  vasue,  uncertain,  or  indefi- 
nite, it  win  not  sustain  a  judgment,  when 
attacked  directly.  Sprick  v.  Washington 
County,  8  Neb.  258 ;  Smith  v.  SUvis,  8  Neb. 
164 ,  Crossley  v.  Steele,  18  Neb.  219 ;  Foster 
V.  Devinney,  28  Neb.  416.  Had  the  issue  in 
this  case  been  simply  as  to  the  amount  of  re- 
covery, or  had  it  been  such  tliat  a  finding  of 
an  amount  due  plaintiff  from  the  defendanl 
would  logically  cover  the  essential  issues^ 
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we  might  treat  it  m  Bufflclent  to  determine 
the  ca«e  and  authori/.o  a  judgment;  but  the 
most  that  can  be  claimed  for  the  finding  is 
that  it  determined  the  amount  of  tiie  certifi- 
cate, and  that  it  determined  that  the  plain- 
tiff remained  the  owner  thereof.  Tiie  deter- 
mination of  tliese  issues  was  not  sufficient  to 
ad  j  ud  icate  the  case.  The  plaiuti  ff  avers  that 
alie  lost  the  certificate  on  or  about  the  6th  of 
June,  which  would  be  after  maturity,  as  we 
have  construed  the  certificate.  She  also  avers 
that  she  had  never  indorsed  it  A  determi  na- 
tion of  either  of  these  facts  in  her  favor 
would  entitle  her  to  an  absolute  Judgment 
against  the  defendant,  without  a  requirement 
for  indemnity.  The  defendant,  by  its  gen- 
eral denial,  put  both  facts  in  issue.  If  it 
were  shown  that  she  lost  the  certificate  t>e- 
fore  it  was  due,  and  that  before  its  loss  she 
had  indorsed  it,  so  that  it  became  payable  to 
bearer,  tlieu  payment  could  not  be  required, 
except  upon  the  giving  of  indemnity.  We 
have  not  the  evidence  before  us,  and  the 
court  did  not  find  upon  either'of  these  issues. 
Upon  their  determination  the  character  of 
the  judgment  must  depend. 

There  is  therefore  no  finding  sufficient  to 
sustain  that  portion  of  the  judf^ment  requir- 
ing Indemnity.  That  portion  of  theivdgment 
is  reversed,  and  the  cause  remanded  for  a  new 
trial  upon  the  issues  relating  to  the  defend- 
ant's cinim  for  indemnity.  Jugdmeat  ac- 
cordingly. 


LeuTft  TEAZEL,  Admx.,  etc.,  of  Abraham 
Teazel,  Plff,  in  Err., 

V. 

Herman  EINSPAHR, 


.Neb.. 


*1.  A  pnrcbaser  of  real  estate  at  a  MJe 
thereof  onl  ezeeation  acquires  thereby, 
prior  to  oonflrmation,  .only  the  lien  which  the 
ezeontiOD  debtor  had  on  suob  land. 

8.  Under  our  law*£^Temine^  sales  of 
real  property  on  exeeatlon,  the  title  of 
a  purchaser  thereat  depends  upon  a  final  oon- 
flrmation  of  the  sale  made;  and  until  this  Is  had, 
and  a  oonveyanoe  of  the  real  estate  is  executed 
and  delivered,  in  pursuance  of  sooh  oonflnna- 
tlon,  the  legral  title  of  the  exeoutioii  debtor  to  the 
real  estate  is  not  divested. 

8.  Where  real  estate  Is  sold  on  ordln. 
ary  exeentioii,  the  sale  eonflraiedt  and 
a  conTeyanee  »made  and  delivered  to 
tbe  purchaser,  the  title  he  thereby  acquires  re- 
lates baok«  and  such  purchaser  obtains  tbe  same 
title  to  the  real  estate  tbe  execution  debtor  had 
at  the  time  the  judsnient  under  which  the  land 
was  sold  became  a  lien  thereon,  except  as  alfeoted 
by  subsequent  tax  liens. 

4*  Bat  this  doctrine  of  relation  'hack 
applies  only  to  the  title*  It  has  no  neces- 
sary reference  to  the  quantum  of  the  estate 
which  the  execution  debtor  owned  at  the  time 
the  Judgment  became  a  lien. 

*Headnotcs  by  Raoajt,  g 

NOTB.— As  to  the  nature  of  the  interest  of  a  pur- 
chaser at  execution  sale,  see  noU  to  Bobertson  v. 
Tanoleave  (Ind.)  lA  L.  B.  A  68. 
84L.RA. 


6*  The  owner  of  real  estate  that  has 
heen  sold  on  execution  retains  the  le- 
fi^al  title  thereto*  and  Is  entiUed  to  the  pos- 
session, rents,  profits,  and  unufruot  of  such  real 
estate,  until  a  final  confirmation  of  the  sale  is 
made. 

6*  AJndpaentdebtorluurrestedaerop 
of  wild  fl^rass  ft*oni  land  after  it  had 
been  sold  on  eacecntion  aaaiost  him,  but 
before  the  oonflrmatloD  of  the  sale.  In  an  action 
of  replevin  brouflrbt  by  the  purchaser  of  the  real 
estate  at  the  execution  sale  for  the  errass,— held 
that«  as  the  grass  was  severed  from  the  realty 
before  the  confirmation  of  the  sal*",  tbe  title  to 
the  grass  did  not  pass  to  the  purchaser  of  the 
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ERROH  to  the  District  Court  for  Hall 
County  to  review  a  Judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  tbe  alleged  wrongful  removsl  of 
grass  from  land  which  had  been  sold  at  execu- 
tion sale.    Afflrmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  Batty»  Casto  &  Dnn|i:an  for 
plain liff  in  error. 

Messrs.  Cappst  McCreary  &  SteTens» 
for  defendants  in  error: 

Under  our  law  governing  sales  of  real  prop- 
erty on  execution  the  title  of  the  purchnser  de- 
pends entirely  upon  the  sale  being  finally  con- 
firmed by  the  court  under  whose  direction  it 
was  made,  and  uniil  this  is  done  the  rights  of 
the  debtor  are  not  certsinly  divested. 

8taU  Bank  qf  ^/ebraska  y.  Green,  10  Neb. 
186. 

The  mortgagor  is  not  liable  for  rents  or 
profits  while  he  is  in  possession  of  the  mort- 
gsged  premises,  and  his  grantee  will  tske  hit 
title,  and  be  protected  to  the  same  extent  at 
the  mortgagor. 

Benard  v.  Brown,  7  Neb.  449. 

A  mortgagor  would  not  be  required  to  ac- 
count for  the  rents  and  profits. 

Uigginbottom  v.  Benson,  24  Neb.  488. 

Purchasers  at  execution  sales  are  neither  en- 
titled to  the  possession  of  the  property  nor  to 
participate  in  the  rents  and  profits  thereof,  un- 
til their  title  has  become  absolute,  by  tbe  fsil- 
ure  of  the  persons  interested  to  r^eem  within 
the  time  prescribed  by  law. 

Rorer,  Jud.  Sales,  p.  887;  CassilipY.  Ehod^, 
13  Ohio,  96;  Hants  v.  SfiomCier,  10  Ohio  St 
128. 

It  is  true  that  for  the  purpose  of  perfecting 
his  title  to  the  real  estate— that  which  he 
bought — the  confirmation  relates  back  to  the 
sale,  and  no  other'  person  can  in  tbe  meantime 
obtain  any  rights  that  will  aflfectthe  title;  but 
it  cannot  be  held  to  relate  back  for  the  purpose 
of  giving  the  purchaser  the  right  of  possession 
and  the  right  to  the  rents  and  profits. 

fieggs  v.  T/iompson,  2  Ohio,  96,  16  Am.  Dea 
689. 

RaMA*  C,  filed  the  following  opinion; 

On  the  9th  diiy  of  April,  1890,  Herman  O. 
Ein!«pahr  was  the  owner  of  a  tract  of  land 
in  Hall  county.  Neb.  On  that  date  there 
was  filed  in  the  office  of  the  clerk  of  tbe  dis- 
trict court  a  trnnscrlpt  of  a  ]udgm<*nt  in 
favor  of  Abraham  Yeazel,  and  against  said 
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Einspahr.  Execntfon  was  duly  Issued  on 
this  judgment,  ami  the  land  levied  upon  and 
aold  by  the  sheriff  on  the  7ih  day  of  June, 
1890 ;  Veazel  becoming  tlie  purchaser.  This 
sale  was  duly  conflrnied  on  Julv  2t,  1890, 
and  on  or  about  that  date  the  sheriff  executed 
to  Teazel  a  conveyance  for  the  real  estate. 
At  the  time  of  the  levy  upon  this  land,  and 
at  the  time  of  its  sale,  there  was  growing 
thereon  a  crop  of  wild  grass.  After  the  sale 
of  the  land,  but  before  the  confirmation, 
Einspahr  cut  this  grass,  removed  it  from  the 
land,  and  sold  it  to  one  M.  F.  White.  After 
Teazel  had  procured  his  conveyance  from  the 
Sheriff,  he  brought  this  action  in  replevin 
against  Einspahr  and  White  to  recover  the 
possession  of  the  wild  grass  or  hay  which 
£inspahr  had  taken  from  the  land,  as  above 
•tated.  There  was  a  verdict  and  judgment 
in  the  court  below  for  White  and  Einspiihr, 
and  Teazel  brings  this  suit  here  on  error. 
All  the  material  evidence  in  the  case  is  un- 
disputed, and  is  embraced  in  the  foregoing 
statement  of  facts,  and  the  question  is  as  to 
the  correctness  of  the  verdict  and  judgment 
upon  that  evidence.  Counsel  for  tiie  plain- 
tiff contend : 

1.  That  the  wild  grass  growing  upon  the 
land  at  the  time  of  the  execution  sale  was 
real  estate.  For  the  purposes  ot  this  opin 
ion,  we  concede  the  contention  to  be  correct. 
We  do  not  decide,  however,  that  growing 
wild  grass  is  always  real  estate,  nor  do  we 
decide  that  it  is  personal  property.  A  de- 
cision of  that  point  is  not  necessary  here,  and 
we  do  not  decide  it. 

2.  That  Teazel,  by  his  purchase  of  the  land 
on  the  7th  of  June,  1890,  at  the  execution 
sale,  acouired  on  that  date  the  legal  title  to 
the  land,  and  that,  as  the  wild  ffrass  was 
then  growing  on  the  real  estate.  Teazel  ac- 
quired the  title  to  that  We  do  not  agree 
with  this  contention.  A  purchaser  of  real 
estate  at  an  execution  sale  in  this  state, 
solely  by  the  purchase,  does  not  acquire  the 
title  of  the  execution  debtor  to  the  land  pur- 
chased. Such  a  purchaser  acquires  simply 
the  lien  which  the  execution  creditor  had  on 
said  land  at  the  time.  By  section  497a  of  the 
Code  of  Civil  Procedure  it  is  provided  that 
the  owner  of  any  real  estate  against  which  a 
decree  of  foreclosure  has  been  rendered,  or 
upon  which  an  execution  has  been  levied  to 
satisfy  a  judgment  or  decree  of  any  kind, 
may  redeem  the  same  from  the  lien  of  such 
decree  or  levv  at  any  time  before  the  sale  of 
the  same  shall  be  finally  confirmed.     Section 

498  provides  for  the  examination  and  con- 
firmation of  such  sale  by  the  court.     Section 

499  provides  that,  upon  the  confirmation  of 
a  sale  made  of  real  estate  sold  on  execution, 
the  sheriff  or  other  oflScer  who  made  such  sale 
shall  make  to  the  purchaser  of  such  real  es- 
tate as  good  and  sufficient  a  deed  of  convey- 
ance for  the  property  or  land  sold  as  the  per- 
son against  whoin  such  writ  of  execution 
was  issued  could  have  made  of  the  same  at 
the  time  the  land  became  liable  to  the  judg- 
ment, or  at  any  time  thereafter.  And  section 
600  provides,  among  other  things,  that  the 
deed  so  made  shall  vest  in  the  purchaser  as 
good  and  perfect  an  estate  In  the  premises  as 
was  vested  in  the  execution  debtor  at  or  after 
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the  time  when  the  land  became  liable  for  the 
satisfaction  of  the  judgment. 

In  State  Bank  of  jSldnmka  ▼.  Green,  10 
Neb.  180,  Lake,  /.,  speaking  for  tiiis  court, 
said:  "Under  our  law  governing  sales  of 
real  property  on  execution,  the  title  of  the 
purchaser  depends  entirelv  upon  the  sale  be- 
ing finally  confirmed,  and  until  this  is  done 
the  rights  of  the  execution  debtor  are  not  cer- 
tainly divested."  And  in  Lamb  v.  8/tennan^ 
19  Neb.  681,  Maxwell,  04.  </.,  speaking  for 
this  court,  on  that  subject  said:  "A  pur- 
chaser at  execution  sale  of  real  estate  upon 
the  payment  of  the  purchase  money  and  con- 
firmation of  the  sale  becomes  the  equitable 
owner  of  the  property,  and  in  a  proper  case 
may  compel  the  issuing  of  a  sheriff's  deed 
to  himself." 

In  Freeman  on  Executions,  §-838,  that  au- 
thor, in  commenting  upon  the  titles  of  the 
fmrchaser  and  the  judgment  debtor  before  the 
atter's  right  to  redeem  has  passed,  remarks : 
**  It  is  certain  that,  prior  to  the  execution  of 
the  sheriff's  deed,  the  purchaser  has  no  title 
in  the  lands  purchasea.  He  cannot  recover 
possession,  nor  can  he,  unless  expressly  au- 
thorized by  statute,  maintain  an  action  for 
rents  and  profits.  Frequently  his  interest  is 
spoken  of  as  that  of  a  mere  lienholder.  'The 
purchaser,  prior  to  the  execution  of  the  sher- 
iff's deed,  holds  merely  a  lien  upon  the  land, 
differing  from  the  lien  of  the  judgment  in 
this,  that  it  is  more  specific,  and  may  con- 
tinue after  that  of  the  judgment  has  expired, 
and  that  the  lien  is  much  nearer  a  complete 
enforcement  than  that  of  the  judirment,  the 
single  act  of  the  execution  and  delivery  of 
the  sheriff's  deed  being  required.'  But  the 
interest  of  the  purchaser  is  certainly  some* 
thing  more  than  a  lien.  It  seems  more  like 
an  inchoate  title  than  like  a  lien,  and  it  is 
generally,  for  the  purposes  both  of  voluntary 
and  involuntary  transfer,  treated  like  real 
estate.  And,  while  the  purchaser  has  some- 
thing more  than  a  mere  lien,  the  iudgment 
debtor,  until  after  the  expiration  of  the  time 
tu  redeem,  has  an  interest  different  from,  and 
superior  to,  a  mere  right  or  equity  of  redemp- 
tion. He  is  the  holder  of  the  legal  title, 
and  must  in  all  respects  be  treated  as  the 
owner  of  the  land,  even  after  he  has  lost  his 
right  of  redemption,  unless  a  deed  has  been 
executed  in  pursuance  of  the  sale. "  In  Ouriie 
v.  MiUard.  14  Iowa,  128,  81  Am.  Dec  460, 
it  was  held  that  "the  purchaser  of  real  prop- 
erty at  a  judicial  sale  made  under  execution 
acquires  only  a  lien  for  the  amount  of  the 
purchase  money  and  interest,  which  may 
ripen  into  a  perfect  title  at  the  expiration  of 
the  time  allowed  for  redempti  >n. "  This  case 
was  cited  and  adhered  to  in  Eheringham  v. 
Brnden,  68  Iowa,  188. 

The  statute  of  Wisconsin  on  the  subject  of 
the  sale  and  confirmation  of  real  estate  on 
execution  in  force  in  1882  were  subetantially 
the  same  as  ours;  and  under  those  statutes 
the  supreme  court  of  Wisconsin,  in  AUen  v. 
Blderkin,  62  Wis.  627,  said :  **  Under  section 
8169,  Rev.  SUt.  the  title  to  land  sold  on  the 
foreclosure  of  a  mortgage  docs  not  vest  in  the 
purchaser  until  the  confirmation  of  the  sale ; 
and  until  then  the  mortgagor,  or  those  claim- 
ing under  him,  have  the  right  of  possession. 
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and  may  cut  and  lemoye  all  cropa  which  are 
in  oondition  to  be  cut  and  removed  In  the 
usual  oourae  of  good  farmiDg."  Taylor,  «/., 
delivering  the  opinion  of  the  court,  re- 
xnarlsed:  "The  only  question  in  this  case 
is  whether  the  title  to  the  mortgaged  pron- 
erty  vesta  in  the  purchaser  at  a  mortgage  sale 
upon  the  day  of  sale  and  the  execution  of  the 
deed  to  the  purchaser,  or  upon  the  confirma- 
tion of  the  sale  by  the  court  If  the  title 
▼ests  on  the  sale  and  execution  of  the  deed, 
then  the  circuit  court  p'operly  directed  a 
verdict  for  the  plaintiff ;  but  if  it  does  not 
▼est  unin  after  confirmation  of  the  sale,  then 
the  court  should  ha?e  directed  a  verdict  for 
the  defendant.  .  .  .  The  law  in  this 
state  is  plain  and  unequivocal,  and,  under 
it*  it  is  clear  that  the  title  of  the  mortgagor 
or  his  assigns  is  not  divested,  and  vested  in 
the  purchaser  at  a  sale  upon  the  foreciohnre 
of  a  mortgage  given  by  him,  until  such  sale 
is  confirmed." 

In  view  of  these  authorities,  it  seems  clear 
that  the  legal  title  of  Einspahr  to  the  land 
sold  was  not  divested,  nor  did  Yeazel  ac* 

autre  the  legal  title  to  such  real  estate,  un- 
il  the  delivery  to  him  of  the  sheriff's  con- 
▼eyance  made  in  pursuance  of  the  order  of 
confirmation  of  the  sale.  Teazel  acquired 
an  equitable  title  to  the  real  estate  when  the 
sale  was  confirmed,  but  the  legal  title  did 
not  pass  to  him  until  he  received  his  sheriff's 
deed. 

8.  But  counsel  for  the  plaintiff  in  error 
insist  that  the  legal  title  finally  acquired  bv 
Teazel  to  the  land  he  purchased  related  back 
to  the  date  the  sale  was  made.  This  is  con- 
ceded. Indeed,  the  title  which  Teazel  finally 
acquired  related  back  to  the  date  and  the 
hour  that  the  Judgment  to  satisfy  which  the 
land  was  sold  became  a  lien  upon  the  real 
estate ;  and  the  conveyance  made  by  the  sher- 
iff to  Teazel  vested  in  him  the  same  title, 
and  as  good  a  title,  to  the  real  estate,  as 
Slnspahr  himself  possessed  at  the  time  when 
the  Judgment  became  a  lien,  except  as  to 
subsequent  tax  liens.  But  counsel  confuse 
the  title  to  the  real  estate  with  the  quantum 
of  the  estate.  This  doctrine  of  relation  has 
reference  only  to  the  title  which  the  execu- 
tion debtor  had  to  the  real  estate  at  the  time 
the  Judgment  became  a  lien,  but  it  has  no 
necessary  reference  to  the  quantum,  whether 
more  or  less,  of  estate  which  the  execution 
debtor  owned  at  the  time  the  Judgment  be- 
came a  lien.  The  contention  of  counsel  that, 
because  the  title  which  Teazel  finally  ac- 
quired related  back  and  vested  in  him  tiie 
same  title  which  Einspahr  had  when  the 
Judgment  became  a  lien,  therefore,  as  the 
wild  grass  was  growing  on  the  land  at  the 
time  the  land  was  sold,  Teazel  is  owner  of 
such  grass, — will  be  found  upon  investigation 
to  be  untenable.  The  Judgment  became  a 
lien  upon  this  real  estate  from  the  date  of  its 
filing  in  the  clerk's  office,  and  might  have  so 
continued  for  a  period  of  five  years.  Thus 
it  will  be  seen  that  it  is  in  the  power  of  a 
Judgment  creditor  to  maintain  a  lien  against 
the  real  estate  of  his  debtor  for  that  period 
ML.B.A. 


of  time  without  anv  effort  to  sell  the  land. 
Again,  after  the  safe  was  made  and  reported 
to  the  court,  there  was  no  obligation  upon 
the  part  of  Teazel  to  have  this  sale  immMii- 
ately  confirmed.  Had  he  chosen  to  do  so,  he 
probably  could  have  postponed  a  confirma- 
tion for  a  number  of  years.  Now,  if  coun- 
sel is  correct,  all  the  wild  gross  grown  upon 
this  land  from  the  time  tliat  the  judgment 
became  a  lien  thereon,  although  the  land 
might  not  be  sold  for  a  number  of  years  to 
satisfy  such  Judgment,  would  become  the 
property  of  the  purchaser  of  the  real  estate  at 
the  sale  finally  made.  It  cannot  be  doubted, 
we  think,  that  if,  after  this  Judgment  be- 
came a  lien  upon  the  land,  or  after  the  land 
had  been  sola  on  execution,  Einspahr  had 
built  a  house,  or  executed  some  other  perma- 
nent fixture  upon  the  real  estate,  such  fixture 
would  have  passed  to  the  purchaser  of  the 
land  along  with  the  title  he  acquired  thereto 
by  the  sheriff's  deed.  Tet  if  tne  rule  as  to 
the-  doctrine  of  relation  which  counsel  con- 
tend for  should  be  applied,  the  purchaser  at 
execution  sale,  should  he  finally  ac()uire  the 
title  to  the  real  estate  by  the  sheriff's  con* 
veyance,  would  not  be  entitled  to  the  fixtures 
placed  thereon  by  the  execution  debtor  after 
the  judgment  became  a  lien  or  after  the  sale 
of  the  premises.  It  is  not  disputed  by  the 
learned  counsel  for  the  plaintiff  in  error  that 
Einspahr  might  have  removed  a  crop  of  com 
or  oats  from  this  land  at  any  time  before  the 
sale  was  confirmed,  if  such  crops  had  been 
ripe  and  fit  for  harvesting;  but  he  claims 
that  this  rule  does  not  apply  to  a  crop  of 
wild  grass.  It  is  not  contended  but- this 
grass  was  ripe  for  cutting  and  stacking.  It 
is  not  contended  that  the  harvesting  of  this 
grass  by  Einspahr  was  done  for  the  purpose 
of  depreciating  the  value  of  the  land.  Sup- 
pose that  this  land  had  been  planted  to  fruit 
trees,  and  that  the  fruit  had  matured  between 
the  time  of  the  sale  of  the  land  and  the  con- 
firmation of  the  sale;  can  it  be  contended 
that  Einspahr  would  not  have  had  the  riffht 
to  gather  the  fruit  and  appropriate  it  tolls 
own  use?  Suppose  that  this  land  had  been 
covered  bv  a  sheet  of  water,  and  the  water 
had  been  frozen,  then  no  doubt  the  ice,  while 
it  remained  unbroken,  would  have  been  real 
estate.  Can  it  be  said  that  Einspahr  might 
not  have  cut  such  ice  and  sold  it  between  the 
time  of  the  sale  of  the  real  estate  and  the  con- 
firmation of  such  sale?  We  think  that  Eins- 
pahr was  the  owner  of  the  legal  title  to  this 
land  until  the  sale  was  contirmed ;  that  he 
was  entitled  to  the  possession  of  it,  to  the  use 
of  it,  to  the  rents  and  profits  thereof ;  that  he 
was  entitled  to  harvest  all  fruit  and  crops 
thereon,  whether  the  fruits  of  industrv  or  of 
nature,  that  were  in  a  proper  condition  for 
harvesting  at  any  time  before  the  confirma- 
tion of  the  sale,  and  entitled  to  appropriate 
to  his  own  use  such  crops  or  fruits. 

TTts  judgment  <if  the  Dutrict  Court  i$  af- 
firmed, 

Harrison,  •/.,  took  no  part  in  the  decii- 
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STATE  of  Louisiana,  Appi., 

V, 

OLYMPIC  CLUa 

(45  La.  Aim.  — .) 

U.  A  erlmlnal  statute  denomielBi^  what 
is  oommonly  called  firise  llff httiif^  to  be 

a  mlsdemeaDur,  or  punishable  hf  fine  or  impris- 
onineDt^  coupled  with  a  proviso  that  the  proTi- 
BlODS  of  the  act  shall  not  apply  to  exhibitions  an^ 
fflove  oontests  between  human  beings,  whioh 
may  take  plaoe  within  the  room  of  regularly  char^ 
tared  athletic  clubs,  presents  a  question  of  fact 
to  be  determined  by  the  court  or  jury  as  to 
whether  any  given  contest  or  series  of  contests 
oome  within  the  desiguatlon  of  the  statute  as  a 
priie  light  or  within  the  scope  and  meaning  of 
the  proviso  as  a  glove  contest. 

8*  Ae  the  state  of  Leulsiaaa  Is  ia  ooart 
•eehda^  the  fbrfbttnre  of  the  detend- 
ant's  charter  on  the  ground  that  the  corpora- 
tion has  committed  acts  ultra  viret  of  its  charter* 
and  is  met  with  the  provisions  of  an  act  of  her 
own  legislature  which,  in  terms,  authorises  Just 
such  contests  as  the  witnesses  describe  the  club 
contests  to  have  been,  this  court  will  t>e  excused 
for  declining  to  disturb  a  finding  of  a  jury  In 
favor  of  the  defendant  on  a  question  of  fact. 

8.  ConcedinflT  sach  contests  tobeviola- 
tiwe  of  g^CMMl  morals  and  of  a  sound  public 
policy,  the  remedy  comes  plainly  within  the  pre- 
rogative of  the  legislative  department  of  the  gov- 
ernment, which  alone  can  be  looked  to  for  relief. 

(April  a,  UM.) 

APPEAL  bv  complainant  from  a  liidgment 
of  the  Civil  District  Court  for  the  Parish 
of  Orleans  in  favor  of  defendant  in  a  proceed- 
ing for  the  revocation  of  defendants  charter 
upon  the  ground  that  it  was  transcending  its 
powers  in  maintaining  exhibiiiona  of  prize 
fights.    Afflrmed, 

The  facis  sre  stated  in  the  opinion. 

Mestrs,  E.  H.  MeCaleb,  Jr.,  and  Bei^a- 
■dn  Rice  Formant  with  Mr,  Milton  J, 
Cnnninirhamt  Atty.  Oen.,  for  the  State: 

A  corporation  may  be  dissolved  by  the  for- 
feiture of  its  charter,  when  it  abuses  its  privi- 
leges, or  refuses  to  accomplish  the  conditions 
on  which  such  privileges  were  granted. 

Civil  Code.  art.  447. 

When  there  is  proven  a  clear  abuse  of  its  privi- 
leges (a)  by  gambling, by  belting  on  a  prize  fight, 

(b)  carrying  on  and  conducting  a  prize  fight, 

(c)  paving  men  large  sums  of  money  to  commit 
assault  and  battery  on  each  other,  (d)  and  do 
each  other  great  bodily  harm,  (e)  commit  an 
affrav,  (f)  keep  a  grogshop  without  a  license: 
and  doing  such  things  not  contemplated  by 
Act  112,  1882,  or  by  the  charter,  then  the 
charter  should  be  forfeited. 

Morawetz,  Priv.  Corp.  %  640-664;  Beach, 

•Headnotes  by  WATKma,  J. 


Kora— Upon  the  question  of  prise  fiffhtlnir  as  a 
crime,  see  tiota  to  Seville  v.  State  (Ohio)  16  U  B.  A. 

ne. 

The  final  decvion  to  Btatm  v.  Oltmfio  Club,  to 
the  effect  that  expert  evidence  was  inadmissible  is 
In  tine  with  a  ruling  in  the  above  case  of  Seville  v. 
State,  1AL.&  A.516,  48  Ohio  St.  U7. 
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Corp.  gg  64, 6S;  8tat€  v.  Fagan,  29  La.  Ann. 
646;  La.  Const,  arts.  286,  287;  PeopU  v.  Aortk 
Biwr  Sugar  Brf,  Co.  9  L.  R.  A.  88,  121  N.  T. 
682;  Terrett  v.  Taylor,  18  U.  S.  0  Cranch,  61, 
8  L.  ed.  668;  4  Am.  &  Eng.  Eocyclop.  Law, 
pp.  802-806,  No.  8;  Com,  v.  Union  F.  A  Marias 
Itii,  Co,  in  Newburyport,  5  Mass.  280,  4  Am. 
Dec.  60;  State  v.  Bacon  Club  of  Neotiho,  44  Mo. 
App.  86;  State  ▼.  Standard 0»<  0?.  16  L.  B.  A. 
146,  49  Ohio  St.  187. 

No  corporation  can  engage  in  any  business 
other  than  authorized  by  its  charter.  Const^ 
art.  287.  The  clubs  authorized  by  Act  112  of 
1**82,  including  athletic  dubs,  are  non- trading 
corporations  and  have  no  right  to  engage  in 
any  other  business  for  profit. 

Aiding  and  abetting  prize  fights  is  mi^ 
feasance. 

Reg,  ▼.  Brouin,  Car.  &  M.  814;  Bdg,  ▼•  Orton^ 
14  Cox,a  C.  226;  Rex  v.  Perkin9,  4  Car.  ft 
P.  687;  Reif.  v.  Young,  10  Cox,  C.  C  871,  Ra 
▼.  imingham,  2  Car.  &  P.  284;  Reg.  v.  Orion. 
89  L.  T.  N  8.  298;  Reg.  y.  Coney,  L.  R.  8  Q. 
B.  Div.  684;  Sullivan  v.  StaU,  67  Miss.  862; 
Com.  y.  Barrett,  108  Mass.  802;  Com.  v.  Welth, 

7  Gray,  824;  Beulter  v.  Clark,  Ball.  N.  P.  16; 
Bea  V.  //ans^,  48  N.  C.  131;  Stout  ▼.  Wren. 

8  N.  C.  420;  Adame  v.  Waggoner.  88  Ind.  684, 
6  Am  Rep.  280;  State  Bank  v.  State,  1  Blackf. 
267,  2  Am.  Dec.  284;  People  ▼.  Women* elnei. 
Diepeneary  dt  Boepital  Soe.  of  New  York,  7 
Lans.  804;  Morawetz,  Priv.  Corp.  1024;  Dan- 
niUe  df  W.  L.  Ft,  Road  Co.  ▼.  BtaU.  16  LuL 
466.     • 

What  constitutes  prize  fights  is  a  question 
of  law  to  be  determined  by  the  court,  from 
the  facts  provHl  to  have  taken  place  and  not 
from  the  opinion  of  witnesses. 

Seville  v.  State,  15  L.  R  A.  616,  40  Ohio  St 
117;  People  ▼.  Taylor,  21  L.  R.  A.  287.  96 
Mich.  676. 

And  it  is  a  term  in  common  uae  and  so  sim- 
ple as  to  need  no  definition. 

Dictionaries  of  Worcester,  Webster,  Stor- 
month.  Century  Co.;  Com.  ▼.  Wilth,  ettpra; 
Com.  V.  Barrel,  108  Mass.  808;  People  y.  Kent. 
1  Dougl.  (Mich.)  42;  Rice  v.  Pe(mU,  16  Mich. 
9;  Durand  v.  People,  47  Mich.  8s);  Lohmanw. 
State,  81  Ind.  16;  State  ▼.  Smitk,  80  La.  Ann. 
846;  State  Y.  Oaeter,  46  La.  Aim.  686;  Sedgw. 
Stat.  &  Const.  L.  279,  287,  836. 

Whether  prize  fights  or  not  the  seventeen 
pugilistic  fights,  for  large  rewards,  carried  on 
and  conducted  by  the  club,  were  assaults 
and  batteries  and  affravs  and  preceded  by  ille- 
gal aleatory  contracts,  in  violation  of  the  public 
policy  of  the  state,  declared  in  the  Constitu- 
tion, articles  172,  284,  286,  and  Rev.  Stat 
$§  796,  699. 

Because  the  contestants  wore  light  gloves  it 
matters  not  The  oontests  were  fougnt  "to  a 
finish"  for  a  prize  before  a  large  crowd  and 
were  not  exhibitions  of  scientific  boxing  or 
sparring  for  points. 

SetiM  V.  Aate  and  Ptople  y.  Taylor,  eupra; 
Reg.  ▼.  Orton,  14  Cox,  C.  C.  226. 

Consent  of  all  the  persons  engaged  does  not 
make  it  any  the  less  an  oiTense  against  ths 
state. 

2  QreenL  Er.  t  86;  1  Am.  9b  Bug.  Socj- 
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Statb  y.  Oltxpio  Club. 
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dop.  Law,  $  W.'pp.  785,  807;  Beg,  v.  Oanev, 
L.  R.  8  Q.  B.Di7.  584;  BUbop,  Crim.  L  §85; 
Com.  y.  CoGberg,  119  Mass.  860,  30  Am.  Rep. 
828:  Logan  ▼.  Auitin,  1  Stew.  (Ala.)  476. 

Tbe  proviso  of  Act  25  of  )890  should  be 
Btnctly  construed  so  as  to  conform  with  the 
legislative  intent.  It  does  not  destroy  tbe  en- 
acting and  antecedent  clauses,  nor  is  it  a  grant 
lo  perform  a  prohibited  act. 

State  ▼.  Fernandee,  89  La.  Ann.  589;  Const 
arts.  46.  285;  United  States  y.  Dickson,  40  (J.  S. 
15  Pet  141,  10  L.  ed.  689;  Epps  y.  Epps,  17 
ni.  App.  196. 

On  rehearing, 

Tbe  proviso  of  Act  26  of  1890,  tbe  pri2se 
fighting  law,  does  not  make  prize  fighting 
lawful  m  athletic  clubs  when  they  are  declared 
unlawful  elsewhere.  This  would  be  a  forced 
construction  aud  would  read  into  the  law  an 
faitention  not  therein  expressed. 

8(aU  V.  King,  12  La.  Ann.  693. 

Prize  fighting  is  none  tbe  less  prize  fighting 
because  conducted  under  the  Marquis  of 
Queensbury  rules  and  because  gloves  are  used. 

Century  Diciionarv,  verbo:  Prize  fighting. 

Jdeetn,  Henry  P.  Dart*  Charles  & 
ttumenhmrg  and  Frank  Zenf^el*  for  ap- 
pellee: 

Statute  No.  25  of  1890  does  not  define  the 
crime  of  prize  fighting  with  such  distinctness 
as  to  enable  tbe  court  to  establish  what  is  or 
is  not  prize  fighting  under  the  laws  of  Lou- 
itiana. 

Reference  made  to  any  other  system  or  code 
of  laws  to  obtain  a  definition  of  a  crime  in 
this  state  is  prohibited  by  the  Constitution  of 
1879  and  by  well-settled  decisions. 

Slate  y.  Qaster,  46  La.  Ann.  686;  StaU  y. 
Smith,  80  La.  Ann.  846. 

The  proviso  of  the  statute  exempting  from 
its  provisions '^glove  contests  and  exhibitions 
between  human  beings  in  tbe  rooms  of  regu- 
hirly  chartered  athlette  clubs,"  is  intended  to 
promote  boxing  and  sparring  contests,  and 
such  coD'ests  are  not  prize  fights  within  tbe 
prescription  of  tbe  statute,  nor  can  they 
be  found  to  be  prize  fights  under  this  exam- 
ination, more  especially  when  it  is  estab- 
lished by  the  evidence  that  they  were  contests 
with  gloves  accompanied  by  no  disorder,  by 
no  unlawful  assemblages,  and  held  under  strict 
police  surveiUnoe,  and  within  the  rooms  of  a 
regularly  chartered  athletic  club. 

The  state  cannot  maintain  this  action  be- 
cause she  has  proceeded  against  the  defendant 
for  a  state  license,  based  on  its  receipts  from 
tbe  contests  now  complained  of. 

State  y.  Taylor,  28  La.  Ann.  462;  StaU  v. 
Ober,  84  La.  Ann.  859;  Concordia  School  Direc- 
tors V.  Hernandez,  81  La.  Ann.  158. 

The  forfeiture  of  a  charier  will  not  be  lightly 
decreed  when  a  full  and  complete  remedy  ex- 
ists to  prevent  the  infraction  of  the  law  com- 
Clained  of.  and  tbe  policy  of  tbe  court  should 
e  to  maintain  tbe  charter  of  a  corporation 
which  exists  for  other  useful  and  legal  purposes 
when  the  objectionable  features  may  be  pro- 
Ubited  by  injunction. 

WatUasit  J.,  delivered  the  opinion  of  the 
eourt: 

The  plaintiil't  salt  is  for  the  revocation  and 
84L.R.A. 


forfeiture  of  the  defendant's  charter,  on  the 
ground  and  for  the  reason  that  it  has  com-, 
mitted  acts  vUra  vires,  and  transcended  the 
powers  granted  by  its  charter  and  conferred 
upon  it  by  law,  in  that  the  corporation, 
through  its  oflloers  and  agents,  has  fostered, 
encouraged,  and  maintained  exhibitions  of 
what  is  ** commonly  called  prize  fighting"  in 
violation  of  the  constitution  and  laws  of  this 
state.  Accompanying  the  foref;oing  aver- 
ments is  a  prayer  for  an  injunction  restrain- 
ing and  prohibiting  the  corporation,  its 
omcers ana  agents,  from  maintaining,  foster- 
ing, and  encouraging  such  exhibitions,  and 
also  enjoining  and  prohibiting  the  defendant 
from  selling  or  disposing  of  its  property 
pendente  lite.  The  prayer  is  concluded  by 
dem.Hnd  for  the  appointment  of  a  receiver  to 
take  charge  of  its  assets  and  property,  and  to 
liquidate  and  wind  up  its  affairs.  In  the 
petition  are  set  forth  the  various  objects  and 
purposes  of  the  defendant  organization  as 
they  are  enumerated  in  its  charter  and  the 
amendment  thereto,— such  as  the  establish- 
ment and  maintenance  of  rooms  for  literary 
purooses;  for  the  collection  of  valuable 
works  of  art,  books,  maps,  charts,  statuary, 
coins,  etc.  ;  for  the  promotion  of  social  inter- 
course, enjoyment,  comfort,  harmony,  refine- 
ment of  manners,  and  intellectual  improve- 
ment; to  encourage  physical  culture  and 
development  of  atialetic  exercises,  such  as 
boxing,  wrestling,  fencing,  and  exhibitions 
of  athletic  sport ;  to  organize  one  or  more 
military  companies ;  to  promote  and  maintain 
a  natatorium,  gymnasium,  athletic  grounds, 
rowing  clubs,  bowling  alleys,  and  such  other 
features  as  may  be  found  necessary  to  fulfill 
the  purposes  for  which  this  corporation  is 
formed.  Then  f ol lo ws  the  averment  that "  the 
acts  of  the  incorporation  were  a  fraud  upon 
the  laws  of  the  state,  the  vague  and  in- 
definite language  employed  to  express  the 
objects  and  purposes  of  the  club  being  pur- 
posely used  to  cloak,  cover  up,  and  conceal 
the  real  oblects  for  which  said  corporation 
was  organized,"  as  set  out  supra.  As  ad- 
Juvatory  of  the  foregoing  allegation  the  fur- 
ther averment  is  maae  that  the  defendant  it 
accustomed  to  offer  large  prizes  or  rewards  to 
noted  pugilists  of  other  states  and  countries; 
and  its  arena  has  been  the  scene  of  prize 
fights  that  were  participated  in  by  tliem,  in- 
tending to  fight  until  one  of  the  contestants 
should  give  in  from  sheer  exhaustion  or  in- 
juries received  ;  that  the  fights  were  witnessed^ 
by  large  assemblies  of  persons,  there  unlaw- 
fully congregated  for  the  purpose  of  en- 
couraging same,  who  were  compelled  to  pay 
entrance  fees  for  admission  to  said  exhibi- 
tions. It  is  then  further  averred  that  such 
unlawful  assemblies  and  acts,  which  were 
public  nuisances,  were  instigated  and  main- 
tained by  the  club;  that  ''these  disgraceful 
exhibitions  have  attracted  to  this  city  a  large 
number  of  noted  thugs,  confidence  men,  and 
criminal  characters  from  other  cities  and 
states,  thereby  endangering  the  public  peace, 
and  menacing  .the  security  of  life  and  prop- 
erty ;"  that  tnese  exhibitions  are  and  have 
been  an  ''incentive  to  gambling,  and  large 
sums  of  money  have  been  l>et,  wavered,  and 
staked  on  the  result  thereof ;"  an3  that  the 
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dafendaot  **  has  been  offering  and  paying  large 
turns  of  money  to  noted  pugilista,  and  has 
caused  and  encouraged  them  thereby  to  com- 
mit assault  and  battery  upon  each  other ;" 
and  that  ''said  prize  fights  seteyil  examples 
to  the  young,  discourage  honest  industry  by 
disproportionately  rewarding  sanguinary  ex- 
hibitions of  brute  force, — all  of  which  are 
Imblic  nuisances."  It  is  then  alleged  that  a 
arge  number  of  said  exhibitions  have  taken 
place  at  the  club  house  of  the  defendant,  by 
the  direction,  and  under  the  sanction  and  au- 
thority, of  its  officers  and  agents,  and  that 
''the  said  exhibitions  of  what  are  commonly 
called  prize  fights**  have  taken  place  on  the 
dates  and  between  the  participants  named  in 
the  accompanying  list,  to  wit : 


noHTSBfl. 


I 


Tbos.Ward. 
1  KM  Wllaon. ^,1890 

Jim  GarrolL 
f  Andy  Bo  wen.     Sept  U.  1800 

Bob  FitzsiminoiuL 
8  Jack  DemiiBey.  Jan.  U.  1801 

Gfd  McOarth  J. 
4  Tom  Warren.     SeptSS,  1801 

J.  Grtffio. 
SJ.  Urkln.  Nor.  10, 1801 

Bfily  Myer. 
6  Jim  GarroU.        Deo.  22, 1801 

Gal  MoCartby. 
T  Tom  Gallaffhan.  Jan.  27,  1882 

Bob  Fltaimmons.  . 

•  PatMaher.         Mar.  2^  1802 
Jas.  MoAulJjf. 

•  BUiy  Myer.         Sept.  ^  1882 
Geo.  Dixon,  a  negro. 

ID  J.  Skelly.  Sept  fi.  1802 

Ja8.Corbett. 

11  J  no.  Suliivan.    Sept.  7,  1802 
Billy  MoMUIan. 

12  Blliy  Hinds.        Mar.  2^  1808 
N.  Smith. 

18  J.  Qoddard.        Msr.  81, 1808 

Andy  Bowen. 
U  J.  Burke.  AprU  8,1808 

Andy  Bowen,  mulatto. 
18  J.  Everhardt.     May  0, 1888 

J.  Van  Heest. 
18  W.  Napier.         Sept.  20. 1896 

J.Gorman. 
17  J.  Levy.  Oct.  17,  1808 


$400  $800  $100 

8,000  ZfiOO  800 

10,000  0,000  1,000 

1,500  1,000  600 

2JW0  2,000  800 

8.000  4.500  600 

2,000  1,500  600 

10.000  0.000  1,000 

10.000  0,000  1,000 

7,600  7JS00    

28,000  28,000  — 

800  000  200 

10,000  8,600  tm 

2,600    1,260   1^660 

2,000    2,000    

2.000    1,700      800 

1,000       700      800 

$86;B0O880!06O$!u6O 

The  petition  further  and  finally  alleges 
that  in  conjunction  with  said  exhibitions  or 
prize  fights  the  defendant,  on  occasions  on 
which  same  occur,  operates  and  conducts  a 
bar  room  and  retail  liquor  establishment  upon 
its  premises,  without  paying  a  license  to  the 
state,  as  required  by  law. 

The  defendant  moved  to  dissolve  the  In- 
junction, on  seyeul  grounds,  to  wit :  (1) 
TLat  the  injunction  was  not  justified  by  the 
facts  and  allegations  contained  in  the  peti- 
tion. (2)  That  the  writ  was  improvidently 
issued,  and  without  cause.  (8)  That  the 
petition  sets  forth  no  cause  for  or  right  to  an 
injunction.  (4)  The  allegations  on  which 
the  injunction  was  demanded  are  untrue.  (5) 
That  the  plaintiff  is  estopped  by  her  conduct 
and  allegations  in  the  suit  of  same  title  as 
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the  Instant  one  for  the  recovery  of  a  license. 
Contemporaneously  therewith  the  defendant 
filed  exceptions  to  the  suit,  of  no  cause  of 
action,  prescription  of  one  year,  and  estoppel 
laid  on  aforesaid  record.  All  of  said  excep- 
tions were  cumulated  with  the  merits,  and 
tried  together,  the  defendant  haying  in  the 
mean  while  filed  an  answer,  alleging  that  it 
was  "and  is  a  solvent  and  existing  corpora- 
tion, lawfully  established,  and  is  in  the  legal 
and  actual  possession  of  all  its  property, 
righta,  and  privileges,  and  has  in  no  manner 
abandoned  the  same,  or  incurred  any  lia- 
bility to  forfeiture  thereof."  The  case  was 
tried  by  a  jury,  who  returned  a  verdict  in 
favor  of  the  defendant,  and  plaintiff  Ium.  ap- 
pealed. 

A  fair  summary  of  the  charees  made  by  ths 
plaintiff,  upon  the  proof  of  which  the  forfeit- 
ure of  defendant's  charter  and  the  perpetua- 
tion of  her  injunction  depend,  is  as  follows, 
to  wit:  First.  That  the  corporation  had  com- 
mitted acts  tUtra  tirei,  ana  transcended  the 
powers  conferred  upon  it  by  its  charter  and 
the  law,  by  encouraging  and  maintaining 
exhibitions  of  what  is  commonly  callea 
prize  fighting,"  in  violation  of  the  constita- 
tion  and  the  law.  Second.  That  the  defend- 
ant is  accustomed  to  offer  large  prizes  or  re- 
wards to  noted  pugilists,  and  its  arena  has 
been  the  scene  of  prize  fights  that  have  been 
participated  in  by  them,  intending  to  fight 
until  one  of  the  contestants  should  give  in 
from  sheer  exhaustion  or  injuries  received 
and  which  were  witnessed  by  large  as- 
semblies of  people,  unlawfully  congregated 
for  the  purpose  of  encouraging  same,  which 
assemblies  and  acts  constituted  public  nuis- 
ances, and  same  were  instigated  and  main- 
tained by  the  defendant  Third.  That  these 
exhibitions  have  attracted  a  large  number  of 
noted  thugs,  confidence  men,  and  criminal 
characters  from  other  cities  and  states,  thus 
endangering  the  public  peace.  Fourth.  That 
these  exhibitions  are,  and  have  been,  an  in- 
centive to  gambling,  and  large  sums  of 
money  have  oeen  wagered  and  staked  on  the 
result  thereof;  and  the  defendant  has  been 
offering  and  paying  large  sums  of  money  to 
noted  pugilists,  thus  causingthem  to  commit 
assault  and  battery.  Fifth.  That  in  con j  unc- 
tion with  said  exhibitions  or  prize  fights  the 
defendant  operates  a  bar  room  and  retail  liq- 
uor establishment  upon  its  premises,  with- 
out paying  a  license  to  the  state.  The  grava- 
men of  the  suit  is  found  in  the  first 
specification,  and  is  to  the  effect  that  the  de- 
fendant committed  acts  ultra  vire$  of  its 
charter,  by  encouragine  and  maintaining,  on 
its  premises,  and  within  its  club  room,  ** ex- 
hibitions of  what  is  commonly  called  prize 
fighting,  in  violation  of  the  constitution  and 
law,"  thus  making  its  acts  of  incorporation 
a  fraud  on  the  law.  The  remaining  four 
specifications  relate  to  the  collateral  incidents 
and  surrounding  circumstances  illustrative 
of  the  exhibitions,  as  an  aggravation  of  the 
charge  complained  of. 

The  solution  of  the  question  propounded 
by  this  action  depends-HF'irst,  upon  a  correct 
and  proper  interpretation  of  the  phrase  "ex- 
hibitions that  are  commonly  called  prize 
fights ;"  and,  second,  upon  a  Just  interprata* 
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tlon  of  the  laws  which  are  al leered  to  haye 
been  thereby  yiolated.  As  pointing  the  issue 
thus  formulated,  we  make  the  subjoined  ex- 
tract from  the  plaintiff's  brief,  yiz.  :  **The 
qaestioDS  at  issue  may  be  stated  thus :  Were 
tiieee  pugilistic  fights  for  Driases,  held  in  the 
arena  of  the  Olympic  Club,  within  the  le- 
gitimate objects  and  purposes  of  the  charter, 
or  were  they  such  abuses  of  its  franchises  as 
would  Justify  a  perpetual  injunction,  and  a 
decree  of  forfeiture  of  the  charter,  and  the  ap- 
pointment of  a  receiyer  to  sell  its  property 
and  distribute  its  proceeds  among  creditors 
and  stockholders?  Were  they  not  *what  are 
commonly  called  prize  fights'  and  did  not 
each  fight  constitute  the  crime  or  oSTense  of 
assault  and  battery  and  breach  of  the  peace, 
and  were  they  not  in  yiolation  of  the  law  and 

{mblic  policy  of  the  state?  Or  were  they 
awful  exhibitions  of  skill  in  boxing,  per- 
missible under  tlie  law,  or,  as  the  defendant 
Is  pleased  to  call  them,  'glove  contests,' 
whatever  precisely  that  may  mean?"  The 
provisions  of  Act  iTo.  25  of  1890  are  referred 
to  and  relied  upon  as  having  been  violated 
by  the  defendant,  and  same  are  distinctly  in- 
yoked  and  quoted  by  the  plaintiff's  counsel 
as  the  basis  of  this  proceeding.  That  act  is 
couched  in  the  followinsr  terms,  to  wit: 
"Act  No.  35,  1890.  Defining  the  crime  of 
prize  fighting,  and  to  provide  for  the  punish- 
ment thereof  in  and  out  of  the  state  of  Louisi- 
ana. Section  1.  Be  It  enacted  by  the  gene- 
ral assembly  of  the  state  of  Louisiana,  thit 
any  person  who  shall  send,  or  cause  to  be 
■ent.  publish  or  otherwise  make  known  a 
challenge  to  fight  what  is  commonly  called 
a  prize  fi^ht,  or  who  shall  accept  any  such 
challenge,  or  who  shall  engage  in  such  fight, 
or  act  as  trainer  for  any  such,  contemplatinir 
a  participation  in  such  fight,  and  any  such 
person  who  shall  act  as  aider  or  abettor, 
backer,  umpire,  second,  surgeon  or  assistant 
at  such  figh't,  or  in  preparation  for  such  fight, 
shall  upon  conviction  thereof,  be  deemed 
ffuilty  of  a  misdemeanor  and  be  punished  by 
imprisonment  in  the  parish  jail  for  not  more 
than  six  months  and  be  fined  not  more  than 
five  hundred  dollars."  Section  two  is  omit- 
ted, as  unimportant.  But  to  this  section  is 
appended  the  following  proviso,  to  wit: 
"Provided  this  act  shall  not  apply  to  exhi- 
bitions and  glove-contests,  between  human 
beings,  whicn  may  take  place  within  the 
rooms  of  regularly  chartered  athletic  clubs." 
Previous  to  the  promnlffation  of  this  act,  on 
the  26th  of  June,  1890,  an  ordinance  was 
adopted  by  the  city  council  of  New  Orleans, 
of  the  following  tenor  and  purpose,  to  wit : 
"Be  it  ordained  by  the  city  council  of  the 
city  of  New  Orleans,  that  Ordinance  No. 
1194  be.  and  the  same  is  hereby,  amended  so 
as  to  read  as  follows :    That  exhibitions  and 

Slove  contests  between  human  beings  for  the 
evelopment  of  muscular  strength  be  and  the 
fame  are  hereby  permitted  to  take  place 
within  the  rooms  of  all  regularly  chartered 
athletic  clube  in  the  city  of  New  Orleans, 
provided  that  at  the  time  when  said  exhibi- 
tions and  glove  contests  shall  take  place  that 
the  sale  or  giving  of  spiritous  liquors  in  said 
club  rooms  is  herehv  prohibited ;  and  pro- 
vided further,  that  all  such  exhibitions  and 
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glove  contests  shall  be  under  the  supervision 
of  the  police  authorities  of  the  city  of  New 
Orleans ;  and  provided  further,  that  a  glove 
weighing  not  less  than  five  ounces  shall  be 
used  in  such  exhibitions  or  contests ;  but 
under  no  circumstances  shall  this  ordinance 
l>e  construed  as  permitting  any  sparring  con- 
tests in  such  club  or  clubs  on  Sunday.  Pro- 
vided further,  that  for  each  exhibition  the 
parties  shall  be  required  to  donate  fifty  dol- 
lars for  fund  of  public  charities  of  New  Or- 
leans; and  that  a  good  and  solvent  bond  of 
five  hundred  dollars  cash  shall  be  given,  to 
be  forfeited  in  case  of  any  violation  of  said 
ordinance,  the  proceeds  of  said  forfeited  bond 
to  go  to  the  said  fund  of  public  charities." 
The  foregoing  ordinance  bears  the  numt)er 
4386,  0.  8..  and  was  adopted  by  the  city 
council  on  March  5,  1890.  It  was  with  di- 
rect reference  to  this  ordinance  and  the  act  of 
the  general  assembly  that  the  defendsnt  pro- 
cured an  amendment  to  its  original  charter, 
whereby,  on  the  16th  of  May,  1891,  it  was 
reincorporated  as  a  stock  company,  the  ob» 
jects  and  purposes  of  the  corporation  l>eing 
therein  enumerated  as  set  out  in  plaintiff's 
petition.  Vide  article  2  of  amended  charter. 
From  the  city  ordinance  it  appears,  **that 
exhibitions  and  glove  contests  between  human 
beings,  for  the  development  of  muscular 
strength,"  were  ''permitted  to  take  place 
within  rooms  of  regularly  chartered  athletic 
clubs  in  the  city  of  New  Orleans,"  coupled, 
however,  with  the  proviso  "that  all  such  ex- 
hibitions and  glove  contests  shall  be  under 
the  supervision  of  the  police  authorities," 
and  with  the  further  proviso  "that  a  elove 
weighing  not  less  than  five  ounces  shal]  be 
used  in  such  exhibitions  or  contests."  The 
denunciation  of  the  legislature  was  addressed 
to  "what  is  commonly  called  a  prize  fight," 
and  declares  that  any  one  who  shall  send  or 
accept  a  challenge  to  make  such  a  fieht  shall 
be  deemed  guilty  of  a  misdemeanor,  and 
punished  accordingly ;  but  it  was  careful  to 
insert  the  proviso  that  it  should  not  apply  to 
exhibitions  and  glove  contests  which  may 
take  place  in  regulaily  chartered  athletic 
clubs. 

Having  reproduced  the  allegations  of  the 
petition,  the  averments  of  the  answer,  the 
purport  of  the  argument,  the  provisions  of 
the  city  ordinance,  and  of  the  stiitute  of  the 

Seneral  assembly,  and  the  provisions  of  the 
efendant's  charter,  the  conclusion  is  plain 
that  our  decision  must  turn  upon  the  distinc- 
tion that  is  taken  in  the  statute  and  ordinance 
l>etween  a  clove  contest  and  what  is  com- 
monly called  a  prize  fight,  for  upon  this  dis- 
tinction depends  the  criminality  vel  nan  of 
the  contests  which  took  place  between  the 
combatants.  And  it  is  equally  clear  that, 
unless  these  combatants  are  proven  guilty  of 
the  acts  denounced  in  the  statute  as  misde- 
meanors, the  defendant  cannot  be  treated  as 
partieeps  eriminis,  and  its  charter  revoked, 
and  like  contests  enjoined.  This  brings  us 
to  the  consideration  of  the  evidence  that  was 
adduced  pro  et  eon  in  the  lower  court,  and 
the  various  rulings  of  the  judge  a  quo  with 
reference  to  admissibility  of  testimony,  and, 
as  a  preliminary  to  this  examination,  it  is 
well  to  incorporate  one  of  the  contracts  und6r 
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which  the  club  contests  occurred  as  the  best 
means  of  illustratine  its  character,  and  the 
following  is  selected  as  a  sample,  to  wit: 

'^ Olympic  Club.  Articles  of  Agreement 
between  Stanton  Abbott  and  Andrew  Bowen. 
We,  the  undersiened,  Statiton  Abbott,  of 
London,  England,  and  .Andrew  Bowen,  of 
New  Orleans,  La. ,  do  hereby  agree  to  engage 
in  a  glo7e  contest  to  a  finish  before  the 
Olympic  Club  of  New  Orleans,  La.,  on  No- 
vember 15th,  1898,  at  nine  o'clock  P.  M., 
sharp,  for  a  purse  of  two  thousand  five  hun- 
dred dollars,  the  winner  to  receive  two  thou- 
sand dollars  and  the  loser  five  hundred  dol- 
lars of  said  purse ;  said  Bowen  and  Abbott  to 
receive  each  three  hundred  dollars  for  ex- 
penses as  soon  as  forfeit  of  $500.00  is  de- 
posited with  the  Olympic  Club.  The  contest 
to  be  with  five  ounce  gloves,  and  according 
to  Marquis  of  Queensbury  rules.  The  club 
is  to  select  the  referee  and  official  time 
keeper,  each  of  us  reserving  the  right  to  ap- 
point a  time  keeper  to  represent  us,  said  time 
keeper  to  be  subject  to  the  approval  of  the 
club.  The  referee  shall  have  the  power  to 
stop  and  decide  the  contest  when  so  directed 
by  the  seconds  and  the  contest  committee. 
Should  either  of  us  commit  a  deliberate  foul, 
thereby  injuring  the  other's  chances  of  win- 
ning, the  one  so  doing  shall  lose  all  interest 
i  n  the  aforesaid  purse.  We  each  hereby  agree 
to  weigh  188  lbs.  at  the  ring  side  at  9  o'clock 
P.  M. ,  on  day  of  said  contest.  To  guarantee 
the  faithful  performance  of  the  above  obliga- 
tions, we  each  hereby  agree  to  deposit  the  sum 
of  five  hundred  dollars  in  the  hands  of  the 
Olympic  Club.  Should  either  of  us  fail  to 
appear  at  the  proper  time  and  place,  the  one 
so  doing  shall  forfeit  his  deposit  to  the  club. 
rSignedj  A.  Bowen.  Stanton  Abbott.  Jno. 
W.  Lyons.  Witnesses:  Thos.  C.  Ander- 
son. Alb.  Spitzfaden.  Teddy  Wilson.  Date, 
Sept.  25,  1893." 

During  the  progress  of  the  trial  question 
was  made  with  regard  to  the  admissibility 
of  testimony  on  the  part  of  the  defendant  as 
tending  to  show  a  difference  between  a  prize 
fight  and  a  glove  contest.  The  judge  a  gtto 
ruled  in  favor  of  the  defendant,  and  admitted 
the  evidence,  and  the  plaintiff  reserved  a  bill 
of  exceptions.  After  the  evidence  had  gone 
to  the  jury,  the  same  question  was  presented 
again,  in  certain  requested  instructions  to  the 
jury  that  were  presented  by  the  plaintiff's 
counsel,  and  refused  by  the  court.  To  be  ac- 
curate, we  will  incorporate  the  pertinent  por- 
tions of  the  charge  rea nested,  which  is  as 
follows,  viz.  :  "The  plaintiff  requests  the 
judge  to  charge  the  jury  as  follows :  (1)  The 
statute  of  this  state,  which  applies  to  both 
persons  and  corporations,  prohibits  prize 
fighting,  and  makes  it  a  penal  offense ;  and 
also  provides  that  this  statute  shall  not  apply 
to  exhibitions  and  glove  contests  between 
human  beinirs  which  may  take  place  within 
the  rooms  o~f  regularly  chartered  atbeletic 
clubs.  All  parts  of  this  statute,  as  well  as 
every  other  law,  must  be  so  construed  as  to 
harmonize  with  each  other,  and  I  charge  you, 
gentlemen  of  the  jury,  that  the  term  'prize 
fighting'  does  not  require  any  definition ;  it 
is  a  simple  term,  defined  in  all  the  diction- 
aries to  be  fighting  for  a  prize  or  reward  ;  and 
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if  the  jury  believe  from  the  evidence  that  the 
defendant  corporation  held  one  or  more  fights 
within  its  arena,  under  the  auspices  of  its 
officers  and  managers,  in  which  the  fighters 
were  offered  or  promised  a  prize  or  reward 
to  be  paid  to  the  victor,  or  either  of  them, 
such  a  fight  is  a  prize  fight,  within  the  mean- 
ing of  the  law,  and  is  unlawful,  whether  the 
combatants  wore  gloves  or  not.  It  matters 
not  what  the  rules  of  the  fight  were,  or  how 
they  were  clothed,  or  whether  any  portion! 
of  their  bodies  were  covered  or  uncovered. 
If  they  fought  to  a  finish  for  a  prise  or 
reward,  to  be  given  to  the  successful  com- 
batant, it  is  a  prize  fight,  within  the  meaning 
of  the  law,  and  the  verdict  must  be  for  the 
plaintiff."  The  legislature  connot  be  pre- 
sumed, in  prohibiting  prize  fighting,  tohav« 
enabled  any  one  to  escape  the  prohibitory  cr 
penal  clauses  of  the  statute  by  putting  on  and 
wearing  a  pair  of  gloves,  and  thereby  evad- 
ing the  penalty  prescribed  by  the  law  for  its 
infraction.  But,  to  our  thinking,  the  forego- 
ing requested  special  charge  was  modified, 
and  the  admissibility  of  such  evidence  (par- 
tially, at  least)  conceded,  by  the  third  and 
fourth  requested  special  charges,  which  are 
as  follows,  viz.  :  **  (8)  I  charge  you,  gentle- 
men of  the  jury,  that  if  from  the  evidence 
you  find  that  the  defendant  in  this  case  con- 
tracted or  agreed  with  certain  noted  pugilists, 
residing  here  or  coming  here  from  other  states 
or  countries,  to  engage  in  a  fight  for  a  prize 
or  reward,  in  the  arena  of  their  club,  and  at 
such  contests  the  fights  were  carried  on  to  a 
finish,  and  the  reward  previously  promised 
was  subsequently  paid  to  the  successful  com- 
batant, then  this  was  a  prize  fight,  and  your 
verdict  should  be  for  the  plaintiff.  If  it 
were  a  mere  exhibition  of  skill  in  sparring 
with  gloves,  not  calculated  to  do  great  bodily 
injury,  it  was  a  glove  contest,  within  the 
provision  of  the  law ;  but,  if  the  jury  believe 
from  the  evidence  that  the  parties  who  have 
engaged  in  these  contests  within  the  arena  of 
the  defendant  intended  to  fight  until  one  gave 
in  from  exhaustion  or  injuries  received,  it 
was  a  breach  of  the  law,  and  a  prize  fight, 
whether  the  combatants  fought  with  gloves 
or  not.  (4)  Gentlemen  of  the  jury,  you  are 
to  decide  this  case  from  the  evidence  adduced 
on  the  witness  stand  as  to  what  actually  oc- 
curred at  the  time  the  several  contests  or 
fights  referred  to  in  the  petition,  and  testified 
to  by  witnesses,  took  place,  and  not  by  your 
preconceived  opinions,  or  the  opinions  of  any 
other  person,  as  to  whether  these  contests 
were  prize  fights  or  not.  In  other  words,  you 
are  to  decide  this  case  upon  the  facts  proven 
by  the  testimony  of  the  witnesses  on  the 
stand,  and  the  law  as  given  to  you  by  tlie 
court,  and  not  in  accoraanoe  with  year  pre- 
conceived opinions,  or  according  to  the  opin* 
ions  of  any  one  else. "  Taken  collectively,  ws 
understand  the  objection  of  plaintiff's  coun- 
sel to  be  that  It  was  permissible  for  witnesses 
to  state  the  facts  and  incidents  which  actually 
occurred,  as  coming  within  the  range  of  their 
personal  knowledge  and  observation ;  but  thai 
It  was  not  permissible  for  them  to  give  their 
opinions,  based  upon  that  knowledge  and  in- 
formation, same  oeinff  a  conclusion  of  law, 
and  not  a  matter  lor  determination  by  expert 
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testimonj.  To  tbe  Jndn's  declination  to 
give  the  Jury  tliis  special  charge  no  bill  of 
exceptions   was  retained  on  behalf  of   the 

Elaintiff,  and  the  state  is  to  be  considered  as 
aving  abandoned  it,  and  acquiesced  in  the 
charge  that  was  given  by  the  judge,  and 
which  is  as  follows,  viz.  :  ** There  is  only 
one  question  for  the  Jury  to  decide,  and  that 
is  as  to  the  character  of  the  exhibitions  given 
at  the  Olympic  Club.  .  .  .  The  burden 
of  proof  is  on  the  plaintifT  to  make  out  its 
case.  The  defendant  is  charged  here  with 
having  violated  the  terms  and  conditions  of 
its  charter  by  having  given,  under  its  au- 
spices, what  are  commonly  called  prize 
fights.  The  defendant  resists  that  charge  on 
the  ground  of  a  proviso  in  the  law  which 
permits  glove  contests.  There  is,  then,  but 
one  question  before  you :  Does  the  evidence 
disclose  that  these  exhibitions  were  prize 
fights,  or  not,  or  does  the  evidence  disclose 
that  they  were  glove  contests  or  not?  Now, 
the  rule  of  interpretation  of  words  is  that 
they  must  be  received  according  to  their 
significance  in  common  use.  I  am  not  an  ex- 
pert, and  can  give  you  no  opinion  as  to  the 
significance  of  these  words.  You  must  de- 
termine for  yourselves  whether,  in  common 
parlance,  these  exhibitions  were  prize  fights 
or  glove  contests.  There  is  no  other  law  in 
this  case.  **  No  oblection  was  made  to  this 
charflre,  and  no  bill  of  exceptions  was  re- 
tained by  the  plaintiff  to  it.  When  the 
counsel  for  the  state  presented  the  aforesaid 
special  charges  the  judge  declined  to  give 
the  Jury  any  other  charge  than  the  one  above 
quoted,  stating,  however,  *"  that  this  is  not  a 
criminal  prosecution,  but  that  it  is  a  civil 
prosecution,  for  the  forfeiture  of  defendant's 
charter,"  reading  to  the  jury  Act  25  of  1890. 
The  acquiescence  of  the  plaintiff  in  the 
1udge*s  estimate  of  this  controversy  is  plainly 
indicated  by  the  paragraph  we  clipped  from 
its  brief  at  page  10,  which  we  reproduce  in 
this  connection  for  the  purpose  of  emphasiz- 
ing the  correctness  of  the  judge's  conclu- 
sions: *'Wei;p  they  not  what  arc  commonly 
called  prize  fights?  And  did  not  each  fight 
constitute  the  crime  or  offense  of  assault  and 
battery,  and  a  breach  of  the  peace?  And 
were  they  not  in  violation  of  the  law  and 

{mblic  policy  of  the  state?  Or  were  they 
awful  exhibitions  of  skill  in  boxing,  per- 
missible under  the  law ;  or,  as  the  defenaant 
is  pleased  to  call  them,  glove  contests,  what- 
ever, precisely,  that  may  mean?"  On  the  face 
of  the  statute  affainst  prize  fighting  (Act  25 
of  1890)  the  aenunciation  of  the  law  is 
against  ''any  person  who  shall  send,  or  cause 
to  be  sent,  publish,  or  otherwise  make  known, 
a  challenge  to  fight  what  is  commonly  called 
a  prize  fight,"  not  a  prize  fight  eo  nomine. 
And  that  denunciation  is  coupled  with  the 
proviso  *'that  this  act  shall  not  apply  to  ex- 
hibitions and  glove  contests  between  human 
beings  which  may  take  place  within  the 
rooms  of  regularly  chartered  athletic  clubs." 
That  la  the  only  statute  governing  such  con- 
tests or  exhibitions  to  which  we  have  been 
referred,  or  of  which  we  are  aware ;  and  it 
Is  control  I Inff,  and  conclusively  affirms  the 
eorrectness  of  ttia  Tiew  entertained  by  the 
district  Judge. 
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Accepting  this  as  the  correct  theory  of  this 
case,  it  is  manifest  that  the  judge  ruled  cor- 
rects in  admitting  the  evidence  objected  to. 
and  in  refusing  to  giye  tiie  special  charge  re- 
quested by  plaintiff's  counsel ;  for  it  cannot 
be  readily  perceived  on  what  theory  expert 
testimony  should  have  been  excluded  when 
the  main  question  for  the  Juir  to  determine 
was  the  proper  significance  of  **  what  is  com- 
monly called  a  prize  fight,"  as  contrmdis- 
ti nguished  from  a  **  glove  contest. "  Address- 
ing ourselves  to  the  definition  of  these  terms, 
we  are  to  ascertain  the  distinction  between 
them  in  common  parlance :  that  is  to  say,  to 
ascertain  their  true  significance  in  the  ver- 
nacular of  the  prize  ring  and  athletic  club, 
where  such  exhibitions  are  given.  Taking 
the  contract  between  Bowen  and  Abbott  as  a 
sample  of  the  articles  of  agreement  between 
the  contestants  before  the  (Tlympic  Club,  we 
find  that  it  declares  they  *'do  hereby  agree  to 
engage  in  a  glove  contest, "  and  that  it  further 
stipulates  that  ''the  contest  [is]  to  be  with 
five -ounce  gloves,  "and  ''according  to  Marquis 
of  Queensbury  rules. "  It  also  provides  that, 
if  either  party  shall  "commit  a  deliberate 
foul,  thereby  injuring  the  other's  chances  of 
winning,  the  one  so  doing  shall  lose  all  In- 
terest in  the  aforesaid  purse."  City  Ordin- 
ance No.  4386  provides^ that  exhibitions  and 
flove  contests  between  human  beings,  for  the 
evelopment  of  muscular  strength  be  and  the 
same  are  hereby  permitted  to  take  place 
within  the  rooms  of  all  regularly  chartered 
athletic  clubs  in  the  city  of  New  Orleans." 
That  ordinance  provides  further  that  in  such 
contests  "a  glove  weiffhinflr  not  less  than  five 
ounces  shall  be  used.^  We  have  extracted 
from  the  little  volume  enititled  "Billy  Ed- 
wards' Art  of  Boxing  and  Manual  Training," 
which  was  introduced  and  filed  in  evidence 
by  the  attorney  general  on  the  part  of  the 
plaintiff,  as  immediately  bearing  on  the  con- 
tracts of  the  Olympic  Club  contestants,  the 
Marquis  of  Queensbury  rules.  The  extract 
is  from  page  109,  and  is  as  follows,  to  wit: 
"The  Marquis  of  Queensbury  rules  for  the 
English  challenge  cups  (open  to  gentlemen 
amateurs).  .  .  .  Kule  4.  There  are  to  be 
three  Judges  appointed  by  the  committee. 
Rule  6.  That  the  boxing  is  to  take  place  in 
a  24  foot  rinff.  Rule  6.  That  no  wrestling, 
roughing,  or  nugging  the  ropes  [it  to]  be  al* 
lowed.  Rule  7.  That  each  heat  consist  of 
three  rounds,  with  one  minute  interval  be- 
tween each ;  the  duration  of  each  round  to  be 
at  the  discretion  of  the  Judges,  but  not  to 
exceed  five  minutes.  Rule  8.  Any  competitor 
not  coming  up  to  time  shall  be  deemed  to 
have  lost.  Rule  9.  That  no  shoes  or  boots 
with  spikes  or  sprigs  be  allowed.  .  .  . 
Contests  for  Endurance.  Rulel.  To  be  a  fair 
stand-up  boxing  match  in  a  24- foot  ring,  or 
as  near  that  size  as  practicJEible.  Rule  27  No 
wrestling  or  hugging  allowed.  The  rounds 
to  be  of  three  minutes  duration,  and  one 
minute  time.  Rule  8.  If  either  man  fall, 
through  weakness  or  otherwise,  he  must  get 
up  unassisted,  ten  seconds  to  be  allowed  him 
to  do  so,  the  other  man  to  retire  meanwhile 
to  his  comer ;  and  when  the  fallen  man  is  on 
his  lees  the  round  Is  to  be  resumed,  and  con* 
tlnued  until  the  three  minutes  have  expired ; 
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and,  if  one  man  fails  to  come  to  the  scratch 
in  the  ten  seconds  allowed,  it  shall  be  in  the 
power  of  the  referee  to  give  his  award  in 
favor  of  the  other  man.  Rule  4.  A  man 
hanging  on  the  ropes  in  a  helpless  state,  with 
his  toes  off  the  ground,  shall  be  considered 
down.  .  .  .  Rule  6.  The  gloves  [are]  to 
be  fair-sized  boxing  gloves  of  the  best  qual- 
ity, and  new.  .  .  .  Rule  8.  A  man  on 
one  knee  is  considered  down,  and,  if  struck, 
is  entitled  to  the  stakes. "  As  contradis- 
tinguished from  the  foregoing,  we  refer  to 
the  Manual  of  Billy  Edwards,  at  page  108  et 
$eq,,  containing  the  London  priz^  rin'g  rules, 
from  which  we  find  the  only  distinguishing 
features  to  be:  (1)  That  the  contests  are 
made  without  gloves  or  other  covering  for 
the  hands ;  (2)  that  the  fighting  boots  of  the 
contestants  are  provided  with  three  metal 
spikes,  which  are  one  eighth  of  an  inch  broad, 
and  extend  three  eighths  of  an  inch  from  the 
sole,  one  to  be  placed  on  each  side  of  the 
boot,  near  the  toe,  and  the  other  at  the  heel ; 
.  (8)  that  wrestling,  roughing,  and  huffging 
are  not  forbidden, — ^all  the  prohibitions  being 
attempts  to  inflict  injury  by  gouging,  tear- 
ing the  flesh  with  the  finder  nails,  and  bit- 
ins^.  Contests  under  the  London  prize  ring 
rules  are  usually  out  doors,  in  open  public 
view. 

With  these  rules  kept  in  view,  the  evidence 
will  disclose  whether  the  Olympic  contests 
were  glove  contests  or  prize  fights,  as  the 
major  part  of  the  witnesses  were  connoisseurs 
in  matters  of  this  sort,  if  not  experts,  scien- 
tifically speaking.  The  plaintiff  only  intro- 
duced four  witnesses, — gentlemen  who  had 
witnessed  some  of  these  contests  as  reporters 
of  the  newspapers, — whose  testimony  was 
chiefly  directed  to  the  consequences  of  them, 
rather  than  to  the  modus  operandi  of  their 
management.  But,  on  this  subject,  the  evi- 
dence of  the  defendant  is  full,  and  therefrom 
we  find  the  following  summary  of  facts,  and 
extracts  from  the  teAtimony  of  witnesses. 
During  the  examination  of  one  of  the  most 
prominent  of  the  witnesses  the  following  oc- 
curred, viz.  :  **  Q.  Have  you  ever  seen  any 
of  the  contests  at  the  Olympic  Club,  which 
are  sometimes  called  glove  contests,  and 
which  the  state  now  calls  prize  fights?  A, 
I  have  seen  several  of  them.  Q.  Can  you 
mention  any  of  the  names  of  the  contestants? 
A.  I  saw  the  Sulli  van-Corbett  contest ;  I  saw 
the  Fitzsimmons-Maher  contest;  and  I  saw 
the  contest  between  Bowen  and  Myer,  of  Ill- 
inois. Q.  Did  you  see  the  McCarthy- Warren 
contest?  A  Yes ;  I  saw  that  fight.  Q.  Take 
the  Corb^tt- Sullivan  fight,  and  describe  what 
you  saw  at  that  fight.  A,  Well,  I  saw  the 
gentlemen  come  into  the  ring,  and  take  re- 
spective comers  assigned  to  them,  and  pre- 
pare themselves  for  the  contest.  They  pre- 
pared themselves  by  divesting  themselves  of 
their  clothing,  except  [their]  trunks  and 
shoes,  and  covering  their  hands  with  gloves. 
Then,  after  the  other  preliminary  arraire- 
ments  were  made,  under  the  rules  and  regu 
lations  governing  the  contest,  time  was 
called,  and  they  were  then  engaged  in  their 
boxing  contest.  They  appeared  in  the  center 
of  the  ring,  and  commenced  the  boxing  ex- 
ercise—boxing against  each  other  the  best 
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way  they  could.  In  order  to  ttrike  one  an- 
other, and  to  get  what  advantage  they  could, 
under  the  rules  and  regulations  of  the  con- 
test, by  striking,  parrying:  blows,  dodging, 
or  retreating;  doing  all  they  could  in  thai 
way,  to  iaoe  themaelves  Jrom  injury,  and  to  ad' 
miniiter  injury  to  the  opposite  party,  in  m 
sporting  and  friendly  manner,  under  the  rute$ 
and  regulatione  for  that  eJiaraeter  of  eoniett, 
(Our  italics).  I  saw  then^  through  the  con- 
test, which  consisted  of  twenty-one  rounils  of 
tliree  minutes  each.  They  were  required  to 
remain  contesting  each  round  for  three  min- 
utes. After  each  round  they  were  given  one 
minute's  rest,  during  which  thev  were  re- 
freshed by  their  respective  attendants,  after 
which  the  contest  was  resumed  for  another 
three  minutes :  and  so  on  until  one  or  the  other 
eitlier  surrendered,  or  was  rendered  incapable 
to  the  call  of  the  contest.  Q.  Do  you  know 
anything  of  what  is  commonly  called  boxine? 
A,  Yes.  sir.  Q.  liave  you  any  skill  in  it, 
yourself?  A.  Not  a  great  deal.  I  have 
boxed  some  in  former  years.  Q.  Do  you  feel 
competent  to  define  the  physical  act  that  these 
men  committed?  A,  I  will  say,  then, 
.  .  .  tliat  what  I  saw  is  what  I  would  call 
boxing,  to  determine  the  superior  excellence, 
science,  and  endurance  of  the  parties  to  the 
contest.  They  were  governed  by  certai  n  rules 
and  regulations  which  had  been  prescribed. 
And  each  contestant  is  compelled  to  conform 
to  those  rules  and  regulations,  and  while  do- 
in^  so  they  use  all  the  skiU  and  strength  in 
their  possession,  each  endeavoring  to  strike 
the  other,  using  all  tactics  in  their  posses- 
sion, in  order  to  defend  themselves  from  the 
blows  of  eadi  other.  And  tliey  do  this,  as  I 
said  before,  by  retreating,  by  dodging,  and 
by  parrying  the  blows.  It  is  very  seldom 
that  either  one  of  them  gets  a  square,  direct 
hard  blow,  because  the  blow  is  eitlier  parried, 
or  dodffed,  or  they  retreat,  or  tliev  cloee  in 
to  each' other,  and  lock  arms,  in  ortler  to  pro- 
tect themselves  from  the  force  of  the  blow. 
That  is  the  case  in  the  exercise  of  boxing.^ 
whether  it  is  for  fun,  for  a  prize,  or  other- 
wise, it  is  the  same  charactei'  of  exercise. 
Q,  Ton  used  the  word  'skill. '  What  do  you 
mean  by  that?  A,  I  mean  that  skill  or 
science  or  expertness  of  the  psrtics  to  defend 
themselves  each  from  the  blows  of  the  other, 
and  at  the  same  time  to  strike  the  other.  It 
is  an  exercise  that  is  capable  of  being  carried 
to  a  very  high  degree  of  skill  and  science, 
both  in  the  manner  of  striking,  and  in  the 
manner  of  defending,  retreating,  and  dodg- 
ing ;  all  of  which  make  up  the  whole  exer- 
cise. It  is  a  contest  for  physical  supremacy, 
physical  superiority,  endurance,  skill,  and 
strength.  Q.  It  is  also  called  *the  manly 
art  of  self-defense, '  is  it  not?  A,  Yea ;  the 
manly  art  of  self-defense.  That  is  a  com- 
prehensive term  applied  to  the  art  of  box- 
ing. .  .  .  Q.  Did  you  ever  see  a  prize 
fight,  commonly  so  called?  A>  Yes,  sir. 
Q.  Which  one  did  you  see?  ^.1  saw  the 
Sullivan- Ryan  fight.  That  is  the  only  prize 
fight  that  I  ever  saw.  Q.  Is  the^e  any  dif- 
ference between  that  contest  and  the  con- 
tests you  have  seen  in  the  Olympic  Club? 
A.  I  can  state  the  facts,  and  what  was  dona 
at  the  contest  between  Sullivan  and  Byan. 
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They  enteaed^  ring  similar  to  that  of  the 
other  coDtestff  we  have  been  speakirur  of,  but 
they  were  differently  prepared.  They  had 
naked  fiats,  and  they  continued  the  contest  in 
a  more  severe  manner,  and  continued  the 
exercise  until  one  or  the  other  had  fallen  or 
was  knocked  down.  Then  they  were  al- 
lowed to  wrestle,  and  they  were  allowed  to 
fall  upon  one  another,  when  they  did  [falll. 
They  were  allowed  to  take  advantage  in  their 
efforts  to  strike  or  injure  each  other  that  they 
were  not  allowed  to  do  in  the  other  contests 
of  which  we  have  been  speaking.  Then,  as 
soon  as  the  round  had  been  completed  by 
either  one  of  them  falling,  they  then  retired 
to  their  respective  comers,  but  only  for  a 
half- minute's  rest,  when  time  was  called. 
Q.  By  the  Court :  That  was  in  case  of  the 
Sill li van  and  Kyan  contest?  A.  Tes,  sir. 
They  only  had  a  half  a  minute's  rest  after 
each  round,  and  a  round  continued  up  to  the 
point  when  either  of  them  fell,  either  of  his 
own  volition  or  from  the  effect  of  a  blow,  a 
slap,  or  a  wrestle.  The  contest  continued  in 
that  way  until  one  of  them  had  gained  suffi- 
cient superiority  over  the  other  to  justify  the 
other's  seconds  to  throw  up  the  sponge.  That 
contest.  I  think,  lasted  seven  rounds,  when 
the  seconds  of  Ryan  threw  up  the  sponge; 
tiiat  is,  simply  surrendered  the  contest,  and 
admitted  that  Mr.  Sullivan  was  the  superior 
pugilist.  .  .  .  Q.  Were  the  contestants 
arrayed  as  they  were  in  the  contest  before  tho 
Olympic  Club?  .  A.  No.  The  shoes  were 
heavier,  and  they  were  allowed  to  have  spikes 
in  their  shoes,  and  their  hands  were  not 
gloved.  .  .  .  Q.  Did  the  Sullivan- Ryan 
contest  that  vou  speak  of  take  place  in  the 
open  air?  A,  Yes.  It  took  place  in  the  open 
air.  .  .  .  Q.  Were  any  of  the  contestants 
injured  in  any  of  those  contests  which  yon 
witnessed  at  the  Olympic  Club?  A.  Iniome 
cases  they  received  slight  injuries.  Q. 
Whereabouts?  A.  In  the  Maher-Fitzsim- 
mions  fight  Maher  received  a  slight  injury 
by  the  bruising  of  his  lip,  and  perhaps  a 
little  to  the  nose ;  sufficient  to  cause  some 
little  flow  of  blood.  It  is  claimed,  quite  a 
considerable  of  a  flow  of  blood.  I  saw  some 
blood,  but  I  saw  no  serious  injuiy,  Q.  Tou 
■aw  no  serious  injurv  to  any  one?  A.  I  have 
never  seen  any  one  of  the  contestants  seriously 
injured.  Q.  Have  you  witnessed  those  con- 
testa  from  beginning  to  end?  A.  Tes.  I 
have  witnessed  all  the  principal  contests  we 
have  bad  here,  from  beginning  to  end."  We 
have  selected  the  testimony  of  this  particular 
witness,  because  of  his  being  a  tvpical  re- 
presentative of  the  conservative  element  of 
this  community,  the  president  of  a  college, 
and  a  man  apparently  possessed  of  accurate 
and  careful  information  on  the  subject,  as 
furnishing  the  most  concise  expose  of  the 
Olympic  Club  contests,  as  he  seems  to  have 
witnessed  the  greater  number  of  them,  and 
closely  observed  them  from  a  scientific  stand- 
point. 

The  next  witness  to  whose  evidence  our  at- 
tention has  been  attracted  is  a  prominent  city 
official,  who  states  that  he  has  seen  nearly 
all  of  the  contests  at  the  Olympic  Club,  and 
specially  mentions  the  SuUivan-Corbett  con- 
tcsL  He  says  that  he  witnessed  the  Sullivan- 
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Ryan  fight  at  Mississippi  Oity,  Mtn.,  and 
Sullivan-Kilrain  fight  at  Ricbburcr,  Miss., 
and  says  they  were  prize,  fights.  **  Q.  Now, 
will  you  kindly  tell  me  what,  if  any,  dif- 
ference there  was  between  that  prize  fight  be- 
tween Sullivan  and  Eilrain  and  the  contests 
which  you  saw  at  the  Olympic  Club?  A. 
Well,  the  rules  for  sparring  contests  are  not 
observed  in  the  London  prize  ring  rules.  For 
instance,  in  a  glove  contest,  the  rules  require 
that  when  the  contestants  come  together  and 
clinch,  they  must  separate,  and,  if  they  do 
not,  the  referee  separates  them  by  force.  But 
you  cannot  do  that  under  the  London  prize 
ring  rules.  Under  the  London  prize  rinff 
rules  the  contestants  can  clinch  ana  stand  and 
thump  and  punish  until  one  or  the  other  goes 
down.  That  is  not  tolerated  in  a  glove  con* 
test.  Then,  under  the  London  prize  ring 
rules,  they  are  not  limited  as  to  the  time 
they  shall  have  for  each  round.  In  a  glove 
contest  they  are.    Then,  under  the  London 

ftrizering  rules,  they  wear  spiked  shoes,  and 
n  those  contests  they  are  not  allowed  to  use 
them.  Under  the  London  prize  ring  rules 
they  fight  with  the  bare  knuckles,  while  in 
these  contests  they  must  wear  gloves  weigh- 
ing not  less  than  five  ounces, "  etc. 

The  next  witness  whose  testimony  has  at- 
tracted our  notice  is  a  prominent  lawyer, 
who  furnishes  a  like  description  of  the  Olym- 
pic contests  as  the  first  witness  did.  He  says 
these  contests  were  conducted  with  a  hiarh 
degree  of  skill ;  the  participants  exhibiting 
a  firreat  deal  of  skill.  The  men  who  partici- 
pated in  those  contests  were  men  of  scientific 
training,  almost  without  an  exception.  He 
does  not  think  any  of  the  contestants  were 
hurt  very  much.  He  saw  one  or  two  of  them 
bleeding  from  the  nose  or  mouth,  and  pos- 
sibly saw  one  bleeding  from  the  ear.  States 
that  he  witnessed  the  Sullivan-Kilrain  fight 
in  Mississippi,  and  describes  it  very  much 
as  the  second  wi^ess  does.  The  next  wit- 
ness is  a  police  commissioner,  and  he  was 
present  ana  witnessed  most  all  the  contests 
which  took  place  at  the  Olympic  Club. 
Having  heard  the  testimony  of  the  last  pre- 
ceding witness,  he  corroborates  it  in  every 
particular.  States  that  he  considers  the  con- 
test between  Corbett  and  Sullivan  as  one  of 
the  greatest  fights  that  ever  took  place,  as 
far  as  skill  and  science  were  concerned.  The 
next  witness  is  a  leading  lawyer  of  the  New 
Orleans  bar.  He  states  that  he  witnessed 
several  of  the  Olympic  Club  contests,  and 
instances  the  Corbett  Sullivan  contest,  which 
he  describes  much  in  the  same  manner  as 
other  witnesses  have  done.  That  he  saw 
nothing  that  was  objectionable  or  brutal  in 
that  contest.  He  testifies — as  other  witnesses 
had  done — that  the  assemblage  of  people  who 
witnessed  these  contests  was  orderly  and 
well-behaved ;  or,  as  the  first  witness  states, 
these  assemblages  of  people,  in  point  of  per- 
sonal  respectability  and  behavior,  were  above 
the  average  of  ordinary  political  assem- 
blages. He  states  he  heard  the  testimony 
of  the  third  witness,  and  corroborates  ft 
throughout.  This  witness  is  a  member  of 
the  school  board,  and  a  gentleman  of  first  re- 
spectability. The  next  witness  is  also  t 
prominent  city  lawyer  of  high  reputation. 


400 


LoUIBIAlff A  SUFBBMB  OOUBT. 


Apr.. 


and  a  man  of  affairs.  He  states  that  he  has 
witnessed  quite  a  number  of  the  Olympic 
Club  contests,  and  -his  description  of  them, 
and  the  manner  in  which  thej  were  con- 
ducted, is  quite  the  same  as  that  of  other 
witnesses  whose  testimony  we  have  com- 
mented on.  His  description  of  the  effect  of 
these  contests  upon  the  contestants  physically 
is  quite  unique.  **  Q.  The  exhibitions  which 
you  have  described,  were  they  at  any  time 
bloody,  or  was  blood  shed  during  any  of  those 
contests?  A,  Well,  when  two  men  Ret  op- 
posite to  each  other  and  begin  bozinff,  un- 
less one  has  a  pretty  tough  nose,  there  Is  go- 
ing to  be  a  bloody  nose.  I  have  had  a  bloody 
nose  myself  twenty  times,  when  I  was  tak- 
ing boxing  lessons,  **  etc.  With  re^^ard  to 
the- cruelty  or  brutality  of  the  Olympic  con- 
tests this  witness'  statement  is  also  quite 
unique.  **  Q.  Was  there  anything  brutal  or 
Inhuman  about  it?  A.  In  my  judgment,  no, 
sir.  As  compared  with  that  popular  same 
nowadays  known  as  football,  which  I  think 
the  American  people  have  gone  crazy  about, 
the  contests  that  1  have  seen  at  the  Olympic 
Club  are  superior  in  every  respect,  and  in 
point  of  humanity  and  as  appealing  to  the 
aesthetic  senses,"  etc  He  states  that  the 
contestants  were  scientific  and  artistic  in  the 
management  of  their  hands.  They  were  ex- 
perts in  boxing.  It  is  commonly  called 
*'the  manly  art  of  self-defense,'  both  in 
England  and  in  this  country."  Quite  a 
number  of  other  witnessea— lawyers,  doctors, 
and  professional  experts — were  called,  and 
gave  evidence  quite  in  line  with  the  state- 
ments we  have  detailed. 

On  the  other  hand,  a  fair  summary  of  the 
testimony  of  the  plaintiff's  witnesses  does 
not  materially  differ  from  that  of  the  de- 
fendant's except  as  to  the  manner  and  result 
of  these  contests.  One  witness  states  that  he 
saw  blood  running  from  the  ear  of  one  of  the 
contestants  in  the  Goddard- Smith  contest, — 
*'ju8t  a  little."  He  speaks  of  the  Fitzsim- 
nTons-Maher  fight  as  *^a  bloody  fight. "  He 
says  that  in  the  Sullivan-Corbett  contest 
Sullivan  bled  at  the  mouth  and  nose.  He 
says  that  in  the  McCarthy -Callaghan  contest 
the  lip  of  the  former  was  much  swollen. 
Another  witness  speaks  of  some  of  the  con- 
testants shedding  blood,  but  his  memory  of 
details  was  not  accurate.  The  case  of  Maher, 
in  the  contest  with  Fitzsimmons,  is  the  only 
one  about  which  he  is  at  all  positive.  The 
following  cross-examination  of  this  witness 
is  worthy  of  note  as  characterizing  these  con- 
tests, viz. :  ^  Q.  Did  you  see  any  of  those 
men  bite  each  other?  A.  No.  sir.  Q.  Did 
you  see  them  wrestle  with  each  other,  throw 
each  other  down,  or  jump  on  one  another? 
A.  No,  not  intentionally.     0.  This  butting 

Sou  spoke  of  on  the  part  of  Smith  was  acci- 
entafly  done,  was  it  not?  A.  I  don't  think 
he  fought  fairly.  Q.  Tou  don't  think  he 
was  a  fair  fighter?  A.  No,  sir.  Q,  The  ref- 
eree haii  to  stop  them?  ^1.  They  warned  him 
two  or  three  times  about  it.  Q.  But  there 
was  no  kickinff  of  each  other?  A,  No,  sir. 
Q.  They  fought,  I  understand,  with  five- 
ounce  gloves?  A,  Yes.  Q.  They  squared 
themselves  for  the  fight,  and  from  that  mo- 
ment on  it  was  give  and  take?  A,  Tes.  Q, 
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Each  man  trying  to  land  his  blows  above  a 
certain  point?  A,  Tes.  Q,  Above  his  beltt 
A.  Tes.  Q.  And  they  used  their  hands,  and 
nothing  but  their  h'ands,  until  the  gong 
struck  *time'  for  the  fighting  to  end?  O, 
And  the  round  lasted  three  minutes?  JL 
Tes." 

The  testimony  of  the  other  witneei  of  th* 
plaintiff  is  much  of  the  same  tenor  aa  that 
of  the  two  whose  evidence  we  have  quoted, 
and  little  is  left  us  to  say  in  the  way  of  ooofi- 
ment.  We  have  onl  v  to  answer  for  ouraelves 
the  question  the  judge's  charge  propounded 
to  the  jnry :  Does  the  evidence  show  that 
these  exhibitions  were  what  are  common  It 
called  prize  fights  or  glove  contests?  We 
are  to  make  answer  to  the  questions  pro- 
pounded by  the  state  of  Louisiana  through 
her  attorney  general,  viz. :  Were  those  con- 
tests  what  are  commonly  called  prize  fights? 
And  did  each  fight  constitute  an  assault  and 
battery,  and  a  breach  of  the  peace?  And 
were  thev  or  not  in  violation  of  the  law  and 
the  public  policy  of  thn  state?  Or  were  they 
lawiul  exhibitions  of  skill  in  boxing,  per- 
missible under  the  law,  or,  as  the  deirenaant 
puts  it,  glove  contests,  recognized  by  law? 
We  have  only  to  recur  to  tne  instructions 
that  plaintiff's  counsel  requested  the  judge 
to  give  in  charge  to  jury  for  a  guide  In 
making  answer  to  these  queries.  They  say : 
''If  it  were  a  mere  exhibition  of  skill  in 
sparring  with  cloves,  not  ecUeukUed  to  do  frtat 
bodily  injury,  it  was  a  glove  contest,  within 
the  provision  of  the  law. "  They  further  say : 
**  Gentlemen  of  the  jurv,  you  are  to  decide 
this  case  from  the  evidence  adduced  on  the 
witness  stand  as  to  what  aetually  oecurred  at 
the  time  the  several  contests  or  fights  referred 
to  in  the  petition  and  testified  to  by  witness 
[took  place],  and  not  be  your  preconceived 
opinions,  or  the  opinions  of  any  otlier  per- 
son, as  to  whether  these  were  prize  fights  or 
not.  In  other  words,  you  are  to  deciae  this 
case  upon  theJactM  proven  by  the  teetimony  of 
the  mtnesi  on  the  itandy  and  the  late  ae  given 
you  by  the  court,  and  not  in  accordance  with 
your  preconceived  opinions  or  the  opinions 
of  any  one  else."  (Our  italics.)  Testing 
the  issue  presented  by  the  evidence  we  have 
detailed— and  it  is  of  a  kind  that  all  of  the 
evidence  is— and  the  law  as  given  by  the 
court  (and  that  was  the  reading  to  the  jury 
of  Act  36  of  1890),  and  there  is  only  one 
conclusion  to  which  we  could  come,  and  that 
is  the  one  at  which  the  jury  arrived,  to  wit, 
that  the  Olympic  Club  contests  were  ordinary 
glove  contests,  within  the  terms  of  that  stat- 
ute, and  not  **  what  are  commonly  called  prize 
fights."  Coming  within  the  provisions  of  a 
special  statute,  such  contests  could  not  be 
esteemed  assaults  and  batteries,  or  as  breaches 
of  the  peace,  unless  the  evidence  should  dis- 
close that  they  were  calculated  ^to  do  mat 
bodilv  injury."  But  the  evidence  will  be 
examined  in  vain  for  any  such  proof,  for  its 
substance  and  general  tenor  is  to  the  effect 
that  those  contests  were  but  trials  of  the  skill 
and  power  of  physical  endurance  between 
well-equipped  athletes;  and  that,  being 
trained  in  this  so-called  ''manly  art  of  aelf- 
defense,"  it  was  matter  next  to  an  impossi- 
bility for  one  of  the  contestants  to  adminiater. 
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"above  the  belt"  of  the  other,  any  serious 
physical  punishmeDt,  fighting  as  they  did 
with  five-ounce  gloves.  That  a  nnee  was  oc- 
casionally made  to  bleed,  that  now  and  then 
a  lip  was  left  in  a  swollen  condition,  or  the 
face  somewhat  bruised  and  disfigured,  does 
not  alter  the  case,  as  like  occurrences  are  apt 
to  take  place  in  bozinff,  fencin^c,  or  in  foot- 
ball. As  the  state  of  Louisiana  is  in  court 
seeking  the  forfeiture  of  the  defendant's 
charter  on  the  ground  that  the  corporation 
has  committed  acts  ultra  vires  of  its  charter, 
and  is  met  with  the  provisions  of  an  act  of 
her  own  legislature,  which  in  terms  author- 
izes just  such  contest  as  the  witnesses  describe 
the  Olympic  contests  to  have  been,  this  court 
must  be  excused  for  declining  to  disturb  the 
finding  of  the  jury  on  the  facts  in  favor  of 
the  defendant.  If,  indeed,  such  contests  are 
violative  of  good  morals  and  a  sound  public 
policy,  the  matter  comes  plainly  within  the 
prerogative  of  the  legislative  department  of 
the  government,  whi^h  alone  can  be  looked 
to  for  relief.  As  the  suit  is  9ui  generis,  the 
decision  of  which  depends  upon  the  interpre- 
tation of  a  special  statute  of  this  state,  au- 
thorities and  decisions  of  the  courts  of  other 
states  and  countries  would  be  examined  in 
vain,  for  the  question  Is  one  of  fact. 
Judgment  affirmed. 

Hiller*  /.,  takes  no  part  In  this  opinion, 
not  being  a  member  of  the  court  at  the  time 
the  cause  was  argued  and  submitted. 

NiehoUs*  Oh,  «/.,  dissenting  in 'part  and 
concurring  in  part : 

The  acts  prohibited  and  made  criminal  by 
Act  No.  25  of  1890  are  prize  fights,  not.  as 
defined  by  professional  pugilists,  but  as  com- 
monly known  and  understood.  This  appears 
by  the  very  wordine  of  the  statute.  Fights 
which  would  be  prize  fights  in  the  popular 
acceptation  of  those  words  should  they  take 
place  outside  of  a  club  do  not  cease  to  be 
such,  nor  are  they  saved  from  criminality, 
because  they  take  place  within  the  inclosures 
of  an  incorporated  club,  and  held  under  its 
auspices.  This  will  scarcely  be  denied. 
Any  construction  of  the  statute,  or  any  por- 
tion of  the  statute,  which  would  lead  up  to 
and  carry  with  it  as  the  result  of  the  construc- 
tion that  prize  fights  as  commonly  known  are 
any  less  prohibited  inside  than  they  are  out- 
side of  a  club,  is,  in  my  opinion,  wrong, 
would  convert  a  prohibitory  preventive  stat- 
ute actually  into  a  permissive  one,  and  de- 
feat the  object  and  purpose  of  the  law,  not 
only  as  ascertained  from  its  language,  but 
as  actually  intended  by  those  who  took  part 
in  and  were  responsible  for  its  enactment. 
Olove  contests  are  referred  to  and  permitted 
in  the  proviso  of  the  statute,  but,  whatever 
may  be  the  technical  meaning  of  those  words 
and  the  technical  character  of  those  contests, 
those  which  are  referred  to  in  this  statute 
are  necessarily  those  of  such  character,  and 
entered  into  under  such  circumstances,  as  to 
keep  the  fighting  all  the  time  outside  of  prize 
fighting  as  understood  by  the  people  at  large. 
If  the  glove  contest,  such  as  they  were  in 
this  club,  would  have  brought  the  contest- 
ants within  the  grasp  of  the  statute  bad  they 
taken  place  outside  of  the  club,  the  same 
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contests  inside  a  club  will  not  protect  thenou 
The  mere  place  of  exhibition  and  the  patron- 
age of  a  club  does  not  legally  save  the  situa- 
tion. It  is  the  popular  idea  of  prize  fighting, 
and  the  common  meaning  of  those  words, 
and  not  the  ideas  of  profrssional  sportsmen, 
which  are  to  control  courts  in  dealing  with 
criminality  in  this  matter.  We  are  not  deal- 
ing with  prize  fighting  and  glove  contests 
technically,  but  from  the  standpoint  from 
whioii  the  law  directs  us  to  view  them, — 
prize  fights  from  the  standpoint  of  what  are 
so  considered  by  the  people  at  large,  and 
glove  contests  as' necessarily  subordinated  to 
prize  fights  as  so  viewed.  I  am  of  the  opin- 
ion that  testimony  as  to  what  constitutes 
prize  fighting  and  what  glove  contests  in  a 
''technicar  sense  was  irrelevant  to  the  issue 
before  the  court;  that  it  should  have  been 
excluded,  but  that,  having  been  admitted, 
it  should  carry  no  weight.  I  am  of  the  opin 
ion  that  the  contests  which  have  been  per 
mitted  to  take  place  in  the  Olympic  Club 
fall  under  the  prohibitory  terms  of  the  law, 
and  that  their  further  continuance  should  be 
checked  by  injunction.  I  do  not  think  the 
charter  of  the  club  should  be  forfeited.  I 
concur  in  part  with  and  dissent  in  part  from 
the  decision  rendered. 

Breavz,  J.  concurring : 

The  crime  of  prize  fighting  is  defined  with 
great  particularity.  The  penalty  is  clearly 
set  forth.  No  one  shall  send  or  make  known 
a  challenge  to  fight  what  is  commonly  known 
as  a  prize  fight,  and  no  one  shall  engage  in 
such  a  fight.  The  penalty  is  fine  and  im- 
prisonment. After  defining  the  crime,  the 
act  contains  a  permissive  clause,  applying 
to  exhibitions  and  glove  contesta,  within 
rooms  of  regularly  chartered  athletic  clubs. 
It  does  not  refer  to  mere  boxing  with  padded 
gloves,  which  may  be  practical  for  exercise, 
without  the  necessity  of  resorting  to  the 
rooms  of  a  chartered  club.  The  most  extrav- 
agant interpretation  would  not  include  such 
exercises  within  the  definition  of  a  prize 
fight.  After  denouncing  a  prize  fight,  the 
law  expressly  excepts  exhibitions  and  glove 
contests  under  the  auspices  of  chartered  ath- 
letic clubs.  The  character  of  these  glove 
contests  were  known  at  the  time,  and  miuit 
have  been  incorporated  in  the  law,  only  be- 
(!ause  it  was  well  known  that  it  woula  ex- 
clude them  from  the  denunciation  of  a  prize 
fight.  If  that  was  not  the  purpose,  the  pro- 
viso has  no  meaning.  It  Is  a  question  of 
legislation.  To  the  legislature  all  legislative 
power  is  granted.  Courts,  however  pleasant 
to  contemplate  and  inviting  it  may  be  at 
times,  are  not  authorized  to  decree  that  one 
enterprise  shall  be  favored  by  their  decree, 
even  beyond  the  law,  because  the  purpose  in 
their  opinion  is  praiseworthy,  and  should  re- 
ceive encouragement.  Nor  are  they  author- 
ized to  make  nugatory  a  law  they  deem  can- 
not be  sustained  on  principles  of  propriety. 
The  legislature  must  be  its  own  arbiter  as  to 
whether  glove  contests  shall  be  prohibited. 
Its  laws  in  this  as  in  all  other  cases  must  be 
interpreted  by  those  rules  which  regulate  the 
decisions  of  judicial  tribunals.  I  assent  to 
the  decision  entered  in  this  cause. 


488 


iLLENon  SuPBDiB  Ck>umT. 


Oct.. 


A  petition  for  rehearine  wae  subsequently 
filed  in  response  to  whicm  on  May  7,  1804, 
the  following  opinion  was  delivered : 

On  a  re  examination  of  this  case  we  have 
reached  the  conclusion  that  expert  testimony 
was  improDerty  admitted  at  the  trial,  which 
may  have  influenced  the  yerdict  of  tlie  Jury, 
and  the  interests  of  all  parties  will  be  best 
subserved  by  remanding  the  cause,  with  in- 
structions to  the  judge  a  quo  to  disallow 
such  evidence.  But,  as  we  are  satisfied  that 
in  no  event  should  the  charter  of  the  defend- 
ant be  forfeited,  so  much  of  the  decree  as 
appertains  thereto  will  remain  undisturbed ; 


our  decree  being  in  all  other  rospecia  v»- 
versed,  and  the  cause  remanded  for  a  new 
trial.  It  is  therefore  ordered  and  decreed 
that  our  former  decree  be  annulled,  except 
as  to  the  forfeiture  of  the  defendant's  charter, 
which  is  left  in  full  force;  and  it  is  furilier 
ordered  and  decreed  that  the  remaining  la- 
sues  in  the  cause  be  remanded  to  the  lower 
court  for  a  new  trial  accord  ins;  to  law  and 
the  views  herein  expressed,  the  aefendant  and 
appellee  to  pay  the  costs  of  appeal ;  tbcise  of 
the  lower  court  to  await  final  trial  Uierelii. 
Eehoaring  refuted. 


ILLINOIS  SUPREME  COURT. 


NORTH    A  SOUTH   ROLLINQ   STOCK 
CO.,  Appt., 

V. 

PEOPLE  of  the  State  of  Illinois  ex  rd,,  M. 
W.  SCHAEFER,  State's  Attorney. 

aa  m.  ol) 

!•  Tlie  existence  of  m  eorporatton  la 
admitted  by  filing  an  Inf  ormatioD  against  it  by 
its  corporate  name  to  prooure  a  forfeiture  of  its 
charter. 

S«  The  burden  of  ahowinff  that  m  eor- 
poratton  hae  ecMnaiitted  or  ooiitted 
acts  which  amount  to  a  surrender  or  forfeiture 
of  its  rights  and  privllegee  Is  upon  the  one  seek- 
ing a  Judgment  of  ouster  for  that  reason. 

8.  Aehari^offiUselyaadfrandiileiitlar 
patAng  as  a  domestle  eorporatioa 
!  when  it  had  in  fiaet  miifrated  to  a  foreign 
state  is  not  shown  by  the  Cscts  that  the  local  of- 
fice is  not  at  all  times  open  and  the  books  are 
not  always  there,  if  the  corporate  property  is 
within  the  state  and  the  ofBoers  and  hooks  are 
frequently  at  the  office,  at  least  as  often  as  the 
businesB  requires. 

4.  If  onreeidence  of  the  oflleers*  dire^ 
tors,  and  stockholders  of  a  domestie 
corporation  Is  not,  In  the  abeence  of  statu- 
tory requirements,  express  or  implied,  a  ground 
for  forfeiture  of  its  f ranoUsesL 

0.  Tlie  mere  tket  tiiat  the  booioB  of  a 
corporation  have  been  kept  most  of 
the  time  in  a  forei^^  state*  contrary  to 
a  statutory  requirement,  is  not  sufficient  cause ' 


to  forfeit  its  franchises,  tf  the  two  pfaoesof  looa- 
tion  are  but  a  short  distance  apart  across  the 
boundary  line  and  they  have  been  produced  ai 
the  principal  office  whienever  anyone  eodtled 
to  do  so  desired  to  see  them. 

6.  Ifeglectof  theoiilcersofacorpor^" 
tion  to  hawe  its  propertgr  listed  f osp 
taxation  Is  not  sufficient  cause  for  a  f orf eituie 
of  its  franchises. 

(October  27. 1808L> 

A  PPEAL  by  defendant  from  a  jadgment  of 
H.  the  City  Court  of  East  St.  Louis  In  favor 
of  plaintiff  in  a  quo  warranto  proceeding  lo 
annul  the  charter  of  defendant  for  violattng 
the  laws  of  tbe  state.    Bsvened. 

Statement  by  Baileyt  •/••' 

This  was  an  Information  in  the  natore  of 
a  quo  warranto,  brought  by  the  people  of  the 
state  of  Illinois,  on  the  relation  of  the  state's 
attorney  of  St.  Clair  County,  in  the  city 
court  of  East  St.  Louis,  against  the  North  h 
South  Rolling  Stock  Company.  A  petition 
for  leave  to  file  the  information  having  been 
granted,  an  information  was  filed,  the  sub- 
stantial portions  of  which  are  as  follows: 
**  M.  W.  Scbaefer,  state's  attorney  in  and  for 
said  county,  who  sues  for  the  people  of  the 
state  of  Illinois  in  this  behalf,  comes  into 
court  on  this  day,  and  for  the  said  people, 
and  in  the  name  and  by  the  authority  there- 
of, gives  the  court  here  to  understand  and  be 
Informed  that  the  North  &  South  Rolling 


Nozn-— Jfiffrotlofi  dt  a  gnhmd  for  forfeUino  (tf  a 
oorporaU  eharUr, 

From  the  paudtj  of  decisions  upon  the  question 
of  compellloir  a  corporation  to  stay  at  home  it 
would  seem  that  they  were  either  of  very  domestic 
tendencies  or  that  the  state  authorities  bave  not 
reirarded  ml«rratlon  as  a  sufficient  offense  for  them 
to  notice.  Probably  the  fact  Is  that  such  migra- 
tion Is  attended  with  more  serious  consequences 
to  the  land  of  adoption  tban  to  the  land  of  birth, 
bence  the  former  have  been  more  often  called 
upon  to  pass  upon  the  question.  The  result  of 
those  decisions,  together  with  the  dicta  on  tbat 
question,  will  be  found  In  Gone  Export  ft  Oom- 
Dlsdon  Oo.  y .  Poole  (8.  C.)  ante,  280. 

The  decision  mentioned  in  the  Bozxzno  Stock  Oo« 
ease  seems  to  be  the  only  authority  directly  in  point* 
In  it  the  court  said :  '*Tt  Is  the  duty  of  the  cor- 
poration to  keep  Its  principal  place  of  business,  its 
S4L.R.A. 


books  and  records  and  its  principal  offices  within 
the  state  to  an  extent  necessary  to  the  full  Juris- 
diction and  ylsltorlal  powers  of  the  state  and  Its 
courts  and  the  efficient  exerdse  thereof  In  all 
proper  cases  which  concern  the  corporation,**  both 
at  common  law  and  by  Implication  of  the  state 
statutes,  and  failure  to  do  so  Is  ground  for  fOcw 
feiture  of  the  charter.  State  v.  Milwaukee,  L.  8. 
ft  W.R.  Go.  46  Wis.  679. 

In  anotber  case  the  court  had  occasion  to  detar- 
mine  the  validity  of  acts  done  in  the  state  of  adop- 
tion and  It  was  beld  that  the  authority  of  the  iefria- 
ture  would  be  necessary  to  permit  a  corporation 
to  migrate,  and  that,  in  the  absence  of  suoh  an* 
thority,  acts  done  out  of  the  state  would  not  be 
reoofmixed  by  the  courts  of  the  state  which  ftava 
the  charter.  AsplnwaU  r.  Ohio  ft  JC.  B.  Go*  10 1  ad, 
410, 88  Am.  Dec.  an.  H.  P.  i; 
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Stock  Company,  for  the  space  of  two  yean 
lait  past,  and  more,  in  the  county  and  city 
aforesaid,  has  used,  and  still  does  use,  with- 
out any  warrant,  charter,  or  grant,  the  fol- 
lowing liberties,  privileges,  and  franchises, 
to  wit,  of  owning,  buving,  and  leasing, 
selling  and  operating,  railroad  rolling  stocE, 
all  of  which  said  liberties,  privileges,  and 
franchises  the  said  company,  during  all  the 
time  aforesaid,  upon  the  said  people,  has 
usurped,  and  still  doth  usurp,  in  the  county 
and  city  aforesaid,  to  the  damage  and  pre- 
judice of  the  people,  and  against  the  peace 
and  dignity  of  the  same.  Whereupon  the 
said  «tate*s  attorney,  for  the  said  people,  and 
in  the  name  and  by  the  authority  thereof, 
prays  the  consideration  of  the  court  here  in 
the  premises,  and  due  process  of  law  In  this 
behalf  to  make  the  said  North  A  South  Roll- 
ing Stock  Company  answer  to  the  said  people 
by  what  warnint  it  claims  to  have,  use,  and 
employ  the  liberties,  privileges,  and  fran- 
chises aforesaid."  To  this  information,  the 
defendant  filed  the  following  plea:  ^And 
now,  on  this  day,  comes  the  said  North  A 
South  Rolling  Stock  Company,  bT  L.  H. 
Hite.  its  attorney,  and,  having  hearci  read  the 
said  information,  for  plea  in  this  behalf,  says 
it  is  a  duly  organized  and  chartered  com- 
pany, incorporated  under  the  laws  of  the  state 
of  Illinois,  with  license  and  charter  duly  is- 
sued bv  the  secretary  of  state  of  said  state, 
authorizing  It  to  carry  on  the  business  of 
owning,  leasinff,  buying,  selline,  andoperat- 
inuT  railroad  rolling  stock ;  saia  corporation 
being  organized  under  and  by  virtue  of  Sec- 
tions 1  to  38,  inclusive,  of  an  act  entitled 
'An  act  concerning  corporations, '  passed  by 
the  legislature  of  Illinois,  approved  by  the 
governor,  and  in  force  July  1,  1872.  And 
by  this  warrant  the  said  North  &  South 
Rolling  Stock  Company  has  used,  during  all 
the  time  mentioned  in  said  information,  and 
itill  uses,  the  said  liberties,  privileges,  and 
franchises  of  owning,  leasing,  buying,  and 
selling  and  operating  railroad  rolling  stock, 
as  the  said  North  &  South  Rolling  Stock 
Company  well  might  and  still  may ;  without 
this  that  said  North  A  South  Rolling  Stock 
Company  has  usurped  or  does  now  usurp,  the 
liberties,  privileges,  and  franchises  afore- 
said, or  any  or  either  of  them,  upon  the  said 
people,  as  by  the  said  information  is  above 
supposed.  All  which  matters  the  said  North 
A  South  Rolling  Stock  Company  is  ready 
to  verify,"  etc.  **  Wherefore,  it  prays  Judg- 
ment," etc. 

To  this  plea  the  state's  attorney  filed  two 
replications,  as  follows:  *'Ana  the  said 
people  of  the  state  of  Illinois  sav  that  the 
plaintiff  ought  not  to  be  barred  from  main- 
taining the  said  information  by  reason  of 
anything  alleged  in  said  plea,  because  the 
defendant  has  not  kept,  or  caused  to  be  kept, 
at  its  principal  office  or  place  of  businese  in 
this  state,  correct  books  of  account  of  all  its 
btisiness,  as  required  by  the  statute  in  such 
case  made  and  provided,  whereby  the  defend- 
ant has  forfeited  its  franchises  aforesaid.  And 
this  the  plaintiff  is  ready  to  verify.  And, 
for  a  further  replication  to  said  plea,  the 
plaintiff  says  that  all  the  stockholders,  di- 
rectors, and  officers  of  the  defendant  are  now. 


and  always  have  been,  nonresidents  of  this 
state ;  that  the  defendant  does  not  now  and 
never  has  kept  an  office  or  place  of  business 
in  this.state,  but  has  hitherto  and  does  now 
keep  its  office  and  place  of  business  in  the 
city  of  St  Louis,  state  of  Missouri,  at  which 
the  business  of  defendant  is  transacted ;  that 
the  franchise  of  the  defendant  was  procured 
for  the  purpose  of  being  exercised  outside  of 
this  state,  in  the  nuinner  aforesaid,  and  with- 
out  any  intention  of  making  the  defendant  ft 
domestic  corporation,  in  fact  and  sulistanoe ; 
and  that,  in  truth,  the  defendant  has,  sino« 
its  organization,  acted,  for  all  practical  pur- 
poses,  as  a  foreign  institution,  and  has  main- 
tained in  this  state  a  mere  nominal  existence. 
And  this  the  plaintiff  is  ready  to  verify." 

The  following  rejoinder  was  thereupon 
filed  by  the  defendant  to  the  second  or  ad- 
ditional replication,  but  by  order  of  the 
court,  entered  by  agreement 'of  the  parties* 
it  was  subsequently  extended  so  as  to  applr 
to  both  replications :  **  And  the  said  defena- 
ant,  as  to  the  additional  replication  of  the 
people's"  etc.,  ''plaintiff,  filed  herein  No- 
vember 3, 1891,  says  that  said  plaintiff  ought 
not,  by  reason  of  anything  by  them  in  thai 
replication  alleged,  to  have  or  maintain  their 
aforesaid  action  against  it,  the  said  defendant 
because  it  says,  that  ever  since  the  granting 
of  its  said  charter,  and  since  its  organization, 
up  to  the  present  time,  it  had  kept  an  office 
in  the  city  of  East  St.  Louis,  in  the  state  of 
Illinois,  where  its  elections  and  stockholders* 
meetings,  and  meetings  of  its  board  of  di- 
rectors, are  regularly  held,  and  where  all  its 
records  and  books  of  accounts  and  papers 
have  been  and  are  produced  for  the  inspection 
of  any  stockholder  or  his  attorney,  or  other 
person  interested,  whenever  requested  by 
such  person,  and  that  the  said  charter  and  its 
privileges  were  sought  and  procured  for  the 

fiurpose  of  being  exercised  in  the  state  of 
llinois,  and  since  its  organization  all  its 
dealings  in  the  matter  of  handling  and  run- 
ning  its  rolling  stock  have  been  in  the  hands 
of,  and  with,  the  St.  Louis,  Alton  A  Terre 
Haute  Railroad  Company,  an  Illinois  cor- 
poration, and  that  the  situs  of  defendant's 
only  property,  its  cars  and  rolling  stocky 
has  actually,  all  the  time,  been,  and  now  is, 
in  the  state  of  Illinois;  that  no  stockholder 
or  other  person  interested,  has  ever  sought 
to  obtain  any  information,  or  to  do  any  legi- 
timate business,  at  defendant's  said  East  St 
Louis  office,  and  been  denied  the  privilege 
or  right  to  do  so.  And  this  said  defendant 
is  ready  to  verify.  Wherefore,  it  prays  Judg- 
ment ii  said  plaintiff  ought  to  have  or  main- 
tain the  aforesaid  action  thereof  against  said 
defendant." 

This  rejoinder  was  traversed,  and  issue 
taken  thereon  to  the  country.  The  cause  was 
then  tried  by  the  court,  a  Jury  being  waived 
by  a  stipulation  of  the  parties:  and  at  such 
trial  the  court  found  the  issues  in  favor  of  the 
people,  and  rendered  judgment  ousting  the 
defendant  from  the  franchises  In  question, 
and  precluding  It  from  exercising  the  same 
under  any  right  or  claim  whatever,  and  the 
defendant  was  also  adjudged  to  pay  the  costs 
of  the  prosecution.  From  that  judgment  the 
defendant  has  now  appealed  to  this  oourt 
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At  the  trial » the  defendant,  to  maintain  the 
issues  on  its  part,  read  in  evidence  an  ai;ree- 
ment  between  Henry  O'Hara,  J.  8.  Bcrtliold, 
and  C.  M.  Jennings,  dated  December  1,  1887, 
and  by  which,  after  reciting  that  O'Hara 
and  the  firm  of  Berthold  &  Jennings  were  the 
owners  of  certain  railroad  freight  cars,  and 
were  desirous  of  putting  the  same  under  one 
management  and  virtual  ownership,  for  the 
purpose  of  avoiding  conflicting  interests,  and 
for  the  better  management  of  the  property, 
it  was  afirreed  by  them  to  form  and  Incor- 
porate themselves  into  a  joint-stock  companv, 
under  the  laws  of  the  state  of  Illinois,  bv  the 
name  and  style  of  North  &  South  Rolling 
Stock  Company,  for  the  purpose  of  owning, 
leasinir,  and  operating  railroad  rolling  stock, 
and  buying  and  selling  the  same,  and  for  any 
other  purpose  for  which  like  companies  are 
formed.  And  it  was  further  agreed  that  the 
individuals  named  should  subscribe  equally 
to  the  capital  stock  of  the  proposed  corpora- 
tion,—the  amount  of  capital  stock,  the  num- 
ber of  shares,  and  the  par  value  of  the  shares 
to  be  agreed  upon  before  making  application 
for  incorporation ;  that  the  affairs  and  busi- 
ness of  the  company  should  be  conducted  and 
managed  by  a  board  of  directors  consisting 
of  the  stockholders,  who,  for  the  first  12 
months,  and  until  their  successors  were 
elected,  should  be  the  three  parties  to  the 
agreement ;  that  the  officers  of  the  corpora- 
tion should  be  a  president,  vice  president  and 
manaeer,  and  secretarv  and  treasurer,  who 
should  comprise  the  board  of  directors,  as 
above  stated;  that  0*Hara  and  Berthold  & 
Jennings  should  lease  to  the  proposed  corpor- 
ation the  railroad  freight  cars  owned  by  them, 
respectively,  and  then  running  on  the  St. 
Louis,  Alton  A-  Terre  Haute  Railroad  (Belle- 
yille  &  Southern  Illinois  Division)  and  con- 
nections, for  the  term  of  fifteen  years,  with 
tiie  privilege  of  purchase  to  be  specified  in 
the  lease ;  that  0*Hara  should  lease  to  the  cor- 

S oration  75  stock  cars  and  200  box  cars, 
escribed  as  bearing  certain  numbers,  and 
marked  '*St.  Louis  &  Cairo  Short- Line  Rail- 
road ;"  that  Berthold  &  Jennings  should  lease 
to  the  corporation  100  refrigerator  cars  and 
156  box  cars  and  58  coal  cars,  all  bearing  cer- 
tain numbers,  and  being  marked  same  as 
above.  And  it  was  agreed  that  the  parties 
would  not  be  interested  in  any  manner  in  any 
other  rolling  stock  running  on  the  St.  Louis, 
Alton  &  Terre  Haute  Railroad  and  connec- 
tions, other  than  through  the  proposed  corpo- 
ration, during  its  existence.  The  defendant 
also  read  in  evidence  its  certificate  of  incorpo- 
ration and  accompanying  documents,  where 
by  it  was  incorporated  under  the  provision  of 
the  act  of  the  general  assembly  of  this  state 
entitled  '*An  act  concerning  corporations," 
approved  April  18,  1872.  Those  documents 
consisted,  first,  of  a  statement  signed  and  ac- 
knowledged by  0*Hara  and  Berthold  &  Jen- 
nings, for  the  purpose  of  forming  a  corpora- 
tion under  that  act,  by  the  name  above  stated, 
in  which  it  was  declared  that  the  object  for 
whicli  the  corporation  was  formed  was  that  of 
^owning,  leasing,  buying,  selling,  and  ope- 
rating railroad  rolling  stock ;"  that  the  capi- 
tal stock  of  the  corporation  was  to  be  $800.  • 
000,  to  be  divided  into  8,000  shares  of  $100 
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each ;  that  the  principal  ofilce  of  the  oorponi* 
tion  would  be  at  East  St.  Louis,  St.  Clair 
county,  111.,  and  the  duration  of  the  corpora- 
tion fifty  years.  Also,  the  report  of  the  com- 
missioners appointed  to  open  books  of  sub- 
scription to  the  capital  stock  of  the  proposed 
corporation,  showing  the  full  amount  of  the 
Capital  stock  had  been  subscribed,  and  that 
the  above-named  parties  had  each  subscribed 
for  1,000  shares.  Also,  the  final  certificate  of 
incorporation  by  the  secretary  of  state,  allow- 
ing a  compliance  with  the  statute,  and  declar- 
ing the  North  A  South  Rolling  Stock  Com- 
pany a  leirally  organized  corporation  under 
the  laws  of  this  state.  It  was  also  shown  thai 
the  certificate  of  incorporation  was  duly  re- 
corded in  the  office  of  the  recorder  of  St.  Clair 
county,  February  17,  1888.  The  defendant 
also  read  in  evidence  an  instrument  dated 
February  1,  1888,  by  which  O'Hara  leased  to 
the  corporation  76  'stocks  cars  and  200  box 
cars,  having  the  numbers  and  marks  above 
stated,  with  an  agreement  to  sell  his  interest 
in  them  to  the  corporation  at  an^  time  within 
ten  years,  at  its  election :  and  it  was  agreed 
that  all  of  the  rolling  stock  should  remain 
on  the  Hoe  of  the  St.  Louis,  Alton  A  Terre 
Haute  Railroad  and  its  connections  and,  re> 
tain  their  respective  marks  and  numbers. 

Berthold  was  then  called  as  a  witness,  and 
his  lestimony  was,  in  substance,  as  follows: 
*'I  am  acquainted  with  the  defendant  cor- 
poration. Q'Hara,  Jennings  and  I  organized 
It.  We  three  were  the  stockholders.  At  that 
time,  we  lived  at  St.  Louis,  Mo.  The  cor- 
poration has  an  office  in  East  St.  Louis.  It 
is  in  the  office  of  T.  L.  Fekete.  We  pay  him 
rent.  Our  meetinjD|s  are  held  at  the  office  in 
East  St.  Louis.  We  have  never  held  stock- 
holders* or  directors*  meetings  elsewhere. 
The  property  of  the  company  consists  of  rail- 
road rolling  stock.  The  agreement  was  that 
the  property  should  be  placed,  where  it  has 
ever  since  remained,  in  the  hands  of  the  Cairo 
Short- Line  Railroad  Company.  That  is  aa 
1 1 1  i  nois  corporati on .  We  have  our  local  office 
for  the  purpose  of  daily  business  in  St.  Louis. 
It  Is  at  the  office  of  Berthold  A  Jennings, 
southeast  corner  of  Fourth  and  Chestnut 
streets.  That  office  has  been  there  ever  since 
the  organization  of  the  company,  and  ever 
since  Uie  principal  office  was  located  at  East 
St.  Louis.  There  was  never  a  request  by  any 
person  to  examine  the  books  of  account  and 
papers  at  the  principal  office  in  East  St. 
Louis  but  once.  O'Hara  made  the  demand, 
and  they  were  produced,  and  examined  by 
him.  They  were  free  to  all  stockliolders  in 
St.  Louis  at  any  time.  He  was  a  St.  Louis 
stock Iiolder,  and  had  his  office  right  across 
the  street  from  our  St.  Louis  office,  and  knew 
where  the  books  were.  After  the  first  elec- 
tion, 0*Hara,  Jennings,  and  I  continued  to 
be  directors.  I  was  president  of  the  board; 
0*Hara,  vice  president;  and  Jennings,  sec- 
retary and  treasurer.  For  the  last  five  years 
the  officers  of  the  corporation  have  visited 
East  St.  Louis,  the  place  of  the  principal 
office,  two  or  three  times  a  week,  on  an  av- 
erage. On  an  average,  the  president  or  vice 
president  or  some  officer  of  the  corporation 
has  been  in  East  St.  Louis  on  an  average  of 
two  or  three  times  a  week  on  business  ox  the 
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company."  On  cross- examination,  he  said: 
**  At  the  time  the  corporation  was  organized, 
the  persons  organizing  it,  and  who  became 
stockholders  and  officers  were  nonresidents. 
These  persons  all  remained  nonresidents,  and 
are  still  stockholders.  The  company  never 
has  had  a  stockholder  or  officer  who  was  a 
resident  of  the  state  of  Illinois.  The  capital 
stock  is  $800,000,  all  paid  up.  At  the  time 
of  the  organization,  each  stockholder  took 
$100,000  of  stock.  The  corporation  was  or- 
ganized for  the  purpose  of  leasing,  buying, 
selling  and  operating  cars  and  locomotives. 
At  that  time  the  individual  corporators  had 
a  lot  of  rolling  stock.  All  the  rolling  stock 
was  turned  over  by  us,  and  that  was  con- 
sidered as  paying  for  the  stock.  At  that  time 
the  headquarters  of  the  rolling  stock  was  in 
East  St.  Louis,  but  the  stock  itself  may  have 
been  in  Mississippi,  Alabama,  Texas,  and 
all  over.  It  was  not  leased  to  any  one  at  the 
time,  but  we  put  it  on  the  roads,  and  got 
mi  leage.  After  the  company  was  organ i  zed, 
it  remained  with  the  St.  [x>uis,  Alton  & 
Terre  Haute  Railroad  (Company,  we  collect- 
ing the  mileage.  The  onlv  property  of  the 
corporation  that  I  know  of  was  the  rolling 
stock  on  the  Short  Line.  We  have  acquired 
cars  since,  but  all  we  have  is  on  that  line. 
I  do  not  know  that  we  ever  listed  the  prop- 
erty for  taxation  in  the  state  of  Illinois.  I 
have  been  president,  and  Jennings  has  been 
secretary  and  treasurer,  of  the  company,  all 
the  time.  O'Hara  has  been  vice  president 
part  of  the  time.  The  present  stockholders 
are  0*Hara,  Jennings,  George  8.  Hoke,  and 
myself.  0*Hara  has  1,000  shares ;  Jennings, 
^9 ;  Hoke,  1 ;  and  I,  1,000.  The  only  busi- 
ness transacted  by  the  company  has  been  with 
reference  to  the  use  of  the  cars,  and  the  col- 
lection of  the  mileage.  We  have  books  of 
account,  and  corporation  records  showiog 
stockholders'  and  directors'  meetings.  We 
have  a  regular  set  of  books.  Any  one  can 
find  our  office  at  St.  Louis  by  getting  our 
address,  and  going  to  it.  There  is  no  sign 
to  show  where  the  office  is.  We  three  gentle- 
men who  organized  the  company  have  had 
-other  business.  Jennings  and  I  had  a  lum- 
ber yard.  When  we  come  to  Illinois  it  is  to 
see  to  those  cars.  I  have  not  been  in  East 
St.  Louis  on  private  business  of  my  own  for 
four  years.  I  have  come  to  see  about  those 
<2ars.  We  have  clerks  who  look  after  the 
lumber  business.  Have  no  yard  now.  We 
have  an  office  in  Fekete's  office,  and  pay  him 
$10  a  year  rent.  We  have,  no  furniture  or 
other  property  of  the  corporation  there.  The 
<x>Tporation  books  are  not  kept  there  regu- 
larly. The  only  time  when  the  stockholders 
visit  the  East  St.  Louis  office  is  at  the  di- 
rectors* meetings.  We  never  did  business 
there,  and  never  had  occasion  to.  We  talked 
over  what  had  been  done.  That  was  at  a 
stockholders'  meeting.  Those  meetings  were 
held  onoe  a  year ;  it  may  be,  oftener.  Any- 
body interested  could  find  our  office  in  East 
St.  Louis.  I  do  not  think  the  public  would 
need  to  know  where  to  find  it.  Our  charter 
calls  for  a  principal  office  in  East  St.  Louis. 
We  had  no  sign  up  there.  I  go  to  Feketo's 
office  pretty  often.  The  company  never  un- 
dertook to  keep  its  books  there.    I  do  not 
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know  that  the  company  ever  paid  any  taxes 
in  Illinois.  It  does  not  show  on  our  books 
that  we  ever  paid  taxes  there.  I  do  not  know 
what  the  Cairo  Short  Liue  did.  As  presi- 
dent, in  my  visits,  of  two  or  three  times  a 
week,  I  have  been  at  Fekete's  office,  where 
our  principal  office  is,  much  oftener  than 
once  a  year.  I  never  heard  of  any  inquiry 
being  made  at  that  office,  or  in  St.  Louis, 
as  to  the  whereabouts  of  the  corporation. 
There  has  been  no  inquiry  made  in  relation 
to  our  property,  or  otherwise,  so  far  as  I 
know.  We  never  owned  any  roadbed  or  right 
of  way,  nor  assumed  to  run  a  railroad.'* 

The  foregoing  was  all  the  evidence  offered, 
and  upon  that  evidence  the  court  found  the 
issues  for  the  relator,  and  rendered  judgment 
of  ouster. 

Mr.  L.  K  Hite  for  appellant. 

JUestri.  M.  Millard  and  BL  !>•  Sclubefer* 

States  Atip.  for  appellee: 

A  corporation  can  have  no  legal  existence 
beyond  the  limits  of  the  sovereignty  where  it 
is  organized;  it  must  dwell  in  the  place  of  its 
creation  and  cannot  migrate  to  another  sover- 
eignly. 

2  Morawetz,  Priv.Corp.  2d  ed.p.  918;  Aug.  S 
A.  Priv.  Corp.  §  104:  Baitimore  d  0.  B.  Co. 
V.  JEf/imt,  79  U.  S.  12  Wall.  81, 20  L.  ed.  868; 
Bank  cf  Augusta  v.  Earle,  88  U.  S.  18  Pet. 
519,  10  L.  ed.  274;  Paul  v.  Virginia,  75  U.  S. 
8  Wall.  181,  19  L.  ed.  860. 

Its  corporate  life  continues  only  so  long  ss 
the  conditioDs  upon  which  it  exists  are  ob- 
served and  tbese  are  fixed  by  local  laws. 

State  V.  Milwaukee,  L.  8.  A  W.  R,  Co.  45 
Wis.  579;  Land  Grant  R.  d  T.  Oo.  v.  Coffey 
County  Comn.  6  Ean.  245;  HiU  v.  Beach,  2 
N.  J.  Eq.  81. 

At  the  time  this  law  was  passed  most  courts 
were  holding  that  board  meetings  might  be 
held  abroad  for  the  transaction  of  ordinary 
business. 

Reiefiwald  T.  Commercial  Hotel  Co.  106  IlL 
489. 

A  corporation  resides,  in  point  of  fact, 
where  its  corporate  functions  are  exercised. 

Bristol  V.  Chicago  d  A.  R.  Co.  15  111.  486; 
Bank  of  North  America  v.  Chicago  db  V.  R, 
Co.  82  III.  498. 

The  consequence  of  obtaining  franchises  to 
be  exercised  m  another  state  or  migrating  after 
they  have  been  used  here,  to  the  corporation, 
is  a  breach  of  the  condition  upon  which  they 
were  granted  and  a  cause  of  forfeiture. 

Ward  V.  FarweU,  97  111.  593;  Chicago  L.  Ins. 
Co.  V.  Needles,  118  U.  S.  547,  28  L.  ed.  1084; 
State  V.  Milwaukee,  L.  8.  db  W.  R.  Co.  45  Wis. 
590;  Ohio  db  M.  R.  Oo.  y.  People,  120  IlL  200. 

Bailey*  c7.,  delivered  the  opinion  of  the 
court: 

To  determine  the  propriety  of  the  finding 
and  judgment  of  the  court  in  this  case,  it  is 
important,  in  the  first  place,  to  notice  the 
precise  nature  of  the  issues  which  were  sub- 
mitted for  trial.  The  information  was  filed 
by  the  state's  attorney  against  the  North  <& 
South  Rolling  Stock  Company,  by  that 
name ;  requiring  it  to  answer  by  what  war- 
rant it  claimed  to  have,  use,  and  exercise  the 
liberties,  franchises,  and  privileges  of  own- 
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iug,  bujlDg,  leasing,  selling,  and  operating 
railroad  stock.  The  defendant  answered  by 
setting  up  its  incorporation  under  the  general 
law  of  this  state  in  relation  to  corporations ; 
the  purposes  for  which  it  was  incorporated, 
as  declared  in  its  certificate  of  incorpora- 
tion, being  to  use  and  exercise  the  precise 
franchises  and  privileges  mentioned  in  the 
information.  The  relator,  by  proceeding 
against  the  defendant  by  its  corporate  name, 
must  be  deemed  to  have  admitted  the  fact  of 
its  incorporation.  The  weight  of  authority 
majr  now  be  regarded  as  sustaining  the  pro- 
position that  the  effect  of  filing  an  informa- 
tion against  a  corporation  by  its  corporate 
name,  to  procure  the  forfeiture  of  its  charter, 
or  to  compel  it  to  disclose  by  what  authority 
it  exercises  its  corporate  franchises,  is  to 
admit  the  existence  of  the  corporation. 
When,  therefore,  tiie  information  is  filed 
against  the  defendant  in  its  corporate  name, 
and  process  is  issued  and  served  accordingly, 
and  the  defendant  appears  and  pleads  in  the 
same  corporate  character,  its  corporate  exi- 
stence cannot  afterwards  be  controverted. 
High,  Extr.  Legal  Rem.  g  661. 

It  will  thus  be  seen  that  the  legality  of  the 
defendant's  incorporation  is  not  assailed,  but 
the  relator  seeks  to  bring  the  case  within 
that  clause  of  the  statute  relation  to  quo 
warranto  which  authorizes  the  filing  of  an 
information  where  ^'any  corporation  does  or 
omits  any  act  which  amounts  to  a  surrender 
or  forfeiture  of  its  rights  and  privileges  as 
a  corporation. "  For  the  purpose  of  showing 
such  acts  of  omission  or  commission,  the  re- 
lator has  filed  two  replications.  The  first 
alleges  that  the  defendant  has  not  kept,  or 
caused  to  be  kept,  at  its  principal  ofllce  or 
place  of  business  in  this  state,  correct  books 
of  account  of  all  its  business,  as  required  by 
statute.  The  second  replication  alleges  that 
all  the  stockholders  and  ofiicers  of  the  de- 
fendant are  now,  and  always  have  been,  non- 
residents of  this  state;  that  the  defendant 
does  not  now  and  never  has  kept  an  office  or 
place  of  business  in  this  state,  but  has  hither- 
to and  does  now  keep  its  office  and  place  of 
business  at  St.  Louis,  Mo.,  at  which  its  busi- 
ness is  transacted ;  that  the  franchise  of  the 
defendant  was  procured  for  the  purpose  of 
being  exercised  outside  of  this  state,  in  the 
manner  aforesaid,  and  without  any  intention 
of  making  the  defendant  a  domestic  corpora- 
tion in  fact  and  in  substance  and  that  the  de- 
fendant has,  since  its  or/tanization,  acted,  for 
all  practical  purposes,  as  a  foreign  institu- 
tion, and  has  maintained  in  this  state  a  mere 
nominal  existence.  The  rejoinder  constitutes 
a  substantial  traverse  of  these  allegations, 
and  upon  the  issues  thus  formed  the  case  was 
tried.  No  question  being  made  bv  the  re- 
spondent as  to  propriety  ofthese  replications, 
or  as  to  whether  they  do  not  constitute  clear 
departures  from  the  case  made  by  the  infor- 
mation, we  are  disposed  to  treat  the  issues  as 
properly  joined.  But  it  may  be  observed 
that,  as  to  all  the  matters  thus  submitted  for 
trial,  the  burden  of  proof  was  on  the  relator, 
and  unless  he  has  proved,  by  a  preponderance 
of  the  evidence,  that  the  defendant  has  com- 
mitted or  omitted  acts  which  amount  to  a 
surrender  or  forfeiture  of  its  rights  and  priv- 
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i leges  as  a  corporation,  the  judgment  of 
ouster  cannot  be  sustai  ned .  No  e v  idence  wus- 
introduced,  and  no  witness  was  called,  od« 
behalf  of  the  relator;  the  cause  being  sub- 
mitted upon  the  documentary  evidence  in- 
troduced by  the  defendant,  and  upon  the  tes- 
timony of  Berthold,  one  of  the  defendant '» 
stockholders  and  directors,  and  its  president, 
and  who  was  called  as  a  witness  by  the  de- 
fendant. 

From  the  evidence  thus  introduced,  it  ap- 
pears that,  on  the  1st  day  of  December,  1887^ 
the  firm  of  Berthold  &  Jennings,  who  were- 
then,  and  still  are,  residents  of,  and  doin^ 
business  in,  St.  Louis,  Mo.,  were  the  owners^ 
of  a  large  number  of  railroad  freight  cars, 
which  were  then  leased  to  the  St.  Louis. 
Alton  &  Terre  Haute  Railroad  Company,  » 
corporation  organized  under  the  laws  of  tbia 
state,  and  were  then  in  use  by  that  company 
on  its  Belleville  <&  Southern  Illinois  Divi- 
sion, commonly  known  as  the  St.  Louts  & 
Cairo  Short  Line,— a  line  of  railroad  situated 
in  this  state ;  that  Henry  0*Hara,  who  also- 
was  then,  and  still  is,  a  resident  of,  and  doing 
business  in  St.  Louis,  was  in  like  manner, 
the  owner  of  a  large  number  of  other  railroad 
freight  cars,  which  were  leased  to  the  same 
Illinois  corporation,  and  in  use  on  the  samo 
line  of  railroad  in  this  state;  that  for  th» 
purpose  of  placing  these  cars  under  one  man- 
agement, and  avoiding  conflicting  interests, 
and  for  the  better  management  of  the  prop- 
erty, these  parties  agreed  to  incorporate  them- 
selves into  a  joint-stock  company,  under  the* 
laws  of  this  state,  bv  the  name  and  style^ 
of  the  North  &  South  Rolling-Stock  Com- 
pany ;  that  the  three  parties  should  subscribe 
equally  to  the  capital  stock  of  the  proposed 
corporation,  and  should  constitute  its  first 
board  of  directors  and  officers;  that  they 
should  turn  over  the  cars  owned  by  them,  re- 
spectively, to  the  corporation,  on  oertaii^ 
prescribed  terms,  and  should  not  be  interested 
in  any  manner,  except  through  the  proposed 
corporation,  in  any  other  rolling-stock  run- 
ning on  the  St.  Louis,  Alton  &  Terre  Haute- 
Railroad  or  its  connections.  In  pursuance  of 
this  agreement,  the  corporation  was  organ- 
ized, its  entire  property  and  assets  consisting- 
of  these  cars,  and  other  cars  subsequently 
purchased,  and  all  leased  to  and  in  the  pos- 
session of  an  Illinois  railroad  corporation, 
and  in  use  on  a  line  of  railroad  in  this  state, 
and  its  entire  business,  so  far  as  the  evidence- 
shows,  consisting  of  periodical  settlement* 
with  the  lessee  railroad  company  for  Om 
mileage  or  other  rents  earned  by  the  leased 
cars.  It  will  thus  be  seen  that  the  property 
and  assets  of  the  corporation,  at  the  time  of 
its  organization,  were,  and  ever  since  that 
time  have  been,  wliolly  within  this  state.  To 
what  extent  its  business  has  been  actually 
transacted  in  this  state  is  not  clearly  shown, 
but,  as  the  burden  of  proof  on  this  point  i» 
upon  the  relator,  failure  of  proof  militates 
against  the  case  of  the  prosecution,  rather 
than  that  of  the  defense.  It  may  be  said, 
however,  that  there  is  nothing  In  the  evi 
dence  tending  to  show  that  the  corporatioD> 
had  any  business  which  required  constant  at- 
tention on  the  part  of  any  of  its  officers  or 
agents,  either  in  this  state  or  elsewhere.     A* 
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its  Tolling  stock  has  been  operated  by  tbe 
leasee  corporation,  the  defendant  bad  nothine 
to  do  with  tliat  part  of  tbe  biiainera,  and  its 
settlements  for  mileage  or  rents  may,  so  far 
as  appears,  bave  reouired  attention  only  at 
fixea  intervals.  Where  those  were  made, 
whether  in  Illinois  or  Missouri,  the  evidence 
fails  to  show  with  certainty,  although,  per- 
haps, it  may  be  inferred  from  the  fact  that 
the  lessee  corporation  was  resident  in  Illinois, 
and  had  its  principal  office  in  East  St.  Louis, 
and  the  further  fact  that  the  defendant's  pre- 
sident made  frequent  visits  to  that  place  on 
the  defendant's  business,  that  the  object  of 
those  visits  was,  in  part  at  least,  to  make 
settlements  with  the  lessee. 

The  testimony  of  Berthold  shows— and  in 
this  he  is  not  contradicted — that  the  defend- 
ant, ever  since  its  organization,  has  kept  an 
office  in  East  St.  Louis,  and  that  all  official 
meetings  of  the  stockholders  and  directors 
have  been  held  there.  He  admits  that  no 
officer  or  agent  of  the  corporation  has  been 
kept  in  constant  attendance  at  that  office,  and 
there  is  nothing  showing  that  the  business  of 
the  corporation  has  been  such  as  to  require 
that  to  be  done.  He  testifies,  however,  that 
he,  as  president  of  the  company,  has  been  in 
the  constant  habit  of  going  to  £ast  St.  Louis, 
as  often  as  two  or  three  times  a  week,  to  look 
after  its  business;  and  it  may  fairly  be 
inferred  from  his  testimony  that  while  there 
he  made  his  hieadquarters  at  the  East  St. 
Jjouis  office.  He  also  testified  that  the  other 
officers  of  the  corporation  frequently  went 
over  to  East  St.  Louis  to  look  after  the  com- 
pany's business.  It  appears,  also,  that  the 
defendant  has  also  an  office  in  the  city  of  St. 
Louis, — that  office  being  at  the  place  of  busi- 
ness of  Berthold  &  Jennings,  and  across  the 
street  from  the  place  of  business  of  O'Hara : 
but  the  evidence  leaves  it  very  much  in  doubt 
as  to  how  much  and  what  portion  of  the  cor- 
porate business  was  transacted  at  that  office. 
It  seems  to  have  been  more  convenient  for  the 
three  stockholders  to  have  the  books  kept 
there,  but  the  witness  testified  that  they  were 
kept  part  of  the  time  at  the  East  St.  Louis 
office,  and  that  they  had  always  been  there 
when  any  stockholder  or  other  person  had 
desired  to  examine  them  at  that  place.  In 
view  of  all  the  evidence,  we  are  of  the  opin- 
ion that  the  averments  of  the  relator's  replica- 
tion that  the  defendant's  franchise  was  pro- 
cured for  the  purpose  of  being  exercised  out 
of  this  state,  and  without  any  intention  of 
making  the  defendant  a  domestic  corporation 
in  fact  or  in  substance,  and  that  since  its 
organization  it  has  acted  for  all  practical 
purposes  as  a  foreign  institution,  and  has 
maintained  in  this  state  a  mere  nominal  exist- 
ence, are  not  proved.  The  property  of  the 
corporation  is  all  located  in  this  state,  and 
is  managed,  used,  and  controlled  here.  Upon 
its  organization,  it  established  an  office  in 
this  state,  which  it  calls  its  principal  office, 
and  where  all  meetings  of  the  stockholders 
and  directors  have  in  fact  been  held,  and  that 
office  has  ever  since  been,  and  is  still,  main- 
tained. A  considerable,  if  not  the  most 
material,  portion  of  its  business,  is,  and  has 
always  been,  tranpacted,  and  its  substantial 
interests  are,  and  have  always  been,  in  this 
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state.  Under  these  circumstances.  Its  ex- 
istence here  must  be  held  to  be  much  more- 
than  nominal.  If  it  has  forfeited  its  fran- 
chise, it  must  be  by  reason  of  some  other  act 
than  that  of  falsely  and  fraudulently  posing 
as  a  domestic  corporation,  while  it  has.  Id 
substance  and  in  fact,  accomplished  it» 
migration  t^  another  jurisdiction. 

The  facts  of  this  case  are  different  in  all 
their  essential  features  from  those  appearing 
in  Land  Grant,  R.  d  T.  Oo.  v.  Coffey  County' 
Comre.  6  Kan.  245,  and  Hill  v.  Beach,  18  X. 
J.  Eq.  81,  to  which  we  are  referred.  In  thr 
first  of  these  cases,  a  corporation  had  been 
chartered  b^  the  legislature  of  the  state  of 
Pennsylvania,  and  authorized  to  engage  in 
certain  business  enterprises  in  any  of  the 
states  or  territories  of  the  United  States,  ex- 
cept the  state  of  Pennsylvania.  The  cor- 
poration went  to  the  state  of  Kansas,  and 
there  engaged  in  railroad  building,  and 
brought  mandamus  in  the  courts  of  that  state 
to  compel  the  county  commissioners  to  sub- 
scribe to  the  capital  stock  of  its  railroad. 
The  court,  in  denying  its  ri^ht  to  that  writ, 
held  that  the  rules  of  comity  did  not  require 
that  state  to  permit  the  corporation  to  do- 
business  within  its  borders  which  it  was  for- 
bidden to  do  in  the  state  of  its  creation,  and 
that,  where  a  corporation  attempts  to  migrate 
in  a  body  to  another  state,  it  dissolves  into 
its  original  elements,  and  that  the  persons 
who  comprise  it  become  only  individuals. 
So,  in  RiU  v.  Beach,  a  corporation  was  or- 
ganized under  the  laws  of  New  York  to  carry 
on  the  business  of  quarrying  stone  in  a  quarry 
in  New  Jersey,  and  it  was  held  that  the  com- 
pany would  not  be  recognized  in  the  courts 
of  New  Jersey  as  a  legally  constituted  cor- 
poration, and  that  persons  doing  business  in 
that  state  under  such  assumed  corporate 
capacity  would  be  treated  as,  and  held  to  the 
responsibility  of,  partners.  None  of  the  ele- 
ments forming  the  ratio  decidendi  in  those 
cases  are  present  here. 

In  this  case,  however,  it  is  proved  (1)  that 
the  stockholders,  directors,  and  officers  of  the 
corporation  are  nonresidents  of  this  state ;  and 
(2)  that  the  corporation  has  failed  to  keep 
its  corporate  books  continuously  at  its  prin- 
cipal office  in  this  state;  and  it  remains  to 
be  seen  whether  either  or  both  these  facts 
constitute  a  sufficient  ground  for  declaring 
a  forfeiture  of  its  corporate  f ranch  ise.  So  far 
as  the  ownership  of  the  stock  of  a  domestic 
corporation  by  nonresidents  is  concerned,  we 
are  aware  of  no  rule  of  the  common  law,  and 
certainly  none  is  prescribed  by  statute,  which 
forbids  it.  Nor  does  the  law  require  that  any 
particular  proportion  of  the  stock  of  such 
corporation  should  be  owned  by  residents, 
except,  perhaps,  in  the  single  case  where  a 
certain  part  of  the  directors  are  required  to 
be  residents,  and  there,   doubtless,   by  im- 

Slication,  the  shares  constituting  the  quail - 
cation  stock  of  the  resident  directors  must 
be  held  by  them.  But  otherwise  there  seems 
to  be  no  rule  forbidding  the  ownership  of  all 
the  stock  by  nonresidents.  Such  ownership, 
as  has  been  frequently  decided,  has  no  effect 
upon  the  citizenship  of  the  corporation,  as 
affecting  the  jurisdiction  of  the  federal 
courts ;  and  we  see  no  reason  why,   in  any 
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point  of  view,  ft  should  have  any  tendency 
to  take  from  the  organization  the  position  and 
status  of  a  domestic  corporation.  So  far  as 
we  have  been  able  to  find,  there  is  no  rule  of 
law  requirine  the  directors  of  corporations 
organized  under  the  "  Act  concerning  corpora- 
tions," approved  April  18,  1872,  or  any  por- 
tion of  them,  to  be  residents  of  the  state. 
Section  11  of  article  11  of  the  constitution 
provides  that'a  majority  of  the  directors  of 
all  railroad  corporations  shall  be  residents  of 
this  state,  and  that  provision  is  repeated,  in 
substance,  in  section  11  of  the  Act  for  the 
Incorporation  of  Railroad  Companies,  ap- 
proved March  1,  1872.  But  no  such  provision 
is  to  be  found  In  the  constitution  or  statutes 
applicable  to  those  classes  of  corporations 
which  may  be  organized,  as  was  the  one  now 
before  us,  under  the  general  law  concerning 
corporations.  The  fair  conclusion  is  that 
while  the  public  policy  of  the  state,  as  de- 
clared by  its  constitutional  and  statutory  law, 
requires  that  a  majority  of  the  directors  of 
railroad  corporations  shall  be  residents,  no 
sudi  requirement  exists  in  case  of  other  cor- 
porations, and  that  it  is  no  violation  of  law, 
and  therefore  no  ground  upon  which  a  for- 
feiture of  its  franchises  can  be  declared,  that 
all  the  directors  and  officers  of  the  corpora- 
tion now  before  the  court  are,  and  since  its 
organization  have  been,  nonresidents. 

Nor  are  we  disposed  to  hold  that  the  mere 
fact  that  the  corporate  books  have  been  kept 
most  of  the  time  at  the  company's  St.  Louis 
office  is,  of  itself,  a  sufficient  ground  for  dis- 
solving the  corporatioD.  Its  two  officers  are 
on  opposite  sides  of  the  Mississippi  river,  and 
but  a  short  distance  from  each  other.  When- 
ever the  books  have  been  required  at  the  East 
St.  Louis  office  by  any  stockholder  or  other 
person  entitled  and  desiring  to  see  and  ex- 
amine them,  they  have  been  produced  at  that 
office,  and  there  is  nothing  showing  the 
slightest  indisposition  on  the  part  of  the  cor- 
poration to  have  its  books  there,  when  needed 
for  any  lawful  purpose.  It  is  true  that  keep- 
ing its  books  for  most  of  the  time  in  St. 
Louis  may  not  be  a  strict  compliance  with 
the  statute  in  that  behalf,  but  it  does  not  ap- 
pear that  any  interest,  either  public  or  priv- 
ate, has  been  or  is  likely  to  be,  imperiled  or 
incommoded  thereby.  The  thirteenth  section 
of  the  statute  under  which  the  defendant  was 
incorporated  provides  that  it  shall  be  the 
duty  of  the  directors  or  trustees  of  every  stock 
corporation  to  cause  to  be  kept  at  its  prin- 
cipal office  or  place  of  business  in  this  state, 
correct  books  of  account  of  all  its  business, 
and  every  stockholder  in  such  corporation 
shall  have  the  right,  at  all  reasonable  times, 
by  himself  or  by  his  attorney,  to  examine  the 
records  and  books  of  account  of  the  corpora- 
tion. It  would  seem  that  the  primary  object 
of  this  statutory  provision  is  to  protect  the 
rights  of  stockholders  and  the  evidence  is 
positive  that  whenever  a  stockholder  has  de- 
sired to  examine  the  books  at  that  place, 
they  have  been  produced  there  for  his  exam 
ination.  It  is  probable  that  the  statute  may 
have  had  other  objects  in  view  in  requiring 
the  books  to  be  kept  at  the  principal  office  in 
this  state,  as,  for  instance  to  aid  the  state  in 
exercising  its  visitorial  power  over  the  cor- 
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poration  or  perhaps  to  enable  creditors  of  the 
several  stockholders  to  ascertain  the  number 
of  shares  of  stock  standing  in  the  names  of 
each,  so  as  to  levy  their  executions  or  attach- 
ments thereon ;  but  there  is  no  reason  to  sup- 
pose that  the  books  would  not  have  been  in- 
stantly produced  whenever  required  for  either 
of  those  purposes.  It  is  not  every  failure  to 
comply  with  the  exact  letter  of  the  statute 
which  will  expose  a  corporation  to  the  loss 
of  its  franchises.  In  determining  whether 
such  departure  from  the  provisions  of  the  act 
of  incorporation  has  occurred  as  will  work  a 
forfeiture,  the  same  general  principles  of 
construction  are  applicable  in  which  govern 
valuable  grants  to  individuals  upon  condi- 
tions subsequent  or  precedent.  In  all  such 
cases,  a  substantial  performance  of  tlie  con- 
ditions, according  to  the  intent  of  the  charter, 
is  all  that  is  required,  and  slight  departures 
are  overlooked.  Hisrh,  £xtr.  Legal.  Rem.  % 
651. 

Some  stress  is  sought  to  be  laid  upon  the 
fact  that  neither  at  the  office  in  East  St. 
Louis,  nor  at  the  office  in  St.  Louis,  was  any 
sign  displayed,  advertising  to  the  public  the 
location  of  the  office.  But  this  circumstance 
seems  to  have  very  little  significance,  when 
it  is  remembered  that  the  business  in  which 
the  corporation  was  eneaged  involved  no 
dealings  with  the  general  public,  but  only 
with  the  corporation  to  which  its  cars,  were 
leased,  and  that  there  was,  therefore,  very 
little  if  any  occasion  to  advertise  its  place  of 
business  to  the  public. 

Considerable  significance  is  also  sought  to 
be  given  to  the  fact  that  the  defendant's  of« 
fleers  have  never  listed  the  corporate  property 
in  this  state  for  purposes  of  taxation. 
Whether  it  was  listed  by  the  lessee,  who  had 
it  in  possession,  is  not  shown.  The  property 
was  all  tangible  property,  existing  in  this 
state,  and  was  within  the  reach  of  the  officers 
whose  duty  it  was  to  levy  and  assess  taxes. 
But,  even  if  its  property  escaped  taxation 
solely  throufi:h  the  negligence  of  its  officers 
to  see  to  it  that  the  property  was  properly 
listed,  we  are  unable  to  see  how  such  fact 
would  have  a  tendency  to  sustain  the  Judg- 
ment in  this  case.  Important  as  is  the  duty 
of  every  property  holder,  whether  a  natural 
person  or  a  corporation,  to  have  his  property 
properly  listed  for  the  purpose  of  taxation, 
so  that  each  may  bear  his  proper  share  of  the 
public  burdens,  we  are  not  aware  that  a 
failure  by  a  corporation  to  list  its  property 
for  that  purpose  has  ever  been  held  to  be  an 
act  amounting  to  a  forfeiture  of  its  corporate 
franchise. 

The  relator,  in  his  argument,  has  relied 
very  lartrely  upon  the  case  of  State  y.  MU^ 
tpavkee,  L,  8,  db  W.  K  Go.  46  Wis.  579. 
While  we  are  not  prepared  to  yield  our  as* 
sent,  in  all  respects,  to  either  the  reasoning 
or  concl  usion  of  that  decision,  it  is  suthcient 
for  our  present  purposes  to  distinguish  that 
case  from  this  by  pointing  out  the  fact  that 
in  that  case  there  was  a  demurrer  to  the  in- 
formation, whereby  the  facts  alleged  were 
all  admitted.  Those  facts  were  that  the 
principal  or  general  office  of  the  corporation 
was  in  the  city  of  New  York ;  that  the  books 
and  records  of  the  corporation  were  not,  and 
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neTer  had  been,  kept  within  the  state  of  Wis- 
consin, and  were  then  in  the  city  of  New 
York ;  and  that  none  of  the  geno^^^  officers  of 
the  corporation  resided  in  Wi.winsin,  but 
that  its  president,  secretary,  and  treasurer  all 
resided  in  the  city  of  New  York.  These  facts 
being  all  admitted,  it  was  held  that  sufficient 
ground  was  shown  for  dissolving  the  corpora- 
tion. In  some  respects  the  decision  is  based 
upon  Wisconsin  statutes  which  are  essentially 
different  from  ours.  In  the  present  case, 
however,  issues  were  taken  upon  the  allega- 


tions of  the  relator,  and  many  of  them  failed 
of  being  proved ;  tlms  necessitating,  in  our 
opinion,  a  different  result  from  that  reached 
in  the  Wisconsin  case. 

After  carefully  considering  the  entire  case, 
we  find  ourselves  unable  to  concur  with  the 
decision  of  the  learned  judge  who  tried  the 
case  in  the  court  below. 

The  judgment^  therefore,  iHU  he  rewrsed,  and 
the  cause  will  be  remanded  to  the  City  Court 
of  East  St.  Louis. 


INDIANA  SUPREME  COURT. 


John  O.  HENDERSON,  City  Auditor,  Appt., 

V. 

STATE  of  Indiana  ex  rel.,  James  W.  STOUT. 
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1  •  The  compensation  of  oflloers,  whether 
of  state,  county,  or  townsblp.  Is  a  matter  which 
may  be  embraced  in  a  single  statute. 

8.  A  provision  reqairinfif  olllcers  to  tax 
and  eolleet  fees  for  the  creation  of  a  fund 
out  of  which  their  salaries  shall' be  paid  is  within 
the  scope  of  the  title  of  act  entitled  **an  act  fixing 
the  compensation  and  prescribing  the  duties  of 
officeis.** 

8.  The  eonetitutional  provision  that 
'justice  shaU  be  administered  freely 
and  without  purchase**  is  not  violated  by 
a  statute  authorizing  officers  to  tax  and  collect 
reasonable  fees  for  services,  to  create  a  fund  out 
of  which  their  salaries  are  to  be  paid. 

4.  A  statute  appljinfc  alike  to  all  ofli- 
eers  elected,  after  it  takes  efTect*  is  not 
local  or  special  because  officers  previously  elected 
are  exempt  from  its  provisions. 

6.  The  inwalidity'of  a  statute  as  to  fees 
of  olBcers  on  the  i^round  that  it  is  local 
and  special  as  far  as  it  applies  to  other  officers 
does  not  make  It  invalid  as  to  sheriffs,  if  the  pro- 
visions as  to  the  latter  are  complete  within  them- 
selves and  capable  of  being  executed  independ- 
ently of  provisions  relating  to  other  officers. 

(McCabe,  J.,  dissents.) 

(January  26.  18M.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  relator  in  a  proceeding  brought  to 
compel  defendant  to  draw  a  warrant  on  the 
state  treasurer  in  favor  of  relator  in  satisfac- 
tion of  a  claim  alleged  to  be  due  to  relator  as 
sheriff  of  Vigo  County  for  delivery  of  con- 
victs at  the  sonthem  state  prison.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Meurs.  Blackled|ce  A  Tnornton,  with 
Mr.  Alonso  6.  Smith*  AUy.  Oen,,  for  ap- 
pellant: 

Section  12  of  the  Bill  of  Rights  has  no  refer- 


ence to  the  payment  of  court  fees,  but  refers  to 
the  exacting  by  judces  and  court  officers  of 
gratuities  to  secure  the  administration  of  jus- 
tice or  the  withholding  of  It. 

WaUaee  v.  Marion  Oounty  Oomre,  87  Ind. 
888;  F-ulk  v.  Monroe  County  Oomre.  46  Ind. 
150;  Harneon  v.  WiUie,  7  Heisk.  35, 19  Am. 
Rep.  604;  State  v.  Bowran,  8  Heisk.  824; 
Adae  v.  Zange,  41  Iowa,  586;  Steele  r.  Central 
Railroad  of  Iowa,  48  Iowa.  109;  8taU  v.  Ver- 
teayne,  44  Iowa,  f  621;  State  T.  Laneaeter 
County  Comrs.  4  Neb.  687,  19  Am.  Rep.  641; 
Peree  v.  Ballett,  18  R.  I.  868;  Lee  County  r. 
Abrahams,  84  Arlf.  166;  Murphy  v.  State,  8S 
Ark.  514;  StaU  v.  ilTi/tt,  79  N.  C.  268;  State 
V.  Common  Pleas  Ct.  Judges,  21  Ohio  St.  11; 
State  V.  Fogus,  19  Nev.  247;  StaU  v.  Ream^ 
16  Neb.  681. 

The  subiect  of  the  act  is  compensation  of 
ofiBcers  ancl  the  provisions  prescribing  and  pro- 
viding for  fees  are  simply  matters  properly 
connected  therewith. 

Warren  v.  Britton,  84  Ind.  14;  Bitters  ▼• 
Fulton  County  Comrs.  81  Ind.  126. 

A  statute  exacting  fees  for  services  rendered 
by  officers  for  the  purpose  of  compensating 
such  officers  is  not  a  statute  for  the  raising  of 
revenue. 

Single  v.  BtaU,  24  Ind.  28;  Bitters  v.  Fulton 
County  Comrs,  supra;  Benson  v.  Christian^ 
129  Ind.  585. 

A  section  in  the  Liquor  Law  of  1878  con- 
ferring jurisdiction  to  determine  violations 
thereof  on  the  circuit  and  common  pleas  courts 
was  held  valid. 

Farrell  v.  State,  46  Ind.  871;  Thomasson  t. 
State,  15  Ind.  449;  Reams  v.  StaU,  28  Ind.  Ill; 
Bingle  v.  StaU^  sv/pra, 

8o  a  section  in  the  charter  of  the  bank  of  the 
state  of  Indiana,  providing  that  the  capital 
stock  of  the  bank  and  its  branches  should  not 
be  taxed  for  municipal  purposes. 

Bank  of  StaU  cf  Indiana  y.  New  Albany,  11 
Ind.  189.  See  also  StaU  v.  Sullivan,  74  Ind. 
121;  Indianapolis  y.  Huegele,  115  Ind.  581; 
Reed  v.  StaU,  12  Ind.  641;  Brandon  y.  StaU, 
16  Ind.  197;  Kuhns  v.  Krammis,  20  Ind.  490; 
Bunter  y.  BumsvUU  Tump.  Co.  56  Ind.  218; 
Walker  v.  Dunham,  17  Ind.  488;  McCaslin  v. 


Noxa— Signiflcanjt  of  the  condition  of  affairs  in 
respect  to  the  administration  of  justice  in  the 
United  States  is  the  lanipiaffe  of  the  court  in  the 
present  case  concerning  the  constitutional  pro- 
vision that  Justice  shall  he  administered  freely 
and  without  purchase,  that  *it  may  well  be  doubted 
as  to  whether  a  case  has  ever  arisen  in  this  country 
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to  which  the  clause  of  the  constitution  under  im- 
mediate considers  tioD  was  applicable."  In  respect 
to  the  attempted  application  of  the  clause  in  the 
present  case  the  opinion  of  the  court  seems  very 
fully  to  present  the  authorities  which  have  any 
bearing  upon  It^ 


See  also  32  L.  R.  A.  520;  42  L.  R.  A.  363. 
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State,  44  Ind.  151:  Madifon  d  I.  R.  Co.  ▼. 
Whiteneck,  8  Ind.  217;  l{obinso7i  v.  JSkipwortft, 
28  Ind.  811;  Gillespie  v.  JStatf^,  9  Ind.  880; 
State  ▼.  Montgomery  Covnty  Comr$,  26  Ind. 
522. 

There  is  but  one  subject,  and  that  subject 
is  covered  by  thp  title. 

StnU  ▼.  Adimson,  14  Ind.  296;  Bright  v. 
MeGuUough,  27  inu  228. 

A  law  is  not  local  or  special  that  only  affects 
oflScers  of  a  particular  cIrbs. 

Oroeseh  ▼.  State,  42  Ind.  547;  Oilson  ▼. 
Rush  County  Comrs.  11  L.  R.  A.  885,  128  Ind. 
65;  Hanlon  v.  Floyd  County  Comrs.  58  Ind. 
128:  StaU  v.  Reitz,  62  Ind.  159;  McLaughlin 
T.  Citizens  Bldg.  L.  db  Sav,  Asso.  62  Ind.  264. 

A  law,  to  be  of  "uniform  operation/' as  used 
in  the  constitution,  does  not  invoWe  identity  of 
time,  so  as  to  make  it  necessary  to  take  eftect 
at  the  same  time  upon  all  subjects  to  be  goy- 
erned  bv  it. 

Peopie  ▼.  Henshnw,  76  Cal.  436;  Oody  ▼. 
Murphey,  89  Cal.  522. 

The  Act  of  18U1  did  not  repeal  the  Fee  and 
Salary  Law  of  1879,  except  so  far  as  the  two 
laws  are  in  conflict. 

Payne  v.  Conner,  8  Bibb,  180;  Williams  v. 
State,  86  Ind.'400;  State  v.  Reynolds,  108  Ind. 
858;  Zonker  ▼.  Cowan,  84  Ind.  898:  Lewis  r 
Stout,  22  Wis.  286;  Smith  v.  Ptople,  47  N.  Y. 
888;  ICing  ?.  Rogers,  10  Bast,  572;  State  y. 
Baldwin,  45  Conn.  184;  States.  Cunningham, 
72  N.  C.  477;  Warren  y.  Britton,  84  Ind.  14; 
Campbell  y.  Dwiggins,  88  Ind.  480;  Edys  ▼. 
Tippy,  91  Ind.  102;  Maxv>en  y.  Fulton  County 
Comrs.  119  Ind.  28. 

The  Fee  and  Salary  Act  of  1891  is  complete 
so  far  as  it  applies  to  clerks  and  sheriffs. 

It  is  within*  the  power  of  the  Legislature  to 
put  counties  into  classes  and  to  legislate  for  a 
particular  class,  to  the  exclusion  of  the  remain- 
ing classes. 

Cody  y.  Murphey,  and  People  v.  Henshaw, 
Mupra;  Knickerbocker  y.  People,  102  III.  218; 
JSanlon  y.  Floyd  County  Comrs.,  supra. 

The  Act  of  1891  is  not  necessarily  local  or 
special  because  of  the  omission  of  three  Shelby 
county  ofScers. 

People  y.  Newburgh  db  S.  PI,  Road  Co.  86  N. 
Y.  1;  Lavkford  y.  Somerset  County  Comrs.  11 
L.  R.  A.  491.  78  Md.  105;  PeopU  v.  Hoffman, 
116  III.  587,  56  Am.  Rep.  793:  State  y.  Sfiearer, 
46  Ohio  St.  275:  McOUl  y.  State,  84  Ohio  St. 
228;  Davis  y.  StaU,  68  Ala.  58,  44  Am.  Rep. 
128;  Dorman  y.  StaU,  84  Ala.  216;  Hughes  v. 
Felton,  11  Colo.  489. 

When  there  is  doubt  of  the  ralidity  of  a 
statute  the  courts  will  uphold  it. 

State  y.  Insurance  Co.  of  North  America, 
115  Ind.  264:  Brown  v.  Buzan,  24  Ind.  194; 
Anderson  y.  CaldweU,^\  Ind.  451,  46  Am.  Rep. 
618;  State  y.  Denny,  4  L.  R.  A.  79,  118  Ind. 
882. 

Messrs.  Ayrea  A  Jones,  with  Messrs. 
Byron  K.  ElUottand  William  F.  Elliott, 
for  appellee: 

No  special  law  upon  the  subject  of  fees  and 
salaries  can  be  yalia. 

As  the  Act  of  1891,  entitled,  **  an  act  flxine 
the  compensation  and  prescribing  the  duties  of 
certain  state  and  county  officers,  and  proyid- 
ing  penalties  for  the  yiolation  of  its  proyis- 
ions."  is  special,  it  is  yoid. 
«4  L.  R.  A. 


The  omission  of  onu  county  ia  as  fatal  to  the 
act  as  the  omission  of  many. 

Lodi  Twp  y.  State,  6  L.  R  A.  56.  51  N.  J. 
L.  402:  Daris  y.  Clark,  106  Pa.  884;  Morrison, 
V.  Bachert,  112  Pa.  822;  Edmunds  y.  Herbrand- 
son,  U  L.  R.  A.  725,  2  N.  Dak.  270;  State  y. 
Hudson  County,  Chosen  Freeholders,  50  N.  J. 
L.  82;  StaU  y.  Camden,  50  N.  J.  L.  87:  Man- 
ning y.  Klippel,  9  Or.  867;  Miller  y.  Kister,  68 
Cal.  142. 

The  attempt  to  cure  the  omiaaion  by  the 
"errata"  is  futile. 

O^lis  y.  Kirkpatriek,  2  Idaho.  976;  Bvans  y. 
Browne,  80  Ind.  514,  95  Am.  Dec  710;  Bender 
Y.  StaU,  58  Ind.  254;  Madison  County  Comrs. 
V.  Burford,  98  Ind.  888:  i^ut  v.  Qraftt  County 
Comrs.  107  Ind.  843:  MarshaU  Field  db  Co.  y. 
Clark,  148  U.  8.  649,  86  L.  ed.  294;  Suther- 
land^ Stat.  Constr.  89,  noU. 

Where  an  act  is  yoid  it  does  not  repeal 
former  laws,  but  leayes  them  in  force. 

Meshmeier  y.  StaU,  11  Ind.  482;  Cooley, 
Const.  Lim.  5th  ed.  218. 

Where  the  proyisions  of  an  act  are  not  clearly 
independent  and  distinct,  and  part  is  yoid,  tbb 
entire  act  must  fail. 

AUeny.  Louisiana,  108  IT.  S.  80,  88.  26  L. 
ed.  818,  819;  Warren  y.  Charlestown,  2  Gray, 
84;  Oriffln  y.  StaU,  119  Ind.  520;  People  v. 
Ptn^r,  90  N.  Y.  68, 

The  Act  of  1891  assumes  to  construct  a  gen- 
eral scheme,  and  the  proyisions  are  so  inter- 
locked that  seyerance  is  impossible. 

Where  a  classification  by  counties  is  at- 
tempted, it  must  be  a  complete  classification. 

Edmunds  v.  Herbrandson,  supra. 

All  officers  are  entitled  to  compensation  in  a 
constitutional  mode,  althougb  this  compensa- 
tion may  be  graded  according  to  population, 
80  that  an^  one  of  them  has  a  right  to  demand 
compensation  under  the  yalid  law. 

Cooley,  Const.  Lim.  6th  ed.  222. 

The  Act  of  1891  operates  as  official  terms  ex- 
pire, if  operatiye  at  all,  and  uniformity  of  op- 
eration is  impossible. 

To  be  yalid  a  law  must  be  general  in  its 
scope  and  uniform  in  its  operation.  Uniform- 
ity of  operation  is  as  essential  as  generality  of 
expression.  The  practical  operation  of  a  stat- 
ute and  not  its  form  determines  its  generality 
and  uniformity. 

StaUY.Pugh,A»  Ohio  St.  98;  Bklmvnds  y. 
Herbrandson,  supra;  Mitchell  y.  McCorkle,  69 
Ind.  184;  King  t.  StaU,  8  L.  R  A.  210.  87 
Tenn.  804. 

The  act  assumes  to  make  one  rule  for  some 
counties  and  other  rales  for  other  counties. 

The  salaries  are  not  uniform,  nor  can  they 
be,  inasmuch  as  they  depend  entirely  upon  un- 
certain contingencies. 

The  salaries  depend  entirely  upon  the  fees 
collected  and  not  upon  the  population.  Special 
funds,  special  and  local  to  each  county,  are 

Sroyided  out  of  which  salaries  shall  be  paid, 
[o  fees,  no  fund;  no  fund,  no  salary.  It  is 
not  possible  for  uniformity  or  generality  to 
exist;  there  is  nothing  but  diyersity.  all  is  spe- 
cial, nothing  general. 
Fulk.  y  Monroe  County  Comrs.  46  Ind.  160. 
There  must  be  one  rule  for  all  counties,  and 
an  act  which  can  not  operate  uniformly  in  all 
counties,  and  upon  all  officers  of  a  cUaa  ia 
yoid. 
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Sifiie  Y.  Herrmann,  75  Mo.  340;  iftd^oZt  r. 
Walter,  87  Midd.  270. 

l7o  matter  what  the  language  of  an  act  may 
be.  its  practical  operation  must  be  general  and 
uniform  throughout  the  entire  state  or  it  is  void. 

8tats  v.  Wood,  49  N.  J.  L.  88;  Coutieri  v. 
Hew  Bruntwiek,  44  N.  J.  L.  58:  State  v.  Ham- 
ener,  42  N.  J.  L.  485;  Chuneil  OiXfve  Corporate 
Fovoere,  20  Kan.  619;  State  v.  Mitchell  81  Ohio 
Bt  692;  Com,  v.  Bitton,  88  Pa.  258;  Topeka  ▼. 
Oaiett,  82  Kan.  481;  D&nne  v.  Gm^A;  Cbu/itj^ 
Camre.  84  111.  590;  iSitate  v.  Herrmann,  eupra; 
State  T.  Common  Pleae  Ct.  Judgee  21  Ohio  St. 
11:  Ex  parU  Westerfidd,  55  Gal.  550,  86  Am. 
Bep.  47;  8taU  y.  Biordan,  24  Wis.  484;  StaU 
T  Bojfd,  19  Ney.  43. 

The  suspension  of  an  act  until  manifold  and 
uncertain  contingencies  happen  renders  gen- 
erality and  uniformity  impossible. 

Freeman,  in  a  note  to  State  y.  EUet,  47  Ohio 
8t  90,  21  Am.  St.  Rep.  772;  People  v.  Cooper, 
68  HI.  685. 

The  Act  of  1879  is  in  force  in  all  its  parts, 
•or  else  the  Act  of  1891  is  practically  in  force; 
if  so,  there  is  no  uniformity,  because  one  act 
is  in  force  in  some  localities  as  to  some  coun- 
ties, and  as  to  some  persons,  while  as  to  some 
other  localities,  some  other  persons,  and  some 
other  counties,  another  law  is  in  force. 

TraveUeri  In»,  Co,  t.  Oewego  Ttop.  55  Fed. 
Rep.  861. 

The  legislature  has  assumed  to  put  the  act 
in  force  in  a  mode  unknown  to  the  constitution 
and  it  is  therefore  without  force. 

The  constitution  provides  two  modes,  and 
two  only,  in  which  statutes  can  be  put  into 
force.  These  modes  are  by  the  declaration  of 
an  emergency  and  by  publication. 

Const,  art.  4,  §  28. 

The  rule  that  the  express  mention  of  one 
thing  implies  the  exclusion  of  sJl  others  applies 
with  greater  force  to  written  constitutions  than 
any  other  instrument 

Poffe  V.  Allen,  66  Pa.  888.  98  Am.  Dec.  272; 
StaU  V.  Hyde,  121  Ind.  21;  EtanmOe  v. 
Blend,  4  L.  R  A.  98,  118  Ind.  442. 

The  Act  of  1891  is  in  conflict  with  the  amend- 
ment of  1881. 

The  Act  of  1891  lays  a  tax  on  Justice,  and 
in  80  doing  violates  the  constitutional  provision 
which  requires  that  justice  shall  be  "freely" 
administered. 

Wallace  v.  Marion  County  Comre.  37  Ind. 
383;  Fulk  v.  Monroe  County  Comre.  46  Ind. 
150. 

The  cases  which  hold  that  under  an  appro- 
priate general  title  details  may  be  prescribed, 
do  not  authorize  the  conclusion  that  indepen- 
dent subjects  may  be  grouped  in  one  act. 

Oreeneaetle  Twp,  v.  Black,  5  Ind.  566. 

A  matter  must  be  legitimately  connected 
with  the  principal  subject,  and  i  must  be  part 
of  the  particulars  or  details  of  that  subject, 
otherwise  it  must  be  embraced  in  a  separate 
act. 

State  Y,  Bou>ers,  14  Ind.  195. 

The  Act  of  1891  is  void  because  of  the  in- 
aufBciency  of  its  title. 

Henderson  v.  London  dk  L.  Ins.  Co,  (Ind.)  20 
L.  R.  A.  827;  Madison  County  Comrs,  v.  Baker, 
80  lod.  874:  lyoe  v.  StaU,  14  Ind.  239;  Orubba 
▼.  State,  24  Ind.  295;  State  v.  Young,  47  Ind. 
150;  OUlespie  v.  State,  9  Ind.  380;  StaU  v. 
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Bouers,  supra;  Spaugh  v.  Buffer,  14  Ind.  805; 
Mewherter  v.  Price,  11  Ind.  199;  OreencastU 
Twp.  V.  Black,  supra;  StaU  v.  Wilson,  7  Ind. 
516;  Blakemore  v.  Dolan,  50  Ind.  194;  PeopU 
V.  Hall,  8  Colo.  489;  PeopU  v.  Fleming,  7  Colo. 
230.  Stronger  cases  are  those  of  JDolese  v. 
Pierce,  124  III.  140;  Middleport  v.  ^Ina  L.  Ins. 
Co,  83  111.  562;  Lackport  I'ntstees  v.  Oaylord, 
61  HI.  276;  StaU  v.  Waubaunsee  County  Comrs, 
45  Kan.  781;  Com,  v.  Mercer,  9  Pa.  Co.  Ct. 
Rep.  461;  Com.  v.  Greer,  9  Pa.  Co.  Ct.  Rep. 
444;  Peep{0  v.  Mahaney,  18  Mich.  481;  Dames 
V.  Saginaw  County  Suprs,  89  Mich.  295;  StaU 
V.  Smith,  47  N.  J.  L.  200;  OUnn  v.  Lynn, 
89  Ala.  608;  Wiwel  v.  Hastings,  29  Neb.  379; 
Montgomery  v.  StaU,  88  Ala.  141;  PeopU  v. 
BeadXe,  60  Mich.  22;  State  v.  Palmes,  23  Fla. 
620;  Re  Breene,  14  Colo.  401;  OaUaghan  v. 
Chipman,  59  Mich.  610;  Fargo  v.  Auditor 
General,  57  Mich.  598;  PeepU  v.  Congdon,  77 
Mich.  851;  Henrioo  County  Suprs,  v  Magru- 
der,  84  Va.  838;  Fiddity  Ins,  Trust  db  S.  D. 
Co.  V.  Shenandoah  Valley  R,  Co,  86  Va.  1; 
StaU  V.  Murray,  41  Minn.  123. 

Where  the  subjects  of  an  act  cannot  be  seg- 
egrated,  the  whole  act  must  fail  if  the  title  is 
insufficient. 

PeopU  V.  Parks,  68  Cal.  668;  Walker  v. 
StaU,  49  Ala.  329;  StaU  v.  SUver,  9  Nev.  227; 
St.  Louis  V.  TUfel,  42  Mo.  590. 

There  is  no  mention  of  Judicial  officers  in 
the  title. 

Judicial  officers  are  neither  state  nor  county 
officers,  so  that  there  is  not  only  a  distinct  and 
independent  subject,  but  there  is  also  a  defec- 
tive title. 

State  Y.  Tucker,  46  Ind.  865. 

There  is  no  mention  of  fees. 

Fees  are  charges  allowed  officers,  and  are 
taxable  as  costs  against  litigants  and  against 
others  for  services  rendered  them  by  officers. 

Apperson  v.  Mutual  Ben,  L.  Co.  88  N.  J.  L. 
390;  Camp  v.  Bates.  13  Conn.  1. 

They  are  not  charges  due  the  state  or  any 
of  its  governmental  subdivisions.  The  sub- 
ject of  "fees"  is.  therefore,  a  distinct  subject. 

The  words  ••fees"  and  "compensation''^  are 
not  synonymous. 

Jefferson  County  Suprs.  y.  Johnson,  64  111. 
149. 

Messrs,  Lamb  A  Beasley  also  for  ap- 
pellee. 

Coffey*  J.,  delivered  the  opinion  of  the 
court: 

On  the  25th  dav  of  April.  1898.  the  a^)- 
pellee  filed  a  petition  in  the  Marion  circuit 
court,  the  purpose  of  which  was  to  compel 
the  appellant,  as  state  auditor,  to  draw  a 
warrant  on  the  state  treasurer  in  favor  of  the 
relator,  as  sheriff  of  Vigo  county,  as  com- 
pensation for  the  deliverv  of  convicts  at  the 
Southern  State  Prison,  tt  is  alleged  in  the 
petition,  among  other  things,  that  the  relator 
is  the  sheriff  of  Vigo  county,  having  been 
elected  to  that  office  at  the  November  election 
in  the  year  1892 ;  that  in  the  year  1892,  and 
in  the  year  1898,  as  such  sheriff,  he  conveyed 
from  Vigo  county  to  the  state  prison  south, 
and  delivered  to  the  warden  a  given  number 
of  convicts,  convicted  and  sentenced  in  the 
Vigo  circuit  court ;  that  he  was  entitled  to 
receive  as  mileage  for  the  performance  of 
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such  daty  the  sum  of  fifteen  cents  for  each 
mile  traveled,  going  and  returning,  for  each 
convict  conveyed  to  the  prison,  except  when 
more  than  one  was  taken  at  the  8am&  time, 
to  be  paid  out  of  the  general  funds  in  the 
state  treasury ;  that  there  is  in  the  general 
fund  in  the  treasurer's  office  far  more  than 
sufficient  to  pay  the  relator's  claim ;  that  on 
the  2l8t  day  of  April,  1898,  the  relator  de- 
manded of  the  appellant,  who  then  was  and 
still  is  the  auditor  of  state  of  the  state  of 
Indiana,  that  he  draw  a  warrant  on  the  treas- 
urer of  state  for  the  sum  due  him,  to  which 
demand  the  appellant  refused  to  accede,  put- 
ting such  refusal  upon  the  sole  ground  that 
the  relator  was  not  entitled  to  any  warrant 
whatsoever,  because  the  act  of  the  general 
assembly  of  the  state  entitled,  ''an  act  fixing 
the  compensation  and  prescribing  the  duties 
of  certain  state  and  county  officers,  and  pro- 
viding penalties  for  the  violation  of  its  pro- 
visions,'' passed  notwithstanding  the  oblec- 
tions  of  the  governor  thereto,  March  9,  1891, 
does  not  allow  the  sheriff  of  the  state  to  re- 
ceive mileage  for  such  services;  that  the 
claim  of  the  appellant  that  the  Act  of  March 
9,  1891,  precludes  the  relator  from  receiving 
the  mileage  claimed  by  him,  is  wholly  and 
totally  unfounded  in  this,  that  the  act  is  in 
conflict  with  the  provisions  of  the  constitu- 
tion of  the  state,  and  is  utterly  void. 

To  this  petition,  and  to  the  alternative 
writ  of  mandamus  issued  thereon,  the  circuit 
court  overruled  a  demurrer,  and  the  appel- 
lant failing  and  refusing  to  answer  further, 
a  peremptory  writ  was  ordered,  from  which 
action  and  Judgment  of  the  court  this  appeal 
is  prosecuted.  The  assignment  of  error  calls 
in  question  the  propriety  of  this  ruling. 

On  the  9th  day  of  March,  1891,  the  general 
assembly  of  the  state,  notwithstanding  the 
governor's  objections  thereto,  passed  an  act 
entitled  :  '^  An  act  fixing  the  compensation 
and  prescribing  the  duties  of  certain  state 
and  county  officers  and  providing  penalties 
for  the  violation  of  its  provisions.'' 

The  act  purports  to  fix  the  compensation 
of  the  governor  of  the  state,  lieutenant-gov- 
ernor, secretary  of  state,  auditor  of  state, 
treasurer  of  state,  attorney -general,  state  li- 
brarian, clerk  of  the  supreme  court,  and  his 
deputies  and  assistants,  including  his  ste- 
nographer and  type- writer,  superintendent 
of  public  instructions,  director  of  the  depart- 
ment of  geology  and  natural  resources,  in- 
spector oimines,  assistant  inspector  of  mines, 
chief  of  bureau  of  statistics,  inspector  of 
mineral  oils,  secretary  of  the  state  board  of 
health.  Judges  of  the  supreme  court,  law  li- 
brarian of  the  supreme  court,  sheriff  of  the 
supreme  court,  judges  of  the  circuit  courts 
of  the  state.  Judges  of  tlie  superior  courts, 
judges  of  the  criminal  courts,  prosecuting 
attorneys,  county  auditors,  county  treasurers!^ 
county  recorders,  clerks  of  the  circuit  courts 
and  sheriffs  of  the  several  counties  of  the 
state. 

It  requires  cert-ain  state  officers  to  tax  the 
fees  therein  fixed,  and  pay  the  same  into  the 
state  treasury.  It  also  requires  the  clerks  of 
the  circuit  courts  and  sheriffs  of  the  several 
counties  to  tax  the  fees  therein  specified 
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against  litigants  in  court,  and  pay  the  i 
into  the  county  treasury. 

The  twenty- first  section  of  the  act  is  as 
follows:  *"rhe  county  officers  in  this  act 
named  shall  be  entitlfnl  to  receive  for  their 
services  the  compensation  specified  in  this 
act,  which  compensation  is  spraded  in  pro- 
portion to  the  population  ana  the  necesaaiy 
services  required  in  each  of  said  several 
counties,  subject  to  the  conditions  herein 
prescribed  and  they  shall  receive  no  other 
compensation  whatever." 

Section  one  hundred  and  twenty- three  pro- 
vides that  the  sheriffs  of  the  several  counties 
of  the  state  shall,  on  behalf  of  their  respec- 
tive counties,  tax  and  charge  the  fees  pro- 
vided by  law  on  account  of  services  per- 
formed by  such  officers ;  the  fees  and  amounts 
so  charged  shall  be  designated  **  sheriff's 
costs, "  but  they  shall  in  no  sense  belonfi^  to 
or  be  the  property  of  the  sheriff,  but  shall 
belong  to  and  be  the  property  of  the  county. 
This  section  further  provides  that,  in  addi- 
tion to  his  salary,  the  sheriff  shall  be  allowed 
his  actual  traveling  expenses  for  taking  each 
convict  to  the  state  prison,  to  be  paid  out  of 
the  state  treasury  upon  the  certificate  of  the 
warden  of  the  prison,  accompanied  by  an 
itemized  statement  of  such  expenses,  verified 
by  the  affidavit  of  the  sheriff. 

The  act  undertakes  to  compensate  county 
clerks,  sheriffs,  auditors,  treasurers  and  re- 
corders by  a  fixed  salary,  payable  quarterly 
out  of  the  county  treasury,  from  funds  to  be 
known  respectively  as  **  clerk's  fund, "  "  audi- 
tor's fund,"  "treasurer's  fund,"  **sheriflP's 
fund,"  and  "recorder's  fund."  The  clerks, 
sheriffs,  and  recorders  cannot  draw  from  the 
treasury,  on  account  of  salaries,  a  sum  in 
excess  of  the  fees  taxed,  collected  and  paid 
in  by  each  of  them  prior  to  the  payment  of 
their  respective  salaries. 

Section  one  hundred  and  thirty-six  of  the 
Act  is  as  follows :  "  Where  any  clerk,  audi- 
tor, recorder,  treasurer  or  sheriff  has  been 
elected  by  the  people  of  his  county  before 
the  taking  effect  of  this  act,  such  officer  so 
elected,  during  the  time  that  he  holds  such 
term,  shall  not  be  subject  to  the  provisions 
of  this  act.  He  shall  hold  such  term  of  of- 
fice and  perform  the  duties  thereof,  and  re- 
ceive the  compensation  prescril>ed  by  law, 
the  same  as  if  this  act  had  not  been  passed.  ^ 

The  pleadings,  including  the  assignment 
of  error  in  this  case,  are  in  such  form  as  to 
present  for  our  consideration  and  decision 
the  ouestion  as  to  whether  this  enactment  is 
a  valid  law  under  the  constitution  of  the 
state. 

In  passing  upon  and  deciding  the  numerous 
intricate  and  important  questions  presented 
in  this  case  by  the  learned  counsel  who  have 
so  ably  briefed  and  argued  them,  it  is  im- 
portant that  we  should  constantly  keep  in 
mind  the  oft  repeated  declaration  and  rule 
that  the  power  to  declare  a  statute  unconsti- 
tutional  is  a  high  one,  and  will  never  be  ex- 
ercised in  doubtful  cases.  To  doubt  the  con- 
stitutionality of  a  law  is  to  resolve  in  favor 
of  its  validity.  An  act  of  the  legislature  is 
not  to  be  declared  unconstitutional  unless  it 
is  clearly,  palpably,  and  plainly  in  conflict 
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with  the  constitution.  It  i«  well  to  keep  in 
mind  also  the  well-known  rules  that  courts 
will  pass  upon  such  constitutional  questions 
only  as  are  necessary  to  a  decision  of  the 
cause  upon  its  merits.  Brawn  v.  Butan,  24 
Ind.  194  ;  Andergon  v.  GddtteU,  91  Ind.  461, 
46  Am.  Rep.  613 ;  8taU  v.  Insurajiee  Oo,  of 
North  America,  115  Ind.  264 ;  Slate  y.  Denny, 
118  Ind.  882,  4  L.  R.  A.  79;  Park&r  t.  BtaU, 
188  Ind.  178.  18  L.  R.  A.  567,  579. 

Against  the  validity  of  the  law  it  Ib  con- 
tended by  the  appellee : 

First.  That  it  violates  section  19,  article 
4,  of  the  State  Constitution,  which  declares 
that,  ** every  act  shall  embrace  but  one  sub- 
ject, and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in 
the  title. " 

Second.  That  it  violates  section  12,  article 
1,  of  the  Constitution,  which  requires  that, 
"justice  shall  be  administered  freely  and 
without  purchase,  completely  and  without 
denial,  speedily  and  without  delay." 

Third.  That  it  violates  section  22,  article 
4,  of  the  Constitution  of  the  state,  wl^cli 
provides  that  tiie  general  assembl v  sbal  1  not 
pass  any  local  or  special  laws,  "in  relation 
to  fees  and  salaries,  except  that  the  laws  may 
be  so  made  as  to  grade  the  compensation  of 
officers  in  proportion  to  the  population  anil 
the  necessarv  services  required." 

Fourth,  fhat  it  violates  section  28,  article 
4,  of  the  Constitution,  which  provides  that : 
"In  all  cases  enumerated  in  the  preceding 
section,  and  in  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable,  all  laws 
shall  \m  general  and  of  uniform  operation 
throughout  the  state." 

The  constitutional  provision  set  out  in  the 
first  objection  to  the  law  under  immediate 
consideration  has  often  been  before  this  court 
for  construction  and  appl  ication.  It  has  been 
repeatedly  declared  that  the  purpose  of  this 
provision  is :  first,  to  prevent  the  passage  of 
an  act  under  a  false  ana  delusive  title,  which 
did  not  indicate  the  subject-matter  contained 
in  the  act,  whereby  legislators  might  be  de- 
ceived into  the  support  of  measures  in  ignor- 
ance of  their  true  character,  and,  second,  to 
prevent  the  combining  together  in  one  act 
of  two  or  more  subjects  having  no  relation 
to  each  other,  whereby  members,  in  order  to 
procure  such  legislation  as  thev  wished, 
were  often  constrained  to  assist  in  passing 
other  measures  obnoxious  to  them.  Hingle 
V.  SiaU.  24  Ind.  28. 

It  has  been  truthfully  said  that  this  provis- 
ion has  been  the  source  of  much  perplexity, 
both  in  the  legislature  and  in  the  courts. 
The  proper  construction  of  its  provisions  was 
announced,  we  think,  in  the  case  of  Bright 
V.  MeCuUough,  27  Ind.  228,  where  it  was  said 
by  this  court:  "The  constitution  does  not 
assume  to  divide  the  general  scope  of  legis- 
lation and  classify  the  parts  under  particular 
heads  or  subjects ;  but,  of  necessity,  has  left 
that  power  to  be  exercised  by  the  legislature, 
as  it  in  its  wisdom  and  discretion  shall  deem 
proper.  The  Constitution  assumes  that  dif- 
ferent subjects  of  legislation  do  exist,  and 
requires  that  each  act  shall  embrace  but 
one  subject,  and  matters  properly  connected 
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therewith,  which  subject  shall  be  expressed 
in  the  title.  The  purposes  of  the  provision, 
in  view  of  the  evils  intended  to  be  guarded 
against,  can  only  be  affected  by  requiring 
that  the  subject  expressed  should  be  reason- 
ably specific,  or,  in  other  words,  should  be 
such  as  to  indicate  some  particular  brancb^ 
of  legislation,  as  a  head  under  which  the 
particular  provisions  of  the  act  might  reason- 
ably be  looked  for.  .  .  .  But  it  should 
be  borne  in  mind  that  the  Constitution  only 
requires  that  a  proper  subject  of  legislatioiv 
should  be  expressed  in  the  title,  and  not  the 
particular  features  or  details  of  the  law.  If 
these  relate  to  the  subject  expressed,  it  satis- 
fies the  constitutional  provision.  The  words, 
'An  Act  concerning  highways,'  would  ex- 
press but  a  single  subject,  and  yet  would 
constitute  a  comprehensive  title,  under  which 
almost  any  desired  provision  relating  to- 
highways  might  be  enacted." 

It  has  been  often  decided  that  the  title  of 
an  act  need  not  go  into  details,  and  that  it 
is  sufficient  if  it  indicates  with  reasonable 
precision  and  clearness  the  subject  it  em- 
braces. Nor  is  an  act  invalid  because  it  in- 
cludes details  not  mentioned  in  the  title,  if 
the  details  are  germane  to  the  general  sub- 
ject desifi^Da^^  id  the  title.  If  the  subject 
is  properly  designated  in  the  title  to  an  act 
of  the  general  assembly,  any  legislation 
properly  connected  with  the  subject  may  be 
enacted,  though  there  be  no  mention  in  the 
title  of  such  details.  lu  other  words,  it  is 
always  necessary  to  designate  in  the  title  of 
an  act  the  subject  of  legislation,  but  it  is 
never  necessary  to  mention  the  matters  prop- 
erly connected  with  the  subject.  WatTen  v. 
Britton,  84  Ind.  14 ;  Bitten  v.  FkUUm  Oountjf 
Gamn.  81  Ind.  125 ;  Benean  v.  Ohrietian,  129 
Ind.  636;  FarreU  v.  State,  46  Ind.  871; 
ThomoMon  v.  StaU,  15  Ind.  449;  Beame  v. 
State,  28  Ind.  Ill ;  Hingle  v.  StaU,  iupra; 
State  V.  Sullivan,  74  Ind.  121. 

It  is  contended  by  the  appellee  that  thi» 
act  embraces  a  multiplicity  of  sul^ects,  and 
that  it  is  for  that  reason  void.  It  is  con- 
tended that  it  embraces  the  following  sub- 
jects, namely:  (1)  county  officers ;  (2)  state 
officers:  (8)  judicfal  officers:  (4)  the  duties 
of  officers ;  (5)  compensation  of  officers ;  (6) 
public  revenues;  (7)  fees;  (8)  salaries,  and 
that  each  of  these  are  separate  and  distinct 
subjects,  wholly  disconnected. 

We  are  unable  to  agree  with  the  appellee- 
in  this  contention.  Some  of  the  matters 
mentioned  as  subjects  are  matters  properly 
connected  with  the  subject  designated  in  the 
title,  while  others  are  simply  divisions  of 
that  subject.  The  subject  or  legislation  as 
designated  in  the  title  of  this  act  is  the  com- 
pensation of  certain  state  and  county  officers. 
It  is  no  uncommon  thing  in  legislation  to 
prescribe  the  duties  of  public  officers  in  the 
same  act  which  fixes  their  compensation. 
Nor  is  it  uncommon  in  this  state  to  fix  in  one 
general  law  the  compensation  of  public  offi- 
cers belonging  to  different  classes.  Such  was 
the  Fee  and  Salary  Law  of  1879  (Acts  1879, 
p.  180),  which  fixed  the  fees  and  salaries  of 
the  state  officers  and  the  fees  of  county  and 
township  officers.     Of  like  character  was  the 
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Act  of  1852,  Rev.  Stat.  1833.  p.  433.  To  the 
fiame  effect  was  the  Fee  and  Salary  Law  of 
1859,  Act  1859,  p.  174. 

The  same  practice  was  followed  by  the 
general  assembly  in  enacting  the  Fee  and 
Salary  Law  of  1865,  Acts  of  I860,  p.  128. 
The  same  course  was  pursued  in  1875,  Acts 
of  1875,  p.  81.  Nor  are  we  able  to  perceive 
any  valid  objection  to  such  a  course.  The 
title  of  the  act  in  such  cases  is  sufficiently 
-comprehensive  and  specific  to  call  every 
legislator's  attention  to  the  subject  under 
•consideration.  The  compensation  of  the 
state's  public  servants,  for  services  rendered, 
whether  such  services  be  rendered  for  the 
people  of  the  state  at  large,  or  for  the  people 
•of  a  single  county  or  township,  embraces,  we 
think,  but  a  sins^le  general  subject,  which 
mar  be  embraced  in  a  single  act  of  the  gen- 
•era!  assembly.  To  hold  otherwise  is  to  affirm 
that  the  public  officers  of  the  state  have  been 
•compensated  for  their  services  under  void 
legislation  since  1852.  We  cannot  give  our 
•assent  to  such  a  contention.  We  are  unable 
to  ijeroeive  any  reason  which  could  be  urged 
Against  such  an  act,  which  would  not  apply 
iJso  to  a  single  act  fixing  the  fees  and  salaries 
of  the  state  officers,  because  the  state  is  di- 
vided into  three  separate  and  distinct  depart- 
ments. 

We  think  that  a  provision  requiring  offl- 
•oers  to  tax  and  collect  fees  for  the  purpose 
•of  creating  a  fund  with  which  they  may  be 
paid  is  properly  connected  with  the  subject 
-of  compensating  such  officers  for  their  public 
services,  as  well  as  a  provision  fixing  the 
fees  to  be  taxed  and  collected.  Bitten  v. 
FuUon  Oounty  Comn,  tupra;  Walker  v.  Dun- 
Mm,  17  Ind.  483 ;  Bank  of  State  cf  Indiana 
▼.  New  Albany,  11  Ind.  189 ;  8taU  v.  Sullimn, 
■eupra;  Indianapoli$  v.  Ruegels,  115  Ind.  681 ; 
Beed  v.  ^at$,  12  Ind.  641 ;  Brandon  v.  State, 
16  Ind.  197;  Bohintan  v.  Skiptoorth,  28  Ind. 
'^11 ;  Hunter  v.  BumaviUe  Tump.  Go,  66  Ind. 
1dl8 ;  QiUeepie  v.  State,  9  Ind.  880 ;  StaU  v. 
Montgomery  Oounty  Oomn,  26  Ind.  522. 

Section  12,  article  1,  of  the  Constitution 
has  been  before  this  court  for  construction  on 
two  separate  occasions.  WaUace  v.  Marion 
Oounty  Oomn.  87  Ind.  886 ;  Fulk  ▼.  Monroe 
Oounty  Oomn.  46  Ind.  150. 

In  the  first  case,  the  judges  of  this  court 
were  equally  divided  upon  the  question  of 
the  constitutionality  of  a  law  requiring  fees 
for  services  performed  by  a  county  officer  to 
l)e  paid  into  the  county  treasury.  In  that 
•case  Judge  Downey  wrote  an  opinion  hold- 
ing that  such  a  law  was  valid,  while  Judge 
Warden  wrote  an  opinion  holding  the  op- 
iposite  view.  In  the  latter  case  of  Fulk  v. 
Monroe  Oounty  Comrs.  eupra,  a  majority  of 
the  court  adopted  the  opinion  of  Warden. 
Neither  of  these  opinions  is  elaborately  rea- 
soned, nor  does  either  of  the  learned  judges 
•cite  a  single  authoritv  in  support  of  his 
opinion.  The  case  of  t\ilk  v.  Monroe  Oounty 
Oomn.,  we  believe  stands  almost  entirely, 
if  not  quite  alone,  and  is  out  of  line  with 
all  the  authorities  upon  the  subject  of  which 
it  treats.  The  validity  of  provisions  similar 
to  those  found  in  this  statute  upon  the  sub- 
ject of  paying  fees  into  the  oounty  treasury, ' 
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has  been  affirmed  by  the  supreme  courts  of 
Tennessee,  Iowa,  Nebraska,  Rhode  Island, 
Arkansas,  North  Carolina,  and  Nevada. 
Earriton  v.  Willie,  7  Heisk.  185,  19  Aoi. 
Rep.  604,  StaU  v.  Howran,  8  Heisk.  834; 
Adae  v.  Zangs,  41  Iowa.  586 ;  Steele  v.  Central 
Bailroad  Co.  of  Iowa,  48  Iowa,  109 ;  StaU  ▼. 
Verwayne,  44  Iowa,  621 ;  ^ate  y.  Lancaster 
County  Oomn.  4  Neb.  587,  19  Am.  Rep.  641 ; 
Perce  v.  Eallett,  18  R.  I.  868 ;  jCm  County  ▼. 
Abrahame,  84  Ark.  166 ;  Murphy  v.  St4ite,  38 
Ark.  514 ;  State  v.  Nutt,  79  N.  C.  268 ;  StaU 
V.  Common  Pleae  Ct.  Judgee,  21  Ohio  St.  11 ; 
State  V.  Fogus,  19  Nev.  247 ;  StaU  v.  Beam, 
16  Neb.  681. 

It  is  plain,  we  think,  that  the  general  as- 
sembly never  designed  by  this  act  to  levy  a 
tax  for  general  revenue.  Its  purpose  in  re> 
quiring  fees,  to  be  taxed  and  collected  is  to 
create  a  fund  out  of  which  those  who  perforin 
official  services  may  be  paid  the  salaries  fixed 
by  the  law.  It  is  a  matter  of  no  concern  to 
a  litigant  whether  the  sheriff  who  serves  his 
writs  is  paid  by  him  direct,  or  whether  he 
receives  his  pay  through  the  medium  of  the 
county  treasurer,  provFded  the  amount  paid 
by  him  is  the  same  in  either  case.  The  sher- 
iff's fees  taxed  to  litigants  under  this  law  is 
less  than  the  fees  taxed  under  the  Law  of 
1879,  and  yet  wc  have  a  litigant  here,  seek- 
ing  to  overthrow  this  law  onlhe  ground  that 
the  fees  taxed  under  it  are  a  tax  on  litiga- 
tion, in  order  that  he  may  collect  the  higher 
fees  for  his  own  use.  The  claim,  we  think 
is  unreasonable,  and  without  a  shadow  of 
equity  to  support  it. 

In  the  case  of  StaU  v.  Oomm&n  Pleae  Ct. 
Judgee,  eupra,  the  supreme  court  of  Ohio 
said :  "  It  is  competent  for  the  legislature 
to  provide  for  compensating  all  its  public 
officers  l)y  salaries.  If  it  should  see  proper 
to  do  so,  we  know  of  no  provision  of  the 
constitution  that  would  forbid  exacting  from 
persons  requiring,  and  who  are  specially 
benefited  by  the  performance  of  official  serv- 
ices a  reasonable  compensation  therefor,  to 
be  paid  into  the  public  treasury,  to  reimburse 
tlie  public  for  the  expense  incurred  in  pro- 
viding and  maintaining  such  offices,  it  is 
not  essential  to  such  exactions  that  they 
should  enure  to  the  personal  benefit  of  the 
officer.  The  officers  are  but  the  agents  of  the 
state  for  transacting  the  public  business, 
and  it  is,  in  its  nature,  a  matter  wholly  im- 
material to  those  requiring  their  services 
whether  the  amount  to  be  paid  therefor  goes 
to  the  officer  or  into  the  public  treasury, 
provided  no  more  is  exacted  than  is  just  and 
reasonable  for  the  facilities  afforded  and  the 
services  performed.  If  the  exactions  are 
called  taxes,  they  become  none  the  less  such, 
as  to  those  on  whom  they  are  imposed,  by 
being  paid  to  the  officer  than  if  paid  into 
the  public  treasury.** 

This  argument  would  seem  to  be  unan- 
swerable. Indeed,  it  may  well  be  doubted 
as  to  whether  a  case  has  ever  arisen,  in  this 
country,  to  which  the  clause  of  the  consti- 
tution under  immediate  consideration  was 
applicable.  It  is  first  found,  in  substance, 
in  Maffna  Charts,  and  was  intended  as  a 
death  blow  to  the  corrupt  and  disgraceful 


48M. 


Hbndersoi!!  t.  State,  ex  rd.  Stout. 


479 


.practices  of  a  corrupt  judiciary  in  demand- 
iDff  oppressive  gratuities  for  giving  or  with- 
iioTding  decisions  in  pending  causes. 

We  are  clearly  of  the  opinion  that  the  pro- 
Tisions  of  the  statute  under  consideration  are 
not  in  conflict  with  clause  12,  article  1,  of 
our  State  Constitution. 

In  support  of  the  third  and  fourth  objec- 
tions to  the  validity  of  this  enactment,  it  is 
•contended  that  it  is  local  and  special,  be- 
x»use  it  does  not  include  in  its  provisions 
persons  who  were  elected  to  office  prior  to 
ilie  time  it  took  cifect.  It  is  said  that  under 
its  provisions,  we  have  a  class  of  officers  in 
•one  county  receiving  fees  under  one  law, 
while  the  same  class  of  officers  in  other  coun- 
ties are  receiving  salaries  for  tbe  same  class 
•of  services  under  another  and  different  law, 
4ind  that  by  reason  of  this  fact  the  statute  is 
•local  and  special  in  its  operation.  We  are 
xinable  to  agree  with  the  appellee  in  this 
•contention.  This  statute  is  not  different  in 
legal  effect  from  what  it  would  be  did  it 
lead :  **  Be  it  enacted  by  the  general  assem- 
bly of  the  state  of  Indiana,  that  all  state  and 
countv  officers  hereafter  elected  shall  raceive 
the  following  fees  and  salaries  and  no  other. " 
In  other  wonts,  it  was  intended  to,  and  does 
«pply  alike  to  all  officers  elected  after  it  took 
H!llect.  We  do  not  think  such  a  statute  is  in 
•conflict  with  any  provision  of  our  state  con- 
stitution. If  such  a  law  is  invalid,  then  it 
^ould  be  utterly  impossible  to  make  a  valid 
statute  reducing  the  salaries  of  our  judicial 
officers,  for  it  is  expressly  provided  by  the 
constitution  that  such  salaries  shall  not  be 
reduced  during  the  term  of  an  incumbent. 
A  statute  which  is  of  general  and  uniform 
•operation  throughout  the  state,  and  operates 
«like  upon  all  persons  under  the  same  cir- 
•cumstances.  Is  not  subject  to  the  imputation 
•of  being  local  and  special.  QUson  r.  Rush 
Cavnty  Gomn.  128  Ind.  65,  11  L.  R.  A.  885. 

It  is  further  contended  by  the  appellee  that 
this  statute  is  local  and  special,  in  that  it 
fails  to  fix  a  salary  for  the  auditor,  treasurer 
•and  recorder  of  Shelby  county.  This  statute 
does  fix  a  salary  for  the  clerk  and  sheriff  of 
•every  county  in  the  state,  including  Shelby 
■county,  and  whether  this  appellee  can  be 
heard  to  complain  that  the  general  assembly 
bailed  to  fix  a  salary  foK  the  auditor,  treas- 
urer and  recorder  of  that  county  depends  upon 
the  preliminary  question  as  to  whether  the 
provisions  of  the  statute  are  so  interlocked 
and  80  dependent  upon  each  other  that  the 
act  must  stand  or  tall  as  a  whole,  for  we 
will  not  permit  him  to  litigate  a  matter  in 
which  he  has  no  interest.  A  party  cannot 
be  permitted  to  harass  others  and  take  the 
time  of  the  courts  in  litigating  matters  in 
"Which  he  has  no  interests,  and  for  this  rea- 
son, if  the  provisions  of  the  act  under  im- 
mediate consideration  are  of  such  a  character 
as  that  it  can  stand  as  to  the  appellee,  while 
it  might  fail  as  to  the  auditors,  treasurers 
and  recorders,  we  will  not  stop  to  inquire 
whether  it  is  or  is  not  valid  as  to  the  latter. 

The  principle  that  a  statute  may  be  con- 
stitutional and  valid  in  part,  and  unconsti- 
tutional and  invalid  in  part  is  elementary. 
The  rule  is  that  where  a  part  of  a  statute  is 
unconstitutional,  if  such  part  is  so  connected 
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with  tbe  other  parts  as  that  thev  mutually 
depend  upon  each  other  as  conditions,  con- 
siderations or  compensations  for  each  other, 
so  as  to  warrant  the  belief  that  the  leirisla- 
ture  intended  them  as  a  whole,  and  if  they 
could  not  be  carried  into  effect,  the  lej^isla- 
ture  would  not  have  passed  the  residue  in- 
dependently of  that  which  is  void,  the  whole 
act  is  voia.  On  the  other  hand,  where  a 
part  of  a  statute  is  unconstitutional,  if  by 
striking  from  the  act  all  that  part  which  is 
void,  that  which  remains  is  comolete  in  it- 
self, sensible,  capable  of  being  executed 
wnolly  independent  of  that  which  is  rejected, 
and  is  of  such  a  character  as  that  it  may 
fairly  be  presumed  that  the  legislature  would 
have  passed  it  independent  of  that  which  is 
in  conflict  with  the  constitution,  then  the 
courts  will  reject  that  which  is  void,  and  en- 
force the  remainder.  Oriffln  v.  State,  119 
Ind.  520 ;  State  v.  Blend,  121  Ind.  514 ;  State 
V.  Gorby,  122  Ind.  17 ;  State  v.  Friedtey  (Ind. ) 
21  L.  H.  A.  684. 

The  argument  of  the  appellee  is  that  this 
statute  embraces  but  one  entire  scheme,  and 
for  this  reason,  if  any  portion  of  the  law  is 
unconstitutional,  the  scheme  fails  and  the 
entire  act  must  fall. 

We  cannot  bring  our  minds  to  the  convic- 
tion that  the  attorney -general  of  the  state, 
for  the  purpose  of  obtaining  the  larger  sal- 
ary ffiven  by  former  statutes,  could  defeat 
this  Taw  because  it  was  defective  as  to  the 
type- writer  in  the  clerk's  office  of  the  su- 
preme court.  Nor  do  we  think  the  clerk  of 
the  supreme  court,  for  the  purpose  of  retain- 
ing the  fees  taxed  in  his  office,  could  defeat 
it  because  it  was  defective  as  to  circuit 
judges.  Nor  do  we  think  the  governor  of 
the  state  could  defeat  it  because  it  was  de- 
fective as  to  some  county  officer.  There  is 
as  litMe  connection  between  the  duty  of  a 
county  sheriff,  as  such,  and  the  duty  of  a 
county  recorder,  as  there  is  between  the  duty 
of  the  attorney -general  and  the  type- writer 
in  the  clerk's  office,  and  his  duties  are  as 
distinct  from  those  of  the  county  treasurer 
as  the  duties  of  the  clerk  of  the  supreme 
court  are  from  that  of  a  circuit  judge.  In 
fact  there  is  no  connection  whatever,  so  far 
as  his  official  duties  are  concerned,  between 
a  county  sheriff  and  a  county  auditor,  treas- 
urer or  recorder.  This  statute  as  to  county 
sheriffs  is  complete  within  itself,  and  cap- 
able of  being  executed  independent  of  its 
provisions  relating  to  county  auditors,  treas- 
urers, and  recorders. 

In  arriving  at  a  conclusion  as  to  whether 
the  legislature  would  probably  have  passed 
the  act  independent  of  the  provisions  relating 
to  auditors,  treasurers  and  recorders,  it  is 
not  unimportant  to  consider  the  evils  which 
the  law  was  intended  to  remedy.  It  is  a 
matter  of  common  notoriety,  of  which  the 
courts  take  notice,  that  for  many  years  prior 
to  this  enactment,  there  was  a  bitter  com- 
plaint against  the  practice  of  taxing  what 
is  known  as  constructive  fees.  Penal  stat- 
utes had  been  passed,  as  well  as  statutes  in- 
flicting forfeitures,  but  it  was  found,  on  act- 
ual experience,  that  they  did  not  eradicate 
tbe  evil.  The  sum  illegally  demanded  and 
collected  in  the  way  of  constructive  feet  was 
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large  in  the  aggregate,  but  the  amount  taxed 
affainst  each  indiyldual  litigant  was  so  small 
that  it  was  cheaper  to  pay  than  to  contest  it. 
This  complaint  was  wholly  directed  against 
the  clerks  and  sheriffs  of  the  state,  and  had 
no  connection  whatever  with  the  office  of 
auditor,  treasurer,  or  recorder.  It  was  the 
purpose  of  the  legislature  in  enacting  this 
statute  to  strike  an  effective  blow  at  the  prac- 
tice of  taxing  illegal  and  constructive  fees 
by  placing  the  officers  who  had  previously 
taxed  them  upon  a  salary,  depriving  them 
of  all  fees  and  thus  removing  the  temptation 
to  wrong-doing  in  that  direction.  In  view 
of  the  evil  to  be  cured  and  the  manifest  pur- 
pose of  the  general  assembly,  we  think  it  not 
at  all  improbable  that  it  would  have  passed 
this  statute  independent  of  its  provisions  re- 
lating to  auditors,  treasurers,  and  recorders. 
Having  reached  this  conclusion,  the  rule 
that  we  will  not  decide  a  constitutional  ques- 
tion when  not  necessary  to  a  decision  of  the 
cause  upon  its  merits,  applies,  and  we  will 
not,  therefore  inquire  as  to  whether  the  stat- 
ute is  or  is  not  valid  as  to  county  auditors, 
treasurers,  and  recorders. 

The  title  of  the  act  is  broad  enough  to  in- 
clude county  sheriffs.  The  legislature  has 
declared  in  the  act,  as  we  have  seen,  that  the 
salaries  of  county  officers  in  the  several  coun- 
ties of  the  state  are  graded  according  to  the 
population  and  the  necessary  services  to  be 
performed.  In  view  of  this  declaration,  we 
must  assume  that  it  had  before  it  all  the  nec- 
essary information  to  enable  it  to  fix  such 
salaries  upon  a  just  and  equitable  basis, 
with  a  view  of  giving  to  each  officer  therein 
named  a  reasonable  compensation  for  the 
services  performed.  To  say  that  the  law  in 
this  respect  is  perfect  would  perhaps  be  say- 
ing too  much,  but  if  there  are  hardships  and 
inequalities  in  the  law,  tiie  remedy  is  -^ith 
the  legislature,  and  not  with  the  courts. 

We  are  of  the  opinion  that  this  statute,  so 
far  as  it  relates  to  county  sheriffs,  is  not  sub- 
ject to  the  constitutional  objections  ureed 
against  it,  and  that  it  is  as  to  them  a  valid 
law. 

It  follows  from  this  that  the  circuit  court 
erred  in  overruling  the  appellant's  demurrer 
to  the  complaint  in  this  cause. 

Judgment  revened,  with  directions  to  the 
circuit  court  to  sustain  the  appellant's  de- 
murrer to  the  complaint 

MeCabe»  Jl,  dissenting: 

I  heartily  concur  in  the  foregoing  opinion 
in  so  far  as  it  holds  the  act  not  unconstitu  • 
tional  because  of  there  being  a  plurality  of 
subjects  of  legislation  embraced  therein.  I 
also  concur  in  the  prevailing  opinion  as  to 
the  duty  of  the  courts  to  resolve  doubts  as 
to  the  constitutionality  of  a  statute  in  favor 
of  its  constitutionality,  because  of  the  ex- 
traordinary power  exerted  inv  overthrowing 
the  deliberate  act  of  a  co-ordinate  branch  (3 
the  state  government.  But  in  the  balance  of 
the  opinion  I  cannot  concur.  When  there  is 
no  doubt  as  to  the  unconstitutionality  of  an 
act,  as  in  my  opinion  is  the  case  here,  then 
the  highest  and  most  sacred  duty  that  ever 
devolved  on  a  tribunal  or  court  calls  loudly 
on  the  court  to  uphold  the  constitution  and 
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let  the  statute  go  down.  Statutes,  thouglk 
entitled  to  implicit  obedience  when  valid, 
are  temporary  and  can  be  remodeled  every 
two  years.  But  constitutions  are  supreme 
snd  permanent.  They  are  not  so  ephemeral 
as  statutes.  Our  state  is  now  seventy-eight 
years  old,  and  yet  during  that  whole  time 
we  have  made  but  one  new  constitution. 
One  of  the  most  formidable  objections  ur^ed 
against  the  constitutionality  of  the  act  is  the 
provision  in  section  186,  by  which  it  is  pro- 
vided that,  **  whenever  any  clerk,  auditor, 
recorder,  treasurer  or  sheritf  has  been  elected 
by  the  people  of  this  county  before  the  tak- 
ing effect  of  this  act,  such  officer  so  electetl 
during  the  time  that  he  holds  such  term  shall 
not  be  subject  to  the  provisions  of  this  act. 
He  shall  hold  such  term  of  office  and  perfom^ 
the  duties  thereof  and  receive  the  compensa- 
tion prescribed  by  the  law,  the  same  as  if 
this  act  had  not  passed. "  Sectiou  20  makes- 
the  same  provision  as  to  state  officers.  It  i» 
claimed  that  this  makes  the  act  both  special 
and  local,  in  violation  of  sections  22  and  28, 
of  article  4  of  the  Constitution.  So  much  of 
said  sections  as  is  applicable  reads  as  fol- 
lows: 

**22.  The  general  assembly  shall  not  pass- 
any  local  or  special  law  in  any  of  the  fol- 
lowing enumerated  cases,  that  is  to  sayr 
then  allows  seventeen  subjects  enumerate,, 
among  which  is  the  following:  **ln  rela- 
tion to  fees  and  salaries,  except  that  the  laiwm 
may  he  eo  made  a$  to  grade  the  compensation  of 
offleere  in  proportion  to  the  population  and  th^ 
neceseary  eervices  required. "  The  words  itali- 
cised were  added  to  the  section  by  the  amend- 
ment to  the  Constitution  March  14,  1881. 

''Sec.  28.  In  all  cases  enumerated  in  the 
preceding  section,  and  in  all  other  causes 
where  a  general  law  can  be  made  applicable, 
all  laws  shall  be  general  and  of  uniforxa 
operation  throughout  the  state." 

It  is  contended  that  the  act  is  local,  be- 
cause il  only  operates  in  those  counties  where 
the  several  officers  named  have  been  elected 
since  the  passage  of  the  act,  and  in  those 
counties  where  a  part  only  of  those  officers 
have  been  elected  since  the  passage  of  the 
act,  it  only  partially  operates  in  such  coun- 
ties. An  act  may  be  special  that  is  not  lo- 
cal, within  the  meaning  of  this  provision  of 
the  constitution,  that  is,  special  as  it  ap- 
plies only  to  a  part  of  certain  things,  all  of 
which  would  be  included  if  it  were  made 
general,  or  to  a  part  of  the  people,  all  of 
whom  would  fall  within  its  purview  if  it 
were  made  general.  Mitchell  y.  MeOorkU^ 
69  Ind.  184. 

Where  a  statute  applies  to  and  operates 
only  in  a  certain  locality  in  the  state,  it  may- 
then  be  said  to  be  both  special  and  local. 
Local  because  it  is  confinea  in  its  operation 
to  a  certain  locality,  and  special  both  because 
it  is  confined  in  it«  operation  to  that  locality, 
and  to  the  people  of  that  locality.  Suther^ 
land,  Stat.  Constr.  g  127. 

On  the  seventeen  subjects  named  in  sectioi^ 
22,  above  quoted,  before  the  amendment  of 
March  14,  1881,  the  enactment  of  both  spe- 
cial and  local  statutes  was  forbidden.  Sec- 
tion 28  forbids  such  legislation  as  to  all 
other  subjects,  "  where  a  general  law  can  be 
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toade  applicable,"  all  of  whioh  general 
laws  it  required  to  be  of  uniform  operation 
thruugliout  the  state.  It  is  not  even  claimed 
by  the  learned  counsel  for  the  appellant  that 
section  28  has  been  so  changed  by  the  amend- 
ment of  March  14,  1881,  as  to  authorize  the 
-enactment  of  the  special  provision  exempting 
from  its  operation  all  officers  elected  prior 
to  the  taking  effect  of  the  act,  but  it  is  con- 
tended that  the  act  is  not  made  special  by 
that  proTision,  but  that  its  operation  re- 
•mains  general  and  uniform  throughout  the 
•state,  notwithstanding  such  provision.  Spe* 
<Gial  and  local  laws  upon  the  subject  of  fees 
-and  salaries  are  still  forbidden  under  this 
provision  of  the  constitution,  with  the  one 
•exception,  namely,  that  the  laws  ''may  be  so 
made  as  to  grade  the  compensation  of  officers 
in  proportion  to  the  population  and  the  nee 
«e8sary  services  requirea. " 

The  provision  that  all  officers  elected  be- 
fore the  taking  effect  of  the  act  shall  not  be 
subject  to  its  provisions,  has  nothing  what- 
ever to  do  wiUi  ''grading  the  compensation 
•of  officers  in  proportion  to  population  and 
necessary  services  required."  Nor  are  these 
provisions  either  in  aid  of,  incident  to,  or 
necessary  for  the  accomplishment  of  such 
gradation.  It  could  have  been  accomplished 
•as  well,  and  even  better  without  such  a  pro- 
vision. Had  the  act  been  made  local  and 
•even  special,  necessarily  in  accomplishing 
the  constitutional  permit  "to  grade  compen- 
sation of  officers  in  proportion  to  population 
and  necessary  services  required,"  a  very  dif- 
ferent question  would  have  been  presented. 
The  question  then  is.  Does  this  provision 
make  the  whole  act  special  and  not  of  uni- 
form operation  throughout  the  state  within 
the  meaning  of  the  two  sections  of  the  con- 
stitution referred  to7  It  may  be  readily  con- 
ceded that  the  legislature  in  passing  a  new 
law  to  take  the  place  of  an  old  one,  often  has 
and  may  provide  for  special  cases  falling 
dose  to  the  line  where  the  old  law  goes  out 
and  the  new  comes  into  force,  to  the  effect. 
that  such  cases  are  to  be  governed  by  the  old 
law,  even  after  the  new  law  takes  effect. 
The  power  to  so  legislate  arises  out  of  neces- 
sity, because  without  such  power  some  cases 
would  have  no  law  to  govern  them.  This 
court  has  held  that  "the  legislative  authority 
of  this  state  is  the  right  to  exercise  supreme 
and  sovereign  power  subject  to  no  restrictions 
except  those  imposed  by  our  own  constitu- 
tion, by  the  Federal  Constitution,  and  bv  the 
laws  and  treaties  made  under  it. "  Beauchamp 
T.  6taU,  6  Blackf.  299;  MeCamM  v.  Krvg, 
:81  Ind.  830,  42  Am.  Rep.  135 ;  Campbell  v. 
DtBiggins,  83  Ind.  478;  Mount  v.  State,  90 
Ind.  29,  46  Am.  Rep.  192;  Heddench  Y.Siats, 
101  Ind.  564,  51  Am.  Rep.  768. 

This  broad  and  sweeping  power  to  legislate 
\>j  necessary  implication  carries  with  it  the 
power  to  legislate  so  as  to  provide  for  every 
•conceivable  case,  and  so  that  no  case  will  be 
without  a  law  to  govern  it.  But  there  was 
no  such  necessity  in  this  act.  It  would  have 
been  so  framed  that  all  officers  would  have 
been  subject  to  its  provisions  whether  elected 
before  or  after  it  took  effect,  and  so  that  all 
people  who  are  liable  to  pay  costs  and  fees 
to  such  officers  under  its  provisions  would 
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have  been  alike  entitled  to  its  benefits,  or, 
on  the  other  hand,  if  not  beneficial,  that  all 
alike  would  have  been  subject  to  its  burdens. 
So  that  we  conclude  that  in  order  to  conform 
to  the  sections  of  the  constitution  referred  to 
in  respect  to  the  objection  under  considera- 
tion, the  act  must  be  general  and  of  uniform 
operation  throughout  the  state.  This  leads 
us  to  inquire  what  is  a  general  law?  And 
when  is  a  law  of  general  and  uniform  opera- 
tion throughout  the  state?  The  attempt  to 
define  such  a  law  was  made  by  this  court  in 
Groesch  v.  State,  42  Ind.  547,  where  it  is 
said :  "It  cannot  be  held  that  the  framers  of 
the  constitution  intended  that  the  operation 
of  laws  throughout  the  state  should  be  uni- 
form in  any  other  sense  than  that  their  opera- 
tion should  be  the  same  in  all  parts  of  the 
state  under  the  same  circumstances  and  con- 
ditions." 

And  in  HanUm  v.  Floyd  County  Oomn,  53 
Ind.  126,  the  definition  is,  that  a  statute  is 
general  when  *'it  operates  uniformly  and 
alike  in  all  parts  of  the  state,  imder  like 
facts. "  The  same  defini tion  was  repealed  and 
adopted  in  State  v.  Beitz,  62  Ind.  159,  and 
in  QiUan  v.  Ru9h  County  Comrn.  128  Ind. 
69,  11  L.  R.  A.  835.  a  general  statute 
was  defined  to  be  one  that  *^ operates  alike 
upon  all  persons  under  the  same  circum- 
stances." These  cases  are  confidently  relied 
on  by  the  learned  counsel  for  the  appellant 
as  a  complete  refutation  of  the  charge  that 
the  Act  of  1891  is  special,  because  they  say 
it  operates  throughout  the  state,  on  all  per- 
sons, under  the  same  circumstances  and  under 
like  facts.  It  must  be  confessed  that  the  act 
does  operate  tliroughout  the  state  upon  all 
persons  under  the  same  circunistauces,  and 
under  like  facts.  This  leads  us  to  iDquire 
whether  or  not  the  foregoing  defini tious  of 
what  it  takes  to  constitute  a  general  statute 
of  uniform  operation  throughout  the  state  are 
not  too  narrow  for  all  cases.  They  were 
broad  enough,  and  strictly  correct  as  appl  ied 
to  the  cases  in  which  they  were  used.  But 
it  is  maifest  that  there  may  be  cases  in  which 
such  definitions  would  be  entirely  too  narrow. 
For  instance,  suppose,  instead  of  the  provis- 
ions that  officers  elected  prior  to  the  taking 
effect  of  Uie  act  should  not  be  subject  to  its 
provisions,  it  had  provided  that  officers  less 
than  five  feet  high,  or  officers  with  blue  eyes, 
officers  of  a  designated  political  faith  or 
party,  or  officers  of  a  certain  religious  de- 
nomination, or  officers  of  a  certain  nativity, 
should  not  be  subject  to  its  provisions.  It 
is  believed  that  no  one  would  be  bold  enough 
to  assert  that  such  a  law  would  be  general 
and  of  uniform  operation  throughout  the 
state,  and  that  all  must  admit  that  it  would 
be  special  within  the  meaning  of  the  consti- 
tution. And  yet  if  the  foregoing  definitions 
are  to  be  accei)tcd  as  broad  enough  to  cover 
all  cases,  such  a  law  must  be  held  to  be  no 
infringement  of  the  sections  of  the  constitu- 
tion referred  to.  The  courts  of  last  resort  in 
other  states  have  encountered  the  same  diffi- 
culty that  this  coiirthas  ia  attempting  to  de- 
fine what  it  takes  to  constitute  a  general  stat- 
ute of  uniform  operation  throughout  the  state. 
In  State  v.  Wood,  49  N.  J.  L.  at  p.  88, 
it  is  said:    "Such  a  law  must  embrace  all 
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and  exclude  none  whose  condition  and  wants 
render  such  legislation  equally  necessary  or 
appropriate  to  them  as  a  class. " 

In  PeopU  V.  Cooper,  88  111.  585.  it  is  said  : 
"A  law  is  not  'general*  in  any  correct  sense  of 
the  term, but  is  'special'  where  it  is  suspended 
in  one  locality  where  there  exists  a  proper 
subject-matter  on  which  to  operate,  but  re- 
mains in  full  force  and  vigor  in  another  lo- 
cality of  exactly  the  same  kind." 

Mr.  Freeman,  in  a  note  to  State  ▼.  EUet,  47 
Ohio.  St.  90,  21  Am.  St.  Rep.  772,  states  the  law 
thus:  **Any  legislation  which  is  arbitrary, 
which  deals  with  particular  persons  or  things 
of  a  class,  or  which  confers  privileges  or  bur- 
dens on  towns  or  cities  while  other  cities  or 
towns  in  like  situation  are  excepted  from  its 
operation,  is  special  and  void.  ^ 

In  Ex  parte  Westerjield,  55  Cal.  552,  86  Am. 
Rep.  47,  it  is  said:  ''A  general  law  must 
include  within  its  sanction  all  who  come 
within  its  purpose  and  scope.  It  must  be  as 
broad  as  its  object. " 

Sutherland  on  Statutory  Construction, 
I  127,  savs:  "Special  laws  are  those  made 
lor  individual  cases,  or  for  less  than  a  class 
requiring  laws  appropriate  to  its  peculiar 
condition  and  circumstances.  Local  laws  are 
special  as  to  place.  When  prohibited,  they 
are  severally  objectionable  for  not  extending 
to  the  whole  subject  to  which  their  provisions 
would  be  equally  applicable,  and' thus  per- 
mitting a  diversity  of  laws  relating  to  the 
same  subiect.  The  object  of  the  prohibition 
of  special  or  local  laws  is  to  prevent  this  di- 
versity. Each  subject  as  to  which  such  laws 
are  probibited  is  bv  such  inhibition  desig- 
nated as  a  subject  of  only  general  legislation, 
which  shall  have  a  uniform  operation.  Gen- 
erality in  scope  and  uniformity  of  operation 
are  both  essential.  A  law  which  embraces  a 
whole  subject  would  still  be  special,  if  not 
framed  to  have  a  uniform  operation." 

It  will  be  observed  from  these  quotations, 
that  tbe  task  of  adequately  and  satisfactorily 
defining  what  is  meant  by  the  term  **  genera) 
laws  of  uniform  operation  throu^^hout  the 
state"  is  a  difficult  one.  It  may  be  that  no 
general  definition  can  be  devised  that  will 
suffice  in  all  possible  cases,  and  that  each 
particular  case  as  it  may  arise  in  the  future 
may  add  to  the  material  out  of  which  a  satis- 
factory and  sufficient  definition  may  be  con- 
structed. This  case  furnishes  the  means  of 
adding  something  to  the  definition  hitherto 
eiven  by  this  court,  correct  enough  so  far  as 
it  went,  and  as  applicable  to  those  cases.  A 
statute  cannot  be  rendered  general  and  of 
uniform  operation  throughout  the  state  within 
the  meaning  of  the  constitution  by  an  ar- 
bitrary act  of  the  legislature  in  fixing  a  cer- 
tain set  of  circumstances  and  facts  under 
which  all  persons  must  come  or  be  found,  be- 
fore the  statute  can  operate  upon  them,  if 
those  facts  and  circumstances  are  such  as  to 
deprive  those  not  coming  or  found  under  such 
circumstances  of  their  equal  rights  as  between 
man  and  man,  or  citizen  and  citizen.  And 
the  same  would  be  true  if  the  facts  and  cir- 
cumstances arbitrarily  fixed  deprived  those 
found  or  coming  under  such  circumstances, 
and  upon  whom  alone  the  law  is  to  operate, 
of  their  equal  ^iffhts  possessed  by  them  in 
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common  with  those  upon  whom  the  law  ]» 
not  to  operate.  The  equal  rights  of  all  be- 
fore the  law  is  a  principle  inherent  in  the- 
genius  of  our  government,  and  the  mainte- 
nance of  that  principle  is  amply  secured  by 
the  various  sections  of  article  1  of  our  State 
Constitution,  commonly  called  the  Bill  of* 
Rights. 

If  the  Act  of  1891  is  an  improvement  of  the- 
condition  of  the  officers  upon  whom  it  oper- 
ates, if  it  is  more  beneficial  than  the  old  law, 
then  there  is  no  principle  of  right,  justice  or 
equality  of   rights  between    men   that   can.' 
justify  the  provision  that  these  officers,  both, 
state  and  county,  who  were  elected  before  the- 
taking  effect  of  the  act,  shall  not  be  subject 
to,  anli  entitled  to  the  benefits  of  its  provis- 
ions, while  those  elected  since  are  entitled  to- 
such  benefits,  and  likewise,  if  its  provisions, 
are  beneficial  to  the  numerous  persons  who 
are  to  pay  costs  and  fees,  there  can  be  nn^ 
justification  on  the  principle  of  equality  of 
rights,  in  depriving'  them  of  the  benefits  of 
the  act  which  it  does,  simply  because  th» 
officers  to  whom  they  are  to  pav  such  fees  and 
costs  happened  to  be  elected  before  the  takin/e- 
effect  of  the  act,  while  all  those  officers  who. 
are  elected  since  the  taking  effect,  and  all 
those  persons  who  are  to  pay  to  them  fees  and 
costs  specified  in  it  are  to  enjoy  its  benefits 
and  advantages  simply  because  such  offloerB- 
happened  to  be  elected  since  the  taking  effect 
thereof,  while  the  officers  elected  prior  to  the 
takin«;  effect  of  the  act,  and  those  who  are  to- 
pay  them  their  fees  and  costs  are  bearing  tho 
burdens  heaped  upon  them  by  the  old  law. 
On  the  other  hand,  if  the  new  law   is  lesa 
beneficial  and  more  burdensome  to  the  officers 
and  those  who  are  to  pay  them  the  costs  and 
fees  provided  for,  there  can  be  no  justification 
on  the  principle  of  equality  of  rights  in  com- 
pelling them  to  bear  the  increased  burden» 
and  disadvantages  of  the  new  law  simply  be- 
cause such  officers  happen  to  be  elected  since 
the  taking  effect  of  the  act,  while  those  of- 
ficers elected  prior  to  the  taking  effect  of  tbe 
act,  and  all  those  who  are  to  pav  them  the 
fees  and  costs,  are  bearing  the  lighter  bur- 
dens and  enjoying  the  superior  advantages  of 
the  old  law.     This  court  must  take  judicial 
knowledge  of  the  fact  that  many  of  the  clerks, 
auditors  and  recorders  had  been  elected  to- 
four  year  terms  prior  to  tbe  taking  effect  of 
the  act,  and  which  terms  did  not  begin  until 
long  after  it  took  effect.     Thus  very  many 
four  years  terms  began  and  will  end  after 
the  new  law  was  to  take  effect,  and  conse- 
quently, if  the  law  is  upheld,  there  will 
scarcely  be  a  county  in  the  state  where  one- 
and  the  same  law  will  prevail    regulating 
fees  and  costs.     In  n  »arly  every  county,  some 
of  the  officers  and  some  of  the  persons  who 
pay  costs  and  fees  will  be  governed  by  one 
law,  and   other   officers  and  those  who  pay 
costs  and  fees  to  them  will  be  governed  by 
another  law.     I  do  not  mean  to  assert  that  tbe- 
legislature  has  no  power  to  pass  a  local  or 
special   law.     On  the   contrary,    our   ca8e» 
abundantly  establish   that  on   anjr   subject 
other  than  the  seventeen  mentioned  in  sectioo. 
22,  article  4,  of  ttie  Constitution,  the  legis- 
lature may  pass  a  special  or  local  law,  if  iw 
general  law  cannot  be  made  applicable.     Buc 
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the  act  here  in  question  falls  within  the  cate- 
lEory  of  one  of  the  seven  teen  subjects  where 
Especial  law  is  absolutely  prohibited,  unless 
it  be  in  the  gradation  of  the  compensation  of 
officers  in  proportion  to  population  and  nec- 
essary services  required.  As  we  have  already 
■een,  the  provision  in  question  has  no  refer- 
ence to  or  effect  upon  such  gradation. 

Appellee's  counsel  make  copious  quota- 
tions from  the  case  of  People  v.  Henf^haw,  76 
Cal.  436,  in  support  of  their  contention  thut 
the  Act  of  1891  is  not  special.  Tlie  legisla- 
ture of  that  state  had  created  a  police  court 
for  the  citv  of  Oalcland,  with  a  schedule  of 
fees  payable  to  the  city.  Afterwards,  a  gen- 
eral act  was  passed,  providing  that  the  police 
powers  of  every  city  having  over  thirty  and 
under  one  hundred  thousand  inhabitants 
should  be  vested  in  a  police  court,  to  be  held 
therein  by  the  city  justices  to  be  designated 
by  the  mayor.  Exclusive  jurisdiction  was 
given  to  these  courts  over  certain  offenses. 
The  act  then  provided  as  follows :  "  The  act 
to  go  into  effect  upon  the  expiration  of  the 
term  of  office  of  the  present  police  judge  of 
said  cities,  or  when  a  vacancy  occurs  there- 
in." 

It  is  hardly  necessary  to  say  that  the  case 
is  not  very  strongly  in  point  because  it  only 
applied  to  one  officer  in  each  municipal  gov- 
ernment, so  that  perfect  uniformity  of  opera- 
tion of  the  law  as  to  everybody  and  every- 
thing within  each  municipal  government  was 
strictly  preserved.  A  citizen  or  office  holder 
of  one  of  such  municipalities  has  no  right  to 
complain  because  the  term  of  the  police  judge 
in  another  municipality  expired  before  that 
of  the  police  judge  in  nis  own  municipality 
expired,  thereby  bringing  the  new  law  into 
effect  in  his  neighboring  municipality  before 
it  did  in  his  own.  This  would  afford  him 
no  more  ground  for  complaining  that  such 
law  was  not  of  general  and  uniform  operation 
then  would  the  fact  that  the  rate  of  taxation 
in  his  own  municipality  for  municipal  and 
local  purposes  is  much  higher  than  in  his 
neij^hboring  municipality. 

Other  reasons  might  be  suggested  why  that 
case  is  not  in  point.  But  the  supreme  court 
of  California  has  decided  a  case  that  is  ex- 
actly in  point  here.  The  legislature  of  that 
state  having  passed  a  fee  and  salary  law, 
afterwards  paased  an  act  making  important 
and  extensive  amendments  thereto.  The  fol- 
lowing provisions  were  added  to  the  amended 
law : 

"Sec.  8.  The  salaries  herein  provided 
shall  not  take  effect  nor  be  in  force  until  the 
the  expiration  of  terms  of  the  present  of- 
ficers, except  as  hereinafter  provided. 

**  Sec.  4.  The  salaries  herein  provided  for 
the  officers  of  the  tenth,  thirty-fifth  and  forty- 
sixth  classes  shall  take  effect  and  be  in  force 
from  and  after  the  first  day  of  the  first  month 
next  succeeding  its  passage." 

The  court  said:  *'By  these  sections,  the 
operation  of  the  law  upon  the  subject  of  the 
compensation  of  officers  in  the  fifty -two 
counties  of  the  state,  except  the  counties  of 
three  classes,  is  suspended  until  the  expira- 
tion of  the  terms  or  the  then  incumbents  in 
office,  and  is  put  in  force  almost  immediately 
upon  officers  of  the  three  specified  classes. 
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Unquestionably,  the  legislature  has  power  to- 
suspend  the  operation  of  the  general  laws  of 
the  state.     *But  when  it  does  so, '  says  Judge 
Cooley,  in  his  work  on  Constitutional  Law, 
pase  801,  'the  suspension  must  be  general, 
ana  cannot  be  made  in  individual  cases,  or 
for  particular  localities. '    A  law  speaks  from 
the  lime  it  goes  into  effect.     People  v.  John* 
6ion,  6  Cal    673.     In  forty -five  of  the  forty- 
eight  classes  into  which  the  fiftv-two  counties 
of  the  state  have  been  divided,  the  Statutes- 
of  1885  do  not  speak  at  all.     They  speak  only 
in  counties  of  three  classes.     In  other  words, 
after  classifying  the  counties  of  the  state  and 
regulating  the  compensation  of  the  county 
officers  therein,  the  laws  by  which  the  classi- 
fication and  regulation  are  accomplished  are- 
declared  inapplicable  during  the  terms  of 
officers  of  forty -five  of  the  forty  eight  classes, 
and  applicable  during  the  terms  of  office  of ' 
three  classes  only  :  the  operation  of  the  law 
is  therefore  exceptional  and  eccentric,  and  i8» 
causative  of  discrimination  between  the  of- 
ficers upon  whom  it  is  to  operate.     It  in  ef- 
fect declares  that  the  law  shall   not  operate- 
upon  the  large  majority  of  county  officers  in 
the  counties  of  the  state,  but  shall  operate 
upon  the  officers  of  three  or  four  counties 
only.    The  very  few  are  thereby  excluded 
from  the  privileges  accorded  to  the  many. 
This  the  legislature  could  not  do.     The  con- 
stitution requires  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation.     Sec. 
11,  art.    1.      Where  particular  persons  are 
excepted  from  the  operation  of  a  general  law, 
it  destroys  the  uniformity  of  its  operation. 
OmnibueE.  Co.  v.  BaUimn,  57  Cal.  166.    So 
it  is  said  in  Frene?i  v.  Teschewaker,  24  Cal. 
544 :     'The  legislature  cannot  discriminate  or 
grant  an  Indiilgence  to  one  which  is  not  ac- 
corded to  another.     Every  general  law  must 
have  a  uniform  operation,  that  is  to  say,  it 
must  operate  equally  upon  all  persons  and 
upon  all  things  upon  which  it  acts  at  all.  *^ 
It  will  not  ofo  to  say  that  the  holding  of  the^ 
act  in  question  special,  and  therefore  uncon- 
stitutional, for  the  reasons  stated,  would  re- 
sult in  declaring  it  constitutionally  impos- 
sible for  the  legislature  to  reduce  the  salaries- 
of  the  judges  of  the  supreme  and  circuit, 
courts.    The  true  and  only  reason  why  a  leg- 
islative act  reducing  the  salaries  of  the  su- 
preme and  circuit  judges  must  and  can  only 
be  made  to  apply  to  those  elected  or  appointe(i' 
after  the  taking  effect  of  such  an  act,  is  that 
section  18  of  article  7  of  the  Constitution 
forbids   their  salaries  from  being  reduoc'd 
while  they  are  in  office.     Therefore,  an  act 
making  such  reduction  to  apply  only  to  such 
judges  as  were  elected  or  appointed  after  the 
taking  effect  of  such  act  would  not  be  special 
within  the  principles  I  have  laid  down,  be- 
cause it  would  operate  upon  every  one  of  the 
class  to  which  it  refers,  on  whom  it  would 
be  constitutionally  possible  for  it  to  operate 
No  such  principle  applies  to  county  and  State 
officials.     I  cannot  entertain  a  shadow  of  a. 
doubt  that  the  act  is  general  ip  its  nature, 
and  that  it  is  made  special  within  the  mean- 
ing of  the  constitution   by  sections  20  and^ 
186.     I  tJiink  it  is  also  in  conflict  with  sec- 
tion 12  of  article  1  of  the  Constitution,  Rev. 
Stat.    1881,    g    57.    That    section    requires 
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justioe  to  be  "administered  freely  and  with- 
out purchase.  *  And  this  leads  me  to  inquire 
what  was  the  intention  of  the  framers  or  the 
jimeDdment  of  March  14,  1881,  to  seclion  22 
of  article  4  of  the  Constitution  as  to  the  na- 
ture and  kind  of  legislation  on  the  subject  of 
fees  and  salaries  and  compensation  of  officers, 
they  and  the  people  had  in  mind  in  adopting 
it.  Thev  must  nave  intended  to  so  change 
that  section  of  the  Constitution  as  to  permit 
«uch  legislation  as  the  section  inhibiteid  as  it 
stood  before.  That  section  did  not  forbid 
legislation  before,  requiring  officers  to  pay 
into  the  county  or  state  treasury  fees  and  costs 
collected  for  services  rendered  by  them,  and 
the  amendment  is  utterly  silent  upon  that 
subject.  Therefore,  no  purpose  or  intention 
to  authorize  legislation  requiring  such  pay- 
ment into  the  treasury  can  be  gathered  from 
the  section  as  amended.  At  the  time  of  the 
adoption  of  the  amendment,  decision  of  this 
court  had  been  standing  for  seven  years,  and 
it  still  stands  undisturbed,  to  the  effect  that 
a  fee  and  salary  law  requiring  officers  to  pay 
into  the  public  treasury  fees  and  costs  col- 
lected by  them  for  services  rendered,  was  and 
is  unconstitutional,  because  a  violation  of 
eaid  section  12  of  article  1  requiring  justice 
to  be  administered  freely  and  without  pur- 
chase. Fulk  *v.  Monroe  County  Comn,  46 
Ind.  160;  WaUaoe  v.  Marion  Chunty  Comra, 
97  Ind.  888. 

If  it  had  been  the  intention  of  the  framers 
of  the  amendment  to  authorize  or  permit  a 
fee  and  salary  law,  or  a  law  providing  com- 
pensation for  officers,  to  require  them  to  pay 
costs  and  fees  collected,  for  services  rendered 
by  them,  into  the  public  treasury,  they 
would  undoubtedly  have  framed  an  amend- 
ment to  said  section  12.  Because  we  must 
presume  that  the  framers  of  the  amendment 
know  that  this  Court  had  long  since  decided 
that  that  section  was  an  insurmountable  ob- 
stacle in  the  way  of  such  legislation,  and 
that  such  a  system  for  the  compensation  of 
officers  could  not  be  authorized  by  statute.  I 
am  tlierefore  of  opinion  that  it  was  not  within 
tlie  contemplation  or  intention  of  the  framers 
of  the  ameudment  of  March  14,  1881,  to  so 
change  the  constitution  as  to  permit  legisla- 
tion providing  for  the  compeusiition  of  pub- 
lic officers  so  as  to  require  them  to  pay  into 
the  public  treasury  costs  and  fees  for  services 
bv  them  collected,  and  that  therefore  the  Act 
of  1891,  is  in  that  respect  in  violation  of  the 
constitution  and  void.  But  it  seems  to  me 
that  the  purpose  and  manifest  intention  of 
the  framers  of  the  amendment  was  to  so 
change  the  section  amended  as  to  permit  the 
enactment  of  a  statute  upon  the  subject  that 
the  section  before  forbid  ;  so,  as  it  now  stands, 
no  local  or  special  law  can  be  enacted  **in 
relation  to  fees  and  salaries ;  except  that  the 
laws  may  be  so  made  as  to  grade  the  com- 
pensation of  officers  in  proportion  to  the  popu- 
lation and  necessary  services  required." 
That  is,  if  it  is  necessary,  in  order  to  so  grade 
the  compensation  that  act  may  be  made  both 
special  and  local  in  the  accomplishment  of 
that  object,  and  not  otherwise.  AVe  take  ju- 
dicial notice  that  one  important  factor  that 
gave  rise  to  the  amendment  was  the  fact  that 
according  to  the  ordinary  schedules  of  fees 
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and  costs  which  would  produce  no  more  in  « 
county  of  small  population  than  a  reaaonable 
compensation  for  its  officers,  would  in 
counties  of  the  largest  population  produce 
large  fortunes  to  the  officer  in  a  sini^Je  term. 
Now,  it  was  to  obviate  this  evil  that  the 
amendment  was  adopted.  The  design  was  to 
authorize  such  legislation  as  would  prevent 
such  officers  from' drawing  from  those  who 
unfortunately  are  liable  to  pay  their  costs  and 
fees,  a  greater  amount  than  will  make  a  rea- 
sonable compensation  for  such  service  when 
the  whole  official  service  for  a  year  or  a  term 
is  considered  together.  This  has  always  been 
the  guide  in  fixing  the  rate  of  fees  and  costs, 
namely,  what  rate  will  raise  a  sufficient  sum 
at  the  end  of  a  given  period  to  adequately 
compensate  the  officer  for  his  service  and  his 
time.  When  the  constitution  was  adopted, 
no  large  centers  of  population  existed  in  the 
state,  and  the  population  of  each  county  was 
sparse  compared  with  what  it  was  at  the  end 
of  thirty  vears  thereafter,  when  the  amend- 
ment of  1881,  was  adopted.  The  increase  of 
business  has  more  than  kept  pace  with  the  in- 
crease of  population,  thereby  rendering  any 
fixed  schedule  of  fees  for  all  the  counties 
alike,  as  was  required  before  the  amendment, 
wholly  unjust;  that  is,  if  it  should  be  fixed 
low  enough  to  make  only  a  reasonable  com- 
pensation for  time  and  service  of  the  officers 
in  the  more  populous  counties,  it  would  not 
yield  enough  to  compensate  the  officers  in  the 
counties  of  smaller  population.  And  on  the 
other  hand,  to  fix  the  schedule  high  enough 
to  yield  a  sum  sufficient  to  adequately  com- 
pensate the  officers  of  counties  of  smaller 
population  for  their  time  and  service,  it 
would  yield  a  sum  sufficient  in  the  counties 
where  centers  of  population  existed,  to  make 
fortunes  in  a  single  term  for  some  of  their 
officers.  The  necessity  for  legislative  power 
to  regulate  the  compensation  according  to 
population  and  service  was  at  once  seen,  and 
hence  the  amendment  was  suggested  and 
adopted.  Before  the  amendment,  the  rate  to 
be  fixed  in  the  schedules  must  necessarily  be 
the  same  in  every  county,  because  to  ^x  a 
different  rate  for  different  counties  would 
make  the  act  so  doing  both  special  and  local, 
in  direct  contravention  of  the  section  before 
its  amendment.  Before  amendment^  it  read 
thus:  **22.  The  general  assembly  shall  pass 
no  local  or  special  law  in  the  following  enu- 
merated cases:  .  .  .  that  is  to  say: 
.  .  .  In  relation  to  fees  or  salaries."  Since 
thH  amendment,  -  it  reads  thus:  '*23.  The 
general  assembly  shall  pass  no  local  or  special 
laws  in  the  following  enumerated  caacs: 
.  .  .  that  is  to  say:  .  .  .  In  relation 
to  fees  or  salaries,  except  that  the  laws  may 
be  so  made  as  to  grade  the  compensation  of 
officers  in  proportion  to  the  population  and 
necessary  services  required. "  All  will  agree 
that  it  was  the  manifest  purpose  and  inten- 
tion of  the  amendment  to  so  change  the  sec- 
tion as  to  permit  legislation  of  a  diaracter  In 
relation  to  fees  and  salaries  that  the  section 
before  forbid,  else  there  would  have  been  no 
reason  for  making  the  amendment.  There 
can  be  no  gradation  of  compensation  of  state 
officers  in  proportion  to  population,  and 
therefore  the  amendment  had  reference    u> 
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coantj  offloen  alone.  Their  oompensation 
•can  be  graded  both  in  proportion  to  the  popu- 
lation and  serYices  required.  The  scheme  of 
the  Act  of  1891  is  to  accomplish  such  grada- 
tion bj  placing  all  county  otticers  on  salaries 
▼arjing  in  amount  in  proportion  to  popula- 
tion and  necessary  services  required.  This 
is  conceded  by  appellee's  counsel.  And  as  a 
part  of  that  scheme,  a  schedule  of  fees  and 
costs  is  fixed  for  official  services  which  liti- 
gants and  persons  liable  are  required  to  pay. 
and  all  of  which  is  to  be  paid  after  collection 
by  the  officers  into  the  county  treasury.  Now 
that  part  of  the  Act  of  1891  which  places 
county  officers  on  salaries  in  proportion  to 
population  and  services  required,  was  not 
certainly  within  the  purpose  of  the  amend- 
ment of  the  Constitution  already  referred  to, 
because  this  court  had  expressly  decided  in 
Hanian  ▼.  Itoifd  County  ComrB.  58  Ind.  128, 
that  such  a  gradation  of  compensation  of 
•county  officers  was  not  a  violation  of  the  sec- 
tion of  the  constitution  in  question  before  its 
amendment.  That  case  had  stood  as  the  de- 
clared law  anquestioned  for  fifteen  years 
when  the  amendment  was  adopted,  and  still 
«o  stands.  The  framers  of  the  amendment 
must  be  presumed  to  have  known  what  the 
law  was,  as  every  body  is  presumed  to  know 
what  the  law  is.  They  knew  that  no  amend- 
ment of  the  constitution  was  required  to  au- 
tliorize  the  legislature  to  make  such  a  grada- 
tion of  com pensation  to  county  officers.  They 
therefore  must  have  had  in  contemplation 
some  other  method  of  gradation  than  that 
embodied  in  the  Act  of  1891,  or  that  of  1875, 
held  valid  in  the  case  above  referred  to,  the 
gradation  in  both  Acts  being  alike  so  far  as 
the  question  here  involved  is  concerned. 

Another  reason  why  the  method  of  grada- 
tion and  compensation  adopted  in  the  Act  of 
1891  was  not  designed  by  the  framers  of  the 
amendment  is  found  in  the  fact  that  such 
method  is  a  violation  of  the  section  as 
amended.  What  is  it  that  the  section  as 
amended  requires  to  be  gfaded  in  proportion 
to  population?  The  section  as  amended  al- 
most answers  the  question  itself.  Local  or 
special  laws  are  prohibited  by  it,  *'in  rela- 
tion to  fees  or  salaries,  except  that  the  laws 
may  be  so  made  as  to  grade  the  compensation 
of  officers  in  proportion  to  the  population  and 
necessary  services  required."  "Manifestly, 
fees  are  to  be  graded  as  well  as  salaries. 
iSraded  how?  Why,  in  proportion  fo  popula- 
tion and  necessary  services  r<^quired.  WJmt 
does  that  mean?  It  means,  as  all  candid 
minds  must  admit,  that  the  amount  of  the 
fee  to  be  fixc»d  in  the  statute  for  a  designated 
official  service,  shall  bear  some  relation  to 
tlie  work  of  the  service,  and  also  to  the  size 
of  the  population  in  the  county.  It  means 
that  both  of  these  matters  must  he  taken  into 
consideration  in  fixing  the  size  or  amount  of 
the  fee  in  the  statute  for  each  ilem  of  official 
service.  It  can  mean  nothing  else,  because 
there  is  nothing  else  to  which  the  words  can 
be  applied.  In  a  county  containing  a  great 
center  of  population,  a  lower  fee  ought  to  be 
fixed  than  in  a  county  of  small  population, 
and  yet  the  necessarily  increased  service  on 
aooount  of  increased  population  must  not  be 
ignored,  and  must  be  taken  into  consideration 
«4LIl.A. 


also  in  fixing  the  amount  of  fees.  In  other 
words,  the  intention  was  to  require  the  fees 
to  be  fixed  at  such  amount  as  would  be  a  fair 
compensation  for  the  service  to  be  performed, 
taking  into  consideration  these  two  elements. 
But  the  method  adopted  in  the  Act  of  1891 
is  utterly  contrary  to  this  intention.  The 
same  fees  are  fixed  by  it  for  a  county  of  the 
largest  population,  that  are  fixed  for  a  county 
of  the  smallest  population.  No  matter  what 
the  service  required,  no  matter  what  the 
population,  the  fees  are  the  same  throughout 
the  state.  Just  as  was  required  by  the  section 
before  its  amendment.  There  is  no  gradation 
of  fees  according  to  population  and  neces- 
sary services  required,  and  therefore  the  act 
violates  the  manifest  purpose  and  intent  of 
the  section  as  amended,  fiut  that  is  not  all. 
The  fees  are  made  the  property  of  the  county 
and  a  source  of  public  revenue,  and  enure 
to  the  benefit,  not  of  the  class  who  were 
the  sufferers  by  the  old  system,  but  enure  to 
the  benefit  of  the  public,  who  did  not  suf- 
fer under  the  old  system.  The  evils  com- 
plained of  under  the  only  svstem  allowed 
before  the  amendment,  and  which  gave  rise 
to  the  amendment,  were  that  those  who  had 
to  pay  costs  and  fees  were  compelled  to  pay 
too  much,  more  than  the  service  was  worth, 
so  that  a  single  official  term,  in  some  in- 
stances, would  make  a  fortune  for  the  officer. 
In  determining  what  meaning  words  in  a  con- 
stitutional provision  were  intended  to  have, 
it  is  proper  to  consider  the  circumstances 
under  which  the  provision  was  adopted  and 
its  purpose.  VatparaUo  v.  Owrdner^  97  Ind. 
1,  49  Am.  Rep.  416.  The  act,  instead  of  sup- 
plying a  remedy  for  the  relief  of  .the  only 
sufferers  from  the  evils  complained  of,  which 
was  the  manifest  design  of  the  amendment, 
leaves  those  evils  practically  untouched  so 
far  as  those  sufferers  are  concerned,  and  turns 
the  stream  of  unearned  wealth  unjustly  taken 
from  them  without  value  received,  into  the 

fiublic  treasury,  as  a  source  of  public  revenue, 
nstead  of  relieving  the  unfortunate  who  have 
the  costs  and  fees  to  pay,  by  reducing  them 
down  to  the  actual  value  of  the  service,  con- 
sidering population  with  necessary  service, 
they  are  placed  at  such  a  rate,  regardless  of 
service  and  population  as  will  yield  a  public 
revenue  beyond  the  amount  necessary  to  pay 
the  officers'  salary.  Multitudinous  ways  have 
hitherto  been  devised  in  governments  among 
men  for  raising  revenue.  The  incomes  of  the 
rich  and  the  luxuries  of  the  wealthy,  and 
those  who  succeed  to  property  by  inheritance 
or  devise,  have  all  been  taxed  in  various 
ways  to  raise  public  revenue,  but  it  has  been 
re()erved  to  the  nineteenth  century  to  lay 
tribute  upon  mens*  losses  and  misfortunes  to 
raise  public  revenue  out  of  costs  of  litiga- 
tion, and  that  too,  under  a  constitution  re- 
quiring justice  to  be  administered  freely  and 
without  purchase.  Clearly,  the  method  of 
regulating  fees  adopted  in  the  Act  of  1891, 
was  not  intended  and  not  contemplated  in  the 
amendment  to  the  Constitution  of  March  14, 
1881.  There  Is  only  one  other  method  the 
framers  of  that  amendment  could  have  con- 
templated, and  that  is  to  classify  the  counties 
according  to  population  and  necessary  serv- 
ices required,  and  fix  a  separate  and  dif- 
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f erent  schedule  and  rate  of  fees  fot  each  class. 
Such  a  method  could  not  have  been  adopted 
before  the  amendment,  but  is  in  perfect  har- 
mony with  it,  and  accords  with  all  the  cir- 
cumstances leading  up  to  its  adoption.  But 
it  may  be  suggestei^  that  the  method  designed 
in  the  amendment  is  only  permissive,  and  not 
mandatory  or  compulsory  on  the  legislature ; 
that  the  old  method  of  fixing  a  schedule  or 
rate  of  fees  uniform  throughout  the  state  is 
not  inhibited  by  the  section  as  amended. 
That  may  be  conceded,  and  yet  if  the  fees  are 
not  **  graded  in  proportion  to  population  and 
necessarjr  services  required,"  then  there  is 
nothing  in  the  act  to  take  it  out  of  the  opera- 
tion of  the  inhibition  in  the  section  as 
amended,  ag[ainst  the  enactment  of  a  special 
law  in  relation  to  fees  and  salaries ;  and  we 
have  seen  the  act  is  special,  and  not  of 
general  and  uniform  operation  throughout  the 
state.  As  before  remarked,  the  amended  sec- 
tion permits  a  law  in  relation  to  fees  and 
salaries  to  be  both  local  and  special,  when 
that  is  necessary  in  order  to  grade  fees  and 
salaries  in  proportion  to  population  and  nec- 
essary services,  and  in  no  other  case.  There- 
fore, as  the  local  and  special  feature  of  the 
act  is  not  in  aid  of  a  gradation  of  fees  ac- 
cording to  population  and  service  required, 
the  only  case  in  which  such  special  and  local 
features  is  allowed,  and  outside  of  which  it 
is  forbidden,  the  act  is  clearly  in  conflict 
with  the  constitution  in  that  respect. 

I  think  the  act  is  unconstitutional  in  an- 
other respect.  It  provides  a  schedule  of  fees 
to  be  taxed  by  all  county  officers  in  the  state 
and  make  such  fees  when  taxed  the  property 
of  the  county  in  which  they  are  taxed.  It 
provides  a  salary  for  every  county  officer  in 
the  state,  except  in  Shelby  county,  where  it 
provides  no  salary  or  compensation  for  the 
treasurer,  auditor  or  recorder.  As  we  have 
seen,  that  makes  the  act  both  local  and 
special,  and  it  is  not  done  in  aid  of,  or  as 
incident  to  a  gradation  of  fees  nor  salaries. 

In  speaking  of  a  similar  act,  the  supreme 
court  of  Pennsyl  vania  said :  **  It  was  not  then 
a  general  act.  It  did  apply  to  a  great  num- 
ber of  counties,  but  there  is  a  dividing  line 
between  a  local  and  a  general  statute.  It 
mu6t  be  either  one  or  the  other.  If  it  apply 
to  the  whole  state,  it  is  general.  If  to  a  part, 
it  is  local.  As  a  legal  principle,  it  is  as 
effectually  local  whec  it  applies  to  sixty-five 
counties  out  of  sixty-seven  as  if  it  applied 
to  one  county  only.  The  exclusion  of  a  aingle 
county  from  the  operation  of  the  act  makes 
it  local.**  Montgomery  y.  Gam,  91  Pa.  135; 
Devine  v.  Cook  County  Comrs,  84  111.  590; 
McCarthy  v.  Com.  110  Pa.  248. 

Another  act  applicable  to  one  county  was 
held  local.  Com,  v.  Patton,  88  Pa.  258 ;  State 
V.  Herrmann^  75  Mo.  840 ;  Weinman  v.  Wil- 
kinsburg  dh  E.  L,  Pose.  R,  Co.  118  Pa.  192; 
Sutherland,  Stat.  Constr. ,  §  127,  supra,  and 
§^  128,  129. 

Nor  can  I  agree  with  the  prevailing  opin- 
ion that  conceding  this  constitutional  objec- 
tion well  taken,  that  it  only  nullifies  a  part 
of  the  act,  and  that  the  other  part  can  stand. 
That  is,  I  understand  the  prevailing  opinion 
to  hold  that  at  most,  the  objection  could  only 
Titiate  so  much  of  the  act  as  relates  to  audl- 
24  L.  R.  A. 


tors,  treasurers  and  recorders,  and  as  the  ap* 
pel  lee  here  is  a  sheriff,  and  not  an  auditor, 
treasurer,  or  Recorder,  it  does  not  vitiate  a» 
to  sheriffs  and  clerks,  and  therefor  that  ap- 
pellee has  no  interest  in  the  question,  etc 
it  is  true  that  a  part  of  a  statute  may  be  un- 
constitutional and  another  part  oonstitu- 
tional,  and  when  the  part  constitutional  doe» 
not  depend  upon  the  unconstitutional  part, 
and  is  capable  of  being  enforced  and  operatire 
without  the  aid  of  the  unconstitutional  part, 
then  the  unconstitutional  partmay  beatrickett 
down  and  the  other  part  upheld  and  en- 
forced. But  that  only  can  be  done  when  the 
part  upheld  is  not  rendered  local  or  special, 
or  otherwise  conflicting  with  the  constitntioik 
by  striking  down  the  other  part.  State  v. 
mend,  121  Ind.  154,  and  authorities  there 
cited. 

If,  by  striking  down  an  unconstitutional 
part  of  a  statute,  the  remaining  part  ia 
thereby  brought  into  conflict  with  the  oon> 
stitution,  such  part  cannot  be  upheld  simply 
because  such  part  is  not  inimical  to  the  con- 
stitution while  the  whole  stands  together. 
Therefore,  if  it  be  conceded  that  by  leaying' 
out  treasurer,  auditor,  and  recorder  of  Shelby 
county,  the  act  is  unconstitutional  as  to  the 
three  offices  named,  all  oyer  the  state,  the 
part  of  the  act  relating  to  clerk  and  sheriff 
is  not  relieved  from  the  charge  of  being 
special  by  striking  down  that  relating  to  the 
other  three  offices,  but  is  thereby  maae  more 
special  than  before.  There  is  no  escape  from 
this  unless  we  assert  successfully  that  the 
fees  and  salaries  of  clerks  and  sheriffs  belong 
to  one  subject  of  legislation,  and  that  those 
of  auditor,  treasurer  and  recorder  belong  to 
another  and  entirely  different  subject.  To 
successfully  maintain  that  proposition  woald 
be  to  render  the  whole  act  yoid  for  conflicting 
with  another  proyision  of  the  constitation. 
To  hold  that  the  act  may  be  upheld  as  to 
sheriff  and  clerk,  and  stricken  down  as  to 
auditor,  treasurer  and  recorder  is  to  hold 
that  clerks  and  sheriffs,  as  to  fees  and  salaries, 
may  be  governed  by  the  Law  of  1891,  and 
auditors,  treasurers,  and  recorders  may  be 
governed  by  the  Law  of  1879,  or  no  law  at  all. 
It  is  to  assert  that  clerks  and  sheriffs  shall 
not  own  the  fees  they  tax  for  their  seryices, 
and  that  such  fees  shall  belong  to  the  county, 
but  that  they  shall  be  compensated  by  a 
salary  while  anditors,  treasurers,  and  re- 
corders shall  own  the  fees  they  are  authorised 
to  tax,  and  shall  receive  them  in  compensa- 
tion for  thei  r  services.  If  this  does  not  make 
the  act  special  within  the  meaning  of  the 
constitution,  then  all  the  authorities  I  baye 
quoted  on  that  point  are  at  fault.  To  say 
that  appellee's  relator,  Stout,  is  not  in- 
terested, because  the  defect  in  the  law  as  to 
Shelby  county  does  not  affect  slieriffs,  and 
the*  defect  as  to  being  special  in  not  apply- 
ing to  those  elected  prior,  as  he  was  elected 
sheriff  since  it  took  effect,  seems  to  me 
wholly  without  foundation  in  reason  or  au- 
thority. He  presented  a  claim  to  the  audi- 
tor of  state,  every  dollar  of  which,  amount- 
ing to  over  two  hundred  dollars,  he  was 
entitled  to  receive  in  the  form  in  which  he 
presented  the  claim  to  the  auditor,  if  tlM 
Act  of  1891  is  unconstitutional  and  TOid,  r    ' 
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not  a  cent  of  which  is  he  entitled  to  recelTe 
if  the  act  is  valid,  besides,  if  the  act  is 
▼alid,  he  mast  pay  the  costs  of  this  litiga- 
tion, amounting  probably  to  one  hundred 
dollars  more,  none  of  which  would  he  have 
to  pay  if  the  act  is  invalid.  If  he  can  secure 
a  aecision  Uiat  the  act  is  unconstitutional, 
he  gains  three  hundred  dollars;  if  not,  he 
loses  it.  It  seems  to  me  that  makes  him  so 
much  interested  that  he  is  not  a  mere  vol- 
unteer. This  brings  him  within  the  require- 
ment of  the  law  to  enable  him  to  raise  the 
question  of  the  constitutionality  of  the  act. 
Cooley,  Const.  Lim.  6th  ed.  196,  197 ;  8  Am. 
&  Eng.  Encyclop.  Law,  p.  676. 

In  Aopjtf  V.  Purdp,  2  Hill,  86,  it  was  said 
by  Bronson,  J. :  **  Written  constitutions  wi  1 1 
soon  become  of  little  value  if  their  injunc- 
tions may  be  lightly  overlooked,  and  the  ex- 
periment of  setting  a  boundary  to  power  will 
f»rove  a  failure."  Again,  in  the  same  case, 
It  the  court  of  errors,  Purdy  v.  People,  4 
Hill.  896,  it  was  said:  *'If  courts  venture 
to  substitute  for  the  clear  language  of  the 
instrument  their  own  notions  of  what  it 
should  have  been,  or  was  intended  to  be, 
there  will  be  an  end  of  written  constitutions. 
In  construing  the  language  of  the  constitu- 
tion, courts  have  nothing  to  do  with  the  argu- 
ment from  inconvenience. ' '  **  Their  sole  duty 
is  to  declare,  ita  lex  seripta  eit/*  thus  saith 
the  constitution.  People  v.  Morrell,  21  Wend. 
584. 
I  think  the  Judgment  should  be  affirmed. 

Petition  for  rehearing  overruled  May  15, 
1894. 


George  A.  DICKSON  el  dl.,  Apple. 

e. 

Henry  E.  WALDRON. 

( Ind ) 

1 .  The  proprietor  of  » theartr e  la  liable 
for  aeta  of  »  Janitor  and  ticket  taicer, 

Mltbcuffh  be  is  also  a  special  polloemaa,  m  wronfir- 
fally  aseaaltinga  person  because  hebasenffuffed 
In  a  dispute  as  to  his  cbanve  with  the  ticket  seller, 
who  has  attacked  and  beaten  him,<-e8peoially 
wlien  be  has  on  his  part  oo  Jiimtted  no  assault, 

(On  reluarinaJI 

%•  That  the  eomplalat  of  one  aning 
for  df*«naflfee  for  personal  ii^Jnriea  al- 
leo^  m  li^^uy  to  hla  mind  does  not  prevent 
the  court  in  its  dlsoretion  from  permitting  him 
to  testify  at  the  trial 

(Jane  7,1801) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Cpurt  for  Marion  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  assault  and  battery,  alleged 
to  have  been  Inflicted  on  plaintiff  by  defend- 
ant's servant  in  such  a  way  as  to  render  de- 
fendant liable  therefor.  Affirmed, 
The  facts  are  stated  in  the  opinions. 


Nora— As  to  the  liability  of  a  master  for  anaults 
committed  by  bis  servant,  see  note  to  Davis  ▼. 
HoDffbtelin  (Neb.)  14  L.  B.  A.  787. 
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M(»ere,  Elliot  St  Elliot*  for  appellants: 
If  the  board  of  police  commissioners  had 
seen  fit  to  appoint  another  person  than  Eiley 
as  the  special  policeman  for  sppellant's  theatre 
they  would  have  been  bound  to  have  taken  the 
man  selected,  and  it  would  be  contrary  to  the 
best  settled  rules  of  jurisprudence  to  compel 
a  party  to  answer  for  the  acts  of  one  chosen  to 
All  the  place  of  peace  officer  by  state  or  muni- 
cipal authority.  This  doctrine  is  declared  in 
the  numerous  cases  which  hold  that  the  muni- 
cipal corporation  is  not  liable  for  officers  acting 
in  its  behalf  but  not  chosen  by  it  It  is  a 
matter  of  common  knowledge  that  special  po- 
licemen, ordinarily  called  merchant  policeman, 
are  appointed  by  the  police  commissioners  in 
cities:  that  they  are  paid  by  business  men  and 

Srivate  citizens  and  act  as  watchmen  and  po- 
cemen  with  reference  to  particular  and 
private  property,  both  residence  and  busi- 
ness. It  certainly  would  upt  be  contended 
that  if  one  of  these  officers  in  making  an  arrest 
wrongfully  assaulted  the  person  and  used  ex- 
cessive force,  that  the  citizen  would  be  liable 
for  any  excess  of  force  that  the  officer  might 
use  in  making  such  arrest;  still,  such  would 
be  an  analogous  case  to  the  one  at  bar. 

2  Dill.  Mun.  Corp.  §§974,  975;  Faulkner  ▼. 
Aurora,  85  Ind.  180,  44  Am.  Rep.  1;  Lafay- 
etU  V.  Timberhke.  88  Ind.  880. 

If  the  city  cannot  be  held  responsible  for  the 
wrongful  acts  of  its  police  officers  acting  with- 
in  the  scope  of  their  dutv  as  such  officers,  how 
can  it  be  held  that  a  private  citizen  shall  be 
held  liable  for  the  acts  of  a  police  officer  in  the 
performance  of  his  duty,  or  while  acting  as 
such  officer  within  the  scope  of  his  official 
duty,  when  he  has,  like  the  city,  no  power  to 
appoint  or  discharge,  and  no  control  over  the 
acts  of  the  officer? 

MaU  V.  Lord,  89  K.  Y.  881,  100  Am.  Dec. 
448:  Herehey  v.  (/IfeiU,  86  Fed.  Rep.  168; 
Bishop,  Non-Cont.  L.  §  761;  Buttrick  v.  Lo- 
will,  1  Allen.  172,  79  Am.  Dec.  721;  PoUock  v. 
Louisville,  18  Bush.  221.  26  Am.  Rep.  260; 
Jardine  v.  OomeU,  50  N.  J.  L.  485:  Wood, 
Mast.  &  S.  p.  587. 

Messre,  UUler*  Winter  A  Elam*  Elliott 
A  Elliott,  Pierce  Norton  and  Hawkins 
A  Smith,  in  support  of  petition  for  rebearinr: 

A  private  citizen  cannot  make  a  public  offi- 
cer his  agent  as  to  anv  act  within  tne  general 
scope  of  the  officer's  duty. 

EJley,  the  policeman,  was  an  officer  ap- 
pointed according  to  law,  owing  his  place 
solely  to  the  appointing  power  and  exclusively 
under  the  control  of  that  power. 

Where  a  public  officer  acts  within  the  scope 
of  his  duty  he  cannot  be  the  agent  of  a  citizen, 
hence  the  doctrine  of  respondeat  superior  can- 
not  apply. 

If  the  appellants  instructed  Kiley,  the  po- 
liceman, to  assault  Waldron,  the  appellee, 
they  may,  if  the  assault  was  unlawful,  be 
charged  as  wrongdoers  but  they  cannot  be 
held  liable  upon  the  general  ground  that  Eiley 
was  their  agent 

Where  there  is  an  unlawful  act  all  who 
wrongfully  unite  in  it  are  liable  as  joint 
wrongdoers,  but  not  otherwise. 

Sogers  Y.  NuekoUs,  8  Colo.  App.  06. 

The  theorv  upon  which  the  case  was  tried  It 
that  the  policeman  was  the  agent  of  the  ap- 
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pellaQt8,ftnd  as  that  theory  is  unsound^the  jadg- 
ment  must  be  reversed. 

Jliesira.  Otto  Oresham,  Joseph  B. 
Koalinfl^t  and  Martin  M.  Hugfif  for  ap- 
pellee: 

Howard*  J,,  delivered  the  opinion  of  the 
court: 

On  October  1,  1887,  and  at  the  time  of  the 
bringing  of  this  suit,  appellants  were  tlie 
lessees  and  managers  of  the  Park  Theater,  in 
the  city  of  Indianapolis.  At  the  entrance  to 
the  theater,  about  three  feet  from  the  side 
walk,  a  flight  of  stairs  ran  up  to  a  landing 
at  the  rear  of  which  was  the  box  office  for 
the  sale  of  tickets.  At  either  side  of  the 
landing  a  flight  of  stairs  led  up  to  the  east 
and  west  entrance  doors  to  the  theater.  At 
the  top  of  the  first  flight  of  stairs,  at  the  edge 
of  the  landing,  gates  were  placed,  four  feet 
high,  to  keep  the  crowd  back.  Between 
these  gates  was  an  opening  where  the  chief 
officer  of  the  theater,  named  Elingensmith, 
an  employ^  of  appellants,  stood  while  the 
crowd  was  coming  up,  after  ^hich  the  eates 
were  opened  and  this  officer  n^ent  to  keep 
order  in  the  gallery. 

Appellants  also  managed  and  controlled 
other  theaters  in  Indianapolis  and  elsewhere, 
and  in  their  absence  John  Dickson,  brother 
of  the  appellant,  George  A.  Dickson,  was 
the  general  manager  of  Park  Theater,  acting 
for  appellants.  He  Jilso  assisted  in  selling 
iickets.  • 

John  M.  Eiley  was  the  head  janitor  of  the 
theater,  and  lived  with  his  family  in  the 
theater  building.  He  was  also  door  keeper 
und  stood  at  the  west  door,  but  could  leave 
in  case  of  emergency.  At  the  request  of  ap- 
pellants, he  was  granted  special  police  pow- 
ers by  the  metropolitan  board  of  police  of 
the  city  of  Indianapolis,  such  powers  to  be 
exercised  at  the  Park  Theater.  He  received 
his  pay  from  appellants.  He  had  been  in 
the  employment  of  appellants  at  the  theater 
before  receiving  his  police  powers,  and  his 
pay  was  not  increased  after  receiving  such 
powers.  Appellants  requested  his  appoint- 
ment at  the  suggestion  of  the  chief  police 
officer,  Klingensmith,  for  the  purpose  of  as- 
sistinff  him  in  preserving  order  in  the  the- 
ater. He  was  not  relieved  of  any  of  his  du- 
ties in  the  theater  after  being  appointed 
special  policeman.  His  instructions  from 
appellants  were  not  to  make  any  arrests,  ex- 
cept to  assist  Klingensmith.  unless  otherwise 
ordered  by  appellants,  or  by  John  Dickson. 
In  Klingensmith's  absence,  Eiley  acted  for 
him.  Joseph  Qordon  was  treasurer  and  tick- 
et-seller for  the  theater. 

On  the  evening  of  October  1,  1887,  Joseph 
Gordon  was  in  the  box  office  selling  tickets. 
John  Dickson  was  also  in  the  box  office  as- 
sisting in  the  sale  of  tickets.  On  that  even- 
ing, appellee,  who  was  a  conductor  on  the 
I.  D.  &  W.  Railroad,  came,  with  four 
friends,  to  att«nd  an  entertainment  at  the 
theater.  Appellee  testifies  that  he  went  up 
stairs  to  the  ticket  office  for  a  ten  cent  ticket ; 
that  he  gave  the  ticket- seller,  Joseph  Gordon, 
a  silver  ddllar,  and  received  from  him  his 
ticket  and  only  seventy  cents  in  change,  and 
that  another  of  the  uarty,  named  Doran,  also 
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had  some  misunderstanding  as  to  the  pur- 
chase of  his  ticket.  The  testimony  of  ap- 
pellee then  proceeds:  **!  do  not  rememljer 
Just  exactly  whether  Doran  had  purchased 
his  ticket  before  me  or  after  I  did.  He 
wanted  a  ticket  to  go  up  stairs  too,  and  they 
gave  him  a  ticket  to  go  down  stairs,  and  I 
says  to  the  ticket-seller  like  this,  I  said : 
'  Here  is  five  of  us  in  a  party  and  want  to  go 
together ;  you  have  maae  a  mistake  in  our 
tickets.*  He  said:  'What  is  the  matter 
with  you?  Get  away  from  that  window  and 
give  others  a  chance.*  I  said:  'I  am  not 
going  until  I  get  my  right  diange.  You 
have  made  a  mistake  in  my  change,  too,* 
and  held  out  my  hand.  I  had  not  taken  my 
hand  down  from  the  shelf  in  front  of  the 
window  and  he  reached  through  the  window 
and  grabbed  my  change  and  ticket  and  slap- 
ped me  in  the  face  at  tne  same  time  and  said : 
*Damm  you,  get  away  from  that  window,* 
and  reached  for  my  brakeman  and  grabbed 
his  ticket  and  said,  'Police*  or  'Johnny,*  I 
do  not  know  which,  'Police'  or  'Johnny,  ar- 
rest that  man  for  a  vag.'  A  man  named 
Eiley  there,  a  private  policeman  for  the  the- 
ater company,  stepped  up  at  the  side  of  me 
or  behind  me  and  knocked  me  down.**  He 
testifies  that  the  first  blow  was  on  the  left 
forehead,  which  knocked  him  partly  down 
on  his  left  elbow ;  that  when  he  attempted 
to  rise  Eiley  struck  him  again ;  that  alto- 

§  ether,  he  was  struck  six  times  on  the  head, 
iree  times  on  the  left  shoulder,  and  twice 
on  the  left  forearm ;  that  during  this  time 
Eiley  said  nothing  to  him,  but  that  he  asked 
Eilej^  what  he  was  beating  him  for,  **and  I 
said  if  he  had  anything  to  arrest  me  for  to 
arrest  me,  and  for  God*s  sake  not  to  beat  my 
brains  out.''  That  somebody  then  Interfered 
and  Eiley  for  the  time  withdrew,  and  thea 
Gordon  came  out  of  the  ticket  office  and  grab- 
bed appellee  about  the  neck  with  his  left 
arm  and  began  pounding  him  in  the  face 
with  his  fist,  then  knocked  him  down  and 
kicked  him  two  or  three  times:  that  Kiley 
then  arrested  him  and  sent  him  to  the  police 
station. 

The  testimony  of  appellant's  witnesses  as 
to  the  transaction  differs  in  almost  all  the 
details  from  that  given  by  appellee,  but  not 
in  the  main  facts ;  that  is,  the  beating  of  ap- 
pellee in  front  of  the  ticket  office  by  Gordon 
and  Eiley :  that  the  quarrel  resulted  from 
disputes  as  to  the  purchase  of  tickets ;  that 
botn  assaults  were  made  upon  appellee  be- 
fore his  arrest  by  Eiley,  and  that  appellee 
did  not  strike  either  of  his  assailants. 

The  testimony  of  Joseph*  Gordon  and  John 
Eiley  shows  their  treatment  of  appellee  to 
have  been  most  brutal.  Gordon  testifies  that 
he  and  John  Dickson  were  in  the  ticket  office 
when  appellee  came  up  and  threw  down  a 
silver  dollar  and  asked  for  a  ticket,  not 
specifying  what  priced  ticket ;  that  he  gave 
him  his  ticket  and  the  proper  change.  His 
testimony  then  proceeds:  "He,"  Waldron 
(appellee)  ^'said.  'Tou  did  not  five  me  my 
right  change.'  I  said,  'Yes  sir.^  He  said, 
'No  sir.'  1  said,  'I  rave  you  just  the  exact 
change  with  your  ticket,  and  if  you  did  not 
get  your  change  somebody  else  got  it. '  H« 
said, 'Tou  did  not.'    I  said, 'I  did.'    .    .    . 
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I  sold  two  or  three  tickets  while  he  stood 
there  areiiiDg."  That  appellee  tbeD  called 
him  a  vile  name.  **I  said,  *Be  careful,  I 
won*t  take  that  uflf  of  anybody,  you  or  any- 
]t>ody  else. '  He  said,  '  1  want  my  change. ' 
I  said,  'your  change  was  right,  and  if  it  is 
not,  when  we  make  up  the  house  our  cash 
will  show  it,  and  if  there  is  any  over  we 
will  make  it  good  to  you.'  ^  That  there- 
upon appellee  repeated  the  vile  name  and 
Gordon  went  out  of  the  ticket  of&ce  and  at- 
tacked appellee.  "He  was  standing  up 
pretty  near  the  office,  and  I  hit  him  and  he 
tnmea  around  and  squared  and  I  hit  him 
affain.  ...  I  could  not  say  how  hard  I 
hit  him.  I  hit  him  pretty  hard ;  I  tried  to. 
.  .  .  In  the  face."  That  there  was  noth- 
ing said  between  them  after  Ck)rdon  came 
out  of  the  office.  **  Then  we  got  on  over  to 
the  stairway  and  I  hit  him  again,  and  got 
my  arm  around  his  neck  and  we  were  about 
three  or  four  steps  down  from  the  top.  .  .  . 
I  caught  him  around  the  neck  with  my  arm 
and  pulled  him  down.  ...  I  got  him 
down  on  the  stairway  and  hit  him  two  or 
three  times  more  and  I  kicked  him  a  couple 
of  times.  .  .  .  I  hit  him  in  the  face. 
.  .  .  I  hit  him  three  or  four  times  there 
and  kicked  him  and  then  he  said  'I  have 
enough.'  Mr.   Eiley  was  down 

stairs  at  the  time,  out  on  the  sidewalk. 
.  .  I  had  quit  when  he  holloed,  'I  have 
enough.'  Eiley  was  coming  up  when  he 
Baid  that,  and  I  said,  'Eiley,  arrest  this 
man.'  "  When  Eiley  came  up  •*!  started 
to  let  go  when  (some)  fellow  said,  'Give  it 
to  him,'  Eiley  hit  him  with  the  mace." 
That  when  Eiley  hit  Waldron  (appellee)  the 
latter  was  **  partially  down ;  just  about  half 
way  up.  ...  I  was  very  near  up  on  my 
feet.  .  .  .  When  Eiley  came  up  and  hit 
him,  I  let  eo  of  him  and  went  upstairs  and 
went  into  the  office  and  sold  tickets. " 

The  witness  Adkins,  who  was  ticket-holder 
at  the  east  duor,  testified,  **  I  thought  I  would 
go  down  and  see  and  stop  that  fussing  if  I 
ciiuld.  .  .  .  They  had  hold  of  each  other 
when  I  /(ot  there.  .  .  .  I  just  stooped 
down  and  put  my  hand  under  their  shoulders 
and  assisted  them.  .  .  .  Just  as  I  was 
in  the  act  of  raising  them  up  I  threw  my 
eyes  down  the  stairway  and  saw  Mr.  Eiley 
coming  up,  and  just  aliout  the  time  they  got 
straightened  on  their  feet.  Mr.  Gordon  said 
to  Mr.  Eiley,  '  Arrest  that  man. '  Mr.  Eiley 
came  up  to  him  and  I  saw  Mr.  Eiley  throw 
up  his  left  hand,  .  .  .  and  the  next  I 
saw  he  struck  him    .     .     .     with  his  mace. " 

Eiley  himself  testified  that  the  appellant, 
Henry  M.  Talbott  had  instructed  him  that 
his  "duties  were  to  take  tickets  at  the  door 
and  supervise  the  cleaning  of  the  house  and 
assist  Mr.  Elingensmith  In  making  arrests, 
or  preserving  order. "  That  sometimes  when 
employ^  would  come  to  him  and  tell  him 
that  there  was  a  disturbance  In  some  part  of 
the  house  he  would  go  there.  As  to  the  dis- 
turbance he  testified,  **!  was  walking  up  the 
stairway  and  happened  to  ff lance  up  and  I 
saw  Mr.  Gordon  having  a  fight,  fighting  with 
a  man  on  the  stairway.  .  .  .  The  man's 
head  was  up  against  the  casing  on  the  west 
side  of  the  stairway.  .  .  .  Be  was  sitting 
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facing  me  as  I  came  up.  .  .  .  He  (Gor- 
don) was  on  the  step  above  him  and  had  hold 
of  him.  ...  1  did  not  hear  tlie  man 
say  anything ;  Gordon  only  said,  'Arrest  this 
man.' "  "What  did  you  do  after  striking 
Mr.  Waldron?"    "I  arrested  him." 

John  Dickson  had  remained  durine  the 
whole  time  in  the  ticket  office  and  had  seen 
the  greater  part  of  the  confiict  as  detailed  by 
Gordon,  and  Eiley  in  his  testimony  corrobo- 
rates most  of  their  statements.  He  says :  " I 
went  on  selling  tickets  and  took  no  further 
notice  of  it.  Things  of  that  kind  are  liable 
to  occur  every  once  in  a  while."  That  he 
remained  selling  tickets :  did  not  go  out  dur- 
ing the  whole  trouble ;  did  not  say  anything 
to  Gordon  when  he  first  told  him  what  the 
trouble  was,  did  not  give  any  directions  to 
anybody ;  saw  Eiley  coming  up  the  stairs  to- 
where  Gordon  had  hold  of  Waldron  and  they 
were  struggling  and  partly  raised  up,  get- 
ting on  their  feet.  "I  do  not  think  I  said 
anything  to  him  (Eiley)  .  .  .  I  went  on 
selling  tickets." 

The  appellant,  George  A.  Dickson,  testified 
that  Eiley  was  not  to  assist  in  any  arrest  un- 
less called  upon  by  Elingensmith  or  unless* 
under  instructions  of  appellants,  or  of  .John 
Dickson ;  that  John  Dickson  acted  for  them 
in  their  absence. 

The  appellant  Henry  M.  Talbott  testified 
that  he  agreed  with  the  evidence  given  by 
his  co-appellant,  and  that  the  answers  given 
by  him  were  correct.  He  stated  further  that 
while  Eiley  was  in  the  theater  he  generally 
did  what  appellant  told  him,  hut  was  not 
sure  that  he  gave  Eiley  orders  personally; 
that  "John  Dickson  was  deputized  to  look 
after  that."  John  Dickson  was  not  only 
present  on  this  occasion,  but  was  generally 
at  the  theater  during  entertainments.  He 
testified  that  he  "wore  off  his  vest"  leaning 
against  the  inside  shelf  of  the  ticket  office. 
He  acted  for  appellants  in  signing  the  firm 
name  to  the  request  made  for  Ei ley's  ap- 
pointment as  policeman.  This  request  was 
as  follows : 

"  To  the  Board  of  Metropolitan  Police  Com- 
missioners of  the  City  of  Indianapolis,  Ind. 
"Indianapolis,  Ind.  April  2l8t,  1887. 

**The  undersigned  respectfully  request 
your  board  to  confer  special  police  powers 
on  John  M.  Eiley,  who  is  employed  and  paid 
by  the  undersigned,  the  said  Police  powers 
to  be  used  in  and  ahout  Park  Theater  and 
Dime  Museum,  Indianapolis,  Ind.  And  in 
consideration  of  said  grant  of  police  powers 
the  undersigned  hereby  become  responsible 
for  his  obeying  your  rules,  and  for  all  illegal 
acts  done  by  said  John  M.  Eiley  while  doing 
duty  as  said  special  policeman. 

Dickson  <&  Talbot 
J. 
"Approved  N.  R.  Ruckle,  Pres't  Bd.  M.  P. 

Commrs. " 

The  complaint  was  in  seven  paragraphs, 
alleging  three  causes  of  action  against  ap- 
pellants :  assault  and  battery,  false  imprison- 
ment, and  malicious  prosecution.  The  court 
refused  to  admit  evidence  as  to  the  charges 
of  false  imprisonment  and  malicious  prosecu- 
tion, and  instructed  the  jury  to  find  for  the 
appellants  on  those  issues.    The  court  also 
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instructed  the  lury  that  the  appellants  were 
not  liable  for  the  alleged  assault  and  battery 
by  Gordon,  the  ticket- seller.  Whether  there 
was  error  in  such  ruling  and  instructions  in 
favor  of  appellants  we  need  not  Inquire,  since 
appellee  has  not  insisted  on  it.  The  Jury 
found  a  general  verdict  for  appellee  as  to  the 
assault  and  battery  and  for  appellants  as  to 
the  other  two  charges. 

The  jury  also  found,  in  answer  to  special 
interrogatories,  that  John  M.  Eiley,  while 
in  appellant's  theater,  on  October  1,  1887, 
struck  appellee  a  number  of  blows  upon  the 
head  with  a  mace  and  thereby  inflicted  severe 
wounds.  That  such  blows  resulted  in  ap- 
pellee's losing  the  hearing  of  his  left  ear  and 
otherwise  permanently  disabling  him  and 
causing  him  to  lose  his  situation  as  freight 
conductor.  That  appellee  at  the  time  and 
place  mentioned,  in  the  view  of  John  M. 
Kiley,  did  not  commit  any  crime  or  violate 
any  ordinance  of  the  city  of  Indianapolis, 
and  that  the  said  Eiley  had  no  warrant  for 
the  arrest  of  appellee.  That  John  M.  Eiley 
at  the  time  alleged  was  an  employe  of  ap- 
pellants; that  he  said  nothing  to  appellee 
Before  assaulting  him ;  that  it  was  one  of  the 
duties  of  Eiley,  as  the  servant  and  employ^ 
of  apoellants,  to  preserve  order  and  sup- 
press disturbances  in  appellants'  theater,  and 
that  he  had  received  from  appellants  gen- 
eral authority  for  that  purpose.  That  ap- 
pellee while  in  appellants'  theater  on  said 
occasion  had  not  committed  anv  crime  nor 
violated  any  ordinance  of  said  city ;  that  the 
said  Eiley,  at  said  place  and  time,  assaulted 
and  beat  appellee  on  the  head  with  his  mace 
before  he  arrested  him ;  that  the  said  Eiley 
when  so  assaulting  appellant,  was  acting  as 
the  servant  and  employ^  of  appellants  and 
engaged  in  their  business,  and  acting  with- 
in "the  general  scope  of  the  duties  of  his  said 
employment.  That  John  T.  Dickson,  brother 
of  one  of  the  appellants,  was  at  said  time 

S resent  in  the  box  office  of  said  theater  and 
id,  on  said  occasion  and  prior  thereto,  sell 
tickets  for  appellants;  that  with  the  knowl- 
edge of  aopeliants,  at  and  prior  to  said  time, 
the  said  John  T.  Dickson  went  to  said  thea- 
ter and  gave  instructions  to  appellant's  em- 
ployes, and  that  in  the  absence  of  appellants, 
the  said  John  T.  Dickson  was  deputized  to 
act  for  them  at  their  said  theater  as  manager ; 
that  he  signed  the  firm  name  to  the  applica- 
tion for  police  powers  to  be  conferred  upon 
the  said  John  M.  Eiley,  and  that  he  had  au- 
thority to  so  si^n  said  firm  name. 

That  appellants  were  at  said  time  the  les- 
sees and  managers  of  said  theater;  that  all 
the  injuries  received  by  appellee  in  and 
about  said  theater  on  said  evening  were  in- 
flicted by  said  John  M.  Eiley. 

That  said  Joseph  Gordon  was  an  employ^ 
of  appellants,  as  one  of  the  ticket- sellers  on 
said  evening,  and  was  then  and  there  on 
duty. 

That  said  John  M.  Eiley  was  an  employ 6 
of  appellants  as  janitor  and  as  ticket-taker 
at  the  west  entrance  door  of  said  theater  on 
said  evening;  that  he  was  commissioned  as 
special  policeman  about  April  22,  1887,  to 
act  in  connection  with  his  other  duties  at 
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appellant's  said  theater,  and  at  tlieir  special 
request. 

That  at  the  request  of  said  Gordon,  said 
Eiley  did  arrest  appellee  on  said  evening ; 
that  all  the  wounds  and  bruises  received  bj 
appellee  at  said  theater  on  said  eveninff  were 
inflicted  by  said  Eiley  near  said  ticket  oflloe 
and  before  the  arrest  of  appellee. 

That  neither  of  appellants  was  present  at 
the  time  appellee  received  his  injuries,  and 
neither  of  them  had  directed  or  advised  anj 
assault  upon  appellee. 

It  is  enough  to  say  that  these  answen  an 
fully  sustained  by  tlie  evidence  in  the  recoid. 
The  main  question  in  this  case,  and  perhaps 
the  only  one  that  need  be  decided,  is  whether 
appellants  are  liable  to  appellee  for  the  in- 
juries inflicted  upon  him  by  their  employ^, 
John  M.  Eiley. 

The  treatment  due  from  a  carrier  to  hla 
passenger,  from  an  Inn-keeper  to  his  gueet, 
and  from  a  theatrical  manager  to  his  patnm, 
while  perhaps  differing  in  degree,  is  similar 
in  kind. 

The  duty  of  a  railroad  company  to  its  paa- 
sengers  is  well  expressed  in  Indianapo^ 
Union  R,  Go.  v.  Gooper,  6  Ind.  App.  202. 
This  was  a  case  where  a  passenirer,  having 
purchased  his  ticket,  was  in  the~company's 
station  on  his  way  to  his  train,  when  he  was 
assaulted  by  one  of  the  **gatemen,"  and  it 
was  contended  by  the  company  that  the  gate- 
man  in  making  the  assault  was  not  acting  in 
the  scope  of  his  employment.  The  court 
said:  *'It  seems  to  us  reasonably  clear 
.  .  .  that  the  servant  was,  at  the  time  of 
doing  the  acts  complained  of,  on  duty  for  his 
master,  and  at  or  near  his  proper  place,  and 
that  the  assault  was  committed  on  appellee 
while  he  was  properl  v  on  the  master's  ground 
and  under  charge  of  the  master's  servants 
and  entitled  to  their  protection  rather  than 
their  abuse.  .  .  .  Moreover,  the  appellee 
did  not  bear  the  relation  of  a  stranger  to  the 
appellant,  but,  on  the  contrary,  it  owed  to 
him  an  affirmative  duty  to  protect  him  from 
the  violence  and  insults  of  its  own  servants 
at  the  station.  It  is  well  settled  that  one 
who  has  purchased  his  ticket,  and  is  passing 
at  the  proper  time  from  the  depot  to  the  train, 
is  a  passenger,  and  entitled  to  the  rights  of 
a  passenger.  .  .  .  One  of  the  prime  dit- 
ties resting  upon  a  railroad  company  is  to 
protect  its  passengers  from  assaults  and  in- 
juries by  its  servants,  nor  does  the  question 
of  its  liability  for  a  breach  of  this  duty  de- 
pend upon  whether  or  not  the  servant  in  the 
performance  of  the  act  is  within  the  scope  of 
his  employment." 

In  Lake  8hon  A  M,  8.  K  Ob.  ▼.  Prentice, 
147  U.  8.  101.  87  L.  ed.  »7,  it  is  said :  "A 
corporation  is  doubtless  liable,  like  an  in- 
dividual, to  make  compensation  for  any  tort 
committed  by  an  agent  in  the  course  of  his 
employment,  although  the  act  is  done  wan- 
tonly and  recklessly,  or  against  the  express 
orders  of  the  principal."  Oitigene*  Street  B, 
Co.  V.   Wilioelw,  184  Ind.  568. 

In  Chicaffo  db  N.  W,  B.  Co.  v.  BayfiM,  87 
Mich.  205,  Cooley,  Oh.  J.,  speaking  for  the 
court,  says:  ^It  is,  in  general,  no  excuse  to 
the  employer  that  an  injury  which  has  oc- 
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cmred  was  caused  by  disobedience  of  his 
<OTders,  whether  they  be  express  orders  or  im- 
plied orders.  He  assumes  the  risks  of  such 
disobedience  when  he  puts  the  servant  into 
his  business  and  the  reasons  for  holding  him 
responsible  for  the  servants'  conduct  are  the 
«ame  whether  the  injury  results  from  a  fail- 
ure to  observe  the  master's  directions,  or  from 
m  neglect  of  the  ordinary  precautions  for 
which  no  specific  directions  are  deemed  nec- 
'essary.  It  will  be  conceded  that  for  a  posi- 
tive wrong  beyond  the  scope  of  the  master's 
business,  intentionally  or  recklessly  done, 
the  master  can  not  be  held  responsible ;  this 
being  very  properly  regarded  as  the  personal 
trespass  or  tort  of  the  servant  himself.  But 
when  the  wrong  arises  merely  from  an  excess 
•of  authority  committed  in  furthering  the 
master's  interests,  and  the  master  receives 
the  benefit  of  the  act,  if  anv,  it  is  neither 
veason&ble  nor  just  that  the  liability  should 
depend  upon  any  question  of  the  exact  lim- 
its of  the  servant's  authority.  The  master 
fixes  these,  and  it  is  his  dutv  to  keep  his 
servant,  in  what  is  done  by  him,  within  the 
limits  fixed.  An  act  in  excess  would  still 
have  the  apparent  sanction  of  his  authority ; 
the  occasion  for  it  would  be  furnished  by 
the  employment,  and  the  injured  party  could 
not  always  be  expected  to  know  or  be  able  to 
•discover  whether  it  was  or  was  not  without 
express  sanction." 

In  Burgins  v.  WatertUa  TStmp.  A  R.  Co. 
46  N.  T.  28.  7  Am.  Rep.  298,  the  following 
is  quoted  with  approval  from  an  English 
case:  "It  is  said  that  though  it  cannot  be 
denied  that  the  defendant  authorized  his 
guard  to  superintend  the  conduct  of  the  om- 
nibuses generally,  and  that  such  authority 
must  be  taken  to  include  an  authority  to  re- 
move any  who  misconducts  himself,  yet  the 
defendant  gave  no  authority  to  turn  out  an 
inoffensive  passenger  and  the  plaintiff  was 
•one.  But  the  master,  by  giving  the  xuard 
authority  to  remove  an  offensive  passenger, 
necessarily  gave  him  authority  to  determine 
whether  any  passenger  had  misconducted 
liimself.  It  is  not  convenient  for  the  master 
personally  to  conduct  the  omnibuses,  and  he 
puts  his  guM\l  in  his  place ;  therefore,  if  the 

f^uard  forms  a  wrong  judgment,  the  master 
s  responsible." 

In  I)rew  v.  Pur,  98  Pa.  284,  which  was  a 
•case  where  Peer  and  his  wife  had  purchased 
tickets  and  entered  a  theater,  and  were  ejected 
with  force  by  the  attaches  of  the  theater  be- 
cause of  their  being  colored  persons,  the  fol- 
lowing were  approved  as  correct  instructions 
to  the  jury :  ^If  the  ticket  agent  had  called 
upon  any  one  of  the  crowd  'to  put  that  nig- 

Ser  out,^  and  some  ruffian  had  done  so,  the 
efendant  would  be  liable.  ...  If  the 
injury  was  committed  by  an  agent  out  of 
the  usual  course  of  employment,  the  defend- 
ant was  not  responsible ;  but  if  the  injury  was 
•committed  by  the  defendant's  door-keeper 
cr  tickat-taker,  then  it  was  in  the  course  of 
their  employment" 

In  the  case  at  bar,  ft  was  the  ticket  agient, 
Joseph  Gordon,  who  called  out  to  have  ap- 
pellee arrested,  and  it  was  not  a  ruffian  by- 
atander  who  put  him  out,  but  it  was  appel- 
lant's door-keeper,  acting  in  the  course  ofi 
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his  employment.  In  this  case  also,  the  evi- 
dence shows,  and  the  lury  so  found,  that 
appellee  was  without  fault.  The  trouble 
was  occasioned  entirely  by  a  dispute  as  to 
the  purchase  of  tickets,  and  both  the  ticket- 
seller  and  the  door-keeper  acted  within  the 
business  of  their  employment,  maintaining 
that  side  of  the  controversy  which  was  ia 
their  master's  interest.  likHigginBV.  Water- 
vUet  Tump.  A  JEL  Co,  supra,  it  was  claimed 
that  no  authority  had  beien  given  to  turn  out 
an  inoffensive  passenger,  and  that  therefore 
there  was  no  liability  for  the  servant's  acts ; 
but  the  court  held  that  the  authority  U>  re- 
move an  offensive  passenger  necessarily  car- 
ried authority  to  determine  whether  any  pas- 
senger was  offensive  or  not.  So  here,  the 
matter  was  about  the  master's  business,  and 
the  servant,  of  necessity,  must  be  the  judge  as 
to  whether  the  conduct  of  appellee  was  such 
as  to  reouire  his  removal ;  and  if  a  mistake 
was  maae,  and  an  inoffensive  patron  of  the 
theater  was  unjustly  attacked  and  injured, 
the  master  must  respond. 

''It  is  not  convenient  for  the  master  per- 
sonally to  conduct  the  (business  of  keeping 
order  in  his  theater)  and  he  puts  his  guard 
in  his  place ;  therefore,  if  Uie  guard  forms  a 
wrong  judgment,  the  master  is  responsible." 
Bee  also  Ooff  v.  Great  Northern  R.  Co.  8  £1. 
<&  El.  678. 

But  this  case  is  even  stronger ;  not  only  as 
the  master  here  representea  by  his  ticket 
a^ent  and  his  janitor  or  door-keeper,  but 
his  special  agent,  John  Dickson  **  deputized 
to  act  in  his  absence,"  was  present  in  the^ 
theater  ticket  office  and  looking  out  through* 
the  window  upon  the  whole  transaction. 
He  testifies  that  he  said  and  did  nothing  in 
the  premises,  and  his  silence  can  be  taken 
only  as  his  and  appellant's  approval  of  what 
was  done.  Indeeo,  no  rule  is  better  estab- 
lished than  that  a  principal  is  responsible  for 
the  acts  of  his  agent  performed  within  the 
line  of  his  duty,  whether  the  particular  act 
was  or  was  not  directly  autiiorized,  and 
whether  ft  was  or  was  not  lawful.  JkanM- 
mile  A  T,  H.  R,  Co,  v.  McKee,  99  Ind.  519, 
60  Am.  Rep.  783 ;  Pennsylvania  Co,  v.  Wed- 
die,  100  Ind.  141 ;  Ameriean  Exp,  Co,  v.  Pat- 
tenon,  78  Ind.  480 ;  Lake  Sfuyre  d  M,  6.  R. 
Co,  V.  Foster,  104  Ind.  298,  64  Am.  Rep. 
819. 

But  common  carriers,  inn-keepers,  mer- 
chants, managers  of  theaters  and  others  who 
invite  the  public  to  become  their  patrons  and 
guests,  and  thus  submit  personal  safety  and 
comfort  to  their  keeping,  owe  a  more  special 
duty  to  those  who  may  accept  such  invita- 
tion. Such  patrons  and  guests  have  a  right 
to  ask  that  they  shall  be  protected  from  in- 
jury while  present  on  such  invitation,  and 
particularly  that  they  shall  not  suffer  wrong 
from  the  agents  and  servants  of  those  who 
have  invited  them.  Chicago  d  B,  R,  Co,  v. 
Flexman,  108  111.  646,  42  Am.  Rep.  88; 
Craker  v.  Chicago  d  H.  W.  R  Co,  86  Wis. 
657. 

But  it  is  said  that  John  M.  Kiley  was  a 
policeman,  and  therefore  appellants  are  not 
responsible  for  his  attack  upon  appellee. 
Whether,  at  the  time  of  the  injuries  com- 
plained of,  Eiley  was  acting  as  a  policeman 
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or  as  agent  of  appellants,  must  depend  upon 
the  acts  done  bj  bim ;  because  he  was  a  police 
officer  it  does  not  follow  that  all  his  acts  were 
those  of  a  poli(teman  :  and  because  he  was  an 
a^ent  of  appellants,  it  does  not  follow  that 
all  his  acts  were  those  of  such  a^ent.  Even 
if  he  were  a  regular  patrolman,  called  in  off 
the  street  by  appellants  or  their  agents,  to 
aid  in  enforcing  the  regulations  of  the  thea- 
ter, he  would  for  such  purpose  be  only  an 
agent  of  appellants,  and  for  his  conduct  as 
such  agent,  within  the  scope  of  his  employ- 
ment, appellants  would  be  responsible.  If, 
however,  after  entering  the  theater,  he  should 
discover  appellee  in  the  act  of  violating  a 
criminal  law  of  the  state,  or  a  penal  onli- 
nance  of  the  city,  and  should  proceed  to  ar- 
rest him  for  it,  such  act  of  arrest  would  be 
that  of  a  police  officer.  And  if  such  arrest 
were  made  on  the  officer's  own  motion,  with- 
out direction,  express  or  implied,  on  the  part 
of  appellants,  then  appellants  would  not  be 
responsible.  Jardine  v.  OomeU,  50  N.  J. 
L.  485. 

In  this  case,  however,  such  questions  do  not 
arise.  The  court  expressly  withdrew  from 
the  consideration  of  the  jury  the  issues  made 
under  the  allegations  of  false  imprisonment 
and  malicious  prosecution,  and  directed  a 
verdict  for  appellants  on  these  issues.  Nor 
was  any  evidence  admitted  on  these  issues. 
Besides,  the  evidence  given  by  both  appel- 
lants and  appellee  showed  unquestionably 
that  all  the  injuries  received  by  appellee 
were  inflicted  upon  him  before  he  was  ar- 
rested, and  it  is  still  further  established  that 
'appellee  had  done  no  act  for  which  he  should 
be  "arrested,  and  the  jury  so  find. 

Kiley 's  acts  as  a  policeman  were  committed 
after  he  had  assaulted  and  beaten  appellee. 
It  could  not  be  seriously  contended  that  Eiley 
could  do  no  wrong  as  a  janitor  and  door- 
keeper, but  that  every  wrong  done  by  him 
should  be  charged  to  his  official  character. 
This  would  enable  a  proprietor  to  have  all 
his  employes  commissioned  as  police  officers, 
and  thus  escape  all  liabilities  for  their  mis- 
conduct to  his  patrons. 

It  is  a  question  whether  appellants  should 
not  be  held  liable  for  all  the  acts  of  Eiley, 
whether  as  special  policeman  acting  only  for 
his  employ^,  or  as  janitor  or  door-keeper,  all 
bcinff  within  the  scope  of  the  business  of  his 
employment,  but,  as  we  have  seen,  such 
question  is  not  before  us.  The  verdict  of  the 
juiy  is  in  favor  of  the  appellee  on  the  charge 
of  assault  and  battery,  and  the  evidence,  as 
well  as  the  findings  of  the  jury, show  that  all 
assault  and  battery  committed  upon  appellee 
was  committed  before  Eiley  exercised  any 
of  his  powers  as  police  officer,  and  before  he 
made  the  arrest  of  appellee.  If  appellee  had 
attempted  to  resist  arrest,  or  if  he  had  at- 
tempted to  get  away  after  arrest,  and  he  had 
received  his  injuries  in  consequence  of  such 
attempts,  or  if  he  had  even  committed  any 
crime  for  which  he  should  be  arrested,  there 
might  be  some  reason  in  appellant's  conten- 
tion on  this  point.  But,  on  the  contrary,  it 
is  clear  that  appellee  was  innocent  of  any 
wrong  doing  for  which  he  should  be  arrested  ; 
be  never  even  struck  back  at  either  of  his 
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assailants.  He  neither  resisted  arrest  nor 
tried  to  get  away  when  arrested.  The  only* 
words  uttered  by  him  were  rather  a  request 
to  be  arrested  and  so  avoid  further  danger  to 
his  person.  **  I  asked  him  what  he  was  beat- 
ing me  for,  and  I  said  if  he  had  anything  un- 
arrest me  for  to  arrest  m«,  and  for  Chod's  8ak» 
not  to  beat  my  brains  out. " 

The  case  of  MaU  t.  Lord,  89  N.  Y.  881, 
100  Am.  Dec.  448,  and  Eerthey  v.  0*I^eiU, 
86  Fed.  Rep.  188,  are  cases  relied  upon  b^ 
appellants.  In  the  first  of  these  cases  it  seem» 
to  be  held  by  the  court  that  a  clerk  or  super- 
intendent of  a  store  has  not,  by  yirtue  of  such 
employment,  authority  **  to  arrest,  detain  and 
search  any  one  suspected  of  having  stolen  and 
secreted  about  his  person  any  of  the  good» 
kept  in  such  store."  We  think  this  cannot 
be  the  law.  It  is  not  in  harmony  with  the- 
weight  of  authority,  nor  with  sound  reason. 
If  a  superintendent  or  clerk  of  a  store  ha» 
such  suspicions  aroused  in  his  mind  by  the 
actions  of  some  visitor  at  the  store,  but  two 
courses  remain  for  him,  either  to  let  the  sup- 
posed thief  go  free  or  to  search  him.  The- 
first  course  cannot  be  taken  without  unfaith- 
fulness to  the  interests  of  the  employer.  The 
employer  must  therefore  be  held  to  sustain  hia 
superintendent  in  taking  the  second  course, 
and  if  a  mistake  is  made,  the  employer  must 
certainly  be  liable.  He  has  selected  hia 
clerk,  and  must  rely  upon  his  judgment  to 
act  for  his  interests  in  his  store.  The  clerk 
in  securing  the  stolen  property  is  not  acting: 
for  himself  but  for  his  employer. 

In  the  case  of  Herthcy  v.  O^Neill,  the  court 
places  its  decision,  not  on  the  grounds  as* 
sumed  by  appellants,  but  on  the  grounds- 
that  the  plaintiff  had,  in  fact,  been  euilty  of 
an  attempt  to  steal  the  goods,  and  that,  con- 
sequently, a  Just  yerdicl  had  been  rendered, 
which  ought  not  to  be  disturbed. 

The  other  alleged  errors  discussed  by  coun- 
sel  for  appellants  show  no  sufficient  reasoi^ 
for  disturbing  the  judgment  rendered.  The- 
complaint  was  sufficient  under  the  statute. 

There  was  no  available  error  in  the  rulings- 
of  the  court  on  the  evidence.  The  instruc- 
tions to  the  jury  were  all  that  appellants* 
were  entitled  to  ask,  and  were  more  favor- 
able to  appellants  than  to  appellee.  There 
was  a  verbal  error  in  one  of  the  answers  of 
the  jiu'y  to  an  interrogatory,  but  it  was  harm- 
less to  appellants;  the  interrogatory  wa» 
fully  answered  by  the  answer  to  the  preced- 
ing interrogatory.  The  yerdict  and  the  an- 
swers to  interrogatories  are  fully  sustained 
by  the  evidence,  and  we  find  no  available' 
error  in  the  record. 

The  judgment  U  affrmed. 

On  petition  for  rehearing: 

Howard*  7.: 

Owing  to  the  importance  of  this  case,  we- 
have  given  particular  consideration  to  the 
petition  for  a  rehearing,  and  to  the  reasons 
therefore  advanced  by  counsel,  but  find  no- 
cause  to  change  our  opinion  on  the  merits  of 
the  case. 

Because  the  complaint  alleged  that  ap- 
pellee*s  mind  had  been,  impaired  by  reason  ot 
his  injuries,  and  because  evidence  in  sapport 


I8M. 


M cIlhinnt  t.  McIlbinht. 


of  thU  allegation  had  been  received,  it  is 
urged  that  the  court  erred  in  allowinic  ap- 
peTlee  to  be  called,  and  to  testify  as  a  witness. 
whether,  at  the  time  of  the  trial,  the  ap- 
pellee, or  any  other  person  offered  as  a 
witness,  was  in  fact  competent  to  testify, 
was  a  question  that  must  oe  decided  by  the 
court  then  and  there.  The  wi  tness  was  before 
the  court  and  jury,  and,  whether  he  had  been 
injured  in  body  or  in  mind  on  the  occasion 
of  the  assault,  it  does  not  follow  that  at  the 
trial  he  was  incompetent  to  testify.  That 
was  a  question  for  the  court  to  determine,  and 
we  do  not  find  that  any  abuse  of  discretion 
was  shown.  It  was  for  the  jury  to  give  such 
credit  to  the  testimony  offered  as  it  was  en- 
titled to  TBceive. 

Counsel  also  argue  that,  because  Eiley  was 
appointed  special  policeman  by  the  board  of 
metropolitan  police  commissioners  under  the 
statute  of  the  state,  therefore  this  case  is 
widely  different  from  the  cases  cited  in  sup- 
port of  the  opinion,  in  which  police  powers 
are  conferred  by  law  upon  a  particular  class 
of  persons  in  a  particular  line  of  employ- 
ment, as,  for  instance,  conductors  on  railway 
trains.  Counsel  say  that  such  persons  are  not 
appointed  by  any  public  official  and  that  their 
choice  and  selection,  their  employment  and 
discharge,  are  entirely  within  the  power  and 
control  of  the  persons  who  are  their  superiors, 
and  who  are  engaged  in  carrying  on  the  busi- 
ness with  which  such  appointees  are  con- 
nected ;  and  counsel  conclude  that  the  reason 
for  the  difference  between  such  appointees  and 
special  police  officers  Is  founded  upon  the 
principle  that  the  person  who  selects  another 
to  act  Tor  him  is  bound  to  select  one  who  will 
do  no  wrong. 

When  iwlice  powers  are  conferred  by  law 
upon  a  particular  class  of  persons  in  a  par- 
ticular line  of  employment,  it  is  difficult  to 
see  why  a  different  rule  should  apply  from 
that  which  obtains  when  such  powers  are  coti- 
ferred  by  a  public  official  who  himself  derives 
his  authority,  also,  from  the  law.  In  the  one 
case,  the  law  confers  the  powers  directly. 
In  the  other,  the  powers  are  conferred  by  an 
official  authorised  by  the  law  itself  to  do  so. 
In  both  cases,  the  selection  is  made  by  the 
person  for  whom  the  officer  is  to  act,  as,  in 
this  case,  Kiley  was  selected  by  the  appel- 
lants, and  they  ezpresdly  bound  themselves 
that  they  would  be  responsible  for  his  acts ; 
in  other  words,  that  he  would  do  no  wron^. 
Eiley,  by  this  appointment,  was  not  **  made 
appellants*  agent  without  their  consent,"  but 
was  appointed  police  officer  for  their  house 
at  their  special  instance  and  request,  as  the 
record  shows.  He  received  his  pay  from,  and 
was  employed  solely  by,  appellants,  and  they 
might  discharge  him  at  any  time. 

But,  besides  this,  the  jury  found  that  the 
wrong  done  by  Kiley  was  not  done  in  his 
capacity  as  policeman,  but  that,  **  when  he 
assaulted  and  beat  the  plaintiff,  he  was  acting 
as  the  servant  and  empioy6of  the  defendants, 
and  engaged  in  defendants*  business,  and 
within  the  general  scope  of  the  duties  of  his 
employment  by  the  said  defendants."  And 
thoe  findings  are  supported  by  the  evidence. 
l%e  petUion  far  a  rehecmng  U  cwrruled. 
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Jennie  L.  MoILHINNT,  Impleaded,  eta^ 
Appt,, 

V. 

Anna  C.  McILHINTNY. 
(. Ind .) 

tee  word  **  isaoe  **  is  a  word  of  pnr^luMi*' 

and  not  of  limitation.  In  a  deed  creatlnflr  a  Ufe 
estate  with  remainder  to  the  issue  of  the  body 
of  the  life  tenant. 

(April  18, 1801) 

APPEAL  by  defendant,  Jennie  L.  Mcllhln- 
ny,    from  a  judgment  of   the  Circuit 
Court  for  Fayette  County  in  favor  of  plaintiff 
in  an  action  brought  to  quiet  title  to  certain 
real  estate.    Bevened. 
The  facts  are  stated  in  the  opinion. 
Mewra,  Florea  A  Broaddus  for  appelv 
lant. 
Messrs,  Conner  A  Frost  for  appellee. 

MeCabe» «/.,  delivered  the  opinion  of  the- 
court : 

Suit  by  appellee  to  quiet  title  against  ap* 
pel  lant.  Overrulinff  appellant's  exceptions- 
to  the  conclusions  of  law  stated  on  a  special 
finding  by  the  court  is  assigned  here  for  error. 
The  substance  of  ;the  special  finding  is  that 
on  the  2l6t  day  of  December,  1881,  one 
William  Merrill,  the  father  of  appellee,  was 
the  owner  in  fee  simple  and  in  possession  of 
the  real  estate  ^described  in  the  complaint, 
which  was  65  acres  of  land.  That  on  said 
day,  while  he  was  such  owner,  he  and  his* 
wile  executed  to  his  daughter,  Annie  Merrill, 
then  aged  fourteen  years,  a  deed  for  said  real 
estate,  reading  as  follows :  ^  This  indenture* 
witnesseth  that  we,  William  Merrill  and 
Annie  Merrill,  his  wife,  of  Fayette  county, 
in  the  state  of  Indiana,  convey  and  warrant 
to  Annie  Merrill,  Junior,  of  Fayette  county, 
Indiana,  for  and  during  her  life,  with  re- 
mainder over  to  the  issue  of  her  body  bom 
alive,  but,  in  the  event  of  the  said  Annie 
Merrill,  Junior,  dying  without  issue  of  her 
body  born  alive,  then  with  remainder  over  to- 
John  Merrill,  for  and  in  consideration  of  the 
sum  of  eight  thousand  dollars,  as  an  advance- 
ment made  to  the  said  Annie  Merrill,  Junior, 
by  the  said  William  Merrill  in  his  estate,  the- 
following  real  estate  in  Fayette  county,  in. 
the  state  of  Indiana,  to  wit  [then  follows  a 
description  of  the  land] .  In  witness  whereof 
the  said  William  Merrill  and  Annie  Merrill, 


N0TB.~Wblle  the  rule  In  Shelley^  Gase  has  been 
abolished  la  so  many  states  that  It  is  now  much  le98< 
Important  than  formerly,  it  is  still  in  force  In  some 
Jurisdictions  and  in  these  the  above  declsloa  will 
he  of  interest.  The  decision  is  clearly  in  harmony 
with  established  doctrine  as  to  the  scope  of  the 
rule,  as  shown  by  decisions  to  the  same  effect  in 
respect  to  the  use  of  the  word  **  children,**  but  it 
seems  nevertheless  to  have  very  few  precedents  In 
respect  to  the  effect  of  the  word  ** issue**  under 
this  rule. 

As  to  the  word  "* issue**  In  wills,  see  Hflls  v» 
Barnard  (Mass.)  9  L.  R.  A.  211;  Jackson  v.  JadcBon 
(Mass.)  11 L.  R.  A.  806  and  note;  Drake  v.  Drake  (N. 
Y.)  17L.aA.S6A;  Fearoe  y.Siokard  (|LL)19  'U 
B.A.47& 


See  also  35  L.  R.  A.  360;  36  L.  R.  A.  186. 
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Jiis  wife,  have  hereunto  set  their  hands  and 
seals  this  2l8t  day  of  December,  A.  D.  1881. 
William  Merrill.  Annie  Merrill."  That  the 
execution  of  said  deed  was  duly  acknowl- 
•edged  before  the  proper  officer  on  the  same 
<day  by  the  grantors.  That  the  plaintiff, 
Anna  C  Mcllhin'ny,  is  the  same  person  named 
in  said  deed  as  Annie  Merrill,  Jr.  That  at 
■the  time  of  said  deed  the  plaintiff  was  an 
unmarried  daughter  of  said  William  Merrill, 
and  did  not  have  bom  to  her  any  children 
until  the  27th  dav  of  July,  1890.  On  that 
•day  Jennie  L.  Mcllhinny  was  bom  to  the 
plaintiff,  she  being  the  plaintiff's  first  and 
only  child,  and  is  now  living.  That  after 
the  execution  of  the  deed  the  appellee  took 
possession  of  the  premises  conveyed.  That 
the  defendant  John  Merrill  is  the  John 
Merrill  mentioned  in  the  deed.  That  John 
Payne  is  now,  and  was  before  the  beginning 
•of  the  suit,  the  le^l  and  qualified  guardian 
•of  said  Jennie  L.  Mcllhinny.  That  the  ap- 
pellee has  not  parted  with  the  title  to  said 
real  estate  conveyed  to  her  by  said  deed,  but 
Is  still  the  owner  of  whatever  title  said  deed 
conveyed  to  her.  That  John  Merrill  and 
John  Payne,  appellant's  guardian,  both 
•claimed,  prior  to  bringing  the  suit,  that  the 
4ippellee  was  not  the  owner  in  fee  simple,  and 
that  they  had  some  interest  in  the  land.  That 
aaid  claim  casts  a  cloud  upon  the  title  of  ap- 
pellee in  fee  simple.  The  conclusions  of  law 
are  ''that  appellee,  Annie  C.  Mcllhinny,  was 
.at  the  beginning  of  the  suit,  and  is  now,  the 
owner  in  fee  simple  of  the  real  estate  de- 
scribed in  the  complaint,  setting  out  the  de- 
scription by  metes  and  bounds ;  and  that  said 
John  Merrill  and  Jennie  L.  Mcllhinny  have 
so  interest  in  said  real  estate." 

It  is  contended  by  the  appellee's  counsel 
that  the  rule  in  8heUey*%  Case  applies  to  the 
-deed,  and  that,  by  that  rule,  a  title  in  fee 
simple  vested  in  the  first  taker  by  virtue  of 
the  deed.  The  appellant's  counsel  contend 
that  the  rule  in  SJieUey's  Case  does  not  apply, 
and,  if  that  rule  does  not  apply,  the  plainly- 
ox pressed  intention  of  the  gntntor  was  to  vest 
a  life  estate  in  the  appellee,  with  remainder 
over  in  fee  to  the  issue  of  her  body  bora 
alive.  It  is  not  denied  by  the  appellee's 
•counsel  that  such  was  the  apparent  and 
plainly-expretised  intent  of  the  grantor,  but, 
invoking  the  aid  of  the  rule  in  8heUey*9  Case, 
■and  Quoting  from  ChanceUor  Kent,  they  say  : 
^  And  yet  it  [the  rule  in  SheUey'M  Caae\  is  ad- 
mitted to  interfere  in  most  cases  with  the 
presumed,  and  in  many  others  with  the  de- 
•clared  intention  of  the  parties  to  the  instru- 
ment to  which  it  is  applied."  They  there- 
fore conclude,  if  the  deed  in  question  falls 
within  the  nile  in  8helley'%  Case,  the  ques- 
tion of  intention  is  foreign  to  the  discussion 
in  this  case.  The  rule  in  &ielley's  Caee  is  this : 
^  Where  a  freehold  is  limited  to  one  for  life, 
and  by  the  same  instrument  the  inheritance 
is  limited,  either  mediately  or  immediately, 
to  heirs  of  his  body,  the  first  taker  takes  the 
whole  estate  either  in  fee  simple  or  fee  tail ; 
and  the  words  'heirs'  or  'heirs  of  tne  body' 
are  words  of  limitation,  and  not  of  purchase. " 
Andrem  v.  Sjmrlin,  85  Ind.  262.  In  Ridge- 
-uav  V.  Lamphear,  99  Ind.  253,  this  court  said  : 
«Tbe  rule  in  SfUOey't  Caee,  1  Coke,  88,  is 
1B4  L.  H.  A. 


the  law  of  this  state,  and  in  all  cases  where 
the  facts  make  it  applicable  we  must  enforce 
it,  alt]3K>ugh  we  may  think  there  was  not  much 
reason  for  it  at  the  time  of  Its  adoption,  and 
none  at  all  under  the  ezistlnf  system  of 
tenures  and  conveyances.  But  in  aooeptlnc 
the  rule,  we  take  it  as  construed  and  enforoed 
bv  the  courts  which  formulated  and  pro- 
claimed it.  Pressed  by  the  evils  wrought  by 
the  rule,  and  shocked  by  the  great  numbtf 
of  instances  in  which  it  operated  to  utterly 
overthrow  the  intention  of  the  testator,  these 
courts  centuries  ago  affirmed  that  there  ex- 
isted an  important  difference  between  wills 
and  deeds,  and  that  the  rule  should  not  be  so 
strictly  enforoed  in  the  case  of  a  will  as  in 
the  case  of  a  deed.  It  has  lonff  stood  as  the 
law  that  there  is  a  material  distinction  be- 
tween wills  and  deeds,  and  that  the  rule  in 
Shelley' e  Gate  will  not  be  allowed  to  override 
the  manifest  and  clearly- expressed  intention 
of  the  testator,  but  that  the  intention  will 
alwavs  be  carried  into  effect  if  it  can  be  as- 
oertamed.  It  is  true  that,  where  the  words 
used  are  such  as  bring  the  case  within  the 
rule,  it  will  be  given  full  force  and  effect; 
but  where  the  context  clearly  shows  that  the 
testator  annexe  a  different  meaning,  that 
meaning  will  be  adopted,  and  the  rule  will 
not  be  allowed  to  frustrate  his  intention." 

But  the  appellee  insists  that  King  v.  Eea, 
56  Ind.  1,  is  parallel  to  and  directly  sup- 
ports, the  conclusions  of  law  stated  by  the 
trial  court  in  the  case  at  bar.  It  must  be  con- 
fessed that,  if  that  case  was  correctly  decided, 
the  judgment  in  this  case  must  be  affirmed. 
One  of  the  deeds  involved  in  that  case,  exe- 
cuted by  Andrew  Wallace,  reads:  ''Conveys 
and  warrants  to  Martha  W.  Rea,  during  her 
life,  with  remainder  to  the  issue  of  her  body, 
their  heirs  and  assigns  forever."  The  court 
held  that  Martha  W.  Rea.  by  the  deed  from 
Andrew  Wallace,  took  a  tee  simple  in  the 
lands,  and  that  the  words  **  issue  of  her  body" 
must  be  held  as  words  of  limitation,  and  not 
words  of  purchase.  It  was  held  in  Qcnzalu 
V.  Barton,  45  Ind.  295,  Downey,  «/.,  deliver- 
infl^  the  opinion  of  the  court,  that  the  words 
**  'lawful  issue'  were  words  of  limitation,  and 
not  words  of  purchase." 

This  court,  in  following  that  case,  loatsi^ht 
of  the  fact  that  that  case  was  one  involving 
the  construction  of  a  will,  and  the  distinc- 
tion between  the  force  of  the  word  "issue" 
when  used  in  a  deed  and  when  used  in  a 
will.  It  has  long  been  established  law  that 
when  used  in  a  will  the  word  ''issue"  may 
be  a  word  of  purchase  or  it  may  be  a  word 
of  limitation,  depending  on  the  testator's  in- 
tention as  expressed  in  the  context :  but  when 
used  in  a  deed  it  is  always  a  word  of  pur- 
chase. Elphinstone,  Interpretation  of  Dwls, 
818,  819;  Bagshato  v.  Speneer,  8  Atk.  583; 
Doe  V.  OoUU,  4  T.  R.  294;  Bov>Ue'  Caee,  11 
Coke,  79& ;  11  Am.  &  Enff.  Encyclop.  Law. 
876,  877,  and  authorities  there  cited;  3 
Washb.  Real  Prop.  5th  ed.  *654,  655.  It  also 
is  held  in  Neleon  v.  Dame,  85  Ind.  478,  and 
in  SJUmer  v.  Mann,  99  Ind.  192,  50  Am.  Rep. 
82,  that  the  word  "  issue"  is  veiry  frequentlv 
a  word  of  purchase.  It  was  properly  enough 
held  in  Qonzalee  t.  Barton,  iupra^  thai  the 
word  "issue"  in  the  will  involved  la  that 
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•case,  under  the  context  therein,  was  a  word 
4>f  limitation,  and  not  a  word  of  purchase. 
-Quite  a  laree  number  of  English  cases  are 
therein  cited  to  support  that  construction  of 
the  word,  but  they  are  all  will  cases.  It  is 
quite  natural  that  in  the  light  of  all  those 
•cases  construing  the  word  **  issue"  to  be  a 
word  of  limitation,  and  not  a  word  of  pur- 
-chase,  the  distinction  between  the  force  and 
effect  of  the  word  when  used  in  a  will  and 
when  used  in  a  deed  should  escape  the  notice 
of  the  court  in  citing  OomcUen  v.  Barton, 
supra,  in  support  of  the  ruling  in  King  v. 
Bea,  mpra,  and  therefore  this  court  felt  con- 
atrainea  to  say  ''this  case  must  be  followed." 
The  legitimate  offspring  and  fruit  borne  by 
KiTig  y.  JSea,  9upra,  is  Fletcher  y.  Fletcher, 
88  Ind.  418,  which  is  also  cited  and  relied 
upon  by  the  appellee  here.  In  that  case, 
tiktonghton  J.  Fletcher  and  Allen  M.  Fletcher 
-sued  their  minor  children  to  auiet  title  to 
real  estate,  showing  that  at  the  date  of  the  ex- 
ecution of  the  deed  they  were  unmarried,  and 
neither  of  them  ever  had  any  children  born 
unto  them,  but  that  since  the  execution  of 
said  d^  both  of  them  had  become  married. 
4ind  had  children  bom  unto  them,  who  are 
atill  living,  naming  them  as  defendants. 
The  deed  was  by  Stoughton  A.  Fletcher  and 
wife,  who  **  convey  and  warrant  to  Stoughton 
J.  and  Allen  M.  Fletcher  during  their  lives 
one  undivided  moiety  each,  and  then,  after 
their  death,  to  their  children  respectively, 
in  fee  simple,  for  the  sum  of  $80,000,  the 
following  real  estate  in  Marion  county,  in 
the  state  of  Indiana.  Then  follows  a  de- 
scription of  the  land.  In  witness  whereof, 
the  said  Btoughton  A.  Flecher  and  Julia  A. 
Fletcher,  his  wife,  have  hereunto  set  their 
bands  and  seals  this  80th  day  of  December, 
A.  D.  1873.  8.  A.  Fletcher.  Julia.  A. 
Fletcher. "  The  foregoing  deed  is  such  as  at 
<common  law  would  he  a  conditional  fee,  and 
was  called  a  «*fee  tail"  or  *" estate  tail,"  the 
•quality  of  which  is  defined  to  be  that  It  is 
liable  to  be  defeated  by  the  failure  of  the 
4wntingency  or  condition  on  which  it  is  made 
to  depend  ;  and  in  that  event,  at  common  law, 
it  reverted  to  the  donor.  1  Washb.  Real  Prop. 
•6th  ed.  106,  107,  and  authorities  there  cited ; 
41  Am.  &  Eng.  Encyclop.  Law,  879,  and  au- 
thorities there  cited.  By  our  Statute  (2  Bums' 
Rev.  Stat.  1804,  ^3378)  ^'estates  tail  are  abol- 
ished and  any  estate  which,  accord inj^  to  the 
<common  law,  would  be  adjudged  a  fee  tail, 
chall  hereafter  be  adjudged  a  fee  simple,  and 
if  no  valid  remainder  shall  be  limited  there- 
on, shall  be  a  fee  simple  absolute."  Now,  as 
the  contingency  of  the  grantor,  in  the  forego- 
ing deed,  having  children  surviving  might 
never  have  happened,  the  estate  was  a  condi- 
tiohal  one,  and  at  common  law  would  have 
l)een  a  fee  tail  or  estate  tall,  and,  but  for  the 
latter  clause  of  the  above-quoted  statute  abol- 
ishing such  estates,  it  would  be  a  fee  simple 
-absolute  in  the  first  takers,  and  their  children 
would  have  taken  nothing.  The  question, 
then,  arises,  was  there  a  valid  remainder  lim- 
ited thereon?  If  there  was,  then  the  first 
takers  did  not  take  a  fee  simple  absolute, 
unless  the  rule  in  8heUey*9  Case  applies.  Sec- 
tion 3380  of  the  same  statute  provides  that  *'a 
remainder  may  be  limited  ou  a  contingency 
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which,  in  case  it  should  happen,  will  operate 
to  abridge  or  determine  the  precedent  estate. " 
Accordinelv  it  has  been  held  by  this  court, 
and  so  ruTea  at  common  law,  that  a  valid  re- 
nuiinder  miffht  be  limited  on  a  particular 
estate  for  life  to  unborn  children,  and  on 
their  birth  during  the  life  tenancy  the  re- 
nuiinder  would  immediately  vest.  The  re- 
mainder is  contingent  before  and  vested  after 
the  birth  of  the  remainderman.  Amos  t. 
Amoi,  117  Ind.  10,  117  Ind.  37 ;  20  Am. 
&  Eng.  Encyclop.  Law,  854,  855 ;  2  Washb. 
Real.  Prop.  5th  ed.  *610.  611;  Olase  r. 
GloM,  71  Ind.  802.  It  follows  that  the  deed 
in  the  Fletcher  Case  limited  a  valid  remainder 
upon  the  particular  estate  eranted,  and,  the 
children  to  whom  it  was  limited  being  un- 
bom,  it  was  a  contingent  remainder  until 
their  birth,  when  it  became  vested,  unless 
this  manifest  intent  was  defeated  by  the  op- 
eration of  the  rule  in  8heUey*s  Que,  That 
rule  is  cited,  along  with  King  v.  Eea,  eupra^ 
as  authority  for  the  conclusion  reached. 
That  the  rule  in  Shelley* e  Gate  has  no  applica- 
tion to  that  case  is  too  plain  for  argument. 
The  word  ''children"  used  in  the  deed  haa 
always  been  held  in  this  court  and  the  courts 
of  England  as  a  word  of  purchase,  and  not  a 
word  of  limitation.  Borden  v.  Qatewood,  1 
Ind.  107 ;  Doe  v.  Jackman,  5  Ind.  288 ;  3  Am. 
(fe  Eng.  Encyclop.  Law,  220-238,  and  au- 
thorities there  cited.  The  result  is,  if  we 
follow  the  two  cases  of  King  v.  Bea,  and 
Fletcher  v.  Fletcher,  eupra,  we  shall  extend 
the  rule  in  8helley*s  Case  further  in  this  state 
than  it  was  ever  extended  in  England  or  in 
this  countrv,  so  far  as  we  have  l^n  able  to 
discover.  While  it  is  a  rule  of  law  too 
firmly  established  to  be  shaken  by  the  courts, 
and  which  the  courts  should  enforce,  not  be- 
cause it  is  just  or  wholesome,  but  because  it 
is  law,  yet  its  operation  more  fi^quently  de- 
feats the  just  and  undoubted  intention  of 
grantors  and  testators  than  any  other  effect  it 
has.  For  this  reason  the  courts  everywhere 
are  inclined  to  circumscribe  its  operation 
within  the  strict  limits  of  its  own  bound- 
aries. 

It  follows  from  what  we  have  said  that 
there  was  no  word  of  limitation  used  in  the 
deed  to  the  appellee,  but  that,  the  word  **  is- 
sue, "  used  therein,  being  a  word  of  purchase, 
the  rule  in  8hellify*s  Case  does  not  apply. 
Therefore  we  are  left  free  to  give  effect  to  the 
manifest  intent  of  the  grantor  therein,  Wil 
Ham  Merrill.  That  intention  is  very  clearly 
expressed  to  create  a  life  estate  in  his  daugh- 
ter, the  appellee  here,  with  remainder  over 
to  the  issue  of  her  body  born  alive,  but,  in 
the  event  of  her  dying  without  such  issue 
bora  alive,  then  with  remainder  over  to  John 
Merrill.  Such  a  deed,  as  we  have  seen, 
would  have  conveyed  what  is  known  at  com- 
mon law  as  a  conditional  estate  or  fee,  called 
an  ''estate  tail,"  liable  to  be  defeated  by  the 
failure  of  the  condition,  nain«1v,  issue  of  her 
body  bora  alive,  and  failure  ot  the  conting- 
ent remainderman,  John  Merrill,  to  be  living 
at  the  termination  of  her  life  estate.  In  such 
case,  at  common  law,  the  estate  would  re- 
vert, as  we  have  seen,  to  the  donor.  But  our 
statute,  as  we  have  seen,  charges  that  feature 
of  the  estate,  and  makes  it  a  fee  simple  in 
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tlie  first  taker,— the  appellant, — unless  there 
-was  a  valid  remainder  over,  limited  to  the 
issue  of  her  body,  or,  on  failure  of  such  is- 
sue, to  John  Merrill.  As  we  have  already 
seen,  the  remainder  limited  was  a  valid  one, 
both  under  the  statute  and  at  the  common 
law.  It  was  contingent  at  the  date  of  the 
deed,  and  became  vested  by  the  birth  of  the 
appellant  as  issue  of  appellee's  body  born 
alive.  Havin/D;  become  vested  in  appellant, 
the  contingency  on  which  John  Merrill's  in- 
terest depended,  his  contingent  interest  has 
ceased,  and  he  has  and  can  have  no  further 
interest.  2  Washb.  Real  Prop.  620 ;  20  Am. 
&  Eng.  Encyclop.  Law,  850,  and  authorities 
there  cited.  The  remainder  vested  in  appel- 
lant on  her  birth,  subject  to  be  opened  up  to 
let  in  those  afterwards  born  alive  as  issue  of 
appellee's  body  before  the  termination  of  her 
life  estate.    20  Am.  &Eng.  Encyclop.  Law, 


855,  and  authorities  there  cited.     In  so  far  a*. 
King  v.  Meti,  svpra,  is  inconsistent  with  this. 
opinion,  it  is  modified,  and  Fkteherv.  Ileiek- 
er,  supra,  in  so  far  as  it  conflicts  with  thi»- 
opinion.  is  overruled. 

It  is  but  just  to  the- learned  judire  of  the* 
trial  court  to  say  chat  he  was  under  legal 
compulsion  to  follow  the  cases  just  referred, 
to  so  lonir  as  they  stood  unmodified,  and  not 
overruled" by  this  court;  hence  he  was  fully 
justified  in  lioldin^  in  line  with  those  cases- 
that  tlie  rule  in  ^ielUy*»  Case  applied,  and 
that  the  appellee  took  a  fee  simple.     We  are 
of  opinion  that  the  trial  court  erred  in  ita^ 
conclusions  of  law. 

Tlie  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  trial  court 
to  restate  its  conclusions  of  law  in  aocordanoa- 
with  this  opinion. 


ILLINOIS  SUPREME  COURT. 


PEOPLE  of  the  State  of  Illinois,  ex  rel.  GER- 
MAN INS.  CO.  of  Freeport, 
«. 
Thomas  C.  WILLIAMa 

ai6  IlL  573.) 

1.   An    eligible    person    lawfully   ap- 
pointed to  a  vacant  office  of  town  clerk 


Note.— Compe/Zffiof  citizen  to  accept  office. 

The  enforceable  duty  of  one  who  had  been 
elected  to  office,  to  accept  and  serve  1o  the  same, 
seems  to  have  been  settled  so  early  that  the  records 
of  the  case  in  which  It  was  established  have  been 
lost.  Id  the  folios,  records  of  proceediuKS  against 
persons  who  had  been  elected  to  office,  for  ref us- 
ine  to  accept  same,  are  quite  frequent,  and  there 
does  not  appear  to  be  any  question  at  that  time 
but  that  the  proceeding  was  a  proper  one. 

In  Hex  v.  King,  8  Keb.  197,  an  information  was 
filed  against  one  for  refusing  the  office  of  con- 
stable, and  after  adjournment  for  consideration, 
a  Judgment  was  rendered  for  plaintiff  at  page  280 
of  the  same  volume. 

So,  in  Kex  v.  Bernard,  Skin.  809,  Comb.  410,  an  in- 
dictment was  filed  against  one  for  not  taking  the 
oiUce  of  constable,  and  a  similar  proceeding  for  a 
similar  offense  appeara  in  Anonymous,  1  Vent.  344. 

In  King  v.  Shacklington,  Andr.  201,  note^  an  in- 
formation was  moved  against  a  Quaker  for  not  tak- 
ing the  office  of  sheriff. 

In  Rex  V.  Lone,  2  Strange.  920.  it  was  held  that 
an  indictment  would  lie  for  not  taking  the  office  of 
constable. 

In  Rex  V.  Woodrow,  8  T.  R.  781,  the  court  granted 
an  information  against  one  refusing  to  take  upon 
himself  the  office  of  sheriff. 

In  Rex  V.  Burder,  4  T.  R.  778,  Nolan.  Ill,  an  in- 
dictment against  one  for  refusing  to  take  the  office 
of  overseer  of  the  poor  was  held  good. 

So  It  was  held  that  an  indictment  will  lie  against 
one  for  not  taking  upon  himself  the  office  of  over- 
peer  of  the  poor,  although  he  occupied  the  house 
which  was  relied  upon  to  make  him  a  householder 
only  by  a  clerk  for  a  majority  of  the  time,  coming 
to  the  property  himself  daily  merely  for  the  pur- 
pose of  business.  Bex  v.  Poynder,  1  Bam.  ft  C.  178. 
2  DowL  ft  R.  258. 

Id  Rex  v.  Bedford,  l/Bast,  7S,  in  which  the  ques- 
t4L.aA. 


and  duly  notified  thereof  may  be  oompeDed  t»- 
accept,  by  mandamus. 

8.  The  impoBition  of  a  penalty  for  ikfW 
nre  to  serve  in  a  public  oAoe  does  no^. 
preclude  proceedings  to  compel  the  service. 

8«  No  demand  is  necessary  before  appli- 
cation for  a  mandamus  to  compel  aooeptaooe  of' 
a  public  office. 

(March  8U 1888.) 


tion  was  as  to  the  propriety  of  ordering  a  new  eleo-> 
tlon,  the  court  said:  ^'Supposing  the  election  to 
have  been  properly  made,  the  refusal  of  tbe  one- 
elected  to  take  upon  him  the  office  did  not  avoid 
tbe  election,  but  rendered  him  indicuble  for  suob 
refusal.** 

In  State  v.  Ferguson,  81 N.  J.  K  107,  the  court  as 
the  basis  for  their  decision  that  an  officer  cannoi 
resign  his  office,  lays  it  down  as  established  law 
that  one  may  be  compelled  to  take  upon  himself 
an  office  to  which  he  has  been  elected  by  the  aano- 
tions  of  the  common  law. 

It  seems  to  have  been  doubted  for  some  t1m» 
whether  or  not  the  provisions  of  the  toleration  act 
werii  sufficient  to  protect  one  who  was  not  qualifle«i 
for  office  because  he  bad  not  complied  with  the  re- 
quirements of  the  church  from  prosecution  for  not 
accepting  the  office. 

In  Rex  V.  Larwood,  1  Salk.  187, 8  Salk.  18i,  Skin. 
674.  Ck>mb.  816,  2  Vent.  848,  note,  Hoiu  50a,  Cartb. 
800,  1  Ld.  Raym.  20.  4  Mod.  S70, 12  Mod.  87,  in  whiclft- 
it  was  held  that  a  diasenter  could  not  plead  the  tol- 
eration act  as  an  excuse  for  not  qualifying  himself^ 
for  the  office  of  sheriff,  it  was  stated:  **That  the- 
king  hath  an  interest  in  every  subject  and  a  right 
to  his  services,  and  no  man  can  exempt  hinraelf 
from  the  office  of  sheriff  but  by  act  of  parliament 
or  letters- patent."  But  in  the  report  in  4  Mod.  2rm^ 
it  Is  said  that  defendant  was  merely  fined  for  his 
refusal,  and  it  would  seem  that  the  fine  was  tbe 
municipal  penalty  for  refusal  to  accept,  althouirh 
that  element  is  not  brought  out  in  the  reports  in 
the  other  books.  In  the  report  in  12  Mo<l.  87,  Ic  is 
said,  a  majority  of  the  court  would  not  give  an 
opinion  upon  the  question,  but  that  Justtce  Samuel 
Eyre  declared  that  the  statute  excused  the  dot  end- 
ant. 

In  Harrison  v.  Evans,  8  Bro.  P.  a  488.  It  was  held- 
that  a  dissenter  was  not  even  liable  for  the  penaltj^ 
for  not  taking  an  office  which  be  could  not  tsk** 


4893. 


PsoFLE,  ex  rd,  Geemait  Imb.  Co.  ▼.  Wiluams. 


493 


T£TITION  for  a  writ  of  maodamus  to  com- 
pel defeodant  to  assume  the  duties  of  town 
•clerk.     Granted. 

Statement  by  Shope,  J,: 

This  is  an  original  proceeding  In  this  court 
-fo  mandamua  to  compel  the  respondent, 
n'homas  C.  Williams,  to  accept,  assume,  and 
take  upon  himself,  and  execute  the  office  of 
town  clerk  of  the  town  of  Mt.  Morris,  in  the 
••county  of  Ogle,  in  this  state;  to  take  and 
subscribe  the  oath  of  office ;  and  to  file  such 
-oath  in  the  office  of  the  town  clerk.  The 
petition  shows  that  on  the  81st  day  of  March, 
1891,  the  board  of  town  auditors  of  the  town 
•of  Mt.  Morris,  in  said  county,  acting  under 
91  peremptory  writ  of  mandamus  issued  from 
'this  court,  audited  and  allowed  to  the  relator 
in  this  proceeding  the  sum  of  $45,060,  as 
-indebtedness  owing  by  said  town  upon  its 
lionds  belonging  to  the  relator,  and  made  a 
-t-ertificate  thereof  in  conformity  with  the 
:ftatute.  It  is  then  alleged  that  the  town 
K-lerk  of  said  town  had  absconded  from  the 
utate  of  Illinois,  and  there  being  no  town 
•clerk  of  said  town  then  present,  and  the  jus- 
^icea  of  peace  of  said  town,  and  the  super- 
visor thereof,  having  failed  and  neglected  to 
iflll  the  vacancy  in  said  office  of  town  clerk 
\>j  appointment,  the  said  board  of  town 
auditors  did  not,  nor  could,  deliver  said  cer- 
tificate to  the  town  clerk  of  said  town,  to  be 
by  him  kept  as  required  by  law,  and  the 
aggregate  amount  thereof  be  certified  by  the 
town  clerk  to  the  county  clerk  of  said  Ogle 
county,  as  required  by  law  in  such  cases. 


The  petition  then  shows  that  at  the  annual 
town  meeting  held  in  1801  a  town  clerk  of 
said  town  was  elected,  but  the  person  so 
elected  neglected  and  refused  to  qualify  aa 
by  law  required.  The  petition  alleges,  fur- 
ther, that,  after  the  failure  of  the  elected: 
town  clerk  to  qualify  as  aforesaid,  there  was 
sued  out  of  this  court  an  alias  peremptory 
writ  of  mandamus,  directed,  among  others, 
to  the  supervisor  of  the  town  of  Mt.  Morris, 
the  town  clerk,  the  iustices  of  the  peace  of 
said  town,  commanding  them,  as  they  had 
theretofore  been  commanded,  that  thev  im- 
mediately, without  further  excuse  or  delay, 
do  every  act  and  thing  devolving  upon  them 
bv  law,  as  such  officers,  for  the  levy,  collec- 
tion, and  payment  of  a  tax  sufficient  to  pay 
the  amount  of  said  claim,  etc. ,  and  that  they 
certifv  obedience,  etc. ;  that  said  writ  wa« 
served  upon  all  of  said  officers,  except  the 
town  clerk ;  that  thereafter  divers  and  sundry 
persons  eligible  to  said  office  were,  and  have 
been  by  the  said  Iustices  of  the  peace  and 
supervisors  of  said  town,  duly  and  succes- 
sivelv  appointed  to  said  office  of  town  clerk 
of  said  town,  and  duly  notified  thereof,  all 
of  whom  have  neglected  and  refused  to  ac- 
cept, qualify,  ana  serve  said  office,  as  re- 
quired by  law ;  that  no  annual  town  meetine 
or  election  whatever  has  been  held  in  said 
town  since  the  annual  election  of  1891 ;  that 
no  town  clerk  has  been  elected,  said  office 
continuing  vacant;  that  a  pluries  writ  of 
mandamus  issued,  but  that,  said  office  of 
town  clerk  continuing  and  remaining  vacant, 
said  pluries  writ  cannot  be  served  upon  that 


t)e<»uBe  of  hJs  disability  in  taHlnff  to  qualify  him- 
!flelf  by  taking'  the  sacrament. 

And  In  Bex  v.  Grosveocr*  2  Strange.  1198, 1  Wils. 
18.  an  lof  ormation  was  vouched  against  a  dissenter 
*f or  refusinff  the  office  of  sheriff,  it  appearing  that 
there  were  acts  of  the  common  council  that  bad 
provided  penalties  against  refusers,  and  the  infer- 
ination  waa  refused  on  the  ground  that  the  penalty 
was  tbe  proper  remedy;  espedally  since  it  had 
aever  been  settled  whether  the  refusal  waa  a  crime 
or  not. 

PenaUieB  imposed  by  eorponiMofit. 

Apparently  as  a  means  of  self-protection,  muni- 
•cipal  corporations  at  an  early  date  began  to  pro- 
vide for  penalties  to  be  exacted  from  those  who 
refused  to  serve  in  offices  to  which  they  were 
elected. 

And  it  was  held  that  a  corporation  may  pass  a 
1>y-law  fining  members  who  will  not  take  office. 
London  v.  Vanacker.  1  Ld.  Baym.  496,  5  Mod.  488, 
12  Mod.  908.  Cartb.  480,  Holt.  481. 

If  the  steward  of  a  city  neglects  to  take  the  oath 
required  by  statute,  he  is  subject  to  tbe  fine  pro- 
vided by  tbe  by-laws.  Exeter  v.  Btarre,  8  Show. 
150. 

When  this  mode  of  procedure  became  firmly  es- 
tablished, the  objection  begau  to  be  made  that  the 
municipal  penalty  was  tbe  only  one  to  which  the 
ref  usinif  candidate  was  liable. 

And  informations  to  compel  pernons  to  accept 
tbe  office  of  common  councilman  were  refused  in 
Anonymoua,  U  Mod.  118;  Beg.  v.  Hungerford,  Id. 
142. 

But  in  Bex  v.  Jones,  2  Strange.  1146^  which  was 
an  Indictment  for  not  taking  tbe  office  of  overseer 
4if  the  pcx>r,  it  was  objected  that  Statute  43  Eliz.  42, 
bad  inflicted  pecuniary  penalties  for  neglected 
duty,  and  that  therefore  an  mdictment  would  not 
^L.R  A. 


I  lie;  but  tbe  court  said  these  penalties  were  for  neg- 
lect of  duty  after  taking'  the  office,  and  did  notpre* 
vent  an  Indictment  for  refusing  the  office. 

And  apparently  in  accordance  with  such  conten- 
tions and  the  qualified  recognition  which  It  re- 
ceived, the  court  in  State  v.  McBntyre,  26  N.  a  171, 
held  that  the  legislature  may  make  it  an  indictable 
offense  to  refuse  the  office  of  town  magistrate  and 
oommiraioner,  but  there  is  no  principle  of  the  com- 
mon law  making  it  such. 

So  a  statute  providing  a  penalty  for  not  taking 
the  office  of  town  constable  is  not  unoonsticu- 
tlooal.  London  v.  Headen,  76  N.  C.  72.  In  that 
case  State  v.  McEntjrre,  supra,  is  approved,  but  it  is 
said  that  the  doctrine  of  the  common  law  is  that 
every  citizen,  in  peace  as  well  as  in  war,  owes  his 
services  to  tbe  state  when  they  are  demanded. 

In  Edwards  v.  United  States,  106  U.  8.  471, 28  L. 
ed.  814,  it  is  stated  that  in  England  a  person  elected 
to  a  municipal  office  subjected  himself  to  a  penalty 
by  the  refusal  to  accept  it. 

Before  the  penalty  can  be  collected  under  a  by- 
law for  failure  to  serve  in  an  office,  there  must  bo 
some  evidence  that  the  one  elected  was  qualified  to 
take  the  office.  Beg.  v.  Bichmond,  11  Week. 
Bep.  66. 

Debt  for  a  fine  for  not  serving  in  the  office  of 
sheriff  was  brought  in  Tork  v.  Toune,  1  Ld.  Baym. 
602, 5  Mod.  444,  but  tbe  form  of  action  seems  to 
have  met  with  disapproval. 

An  acti6nof  debt  failed  in  Worthingham  v. 
Johnson,  Gas.  t.  Hardw.  285,  because  tbe  by-law 
under  which  tbe  action  was  brought  had  not  pro- 
vided a  penalty  for  refusal  to  take  the  particular 
office  refused  in  that  case. 

MandamuM, 

Just  how  mandamus  came  to  be  resorted  to  af 
a  remedy  in  this  class  of  cases  is  not  clear,  but 
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officer,  but  remaios  In  the  bands  of  the  sher- 
iff, awaiting  the  filling  and  incumbency  of 
that  office,  to  be  served.  The  petition  shows 
that  since  the  aadit,  allowance,  and  certifi- 
cation of  said  $45,050  was  made,  the  said 
board  of  town  auditors  of  said  town  have 
audited  and  allowed  the  further  snm  of 
$2,650  to  the  relator,  as  interest  upon  said 
bonds,  in  addition  to  said  previous  audit 
and  allowance.  The  petition  further  alleges 
that,  there  being  a  vacancy  in  the  office  of 
town  clerk  of  said  town,  on  the  17th  day  of 
September,  1892,  the  justices  of  the  peace  of 
said  town,  and  the  supervisor  thereof,  again 
met  on  that  day  in  said  town,  for  the  pur- 
pose of  filling  said  vacancy  in  said  office, 
and  by  their  warrants,  under  their  hands  and 
seals,  appointed  one  Thomas  C.  Williams, 
who  for  more  than  ten  years  then  last  past 
had  been  a  resident  of  said  town,  and  who 
was  on  said  day  a  legal  voter,  and  had  been 
for  five  years  or  over  next  before  his  said  ap- 
pointment ;  that  said  board  of  appointment 
forthwith  notified  him  of  his  said  appoint- 
ment, but  the  said  Thomas  C.  Williams  has 
hitherto  wholly  neglected  and  refused  to  ac- 
cept said  office,  and  take  and  subscribe  the 
oath  required  by  law,  wherebv  said  office  of 
town  clerk  has  continued  to  be  vacant.  It 
is  then  alleeed  that,  because  of  there  being 
no  town  clerk  of  said  town,  the  said  certifi- 
cate of  audit  so  made  by  said  board  of  town 
auditors  cannot  be  delivered  to  the  town  clerk 
of  said  town,  to  be  by  him  kept,  etc.,  nor 
can  the  aggregate  amount  thereof  be  certified 
to  the  county  clerk  of  said  county  at  the  same 
time  and  in  the  same  manner  as  other  amounts 
required  to  be  raised  for  town  purposes  in 
said  town,  to  be  levied  and  collected  as  other 
town  taxes,  as  is  by  law  required,  whereby 
the  relator  is  unable  to  obtain  the  levy  and 


collection  of  a  tax  upon  the  property  of  sai^ 
town,  wherewith  to  pav  the  amount  ao  au- 
dited and  allowed.  The  prayer  is  that,  aa 
ancillary  to  the  original  proceeding  before 
mentioned,  wherein  the  said  several  peremp- 
tory writs  issued  have  proved  unavailing,  by 
reason  of  there  being  no  town  clerk  upon 
which  to  serve  the  same,  a  writ  of  mandamus 
be  now  here  awarded,  commanding  said 
Williams  to  accept,  assume,  and  take  upon 
himself  said  office,  etc.  The  respondent  fi]«d 
a  general  demurrer  to  the  petition. 

Mr,  J.  A.  Crain  for  relator. 

Mr,  Rector  C.  Hitt»  for  respondent: 

Was  this  the  common  law  of  £ng1and  prior 
to  the  fourth  year  of  James  the  First?  If,  said 
Best,  J,,  this  application— one  to  hold  an  Sec- 
tion, had  been  made  a  century  ago,  it  would 
not  probably  have  been  granted,  for  at  that 
time  a  mandamus  was  held  to  be  only  to  com- 
pel the  performance  of  a  ministerial  duty,  but 
modern  cases  have  gone  much  further,  and  a 
mandamus  will  now  lie  for  the  performance- 
of  any  public  duty. 

King  v.  Fouiey,  8  Bam.  &  C.  596. 

This  was  said  more  than  two  centuries  after 
the  adoption  of  the  common  law  in  this 
country,  and  shows  that  anciently  mandamoa 
was  confined  to  very  narrow  limits.  The  rul- 
ing of  Txfrd  Mansfield  in  Bex  v.  Barker^  1 W. 
Bl.  800,  8  Burr.  1265,  was  made  over  a  cen- 
tury and  a  half  after  our  adoption  of  the  com- 
mon law,  and  is  not  binding. 

Clarke  y,  Bitfufp  of  Sarum,  wbm  decided  1& 
1788,  2  Strange,  1062;  and  King  t.  Bou)er,  i^ 
1823, 1  Bam.  &  C.  586. 

The  petitioner  does  not  show  that  it  haa 
made  a  demand  upon  the  defendant  to  accept 
the  office.  A  demand  and  a  refusal  are  neces- 
sary. 


that  it  was  resorted  to  is  certain,  and  it  iB  also  cer- 
tain that  lo  England  It  oame  to  be  regarded  as  an 
unquestionable  remedy. 

In  56Geo.in.  a  mandamus  was  granted^  com  pel 
one  elected  to  the  ofRoe  of  mayor  to  take  it  upon 
himself,  although  the  result  would  be  to  compel 
him  to  remove  his  residence  from  the  country  into 
the  town,  and  to  prevent  him  from  acting  as 
magistrate  for  the  county.  Bex  v.  Leyland,  8 
Haule  &  8. 184. 

So  payment  of  the  line  will  not  relieve  from  a 
mandarotis  unless  it  is  stated  in  the  by-law  to  t>e 
In  lieu  of  the  service.  King  v.  Bower,  1  Bam.  & 
C.  686.  2  DowL  &  B.  842. 

And  one  may  be  compelled  to  take  the  offlce  of 
mayor  either  by  mandamus  or  indictment.  Bez 
V.  Colchester,  4  Dougl.  14. 

American  decMone, 

The  question  has  not  been  frequently  raised  in 
this  country  and  the  few  decisions  that  have  been 
made  are  on  rather  minor  branches  of  the  ques- 
tion. 

It  was  said  arguendo  in  Hinse  v.  People,  90  TIL 
406,  that  no  man  can  be  compelled  to  give  his  time 
and  labor  to  the  public  without  compensation. 

In  Smith  v.  Moore,  90  Ind.  294,,  it  was  held  that 
one  might  refuse  to  take  the  offlce  of  justice  of  the 
peace  to  which  he  had  been  elected,  for  the  pur- 
pose of  rendering  himself  eligible  to  be  elected 
county  treasurer.  And  in  the  dissenting  opinion 
it  is  said:  **We  cannot  hold  that  a  man  selected  or 
chosen  against  his  will  or  consent  is,  so  far  as  con- 
oems  his  own  rights,  elected  so  as  to  be  ineligible 
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to  other  offices,  however  It  may  be  as  to  tli» 
public.*' 

So  one  elected  to  two  offices  at  the  same  eleeCfoD 
may  accept  the  one  he  chooses,  and  wfl]  not  be 
compelled  to  accept  both,  nor  can  be  be  IndicteA 
for  refusal  to  accept  the  rejected  one.  HartforA 
Twp.v.  Bennett,  10  Ohio  St  44L 

An  act  imposing  a  penalty  of  $100  on  eveiy  per- 
son who  shall  refuse  to  discharge  the  duties  of  eleo* 
tioo  officer,  if  appointed  thereto,  is  constitutionaL 
Brooklyn  v.  Scholes,  81  Hun,  HO. 

In  New  York,  one  appointed  Inspector  of  elec- 
tions iB  t)Ound  to  accept  the  office  under  a  penalty. 
Goettman  v.  New  York,  6  Hun,  18& 

One  not  accepting  an  office  maybe  liable  to  a 
penalty  therefor,  but  cannot  be  liable  to  the 
penalties  provided  for  neglect  of  the  duties  of  the 
office,    Bentley  t.  Phelps,  S7  Barb.  6B4. 

Under  the  New  York  act  providing  a  penalty  for 
refusing  to  take  the  office  of  overseer  of  highways, 
the  penalty  is  in  lieu  of  the  service*  and  after  one 
has  refused  the  office  and  paid  the  penalty,  he  can- 
not during  the  same  term  be  again  appointed  to- 
the  same  office.  Haywood  v.  Wheeler,  11  Johns.  182. 

But  the  penalty  cannot  be  exacted  unless  the 
town  proceeds  to  a  new  election.  Winnegar  v.. 
Boe,lCk)w.2S8. 

Under  the  Wisconsin  statutes,  it  seems  that  a  re- 
fusal to  accept  office  is  permitted.  State  v.  Wash- 
burn. 17  Wis.  668. 

As  to  the  right  to  resign  an  offlea.  see  noU  to 
Belter  v.  State  (Ohio)  S8  L.  B.  lUfiBL        H.  P.  V. 
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Peopie  ▼.  ffyde  Park,  117  HI.  462. 

MaDdamus  will  DOt  He  against  a  private 
citizen. 

StaU  T.  Fmoers,  14  Ga.  888;  S(ats  v.  Larra- 
bee,  8  Wis.  788;  StaU  v.  Bridgeman,  8  Kan. 
468. 

This  defendant  la  a  private  citizen. 

See  State  t.  Powere,  supra, 

Shope*  </.,  delivered  the  opinion  of  the 
court: 

The  principal  question  presented  is  whether 
mandamus  will  lie  to  compel .  acceptance  of 
a  municipal  office  bv  one  who,  possessing 
the  requisite  qualification,  has  been  duly 
elected  or  appointed  to  the  same.  It  is  stated 
by  text  writers  that  no  case  has  arisen  in  this 
country  involving  this  precise  question 
(Merrill,  Mandamus,  ^  145;  Dill.  Mun. 
Corp.  §  162)  :  and  in  the  researches  of  coun- 
sel, and  our  own  examination,  none  have 
been  found.  There  are,  however,  a  number 
of  cases  where  analogous  questions,  involv- 
ing the  same  principle.,  have  been  elaborately 
discussed  and  determined  in  the  state  and 
fedeml  courts.  Very  many  English  cases 
are  found  in  which  it  has  lieen  held  that  it 
was  a  common-law  offense  to  refuse  to  serve 
in  a  public  ofDce,  to  which  one  had  been 
elected  or  appointed  under  competent  au- 
thority, and  that  mandamus  will  lie  in  such 
case  to  compel  the  taking  of  the  official  oath, 
and  entering  upon  the  discharge  of  the.  pub- 
lic duty.  It  is  objected  that  these  cases  do 
not  show  that  mandamus  would  lie,  for  the 
refusal  to  accept  public  office,  prior  to  the 
fourth  year  of  James  the  First.  If  the  con- 
tention be  true,  it  is  unimportant  whether 
the  particular  remedy  was  by  mandamus,  by 
the  ancient  common  law,  or  not.  The  im- 
portant subject  of  inquiry  is  whether  it  was 
a  common-law  dutv  to  accept  and  discharge 
the  duties  of  a  public  municipal  office.  The 
writ  of  mandamus  was  in  use  as  early  as  the 
fourteenth  and  fifteenth  centuries.  Bex  v. 
Univerrity  of  Cambridge,  Fortes.  202 ;  Bex  v. 
Dr.  Otneer,  8  Salk.  280.  It  appears  from 
Dr.  Widdrington'e  Cote  (A.  D.  1662),  1  Lev. 
^,  that  mandamus  had  been  in  use  as  early 
as  in  the  time  of  Edward  II.  and  Edward 
III.,  between  1807  and  1377.  Originally  it 
was  a  letter  missive  from  the  sovereign 
power,  commanding  the  party  to  whom  it 
was  addressed  to  perform  the  act  or  duty  im- 
posed. Later  it  obtained  sanction  as  an  orig- 
inal writ  emanating  from  the  king's  bench, 
where,  by  fiction  of  law,  the  king  was  al- 
ways present.  But  it  does  not  seem  to  have 
been  frequently  used,  nor  adopted  as  the 
remedy  to  compel  the  acceptance  of  office, 
UDtil  late  in  the  seventeenth  century.  In 
modem  times  the  uses  of  the  writ,  and  the 
purposes  to  which  it  will  be  appMed.  have 
been  greatly  enlarged,  and  it  has  come  into 
general  use  wherever  there  is  a  :egal  duty 
imposed,  and  no  other  remedy  is  provided  by 

law  for  a  failure  to  discharge  it;  and  in 
many  other  cases,  against  those  exercising  an 
office  or  franchise,  where  there  may  be  an- 
other remedy,  but  it  is  less  direct  and  ef- 

fmi?e.  In  this  state,  as  in  most  if  not  all 
the  states  of  the  Union,  the  proceeding  is 
regulated  by  statute.  Rev.  Stat.,  chap.  87. 
«4L,R.A. 


The  common  law  of  England,  so  far  as  the 
same  is  applicable  and  of  a  general  nature* 
and  all  statutes  or  acts  of  the  British  parlia- 
ment made  in  aid  of.  and  to  supplv  the  de- 
fects of,  the  common  law,  prior  to  the  fourtb 
year  of  James  I.  (excepting  certain  statutes) , 
and  which  are  of  a  general  nature,  and  not 
local  to  that  kin|]^dom,  are  by  our  statutes- 
made  the  rule  of  decision  until  repealed  by 
the  legislature.  Thereby  the  great  body  of 
the  English  common  law  became,  so  f ar  a» 
applical)le,  in  force  in  this  state. 

It  is  held  in  numerous  English  cases  that 
by  the  common  law  it  was  the  duty  of  every^ 
person  having  the  requisite  Qualification, 
elected  or  appointed  to  a  public  municipal 
office,  to  accept  the  same,  and  that  a  refusal 
to  accept  such  office  was  punishable  at 
common  law.  The  case  of  Bex  v.  Lone,  % 
Strange,  920,  was  an  indictment  for  refusing 
to  execute  the  office  of  constable  by  one  who- 
had  been  chosen  to  it,  and  it  was  held  that 
he  was  indictable  by  the  common  law.  Besf 
T.  Jonee,  Id.  1140,  was  an  indictment  for  not 
taking  upon  himself  the  office  of  overseer  of 
the  poor.  It  was  held  that  the  offense  was- 
indictable  upon  the  principles  of  the  common 
law.  See  ii«B  V.  Burder,  4  T.  R.  778.  Bex 
V.  Lartoood  (A.  D.  16»5),  4  Mod.  270,  was- 
an  information  against  the  defendant  for  hia 
refusal  to  take  the  office  of  sheriff,  to  which 
he  had  been  duly  appointed.  The  defense 
was  that  the  defenaant,  being  a  dissenter, 
had  not  taken  sacrament  within  a  year  before 
he  was  chosen,  and  so  his  appointment  was- 
void,  under  25  Car.  I.,  chap.  2,  80  Car.  I., 
chap.  1,  disabling  papists,  etc.  It  was  held 
that  it  was  the  fault  of  the  defendant  not  to- 
have  received  the  sacrament,  and  that  hia 
neiclect  of  duty  was  no  excuse,  and  that  he 
was  liable,  etc.  In  Vanaeker*e  Gaee  (A.  D. 
1699),  1  Ld.  Raym.  496,  it  was  held  that  the 
city  of  London,  a  municipal  corporation,  of 
common  right  possessed  authority  by  by-law 
of  the  corporation,  to  impose  penalties  for 
refusal  to  accept  office ;  Lord  Holt  remarking- 
that,  **  if  a  franchise  be  granted  to  a  corpora- 
tion, it  is  under  a  trust  that  the  corporatioa 
shall  manage  it  well.  .  .  .  The  accept- 
ance of  the  charter  obliges  the  body  poll  tie 
to  perform  the  terms  upon  which  it  was- 
granted,  and,  as  every  citiasen  is  capable  of 
the  benefit  of  the  franchise,  so  he  ought  to 
submit  to  the  charge,  also.  .  .  .  And 
therefore,  as  they  have  advantage  by  some 
franchises,  so  they  ought  to  submit  to  the 
charges  of  others.  .  .  .  Therefore  it  is 
necessary  tliat  they  should  have  coercive 
power  to  compel  persons  to  take  the  office 
upon  them,  and  that  without  any  custom, 
otherwise  this  office  miirbt  be  lost  to  the 
city."  King^r.  Bainee,  8" Salk.  162.  About 
the  beginning  of  the  eighteenth  century  the 
Englisti  courts  adopted  mandamus  as  an 
appropriate  remedy  in  such  cases,  as  it 
would  seem,  and  the  practice  has  been  since 
followed.  Beg.  v.  Hungerfcrd  (decided  in 
1708),  11  Mod.  *142,  was  an  information  in 
the  nature  of  quo  warranto,  against  a  com- 
mon councilman  of  Bristol,  for  refusing  to 
take  upon  himself  the  office,  etc.  The  rem- 
edy was  denied,  but  it  was  said,  ''If  they 
had  applied  to  the  court  for  mandamus,  the^ 


fendant  to  take  the  oath,  and  to  talie  upon 
himself,  and  execute,  the  office  of  common 
councilman  of  the  borough  and  town  of  Lan- 
'<»8ter.  The  court  said :  **  It  is  an  offense  at 
common  law  to  refuse  to  serve  an  office,  when 
•duly  elected,"  and  refused  to  hold  that  the 
payment  of  a  fine  imposed  by  by-law  of  the 
•corporation  discharged  the  obligation  to  ac- 
•cept  and  serve  in  the  office,  and  a  peremptory 
writ  was  awarded.  Bee  Bex  v.  Bedford,  1 
East,  79 ;  King  v.  Fowey,  2  Barn.  <&  0.  584 ; 
Clarke  v.  Bisliop  qf  Sarum,  1  Strange,  108; 
PeUan's  Caae,  2  Lev.  252;  Vintiier*s  Go.  v. 
FKusey,  1  Burr.  289;  Bex  v.  Orosvenar,  1 
ynU.  19:  Bex  r.  WliitweU,  5  T.  R.  86 ;  22to 
T.  Leyland,  8  Maule  &  S.  184. 

Fnrther  citation  from  cases  will  not  be 
necessary.  So  uniformly  has  the  doctrine 
been  maintained  that  there  is  a  legal  duty 
to  accept  an  office  when  duly  elected  or  ap- 
pointed, in  a  public  or  municipal  corpora- 
tion, at  common  law,  and  that  mandamus  is 
«n  appropriate  remedy  in  cases  of  refusal, 
that  it  is  accepted  by  all  the  text  writers. 
Thus  Mr.  Grant  (Law  of  Corporations,  p. 
280)  states  the  rule:  ''On  the  other  hand, 
when,  not  being  exempt  or  disqualified,  a 
•man  is  duly  elected  to  an  office,  the  court, 
if  the  corporation  is  a  public  one,  and  the 
office  of  a  sufficiently  Important  nature  to 
justify  its  interference,  and  in  all  cases  where 
the  office  is  connected  with  the  administra- 
tion of  local  jurisdiction  vested  In  the  cor- 
poration, or  the  administration  of  justice, 
will  interfere  by  mandamus  to  compel  him 
to  take  upon  him  and  serve,  the  office. "  To 
the  same  effect,  see  Willcock,  Mun.  Corp. 
128;  Mechem,  Pub.  Off.  §  248;  High,  Extr. 
Legal  Rem.  g  884 ;  Shortt.  Information,  824- 
•S28;  Tapping,  Mandamus,  189.  In  Merrill 
-on  Mandamus,  ^  145,  it  is  said:  ''A  party 
who  has  been  elected  to  an  office  owes  a  duty 
to  the  public  to  qualify  himself  therefor, 
und  to  enter  upon  the  discharge  of  his  duties. 
6uch  duty  being  incumbent  on  him  by  law, 
he  may  be  compelled  by  the  writ  of  man- 
•damus  to  assume  the  office,  and  take  upon 
himself  the  duties  thereof.  Though  he  may 
l)e  subject  to  an  indictment  or  fine  for  fail- 
tire  to  do  so,  still  the  writ  of  mandamus  will 
l)e  granted,  because  neither  tlie  indictment 
nor  the  fine  is  an  adequate  remedy  in  the 
premises,  since  it  does  not  fill  the  office,  and 

f  prevent  a  failure  of  the  discharge  of  the  pub- 
ic duties."  It  follows,  necessarily,  if  to 
refuse  the  office  is  a  common- law  offense,  and 
punishable  as  such,  that  a  legal  duty  attaches 
to  the  person  to  take  upon  himself  the  office, 
^hich  may  now  be  enforced  by  mandamus. 
While  this  class  of  offices,  in  England 
"Were  accepted  as  a  burden,  they  have  not 
been  generally  so  regarded  in  this  country. 
Under  our  system  of  local  government,  even 
the  smallest  offices  are  generally  accepted, 
either  because  they  are  supposed  to  lead  to 
those  which  bring  higher  honors  and  greater 
emoluments,  or  because  of  a  sense  of  duty. 
To  this  fact,  and  perhaps  to  the  prevalent 
but  mistaken  idea  that  one  holding  a  public 
office  may  resign  at  will,  is  to  be  attrib^ired 
the  absence  of  decision  in  this  country  jpon 
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ordinarily  arisen  where  the  incumbent  has 
sought  to  resign  from  public  office;  and  it 
has  been  uniformly  held  that  the  power  to 
resign  did  not  exist,  or  resignation  become 
effective  to  discharge  the  cSlcer  from  the 
public  duty,  until  accepted  by  lawful  and 
competent  authority.  In  Edwards  v.  United 
States,  108  U.  S.  471,  26  L.  ed.  814.  Edwards 
had  been  elected  supervisor  of  the  town  of 
St.  Josephs.  Berrien  county,  Mich.,  on  April 
8,  1876,  and  entered  upon  the  duties  of  his 
office,  and  on  'the  7th  of  June  followinir  re- 
signed in  writing,  and  filed  the  same  with 
the  town  clerk.  Ko  action  upon  such  resig- 
nation was  alleged  to  have  been  taken  by  the 
township  authorities,  and  the  question  was, 
"  Was  the  resignation  complete  without  an 
acceptance  of  it,  or  something  tantamount 
thereto,  such  as  the  appointment  of  a  succes- 
sor?* The  court  held  that  it  was  not,  and 
says:  ''In  England  a  person  elected  to  a 
municipal  office  was  obliged  to  accept  it,  and 
perform  its  duties,  and  he  subjected  himself 
to  a  penalty  by  a  refusal.    An  office  was  re- 

garded  as  a  burden  which  the  appointee  was 
ound,  in  the  interest  of  the  community  and 
good  government,  to  bear."  And  it  is  said 
tliat  it  followed  from  this,  as  a  matter  of 
course,  that,  after  the  office  was  assumed,  it 
could  not  be  laid  down  at  will ;  and,  that 
court  holding  that  the  common-law  rule  pre- 
vailed in  Michigan,  the  Judgment  awarding 
a  peremptorv  writ  compelling  the  perform- 
ance of  the  duty  as  supervisor,  etc,  was  af- 
firmed. In  the  case  of  Hoke  v.  Henderson,  15 
N.  C.  1,  25  Am.  Dec.  677,  it  is  said,  in  pass- 
ing upon  the  question  there  at  issue:  "An 
officer  may  certainly  resign,  but  without  ac- 
ceptance his  resignation  is  nothing,  and  he 
remains  in  office.  It  is  not  true  that  an  of- 
fice is  held  at  the  will  of  either  party.  It 
is  held  at  the  will  of  both."  And  after  sav- 
ing that  the  acceptance  of  resignations,  m 
respect  of  lucrative  offices,  has  been  so  much 
a  matter  of  course  that  it  has  become  the 
common  understanding  that  to  resign  is  a 
matter  of  right,  but  the  law  is  otherwise,  it 
is  said :  **  The  public  has  a  right  to  the  serv- 
ices of  all  the  citizens,  and  may  demand 
them,  in  all  civil  departments,  as  well  as 
the  military."  In  StaU  v.  Ferguson,  81  N. 
J.  L.  107,  the  question  was  whether  the  re- 
spondent, at  the  time  of  the  service  of  the 
writ  of  mandamus,  was  an  overseer  of  high- 
ways, etc.  The  respondent  proved  that,  be- 
fore the  service  of  the  mandamus,  he  had 
sent  in  his  resignation  of  said  office,  on  which 
certain  of  the  township  committee  bad  in- 
dorsed acceptance.  It  was  insisted  that  the 
officer  had  a  right  to  resign  at  will,  and  that 
the  mere  notification  of  the  proper  officers  of 
the  fact  relieves  him  from  performance  of 
the  official  duty.  The  chief  justice,  after 
reviewing  the  common- law  authorities,  says : 
''I  think  it  undeniable,  therefore,  that  upon 
general  principles  of  law,  as  contained  in 
judicial  decisions  of  the  highest  authority, 
the  refusal  of  an  office  of  the  class  to  which 
the  one  under  consideration  belongs  was  an 
offense  punishable  by  a  proceeding  in  behalf 
of  the  public.    Regarding,  then,  the  doctrine 
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«f  the  law  as  established,  It  seems  to  be  an 
UDaToidable  sequence  that  the  party  elected, 
and  who  is  thus  compelled,  by  force  of  the 
sanction  of  the  criminal  Jaw,  to  accept  the 
^office,  cannot  afterwards  resign  it  aa;  mero 
motu.  If  his  recusancy  to  accept  can  be 
punished,  it  cannot  bo  that  he  can  accept, 
4uid  immediately  afterwards,  at  his  pleasure, 
lay  down,  the  office."  The  same  principle 
has  been  announced  more  or  less  directly  in 
Van  0r9daU  ▼.  Hazard,  8  Hill,  248;  London 
▼.  Hsaden,  76  N.  C.  72 ;  Winnegar  v.  Boe, 
1  Cow.  258 ;  FeopU  T.  Bamett  Tkop.  &upr%, 
100  III.  882;  Badger  t.  Untied  States,  98  U. 
8.  599,  28  L.  ed.  991.  The  reason  assigned 
in  Bex  t.  Larwood,  1  Salk.  168,  for  the  pub-. 
lie  doty  is  **that  the  king  hath  an  interest  in 
-every  subject,  and  a  right  to  his  service, 
and  DO  man  can  be  exempt  from  the  office  of 
aheriff  but  by  act  of  parliament  or  letters- 
patent."  In  a  republic  the  sovereign  power 
Testa  in  the  people,  to  be  expressed  only  in 
the  forms  of  law ;  and  if  the  duty,  preserva- 
tive of  the  coipmon  welfare,  is  disregarded, 
society  may  suffer  great  inconvenience  and 
loss  before,  through  the  methods  of  legisla- 
tion, the  evil  can  be  remedied.  Upon  a  re- 
fusal of  officers  to  perform  their  functions, 
•effective  government  tyro  tanto  ceases.  In 
<;ivilized  and  enlightened  society,  men  are 
not  absolutely  free.  All  citizens  owe  the 
•duty  of  aiding  in  carrying  on  the  civil  de- 
partments of^govemmenC  The  burden  of 
government  must  be  borne  as  a  contribution 
by  tiie  citizen  in  return  for  the  protection 
afforded.  The  sovereign,  subject  only  to 
aelf- imposed  restrictions  and  limitations, 
may,  in  right  of  eminent  domain,  take  the 
pTopertv  of  the  citizen  for  public  use.  He 
IS  required  to  serve  on  juries,  to  attend  aS  a 
witness,  and,  without  compensation,  is  re- 
•quired  to  join  poeee  eomitatus  at  the  com- 
mand of  the  representative  of  the  sovereign 
power;  and  he  is  required  to  do  military 
service  at  the  will  of  the  sovereign.  In  all 
these,  private  right  and  convenience  must 
yield  to  the  public  welfare  and  necessity. 
It  is  essential  to  the  public  welfare,  neces- 
sary to  the  preservation  of  government,  that 
public  affairs  be  prooerly  administered ;  and 
for  this  purpose  civil  omcers  are  chosen,  and 
their  duties  prescribed  by  law.  A  political 
•organization  muse  necessarily  be  aefective 
which  provides  no  adequate  means  to  com- 
pel the  observance  of  the  obvious  duty  of  the 
citizen,  chosen  to  office,  to  enter  upon  and 
•discharge  the  public  duty  imposed  by  its 
laws,  and  necessary  to  the  exercise  of  the 
functions  of  government. 

It  is  admitted  by  the  demurrer  that  the  re- 
epondent  was  legally  appointed  town  clerk 
•of  the  town  of  Mt.  Morris.  The  office  is  con- 
nected with,  and  necessary  to,  the  levy  of 
taxes  to  carry  on  the  municipal  concerns  of 
the  town,  and  the  administration  of  its  local 
Jurisdiction.  It  is  shown  that  there  was  a 
public  necessity,  as  well  as  that  relator  had 
a  private  interest  in  the  performance  of  the 
•duties  of  that  office.  Ko  election  had  been 
held  in  the  town  since  the  annual  town  meet- 
ing of  1891.  Numerous  persons  had  been 
appointed  to  said  office,  but  it  remained  va- 
cant, and  the  duties,  consequently,  undis- 
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charged.  It  is  admitted  by  the  demurrer, 
also,  that  claims  against  the  town  in  favor 
of  the  relator,  to  a  large  amount,  had  been 
audited  by  the  board  of  town  auditors  of 
said  town,  and  allowed,  and  certificate  there- 
of duly  made,  as  provided  by  law,  but  that 
the  same  could  not  be  delivered  to,  or  filed 
with,  the  town  clerk,  because  of  such  vacancy 
in  said  office,  nor  could  the  aggregate  amount 
thereof  be  certified  to  the  county  clerk  of 
said  county,  to  be  levied  and  collected  as 
other  town  taxes.  It  is  conceded  thst  the 
respondent  was  eligible  to  the  office ;  that  a 
vacancv  therein  existed;  that  he  was  ap- 
pointed conformably  to  the  law,  and  duly 
notified  thereof.  Rev.  Stat.,  art.  10,  chap. 
189,  g§  1-8.  The  statute  provides  that  every 
person  appointed  to  the  office  of  town  clerk, 
before  he  enters  upon  the  duties  of  his  office, 
and  within  ten  days  after  be  shall  be  notified 
of  his  appointment,  shall  take  and  subscribe 
before  some  justice  of  the  peace,  etc.,  the 
oath  or  afiirmation  of  office  prescribed  bv  the 
constitution,  and  within  eight  days  there- 
after file  the  same  in  the  office  of  the  town 
clerk.  Rev.  Stat.,  art.  9,  chap.  189,  g  2. 
Section  8  of  the  same  article  provides  that  if 
any  person  elected  or  appointed  to  said  office 
shall  neglect  to  take  and  subscribe  the  oath, 
and  cause  the  same  to  be  filed  as  aforesaid, 
such  neglect  shall  be  deemed  a  refusal  to 
serve.  And  section  7  of  the  same  article  pro- 
vides: **If  any  person  elected  to  the  office 
of  .  .  .  town  clerk  shall  refuse  to  serve, 
he  shall  forfeit  to  the  town  the  sum  of  $25. '' 
One  of  the  special  duties  enjoined  upon  a 
town  clerk  is:  **He  shall  annually,  at  the 
time  required  by  law,  certify  to  the  county 
clerk  the  amount  of  taxes  required  to.be 
raised  for  all  town  purposes."  Rev.  Stat., 
art.  12,  chap.  189,  ^  4.  Rev.  Stat.,  1874, 
chap.  120,  Is  127,  128,  provides  that  the 
county  clerk  shall  determine  the  rate  per  cent 
upon  the  valuation  of  the  propertv  ox  towns, 
etc.,  that  will  produce  not  less  than  the  net 
amount  of  the  sums  certified  to  him  accord- 
ing to  law,  to  be  extended  by  the  county 
clerk  upon  the  equalized  valuation  of  prop- 
ertv in  such  town,  etc.  The  only  mode  pro- 
vided by  law  by  which  a  tax  can  be  levied 
upon  the  property  of  a  town  for  the  payments 
of  its  debts  or  current  expenses  is  by  the  cer- 
tificate of  the  town  clerk  of  the  town  to  the 
county  clerk,  as  thus  prescribed.  It  is  ap- 
parent, therefore,  that  a  public  necessity  ex- 
ists for  the  discharge  of  the  puVlic  duty. 

It  is  insisted  that,  the  legislature  having 
provided  a  penalty  for  the  refusal  to  accept 
the  office,  that  remedy  is  exclusive,  and  that 
a  payment  of  the  penalty  imposed  was  in- 
tended to  be  in  lieu  of  the  service.  We  can- 
not concur  in  this  view.  The  purpose  of 
Imposing  the  penalty  was  to  enforce  the  ac- 
ceptance of  the  office,  and  performance  of  its 
duties ;  and  the  statute  cannot  be  construed 
as  intending  that  the  person  chosen  should 
be  discharged  from  the  duty  by  payment  of 
the  penal tv,  and  thereby  the  purposes  of  the 
creation  oi  the  office  frustratea,  and  the  pub- 
lic duty  remain  unperformed.  Authorities 
supra.  It  is  to  be  presumed  that,  haa  the 
legislature  intended  that  the  payment  of  the 
fine  should  be  in  lieu  of  the  service,  they 


'would  have  so  enacted,  and,  not  having  done 
to,  the  duty  remaina,  notwithstanding  the 
imposition  of  the  fine  or  penalty.  High, 
Extr.  Legal  Rem.  g  884,  iupra. 

It  is  also  insisted  that  the  demurrer  should 
be  sustained  for  the  reason  that  no  demand 
is  averred  to  have  been  made  upon  respond- 
ent to  accept  the  office,  and  perform  its  du- 
ties. It  is  alleged  that  he  was  duly,  forth- 
with, notified  of  his  appointment,  by  the 
board  authorized  by  law  to  make  the  same 
(Rev.  Stat.,  1874,  art.  10.  chap.  189,  §  8), 
and  that  he  refused  and  neglected  to  accent 
the  office.  Upon  being  notified,  it  was  his 
duty,  by  law,  to  take  and  subscribe  the  oath 
of  ofQce,  and  file  the  same,  and  enter  upon  the 
discharge  of  the  duties. 

Relator  was  not  alone  interested,  nor  did 
the  failure  of  respondent  to  qualify  affect 


its  interest  only.  On  the  contrary,  the  duty, 
the  performance  of  which  is  sought  to  b» 
enforced,  is  a  public  duty,  commanded  by 
public  law.  The  case  is  therefore  clearly 
distinguishable  from  one  in  which  the  act 
sought  to  be  enforced  is  for  the  benefit  of 
some  private  party.  In  cases  of  this  clasft 
no  formal  demand  was  necessary,  as  prelim- 
inary to  the  application  for  mandamus. 
People  V.  Upper  Alston  School  DUt.  Board  of 
Education,  127  111.  624. 

We  are  of  opinion  that  the  respondent 
ought  to  be  required  to  accept  the  office  of 
town  clerk  of  said  town,  to  which  he  ha» 
been  dulv  and  legally  appointed,  to  take 
and  file  the  oath  as  such  town  clerk,  as  pro- 
vided by  law,  and  to  discharge  the  duties  of 
said  office,  and  a  peremptory  wrU  nf 
damue  is  awarded  accordingly. 


MINNESOTA  SUPREME  COURT. 


STATE  of  Minnesota 
C.  E.  CORBETT. 


Minn ) 


•1.  Zaws  1898t  chap.  66,  entitled  **  An 
aet  to  rei^olate  the  sale  and  redemp- 
tion at  transportation  tickets  of  oom- 
mon  carriers  and  to  provide  puDlshment  for  tbe 
violation  of  the  eame,**  is  not  unoonstltutioaaL 
either  as  **ola88  legislation"  granting  special  priv- 
ileges to  carriers. 

8.  Or  as  a  delegation  of  the  police 
power  of  the  state  to  grant  Hcenses  to  engage 
in  a  business. 

8.  Or  as  an  interference  with  interstate 
commerce. 

4.  Or  (at  least  as  to  tickets  purchased 
alter  the  passage  of  the  act)  as  depriv- 
ing a  eitisen  of  his  property  "without  due 

•  process  of  law." 

5.  If  a  bnsinesst  as  that  of  common  car- 
riers* is  a  proper  subject  of  police  reg^ 
nlation*  so  are  its  Incidents  and  aooessories;  as, 
for  example,  the  issue  and  sale  of  trausportation 
tickets. 

6.  The  word ''owner,**  as  used  in  the  aet 
ind  udes  all  those  who  operate  a  railroad  or  steam- 
boat in  the  transportation  of  passengers;  as,  for 
example,  lessees,  receivers  and  the  like, 

(May2S,18M.) 

CERTIFICATION  by  the  District  Court  for 
Ramsey  County  for  the  opinion  of  the 
Supreme  Court  of  a  demurrer  to  an  indict- 
ment for  selling  railroad  tickets  contrary  to 
law,  after  the  entering  of  an  order  sustaining 
the  demurrer.  Order  reisereed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  H.  W.  Childs,  Ally-  Gen, .  Pierce 
Butler  and  C.  W.  Bunn  for  the  state. 

•Headnotes  by  Mitghxll,  J*. 


Note.— As  to  validity  of  statutes  against  ticket 
brolcerage  or  **  scalping  *^  see  Burdick  v.  People 
Oil.)  24  L.  R.  A.  158  and  note. 
84  L.  R.  A. 

.     See  also  43  L.  R.  A.  264. 


Messrs,  Horton  A  Deneg^re*  for  defend^ 

ant. 

The  law  is  unconstitutional  as  class  legis- 
lation. 

It  places  in  the  exclusive  control  of  a  priv- 
ileged class  the  right  to  buy  and  sell  a  cer- 
tain kind  of  personal  property.  It  is  not 
questioned  but  that  a  railroad  ticket  is  prop> 
erty. 

Hofinan  t.  NortJwm  Pae.  B.  Co.  45  Minn. 
68. 

Ab  property  easily  transferred  and  assigned 
it  is  merchantable.  The  privilege  xranted 
under  the  law  is  the  exclusive  right  to  sell 
railroad  tickets  and  the  donee  of  this  privi- 
lege is  the  railroad  company.  A  railroad 
corporation  as  such  can  only  act  through' 
agents.  It  is  difficult  then  to  perceive  how 
a  burden  is  placed  upon  them  by  tlie  provis- 
ions of  a  law  which  directs  that  they  operate 
in  the  natural  way  through  agents,  licensed 
by  themselves,  and  make  redemption  of  their 
unused  tickets,  or  parts  of  tickets,  in  moat 
instances  at  a  profit  to  themselves  and  in» 
no  cases  at  a  loss.  The  agent  licensed  un- 
der this  act  is  but  a  creature  of  tbe  railroad, 
who  creates  and  exterminates  him  at  pleasure. 
The  state  can  license  only  such  as  the  rail- 
road selects.  The  privilege  of  selling  tbe- 
property  rights  in  a  railway  ticket  is  thu& 
limited  to  the  appointees  of  the  railroad,  and 
thereby  raises  in  them  a  favored  class  wiU> 
privileges  that  no  others  can  enjoy. 

Everybody  has  the  right  to  dispose  of  his 
property  as  he  will  so  long  as  he  does  not 
interfere  with  his  neighbor. 

Arrowsmith  v.  Burhngim,  4  Mcl^iean,  497. 

The  law  secures  to  every  citizen  the  right 
to  do  with  his  own  what  he  will. 

Oiozxa  V.  Tioman,  148  U.  S.  662,  37  L.  ed. 
601. 

The  law  is  in  violation  of  section  1.  article- 
14,  of  the  Amendments  to  the  Constitution 
of  the  United  States,  in  that  it  deprives  tbe 
citizen  of  his  liberty  and  property  without 
due  process  of  law. 

A  ticket  even  though  purchased  from  one* 
not  a  licensed  agent  entitles  the  holder  tO" 
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travel  thereon  and  such  a  contract  is  yalid 
and  can  be  enforced. 

Sleeper  v.  Pmnnylvania  K  Co.  100  Pa.  259, 
49  Am.  Rep.  380. 

The  general  purpose  of  the  legislature  will 
be  defeated  if  it  shall  be  held  valid  as  to 
some  cases  and  void  as  to  others. 

Cooley.  Const.  Lim.  181. 

The  only  possible  justification  that  can  be 
found  for  this  law  is  the  police  power  of  the 
state.  This  term  means  simply  '*the  power 
of  the  state  to  impose  those  restraints  upon 
private  rights  which  are  necessary  for  the 
general  welfare  of  all  and  is  but  the  power 
to  enforce  the  maxim  eic  utere  iuo  ut  alienum 
non  Ictdoi,^ 

FUppe  T.  Becker  (Minn.)  22  L.  R.  A.  857; 
WiUie  V.  Standard  Oil  Co,  50  Minn.  297. 

The  legislature  certainly  cannot  fflve  to  an 
act  the  character  of  a  police  regulation  by 
calling  it  such. 

Tiedeman,  Pol.  Powers,  §  186. 

The  business  is  legal. 

Bireehfleld  y.  Dallae,  29  Tex.  App.  242. 

A  man's  business  if  legal,  is  one  of  his 
most  sacred  property  rights.  In  destroying 
the  business  of  ticket  brokerage,  this  law 
takes  from  the  ticket  broker  his  property  in 
a  manner  otherwise  than  by  the  law  of  the 
land  and  deprives  him  of  the  liberty  guar- 
anteed him  in  the  bill  of  rights. 

Tiedeman,  Pol.  Powers,  §  102 :  Dent  v. 
Weet  Virginia.  129  U.  S.  115,  121,  82  L.  ed. 
623,  625;  Tick  Wo  v.  Hopkins,  118  U.  8.  856, 
369,  30  L.  ed.  220,  226 ;  WpnehaTner  v.  P^le, 
13  N.  Y.  878.  434. 

In  order  to  prohibit  the  prosecution  of  a 
trade  altogether,  the  injury  to  the  public 
which  furnishes  the  justification  for  such  a 
law  must  proceed  from  the  inherent  character 
of  the  business. 

Tiedeman,  Pol.  Powers,  §  102 ;  People  v. 
Marx,  99  N.  Y.  877,  52  Am.  Rep.  84 ;  Bertholf 
y.  O'BeiUy,  74  N.  Y.  609,  30  Am.  Rep.  823 ; 
Slaught&r-E&use  Cases,  88  U.  S.  16  Wall.  36, 
106,  21  L.  ed.  394,  418;  Live  Stock  2>.  d  B, 
Am,  y.  Creecent  City,  Z.  S.  Z.  d  S.  H,  Co. 
1  Abb.  U.  8.  388;  Pe(yple  y.  OiUs<m,  109  N. 
Y.  889 ;  Hannibal  d  St,  J.  R,  Co.  v.  Husen, 
95  U.  8.  465,  469,  24  L.  ed.  527.  529;  Ex 
parte  Garland,  71  U.  8.  833,  18  L.  ed.  366 ; 
Chieogo,  M.  d  St,  P.  R,  Co,  v.  Minnesota, 
184  U.  8.  418,  457,  83  L.  ed.  970,  980,  8 
Inters.  Com.  Rep.  209. 

It  has  never  been  questioned  and  the  scalper 
law  of  Illinois  is  to-day  a  dead  letter, 

People  y.  Gilbert,  25  Chicago  Legal  News, 
812. 

The  Texas  law  was  declared  unconstitu- 
tional in  State  y.  Mercer,  Houston  Daily 
Herald  of  October  6,  1893. 

The  law  is  in  violation  of  section  8,  article 
1,  of  the  Constitution  of  the  United  8tates, 
which  proyides:  ^'That  congress  shall  have 
power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and  with 
the  Indians  tribes." 

Warren  y.  Gharlestovm,  2  Gray,  84 ;  Slauson 
y.  Radns,  18  Wis.  899 ;  AUen  v.  Louisiana, 
108  U.  8.  80,  26  L.  ed.  818 ;  BurkkoUz  v. 
State,  16  Lea,  71 ;  Western  U.  Tdeg,  Co,  y. 
TeoDM,  62  Tex.  680 ;  Jones  v.  Jones,  104  N.  Y. 
884 ;  Pom.  Const.  Law,  g  878 ;  WelUm  y.  Mis- 
ML.R.A. 


souH,  91  U.  8.  275,  23  L.  ed.  347;  North 
River  S,  B.  Co,  v.  Livingston,  8  Cow.  718^ 
People  v.  Raymond,  84  Cal.  492. 

The  power  to  regulate  interstate  commerce 
is  exclusively  vested  in  congress,  and  any 
attempts  to  do  so  on  the  parf  of  the  states 
are  void.  It  makes  no  difference  in  what 
language  the  statute  is  framed,  its  purpose 
must  be  determined  by  Its  nature  and  reason- 
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2>isy  y.  Hardin,  185  U.  8.  100,  127,  84  L. 
ed.  128,  188,  3  Inters.  Com.  Rep.  86;  Han- 
nibal d  St,  J,  R.  Co.  V.  Husen,  supra;  Hall 
y.  DtCuir,  95  U.  8.  485,  489,  24  L.  ed.  547, 
548 ;  PuUman  Palace  Car  Co,  y.  Pennsylvania, 
141  U.  8.  18,  85  L.  ed.  613,  8  Inters.  Com. 
Rep.  595;  Chy  Lung  v.  Freeman,  92  U.  8. 
275,  23  L.  ed.  550 ;  Henderson  y.  Wiekham,  92 
U.  8.  259,  23  L.  ed.  543. 

This  law  attempts  to  destroy  the  rights  of 
property  in  tickets  owned  in  this  state  though 
purchased  and  to  be  used  upon  railroads  in 
another  state ;  it  attempts  to  destroy  the  right 
of  property  in  tickets  purchased  in  this  state 
ana  for  use  upon  railroads  in  another  state  v 
it  attempts  to  prevent  the  transfer  and  regu- 
late the  redemption  of  tickets  sold  in  another 
state  for  use  in  this  state ;  it  attempts  to  leg' 
islate  airainst  a  business  established  for  the 
purpose  of  conducting  ticket  agencies  for  the 
sale  of  tickets  upon  railways  operated  in  the 
different  state  of  the  Union.  All  of  which 
said  purposes  arc  interstate  commerce,  and  in 
so  far  as  this  law  interferes  with  or  regulates 
any  of  the  same  it  contravenes  the  Interstate 
commerce  clause  of  the  constitution. 

McCall  y.  California,  136  U.  8.  104,84  L. 
ed.  891,  3  Inters.  Com.  Rep.  181. 

Mitehell» «/.,  delivered  the  opinion  of  the 
court; 

The  defendant  was  indicted  for  selling  on 
October  18,  1893,  a  railroad  ticket  of  the 
Northern  Pacific  Railroad  Company  from  St. 
Paul  to  Little  Falls,  in  this  state,  contrary 
to  the  provisions  of  section  2,  chapter  66, 
Laws,  1893,  entitled  ^'An  act  to  regulate  the 
sale  and  redemption  of  transportation  tickets 
of  common  carriers  and  to  provide  punish- 
ment for  the  violation  of  the  same, "  approved 
April  19,  1893.  The  trial  court,  haying  sub* 
tained  a  demurrer  to  the  indictment,  has  cer- 
tified the  case  to  this  court,  pursuant  to  Gen. 
8tat.,  1878,  chap.  117,  §  11.  We  think  the 
statute  contemplates  that  the  report  and  cer- 
tificate of  the  trial  judge  should  indicate  the 
particular  questions  of' law  which  he  deems 
so  important  and  doubtful  as  to  require  the 
decision  of  this  court.  In  the  present  case 
the  ''memorandum"  of  the  judge,  which  is 
incorporated  in  his  report,  is  the  only  thing 
which  points  out  the  questions  of  law  upon 
which  he  desires  our  opinion,  and  it  is  ap- 
parent from  this  that  the  only  question  which 
he  considered  or  passed  upon  in  sustaining 
the  demurrer  was  the  constitutionality  of  the 
statute  under  which  the  indictment  was 
found.  We  shall,  therefore,  confine  our- 
selves to  the  consideration  of  the  objections 
raised  to  the  validity  of  that  statute.  These 
objections  may  be  all  summed  up  as  follows : 
(1)  It  is  "class"  legislation,  in  that  it  gives 
to  persons  named  by  the  carriers  the  exclusive 
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privilege  of  conducting  the  business  of  deal- 
ing in  transportation  tickets.  (2)  It  dele- 
gates to  the  carriers  the  police  power  of  li- 
censing persons  to  conduct  the  business  of 
dealing  in  such  tickets.  (8)  It  deprives  the 
citizen  of  his  property  in  such  tickets  with- 
out due  process  of  law.  (4)  It  is  an  unlaw- 
ful interference  with  interstate  commerce. 
(5)  It  discriminates  between  incorporated 
and  non- incorporated  carriers  of  passengers, 
because  section  7  imposes  a  penalty  on  the 
former,  and  not  on  the  latter,  for  refusing  to 
redeem  unused  tickets. 

Before  examining  the  provisions  of  the  act, 
or  entering  upon  uie  consideration  of  these 
objections,  it  may  be  well  to  refer  briefly  to  a 
few  elementary  principles  applicable  to  such 
cases.  That  the  transportation  of  passengers 
by  common  carriers  is  a  proper  subject  of  po- 
lice regulation  by  the  state  is  unquestioned  ; 
and,  if  a  business  itself  is  the  subject  of  po- 
lice regulation,  then  so  are  all  its  incidents 
and  accessories.  That  the  matter  of  the  issue 
and  transfer  of  tickets,  as  evidences  of  the 
contracts  of  the  carriers,  is  an  incident  and 
accessory  of  the  business,  needs  no  argument. 
And,  where  a  business  is  a  proper  subject  of 
the  police  power,  the  legislature  may,  in  the 
exercise  of  that  power,  adopt  any  measures, 
not  in  conflict  with  some  provision  of  the 
constitution,  that  it  sees  fit,  provided,  only 
they  are  such  as  have  some  relation  to,  and 
some  tendency  to  accomplish,  the  desired 
end  ;  and,  if  the  measures  adopted  have  such 
relation  or  tendency,  the  courts  will  never 
assume  to  determine  whether  they  are  wise, 
or  the  best  that  might  have  been  adopted. 
dtate  V.  Donaldson,  41  Minn.  74;  Rippe  v. 
Beck&r  (Minn.)  22  L.  R.  A.  857.  Further- 
more, courts  are  not  at  liberty  to  declare  a 
statute  unconstitutional  because,  in  their 
opinion,  it  is  opposed  to  the  fundamental 
principles  of  republican  government,  unless 
those  principles  are  placed  beyond  legislative 
encroachment  by  the  constitution ;  or  because 
it  is  opposed  to  a  spirit  supposed  to  pervade 
the  constitution,  but  not  expressed  in  words, 
or  because  it  is  thought  to  oe  unjust  or  op- 
pressive, or  to  violate  some  natural,  social, 
or  political  rights  of  the  citizen,  unless  it 
can  be  shown  that  such  injustice  is  prohibited 
or  such  rights  are  protected  bv  the  constitu- 
tion. Except  where  the  constitution  has  im- 
fiosed  limitations  upon  the  legislative  pow^er, 
t  must  be  considered  as  practically  absolute ; 
and  to  warrant  the  judiciary  in  aeclaring  a 
statute  invalid  they  must  be  able  to  point  out 
some  constitutional  limitation  whicn  the  act 
clearly  transcends. 

With  these  elementary  propositions  in 
mind,  we  proceed  to  consider  the  evils,  or 
supposed  evils,  which  the  legislature  de- 
signed to  remedy,  and  the  measures  which 
they  have  adopted  to  accomplish  that  end. 
It  was  commonly  asserted  and  believed  (to 
what  extent  correctly  is  not  important)  that 
spurious  and  stolen  tickets,  and  tickets  which 
had  expired  by  limitation,  or  that  were  not 
transferable,  were  often  put  on  the  market  to 
such  an  extent  as  to  work  great  frauds  upon 
both  the  public  and  the  carriers;  that  fre- 
quently those  selling  such  tickets  were  ir- 
responsible, so  that  the  party  defrauded  had 
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no  redress;  that  the  business  of  trafllcklng  in 
sueh  tickets  often  furnished  an  inducement 
to  railway  employes  to  steal  tickets,  or  issue 
spurious  ones,  and  put  them  on  Uie  market. 
It  was  also  commonly  believed  that,  in  order 
to  evade  statutes  designed  to  secure  uniform- 
ity of  rates  and  to  prevent  discriminations, 
some  carriers  of  passengers  were  in  the  habit 
of  placing  large  blocks  of  their  tickets  with 
** scalpers,"  ostensibly  not  their  agents,  for 
sale  at  cut  rates.  To  remedy  these  and  simi- 
lar abuses,  real  or  supposed,  this  statute  was 
passed.  That  all  its  provisions  have  some  re- 
lation to,  and  tendency  to  accomplish,  this 
end,  is  quite  clear.  Do  they  transcend  any 
constitutional  limitation  upon  legislative 
power?  It  seems  to  us  that  most  of  the  ob- 
jections to  the  act — certainly  the  first  two — 
are  based  upon  a  radical  misconception  of  its 
provisions,  and  of  the  character  of  transpor- 
tation tickets  as  property.  Counsel  for  the 
defendant  seems  to  assume^First.  that  such 
tickets  are  vendible  chattel  property,  which 
are  the  legitimate  subject  of  barter  and  sale, 
the  same  as  any  other  chattels,  and,  second, 
that  this  statute  is  designed  to  be  a  **  license 
law,"  in  the  ordinary  sense  of  that  term. 
With  these  two  premises  assumed,  the  task 
of  successfully  assailing  the  validity  of  the 
act  is  a  very  easy  one.  While  a  "railroad 
ticket"  is,  in  one  sense,  "property,"  yet  it  is 
not  merchandise  or  a  chattel.  It  Is  merely 
the  evidence  of  the  contract  of  the  carrier  to 
transport  the  holder  between  the  points,  and 
on  the  condition,  therein  named.  Treating 
it  as  the  contract  itself,  it  is  in  the  nature  of 
a  chose  In  action.  No  one  with  whom  a 
carrier  makes  such  a  contract  has  any  in- 
herent constitutional  right  to  insist  that  it 
should  be  assij^nable.  At  common  law,  all 
choses  in  action  were  nonassignable,  and  if 
the  legislature  had  deemed  it  necessary,  in 
order  to  prevent  the  supposed  evils,  to  pro- 
vide that  all  transportation  tickets  should  be 
nontransferable,  or  even  to  prohibit  the  issue 
of  tickets  altogether,  and  require  carriers  of 
passengers  to  collect  fare  in  cash,  we  fail  to 
see  why  they  had  not  the  power  to  do  so. 

Again,  the  act  has  not  the  first  element  of 
a  "flcense  law"  in  the  common  meaning  of 
the  term.  It  must  be  home  in  mind  that 
these  tickets  are  the  contracts,  or  evidences 
of  the  contracts,  of  the  carriers,  and  hence, 
in  the  nature  of  thin^,  can  in  the  first  in- 
stance be  issued  or  sold  only  by  the  carrierJB 
themselves,  who,  as  a  matter  of  course,  have 
the  exclusive  right  to  appoint  their  own 
agents  for  that  purpose.  Now,  what  the  act 
provides  is  that  the  carriers  shall  only  issue 
or  sell  their  tickets  through  agents  appointed 
in  a  particular  manner,  and  the  evidence  of 
whose  appointment  has  been  authenticated  by 
certain  formalities.  While  the  certificate  of 
a  compliance  with  these  requirements,  is- 
sued by  the  state,  is  called  a  "license,"  yet 
it  is  merely  the  evidence  of  the  appointment 
of  the  agent,  its  purpose  being  to  secure  and 
preserve  public  written  evidence  of  that  fact, 
so  as  to  prevent  evasions  of  the  law,  and  to 
enable  every  one  who  buys  a  ticket  to  ascer- 
tain whether  the  person  with  whom  he  is 
dealing  actual  ly  represents,  and  has  authority 
to  bind,  the  carrier.    The  agent  is  given  no 
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antboritj  to  sell  or  deal  tn  tickets  of  other 
carriers,  but  only  authority  to  sell  the  ticket 
of  the  <»rrier  appointing  him,  and  providing 
him  the  certificate  of  such  authority.  So  far 
from  granting  any  special  privileges  to  the 
carrier,  it  imposes  a  burden  upon  him— First, 
by  limiting  his  Tight  to  issue  or  sell  tickets 
to  agents  provided  with  a  certificate  from  the 
state  of  their  authority ;  and,  second,  by  re- 
Quiring  him  to  repurchase  or  redeem  unused 
tickets.  And  then,  in  order  to  prevent  the 
frauds  already  referred  to,  the  act  prohibits 
entirely  the  sale,  barter,  or  transfer,  within 
the  state,  of  the  whole  or  any  part  of  any 
ticket,  or  other  evidence  of  the  holder's  right 
to  travel  on  any  railroad  or  steamboat, 
whether  situated  or  operated  within  or  with- 
out the  state,  except  by  the  agent  of  the  car- 
rier possessing  the  certificate  of  authority 
provided  for  In  the  first  section  of  the  act. 
The  fact  that  the  purchaser  of  a  ticket  is 

Srohibited  from  selling  it  to  whom  be  pleases 
oes  not  ** deprive  him  of  his  property  with- 
out due  process  of  law."  The  disposition  of 
property  may  always  be  limited  or  regulated 
where  public  interests  so  require.  The  ticket 
is  not  destroyed  or  taken  from  the  holder,  nor 
is  his  right  to  ride  on  it  at  all  limited.  The 
only  limitation  is  upon  his  right  to  transfer 
it.-    If  he  wishes  to  ride  on  it,  which  is  the 

eurpose  for  which  a  ticket  is  presumably 
ought,  he  can  do  so ;  but,  if  he  does  not  use 
it,  bis  onl  V  course  is  to  require  the  carrier 
who  issuea  it  to  redeem  it.  As  already  sug- 
rested,  a  man  has  no  constitutional  right  to 
insist  that  these  contracts  for  transportation 
shall  be  transferable ;  and  if  the  legislature 
had  seen  fit  to  declare  that  they  should  not 
be,  and  that  they  could  onljr  be  used  by  the 
pcu^y  to  whom  they  were  originally  issued, 
they  might  have  done  so,  even  without  mak- 
ing any  provision  at  all  for  their  redemption 
by  the  carrier  if  not  used.  This  might  not 
be  true  as  to  tickets,  by  their  expre&ed  or 
implied  terms  transferable,  purchased  before 
the  passage  of  the  act ;  but  as  to  the  tickets 
Issued  and  purchased  after  that  it  is  unques- 
tionably true,  for  the  statute  becomes  a  part 
of  the  contract  expressed  In  the  tisket,  and 
is  inherent  in  the  property  In  it.  Ogdsn  v. 
Saund&n,  26  U.  8.  12  Wheat.  218,  6  L.  ed. 
606. 

The  indictment  in  this  case  charges  defend- 
ant with  selling  the  ticket  nearlv  six  months 
after  the  passage  of  the  act,  ana,  if  the  law 
should  be  regarded  as  invalid  as  to  tickets 
issued  and  purchased  before  it  was  passed,  it 
was  for  the  defendant  to  plead  and  prove  that 
he  comes  within  the  class  of  persons  as  to 
which  the  law  is  invalid,  and  that  this  ticket 
was  one  as  to  which  the  statute  does  not 
operate.  A  law  may  be  entirely  valid  as  to 
some  persons  and  some  acts,  and  invalid  as 
to  others,  and  its  invaliditv  can  be  raised  and 
taken  advantage  of  only  by  those  who  show 
that  they  have  a  right  to  question  the  act. 
They  must  show  that  their  rights  are  taken 
away  bv  the  law,  and  that  as  to  them,  in  the 
particular  case,  there  Is  a  higher  law  in  the 
oonstitution  which  supersedes  the  statute. 
In  Indiana  and  Illinois  the  courts  have  up- 
held statutes  similar  to  the  one  under  consi- 
deration in  all  material  respects,  except  that 
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they  provide  that  the  acts  shall  not  prohibit 
any  person  who  has  purchased  a  ticket  from 
any  agent  authorized  as  by  the  act  provided, 
with  the  bona  fide  intention  of  traveling  upon 
the  same,  from  selling  it  to  any  other  person. 
Fry  V.  8i(Ue,  68  Ind.  552,  80  Am.  Rep.  288; 
Burdiek  v.  JP^ople,  149  111.  600,  ante,  152. 

In  these  cases  the  courts  lay  some  stress 
upon  this  provision.  But  we  are  unable  to 
see  how  the  absence  of  it  affects  the  validity 
of  the  act,  or  how,  at  least  as  to  tickets  issued 
after  its  passage,  it  deprives  a  person  of  his 
property  **  without  due  process  of  law. "  The 
law  mav  in  that  respect  be  more  drastic :  but 
if  the  legislature  thought  that  such  an  ex- 
ception would  open  the  door  to  evasions  of 
the  law,  and  that  the  evV%  aimed  at  could 
be  effectually  remedied  only  by  absolutely 
prohibiting  any  sale  of  tickets  within  the 
state  except  by  the  carrier  himself,  through 
his  agents  autliorized  in  the  manner  provided, 
we  think  it  was  competent  for  them  to  so  de- 
clare. 

Neither  is  there  anything  in  the  objection 
that,  while  the  act  prohibits  the  sale  of  any 
tickets  except  in  the  manner  prescribed,  it 
only  provides  for  the  redemption  of  unused 
ticl^ets  of  railroads  or  steamboats  situated  or 
operated,  in  whole  or  in  part,  within  the 
state.  This  limitation  of  the  provisions  as 
to  redemption  may  have  been  because  of  the 
supposed  inability  of  the  state  to  compel 
redemption  by  foreign  or  nonresident  steam- 
boats or  railway  companies ;  but,  as  the  sale 
of  all  tickets  might  have  been  prohibited 
without  any  provision  for  their  redemption, 
the  act  does  not  deprive  the  holder  of  a'ticket 
of  a  nonresident  carrier  simply  because  it 
leaves  him.  in  case  he  does  not  use  it,  to  such 
remedies,  if  any,  as  may  be  given  him  by 
the  law  of  the  domicil  of  the  carrier.  It  is 
hutlly  necessary  to  suggest  that  it  is  just  as 
necessary,  in  order  to  prevent  frauds  on  the 
public,  to  reffulate  the  sale,  within  the  state, 
of  tickets  of  **  nonresident"  carriers  as  of 
''resident"  ones.  We  may  add,  in  passing, 
that  section  6  of  the  Act  makes  it  the  duty 
of  a  carrier  within  the  state  to  redeem  tickets 
sold  by  it  in  ''any  manner,"  no  matter 
whether  sold  within  or  without  the  state; 
also,  that  the  word  ''owners"  is  evidently 
used  in  a  comprehensive  sense,  so  as  to  in- 
clude all  who  are  operating  a  railroad  or 
steamboat,  whether  as  owners  of  the  prop- 
erty, or  as  lessees,  receivers,  or  the  like. 
What  has  been  said  fully  covers  the  first 
three  objections  to  the  statute. 

There  is  clearly  nothing  in  the  objection 
that  the  act  unlawfully  interferes  with  in- 
terstate commerce.  In  the  first  place,  the 
Suestion  is  not  in  this  case,  because  the 
eket  is  not  for  an  interstate  ride.  But,  even 
if  it  was,  there  would  be  nothing  in  the 
point.  The  law  is  not  a  revenue  law,  and 
IS  not  designed  to,  and  does  not,  regulate  in- 
terstate commerce  at  all.  It  is  a  mere  police 
regulation  of  the  sale  and  transfer  of  tickets, 
designed  to  nrotect  the  public  from  frauds, 
and  its  intei^erence,  if  any.  with  interstate 
commerce,  is  purely  incidental  and  ac- 
cidental. The  grant  of  power  to  congress  to 
regulate  interstate  commerce  was  never  de- 
signed to,  and  does  not^  at  all  interfere  with 


police  power  of  the  states  to  promote  domestic 
order,  to  prevent  crime,  and  to  protect  tlie 
lives  and  property  of  its  citizens,  although 
such  regulations  may  indirectly  operate  upon 
and  affect  interstate  commerce.  Siich  regula- 
tions are  valid  in  spite  of  their  operation  on 
commerce,  and  the  right  to  pass  them  does 
not  originate  from  any  power  in  the  state  to 
rejnilate  commerce.  The  books  are  so  full 
of  cases  to  this  effect  that  the  citation  of  au- 
thorities In  support  of  the  proposition  is  un- 
necessary. 

Neither  is  there  anything  in  the  last  ob- 
jection. If  defendant  is  correct  in  his  con- 
struction of  section  7. — that  it  only  imposes 
a  penalty,  in  favor  of  the  state,  upon  incor- 
porated carriers  for  a  refusal  to  redeem  un- 
used tickets, — this  is  not  an  objection  which 
he  is  in  position  to  raise,  as  it  does  not  affect 
him.  If  any  owner  of  a  railroad  or  steam- 
boat situated  or  operated,  in  whole  or  in  part, 
within  the  state,  refuses  to  redeem  his  ticket, 
as  provided  in  section  6,  the  purchaser  has 
his  civil  remedy,  wholly  independently  of 
section  7.  Even  if  the  latter  section  should 
be  declared  wholly  invalid,  on  the  objection 
of  an  incorporated  carrier,  it  would  not  affect 
the  validity  of  the  balance  of  the  act. 

We  have  endeavored  to  give  this  case  the 
consideration  which  its  importance  deserves, 
and  are  not  able  to  see  thAt  any  of  the  ob- 
jections urged  against  the  validity  of  the  act 
are  well  founded.  With  the  policy  or  wisdom 
of  it  we  have  nothing  to  do. 

Order  nutaining  this  demurrer  i$  reversed, 
and  the  cause  remanded. 

Buck  and  Canty*  </</.,  absent. 


STATE  of  Minnnesota,  BeepL, 

V. 

H.  L.  GLAD80N,  Appt. 
i Minn. ) 

*1.  Held,  ehapter  60*  Iawb  1898»  re- 
qnirlnif  railroad  companies  to  stop  all 
re^olar  paesenf^r  traim  at  county 
•eatSf  is  not  nnconstitational  or  void, 
either  as  being  an  unreasonable  resrulatlon  or  as 
interfering  with  Interstate  commeroe. 

8.  Held*  ftirther,  said  statute  is  not  Toid 
as  to  a  train  carryings  United  States 
BuUlf  wbloh  also  carries  passeoirerB  between 
points  within  this  stote. 

(June  1,1804.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Pine  County  con- 
victing him  of  failure  to  stop  a  train  on  which 
he  was  engineer  at  a  county  seat,  as  required 
by  the  state  statutes.     Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Meeera,  J*  D.  Armstrong  and  Bonn  A 
Hadlejr»  for  appellant: 

The  legislatare  cannot  own  and  operate  the 
railroads. 

*Headnote8  by  Caatt,  /• 


NOTB.— fiee  in  oonneotlon  with  the  above  ease 
Hie  leadlnv  ease  of  Illinois  Cent.  R.  Co.  v.  People 
eltad  tlierein  and  reported  In  19  L.  B.  A.  119. 
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Rippe  V.  Seeker  (Minn.)  23  L.  R.  A.  aV7. 

This  involves  the  conclusion  that  they  can- 
not operate  or  run  railroads  without  owning 
them. 

The  province  of  the  legislature  Is  restricted 
to  regulation;  and  regulation  must  be  reason- 
able. It  must  fall  under  one  of  the  recognized 
heads  of  legislative  power,  as  the  police  power, 
or  the  rate-making  power,  which  latter  is  prob- 
ably a  branch  of  the  police  power.  Unreason- 
able, arbitrary  and  unwarranted  regulation 
ceases  to  be  lawful  and  becomes  a  legislative 
taking  of  property  without  "dne  procesa  of 
law." 

There  are  fundamental  rights,  the  rights  of 
liberty  and  property,  which  the  legislature  can- 
not disregard. 

l^U  V.  Billings  (Minn.)  Jan.  26, 1894. 

The  right  of  property  includes  the  right  of 
the  owner  to  sell  and  to  use  it  in  customary 
and  harmless  ways. 

Bviaon  v.  Chicago,  8t.  P,  M,  db  0.  B,  Co.  11 
L.  R  A.  484,.45Minn.  878. 

The  legislative  power  to  fix  rates  must  bo 
limited  by  the  courts  to  the  fixing  of  reason- 
able rates. 

Chicago,  M,  d:  Si.  P.  R  Co.  v.  Minnesota. 
184  U.  8. 418,  88  L.  ed.  970.  8  Inters.  Coou 
Kep.  209. 

This  law  if  good  involves  the  power  to  con- 
fiscate and  destroy. 

Every  train  must  stop  at  every  county  seat. 
If  at  county  seats,  the  legislature  may  add,  "at 
every  side  track/'  or  in  the  country,  "at  inter- 
vals of  one  mile."  No  reason  or  necessitr 
underlies  the  duty  to  stop,  for  the  law  says  all 
trains  must,  and  whether  there  is  a  passenger 
or  not.  The  regulation  is  purely  arbitrary  and 
unreasonable;  invented  by  some  statesman  who 
wished  to  score  a  point  against  corporations. 

This  statute  is  a  regulation  of  interstate 
commeroe  not  within  the  power  of  the  state. 

The  carriage  of  rassengers  and  express  by 
this  train  from  St.  Paul  to  West  Superior  was 
intetstate  commerce,  though  there  was  a  trans- 
fer at  West  Duluth  to  another  connecting  train 
running  to  Superior. 

WaboMh,  St.  L.  A  P.  R,  Co.  t.  lUinais,  118 
U.  8.  573.  80  L.  ed.  249.  1  Inters.  Coul  Rep. 
81;  Norfolk  db  W.  R.  Co.  v.  Ptunsylvania,  186 
U.  S.  114.  84  L.  ed.  894,  8  Inters.  Com.  Rep. 
178;  The  **Daniel  BaU,"  77  U  8.  10  Wall.  557. 
19  L.  ed.  999. 

Except  as  to  necessary  and  reasonable  po> 
lice  regulations  resting  on  the  rule  in  Gibbons  ▼. 
Ogden,  22  U.  8.  9  Wheat.  1,  6  L.  ed.  28,  the 
states  have  no  power  to  burden  interstate  com- 
merce. 

Non- action  by  congress  is  equivalent  to  a 
declaration  that  commerce  between  states  shall 

Walling  ^r.  Michigan,  116X7.  8.  446,  29  L. 
ed.  691;  Brown  v.  Houston,  114  (J.  8.  622,  29 
L.  ed.  857;  Wdton  v.  Missouri,  91  U.  8.  275, 
28  L.  ed.  847;  HaU  T.  DeCuir,  95  U.  8.  485. 
24  L.  ed.  547. 

The  police  power  in  its  broadest  sense  la 
founded  on  the  maxim,  *'Bie  uters  tuo  ut  alt- 
enum  non  ladas." 

Thorpe  v.  Rutland  db  B.  R.  Co.  27  Vt.  140. 
62  Am.  Dec.  625;  Butters.  Chambers, ^Wnn. 
69;  Boston  Beer  Co.  t.  Massachusetts,  97  U.  S. 
88,24L.ed.  992. 


See  also  29  L.  R.  A.  408. 
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Therefore,  eTerr  legitimate  police  law  must 
lie  an  enactment  in  the  line  of  compelling  the 
lue  of  one's  own  rights  so  as  not  to  injure 
•others. 

It  Is  In  the  discretion  of  the  postmaster  fen- 
•eral  to  determine  at  what  hours  the  mail  snail 
arrive  at  and  depart  from  postofflces.  Upon 
this  point  his  decision  is  absolute  and  cannot 
he  controlled  by  the  states. 

Nea  T.  Ohio,  44  U.  8.  8  How.  720, 11  L.  ed. 
:0OO. 

The  road  In  question  Is  a  post-road,  and  the 
postal  service  thereon  Is  committed  to  the 
United  States  br  the  constitution. 

U.  8.  Rev.  Stat.  S  8964. 

If  the  legislature  can  pass  this  law  It  can 
cripple  and  Impede  the  United  States  mail  serv- 
ice 

The  Statute  (U.  8.  Rev.  Stat  §  8996)  makes 
It  unlawful  in  willfuUv  hinder,  delay,  or  ob- 
struct the  passaffe  of  the  mail,  or  any  person, 
or  vehicle  carrying  the  same. 

This  statute  prevents  the  levy  of  a  dvll  writ 
«n  a  train  or  carriage  so  engaged. 

United  States  v.  Barney,  8  Hughes,  0.  0. 
446;  United  States  v.  DeMoU,  8  Fed.  Rep.  478. 

Meesrs.  H«  W.  Childs  and  George  B. 
E^erton*  for  respondent: 

The  same  question  has  been  raised  before  In 
another  action  brought  in  Pine  county  against 
the  same  appellant,  who  is  one  of  the  engineers 
In  the  employ  of  the  St.  Paul  &  Duluth  Rail- 
toad  Company.  The  appellant  was  convicted 
«nd  after  his  conviction  applied  to  the  United 
States  Supreme  Court  for  the  District  of  Min- 
nesota for  a  writ  of  habeas  corpus. 

The  court  remanded  the  prisoner. 

The  position  taken  by  Judge  Williams  In 
that  case  has  been  fully  sustained  by  a  num- 
ber of  well  considered  cases. 

(Mieago  d  A,  B.  Co.  v.  People,  105  HI.  869; 
lUinoie  Cent.  B.  Oo.  v.  FeopU,  19  L.  R.  A.  119, 
148  ni.  484. 

MeetTS.  R.  C.  Saunders  and  S.  G.  !«• 
Roberts*  also  for  respondent: 

Nothing  in  the  constitution  was  designed  to 
interfere  with  the  state  in  the  exercise  of  its 
police  power. 

Barbiery.  Connolly,  118  U.  8.  27,  28  L.  ed. 
^28. 

No  court  has  yet  been  bold  enough  to  at- 
tempt to  define  with  exactness  the  limits  to  the 
exercise  of  this  power. 

Com,  V.  Alger,  7  Cush.  85. 

The  courts,  however,  agree  in  giving  It  a 
'Wide  scope,  so  as  to  include  all  regulations 
having  relation  to  what  is  variously  termed 
the  "public  welfare,"  "public  prosperity," 
^'common  good,"  and  "public  well  being." 

Tftarpe  v.  Butland  db  B.  B  Co,  27  Vt.  149, 
^  Am.  Dec.  825;  StaU  v.  Neu>  Haven  db  If. 
Co.  48  Conn.  851;  Munn  v.  Illinois,  94  U.  8. 
118,  24  L.  ed.  77;  Davidson  v.  StaU,  4  Tex. 
App.  545,  80  Am.  ftep.  166;  Hannibal  db  St.  J, 
B,  Co.  V.  Husen,  95  U.  8.  465,  24  L.  eii.  627; 
Barbier  v.  Connolly,  supra;  Stone  v.  Farmers 
Loan  db  T.  Co.  116  U.  8.  807,  29  L.  ed.  686; 
MugUr  v.  Kan»M,  123  U.  S.  660,  81 L.  ed.  209; 
P&mU  V.  Bennwlmnia,  127  U.  S.  685.  82  L. 
«d.  256;  Lake  View  v.  Base  Hill  Cemetery  Co, 
70111.  191,  22  Am.  Rep.  71;  Wood,  Railway 
Law,  p.  466;  Butler  v.  Chambers.  86  Minn.  69. 

This  act  is  one  affecting  the  public  welfare. 
1M  L.  R.  A. 


Chicago  db  A.  B.  Co.  v.  PeorOe,  105  HI.  657. 

The  argument  that  "if  public  necessities  re- 
quire trains  the  railroads  may  be  compelled  to 
run  and  stop  them,"  might  have  some  force  if 
the  act  apphed  to  ordinary  way  stations. 

But  see  Pennsylvania  Co.  v.  Wentz,  87  Ohio, 
St.  888;  Com.  v.  Eastern  B.  Co.  108  Mass.  254, 
4  Am.  Rep.  656;  State  v.  Ifew  Haven  db  Hf.  Co. 
supra. 

it  is  not,  however,  the  amount  of  business 
transacted  at  the  county  seats  through  the 
county  officials,  alone,  that  distinguishes  these 

f)laces  from  the  ordinary  railroad  station,  but 
ts  close  relation  to  the  general  welfare,  as  well. 

If  the  law  has  some  relation  to  the  public 
welfare,  then  the  legislature  had  the  power  to 
pass  It,  and  with  the  legislature  was  lodged  the 
power  to  determine  the  necessity  for  the  law. 

Mvgler  Y.Kansas  tmdMunn  ^.Illinois,  suvra; 
SlaugMer  House  Cases,  88  U.  8.  16  Wall.  86.  21 
L.  ed.  894;  Sinking  Fund  Cases,  99  U.  8.  718, 
25  L.  ed.  501;  PoweU  v.  Pennsylvania,  supra; 
Cooley,  Const  Lim.  6th  ed.  pp.  220,  221. 

For  protection  against  abuses  bv  legislatures, 
the  people  must  resort  to  the  polls,  not  to  the 
courts. 

Butler  ▼.  Chambers,  supra;  Sfoison  v. 
Chicago,  St.  P.  M.  d  0.  .8.  Co.  11  L.  R.  A. 
484, 45  Minn.  878;  Bippe  v.  Becker  (Minn.) 
22  L.  R  A.  857.  See  also  Metropolitan 
Board  qf  Excise  w.  Barrie,  84  N.  Y.  657; 
Craig  v.  First  Preeby.  Church  <f  Pittsburg,  88 
Pa.  46,  82  Am.  Rep.  417;  Cooley,  Const,  iiim. 
6th  ed.  p.  158. 

If  every  police  regulation  which  Incident- 
ally affects  commerce  is  for  that  reason  ob- 
noxious to  the  constitution,  the  term  "police 
power"  means  nothing,  and  the  state  is  denied 
the  power  which  even  counsel  for  appellant 
concedes  belongs  to  it. 

Blinois  Cent.  B.  Co.  v.  People,  19  L.  R.  A. 
119,  148  111.  484;  Chicago  db  A.  B.  Co.  v.  Peo 
pie,  supra;  State  v.  Baltimore  db  0.  B.  Co.  24 
W.  Va.  788. 

Caniyt  /.,  delivered  the  opinion  of  the 
court: 

Pine  City  Is  a  village  of  800  inhabitants,  the 
county  seat  of  Pine  county,  and  a  station  on 
the  St.  Paul  &  Duluth  Railroad.  The  defend- 
ant was  an  engineer  on  a  passenger  train  on 
said  railroad,  and  was  arrested,  tried,  con- 
victed, and  sehteoced  in  justice  court  for  fail- 
ing to  stop  bis  train  at  Pine  City.  He  appealed 
to  the  district  court,  and  was  there  again 
convicted  and  sentenced,  and  appeals  to  this 
court.  The  statute  under  which  he  was  con- 
victed is  chapter  60,  Laws  of  1893,  which  reads 
as  follows:  '* All  regular  passenger  trains,  run 
by  any  common  earner  operating  a  railway  in 
this  state,  or  bv  any  receiver,  agent,  lessee  or 
trustee  of  said  common  carrier,  shall  stop  a 
sufficient  length  of  time  at  its  stations  at  all 
county  seats  within  this  state  to  take  on  and 
discbarge  passengers  from  such  trains  with 
safety,  and  any  engineer,  conductor  or  other 
agent,  servant  or  em  ploy  6  of,  or  any  person 
acting  for  such  common  carrier  or  for  aoy  re- 
ceiver, agent,  lessee,  or  trustee  of  such  com- 
mon carrier,  who  violates  any  provision  of  this 
act  is  guilty  of  a  misdemeanor  and  punishable 
by  a  fine  of  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars,  or  by  an 


than  ten  days  Dor  more  than  three  months; 
provided,  however,  that  this  act  shall  not 
apply  to  throuffh  railroad  trains  enter- 
ing this  state  ^om  any  other  state,  or 
to  transcontinental  trains  of  any  railroad." 
This  train  was  a  fast  express,  running  from 
St.  Paul  and  Mianeapolis  to  Duloth,  stopping 
only  at  railroad  crossings  and  junctions,  but 
not  at  stations  on  the  way.  Besides  this  train, 
there  were  two  other  passenger  trains  and  one 
accommodation  train  run  each  way  every  day, 
which  stopped  at  Pine  City. 

1.  It  is  contended  by  appellant  that  this 
law  is  so  unreasonable  and  oppressive  as 
against  the  railroad  company  that  it  is  uncon- 
stitutional and  void.  We  are  not  of  that 
opinion.  While  it  seems  to  us  that  it  is 
rather  drastic  legislation  to  compel  this  train, 
which  is  designed  only  for  through  traffic,  and 
stops  at  no  other  stations  en  route  to  stop  at 
this  one  station  while  there  are  so  many  other 
trains  to  do  the  local  business,  still  we  cannot 
substitute  our  Judgment  for  that  of  the  legis- 
lature. There  are  reasons  in  support  of  the 
law  on  which  the  legislature  had  a  right  to 
come  to  the  conclusion  at  which  they  arrived. 
Besides,  this  law  does  not  apply  alone  to  this 
train,  this  county  seat,  and  this  railroad,  but 
to  all  railroads,  all  county  seats,  and,  with  a 
fQW  exceptions,  to  all  trains;  and  there  are  not 
the  same  reasons  for  assailing  such  a  general 
law  merely  because  it  works  hardship  or  in- 
convenience in  exceptional  cases  as  if  it  worked 
such  hardship  or  inconvenience  in  all  cases  to 


mon  carriers  which  the  legislature  baa  the- 
power  to  impose,  and  it  is  certainly  not  so  un- 
just and  unreasonable  that  the  courts  should 
declare  it  void.  See  Ohieago  d  A,  B,  Co.  v. 
PeapU,  105  111.  657,  and  lUiwria  Cent.  R.  Ch. 
V.  People,  148  111.  434,  19  L.  R.  A.  119.  where- 
a  similar  law  is  held  valid. 

2.  The  evidence  showed  that,  while  the 
train  in  question  ran  only  to  Duluth,  one 
third  of  the  passengers  it  carried  were  carried 
on  through  tickets  to  Superior,  Wis.,  and 
were  transferred  at  Duluth  to  another  train,, 
which  connected  with  this  one,  and  carried 
these  passengers  to  Superior.  The  train  be- 
ing used  to  some  extent  in  the  business  of  in- 
terstate oommeroe,  it  is  contended  for  this 
reason  that  the  legislature  had  no  right  to  im- 
pose this  regulation  on  it.  We  do  not  agree 
with  counsel  for  appellant.  While  it  is  not 
necessary  to  put  it  on  so  narrow  a  ground,  we 
will  say  that  this  Is  not  a  regulation  of  inter- 
state traffic,  but  most  distinctively  a  regulation 
of  local  traffic,  for  the  purposes  of  which  the 
train  was  required  to  be  stopped. 

8.  The  evidence  showed  that  the  train  in 
question  carried  the  United  States  mail  and 
it  is  contended  that  for  this  reason  the  regula- 
tion was  void.    The  point  is  without  merit 

The  judgmmi  appealed  from  thofuld  her 
affirmed. 

So  ordered. 

Buck,  J.,  absent,  sick,  took  no  part 

Affirmed  166  U.  &  497«  41  L.  ad.  1064. 


TEXAS  SUPREME  COURT.' 


UNION  CENTRAL   LIFE   INSURANCE 

CO.,  Appt, 

«. 

SalUe  L.  CflOWNING. 

(9aito.66U 

1*  Astatfite  making  a  life  or  health  in- 
•nranoe  company  liable  fbr  damages 
and  attorney's  fbes  in  ease  of  fkilnre  to 
pay  a  loss  within  the  time  specified  in  tbe 
polioy  does  not  deny  such  oompsnies  the  equal 
protection  of  the  laws. 

8.  A  constitutional  guaranty  of  equal 
rights  and  privileiree  to  all  free  men  does  not 
apply  to  oorporatioDS. 

8*  A  constitutional  provision  against 
speetal  laws  regulating  practice  in 
the  courts  does  not  apply  to  a  statute  makinir 
Insurance  companies  liable  to  damages  and  at- 
torneys* fees  in  case  of  default  in  payment  of 
policies. 

4«  Requiring  an  insurance  company 
to  pay  a  penalty  and  attorneys'  fees  If 
compelled  to  pay  a  loss  which  it  fails  to  pay  with- 
in the  time  specified  in  the  contract  does  not 
tend  to  prevent  a  resort  to  the  courts  in  contra- 
vention of  a  constitutional  requirement  that  all 
courts  shall  be  open. 

NoxB.— As  to  denying  one  of  equal  protection  of 
tlie  laws  by  the  imposition  upon  him  of  attorney*s 
fees  which  are  not  generally  allowed,  see  note  to 
Louisville  Safety  Vault  ft  T.  Co.  v.  Louisville  ft  N. 
B.  Oo.  (Ky.)  U  L.  B.  A.  Sn. 
24  L.R.  A. 

See  also  32  T>.  R.  A.  520;  42  L.  R 


6.  A  law  constitutionally  enacted*, 
which  affords  a  hearing  before  it  con* 
demns,  and  provides  for  Judgment  after  trial* 
does  not  deprive  of  property,  privileges,  or  im- 
munities without  due  course  of  the  law  of  the 
land. 

6.  A  statute  providing  penalties  tar 
breach  of  contract  cannot  be  held  unoon* 
stitutionul  merely  on  the  ground  that  it  is  against 
the  genius,  nature,  and  spirit  of  the  government 
and  general  principles  of  law  and  reason. 

7«  An  assignment  of  error  embracing^ 
three  distinct  propositions  without  speci- 
fying  the  error  complained  of  is  insufllcient. 

8«  The  very  question  of  law  is  not  ceiv 
tifled  within  the  meaning  of  the  Texas  Act  of 
liay  2, 1803,  by  presenting  a  petition  of  plaintilT 
covering  a  number  of  pages  with  exception* 
thereto. 

(May  10, 1804.) 

QUESTIONS  CERTIFIED  by  the  Coart  of 
Civil  Appeals  for  tbe  Fifth  Supreme  Judi- 
cial District  fpr  the  opinion  of  the  Supreme^ 
Court  in  an  action  brought  to  recover  the  stat- 
utory penalty  for  failure  to  promptly  pay  the 
amount  due  ander  an  insurance  policy  in  which 
a  Judgment  has  been  entered  in  favor  of  plain- 
tiff.    Opinion  in  plaintiff* »  favor  retiurned. 

The  lacts  sufficiently  appear  in  the  opinion. 

Messre.  Bassett,  Seay  A  Muse  and 
Ramsey^  Maxwell  A  Ramsejr  for  ap- 
pellant. 

A.  363. 


Mes9r$. 
appellee. 


Tiefclffti  Shepard  A  Killer  for 


Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  for  the  fifth 
supreme  judicial  difltrict  has  certified  to  this 
coart  the  following  questions  and  statement : 
**In  the  above-entitled  cause  the  following 
issues  of  law  arise,  which  this  court  deems 
advisable  to  present  to  the  supreme  court  of 
the  state  of  Texas  for  adjudication,  to  wit : 
Question  1.  Article  2958,  Rev.  Btat.  provides 
as  follows:  'Penalty  for  Failure  to  Pay 
LiOfls.  In  all  cases  where  a  loss  occurs  and  the 
life  or  health  insurance  company  liable  there- 
for shall  fail  to  pay  the  same  within  the  time 
specified  in  the  policy*  after  demand  made 
therefor,  such  companv  shall  be  liable  to  pay 
the  holder  of  such  policv.  In  addition  to  the 
amount  of  the  loss,  twelve  per  cent  damages 
on  the  amount  of  such  loss,  toother  with  all 
reasonable  attorney's  fees  for  the  prosecution 
and  collection  of  such  loss.'  Is  this  statute, 
in  providing  for  recovery  of  damages  or  at- 
torney's fees,  violative  of  the  constitution  of 
this  state  or  the  Constitution  of  the  I3nited 
States,  or  Is  it  valid  and  le/^itimate  legisla- 
tion? Question  2.  The  first,  second,  and 
third  assignments  of  error  in  this  case  are  as 
follows:  'First  assiirnment  of  eixor:  The 
court  erred  in  its  several  rulinn  upon  the 
issue  of  alleged  waiver  by  the  defendant  of 
the  forfeiture  of  the  policy  sued  on :  (1)  In 
overruling  the  defenaant's  exceptions  to  tlie 

f plaintiff's  first  supplemental  petition,  alleg- 
ng  such  waiver,  and  setting  up  defendant's 
alleged  custom  of  dealing  with  ita  policy 
holders;  (2)  in  refusing  Uie  several  special 
charges  requested  by  the  defendant  numbered 
1.  2,  4,  5,  7,  8,  and  10,  relating  to  that  is- 
sue, and  in  submitting  the  same  to  the  juir, 
as  was  done  in  the  general  cfaarffe,  and  in  the 
second  special  charge  given  at  Uie  plaintiff's 
request;  (8)  in  overruling  the  defendant's 
motion  for  a  new  trial,  based  on  the  insuf* 
ficiency  of  the  evidence  to  support  the  verdict 
in  that  respect.  Second  assignment  of  error : 
The  court  erred  in  its  several  rulings  touch- 
ing the  alleged  agreement  between  the  de- 
fendant and  Keeves  &  Chowning  and  A.  O. 
Reeves,  by  which  they  were  to  act  as  agents 
of  the  defendant  in  making  loans  and  solicit- 
Insr  insurance,  and  the  alleged  services  ren- 
dered by  them  under  said  agreement,  (1)  In 
overruling  the  defendant's  exceptions  to  the 
plaintiff's  supplemental  petition  alleging 
said  agreement  and  services ;  and  (2)  in  ao- 
mltting  evidence,  over  defendant's  objec- 
tions, relating  thereto,  as  shown  by  defend- 
ant's bill  of  exceptions  in  that  behalf.  Third 
assignment  of  error :  The  court  erred  in  re- 
fusing to  instruct  the  jury,  as  requested  by 
the  defendant  in  its  fourteenth  special  charge, 
relating  to  the  effect  of  Chowning's  alleged 
agreement  to  surrender  the  policy,  and  his 
alleged  determination  not  to  pay  the  premium 
notes,  and  its  fifteenth  and  sixteenth  special 
char£[es,  relating  to  the  allered  tender  of  the 
premium  by  the  witness  Williams,  and  in- 
structing the  jury  as  was  done  in  the  court's 
charge  in  chief  and  in  the  special  charges 
24  L.R.  A. 


given  at  plaintiff's  request  in  relation  to  said 
several  matters." 

For  appellant  it  is  claimed  that  article 
2958,  Rev.  Stat.,  denies  to  the  class  of  cor- 
porations embraced  in  its  provisions  the  equal 
protection  of  the  law,  contrary  to  the  prohi- 
bition contained  in  section  1  of  the  t4U> 
Amendment  to  the  Constitution  of  the  Unite<i 
States,  and  is  therefore  void.  The  reason  as- 
signed in  support  of  this  contention  is  that 
all  corporations  engaged  in  the  business  of 
insurance  are  not  embraced  in  the  terms  of 
the  law ;  but  is  not  claimed  that  all  corpora- 
tions embraced  in  the  classes  named  are  not 
affected  alike  bv  its  provisions.  In  1691  the 
legislature  of  t&is  state  enacted  a  law  defin- 
ing who  are  and  who  are  not  fellow  servants, 
which  related  only  to  employes  of  railroad 
companies.  In  Campbell  v.  dok  (decided  by 
this  court  at  its  present  term),  86  Tex.  686, 
that  law  was  under  consideration  with  the 
same  objection  made  to  it,  and  based  upon 
the  same  reasons,  as  are  here  urged  against 
the  article  of  the  statute  now  in  question ;  and 
this  court  held  that  the  act  was  not  liable  to- 
the  objection,  quoting  from  Mi$»(mri  Pac.  IL 
Co,  T.  Maekey,  127  XL  8.  209,  82  L.  ed.  108. 
as  follows:  "When  legislation  applies  t(^ 
particular  bodies  or  associations,  imposing 
upon  them  additional  liabilities,  it  is  not 
open  to  the  objection  that  it  denies  to  then»* 
equal  protection  of  the  laws,  if  all  persons 
brought  under  its  influepce  are  treated  alike 
under  the  same  conditions.  *  Pembina  Gansol. 
Silver  Min.  d  Mill,  Co.  v.  Penntyltania,  125* 
U.  S.  189,  81  L.  ed.  652,  2  Inters.  Com.  Rep. 
24 ;  Pacifie  Btp,  Co,  t.  Seibert,  142  U.  8.  858, 
86  L.  ed.  1040.  8  Inters.  Com.  Rep.  810 :. 
Charlotte,  C,  d  A.  R,  Co,  v.  Oibbes,  142  U. 
8.  891,  85  L.  ed.  1058 ;  New  York  t.  £^ire, 
145  U.  8.  175.  86  L.  ed.  666. 

This  rule  is  equally  applicable  to  the  de- 
fendant in  this  case  ana  to  the  law  under 
consideration.  All  persons  of  it^  class  are- 
treated  alike  under  like  conditions.  The 
article  of  the  statutes  is  not  liable  to  the  ob- 
jection that  it  denies  to  appellant  the  equal 
protection  of  the  law. 

Appellant's  counsel  assert  that  the  article 
in  question  is  in  confiict  with  article  1,  ^8, 
of  the  Constitution  of  the  state  of  Texas, 
which  is  in  these  words :  **  Al  1  free  men  when- 
they  form  a  social  compact  are  entitled  to- 
equal  rights,  and  no  man,  nor  set  of  men,  is 
entitled  to  exclusive,  separate  public  emolu- 
ments or  privileges  but  in  consideration  of 
public  services."  It  is  not  shown  just  how^ 
the  law  violates  this  section,  and,  indeed,  it 
would  be  difficult  to  imagine  how  a  corpora- 
tion which  has  no  natural  riirhts  could  be 
said  to  be  entitled  to  such  rifrhts  and  privi- 
leges as  grow  out  of  the  formation  of  a  social' 
compact.  It  is  the  creature  of  law,  and  en- 
title to  just  such  rights  as  the  law  grants  to- 
it.  When  granted,  such  rights  are  protected 
from  invasion  the  same  as  the  rights  of  any 
natural  person. 

Section  18  reads  as  follows:  "Excessive 
bail  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  or  unusual  punishment 
inflicted.  All  courts  shall  be  open,  and  every 
person  for  an  injury  done  him  in  his  lands, 


Sdy  by  due  course  of  law. "  The  contention 
is  that  the  exacting  of  an  attorney's  fee  in 
-case  judgment  shall  be  recovered  against  the 
insurance  company  prevents  the  free  resort  to 
the  courts.  We  are  referred  to  DiUiitgfmm 
▼.  Putnam  (Tex.)  14  S.  W.  Rep.  803,  as 
authority  for  this  position,  but  that  case  was 
decided  upon  a  different  principle.  That 
statute  required  receivers  in  all  cases  upon 
4ippeal  to  give  bond  for  double  the  amount  of 
the  debt  or  Judfrment  recovered.  It  was  held 
that,  as  the 'receiver  was  but  a  fiduciary,  this 
provision  would  in  manv  cases  prevent  ap 
peals  altogether,  and  for  that  reason  was  void, 
in  this  case  the  party  is  not  required  to  pay 
the  fee  or  the  damages  as  a  condition  pre- 
cedent to  making  a  defense,  but  only  in  case 
the  defense  is  not  maintained.  The  12  per 
cent  is  given  as  damages  for  a  failure  to  com- 
ply witn  the  contract  by  payment,  and  the 
attorney's  fees  are  allowed  as  compensation 
for  the  costs  of  collecting  the  debt. 

Section  19  is  as  follows:  "No  citizen  of 
this  state  shall  be  deprived  of  life,  liberty, 
property,  privileges,  or  immunities,  or  in 
any  manner  disfranchised  except  by  the  due 
course  of  law  of  the  land."  Mr.  Coole^,  in 
his  work  on  Constitutional  Limitations, 
adopts,  as  the  best  definition,  that  given  by 
'  Mr.  Webster  in  the  Dartmouth  Oollege  Case,  of 
the  term  **due  course  of  the  law  of  the  land, " 
which  is :  "By  the  iaw  of  the  land'  is  most 
clearly  intended  the  general  law ;  a  law  which 
bears  before  it  condemns;  which  proceeds 
upon  inaulry,  and  renders  judgment  only 
after  trial."  A  law  which  is  enacted  bv  the 
legislature  In  the  exerci^  of  its  contitutional 
powers,  and  which  affords  a  hearing  before 
It  oondenms,  and  renders  judgment  after 
trial,  is  not  in  violation  of  this  provision  of 
the  constitution.  The  law  in  question  gives 
to  the  persons  coming  within  its  provisions 
all  of  these  safeguards,  and  is  valid  in  that 
respect.  Finally  it  is  said  that  this  act  is  in 
Tolation  of  article  8,  §  66,  subdiv.  16,  as  be- 
ing a  special  law  regulating  practice  in  the 
courts.  In  the  first  place,  it  does  not  regulate 
the  practice  except  in  so  far  as  the  awarding 
cf  costs  may  be  so  considered.  It  is  not  a 
special  law,  because  it  applies  to  all  cases 
that  come  under  the  provisions  of  the  statute, 
and  to  all  persons  embraced  in  its  terms. 
DiUingham  t.  Putnam,  mpra. 

Appellant  claims  that  the  12  per  cent  which 
the  statute  gives  as  damages  for  a  failure  to 
pay  when  due,  and  the  attorney's  fees,  are 
penalties  for  the  breach  of  the  contract,  and 
that  the  leff  islature  has  no  authority  to  infiict 
penalties  for  the  breach  of  private  contracts. 
The  attorney's  fees  are  not  given  for  the 
breach  of  the  contract.  They  cannot  be  re- 
covered except  upon  a  failure  to  maintain  the 
defense.  No  right  to  an  attorney's  fee  at- 
taches upon  the  failure  to  pay ;  it  is  cost  given 
to  reimburse  the  plaintiff  for  expenses  in- 
curred in  enforcing  the  contract.  If  it  be 
conceded  that  the  12  per  cent  is  a  penalty  for 
a  failure  to  pay  when  due.  then  the  question 
arises.  By  what  provision  of  our  constitution 
is  such  legislation  forbidden,  and  who  will 
determine'as  to  when  the  public  is  so  in- 
terested in  the  enforcement  of  contracts  as  to 
24  L  R.  A. 


J"      ,  _  _  - 

formance  by  penalties?  There  is  no  clause 
of  our  state  constitution  which  expressly  or 
by  implication  prohibits  the  act.  But  it  is 
said  that  "the  genius,  the  nature,  and  the 
spirit  of  our  state  government  amount  to  a 
piohibition  of  such  acts,  and  the  general  prin- 
ciples of  law  and  reason  forbid  them. "  Durket 
V.  JanegoiUe,  28  Wis.  464,  9  Am.  Rep.  500 ; 
Wilder  v.  Ohieago  db  W.  M,  R.  Co.  70  Mich. 
885 ;  8taU  v.  OoadtoiU,  88  W.  Va.  179,  6  L.  R. 
A.  621.  We  are  also  referred  to  San  Atuuni^ 
dkA,  R  R,  Co.  V.  WiUan  (Tex.)  198.  W.  Rep. 
910,  as  sustaining  this  proposition.  That 
case  rests  upon  a  construction  of  article  10, 
§  2,  of  our  Constitution,  the  correctness  of 
which  we  are  not  called  upon  to  determine, 
which  was  held  to  prohibit  that  character  of 
legislation  as  to  contracts  between  a  railroad 
company  and  their  employes.  We  do  not 
understand  the  learned  judge  who  delivered 
the  opinion  of  the  court  in  that  case  to  assert 
tlie  doctrine  contended  for.  It  is  sufficient  to 
say  that  the  case  is  not  in  point  as  authority 
upon  this  question.    The  powers  of  our  state 

Government  are  divided  into  three  distinct 
epartments,  each  of  which  is  confined  to  a 
separate  body  of  magistracy ;  the  legislative 
functions  to  one,  the  executive  to  another, 
and  the  judicial  to  a  third.  Each  of  these 
departments  is  expressly  prohibited  from  ex- 
ercising a  power  conferred  upon  either  of  the 
others.  State  Const,  art.  2.  Mr.  Cooiey,  in 
his  work  on  Constitutional  Limtations  (pages 
154,  155),  after  treating  of  various  limita- 
tions on  the  legislati  ve  {)ower,  says :  "  Besides 
the  limitations  on  legislative  authority  to 
which  we  have  referred,  others  exist  which 
do  not  call  for  special  remark.  Some  of  these 
are  prescribed  by  the  constitution,  but  others 
spring  from  the  very  nature  of  free  govern- 
ment. The  latter  must  depend  for  their  en- 
forcement upon  legislative  wisdom,  discre- 
tion, and  conscience.  The  legislature  is  to 
make  laws  for  the  public  good,  and  not  for 
the  benefit  of  individuals.  .  .  .  But  what 
is  foj  the  public  good,  and  what  are  public 
purposes,  and  what  does  properly  constitute 
a  public  burden,  are  questions  which  the 
lei^islature  must  decide  upon  its  own  judg- 
ment, and  in  respect  to  which  it  is  vested 
with  large  discretion,  which  cannot  be  con- 
trolled by  courts,  except  perhaps  where  its 
action  is  clearly  evasive,  and  when,  under  the 
pretense  of  lawful  authority,  it  has  assumed 
to  exercise  one  that  is  unlawful.  Where  the 
power  which  is  exercised  is  legislative  in 
its  character,  the  courts  can  enforce  only 
those  limitations  which  the  constitution  im- 
poses, not  those  implied  restrictions  which, 
resting  in  theory  only,  the  people  have  been 
satisfied  to  leave  to  the  judgment,  patriotism, 
and  sense  of  justice  of  their  representatives." 
8taU  Y.  McCann,  21  Ohio  St.  198 ;  i^ueen  Iwt. 
Co.  T.  8tate,  86  Tex.  250,  22  L.  R.  A.  483. 
The  justice  or  injustice,  good  or  bad  policy, 
of  the  law  was  for  the  legislature.  The  article 
is  not  in  confiict  with  the  Constitution  of  the 
United  States  or  of  the  state  of  Texas,  and 
is  valid. 

The  first  assignment  is  sulidivided  into 
three  propositions,  each  pointing  out  a  par- 
ticular ground  of  error,  and,  if  separated, 


-^would  each  be  sufficient  as  a  distinct  assign- 
^nent  of  error.  Tbe  second  subdivision  speci- 
-fies  seven  distinct  charges  tliat  were  refused, 
-of  which  five  appear  in  the  brief  of  appellant. 
.These  are  but  statements  in  different  forms 
-of  one  proposition  of  law,  and  may  be  con- 
sidered together ;  but  as  to  the  otlicr  two  we 
^cannot  tell,  as  they  are  not  submitted  to  this 
court.  The  second  assigunient  is  likewise 
subdivided  as  the  first,  and  presents  in  dif- 
ferent forms  alleged  error  of  the  court  upon 
one  proposition, — the  alleged  agreement  be- 
-^ween  the  parties.  These  assignments  are 
irregular  in  the  manner  of  presenting  the 
points,  but  should  not  be  considered  as  void, 
the  different  errors  being  pointed  out  by  the 
assi gnments.  The  third  assignment  embraces 
at  least  three  distinct  propositions,  and  does 
not  separately  specify  to  the  court  the  par- 
ticular error  complained  of.    It  should  not 


be  considered.  The  third  and  fourth  ques- 
tions do  not  submit  to  this  court  questions  of 
law  to  be  answered,  but  present  to  this  court 
the  supplemental  petition  of  plaintiff,  cover- 
ing a  number  of  pages,  and  the  defendant's 
exceptions  thereto,  and  call  upon  the  court 
to  deduce  therefrom  tbe  questions  of  law 
arising  thereon,  and  to  answer  the  questions 
thus  deduced  tlierefrom.  Section  85  of  the 
Act  organizing  the  court  of  civil  appeals,  as 
amended  by  an  act  a|)proved  May  2,  1B93. 
requires  the  court  of  civil  appeals  to  certify 
the  very  question  of  law  to  be  decided.  For 
reasons' more  fully  expressed  in  the  case  of 
WajBO  Water  d  UgU  Co,  v.  Waco  (86  Tex. 
fi61),  this  court  declines  to  answer  Questions 
3  and  4. 

Ordered  that  this  opinion  be  certified  to  ths 
Court  of  Civil  Appeate. 


MISSOURI  8UPREMB  COURT,  an  Banc.) 


Alma  8N0DDY,  Appt,, 
A.  H.  BOLEN  €t  at.,  Beepti. 
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ICiiieraiB  roaerred  upon  the  dedication 
Ibr  street  purpoeea  of  the  soil  eover- 
ing  tliem  will  imms  by  the  owner*8  conveyance 
by  number  and  reference  to  the  plat  of  the  lots 
borderlniron  the  street.  If  tbe  oonveyanoe  makes 
Jio  mention  of  them. 

iBraee  and  MaoFaricme^  J  J.,  dfeeefiL) 

(Maroh  24,  U8ii 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Vernon  County  in 
tavor  of  defendants  in  an  ejectment  proceed- 
ing to  recover  the  minerals  under  a  certain 
street.    Affirmed, 

Tbe  facts  are  stated  hi  the  opinions. 

Meeere.  Hjkrrison  Se  Harrison,  with 
Mr.  William  Thompson,  for  appellant: 

It  Is  competent  for  the  owner  to  convey  his 
•mines  by  a  separate  and  distinct  grant  so  as  to 
create  one  freehold  in  the  soil  and  another  in 
the  mines. 

WardeU  v.  Wateon,  98  Mo.  107;  8  Washb. 
Real  Prop.  5th  ed.  §  81.  p.  416,  *625. 

No  one  but  the  owner  of  the  land  in  fee  can 
•dedicate  it  or  the  use  of  it  to  the  public,  and  it 
is  moreover  essential  to  a  dedication  that  the 
owner  should  intend  what  he  does  as  a  dedica- 
tion. 

8  Washb.  Real  Prop.  5th  ed.  g  7,  p.  79, 
♦459. 

Land  is  divisible  both  horizontally  and  ver- 
tically. Therefore  one  person  may  be  entitled 
to  the  surface  of  the  land  and  another  to  the 
minerals  under  it. 

2  Rapalje  &  Lawrence,  Law  Diet.  p.  728. 

The  legislature  of  the  state  could  not  au- 

NoTK.— Ttae  above  case  to  without  direct  prec^- 
<leDt  so  far  as  we  can  find.    As  to  rl^rht  of  city  m 
<»al  under  street  the  fee  of  which  is  in  the  city,  see 
llDion  Goal  Go.  v.  La  Saiie  (liL>  12  L.K.  A.  3»Ii 
24  L.  R.  A. 

See  also  33  L.  R.  A.  245. 


thorize  any  other  use  of  the  property  in  ques- 
tion than  that  specified  in  the  act  of  dedica- 
tion. 

Oummivge  ▼.  8t.  Louie,  90  Mo.  259. 

The  difference  between  statutory  and  com- 
mon law  dedications  is  that  one  vests  tbe  legal 
title  of  the  ground  set  apart  for  public  pur- 
poses in  the  municipal  corporation  in  trust  for 
the  public  while  the  other  leaves  the  legal  title 
in  the  original  owner  charged  with  the  right 
and  interests  in  the  public  ^ich  it  would  have 
if  the  fee  were  in  the  corporation. 

Maytoood  Co,  v.  Haywood,  118  111.  61;  Mat- 
thieesen  db  E,  Zinc  Co,  t.  La  SaOe,  117  111.  411. 

At  common  law  a  dedication  to  public  uses 
in  cases  where  there  Ib  no  express  grant  lo  a 
grantee  upon  condition,  operates  bv  way  of  an 
estoppel  in  paie  of  the  owner  rather  than  by 
grant  or  the  transfer  of  an  interest  in  land. 

2  Dill.  Mun.  Corp.(4th  ed.  §  628,  p.  788,  and 
authorities  cited;  Heid  t.  Edina  Board  of  Edur 
cation^  78  Mo.  295. 

Although  the  effect  of  a  statutory  dedication 
may  be  to  grant  the  fee  of  the  streets  to  the 
corporation  in  trust  for  the  public  uses  yet  un- 
less prohibited  by  the  statute  the  proprietor  in 
laying  out  a  town  or  addition  may  grant  the 
easement  simply  and  reserve  the  minerals  or 
grant  the  soil  and  except  the  minerals. 

2  Dill.  Mun.  Corp.  4th  ed.  §  629,  p.  740; 
Dubuqfue  t.  Beneon,  28  Iowa,  248;  Noyee  v. 
Ward,  19  Conn.  250;  Manly  v.  Oibeon,  13  111. 
812;  Peck  v.  Providence  Steam  Engine  Co,iiVL 
I.  858;  Niagara  Falls  Suspension  Bridge  Co.  v. 
Bachman,  66  N.  T.  261;  5  Am.  &  Eng. 
Encyclop.  Law,  p. 897,  and  cases  cited;  Buther- 
ford  V.  Taylor,  88  Mo.  815:  Price  v.  Thompson, 
48  Mo.  861. 

The  fee  of  one  piece  of  land  not  mentioned 
in  a  deed  cannot  pass  as  appurtenant  to  an- 
other. 

Jackson  v.  Hathauiay,  15  Johns.  447,  8  Am. 
Dec.  268;  Benn  v.  Hatcher,  81  Va.  25,  59  Am. 
Rep.  645. 

To  constitute  a  common-law  dedication  there 
must  be  an  acceptance  by  the  public. 

St,  Louis  V.  St,  Louts  University,  88  Mo. 


Mo.  164;  Landis  y.  BamUtan,  77  Mo.  560;  Jfnv 
iS^fitf  ▼.  Moberly,  79  Mo.  45. 

Butwben  the  dedication  takes  effect  by  deed 
It  takes  effect  as  dedicated  and  prescribed  in 
the  deed  of  dedication  or  not  at  all. 

Baktr  T.  Vanderhurg,  09  Mo.  878;  81,  Louis 
▼.  Meier,  Tt  Mo.  18;  Port  Huron  y.  Chadtoiek, 
52  Mich.  820;  2  Dili  Mun.  Corp.  §  629. 

An  intent  on  the  part  of  the  owner  to  dedi- 
cate is  absolutely  essential  and  unless  such  in- 
tention can  be  found  in  the  facts  and  drcum- 
stances  of  the  particular  case,  no  dedication 
exists. 

2  Dill.  Man.  Corp.  4th  ed.  §  686,  pp.  761, 
752  and  authorities  dted;  Pierce  t.  (jhamber- 
lain,  82  Mo.  618. 

In  interpreting  any  deed  or  other  contract 
resort  may  always  be  had  to  the  circumstances 
under  which  it  was  made. 

Lakenau  ▼.  Hannibal  dk8l,J.R  Go.  86  Mo. 
App.  868;  JDMine  ▼.  Edmonds,  18  Mo.  App. 
807. 

The  exception  in  the  deed  of  dedication 
withdrew  from  the  operation  of  the  convey- 
ance to  the  mineral  estate  which,  but  for  the 
exception, would  have  passed  to  the  county  un- 
der the  general  description,  and  whether  by 
grant  or  exception  it  created  a  separate  and 
distinct  estate  of  inheritance,  subject  to  the 
servitude  of  the  public. 

WardeU  v.  Watson,  supra;  WiRiams  ▼.  Hay, 
120  Pa.  485. 

The  part  excepted  was  in  existence  and  re- 
mained in  the  grantor  and  where  a  part  of  the 
land  granted  is  excepted  the  specific  right 
which  is  appurtenant  thereto,  and  which  is 
necessary  to  the  reasonable  enjoyment  of  the 
lame,  is  also  excepted. 

5  Am.  &  Eng.  Encyclop.  Law,  pp.  455, 466; 
Dand  v.  Kinaseote,  6  Mees.  &  W.  174;  Bmoard 
▼.  Wadsworih,  8  Me.  471. 

And  where  land  is  dedicated  for  particular 
public  use  only  the  dedicator  retains  all  rights 
not  inconsistent  with  the  particular  public  use. 

Stevenson  v.  Chattanooga,  20  Fed.  Rep.  586. 

A  dedication  may  prescribe  terms  and  limi- 
tations upon  which  he  gives  it 

Hemphill  ▼.  BosUm,  8  Cush.  195,  64  Am. 
Dec.  749. 

And  the  public  cannot  change  the  use. 

David  V.  Ifew  Orleans,  16  La.  Ann.  404,  79 
Am.lDec.  686,  and  note,  591:  Bchurmeier  v.  8t. 
Paul  A  P.  B,  Co,  10  Minn.  82, 88  Am.  Dec.  60, 
and  noU,  67;  2  Wait,  Act.  &  Def .  709;  Baker  v. 
Bt.  Louis,  7  Mo.  App.  429;  MaUhiesun  A  H 
Zine  Co.  t.  La  BaUe,  supra. 

Where  an  exception  is  made  in  a  deed  out  of 
the  land  conveyed  no  title  to  the  property  thus 
excepted  will  passby  a  subsequent  conveyance 
by  the  grantee  of  uie  whole  premises,  which 
contain  no  exception. 

Benn  v.  Hatcher,  Baker  t.  St.  Louis  and 
Dubuque  ▼.  Benson,  supra, 

A  reservation  of  mining  rights  is  an  actual 
grant  thereof  and  the  owner  of  the  estate  may 
use  the  surface  so  far  as  is  necessary  to  carry 
on  mining  operations. 

Warden  ▼.  Watson  and  WiUiams  ▼.  Hajf, 
supra. 

Where  the  exception  in  a  deed  is  as  broad  as 
the  grant,  the  proper  construction  is  that  which 
ML.Il.  A« 


mass  of  mankind  would  view  it. 

Weakland  v.  Cunningham  (Pa.)  6  Gent.  Repu 
475;  Foiterr,  Bunk,  109  Pa.  291. 

Where  the  clause  in  a  deed  is  strictly  an  ex- 
ception, the  part  excepted  remains  in  the  gran* 
tor  as  of  his  former  title. 

Bean  v.  French,  140  Mass.  229;  Lawson, 
Bights,  Bem.  &  Pr.  ^  2298;  Washb.  Real 
Prop.  2d  ed.  p.  687:  Oreenleafv.  Birth,  81  U. 
8.  6  Pet  802,  810,  8  L.  ed.  406,  409;  BimbaH 
▼.  Withington,  141  Mass.  876. 

The  plat  and  deed  of  dedication  filed  in  the- 
recorder's  of6ce  and  referred  to  in  all  suhee- 
quent  deeds  and  mortgages  was  notice  to  all 
and  as  much  a  part  of  the  deeds  and  mort- 
gages as  though  set  out  in  said  deed  or  mort- 


Whii 


itehead  v.  Bagan,  106  Mo.  281;  Dolde  v. 
FMlteiba,  49  Mo.  98;  Digman  v.  McCollum,  4T 
Mo.  872. 

When  the  plat  is  duly  executed,  certified,, 
acknowledged,  and  recoraed  under  the  statute,, 
relating  to  layine  out  towns  it  vests  fee  i» 
streets  and  so  fortn  in  corporation  of  town  or 
city  in  trust  for  the  benefit  of  the  piiblic. 

Oehhardi  v.  Beetes,  75  111.  801;  Brooktiyn  ▼. 
Smith,  104  Dl.  429;  Hunter  v.  MiddUton,  19 
ni.  60. 

The  purchaser  of  such  lot  in  such  plat  ac- 
quires no  title  to  the  land  of  the  street,  but 
only  to  the  land  within  the  actual  limits  of  the 
lot 

nUnois  db  M.  Canal  Trustees  v.  Haven,  11 
111.  554;  Oehhardi  v.  Beeves,  supra;  McUthies»en 
dk  H  Zine  Co,  v.  La  SaOe,  117  HI.  411:  Des^ 
Moines  v.  Hatt,  24  Iowa,  284;  Diedrich  v. 
North  Western  Union  R  Co.  ^  Wis.  260.  24 
Am.  Rep.  899. 

The  makinff,  recording  and  permitting  sale 
of  lots  according  to  town  plat  creates  an  es- 
toppel upon  the  adjoining  owners  from  claim- 
ing a  greater  interest  in  Uie  soil  of  the  street» 
than  is  indicated  by  the  plat  where  the  pur- 
chaser has  no  actual  notice  of  any  farther 
claim. 

WeiOrod  v.  Chicago  d  IT.  W.  R  Co.  18  Wis. 
85j86  Am.  Dec.  7^ 

The  recording  of  a  town  plat  vests  fee  sim> 
pie  of  all  parcels  of  land  therein  expressed  for 
public  use  in  county  in  which  town  is  situated 
for  public  use  specified  and  for  no  other  use  or 
purpose  whatever. 

Van  Wert  Board  of  Education  v.  Bdson,  1ft 
Ohio  St  221,  98  Am.  Dec.  114:  Moses  v.  Pitts- 
hurgh.  Ft.  W.  <ft  C.  B.  Co,  21  111.  522;  /Vopfo  v. 
Kerr,  27  N.  Y.  ldS\Ingraham  v.  Chicago  db  M^ 
R  Co.U  Iowa,  249;  Philadelphia  it  R  R  Co. 
V.  Philadelphia,  47  Pa.  825:  HinchnMn  v.  Pat-^ 
ersonHorseB.  Cb.  17 N.  J. Eq.  76, 86  Am.  Dea 
252. 

And  in  New  York  city  where  the  fee  Is  in  mu- 
nicipality for  the  uses  and  purposes  therein 
mentioned  under  Act  1818,  providing  that  the 
fee  shall  vest  in  the  citv  for  street  purposes,, 
the  lot  owners  have  no  interest  in  such  streets. 

People  V.  Kerr,  supra;  KeUinger  v.  Fortif- 
Second  Street  dk  G.  Street  Ferry  JSL  Cb.  60  N. 
Y.  206. 

The  adjoining  proprietor  has  no  Interest  in 
the  fee  of  the  street  and  therefore  cannot  n^ 
cover  for  an  injury  to  it 
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8tetmm  t.  Chicoffo  S  E.  B.  Co.  75  HL  74; 
JUinais  d  M,  Canal  Truitea  t.  Hawn,  supra; 
Indianapolis,  B,  d  W.  B.  Co,  ▼.  Eartley,  67 
HI.  489,  16  Am.  Rep.  624;  MiUmrn  t.  Cedar 
Rapids,  12  Iowa,  246;  HughiSY.  Mississippi  A 
M:R.  Co.  Id.  261. 

After  a  statutorj  dedication  the  abutter  has 
•no  more  right  in  the  street  than  a  stranger. 

Matthiessen  d  K  Zinc  Co.  y.  La  Salle,  supra. 

Where  one  is  the  owner  in  fee  of  land  used 
as  a  highway  by  the  pablic  he  may  maiotaia 
ejectment  against  one  who  claims  to  hold  pos- 
session in  exclusion  of  the  owner  or  the  public. 

6  Am.  &  Ens.  Encjdop.  Law,  p.  288,  and 
authorities  cited. 

The  burden  of  proof  rests  on  the  defendants 
to  show  a  dedication  of  the  mineral  estate. 

Boffue  Y.  AUnna,  10  L.  R.  A.  678,  20  Or.  182. 

If  the  dedication  was  valid  and  the  two  es- 
-taies  were  thereby  created,  they  could  only 
again  be  united  by  merger  of  the  less  estate  in 
the  greater,  which  could  only  take  place  by 
the  two  separate  estates,  one  in  the  mineral 
under  the  streets  and  the  other  the  public  right 
and  the  right  of  the  lot  owners  to  use  the 
streets  for  street  purposes  becoming  vested  In 
the  same  person. 

16  Am.  &  Eng.  Encyclop.  Law,  title  "Her- 
ifsr,"  pp.  818,  814;  6  Lawson,  RighU,  Rem.  & 
Pr.  8  2298,  p.  8849. 

On  rehearinff^ 

The  exception  in  the  deed  of  dedication  is  as 
•operative  and  had  the  same  effect  as  if  the  ex- 
ception had  been  Incorporated  into  the  deed  of 
trust  to  O'Keef. 

Whitehead  v.  Baaan,  106  Mo.  981. 

If  the  grantor  wishes  to  except  anything  out 
-ot  what  he  maj  in  general  terms  have  erranted, 
it  is  proper  that  such  exception  should  follow 
the  description  of  the  thing  granted,  and  it 
«omes  therefore  under  the  head  of  premises  in 
a  deed,  as  an  exception  in  the  taking  of  some- 
thing out  of  the  thing  granted  which  would 
otherwise  pass  by  the  dfeed. 

8Washb.  Real  Prop.  5th  ed.  S  57,  p.  461. 

And  when  thus  excepted  It  was  equivalent 
to  an  actual  grant  of  a  freehold  in  the  mines 
and  becomes  a  separate  distinct  estate  of  in- 
heritance. 

WardeU  ▼.  Watson,  98  Mo.  107;  LiUibridge  v. 
Laekaioanna  Coal  d.  18  L.  R  A.  627, 148  Pa. 
296;  CaldtoOl  t.  Fulton,  81  Pa.  475,  72  Am. 
Dec.  760;  Marvin  v.  Breufsier  Iron  Min,  Co. 
tS6  N.  Y.  588, 14  Am.  Rep.  822. 

A  reference  in  a  deed  or  will  to  lots  by  num- 
ber as  laid  down  on  a  map  without  further  de- 
scription prima  facie  makes  the  description 
•contained  in  the  map  referred  to,  the  boundary 
-of  the  lot  conveyed  or  devised. 

l^naiie  v.  BinnoU,  126  N.  Y.  688. 

Furnas  became  vested  with  the  two  distinct 
«nd  separate  estates.  One  in  the  thirty-six 
lots,  and  the  other  in  all  the  valuable  minerals 
in  and  under  the  streets  and  alleys  intervening 
and  adjacent  thereto  as  clearly  and  fully  as  fi 
they  had  been  two  different  tracts  of  land. 

WardeU  v.  Wation  and  LilliMdge  v.  Laeka- 
-wanna  Coal  Co.  supra. 

Since  one  tract  of  land  does  not  pass  as  ap- 
Dendant  or  appurtenant  to  another  tract  of 
land,  Furnas  could  not  convey  the  mineral  in 
^4L.K  A. 


the  streets  and  alleys  and  the  lots  in  one  deed 
without  specifically  describing  both  tracts  or 
estates,  or  bv  making  two  deeds,  one  for  the  lots 
and  the  other  for  the  mineral  in  the  streets 
and  alleys  as  he  has  done  in  this  case. 

8  Washb.  Real  Prop.  5th  ed.  g  82,  p.  418. 
and  authorities  cited  in  note;  Harris  v.  Elliott. 
85  U.  S.  10  Pet.  25,  9  L.  ed.  888. 

When  lots  are  conveyed  by  number  and 
the  addition  Is  referred  to,  the  defendants 
must  be  held  to  a  knowledge  of  what  appears 
in  the  chain  of  title  through  which  they  claim. 

Plumer  v.  Johnston,  68  Mich.  165. 

The  authorities  all  bold  that  when  an  estate 
has  once  been  severed  or  separated,  it  requires 
some  express  Intention  or  act  of  the  parties  to 
meree  them  again,  that  the  whole  theory  of 
the  law  is  against  merger,  and  wiU  be  varied 
only  by  the  express  intention  of  the  parties. 

15  Am.  &  Eng.  Encyclop  Law,  title  "Jtfer- 
ger"pp.  818,  814,  and  authorities  cited. 

The  true  test  as  to  whether  a  thing  is  an  in- 
cident or  apurtenant  seems  to  be  the  propriety 
of  the  relation  between  the  principal  and  ad- 
junct, Which  is  to  be  ascertained  by  consider- 
ing whether  they  agree  in  value  and  quality 
.  .  .  and  are  directly  necessary  to  the  enjoy- 
ment of  the  property. 

BarreU  v.  BeU,  82  Mo.  114,  52  Am.  Rep. 
861;  Wood,  Land.  &  T.  218,  pp.  810,  811.  and 
note,  p.  812. 

Having  excepted  the  minerals  in  the  streets 
in  the  deed  of  dedication,  together  with  a  right 
to  mine  the  same,  we  hold  that  if  we  bad  no 
other  means  of  reaching  the  minerals,  and 
could  not  disturb  the  surface  of  the  streets  for 
that  purpose,  we  could  even  take  enough  of 
the  surface  of  the  adjoining  lots  to  get  the 
mineral. 

WardeU  v.  Watson,  98  Mo.  107;  Chartier*s 
Block  Coal  Co.  v.  Mellon,  18  L.  R.  A.  702,  152 
Pa.  286,  and  cases  therein  cited. 

Where  a  party  holds  title  to  land  by  deed, 
duly  recorded,  this  is  all  the  notice  he  is  bound 
to  give,  so  long  as  he  remains  passive. 

Bales  v.  ^Perry,  51  Mo.  458;  8  Washb.  Real 
Prop.  75,  and  authorities  therein  cited;  Harris 
V.  EUiott,  supra. 

Messrs.  Robert  T.  Stieknej  and 
Thomas  Ss  Hackney  for  respondents. 

Blaok,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment  to  recover 
"all  the  lead  and  zinc  mines"  in  that  part  of 
Allen  street  which  lies  east  of  lot  16,  in  Hough 
&  Furnas'  addition  to  Webb  City.  Lot  16 
fronts  50  feet  on  the  west  line  of  the  street, 
and  the  street  Is  62  feet  wide,  so  that,  the  sur* 
face  of  the  ground  in  question  is  50  bv  62  feet. 
The  essential  facts  are  these:  A.  W.  Hough 
and  Isaac  Furnas,  being  the  owners  of  16  acres 
of  land,  laid  the  same  off  into  lots,  streets,  and 
alleys.  At  the  same  time  they  executed  the 
following  deed:  ''We,  A.  W.  Hough  and 
Isaac  Furnas,  owners  of  the  land  described  in 
the  annexed  plat  of  Hough  and  Furnas'  addi- 
tion to  Webb  City,  do  hereby  release  and  con- 
vey to  Jasper  county,  in  the  state  of  Missouri, 
for  public  purposes,  all  the  streets  and  alleys 
as  designated  on  said  plat,  except  the  right  to 
all  valuable  minerals  in  said  land,  which  we 
hereby  reserve,  together  with  the  right  to  mine 


the  same."  This  deed  bean  date  the  28d  May, 
1877.  It  and  the  plat  were  recorded  on  I  he 
16th  June,  1877.  On  the  last-mentioned  date, 
Hough  conveyed  his  half  interest  in  lots  1  to 
86,  l^th  inclusive,  to  Furnas,  ** together  with 
all  valuable  minerals  In  the  streets  and  alleys 
of  said  additions  east  of  the  middle  of  Webb 
street,  as  reserved  on  the  recorded  plat  thereof, 
Webb  street  is  the  first  north  and  south  street 
west  of  Allen  street,  and  lots  1  to  8A  include 
all  the  lots  east  of  Webb  street.  Allen  street 
runs  north  and  south,  and  is  wholly  on  the  16 
acres.  The  east  line  of  that  street  is  the  east 
line  of  the  addition.  Hough  &  Furnas  owned 
DO  land  adjoining  the  street  on  the  east.  On 
the  16th  June,  1877,  Furnas  conveyed  the  86 
lots,  describing  them  by  their  numbers,  and 
making  no  mention  of  the  minerals  in  the 
streets  or  alleys,  to  O'Keef,  as  trustee,  to  se- 
cure a  debt  of  |612.  He  made  default  in  the 
payment  of  the  debt,  and  the  lots  were  sold 
under  the  terms  of  the  deed  of  trust;  and 
Pmney  became  the  purchaser,  and  received  a 
trustee's  deed,  dated  the  8th  August,  1887. 
The  defendants  hold  under  Pinney  by  vsrious 
mesne  conveyances.  The  plaintiff  put  in  evi- 
dence two  deeds  executed  in  June,  1889, — one 
from  Furnas  to  Bell,  and  the  other  from  Bell 
to  the  plaintiff. — conveying  the  right  to  all 
valuable  minerals  in  the  streets  and  alleys  in 
Hough  and  Furnas'  addition  to  Webb  City, 
easi  of  the  center  of  Webb  street,  with  the 
right  to  mine  the  same.  The  defendants  en- 
tered, and  removed  a  large  quantity  of  lead 
and  zinc  from  beneath  the  surface  of  that  part 
of  the  street  in  question.  They  were  still  in 
possession  when  this  suit  was  commenced. 

It  will  be  seen  from  the  foregoing  statement 
that  Furoas  became  the  sole  proprietor  of  all 
the  lots  east  of  Webb  street,  and  of  all  the  min- 
erals in  the  streets  and  alleys  east  of  the  center 
of  that  street,  so  that  he  was  the  owner  of  the 
minerals  in  Allen  street.  The  question  in  the 
case  is  whether  his  deed  to  O'Keef,  conveying 
the  lots  by  their  numbers  and  reference  to  the 
recorded  plat,  but  making  no  mention  of  the 
minerals  in  the  streets,  conveyed  the  minerals 
in  the  streets  and  alleys.  If  it  did.  then  the 
ludgment,  which  was  for  the  defendants,  must 
be  affirmed;  but,  if  it  did  not,  the  judgment 
should  be  reversed,  and  the  cause  remanded. 

The  rule  of  law  is  well  settled  in  this  coun- 
try, and  in  England,  that  a  conveyance  of  land 
bounded  upon  a  public  street  carries  the  fee  to 
the  center  of  the  street,  unless  the  contrary 
Intent  is  dearly  expressed.  The  authorities 
asserting  this  rule  are  so  numerous  that  it  is 
deemed  sufficient  to  cite  the  text  books  where 
the  cases  are  collected.  8  Kent,  Com.  18th  ed. 
488;  Logan  v.  Seekright,  4  Am.  Lead.  Cas.  Real 
Prop.  878;  2  Devlin,  Deeds,  §  1024;  Elliott, 
Roads  &  Streets,  549;  8  Washb.  Real  Prop. 
6th  ed.  451;  An?.  &D.  Highways,  8ded.  §  814; 
Duvaston  v.  Paj/ne,  2  Snfiith,  Lead.  Cas.  7th 
Am.  ed.  178.  And,  where  a  plat  represents 
the  lots  to  be  bounded  by  a  street,  a  deed  re- 
ferring to  the  plat,  and  describing  the  lots  con- 
veyed by  their  numbers,  will  pass  to  the  grantee, 
as  against  the  grantor  and  his  assigns,  the  fee 
to  t  he  cen ter  of  t  be  st  reet.  Jarstadt  v .  Morga n , 
48  Wis.  245;  Oavld  v.  Efistem  R,  Co.  142  Mass. 
85;  Clark  v.  Parker,  106  Mas^.  554;  Banks  v. 
Ogden,  69  U.  S.  2  Wall.  67;  WeUlMrod  v.  Chi 
1Uh.R.  A. 


caao  A  N,  IF.  ff.  Co,  18  Wis.  85,  86  Am.  Dec. 
748;  Cox  V.  LouisviUe,  N.  A.  db  C,  B,  Co.  4d- 
Ind.  178. 

It  is  held  in  two  or  three  states  that  tbe  cen- 
ter-line rule  does  not  apply  where  the  plat  is 
made  out  and  recorded  in  conformity  with  tbe 
statutes  of  such  states  upon  that  subject;  but 
this  is  because  the  courts  of  those  slates  bold 
that  the  statutes  vest  the  entire  title,  beneficial 
and  otherwise,  in  the  corporation,  so  that  tbe 
dedicator  has  no  interest  left  in  him,  which  is 
the  subject  of  grant.  As  to  the  cases  assert- 
ing this  rule,  more  will  be  said  hereafter.  In 
some  cases  tbe  rule  that  tbe  center  of  the  street 
is  to  be  taken  as  the  boundary  wilt  be  extended 
so  as  to  include  the  whole  street,  as  where  one 
lays  out  a  street  entirely  on  his  own  land,  and 
on  one  side  thereof,  so  that  the  boundary  of 
the  land  and  tbe  boundary  of  the  street  coin- 
cide. Henley  Y,  BaVnit.  14  R.  I.  583;  ReBoiih 
bins,  84  Minn.  99.  67  Am.  Rep.  40;  Tai/lor  v. 
Armstrong,  24  Ark.  102.  bucb  Is  the  case 
now  in  hand. 

But  it  is  earnestly  insisted  that  tbe  genersl 
rule  before  stated  has  no  proper  or  just  appli- 
cation to  this  case,  because  Hough  &  Furnaa 
had,  by  the  deed  of  dedication,  separated  the 
materials  in  the  streets  so  as  to  make  them  a. 
separate  estate  in  fee.  It  may  be  well  enough^ 
here,  to  determine  the  exact  character  of  the 
estate  retained  by  Hough  &  Furnas.  An  ex> 
ception  In  a  deed  is  always  a  part  of  a  thing  m 
being,  and  a  part  of  the  things  granted,  while 
a  reservation  is  of  a  thing  not  in  being,  and  i» 
newly  created,  as  rents  and  the  like.  Co.  Litt. 
476,  147.  An  exception  withdraws  from  ibe- 
operation  of  the  conveyance  some  part  of  the 
thine:  granted,  which,  but  for  the  exception, 
would  have  passed  to  tbe  grantee  under  tbe 
(reneral  description,  while  a  reservation  is  the 
creation,  in  behalf  of  the  grantor,  of  some 
new  right  issuing  out  of  the  thing  granted; 
that  is  to  say,  something  which  did  not  exist 
as  an  independent  right.  5  Am.  &  Eng.  En^y- 
clop.  Law.  455,  and  cases  cited.  The  terms 
are  often  used  without  noting  tbe  distinction,, 
and  this,  no  doubt,  for  the  reason  that  that 
which  is  called  a  "reservation"  in  a  deed  will 
be  construed  to  mean  an  exception,  where  it  is 
necessary  to  do  so  to  carry  out  the  object  which 
the  parties  to  the  deed  had  in  view.  Wint/irop  v. 
Fairbanks,  41  Me.  807.  The  language  used  in 
the  deed  must  be  considered  with  reference  to 
the  subpect  matter  and  the  circumstances  of 
the  particular  case.  Barnes  v.  Hurt.  88  Conn. 
541;  titockvoeU  v.  CouiUnrd,  129  Mass.  2:^2; 
Whitaker  v.  Broken,  46  Pa.  197.  There  can 
be  no  doubt  but  the  qualifying  words  used  in 
the  deed  from  Hough  &  Furnas  to  the  county 
amount  to  an  exception,  tbe  thing  excepted 
from  the  grant  being  the  "valuable  minerals*'' 
in  the  streets  and  alleys.  The  minerals  thus 
excepted  remained  in  tbe  grantors  in  tbe  same 
right  as  before  the  grant,  and  passed  to  Fur- 
nas by  the  deed  to  him  from  Hou^:b.  CohI, 
mineral,  and  stone  under  the  surface  of  i  he- 
earth  are  subjects  of  grant  and  exception,  and. 
when  exceptea  in  a  deed,  become  a  separate 
and  distinct  inheritance.  They  may  l)e  con- 
veyed separately  from  the  surface.  WordeiC 
V.  Watson,  93  Mo.  108;  17  L.  ed.  8>2;  Catdtrea 
V.  Fxdton,  81  Pa.  475,  72  Am.  Dec  760;  /.iW- 
bridge  t.  Lackawanna  Coal  Co,  148  Pa.  298.  1* 
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L.  R  A.  627;  Chartiera&oek  Coal  Co,  ▼.  Mellon, 
152  Pa.  286,  18  L.  R.  A.  702.  Funias,  there- 
fore, had  an  estate  in  fee  in  the  mineral  in  place 
beneath  the  surface  of  the  streets  reserv^  by 
the  exception  in  the  deed  dedicating  the  streets 
to  public  use.  Does  this  circumstance  take 
the  grant  made  by  him  to  0*Keef  out  of  the 
general  rule  before  mentioned,— that  a  convey- 
ance of  land  bounded  on  a  street  csrries  the 
entire  fee  to  the  center  of  the  street?  In  an- 
swering this  question,  It  is  deemed  proper  to 
see  upon  what  ground  the  rule  is  founded,  the 
reason  upon  which  it  is  based.  Says  Kent: 
"The  established  inference  of  law  is  that  acon- 
▼eyance  of  land  bounded  on  a  public  highway 
carries  with  it  the  fee  to  the  center  of  the  road, 
as  part  and  parcel  of  the  grant.  The  idea  of 
an  intention  in  the  grantor  to  withhold  his  in- 
terest in  a  road,  to  the  middle  of  it,  after  part- 
ing with  all  his  right  and  title  to  the  adjoining 
land,  is  never  to  be  presumed*  It  would  be 
contrary  to  universal  practice.  ...  It  would 
require  an  express  declaration,  or  something 
equivalent  thereto,  to  sustain  such  an  infer- 
ence; and  it  may  be  considered  as  the  general 
rule  that  a  grant  of  land  bounded  upon  a  high- 
way or  river  carries  the  fee  in  the  highway  or 
river  to  the  center  of  it,  provided  the  grantor 
at  the  time  owned  to  the  center,  and  there  be 
no  words  of  specific  description  to  show  a 
contrary  intent.^'  8  Kent,  Com.  18th  ed.  483. 
He  uses  almost  the  exact  language  wed  in  the 
very  early— and  now  leading — case  of  Peck  v. 
Smith,  1  Conn.  108,  6  Am.  Dec  216.  Red- 
field,  J.,  when  speaking  of  the  views  expressed 
by  Kent,  said:  "But,  if  anything  whatever  is 
attempted  to  be  made  out  of  the  rule,  beyond 
a  mere  show,  the  reasoning  of  the  chancellor 
is  the  only  ground  upon  which  it  can  stand; 
that  iSy  to  treat  it  as  a  rule  of  policy,  merely, 
and  not  one  of  intent,  chiefly,  to  be  applied  in 
all  cases  where  there  is  not  a  clearly  defined  in- 
tention to  the  contrary."  In  Baker  v.  St,  Lou- 
it,  7  Mo.  App.  429,  approved  by  this  court  in 
75  Mo.  671,  two  persons  owning  in  common  a 
block  of  ground  upon  a  street  conveyed  a  strip 
next  to  the  street  to  the  city  for  the  purpose  of 
widening  the  street  so  as  to  give  space  for  a 
market  house,  with  a  clause  of  reverter  in  the 
event  the  property  should  not  be  used  for  such 
purposes.  Before  breach  of  the  condition  sub- 
sequent, these  two  persons  executed  deeds  of 
partition,  describing  the  parcel  conveyed  to 
each  as  bounded  on  the  street  In  a  contro- 
versy commenced  after  the  breach  of  the  con- 
dition, it  was  held  that  the  partition  deeds  car- 
ried the  fee  to  the  center  of  the  street,  subject 
to  the  public  easement,  as  there  was  no  express 
reservation  to  the  contrary. 

Enough  has  been  said  to  show  that  the  rule 
stands  on  the  ground  of  policy,  and  a  presump- 
tion raised  by  the  law  to  carry  out  the  policy. 
The  presumption  is  that  the  grantor  did  not 
intend  to  withhold  any  intere(»t  in  the  street  or 
highway.  The  presumption  may  be  overcome, 
but  it  must  be  overcome  by  something  stated 
in  the  deed,  which  shows  clearly  and  distinctly 
an  intention  to  withhold  an  interest  in  the 
street.  The  rule  is  of  the  utmost  importance, 
and  is  necessary  to  prevent  afterthought  strifes 
and  litigation,  like  the  one  now  in  hand,  over 
detached  strips  and  gores  of  land,  generally  of 
no  value  to  any  one  save  the  lot  owner.  In 
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the  vast  majority  of  cases  the  rule  works  out 
the  real  intention  of  the  parties  at  the  date  of 
the  deed.  The  rule  being  based  upon  tbese- 
grounds,  we  cannot  see  how  its  application  can. 
be  made  to  depend  upor.  ;L.e  extent  of  the  in- 
terest which  the  grantor  may  have  in  the  street,, 
there  being  some  interest  in  him.  In  a  com- 
mon law  dedication,  whether  by  parol  or  in« 
writing,  and  where  property  has  t)een  con- 
demned for  street  purposes  alone,  the  fee  from, 
the  surface  to  the  center  of  the  earth  remains' 
in  the  owner.  In  all  such  cases  a  conveyance 
of  a  lot  bounded  by  a  street  will  pass  the  fee- 
to  the  center  of  tlie  street.  Here,  Houerh  & 
Furnas  conveyed  the  streets  to  the  county  for 
public  use, — that  is  to  say,  for  street  purposes^ 
— and  then  excepted  the  minerals.  If  the  cen- 
ter of  the  street  rule  applies  where  the  grantor 
owns  the  fee  from  the  surface  to  the  center  of 
the  earth,  how  can  it  be  said  it  does  not  apply 
because  he  simply  owns  the  fee  to  the  miner^ 
als,  or  to  a  ntratum  of  rock  or  coal?  The  rea- 
son for  applying  the  rule  is  as  strong  in  the  one- 
case  as  it  is  in  the  other.  As  the  deed  of  trust 
from  Furnas  to  O'Keef  contains  no  exception 
or  reservation,  the  minerals  in  the  streets  and 
alleys  passed  by  that  deed  as  a  part  and  parcel 
of  the  land  granted. 

This  conclusion.  It  is  believed,  finds  support 
in  Columlms  d  W.  R.  Co.  v.  Witherow,  82  Ala. 
198.  It  is  there  said:  '<In  the  absence  of  & 
statute  to  the  contrary,  a  conveyance  of  land 
bounded  by  a  public  highway,  or  of  lots  in. 
a  city,  bounded  by  a  public  street,  carries 
with  it  the  fee  to  the  center  of  such  road 
or  street,  as  a  part  and  parcel  of  the  grant;  and 
the  grantee  has  the  exclusive  right  to  the^ 
soil,  subject  to  the  right  of  way  implied  from 
the  original  dedication,  whatever  that  right 
may  be  held  to  embrace,  which  varies  with  the- 
decisions  of  the  different  courts;"  thus  show- 
ing, in  the  opinion  of  that  court,  that  the 
application  of  the  rule  does  not  depend  on  the 
extent  of  the  right  vested  in  the  public.  In 
Toudey  y.  Galena  Min.  d  Smelling  Go.^  24  Kan. 
828,  the  mining  company  filed  a  plat,  and  there- 
by laid  off  a  tract  of  land  into  lo^s;  dedicating^ 
the  streets  and  alleys  to  puMic  use,  but  settin? 
forth  in  such  dedication  that  it  reserved  to  itself 
all  the  mineral  under  the  surface  of  the  streets- 
and  alleys.  The  company  then  sold  two  lots 
to  Tousley  and  Neal  without  any  reservation 
or  condition.  The  latter  mined  from  tbese  lots 
under  the  half  of  the  street  next  to  them,  and 
the  mining  company  brought  an  action  for 
damages.  The  court  waived  the  question 
whether  the  reservation  was  void  under  the  f-tat- 
ute  of  that  state  concerning  town  plats,  but 
said:  "Conceding  that  the  reservation  was 
valid, — that  the  fee  did  not  pass  to  the  public, 
— then  it  seems  to  us  that  the  warranty  deed  of 
the  lots  conveyed  all  the  grantor's  interest  in 
the  street  up  to  the  center.  That  such  was  the 
rule  at  common  law  will  not  be  questioned." 
There  is,  in  point  of  principle,  no  difference 
between  that  case  and  the  one  now  in  hand.  In- 
deed, it  is  directly  in  point,  and  the  conclusion 
there  expressed  is  in  entire  accord  with  what 
we  have  before  said  in  this  case. 

Counsel  for  the  plaintiff  place  much  reliance- 
upon  MatthteMen  dt  H.  Zine  Co.  v.  /^  Salfe^ 
117  ni,  411.  That  case,  and  the  prior  one  of. 
Illinois  S  M,  Canal  TruHesi  v.  Haven,  11  111. 
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Z5i;  and  tbe  ratweqant  case  of  Unum  Coal 
Co.  T.  La  SaUe,  186  111.  119,  12  L.  R  A. 
S26,  bold  tbat,  where  a  plat  has  been  ezecated 
«od  filed  pursoaot  to  the  statute  of  that  state, 
the  lot  owners  ha^e  no  right  to  lemoTe  coal 
from  beneath  the  surface  of  the  streets,  and 
that  a  conveyance  of  a  lot  bounded  by  a  street 
•carries  no  interest  whatever  in  the  street.  A 
Uke  constroction  is  given  to  a  statute  in  Iowa 
relating  to  town  plats.  I>e$  Moine»  ▼.  HaU^  24 
Iowa,  286.  Bee  also  BaweivUU  Tnuteet  t. 
JSattet,  6  Bush,  282. 

These  cases  are  all  based  upon  the  construc- 
tion given  by  those  courts  to  the  statute  of 
-their  respective  states,  and  that  construction  is 
this:  That  upon  ezecutinff  and  filing  a  plat, 
pursuant  to  the  statute,  the  entire  fee  in  the 
streets  passes  to  the  corporation.  Thededl- 
-cat or  and  his  grantees,  it  is  held,  have  no  in- 
terests in  the  streets,  legal  or  otherwise,  except 
that  in  common  with  the  public,  namely,  the 
right  of  passage  over  them.  We  are  at  a  loss 
to  see  how  thene  cases  aid  or  assist  the  plain- 
tiff. If  the  principle  at  the  bottom  of  them 
be  applied  to  this  case,  it  must  follow  that 
Furnas  had  nothing  which  he  could  convey, 
-either  to  O'Keef  or  to  the  plaintiff's  gr^mtor, 
and  the  plaintiff  acquired  nothing  by  the  deed 
to  ber.  But  these  cases  have  no  application  to 
this  one,  for  it  is  conceded  on  all  hands  tbat 
Furnas  had  an  interest  which  he  could  convey. 
It  may  be  observed  that  an  entirely  different 
-construction  has  been  given  to  the  statutes  of 
Wisconsin  and  Minnesota  concerning  town 
plats,  which  statutes  are  said  to  be  the  same  as 
that  of  Illinois.  KimbaU  v.  Kenosha,  4.  Wis. 
821;  Milwaukee  v.  Milwaukee  d  B.  R,  Co.  7 
Wis.  98;  Behurmeier  v.  81,  Paul  d  R  B.  Co. 
10  Minn.  82,  88  Am.  Dec.  59.  Our  statute  in 
force  when  Hough  &  Furnas  executed  the 
deed  of  the  county  provides  that  such  maps 
and  plats,  made,  acknowledged,  certified,  and 
recorded  as  provided,  "shall  be  a  sufficient 
conveyance  to  vest  the  fee  of  such  parcels  of 
land  as  are  therein  named,  described,  or  in- 
tended for  public  use  in  such  city,  town,  or 
village,  when  incorporated,  in  trust  and  for 
the  uses  therein  named,  expressed,  or  intend- 
•ed,  and  for  no  other  use  or  purpose.  If  such 
-city,  town,  or  village  shall  not  be  incorpor- 
ated, then  the  fee  or  such  lands  conveyed  as 
aforesaid,  shall  be  vested  in  the  proper  county 
in  like  trust,  and  for  the  uses  and  purposes 
aforesaid,  and  no  other."  While  this  statute 
vests  the  fee  in  the  streets  in  the  city,  town, 
village,  or  county,  still  it  is  held  in  trust  for 
street  purposes,  and  for  no  other  use  or  pur- 
pose. Every  other  beneficial  use  is  in  the  lot 
owners,  and  this  interest  of  the  lot  owners  will 
pass  by  a  conveyance  of  the  lot.  No  other  de- 
duction can  be  made  from  the  cases  heretofore 
decided  by  this  court.  Hannibal  Bridge  Co. 
V.  ScJiauhaeher,  67  Mo.  584;  PHee  v.  Tkomp- 
^9on,  48  Mo.  861;  Ferrenhaeh  ^.Turner,  86  Mo. 
416,  66  Am.  Kep.  487,  and  cases  cited.  But 
it  is  unnecessa^  to  pursue  the  inquiry,  be- 
•cause  the  dedication  In  question  was  not  a 
statutory  one,  and  because  it  is  conceded  on 
both  sides  of  this  contest  that  Furnas  owned 
the  minerals  in  the  streets  and  alleys;  and  we 
have  before  seen  that  his  title  to  the  minerals 
in  the  streets  and  alleys  passed  as  part  and  par- 
cel of  the  grant  to  CKeef . 
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Counsel  for  plaintiff  place  much  relianeo 
upon  Kineaid  v.  MeOowan,  88  Ky.  91, 18  L. 
R.  A.  289.  We  have  before  said  that  mineral 
in  place  may  be  made  tlie  subject  of  an  excep- 
tion, or  of  a  separate  grant,  and  therefore 
aeree  to  all  that  is  said  in  that  case.  No  qne** 
tion  as  to  the  effect  to  be  given  to  a  deed  con- 
veying  lots  bounded  bv  a  street  or  highway 
was  considered  or  involved  in  tbat  cabe.  It  la 
therefore  not  in  point  on  the  real  issue  here. 

An  effort  is  made  in  the  briefs  filed  on  be- 
h^f  of  the  plaintiff  on  the  reargument  of  this 
cause  in  this  court  to  show  that  Hough  &  Fur- 
nas, in  platting  the  sixteen  acres  retained  a 
strip  of  land  along  the  east  side  of  Allen 
street  If  thev  did  retain  such  a  strip,  theu  it 
is  very  dear  that  the  deed  of  trust  from  Fur- 
nas to  O'Eeef  passed  the  title  in  that  street 
only  to  the  center  thereof,  so  that  the  plaintiff 
would  be  the  owner  of  the  minerals  in  the 
east  half  of  it.  But  no  such  question  waa 
made,  or  even  intimated,  in  the  trial  court, 
and  hence  there  is  no  such  question  before  ua 
on  this  appeal.  The  monuments  placed  on  the 
ground  when  locating  the  streets  and  lots  must 
control,  and  there  is  nothing  in  the  record  to 
show  that  the  east  line  of  Allen  street  was  not 
located  on  the  east  line  of  the  sixteen  acres. 
As  the  record  stands,  there  can  be  no  other 
conclusion  than  this:  That  the  east  line  of  the 
sixteen  acres  and  the  east  line  of  Allen  street 
are  one  and  the  same  line.  It  follows  from 
what  has  been  said  that  the  jud(pnent  dunild 
he  and  i$  afflrmed. 

Gantt,  Sherwood*  and  Biargetuh  «^*f 
concur,  Bareiay»  J„  not  sitting. 

Brace.  J.,  dissenting: 

This  is  an  action  in  ejectment  to  recover 
posjgession  of  "all  the  lead  and  zinc  mineral 
ana  mines  in  and  under  the  ground  of  a  cer- 
tain described  portion  of  Allen  street  in 
Hough  and  Furnas'  addition  to  Webb  City, 
Missouri."  The  answer  is  a  general  denial. 
The  case  was  tried  bv  the  court  without  a 
jurv ;  the  defendants  aamitted  possession ;  the 
finding  and  judgment  was  for  tiie  defendants ; 
and  the  plaintiff  appeals. 

It  was  admitted  that  A.  W.  Hough  and 
wife  and  Isnac  Furnas  are  the  common  source 
of  title.  Hough  and  wife,  by  warranty  deed 
of  date  April  18,  1877,  conveyed  an  undi- 
vided half  of  the  tiiact  upon  which  said  ad- 
dition is  located  to  Isaac  Furnas.  By  deed 
and  plat  dated  May  28,  1877,  duly  acknowl- 
edged and  recorded  June  16,  1877,  Hough  and 
wife  and  Furnas  laid  out  and  dedicated  their 
addition  to  Webb  City.  The  deed  is  aa  fol- 
lows: ^Ejiow  all  men  by  these  psesents, 
tbat  we,  Augustus  W.  Hough  and  Martha  W. 
Hough,  his  wife,  and  Isaac  Furnas,  owners 
of  the  land  described  in  the  annexed  plat  of 
Hough  and  Furnas*  addition  to  Webb  City, 
do  hereby  release  and  convey  to  Jasper  county 
in  the  state  of  Missouri,  for  public  purposes, 
all  the  streets  and  alleys  as  designated  on  said 
plat,  except  the  right  to  all  valuable  miner- 
als in  said  land,  which  we  hereby  reserve, 
together  with  the  right  to  mine  the  same, 
in  witness  whereof  we  have  hereunto  set  our 
hands  and  seals  this  28d  day  of  May,  A.  D. 
1877.    A.  W.  Hough.     [Seal].    Martha  W. 
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Hough.  [Seal.]  Uaac  Furnas.  [Seal.]" 
Afterwards,  the  said  Hough  and  wife,  by 
warranty  deed  dated  June  16.  1877,  acknowl- 
-edged  and  recorded  on  the  same  day,  con- 
veyed to  the  said  Isaac  Furnas  the  undivided 
half  of  lots  numbered  1  to  36,  inclusive,  **  to- 
gether with  all  valuable  minerals  in  the 
streets  and  alleys  of  said  addition  to  Webb 
City  east  of  the  middle  of  Webb  street,  as  re- 
served on  the  recorded  plat  thereof.**  By 
^eed  bearing  the  same  date,  but  acknowl- 
•edged  and  recorded  on  the  18th  of  June,  1877, 
the  said  Isaac  Furnas  conveyed  the  same  lots 
by  the  same  numbers  to  £.  O'Keef,  party  of 
the  second  part,  ''to  have  and  to  hold  the 
same,  with  the  appurtenances,  to  the  party 
•of  the  second  part,  and  to  his  successor  or 
successors  in  this  trust,  and  to  him  and  his 
grantees  and  assigns,  forever."  *'In  trust, 
however,  *  to  secure  the  payment  of  a  certain 
promissory  note  therein  set  out  to  ''D.  S. 
Thomas,  cashier  of  the  First  National  Bank 
-of  Carthage,  **  party  of  the  third  part.  Allen 
street  Is  east  of  Webb  street,  ana,  of  the  lots 
■conveyed,  those  numbered  from  1  to  18,  in- 
<;lasive,  front  on  the  west  side  of  Allen 
street,  the  east  line  of  which  forms  the  east- 
■ern  boundary  of  the  addition,  and  are  all  the 
lots  In  the  addition  fronting  on  that  street, 
4md  those  numbered  from  19  to  36,  inclusive, 
front  on  the  east  side  of  Webb  street.  There 
was  a  sale  under  this  deed  of  trust,  and  a 
•deed  executed  to  the  purchaser,  and  the  de- 
fendants claim  title  under  this  deed  of  trust. 
On  the  8d  of  June,  1889,  the  said  Isaac  Furnas 
<€t  iiso,,  by  warranty  deed  of  that  date  duly 
executed  and  acknowledged,  and  recorded  on 
the  5th  day  of  June,  1889,  conveyed  to  Oliver 
D.  Bell  "all  of  the  streets  and  alleys  east  of 
the  middle  of  Webb  street  In  Hough  and 
Furnas'  addition  to  Webb  City,  Missouri,  or 
the  right  of  all  valuable  minerals  therein, 
together  with  the  right  to  mine  the  same,  as 
reserved  when  said  streets  and  alleys  were 
dedicated,  more  particularly  described  as 
follows,"  etc.  Afterwards,  Bell  and  wife 
conveyed  the  same  in  like  manner  to  plain- 
tiff, and  she  claims  title  under  this  deed  from 
Furnas,  so  that  Furnas  is  in  fact  the  common 
grantor  under  whom  both  claim,  and  from 
whom  the  plaintiff  derains  a  perfect  legal 
chain  of  title  to  the  premises  claimed,  unless 
those  premises  were  included  in  the  deed  of 
trust  previously  made  by  him  to  O'Keefe, 
under  which  the  defendants  claim.  As  the 
answer  was  simply  a  general  denial,  all  we 
have  to  deal  with  here  is  the  legal  title,  and, 
ss  the  action  is  ejectment,  the  plaintiff  can- 
not recover  unless  she  hold  the  legal  title. 
She  has  the  legal  title  unless  it  passed  to 
O'Keef  by  the  deed  of  trust.  If  it  did  so 
pass,  she  has  not  the  legal  title,  and,  so  far 
ss  this  inquirv  is  concerned,  it  makes  no 
difference  whether  that  title  is  in  the  defend- 
ants or  outstanding,  she  cannot  recover.  The 
<onlv  question  in  the  case  is  solved  when  it  is 
satisfactorily  determined  what  the  deed  of 
trust  did  actually  convey. 
*!  It  is  important  to  inquire,  first,  what  Fur- 
nas owned  in  respect  of  these  premises  when 
he  executed  the  ueed  of  trust.  He  certainly 
owned,  in  fee  simple  absolute,  all  that  part 
of  the  tract  east  of  the  middle  of  Webb  street 
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to  the  east  boundary  of  the  addition,  which 
included  the  whole  of  Allen  street  except  so 
much  thereof  as  was  granted  to  the  county 
for  public  purposes  in  the  deed  of  dedication. 
Just  as  he  ana  Hough  owned  it  before  the 
execution  of  that  deed.  While  in  this  in- 
stance a  plat  was  filed  with  the  deed,  and  as 
a  part  thereof,  it  was  not  purely  a  statutory 
dedication  (Gen.  Stat.  1865,  chap.  44),  but 
a  dedication  by  deed,  and  its  extent  must  be 
measured  by  the  terms  of  the  instrument. 
While  the  grant  to  the  public  was  not  of  a 
mere  easement  or  risht  of  wav  over  the  soil 
of  the  streets  and  alleys  as  laid  down  on  the 
plat,  neither  was  it  a  grant  of  the  whole  cor- 
pus of  the  material  defined  by  and  contained 
between  the  lines  of  those  thoroughfares ;  but, 
within  those  lines,  all  was  granted  tugus  ad 
it^eroB  except  the  ^valuable  mineral"  therein 
contained.  That  was  expressly  reserved  to  the 
grantor,  ''with  the  right  to  mine  the  same." 
There  can  be  no  question  that  the  grantees 
had  the  right  to  thus  divide  their  property, 
and  to  dispose  of  one  part  and  retain  the 
other.  *'A  man  entitlea  to  land  may  grant 
leases,  may  grant  exclusive  herbage,  as  riirht 
of  depasturing,  a  right  of  way,  of  a  righf  of 
game.  He  may  grant  the  mines  underneath, 
or  the  right  to  get  the  minerals,  and  other 
rights  in  and  over  the  property,  or  enjoyment 
of  it."  ''So,  the  ffrantees  of  mines  may  re- 
grant,  and  in  all  these  cases  the  grantee  may 
maintain  action  in  respect  of  the  rights 
granted."  8  Washb.  Real  Prop.  5th  ed.  p. 
861.  As  was  said  in  Wardell  v.  WaUan,  93 
Mo.  107,  111 :  ''Coal  and  minerals  in  place 
are  land,  and  may  be  conveyed  as  such,  and, 
when  thus  conveyed,  constitute  a  separate  and 
distinct  inheritance.  CaidtoeU  ▼.  PkUton,  31 
Pa.  475,  72  Am.  Dec.  760.  ...  A  res- 
ervation of  minerals  and  of  mining  riffhts  is 
construed  as  an  actual  grant  thcreor.  Marvin 
V.  Bremter  Iran  Min.  Qo,  55  N.  Y.  538,  14 
Am.  Rep.  832."  The  dedicators,  after  the 
grant,  retained  the  same  right  and  title  to 
all  the  "  valuable  mineral"  beneath  Allen  and 
the  other  streets  and  alleys  of  the  addition 
that  they  held  before  the  ffrant,  and  Furnas 
held  by  grant  all  their  title  to  that  mineral 
at  the  time  the  deed  ot  trust  was  executed. 
Did  it  pass  to  O'Keef  by  that  deed?  The 
land  conveyed  by  that  deed  is  described  by 
defined  boundaries,  the  metes  and  bounds  be- 
ing the  lines  of  each  lot  as  they  appear  on 
the  plat.  There  are  no  reservations  in  the 
deed;  within  those  boundaries  everything 
was  conveyed,  to  the  center  of  the  earth ;  and, 
more  than  this,  every  aopurtenance  thereto 
was  conveyed ;  besides  this,  nothing  was  in 
terms  conveyed.  The  property  in  controversy 
is  without  those  boundaries,  and,  unless  ap- 
purtenant thereto,  were  not  conveyed  by  the 
terms  of  the  deed.  "Appurtenance"  is  de- 
fined to  be  "a  thing  used  with,  and  related 
to  or  dependent  upon,  another  thing  more 
worthy,  and  agreeinff  in  its  nature  and  qual- 
ity with  the  thing  whereunto  it  is  appendant 
or  appurtenant.  The  term,  as  used  in  convey- 
ances, passes  nothing  but  the  land  and  such 
things  as  belong  thereto  and  are  part  of  the 
realty.  Therefore,  when  a  conveyance  is  of 
a  piece  of  land  defined  by  boundaries,  'with 
appurtenances,'  other  land  not  included  in 
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the  boundaries  will  not  paM  as  appurtenant 
to  the  grant.  All  that  can  be  claimed  as  em- 
braced in  the  word  'appurtenances*  are  ease- 
ments and  servitudes  necessary  to  the  enjoy- 
ment of  the  land  conTeyed. "  1  Am.  A  £ng. 
Encydop.  Law,  641,  and  notei.  It  is  obvious 
from  these  definitions  that  Furnas*  title  to  the 
**  valuable  mineral"  under  Allen  street  could 
not,  and  did  not,  pass  as  appurtenant  to  the 
lots  conveyed  in  the  deed  of  trust.  See  also 
Jackson  v.  Bathatoay,  15  Johns.  447,  8  Aol 
Dec.  268;  Bdrris  v.  fSUioU,  85  U.  8.  10  Pet. 
54,  9  L.  ed.  844;  Bucibv.  Squiers,  23  Vt.  484. 
In  fact,  counsel  for  defendants  do  not  so 
contend.  Their  contention  is  based  upon  two 
propositions:  First,  that  **by  the  filing  of 
the  plat  of  Hough  and  Furnas*  addition  to 
Webb  City  the  public  acouires  only  an  ease- 
ment in  the  streets  and  alievs,  the  owners  re- 
taining their  right  in  the  soil  for  all  purposes 
not  inconsistent  with  such  easement  -r  second, 
that  **  the  conveyance  of  a  city  lot  bounded 
on  a  street  always  carries  the  fee,  subject  to 
the  public  easement,  unless  there  be  an  ex- 
press reservation  to  the  contrary ;  and  the  res- 
ervation, to  be  effectual,  must  be  made  in  the 
deed  itself." 

The  first  of  these  propositions  totally 
ijEDores  the  deed,  and  treats  the  dedication  as 
a  purely  statutory  one ;  and,  even  if  it  could 
be  so  treated,  this  proposition  cannot  be 
maintained,  for  the  statute  provides  that  plata 
of  additions  such  as  this  was,  ''when  made, 
acknowledged,  certified,  and  filed  with  the 
recorder,  shall  be  a  sufficient  conveyance  to 
vest  the  fee  of  such  parcels  of  land  as  are 
therein  named,  described  or  intended  for  pub- 
lic uses,  in  such  town,  city  or  village,"  etc. 
So  that,  if  this  was  purely  a  statutory  dedica- 
tion by  plat,  the  city  acquired  more  than  a 
mere  easement  or  right  of  way  for  a  high- 
way ;  it  acquired  the  fee  in  trust  for  public 
uses.  But,  as  before  stated,  this  was  not  such 
a  dedication.  The  deed  cannot  be  ignored, 
and  the  extent  of  the  dedication  must  be 
measured  by  it.  "Although  the  effect  of  a 
statutory  dedication  may  he  to  grant  the  fee 
of  the  streets  to  the  corporation  in  trust  for 
the  public  uses,  vet,  unless  prohibited  by 
statute,  the  proprietor,  in  laying  out  a  town 
or  addition,  may  grant  the  easement  simply, 
and  reserve  the  minerals  therein."  Diu. 
Mun.  Corp.  4th  ed.  p.  740,  §  629.  Here  the 
grant  in  the  deed,  though  not  going  to  the 
extent  of  a  statutory  dedication  without  res- 
ervation, was,  as  we  have  seen,  the  grant  of 
more  than  an  easement.  It  was  a  grant  of  the 
fee :  of  an  estate  of  inheritance ;  of  the  whole 
soil  of  the  streets,  and  everything  thereunto 
belonging,  except  *'the  valuable  mineral 
therein  contained, "  and  the  right  to  mine  the 
same.  So  that  in  either  case  the  first  pro- 
position must  fall,  and  with  it  the  second, 
which  is  predicated  upon  it,  if  there  were  no 
other  faults  to  be  found  in  it.  But  the  second 
is  faulty  in  many  respects.  The  real  propo- 
sition which  the  learned  counsel  undertake  to 
cover  bv  these  two  propositions,  and  which 
the  authorities  cited  tend  to  sustain,  is  that 
where  an  owner  in  fee  of  a  tract  of  land  lays 
olT  thereon  an  addition  to  a  city  into  lots  and 
blocks,  divided  bv  streets  and  alleys,  and 
grants  to  the  public  by  deed  or  plat  a  simple 
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easement  or  right  of  way  therein,  and  after- 
wards conveys  one  of  the  lots  by  its  number 
as  designated  on  such  plat,  the  conveyance, 
in  the  absence  of  any  reservation  contained 
in  the  deed,  will  vest  the  fee  in  the  grantee 
to  the  middle  of  the  street  or  alley  on  whicb 
it  abuts,  and  he  may  enter  upon  the  street, 
and  appropriate  the  soil  thereof  to  his  owd 
use,  for  all  purposes  not  inconsistent  witb 
such  easement.  It  is  obvious  that  the  case  in 
hand  is  not  within  the  terms  of  this  proposi- 
tion when  thus  properly  stated.  In  order  to 
bring  it  within  these  terms,  it  is  necessary 
that,  at  the  time  the  deed  of  trust  was  exe- 
cuted, the  public  should  have  had  only  a 
simple  easement  or  right  of  way,  and  that 
Furnas  should  have  been  the  owner  in  fee  of 
the  land  over  which  the  public  had  such 
right.  But,  as  we  have  seen,  he  was  not  the 
owner  in  fee  of  the  land  over  which  the  pub-  ~ 
lie  had  such  easement  or  right  of  way,  havin|p 
theretofore  conveyed  it  by  his  deed  to  the 
county,  and,  instead  of  tiie  public  having- 
a  mere  easement  over  it,  the  lee  thereof  waa 
held  by  the  county  or  city  in  trust  for  the 
public  use.  That  the  fee  thus  conveyed  was 
only  a  conditional  fee,  liable  to  be  defeated 
by  a  discontinuance  of  the  use  of  the  soil  for 
the  public  purpose  for  which  it  was  granted, 
in  which  event  there  might  be  a  reverter  of 
the  fee,  does  not  change  the  fact  that  by  the 
deed  of  dedication  and  plat  the  fee  passed ; 
and  in  such  case,  under  a  statute  of  Iowa  of 
similar  import  to  ours,  it  was  held  that 
''neither  the  original  proprietor  nor  his  gran- 
tees have  the  right  to  the  subterraneous  de- 
posits of  coal  within  the  limits  of  sndi 
streets,  and  the  corporation  may  maintain  an. 
action  against  him  for  coal  mined  and  taken 
by  him  from  beneath  the  same."  Des  Moines^ 
V.  Hall,  24  Iowa,  285;  distinguished  from 
Dubuque  ▼.  Benscm,  28  Iowa,  248,  in  the 
opinion  in  the  latter  case.  Of  like  purport 
is  the  case  of  Matthieuen  d  H,  Zinc  Go.  v. 
La  8alU,  117  111.  411,  in  which  Schoifield,  J., 
disposes  of  the  possible  distinction  suggested 
between  the  rights  of  the  lot  owner  in  casea 
where  a  fee  simple  absolute  is  vested  in  the 
municipality  and  those  where  a  base  or  de- 
terminable Tee  is  BO  vested,  in  the  following 
language :  *'The  title  vested  in  the  town  by 
the  statutory  dedication  is  absolute  for  the 
purpose  of  the  statutory  trust,  until  the  street 
shall  be  subsequently  vacated,  when  it  will 
reveit  to  the  dedicator,  or,  it  may  be,  in  casea 
like  the  present,  to  the  aidjacent  lot  owner. 
Possibly  at  some  time  in  the  future  there 
may  be  a  reverter,  but  this  is  no  reversion. 
4  Kent.  Com.  8th  ed.  872. 

"It  is  too  palpable  for  argument  that,  until 
there  is  a  reverter,  the  lot  owner  can  have  no- 
greater  right  to  enter  upon  and  appropriate 
the  soil  and  minerals  of  the  street  to  his  per- 
sonal use  than  a  stranger,  because  his  right 
can  only  commence  in  the  event,  and  at  the 
time,  the  right  of  the  town  has  ended. "  Of 
course,  there  is  not,  and  never  can  be,  a 
reverter  of  the  subject-matter  of  this  suit, 
since  there  can  be  a  reversion  only  of  that 
which  has  been  granted,  and  it  was  never 
granted.  There  may  be  hereafter  a  reversion 
of  the  soil  in  which  a  fee  was  granted  to  the 
city,  bat  such  reversion  cannot  include  the 
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"Taluable  mineral,*  which  was  excepted 
from  the  giant.  This  matter  is  alluded  to 
simply  because  of  the  assumption  in  defend- 
ants* contention,  that  under  the  deed  in  this 
case,  or  even  under  a  purely  statutor]|r  dedica- 
tion, nothing  more  passes  to  the  municipality 
or  the  public  than  a  mere  easement,  which 
seems  to  have  nothing  more  to  rest  upon  than 
another  assumption  uiat  a  determinable  fee, 
such  as  the  statute  Tests,  is  no  more  than  a 
mere  easement.  The  fact  is,  the  lot  owner's 
rights  under  the  rule,  whatever  they  may  be, 
grow  wholly  out  of  the  thing  granted  by  the 
dedicator,  and  the  relation  which  he  and  tlie 
dedicator  sustain  to  that  thing,  and  not  to 
anything  reserved.  And  the  arbitrarj^  com- 
mon-law rule  of  construction  by  which  the 
deed  of  a  grantee  of  a  lot  to  be  extended 
beyond  the  limits  of  the  grant  to  the  middle 
of  the  street  is  and  ought  to  be  strictly 
limited,  so  far  as  the  grantor  and  those  claim- 
ing under  him  are  concerned,  to  tbe  subject- 
matter  of  the  grant,  which  in  this  case  was 
tbe  soil  of  the  street,  and  not  the  valuable 
mineral  therein  contained;  and  whatever 
principle  he  relied  upon  to  sustain  the  pro- 
priety of  the  rule,  whether  presumed  intent 
of  the  parties  or  grounds  of  public  policy, 
there  is  no  difficulty  in  maintaining  the  pro- 
priety of  such  limitation.  Ancient  common- 
law  rules  of  construction  should  be  applied* 
in  the  light  of  the  age  in  which  we  live. 
As  was  happily  remarked  by  the  chief  justice 
of  Pennsylvania,  in  the  recent  case  of  Oha/r- 
tien  OoaiCo,  t.  Mtll(m,  15d  Pa.  286,  18  L. 
R.  A.  702  (decided  January  9,  1893),  in  re- 
gard to  another  rule  of  the  common  law : 
^It  is  the  crowning  merit  of  the  common  law 
that  it  is  not  composed  of  ironclad  rules,  but 
may  be  modified,  to  a  reasonable  extent,  to 
meet  new  questions  as  they  arise.  This  may 
be  called  the  expansive  property  of  the  com- 
mon law.  Mining  rights  are  peculiar,  and 
exist  from  necessity,  and  the  necessity  must 
be  recognized,  and  the  rights  of  mine  and 
land  owners  adjusted  and  protected  accord- 
ingly. The  mining  of  coal  and  other  minerals 
is  constantly  developing  new  principles. 
Formerly,  a  man  who  owned  the  surface 
owned  it  to  the  center  of  the  earth ;  now,  the 
surface  of  the  land  may  be  separated  from 
the  different  strata  underneath  it,  and  there 
may  be  as  many  different  owners  as  there  are 
strata.  LiUibridoe  v.  Laekatoanna  CM  Co., 
148  Pa.  298,  18  L.  R.  A.  627.  ...  In 
the  earlier  days  of  the  common  law  the  at- 
tention of  buyers  and  sellers,  and  therefore 
the  attention  of  the  courts,  was  fixed  upon 
the  surface.  He  who  owned  the  surface  owned 
all  that  mw  upon  it,  and  all  that  was  buried 
beneath  it.  His  title  extended  upward  to  the 
clouds,  and  downward  to  the  the  earth's 
center.  The  value  of  his  estate  lay,  however, 
in  the  arable  qualities  of  the  surface,  and 
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with  raze  exceptions  the  income  derived  from 
it  was  the  result  of  agriculture. "  It  was  upon 
the  surface  that  the  judicial  mind,'  as  well  as 
the  minds  of  the  owners  of  real  estate,  were 
fixed  in  early  times,  when  the  rule  under 
consideration  was  adopted  and  applied  to 
estates,  in  order  that  the  symmetry  of  those 
estates  might  be  maintained,  and  that  strips 
in  use  as  highways  at  the  time  of  the  grant, 
and  long  regarded  as  the  actual  boundaries 
between  those  estates,  might  not  become,  in 
case  of  abandonment,  the  unprofitable  heritage 
of  a  stranger  to  those  estates,  who  could  sub- 
ject the  owners  thereof  to  insufferable  incon- 
venience by  reason  of  his  ownership  in  case 
of  reverter.  The  estate  which  Isaac  Furnas 
held  in  all  the  valuable  mineral  beneath  Allen 
street  at  the  time  he  executed  the  deed  of 
trust  to  0*Keef  was  exactly  the  same  estate 
that  he  and  Houeh  held  when  they  dedicated 
the  streets  and  alleys  of  Webb  City  to  tbe 

fiublic.  By  their  deed,  placed  upoii  the  pub- 
ic records,  they  separated  that  estate  from 
the  streets  and  alleys,  and  from  all  the  soil 
beneath  them.  By  the  subsemient  deed  of 
Hough  to  Furnas,  in  which  Hough  relin- 
quished to  Furnas  his  undivided  half  interest 
in  the  mineral,  the  separation  of  that  estate 
from  the  soil  of  the  street  was  again  asserted 
and  published  upon  the  public  records.  In 
the  face  of  these  acts  of  Furnas,  it  would  be 
folly  to  say  that  he  actually  intended,* when 
conveying  a  lot  abutting  on  the  street,  to 
convey  also  a  property  so  carefully  reserved 
and  separated  from  such  lot,  or  that  the  gran- 
tee of  the  lot  could  have  supposed  that  was 
his  intention  by  the  terms  of  the  grant,  with 
this  distinct  and  notable  separation  staring 
him  in  the  face  upon  the  public  records  of 
the  title  he  was  about  to  purchase.  The  fact 
is,  this  property  so  separated,  and  afterwards 
convey^  to  the  plaintiff's  grantor,  is  neither 
within  the  letter  nor  spirit  of  the  common-law 
rule  by  which  it  is  sought  to  be  included . 
within  the  boundaries  of  the  lots  conveyed 
in  the  deed  of  trust.  That  rule  is  satisfied 
when  the  grantee  ffets  the  lots  conveyed  to 
him,  with  all  the  rights  and  privileges  in  the 
streets  that  belong  to  an  abutting  proprietor 
who  does  not  own  the  soil  of  the  streets  and 
alleys,  but  who,  in  case  of  an  abandonment, 
may  have  a  reversionary  interest  in  fee  in  all 
of  the  soil  that  was  actually  granted  to  the 
public,  to  the  middle  line  of  the  street  on 
which  his  lot  abuts,  but  who  merely,  as  lot 
owner,  can  never  have  any  reversionary  in* 
terest  in  the  valuable  mineral  therein  con- 
tained, which  was  never  granted  for  the  pur- 
poses of  such  streets  and  alleys,  but  was 
expressly  reserved  therefrom.  Tlie  judgment 
ought  to  have  been  for  the  plaintiff  and  it 
therefore  reversed,  and  the  cause  remanded, 
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1*  The  MlAsonii  doctrine  that  a  city 
maj  authorise  a  railroad  track  in  a 
street  does  not  extend  to  the  allowanoe  of  a 
practical  mooopoly  of  the  street  by  the  railroad. 

8.  A  city  cannot  authorise  a  steam  rail- 
road in  a  narrow  hifrhway  devoted  to 
wholesale  business,  when  the  operation  of 
the  railroad  virtually  destroys  the  use  of  the 
street  for  street  purposes  at  least  three  and  one 
half  hours  every  day  between  7  A.  M.  and  6  P.  M., 
and  the  city  charter  declares  that  no  railroad 
shall  be  so  constructed  as  to  prevent  the  public 
from  using  any  street,  while  the  general  law  pro- 
hibits railroads  from  impairing  the  usefulness  of 
a  street. 

(May  24, 1894.) 

APPEAL  by  defendant  from  a  judenrieDt  of 
the  St.  Louis  Circuit  Court  en  Joining  it 
from  operating  a  railway  in  the  street  in  front 
of  complainant's  premises.    Affirmed, 

Statement  by  Oantt»  P.  J,: 

This  is  a  proceeding  for  an  injunction,  by 
plaintiffs,  who  are  abutting  property  owners 
on  Coil  ins  street,  in  the  city  of  St.  Louis, 
between  Franklin  avenue  and  Carr  street,  to 
prevent  the  defendant,  a  steam  railway  com- 
pany, from  constructing,  maintaining,  and 
operating  its  railway  along  Collins  street, 
between  Caicr  street  and  Franklin  avenue, 
with  a  prayer  for  general  relief.  The  peti- 
tion alleges:  That  the  plaintiffs  are  the 
owners  of  certain  described  property  on  Col- 
lins street,  between  Carr  street  and  Franklin 
avenue.  That  this  property  is  valuable,— is 
worth  more  than  $dO,000 :  and  that  its  access 
,to  Collins  street  is  an  important  element  in 
its  value,  and  that  it  is  covered  with  perma- 
nent buildings.  That  the  defendant,  by  or- 
dinance of  the  city  of  St.  Louis,  No.  15,816, 
approved  Septeml^er  8,  1890,  was  granted 
permission  to  construct,  maintain,  and  oper- 
ate a  branch  of  its  road,  with  a  single  track, 
along  Collins  street,  in  front  of  the  plain- 
tiff's property,  and  elsewhere,  as  specified  in 
the  ordinance.  The  ordinance  itself  is  set 
oat  in  hoc  terba.  That  Collins  street,  be- 
tween Carr  street  and  Franklin  avenue,  and 
in  front  of  the  plaintiffs'  property,  is  a  nar- 
row street,  having  a  width  from  building 
line  to  building  line  of  40  feet,  and  a  side- 
walk on  each  side  of  the  street  8  feet  in 
width,  leaving  a  roadway  of  24  feet.  That 
the  defendant  has  constructed  and  laid  down 
on  the  east  half  of  the  roadway  of  Collins 
street,  in  front  of  plaintiffs'  property,  a  sin- 


gle railway  track,  under  the  alleged  author- 
ity of  the  ordinance  aforesaid,  but  has  not, 
up  to  the  time  of  the  filing  of  the  petition, 
commenced  operating  locomotives,  cars,  and 
trains  thereon,  and  that  it  now  threatens  and 
purposes  so  to  do,  unless  restrained  by  the 
process  of  the  court.  That  the  defendant  is 
engaged  in  laying  and  construcing  a  second 
railway  track'on  the  west  half  of  the  road- 
way of  Collins  street,  in  front  of  plaintiffs' 
property,  by  virtue  of  a  permit  given  by  the 
mayor  of  the  city  of  St.  Louis,  under  date 
May  21,  1891.  This  permit  is  set  out  in  Jiac 
verba.  That  this  permit  has  no  legal  force 
or  effect,  and  is  void.  That  this  construc- 
tion, maintenance,  and  operation  of  said  rail- 
way tracks,  or  either  of  them,  along  Collins 
street,  in  front  of  plaintiffs'  property,  will 
hinder  and  prevent  the  public  from  using 
the  street;  will  exclude  travel,  passage,  and 
business  therefrom;  will  exclude  all  vehi- 
cles, and  will  destroy  the  use  of  the  street 
as  a  public  thoroughfare.  And  plaintiffs 
charge  that  the  character  of  Collins  street, 
between  Carr  street  and  Franklin  avenue,  is 
such  that  the  railway  tracks  thereon,  or  either 
of  them,  cannot  be  operated  without  prevent- 
ing the  public  from  usinff  the  street,  and 
that,  under  the  laws,  the  city  of  St.  Louis 
cannot,  nor  can  its  mayor  or  municipal  as- 
sembly, authorize  such  use  of  a  street  as  will 
destroy  its  use  as  a  public  thoroughfare ;  and 
that  Ordinance  15,816,  so  far  as  it  attempts 
to  authorize  the  construction,  maintenance, 
and  operation  of  a  st«am  railway  track  in 
Collins  street,  is  absolutely  null  and  void. 
Plaintiffs  state  that  by  reason  of  the  con- 
struction, maintenance,  and  operation  of 
said  railway  tracks,  or  either  of  them,  at 
the  poiiits  named,  their  property  will  be 
greatly  depreciated  and  damaged  in  its  sell- 
ing and  rental  value,  and  the  damages  which 
will  accrue  to  them  will  differ  in  degree  and 
kind  from  those  which  will  accrue  to  other 
members  of  the  community,  or  to  the  public 
at  large,  from  the  same  causes.  .They  pray, 
therefore,  that  the  defendant  may  be  forever 
enjoined  from  constructing,  maintaining, 
and  operating  the  said  railway  tracks,  or  ei- 
ther of  them,  along  Collins  street,  between 
Carr  street  and  Franklin  avenue,  and  for  such 
other  relief  as  they  may  be  entitled  to.  To 
this  petition  the  aefendant  filed  an  answer, 
in  which  it  admits  that  it  is  a  corporate  ex- 
istence as  a  railroad  company,  under  the  laws 
of  the  state  of  Missouri,  and  that  it  is  en- 
gaged in  maintaining  and  operating  a  steam 
railway,  as  alleged  in  the  petition.  Every 
other  matter  contained  and  set  forth  in  the 
petition  is  denied.  By  way  of  further  an- 
swer defendant  states  that  the  Korth  Missouri 
Railroad  Company  was  a  railway  corporation 
duly  organized  by  special  act  of  the  general 


NOTS.— The  present  case  adds  to  the  defloition  of 
the  rlprhts  of  the  public  in  public  streets.  Recent 
cases  have  developed  the  law  on  this  subject  very 
materially. 

As  to  lease  of  portion  of  street  to  hucksters,  see 
Schopp  V.  St.  Louis  (Mo.)  20  L.  R.  A.  788. 

As  to  allowing  private  railroad  on  highway,  see 
Oustafton  v.  Hamm  rlOnD.)  22  L.  B.  A.  666. 

As  to  use  for  area  and  basement  stairways,  see 
Bmith  V.  McDowell  (lU.)  22  L.  R.  A.  806. 
24  L.  R.  A. 


For  injury  to  abutter's  easements  by  railroad  in 
street,  see  Efrerer  v.  New  York  Cent,  ft  H.  R.  R.  Co- 
(N.  Y.)  14  L.  R.  A.  881,  and  note ;  Spencer  v.  Metro- 
politan Street  R.  Co.  (Mo.)  22  L.  R.  A.  6tt8:  White  ▼. 
Northwestern  N.  C.  R.  Co.  (N.  C.)  22  L.  R.  A.  627: 
Jones  V.  Brie  ft  W,  V.  R.  Co.  (Pa.)  17  L.  R.  A.  7M. 
Rauenstein  v.  New  York.  L.  ft  W.  B.  Co.  (N.  Y.I  IS 
L.R.A.768. 
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embly  of  the  state  of  Missouri  entitled 
"An  act  to  incorporate  the  North  Missouri 
Railroad  Company, "  and  approved  March  8. 
1851,  and  '^  An  act  to  amend  an  act  entitled 
'An  act  to  incorporate  the  North  Missouri 
Railroad  Company  ;'  "  which  amendatory  act 
was  approved  January  7,  1858.  That  under 
and  by  virtue  of  section  11  of  said  Act  of 
March  8,  1851,  the  North  Missouri  Railroad 
Company  was  dulv  empowered  to  build  its 
railroad  along  and  upon  any  street  or  any 
road  or  wharf  of  any  town  or  city,  and  over 
a  stream  or  highway,  in  the  state  of  Mis- 
souri ;  and  that  under  and  by  virtue  of  sec- 
tion 9  of  the  Act  of  January  7,  1853,  said 
company  was  authorized  to  locate,  construct, 
and  operate  a  railroad  from  the  city  of  St. 
Charles  to  the  northern  boundary  line  of  the 
state  of  Missouri,  and  from  the  city  of  St. 
Charles  to  any  point  In  the  city  of  St.  Louis, 
and  also  to  construct  and  operate  lateral  or 
branch  railroads  to  any  point.  The  answer 
alleges  that  the  Wabash  Railroad  Company 
is  the  successor  to  the  North  Missouri  Rail- 
road Company,  and  is  entitled  to  all  its 
rights,  privileges,  and  franchises,  and  the 
various  links  in  chain  of  title  from  the  North 
Missouri  Railroad  Compauy  to  the  Wabash 
Railroad  Company  are  set  forth  in  answer, 
hut,  as  no  question  is  made  in  the  case  with 
respect  to  these,  they  need  not  be  repeated 
here.  The  answer  also  pleads  and  sets  out 
ordinance  of  the  city  of  St.  Louis  No.  15.816, 
and  the  permit  of  the  mayor,  dated  21st  day 
of  May,  1891.  It  is  further  set  out  that,  in 
pursuance  of  the  authority  conferred  by  the 
special  act  of  the  legislature  of  the  state  of 
Missouri,  hereinbefore  referred  to,  and  by 
virtue  of  the  general  laws  of  the  state  and 
the  ordinance  of  the  city  of  St.  Louis,  the 
defendant  did  construct  and  now  operates  a 
branch  of  its  railroad  in  the  state  of  Missouri 
along  and  upon  Collins  street  in  the  city  of 
St.  I^uis.  The  plaintiffs  filed  a  reply,  deny- 
ing all  the  allej^ations  and  answer,  and  af- 
firmativelv  setting  up  that  the  special  acts 
of  the  legislature  pleaded  in  the  answer  con- 
stitute no  defense  to  the  plaintiffs'  cause  of 
action,  because  the  defendant  had  so  con- 
structed its  railroad  along  Collins  street,  from 
Carr  street  to  Franklin  avenue,  that  the  pub- 
lic are  prevented  from  using  the  street,  and 
that  it  was  forbidden  to  do  this  by  the  spe- 
cial acts  of  the  legislature  referred  to.  Fur- 
ther, the  reply  sets  up  that  the  defendant  is 
not  entitled  to  construct  railroad  tracks  on 
the  streets  of  St.  Louis  without  the  consent 
of  the  city  of  St.  Louis  given  by  ordinance, 
and  that  with  such  consent  it  cannot  con- 
struct such  tracks  in  any  such  streets,  if  they 
will  prevent  the  public  from  using  them ; 
and  the  ordinance  and  the  mayor's  permit 
referred  to  are  invalid,  because  the  railway 
of  Collins  street,  between  Carr  street  and 
Franklin  avenue,  to  which  wagons  and  vehi- 
cles are  restricted  and  confined  to  their  pas- 
sage along  the  street,  has  a  width  of  only  24 
feet,  and  the  effect  of  the  railroad  tracks 
thereon  is  to  prevent  the  public  from  using 
the  street,  and  to  destroy  the  same  as  a  thor- 
oughfare. Judgment  is  prayed  for  as  in  the 
petition.  This  action  was  commenced  in  the 
circuit  oourt  of  the  city  of  St.  Louis  on  June 
84  L.a  A. 


1,  1891.  No  preliminary  injunction  was 
asked  or  obtained.  The  cause  was  heard  in 
December,  1891,  and  on  March  8,  1892,  a  de- 
cree was  rendered,  perpetually  enjoin  in  e  the 
defendant  from  operating  with  cars  ana  lo- 
comotives the  said  railway  tracks  on  Collins 
street  in  the  city  of  St.  Louis,  between  Carr 
street  and  Franklin  avenue.  From  that  de- 
cree this  appeal  is  taken. 


MestTM.  F.  W.  Lehmann  and  George  8. 
Orover*  for  appellant: 

The  charter  of  the  North  Missouri  Railroad 
Company,  and  also  the  ordinance  of  the  city 
of  St.  Louis,  authorized  the  construction  of 
the  main  track  and  siding  in  Collins  street 

Black  V.  Philadelphia  A  R.  H.  Co.  58  Pa. 
249;  New  Orleans  A  0.  B.  Co.  v.  Municipaliiy 
No,  2  of  New  Orleans,  1  La.  Ann.  128. 

The  charter  and  ordinance  in  question  were 
valid  acts  of  legislative  authority,  and  the  use 
of  streets  authorized  by  them  is  a  public  use, 
consistent  with  the  purposes  for  which  streeta 
are  dedicated  or  established. 

Morris  dE.  R  Co.  v.  Newark,  10  N.  J.  Eq, 
852;  Philadelphia  db  T.  R.  Co*s  Case,  6  Whart. 
25;  Atlantic  db  P.  R.  Co.  v.  81,  Louis,  66  Mo. 
228;  Julia  Bldg.  Asso.  v.  BeU  Teleph,  Co,  88 
Mo.  258,  57  Am.  Rep.  898;  Belcher  Sugar  Rtf. 
Co,  V.  8t.  Ixniis  Grain  JSlevator  Co.  82  Mo. 
121;  8t.  Louis  Trantfer  R.  Co.  v.  St.  Louis  Mer- 
chants  Bridge  Terminal  R,  Co.  Ill  Mo.  666; 
Com.  V.  EHe  dh  N.  E.  R.  Co.  27  Pa.  857,57 
Am.  Dec.  471. 

The  obstruction  to  the  use  of  the  streets  by 
the  general  public,  forbidden  b^  the  law  to  the 
railroad  company,  is  that  resulting  from  struc- 
tures which  present  permanent  physical  obsta- 
cles to  free  passage  along  the  street,  and  is  not 
the  interference  or  impediment  to  free  general 
use  resulUog  from  railway  travel  and'  trans- 
portation over  the  street. 

Lackland  v.  North  Missouri  R  Co.  81  Ma 
180;  P&rter  v.  North  Missouri  R.  Co.  88  Mo. 
128;  Lackland  v.  North  Missouri  R.  Co.  84  Mo. 
259;  Randle  v.  Pacific  Railway,  65  Mo.  825; 
Cross  V.  Ft.  Louis,  K.  C,  db  N.  R.  Co.  Tt  Mo. 
818;  Smith  v.  Kansas  City,  St.  J.  dh  C.  B.  R. 
Co.  98  Mo.  20;  Benry  Qaus  dbSons  Mfg.  Co.  v. 
81,  Louis,  K.  dkN.W.R.  Co.  18  L.  B.  A.  889, 
118  Mo.  808. 

Whether  a  particular  street  may  properly  be 
used  for  railway  purposes,  is  an  administra- 
tive rather  than  a  judicial  question. 

St.  Louis,  L  M.  db  &.  R.  Co.  v.  St.  Louis,  93 
Mo.  160. 

Under  the  pleadings  in  this  case  the  plaintiffs 
were  not  entitled  to  relief,  because  of  the  man- 
ner in  which  the  defendant  used  or  operated 
its  tracks. 

Benry  Qaus  db  Sons  Mfg,  Co.  ▼.  Si.  Louis,  K. 
db  N  W.  R.  Co.  supra. 

If  the  mode  of  the  use  made  of  the  street 
by  defendant  was  wrongful,  that  would  not 
authorize  an  injunction  preventing  any  and  all 
use  of  the  street  by  it. 

The  construction  of  the  railroad  in  question 
having  been  authorized  by  the  state  and  mu- 
nicipal authorities,  an  injunction  against  such 
construction  will  not  be  issued  at  the  suit  of 
private  individuals,  and  particularly  so  where 
they  have  no  special  Uiterest  in  the  matter. 


I'mn  mw.  1j,  im.  vo.  ▼.  nan,  i4i  lu.  w; 
BudA  Y.  at.  Louis,  98  Mo.  408. 

Mr.  l^verett  Bell,  for  respondents: 

Seclion  2548  of  the  General  Statutes  provides 
ttiat  corporations  formed  under  article  2  are 
iot  authorized  to  construct  a  railroad  upon  or 
across  any  street  in  a  city  without  the  assent 
of  the  corporate  authorities  of  the  city. 

1  ReT.  Stat.  639. 

The  appellant  is  a  corporation,  created  in 
1889,  under  the  general  laws  of  the  state.  It 
is  amenable  to  the  above  provisioD  and  cannot 
claim  exemption  on  the  ground  that  it  has 
purchased  the  privileges  and  franchises  of  the 
North  Missouri  Railroad  Company  contained 
in  its  charter  of  March  8,  1851. 

Owen  V.  8t.  LouU  d  £L  P.  R.  Ch.  8S  Mo. 
464;  8i.  Louis  v.  Missouri  Pae.  B,  Co.  114  Mo. 
25. 

Ordinance  15,816  by  its  terms  purports  to 
authorize  a  single  tracK  on  Collins  street,  be- 
tween Carr  street  and  Franklin  avenue,  and 
the  appellant  has  constructed  two  tracks  and 
two  switches  on  the  street  and  is  making  use 
of  the  street  as  a  car-yard  and  passenger  sta- 
tion in  violation  of  law. 

Dubaeh  v.  Hannibal  d  Si.  J.  B.  Co.  89  Mo. 
488. 

In  Com.  V.  Franlrfbrt,  92  Ky.  149.  it  was 
held  that  a  railroad  company  could  not  acquire 
the  right  to  operate  a  track  through  an  alley 
sixteen  feet  wide,  the  space  required  to  run 
the  cars  on  the  track  being  from  nine  to  nine 
and  one  half  feet  in  width. 

See  Lexington  d  0.  R.  Co.  v.  Applegats,  8 
Dana.  294.  88  Am.  Dec.  497;  Ootby  v.  (hoens- 
boro  d  B.  B  Co.  10  Bush.  288;  RutUes  v.  Cov- 
ington, 10  Ey.  L.  Rep.  766. 

In  no  event  is  the  appellant  authorized  to 
use  Collins  street  as  a  car  yard  for  switching 
cars,  or  as  a  passenger  station. 

Lackland  v.  North  Missouri  R.  Co.  81  Mo. 
180;  OliekY.  Baltimore  d  0.  B.  Co.  8  Mackey, 
412;  Fitzgerald  v.  Baltimore  d  P.  B.  Co.  Id. 
518. 

OaAtt,  P.  /.,  delivered  the  opinion  of  the 
court: 

The  uncontroverted  facts  are  that  the  plain- 
tiffs own  property  in  St.  Louis  on  the  east 
side  of  Collins  street,  between  Franklin  ave- 
nue and  Carr  street,  extending  eastwardly  to 
Second  street,  of  the  value  of  about  $30,000, 
covered  by  permanent  structures,  and  rented 
for  business  purposes.  Collins  street,  be- 
tween Franklin  avenue  and  Carr  street,  has 
a  width  of  40  feet  between  the  building  lines, 
with  sidewalk  8  feet  wide  on  each  side,  with 
a  roadway  only  24  feet  in  width.  The  Wa- 
bash Railway  Company  is  a  railroad  corpora- 
tion organized  under  the  general  railroad 
law  of  this  state  in  1889,  and  is  the  grantee 
of  the  North  Missouri  Railroad  Company, 
which  was  chartered  by  special  act  of  the 
general  assembly  March  8,  1851.  Between 
the  institution  of  this  action  and  the  trial  in 
the  circuit  court,  the  defendant  laid  its  rail- 
road tracks  in  Collins  street,  and  employed 
the  street  to  receive  and  discharge  passengers 
from  its  passenger  trains.  It  claimed  the 
right  to  do  this  under  the  charter  of  the 
North  Missouri  Railroad,  its  predecessor, 
and  under  an  ordinance  of  the  municipal  as- 1 
tih.R.JL. 


semojy  oi  »t.  LiOuis  (jno.  10,010),  approved 
September  8,  1890,  and  under  the  permit  of 
the  mayor  of  St.  Louis,  of  date  May  21,  1891. 
In  front  of  the  plaintiffs'  property  the  de- 
fendant laid  a  double  track  for  its  railway 
along  Collins  street  The  distance  between 
the  east  rail  and  the  curbstone  in  front  of 
respondents'  property  is  three  feet  and  six 
inclies  as  to  one  lot  of  ground  and  three  feet 
eight  inches  as  to  the  other.  The  tracks  are 
seven  feet  apart,  and  on  the  west  side  of  the 
street  the  western  rail  is  three  feet  and  four 
inches  from  tlie  curb  line.  From  Carr  street 
southwardly  125  feet  the  track  is  a  single 
track  in  the  center  of  the  street  to  a  switch, 
and  thence  southwardly  with  a  double  track 
484  feet  to  a  switch,  and  thence  265  feet 
southwardly  with  a  single  track  to  Franklin 
avenue,  the  southern  terminus  of  the  road. 
There  are  seven  trains  a  day,  operated  over 
this  line,  namely,  at  7  o'clock,  8,  8 :45,  and 
10 :45  in  the  forenoon,  and  at  4,  5 :45  and  6 
o'clock  in  the  afternoon.  Each  train  oc- 
cupies the  street  for  twenty  or  thirty  minutes, 
and  is  switched  as  it  comes  in,  making  use 
of  the  two  tracks  for  the  purpose.  There  is 
a  night  train  at  11  o'clock  on  two  evenings 
of  the  week,  on  which  occasions  the  train 
stands  in  the  street  from  8  to  11  o'clock. 
The  testimony  is  uncontradicted  and  con- 
vincing to  the  effect  that  traffic  is  excluded 
from  the  street  durine  the  occupation  of  the 
same  bv  the  cars,  and  that  the  business  of 
the  railroad  companv  and  of  the  public  can- 
not be  carried  on  there  at  the  same  (ime. 
When  the  railroad  company  makes  use  of  the 
street,  the  public  traffic  by  all  others  is  ex- 
cluded, and  this  covers  a  period  of  three  and 
one  half  hours  every  day  between  7  A.  M. 
and  6  P.  M.  The  two  cannot  exist  and  be 
carried  on  at  the  same  time.  Where  the  sin- 
gle track  exists,  the  space  between  it  and  the 
sidewalk  is  nine  feet  and  a  fraction,  and 
freight  wagons  cannot  pass  a  train  on  this 
single  track  with  safety.  It  also  appeal^ 
that  respondents*  property  is  damaged  in  its 
rental  and  salable  value  by  the  presence  of 
the  cars  on  the  street.  The  tracks  are  laid 
to  the  grade  of  the  street,  and  constitute  no 
material  obstruction,  save  when  occupied  by 
trains.  There  is  nothing  in  the  ordinance 
limiting  the  company's  riglit  to  run  trains 
at  any  and  all  times  of  day  or  night.  The 
ordinance  No.  15.816  authorizes  the  company 
to  construct,  maintain,  and  operate  a  branch 
of  its  railroad  with  single  track  and  neces- 
saiy  sidings  and  turnouts  over  the  following 
route :  **  Along  Second  street,  crossing  North 
Market,  Monroe,  Exchange,  Madison,  Cham- 
bers, Tyler,  La  Beaume,  Bogy,  Mound. 
Howard,  and  MuUanphy  streets,  acroas  city 
block  264.  across  Florida  street,  thence  down 
Collins  street,  across  Cass  avenue.  Bates, 
O'Fallon.  Ashley,  Biddle,  Car  and  Cherry 
streets,  through  the  alley  in  block  68,  across 
Morgan,  through  the  alley  in  block  67,  across 
Christy  avenue,  and  across  block  66.  and  all 
intervening  alleys,  to  a  proper  connection 
with  the  tracks  of  the  St.  Louis  Bridge  A 
Tunnel  Railway  Company.  The  construc- 
tion of  the  aforesaid  tracks  shall  be  subject 
to  the  approval  of  the  street  commissioner, 
and  said  tracks  shall  be  laid  to  conform  to 


Dopoly  in  defendant  in  the  use  of  this  street. 
No  restriction  is  placed  upon  the  number  of 
trains  or  the  time  within  wliich  they  may 
be  operated.  The  roadway  is  only  24  feet. 
In  this  narrow  space  defendant  has  been  per- 
mitted, under  this  ordinance,  to  lay  two 
tracks,  each  4  feet  8  inches  wide.  The  dis- 
tance between  the  east  rail  and  the  curb- 
stone in  front  of  plaintiff's  property,  is  3 
feet  and  6  inches  as  to  one  lot,  and  8  feet  8 
inches  as  to  the  other.  The  tracks  arc  7  feet 
apart,  and  on  the  west  side  of  the  street  the 
western  rail  is  8  feet  and  4  inches  from  the 
curb  line.  These  double  tracks  extend  a 
distance  of  484  feet,  witli  switches  at  either 
end.  The  company  has  stopped  at  Franklin 
avenue,  and  receives  and  discharges  its  pas- 
sengers in  the  street  at  this  |>oint.  At  the 
time  of  the  trial  it  was  operating  four  trains 
in  the  forenoon,  to  wit,  at  7  o'clpck,  8 
o'clock,  8:45,  and  10:45  o'clock  respectively. 
That  the  defendant  regards  its  right  in  that 
street  as  paramount  to'the  plaintiffs*  and  the 

Sublic  is  very  evident  from  the  testimony  of 
[r.  Blake,  the  president  of  the  Sligo  Iron 
Stone  Company,  which  occupies  Nos.  945  and 
953  Second  street,  extending  back  to  Collins 
street.  He  testifies  that  the  operation  of  the 
road  had  caused  a  serious  damage  to  his  com- 
pany ;  that  OD  one  occasion  they  had  a  load 
of  angle  Iron  which  was  so  long  that  they 
were  compelled  to  use  an  extra  set  of  wheels 
to  keep  it  from  dragging.  The  team  had 
driven  up  to  their  doors  on  Collins  street, 
and  they  were  unloading  it.  A  train  of  de- 
fendant came  in,  and  the  train  men  directed 
the  iron  company  to  move  its  wagon,  and 
were  told  they  could  not  do  it,  and  the  rail- 
road company's  agents  procured  a  policeman, 
who  oompelled  them  to  move  the  wagon. 
They  could  not  turn  around.  The  street  was 
too  narrow,  and  were  compelled  to  pull  the 
load  around  the  block.  In  many  cases  it  has 
been  said  that  the  railroad  company  occupied 
the  street  along  with  the  public,  but  it  is 
perfectly  plain  that  in  this  case  no  wagon 
of  ordinary  width  can  pass  on  this  street  with 
safety  when  the  trains  of  defendant  are  on 
it,  even  where  it  had  only  a  single  track. 
On  one  occasion  it  seems  that  the  steps  of  the 
cars  were  torn  off  in  attempting  to  pass  a 
wagon.  The  business  on  Collins  street  is 
wholesale  from  Carr  to  Franklin  avenue. 
The  wafl^ons  used  are  7  feet  3^  inches  from 
''point  of  hub  to  point  of  hub." 

Now,  while  it  is  true  that  the  public  must 
submit  to  all  reasonable  inconveniences  In 
the  highways,  the  highways  are  created  for 
the  public  and  abutting  owners,  and  they 
have  an  unquestionable  right  to  reouire  a 
reasonable  use  by  all  who  are  entitlea  to  use 
them.  As  was  said  by  this  court  in  Schopp 
T.  8t.  Louis,  117  Mo.  181,  20  L.  R.  A.  783. 
"The  public  highways  belonir  'from  side 
to  side  and  end  to  end'  to  the  public,  and 
the  'public  are  entitled,  not  only  to  a  free 
passage  along  the  highway,  but  to  a  free 
passage  along  any  portion  of  it  not  in  the 
actual  use  of  some  other  traveler, '  and  the 
abutting  property  owner  has  the  right  to  the 
free  and  unobstructed  passage  to  and  from 
his  property.*  Said  Lord  £llenborough  in 
24L.R. 


a  route  wait  an  unreasonable  time  in  the 
public  street,  and  obstruct  the  transit  of  his  a 
majesty's  subjects  who  might  wish  to  pass,) 
it  in  carriages  or  on  foot,  the  persons  who 
cause  or  permit  such  coaches  to  so  wait  are 
p:uilty  of  a  nuisance?"  Every  time  the  de- 
fendant uses  this  street  with  its  trains  it  ab- 
solutely deprives  all  teamsters  of  ordinary 
freight  wagons  access  to  this  street,  and,  as- 
the  ordinance  ^ives  defendant  the  privile^ 
of  using  it  with  its  trains  as  often  as  it 
pleases,  such  use  is  utterly  incompatible 
with  the  purposes  for  which  this  street  waa 
created,  and  is  unreasonable.  The  municipal 
assembly  had  no  right  to  appropriate  uiit^ 
street  to  defendant's  use  in  this  way.  The 
learned  counsel  made  the  distinction  that 
the  mere  unlawful  use  by  it  of  Its  franchise- 
would  not  justify  this  action.  We  agree- 
with  him  that  we  do  not  think  the  assembly 
anticipated  that  the  company  would,  under 
this  ordinance,  use  the  streets  as  a  depot 
ground  for  the  reception  and  discharge  of 
passengers,  and  we  are  clear  that  the  ordi- 
nance is  no  j  ustification  for  such  a  use.  Lctck- 
land  V.  North  Missouri  R,  Co,  81  Mo.  183. 
And  this  use  of  itself  was  good  ground  for  an 
injunction  by  an  abutting  owner.  But  we 
are  satisfied  that  the  maintenance  of  thi» 
steam  railroad  in  this  narrow  highway,  de- 
voted, as  it  has  been,  to  wholesale  businesa 
requiring  heavy,  broad  trucks  and  wagons, 
must  necessarily  result  in  denying  the  pub- 
lic and  the  abutting  owners  the  right  to  use 
this  street  as  they  are  entitled  to  under  the- 
laws  of  this  state,  and  that  the  ordinance 
virtually  destroys  it  for  street  purposes,  and 
therefore  the  assembly  had  no  power  to  enact 
it.  It  was  an  attempt  to  convert  it  to  a  cse- 
different  from  that  for  which  the  city  ac- 
quired it,  and  is  in  contravention  of  its* 
charter,  which  declares  that  '^no  railroad 
shall  be  so  constructed  as  to  prevent  the  pub- 
lic from  using  any  road,  street,  or  highway 
alonff  or  across  which  it  may  pass, "  and  the  gen- 
eral Taw  of  the  state  that  prohibits  a  railroad 
from  impairing  the  usefulness  of  any  street. 

The  learned  counsel  urges  with  great  force* 
and  plausibility  that  this  railroad  is  a  pub- 
lic use  of  the  street,  but  it  seems  to  us  he- 
ignores  the  fact  that,  while  the  railroad  is 
a  public  carrier,  it  has  no  right  to  the  ex- 
clusive use  of  a  public  street,  and  such,  for 
all  practical  purposes,  is  the  effect  of  this 
ordinance  and  its  use  of  this  street.  No  case 
in  this  state  is  authority]  for  such  exclusive 
use  of  a  highway,  and,  if  it  was,  we  should 
not  follow  it.  The  company  is  a  common 
carrier,  and  entitled  as  such  to  collect  tolls, 
but  not  the  exclusive  right  to  monopolize  a. 
public  street,  and  shut  out  the  public  and 
other  carriers.  Holding,  as  we  do,  that  this 
ordinance,  in  view  of  the  facte  developed, 
amounts  to  a  practical  condemnation  of  thi» 
portion  of  Collins  street  to  the  private,  and 
almost  exclusive,  use  of  defendant,  we  think 
the  injunction  was  properly  granted  by  the 
circuit  court,  and  plaintiffs  had  such  an  in- 
terest as  would  enable  them  to  maintain  the 
action.    Qchxypp  v.  8t.  Louis^  supra. 

Ths  judgment  is  affirmed. 

All  concur. 
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BOizabeth  8.  WEBSTER,  Admrx.,  etc.,  of 
William  Webster,  Deceased, 

FITCHBURG  R.  CO. 


(.... 


) 


▲  person  does  not  become  a  puaaenger 
becanee  he  has  previonsly  obtained  a 
tieket  and  is  on  the  premises  of  a  rail- 
road company  deslirnated  for  the  use  of  pas- 
sengers and  is  about  to  take  a  train,  where  be  is 
runninfr  from  the  direction  of  a  public  street 
acrosB  the  premises  outside  the  station  to  catch  a 
train  about  to  start,  and  is  struck  while  oroesinff 
a  traok  by  an  inoominir  train. 

(May  17, 1894.) 


EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Suffolk  County  made 
durinjo:  the  trial  of  an  action  brought  to  recover 
damages  for  the  alleced  negligent  killing  by 
defendant  of  plaintiff's  intestate,  which  re- 
sulted in  a  verdict  in  favor  of  defendant.  Ex^- 
ceptiona  overruUd. 

The  facts  sufficiently  appear  in  the  opin-^ 
ion. 

Meian,  Oeorgre  W.  Morse»  Samuel  J»- 
Elder  and  Stephen  H.  Tyng,  for  plaintiff: 

Deceased  was  a  "passenger"  within  the 
meaning  of  Pub.  Stat.,  chap.  1 12,  §  2X2. 

See  McKinMe  v.  Boitan  d  M.  Bailroad,  139 
Mass.  543. 

When  one  has  made  a  contract  for  passage 
upon  a  vehicle  of  a  common  carrier,  and  has 
presented  himself  at  the  proper  place  to  be 


HoTR,— When  person  who  Tkis  started  for  a  train  he- 
comes  a  passenger. 

A  very  intereetiner  as  weU  as  important  question 
is  presented  in  the  above  case  as  to  the  time  when 
a  person,  who  has  started  to  take  paasase  on  a  train, 
becomes  a  passenRcr.  Many  cases  in  which  the 
question  mierht  not  improperly  have  been  consid- 
ered have  without  considering  it  or  discussinii:  the 
relation  of  carrier  and  passenger  been  decided  on 
the  single  question  of  negligence,  or  contributory 
negligence. 

For  numerous  cases  of  this  kind,  involving  in- 
juries received  in  getting  on  or  oflT  railroad  trains, 
see  note  to  Garr  v.  Eel  River  A  Bureka  B.  Go.  (Gal.) 
aL.R.A.85i. 

Other  cases  of)  this  kind  are  in  respect  to  the 
safety  of  platforms  and  approaches.  As  to  the 
duty  to  maintain  these  beyond  the  carrier's  own 
premises,  see  note  to  8kotlowe  v.  Oregon  Short 
Line  ft  U.  N.  R.  Ck).  (Or.)  16  L.  R.  A.  698. 

And  as  to  the  measure  of  care  which  a  carrier 
must  exercise  to  keep  platforms  and  approaches 
safe,  see  note  to  Johns  v.  Charlotte,  C  ft  A.  R.  Co* 
(8.C.)20L.R.A.620. 

As  to  the  person?  to  whom  railroads  owe  the  duty 
of  keeping  platforms  safe,  see  note  to  Dowd  v.  Chi- 
cago, M.  ft  St.  P.  U.  Co.  (Wis.)  20  L.  R.  A.  587. 

But  while  the  cases  presented  in  the  notes  above 
mentioned  are  many  of  them  concerned  with  in- 
juries to  persons  about  to  take  trains,  only  those 
of  them  which  are  presented  in  this  note  discuss  or 
turn  upon  the  qoeetion  of  the  existence  of  the  re- 
lation of  carrier  and  passenger. 

The  doctrine  that  a  person  may  beoome  a  pas- 
senger before  he  has  actually  entered  the  carrier's 
vehicle  or  bought  a  ticket,  or  otherwise  paid  for 
transportation  was  first  presented,  so  far  as  we 
have  been  able  to  find,  in  Brien  v.  Bennett,  8  Car. 
ft  P.  724. 

This  was  a  case  in  which  a  person,  who  had  sig- 
naled to  an  omnibus  driver  by  holding  up  his  fin- 
ger, attempted,  when  the  omnibus  had  stopped,  to 
get  on  but  was  thrown  down  by  the  starting  of 
Uie  vehicle,  and  he  was  held  to  be  at  that  time  a 
passenger.  Xiord  Abinger,  in  pronouncing  the 
opinion,  said  that  he  thought  the  stopping  of  the 
omnibus  implied  consent  to  take  the  person  as  a 
passenger,  and  It  was  held  to  be  evidence  of  that 
fact  for  the  jury. 

This  doctrine  is  quite  generally  established,  but 
the  exact  statement  of  the  rule  for  determining 
the  commencement  of  the  relation  has  not  been 
attempted  In  many  cases.  The  present  case,  Web- 
BTXB  V.  Fetghbubg  K.Co.,is  perhaps  the  clearest 
and  fullest  in  its  statement  of  the  rule  and  its 
limitations. 

One  who  hailed  a  street  car  was  held  to  be  a  pas- 
24L.R.A. 


senger  while  attempting  carefully  to  get  upon  the- 
car  after  it  bad  stopped.  Smith  v.  St  Paul  City  B^ 
Co.  82  Minn.  1,  GO  Am.  Kep.  5S0. 

See  also  cases  infra  as  to  getting  onto  car  in  mo^ 
tion. 

One  who,  in  good  faith,  goes  to  a  depot  at  a  rea- 
sonable hour  to  take  a  train  is  a  passenger  entitled 
to  protection  against  unsafe  platforms,  as  in  case- 
of  the  absence  of  a  Ught,  although  he  has  not  yet 
purchased  a  ticket.  Grimes  v.  Pennsylvania  COb. 
86  Fed.  Rep.  78. 

A  person  intending  to  take  a  train  If  he  found  a. 
friend  on  board  was  also  held  entitled  to  have  the 
premises  safe  while  going  along  tbe  platform  to 
see  if  his  friend  was  on  board.  Texas  ft  P.  R.  Co. 
V.  Best,  66  Tex.  116. 

So  a  person  who  has  gone  to  the  station  and  pur- 
chased a  ticket  is  held  to  have  a  right  to  remain 
there  a  reasonable  time  to  await  the  tram  rand  the 
court  declares  that  this  is  true  even  if  he  has  not 
purchased  a  ticket),  and  that  what  is  a  reasonable 
time  depends  upon  the  circumstances,  such,  among 
other  tbings,  as  the  distance  of  his  residerrce  from 
the  station;  and  that  the  existence  of  this  right  de- 
pends u  pon  his  intent  to  go  as  a  passenger.  Harris  > 
V.  Stevens,  31  Vt.  79,  T3  Am.  Dec.  387. 

And  in  a  case  in  which  it  is  held  to  be  a  question 
for  the  Jury  as  to  the  negligence  of  a  person  get- 
ting on  a  train  in  faUing  between  cars  which  were 
not  coupled,  the  court  declared  the  doctrine  that 
the  relation  of  passenger  and  carrier  commenced 
when  the  traveler  went  into  the  carrier^s  premises 
and  purchased  a  ticket  for  the  purpose  of  taking  a 
train,  and  that  the  carrier  assumed  the  duty  of 
reasonable  care  for  the  protection  of  such  person 
while  proceeding  to  take  the  train.  Lent  v.  New 
York  Gent,  ft  H.  B.  R.  Co.  120  N.  T.  467. 

One  who  fell  between  tbe  cars  after  getting  on 
and  while  the  train  was  being  made  up,  or  an  ad- 
ditional car  being  put  on,  was  also  held  a  passen- 
ger, in  UannlbaJ  ft  St.  J.  R.  Co.  v.  Martin,  11  111. 
App.886. 

A  person  was  also  held  a  passenger  of  a  railroad 
company  while  in  a  stage  (sleigh)  going  to  a  depot 
to  take  a  train,  where  the  stage  was  run  by  em- 
ployment of  the  railroad  company,  altbough  he- 
had  not  yet  paid  his  fare  nor  purchased  a  ticket,  - 
nor  formally  announced  his  purpose  to  do  so. 
Buffett  V.  Troy  ft  a  R.  Co.  40  N.  Y.  168. 

The  same  doctrine  appears  in  a  case  respectinir 
baggage,  which  holds  that  if  the  railroad  company 
receives  a  trunk  as  baggage  before  the  owner  haa 
purchased  a  ticket,  It  is  liable  for  the  trunk  both 
before  and  after  the  train  arrives  or  the  ticket  is 
bought.  Lake  Shore  ft  M.  &  R.  Go.  v.  Foster,  lOi. 
Ind.  288,  54  Am.  Rep.  819. 

So  where  baggage  was  accepted  from  a  prospeot- 


See  also  29  L.  R.  A.  297;   35  L.    R.  A.  655;   39  L.  R.  A.  148;  40  L.  R.  A. 
746;  41  L.  R.  A.  193;  44  L.  R.  A.  546;   45  L.  R.  A.  163. 


transferred,  his  right  to  care  and  protection 
oegiDs. 

Dodger,  Boston  dbB.  ^9.  &  Cb.2  L.  R  A.  83, 
148  Mass.  207. 

So  long  as  railroad  companies  so  arrange 
ibeir  depot  and  train  accommodations  as  to  in- 
vite and  receive  helated  or  negligent  passen- 
gers, they  cannot  escape  the  liability  imposed 
by  this  section. 

Com.  V.  BoBton  d  L,  B.  Carp,  184  Mass.  211; 
McKimbiU  t.  Boston  dM,  Bailroad,  141  Mass. 
463;  Ketfe  v.  Boston  dt  A.  R.  Oo.  142  Mass.  251. 

The  only  objection  which  the  road  could 
have  urged  to  the  reception  of  this  intestate  as 
a  passenger  was  that  he  was  running  **appar- 
•eDtly  as  fast  as  a  man  could  run/'  but  this 
they  did  not  urge  until  the  time  of  the  trial  of 
this  action,  about  four  years  after  they  had 
killed  him;  nor  would  it  affect  his  status  as  a 
"'passenger." 

Warren  ▼.  FUehburg  B.  Go  8  Allen,  227,  85 


Am.  Dec.  700;  Com.  ▼.  Boston  d  M.  Bailroad, 
129  Mass.  500,  87  Am.  Rep.  382. 

Even  though  one  be  "dnmk  and  diaorderly," 
he  may  still  be  a  "passenger." 

Sullivan  T.  Old  Colony  EL  Oo.l  K  R  A. 
513,  148  Mass.  119. 

Mr.  Georg^e  A.  TorreT»  for  defendant: 

Literally  speaking,  it  will  not  be  claimed 
that  the  plaintiff's  intestate  was  such  a  passen- 
ger of  the  defendant;  but  it  will  be  claimed  by 
the  other  side  that  a  person  who  enters  upon 
the  premises  of  a  railroad  company  at  the  time 
when  a  train  is  about  to  leave,  intending  to 
take  such  train,  thereupon  becomes  a  passen- 
ger within  the  meaning  of  the  statute  in  ques- 
tion. Such  is  not  the  law  of  this  common- 
wealth. The  cases  which  pass  upon  this  ques- 
tion furnish  a  test  to  be  applied  to  this  case. 
By  such  test,  it  is  clear  that  the  plaintiff's  in- 
testate was  not  a  passenger  at  the  time  of  his 
death. 


Ive  paaseager  before  any  ticket  was  purchased  and 
put  In  the  bagffa^  room  for  the  night.  Green  v. 
Milwaukee  &  St.  P.  B.  Co.  41  Iowa,  410. 

And  the  same  doctrine  seems  to  be  implied  in  the 
-decision  that  a  railroad  company  is  responsible  for 
the  safety  of  the  regulation,  where  it  has  allowed  a 
oustom  to  receive  passengers  on  both  sides  of  the 
track,  where  there  is  no  station  plattorm.  Phillips 
V.  Rensselaer  &  8.  EL  Co.  67  Barb.  644. 

The  same  implication  appears  in  the  decision  that 
•declarations  of  a  person  on  leaving  home  as  to  his 
intention  to  go  to  a  certain  place  on  the  line  of  a 
railroad  are  admissible  to  show  his  intent  to  take 
the  train  as  aifecting  his  character  as  a  passenger, 
where  he  was  struck  by  a  train  at  the  station  be- 
fore entering  the  cars.  Lake  Shore  &  M.  S.  B.  Co. 
T.  Herrick,  49  Ohio  St.  25. 

One  of  the  leading  cases  on  the  subject  is  that  of 
Allender  v.  Chicago,  B.  I.  &  P.  R.  Co.  87  Iowa,  264. 
holding  that  a  person  who  has  not  purchased  any 
ticket  because  told  by  the  ticket  agent  to  pay  on 
the  train  is  nevertheless  a  passenger  while  going 
«oro8s  the  track,  as  directed  by  the  agent,  to  get  on 
a  caboose,  and  struck  while  passing  between  some 
cars. 

An  earlier  Iowa  decision  had  also  held  that  the 
liability  as  common  carrier  existed  where  a  person 
in  good  faith  and  with  reasonable  care  was  seeking 
to  find  and  enter  a  car  for  passage  and  was  injured 
by  unsafe  conditions  of  the  platform  or  approach, 
where  a  person  might  naturally  or  ordinarily  be 
likely  to  go.  McDonald  v.  Chicago  &  N.  W.  B.  Co. 
26  Iowa,  124,  96  Am.  Dec.  114. 

The  relation  of  passenger  and  carrier  commences 
at  least  as  soon  as  a  ticket  is  purchased  with  the 
immediate  purpose  of  taking  the  cars  as  soon  as 
they  are  ready.  Johns  v.  Charlotte,  C.  &  A.  B.  Co. 
20  L.  B.  A.  620,  89  S.  C.  162. 

The  court  said  in  this  case  in  respect  to  the  re- 
^quirement  as  to  the  purchase  of  tickets,  and  the 
claim  that  the  persons  were  passengers,  **I  think 
this  extraordinary  care  would  be  required  of  the 
railroad  authorities  as  to  any  person  who  was 
going  in  the  proper  way  by  any  proper  approach 
to  take  the  cars  or  to  purchase  a  ticket,  or  to  get 
his  baggage  checked.**    Ibid, 

So  one  who  oflTers  to  buy  a  ticket  of  the  agent  at 
a  depot  is  entitled  to  the  courtesy  and  protection 
which  is  due  to  a  passenger  from  the  moment  of 
entering  the  premises,  and  the  railroad  company 
Is  liable  for  an  assault  upon  and  false  imprison- 
ment of  such  person  by  the  company^s  employes, 
after  iref usal  to  sell  the  ticket.  Norfolk  &  W.  B. 
Oo,  V.  Galliher,  189  Ya.  680. 

So  in  Gordon  v.  Grand  Street  &  N.  B.  Co.  40  Barb. 
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646,  a  person  is  held  to  be  a  passenger  while  wait- 
ing for  the  cars  in  a  waiting  room  and  goiug-  thence 
to  a  train. 

And  while  a  person  in  a  waiting  room  was  invited 
by  a  ticket  agent  to  sit  in  an  empty  car  whUe  the 
room  was  being  cleaned  and  was  injured  by  the 
moving  of  the  car,  the  relation  of  the  paasenKcr 
and  carrier  was  held  to  exist.  Shannon  v.  Boeton 
ft  A.  B.  Co.  78  Me.  62. 

Again,  the  ordinary  doctrine  was  shown  in  War^ 
ren  v.  Fitchburg  B.  Co.  8  Allen.  237,  86  Am.  Dea 
700.  where  a  person  who  had  bought  a  ticket  and 
had  been  waiting  in  the  station  for  a  train  was 
struck  while  following  the  station  airent  at  hii 
suggestion  across  the  track,  was  held  a  passenger. 

So  a  boy  five  or  six  years  old  standing  by  a  ca- 
boose while  the  family  were  getting  on,  who  was 
injured  by  the  sudden  backing  of  the  train,  was 
held  to  be  a  passenger,  although  no  ticket  bad  been 
purchased  for  him.  Norfolk  &  W.  B.  Oo.  ▼.  Grose- 
close,  88  y  a.  267. 

One  who  safely  enters  a  passenger  car  at  a  phice 
which  has  not  a  station,  and  where  no  invitation  is 
held  out  to  take  the  train,  but  where  people  are 
permitted  to  get  on,  becomes  a  passenger  when 
safely  on  the  train.  Bewire  v.  Boston  ft  M.  Bail- 
road,  2  L.  B.  A.  166,  148  Mass.  848. 

The  fact  that  a  person  is  getting  on  a  train  in 
motion  has  not  been  sufficient  in  several  cases  to 
defeat  his  claim  to  be  regarded  as  a  passenger. 
Thus  in  Central  B.  ft  Bkg.  Co.  v.  Perry,  68  Qa.  461, 
a  person  having  a  ticket,  who  ran  after  a  train 
which  he  had  neglected  to  enter  while  it  was  stand- 
ing because  as  he  claimed  the  slgnais  were  not 
given,  and  while  chasing  it  was  struck  by  another 
train  was  held  to  be  a  passenger;  but  it  was  also 
held  that  the  extraordinary  precautions  for  the 
safety  of  passengers  required  of  a  carrier  did  not 
extend  to  precautions  against  leaving  them,  if 
they  were  uimecessarUy  late  in  getting-  on,  and  the 
question  ot  the  railroad  company's  liability  was 
left  to  the  Jury. 

And  a  boy  attempting  to  get  on  a  train  which 
was  running  very  slowly,  after  he  had  signaled  it 
to  stop  at  a  flag  station,  and  was  told  by  the  con- 
ductor to  hurry  up  and  get  on,  was  held  to  be  a 
passenger.  Murphy  v.  St.  Louis,  L  M.  ft  8.  B.  Oow 
48  Mo.  App.  842. 

And  one  who  had  bought  a  ticket  was  held  to  be 
a  passenger  while  trying  to  get  on  a  train  in  mo- 
tion from  a  station  platform.  Wabash,  St.  L.  ft  P. 
B.  Co.  V.  Bector,  104  lU.  286. 

The  fact  that  a  person  is  violating  the  rules  of 
the  carrier  in  getting  on  a  street-oar  in  motion  will 
not  prevent  his  beinir  considered  a  passenger,  if  he 


t8M. 
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Warrm  t.  FKtehburg  JR.  Co.  8  Allen.  237,  85 
Am.  Dec.  700;  Cam,  v.  Bo^an  d  M.  Railroad, 
129  Mass.  500;  MerriU  ▼.  Eastern  B.  Co,  189 
Man.  288,  52  Am.  Rep.  706;  Dodge  ▼.  Boeion 
4i  B.  8.  8.  Co.  2  L.  R.  A.  88,  148  Mam.  207; 
June  ▼.  Boeton  d  A.  B,  Co.  158  Mass.  70. 

In  order  to  entitle  a  person  to  the  rights  of 
«  passenger,  or,  in  other  words,  in  order  to 
entitle  him  to  become  a  passenger,  he  must 
«nter  upon  the  station  premises  in  a  reasonable 
and  proper  manner,  and  present  himself  for 
transportation  in  such  a  way  and  in  such  a 
<x)Ddltion  that  he  must  be  neld  to  be  there 
upon  an  implied  inyitation  of  the  carrier,  and 
consequently  that  the  carrier  is  obUged  to  re- 
ceive him  as  such  passenger.  Such  u  not  the 
case  at  bar. 

The  deceased  at  the  time  of  his  death  was 
4ipon  oar  road  contrary  to  the  rules  and  regu- 
lations of  the  defendant;  not  an  express  printed 
rule,  but  an  implied  rule  which  the  defendant 
must  have  known,  that  no  person  can  present 
himself  for  transportation  except  in  a  proper 
and  reasonable  manner,  in  proper  possession 


of  his  faculties,  and  under  proper  self -con  troL 
BoffdY,  Wabaeh  Western  B.  Co.  105  Mo.  871; 
Alfender  v. Chieago, RLdP.  B.C0.VI Iowa, 
264. 

In  regard  to  persons  who  present  themselves 
for  passage  in  the  way  in  which  the  plaintiff's 
intestate  did  in  the  case  at  bar,  there  is  no  in- 
vitation held  out  on  the  part  of  the  carrier, 
and  no  legal  duty  imposea  upon  it  to  receive 
them. 

Baltimore  Traetian  Co.  t.  Btate  (Md.)  Jao. 
12,1804. 

Knowlton*  J.,  delivered  the  opinion  of 
the  court: 

At  the  trial  the  plaintiff  relied  solely  on'her 
count  under  Pub.  Stat.,  chap.  78,  §  6,  fai  which 
she  alleged  that  her  intestate  was  a  passenger 
on  the  defendant's  railroad,  and  the  only  ques- 
tion in  the  case  is  whether  there  was  evidence 
to  warrant  the  jury  in  finding  that  he  was  a 
passenger.  He  had  in  his  pocket  a  ten  trip 
ticket,  which  entitled  him  to  ride  over  the  de- 
fendant's railroad   between   Boston  and  the 


Is  in  fact  Invited  Yfj  the  conductor  to  get  on,— es- 
pecially If  the  car  Is  srolnff  slowly;  or  at  least  suoh 
violation  will  not  prevent  bis  being  regarded  as  a 
INuseoger  after  be  gets  on.  North  Chicago  Street 
B.  Go.  V.  wmiams.  40  HI.  App.  6SQ. 

80  in  respect  to  a  person  attempting  to  get  on  a 
•street-oar  in  motion,  the  court  said:  **  It  does  not 
eeem  reasonable  to  assume  as  a  matter  of  law  that 
«  person  who,  in  an  orderly  way,  attempts  to  enter 
«street-car  as  apaasenger  ie  to  be  regarded  as  a 
tiespasBer  until  a  special  contract  has  been  made 
by  the  conductor,  baaed  upon  the  payment  of  tbe 
required  fare.**  Butler  v.  Glens  fUJs,  8.  H.  ft  Ft. 
B.  Street  B.  Co.  lA  y .  r.  U2. 

Quite  out  of  harmony  with  the  general  doctrine 
was  the  decision  in  Indiana  Cent.  B.  Go.  v.  Hudel- 
eon,  18  Ind.  8SS,  74  Am.  Dec.  264,  to  the  effect  that  a 
peison  who  went  to  the  ticket  office  but  was  un- 
able to  get  a  ticket  in  time  for  the  train  because 
the  office  was  not  lighted,  and  who  started  for  the 
main  track  to  get  the  train,  going  across  an  Inter- 
vening side  track,  was  not  a  passenger,  because  no 
•contract  had  been  entered  into  between  him  and 
the  carrier,  although  the  court  did  not  regard  him 
em  either  a  trespasser  or  a  wrongdoer.  This  case 
etanda  practically  alone. 

.  Other  cases  which  have  denied  that  a  person  was 
«  passenger  while  attempting  to  get  on  a  train 
iMve  based  the  decision,  like  the  main  case,  on  the 
improper  manner  in  which  the  approach  to  the 
^ndn  was  made,  or  on  some  circumstance  other 
than  the  mere  fact  that  a  ticket  had  not  been  pro- 
-cured.1 

Tbusin  Spannaffle  v.  Ohicago  ft  A.  B.  Ck>.,  81  111. 
App.  400,  a  person  having  a  round-trip  ticket,  who, 
instead  of  going  into  the  waiting  room  white  wait- 
ing for  his  train,  went  to  a  saloon  from  200  to  300 
feet  away  from  the  depot  platform,  was  held  not 
to  be  a  passenger  while  running  to  get  onto  the 
-train,  which  had  stopped  long  enough  for  a  pas- 
senger in  the  waiting  room  to  aet  on. 

80  in  MerriU  v.  Eastern  B.  Co.,  189  Mass.  288,  88 
Am.  Bep.  708,  where  a  person  first  gets  on  the  en- 
4rioe.  and  then  at  another  place  ran  to  got  on  the 
front  platform  of  a  car  while  in  motion  and  fell  off 
the  platform,  he  was  held  not  to  be  a  passenger. 

It  has  been  held  also  that  merely  walking  towards 
4k  railroad  station  with  the  intention  of  buying  a 
ticket  does  not  make  one  a  passenger  before  be 
reaches  the  station.  June  v.  Boston  ft  A.  ft.  Go. 
158  Mass.  T0. 

But  this  was  a  ease  in  which  a  person  was  on  the  | 
^  L.  R.  A 


railroad  premises  at  a  place  not  intended  for  the 
public,  and  was  on  his  way  to  the  station  from  car 
shops  where  he  had  been  without  invitation  on  his 
own  business. 

Similar  to  these  cases  is  that  of  Baltimore  Trac- 
tion Co.  V.  State  (Md.)  Jan.  IS.  18M.  which  holds 
that  one  attempting  tp  board  a  street-car  goiuR  six 
miles  an  hour,  although  he  had  signaUed  it  to  stop, 
is  not  a  passenger.  This  case  lays  down  the  rule 
substantially  like  that  of  the  main  case  whlcb  seems 
to  be  reasonable,  and  which  will  harmonize  most 
of  the  cases  on  the  subject,  to  the  effect  that  one 
who  intends  to  take  passage  cannot  be  regarded  as 
a  passenger  while  In  the  act  of  getting  on,  unless 
he  does  so  with  a  proper  degree  of  care  and  pru- 
dence. 

One  waiting  on  a  crosswalk  to  take  a  street-car, 
although  lawfully  there,  was  held  not  to  be  a  pas- 
senger when  struck  by  another  car,  but  th<»  street 
railway  company  was  held  liable  for  negligence  in 
causing  the  injury.  Mitchell  v.  Bochcster  B.  Co.  4 
Misc.  676. 

In  Denver,  South  Park  ft  P.  B.  Go.  v.  Pickard,  8 
Colo.  168,  the  decision  was  placed  on  tbe  ground 
that  the  plaintiff  had  failed  to  exorcise  ordinary 
prudence  in  attempting  to  get  on  a  swiftly  movinir 
train  without  any  ticket,  at  a  place  where  there 
was  only  a  platform,  without  any  station-house, 
ticket  office,  or  waiting  room.  He  attempted  to 
show  a  custom  to  shick  up  for  passengers,  but  the 
proof  was  held  insufficient:  and  while  the  question 
as  to  the  relation  of  prssenger  and  carrier  was 
raised,  it  does  not  seem  to  have  been  directly  de- 
cided, but  the  plaintiff  was  defeated  by  his  own 
negligence. 

Considering  all  the  decisions  on  thesubject  which 
establish  quite  clearly  that  a  person  may  some- 
times be  a  passenger  when  attempting  to  take  a 
train  although  he  has  not  yet  got  upon  the  cars  or 
even  procured  a  ticket,  there  seems  to  be  no  other 
limitation  of  the  rule  so  satisfactory  as  that  he 
must  In  order  to  be  regarded  as  a  passenger  pre- 
sent himself  in  a  proper  place  and  in  a  proper 
manner  because  he  cannot  be  presumed  to  have 
an  invitation  to  present  himself  in  lany  other  way. 
Nevertheless  this  rule  would  not  prevent  liability 
in  many  cases  to  persons  presenting  themselves 
otherwise  and  therefore  not  to  be  regarded  as  pas- 
sengers. But  to  such  persons  liability  would  evi- 
dently depend  on  tbe  rule  as  to  negllgenoe  towar4 
mere  licensees  or  trespassers.  B.  A.  B. 
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■Ution  in  Somervllle  where  the  accident  hap- 
pened; and,  immediately  hefore  he  was  struck 
and  killed  he  was  running  very  rapidly,  from 
the  direction  of  the  public  street,  across  the  de- 
fendant's premises,  outside  of  the  passenger 
station,  to  a  track  on  which  was  an  incoming 
train,  apparently  with  a  view  to  take  another 
train,  which  was  about  to  start  for  Boston,  on 
the  track  beyond.  It  is  contended  in  behalf 
of  the  plaintiff  that,  inasmuch  as  he  had  pre- 
viously obtained  a  ticket,  and  was  on  the  de- 
fendant's premises,  in  a  place  desi&rned  for  the 
use  of  passengers,  outside  of  the  station,  and 
was  about  to  take  a  train  he  had  become  a 
passenger. 

One  becomes  a  passenger  on  a  railroad 
when  fie  puts  himself  into  the  care  of  the 
railroad  company,  to  be  transported  under  a 
contract,  and  is  received  and  accepted  as  a 
passenger  by  the  company.  There  is  hardly 
ever  any  formal  act  of  delivery  of  one's  per- 
son into  the  care  of  the  carrier,  or  of  accept- 
ance by  the  carrier  uf  one  who  presents  himself 
for  transportation,  and  so  the  existence  of  the 
relation  of  passenger  and  carrier  is  commonly 
to  be  implied  from  circumstances.  These  cir- 
cuDostances  must  be  such  as  to  warrant  an  im- 
plication that  the  one  has  offered  himself  to  be 
carried  on  a  trip  about  to  be  made,  and  that 
the  other  has  accepted  his  offer,  and  has  re- 
ceived him  to  be  properly  cared  for  until  the 
trip  is  begun,  and  then  to'  be  carried  over  the 
railroad.  A  railroad  company  holds  itself  out 
as  ready  to  receive  as  passengers  all  persons 
who  present  themselves  in  a  proper  condition, 
and  in  a  proper  manner,  at  a  proper  place,  to 
be  carried.  It  invites  everybody  to  come  who 
is  willing  to  be  governed  by  its  rules  and  regu- 
lations. In  a  case  like  this  the  (^Ufslion  is 
whether  the  person  has  presented  himself,  in 
readiness  to  be  carried,  under  such  circum- 
stances, in  reference  to  time,  place,  manner, 
and  condition,  that  the  railroad  company  must 
be  deemed  to  have  accepted  him  as  a  passenger. 
Was  bis  conduct  such  as  to  bring  him  wiihin 
the  invitation  of  the  railroad  company?    In 


Bodge  v.  Boston  dB.  8,  8,  Co.,  148  Mass.  209^ 
2  L.  R.  A.  88,  it  was  said  that  ''when  one  has- 
made  a  contract  for  passage  upon  the  vehicle 
of  a  common  carrier,  and  has  presented  him- 
self at  a  proper  place,  to  be  transported,  bis  - 
right  to  care  and  protection  begins."    In  thia 
statement  it  was  assumed  that  he  would  be  in  a . 
proper  condition,  and  present  himself  in  a  pro- 
per manner.    If  his  condition  should  render 
him  unfit  to  be  in  the  presence  of  passenirera 
on  the  train,  or  if  he  should  present  himself 
while  doing  something  which  would  expose 
himself  or  others  to  great  danger  from  the  cars 
or  engines  of   the  carrier,  he  would    not  be 
within  the  invitation  of  the  railroad  company, 
and  it  would  not  be  expected  to  accept  him  as  < 
a  passenger.     In  the  present  case,  after  the  ar- 
rival of  the  plaintiff's  intestate  on  the  defen- 
dant's premises,  there  was  no  time  when  he  - 
presented  himself  in  a  proper  manner  to  be  car- 
ried.   He  was  all  the  time  running  rapid )y» 
without  precautions  for  his  safety,  towards  &. 

g>int  directly  in  front  of  an  incoming  train, 
e  did  not  put  himself  in  readiness  to  be  taken 
as  a  passenger,  and  present  himself  in  a  proper 
way.  If  we  treat  his  approach  as  a  request  for- 
passage,  and  if  we  conceive  of  the  railroad  com- 
pany as  being  present,  and  speaking  by  a  rep- 
resentative who  saw  him,  there  was  no  instant- 
when  the  answer  to  his  request  would  not  have 
been:  "We  will  not  accept  you  as  a  passen- 
ger while  you  are  exposing  yourself  to  suclt 
peril.  We  do  not  invite  persons  to  become- 
passengers  while  they  are  rushing  into  danger 
in  such  a  way."  The  law  will  not  imply  ft., 
contract  by  a  railroad  company  to  assume  re- 
sponsibilities for  one  as  a  i^ssenger  from  such 
facts  as  appear  in  this  case.  Dodffe  v.  Boston 
dh  B,  8  8.  Co,  supra;  MerriUv.  Eastern  R.  Co, 
189  Mass.  238, 52  Am.  Rep.  705;  Com,  v.  Bo9- 
ton  &  M.  Eailroad,  129  Mass.  500;  Warren  v. 
Fttchburg  R.  Co.  8  Allen,  227, 85  Am.  Dec.  700;^ 
Baltimore  Traction  Go.  v.  State  (Md.)  28  AtU 
Rep.  397. 
kxceptions  overruUd. 
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SANDWICH  MANUTACTURINQ  CO. 
al.,  Appts., 

V. 

Charles  MAX  et  al„  Bespts. 

( 8.  Dak. ) 

*!•   At  common  law  a  debtor  may 
any  or  all  hU  property  to  pay  one  or 

'more  creditors  in  prefereaoe  to  others,  and  in 
this  state  the  same  tiirbt  Is  expressly  declared  hj 
statute.    Ck)inp.  Laws,  8  4654. 

B.  The  right  of  a  debtor  to  pay  one  or 
more  creditors  In  preference  to  others* 
and  the  ricrht  to  make  a  general  assignment  for 

•Headnotes  by  Kict.t.am,  J. 


the  benefit  of  all  his  creditors  ratably,  are  distinct 
and  Independent  rights. 
8.  The  statute  reg^olatiniij^  and  permit* 
tin^  Tolnntarx  Assii^nments  by  insolvent 
debtors  for  the  benefit  oC  creditors  was  not  In* 
tended  to  and  does  not  affect  or  qualify  the  right 
of  such  debtors  to  make  preferences  among  their 
creditors. 

4«  When  a  conveyance  of  property  ia 
made  in  ipood  fkith  directly  to  a  cred- 
itor in  absolute  executed  payment  of  a  debt«  the 
transaction  lacks  the  essential  element  of  a  trusty 
and  cannot  be  brought  within  the  range  of  su^ 
assignment  law. 

6,   An  insolvent  debtor  may  nee  hla 


NOTK.— The  question  whether  a  preferential 
transfer  to  particular  creditors  constitutes  an  as- 
signment for  creditors  regulated  by  statute  is  one 
of  so  much  practical  importance  that  the  above 
case  rejecting  the  earlier  doctrine  of  the  same  Ju- 
84L.  R.  A. 

.     See  also  25  L.  R.  A.  377. 


rlsdlotlon  is  of  much  interest.  8ee  on  this  sabjeet 
the  nntc  to  Akers  v.  Rowan  (S.  C.)  10  L.  R.  A.  TObc: 
also  Farwell  v.  Cohen  (TIL)  18  L.  R.  A.  S81:  Pendery 
V.  AUen  (Ohio)  10  L.  R.  A.  887. 
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property  to  pagr  preferred  creditors*  or 

he  may  make  a  general  aasiffiiment,  at  he  chooeea- 
•^  U  however,  he  attempt  to  nee  the 
law  permittiniP  and  regnlating  c^n- 
eral  aaeicnments  tor  the  benefit  of  all  cred- 
itors, he  must  in  good  Calth  do  what  such  law 
contemplates,  and  what  he  profeesee  to  do,  and  in 
•uch  case  he  can  make  no  proferenoes. 
'  Y.  It  is  only  when  a  debtor  indicates  his 
intention  of  taking  advantaipe  of  the 
iww  permitting  and  regulating  general  assign- 
ments.  and  potting  his  property  under  Its  protec- 
tion, that  he  Is  denied  the  right  to  make  prefer- 
ences among  his  creditors. 
^  The  doctrines  ofthe  opinion  in  Straw  T. 
Jenks,  6  Dak.  414,  disapproved. 

(March  &  U94.) 

APPEAL  by  coinplaioants  from  a  ludgroent 
of  the  Circuit  Court  for  Boohomie  County 
in  faTor  of  defendants  in  ao  action  brought  to 
have  a  deed  and  bill  of  sale  declared  to  be  an 
sssignmeDt  for  benefit  of  creditors.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mestri,  J.  D.  EUiott,  D.  C.  Shull,  and 
F.  D.  Wicks*  for  appellanU: 

Section  4dd0  of  the  Compiled  Laws  says: 
^'Sach  assignment  shall  not  be  valid  if  it  be 
upon,  or  contain,  any  trust  or  condition  by 
which  any  creditor  is  to  receive  a  preference 
or  priority  OTer  any  other  creditor." 

The  transfer  of  the  property  with  intent  to 
sbandon  their  business  while  insolvent,  to  some 
•of  their  creditors  to  the  exclusion  of  the  others, 
created  a  trust  under  the  above  statute  for  the 
benefit  of  the  plaintiffs  and  all  other  creditors 
of  the  firm  of  Max  &  Baisch. 

The  plaintiffs  were  beneficiaries  of  that  trust, 
end  as  such  can  enforce  the  same  in  equity, 
although  only  simple  contract  creditors,  with- 
out first  exhausting  their  remedy  at  law  or  re- 
•ducing  their  claims  to  Judgment. 

Day  ▼.  Waihlmm,  65  U.  S.  24  How.  853,  16 
li.  ed.  712;  Clapp  v.  Dittman,  21  Fed.  Rep.  15; 
Ofue  ▼.  Beauregard,  101  U.  S.  688,  25  L.  ed. 
1004:  Brisap  v.  Hogan,  58  Me.  554;  Qoncelier 
T.  Fiyret,  4  Minn.  18;  MiOer  v.  Dandwn,  8  UL 
•518,  40  Am.  Dec.  715. 

As  soon  as  a  debtor  attempts  to  create  a  trust 
with  a  preference  for  any  of  his  creditors,  by 
aurrendering  all  of  his  property  the  statute  steps 
in  and  declares  it  a  trust  for  all;  and  when  he 
puts  his  property  beyond  his  power  for  such 

Purpose,  the  law  deprives  him  of  all  ability  to 
iiect  or  control  its  distribution. 
Btraw  V.  Jenk$^  6  Dak.  414;  Field  r.  Geo- 
Amift,  125  Dl.  70. 

The  instrument  or  instruments  whether  in 
form  assignments,  chattel  mortgages,  deeds  of 
trust,  or  confessions  of  judgments,  by  which 
such  transfer  hi  made,  constitute  an  assignment 
under  the  South  Dakota  statute,  the  benefits  of 
which  may  be  claimed  by  any  creditors  unpre- 
ferred  who  will  take  the  necessary  steps  in  a 
court  of  equity  to  enforce  the  equality  contem- 
plated by  the  statute. 

Wyman  v.  MatAeiM,  58  Fed.  Rep.  678; 
White  V.  Cotehaueen,  129  U.  S.  829,  82  L.  ed. 
477;  dappr.  Dittman,  21  Fed.  Rep.  15;  Perry 
T.  Oorby^  21  Fed.  Rep.  787;  KerbiY.  Ewing,  22 
Fed.  Rep.  698. 

The  transfer  to  the  respondents  Wenzlaffs, 
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by  Max  &  Baisch,  created  s  tmst  for  ths 

benefit  of  all  the  creditors. 

This  is  a  direct  transfer  of  all  the  property 
to  the  creditors  preferred. 

Burrill,  Assignm.  §  162;  Van  PatUn  v.  Burr, 
52  Iowa,  518;  Riggi  ▼.  Murray,  2  Johns.  Ch. 
565.  1  L.  ed.  498. 

Whenever  a  man  becomes  insolvent  the  law 
regards  his  property  as  of  right  belonging  to 
his  creditors. 

Gere  v.  Murray,  6  Minn.  805;  Albert  v. 
Winn,  7  Gill,  446;  Bump,  Fraud.  Conv.  p.  892. 

Mesan,  Fronch  &  OrTis*  for  respondents: 

Section  4654,  Compiled  Laws,  expressly 
gives  a  debtor  the  right  to  prefer  one  creditor 
to  another  and  in  tne  absence  of  fraud  the 
payment  of  a  bona  fide  debt  to  one  creditor  is 
not  a  fraud  against  other  creditors. 

P^nt  Nat,  Bank  v.  North  (S.  Dak.)  Feb.  8, 
1892;  Preston  ▼.  dpaulding,  120  111.  208;  Far- 
weU  V.  NiUean,  188  BL  45. 

Voluntary  assignments  for  the  benefit  of 
creditors  are  transfers  without  compulsion  of 
law,  by  debtors  of  some  or  all  of  their  property 
to  an  assignee  or  assie^ees  in  trust,  to  apply  the 
same  or  the  proceeas  thereof  to  the  payment 
of  some  or  all  their  debts,  and  to  return  the 
surplus  if  any,  to  the  debtor. 

Burrill,  Assignm.  §  2;  Wiener  t.  DaHe,  18 
Pa.  888. 

There  must  be  a  trust,  a  trustee,  creditors, 
and  eeaivi  que  trust,  who  can  compel  an  en- 
forcement of  the  trust,  in  order  to  constitute 
ao  assignment  for  the  benefit  of  or  in  trust  for 
creditors. 

Bishop,  Insolvent  Debtors,  g  180;  Dickson  ▼. 
Bauaan,  5  Ohio  St.  222. 

Where  the  assignment  is  to  a  single  creditor 
or  to  a  few  selected  creditors,  and  is  made  ab- 
solutely and  by  way  of  full  nayment  or  satis- 
faction, it  is,  of  course,  wholly  divested  of  the 
character  of  a  trust,  and  is  in  the  nature  of  an 
ordinary  conveyance  or  sale  for  a  valuable 
ooosidrritioo. 

Bun  ill,  Assignm.  §  8;  Ingram  ▼.  Osborn,  70 
Wis.  184. 

The  test  is  this:  Can  other  creditors  call  the 
grantee  or  person  stipulated  for  bv  the  grantor 
to  account  for  the  proceeds  of  the  property  t 

If  they  can  it  is  an  assignment,  otherwise  not. 

Feeheim-r  v.  Bobertson,  58  Ark.  101. 

Since  Winner  v.  Eoyt,  66  Wis.  227,  67  Am. 
Rep.  267.  the  supreme  court  of  Wisconsin  has 
clearly  recognized  the  right  of  insolvent  debtors 
to  prefer  creditors  by  sales  and  by  mortgages 
of  their  property  in  payment  of,  or  in  securing 
bona  fide  debts  to  the  exclusion  of  other  cred- 
itors. 

Oriilb  ▼.  mbbard,  77  Wis.  199;  Eoey  t. 
Pierron,  67  Wis.  262;  Jn^ram  v.  Osborn,  supra; 
Greene  ▼.  Bemington,  72  Wis.  648;  Landauer 
V.  Ytetor,  69  Wis.  434;  Meneesheimer  t.  Ken^ 
nedy,  75  Wis.  411;  8te/oens  ▼.  Breen,  75  Wit. 
595;  MieheUtetter  v.  Weiner,  82  Wis.  298. 

The  true  rule  seems  to  be  that  courts  will 
declare  any  instrument  or  two  or  more  instru- 
ments, whatever  their  form,  an  assignment 
whenever  their  legal  effect  is  to  transfer  all  or 
substantially  all  oi  the  debtor's  property  to  one 
or  more  trustees,  in  trust  for  the  benefit  of  some 
one  or  more  of  the  creditors  of  the  debtor,  other 
than  the  trustee. 

Harkrader  v.  Leiby,  4  Ohio  St.  602;  WAer  ▼. 
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Miek,  181  m.  520:  Schroeder  ▼.  WaUh.  120  Dl. 
408:  Sheldon  ▼.  Jfann,  85  Mich.  265;  BreswnY. 
MuMelman,  86  Mlcb.  186. 

As  long  as  no  assi^ment  for  the  benefit  of 
erediiors  is  made  or  the  transaction  does  not 
amount  in  law  to  such  an  assignment,  the 
debtor  is  at  liberty  to  pay  or  secure  any  of  his 
creditors  at  the  expense  of  the  others. 

Sheldon  v.  Mann,  supra;  BoUim  ▼.  Van 
Baalen,  56  Mich.  610;  Neumann  t.  Calumet  db 
J7.  Min.  Co.  57  Mich.  97;  Fa-nwU  v.  Nilnon, 
188  111.  45;  BwigU  v,  Scranton  4t  W,  Lumber 
Co,  82  Mich.  624;  Lampson  ▼.  Arnold,  19  Iowa, 
485;  Farwell  ▼.  Cunningham  (Iowa)  Oct.  4, 
1892;  IfarvfeU  ▼.  Jonei,  68  Iowa,  816;  Psrry  t. 
VeHna,  68  Iowa,  25;  CadwelVt  Bank  ▼.  Crii- 
Unden,  66  Iowa,  287;  H.  A.  Kohn  Broi,  t. 
Cie^m«n^(Iowa)  June8, 1882;  Oager,  Parry,  69 
Iowa,  605;  Hamilton  ▼.  Isaaes,  84  Neb.  709; 
Davis  T.  Scott,  22  Neb.  154;  Bershiser  r.  Big- 
man,  81  Neb.  581 ;  Braum  ▼.  William;  84  Neb. 
876;  Costello  ▼.  Chamberlain,  86  Neb.  45. 

WhiUf,  Cotz/tausen,  129  U.  S.  829,  82  L.  ed. 
677,  depended  upon  the  construction  of  an  Il- 
linois statute. 

The  court  intended  to  follow  Preston  t. 
Spauldtng,  120  HI.  208,  but  a  careful  reading 
oi  the  opinion  in  that  case  and  the  opinion  in 
Schroeder  v.  Walsh,  120  111.  408,  proves  con- 
clusively that  Justice  Harlan  was  misled  as  to 
what  was  decided  by  the  Illinois  court  in  Pres- 
ton V.  Spaulding. 

Section  4660  is  intended  to  provide  for  the 
Toluotary  assignment  of  insolvent  creditors, 
and  is  In  no  respect  intended  to  compel  in- 
solvent creditors  to  make  an  assignment. 

Union  Bank  of  Clticago  v.  Bank  of  Kansas 
dtp,  186  U.  S.  228,  84  L.  ed.  841;  Map  v. 
Tenney,  148  U.  8. 60,  87  L.  ed.  868;  Hargadine 
T.  Henderson,  97  Mo.  875. 

KeUam*  J.,  delivered  the  opinion  of  the 
court: 

We  think  the  following  statement  at  the 
head  of  appellants'  brief  is  a  fair  presentation 
of  the  facts  in  this  case,  and  we  adopt  it  as  the 
basis  of  this  opinion:  ''On  or  about  April 
15,  A.  D.  1892.  defendants  Max  <&  Baisch 
were  a  copartnership  engaged  in  the  retail 
hardware  business  and  the  selling  of  farm 
machinery  at  Scotland,  this  state.  Their 
Btock  of  goods,  book  accounts,  and  all  their 
other  property  In  which  they  had  a  valuable 
interest  or  any  substantial  equity  as  a  part- 
nership or  individuals  were  of  the  nominal 
Talue  of  ten  ($10,000)  thousand  dollars,  the 
cash  value  of  which  was  $7,000  to  $8,000. 
Their  indebtedness  exceeded  fifteen  thousand 
($15,000)  dollars.  Among  their  creditors 
were  the  respondents  Solomon  and  J.  0. 
Wenzlafl,  of  Yankton,  this  state,  to  whom 
they  owed  seven  thousand  ($7,000)  dollars. 
The  said  Wenzlaifs  knew  that  Max  &  Baisch 
were  hopelessly  insolvent  on  or  about  said 
last  named  date.  The  said  Max  &  Baisch, 
knowing  that  they  could  not  continue  their 
business  longer,  and  that  they  must  abandon 
the  same,  executed  a  bill  of  sale  and  deed  of 
their  said  stock  and  book  accounts,  and  all 
their  other  property  in  which  they  had  any 
aubstantial  interest  or  equity,  cither  as  a 
partnership  or  individuals,  to  the  respondents 
Wenzlaff,  in  payment  of  their  indebtedness 
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of  seven  thousand  ($7,000)  dollars.  Im- 
mediately on  the  delivery  of  said  bill  of  salo 
and  deed  the  said  Wenzlaffs  took  possession 
of  all  of  said  property  so  transfenred,  and 
have  continued  to  operate  the  store  and  rui» 
the  same  in  their  own  names  since.  Said 
transfer  of  Max  &  Baisch  left  them  without 
any  property  or  means  with  which  to  satisfy 
or  pay  their  indebtedness  to  any  of  their  other 
creditors.  This  action  was  instituted  by  the- 
plaintiffs,  for  themselves  and  all  other  cred- 
itors of  Max  &  Baisch,  for  the  purpose  of 
having  said  deed  and  bill  of  sale  and  trans- 
fer declared  an  afisignment  with  intent  to 
give  said  Wenzlaff s  preference  in  the  collec- 
tion of  their  debts  over  the  other  creditors  of 
Max  &  Baisch,  and  that  it  created  a  trust  for 
the  benefit  of  all  the  creditors  of  said  Max  & 
Baisch,  under  the  provisions  of  section  4660 
of  the  Compiled  Laws  of  the  state  of  South 
Dakota.  No  appearance  was  entered  for  Max 
&  Baisch.  but  their  codefendants,  vendees  of 
said  property,  filed  a  general  demurrer  to  the- 
complaint  herein,  setting  up  that  the  com- 
plaint does  not  state  facts  sufiScient  to  con- 
stitute a  cause  of  action  against  them.  The 
demurrer  was  submitted  to  the  court,  and  the 
same  sustained. "    The  plaintiffs  appealed. 

From  this  statement  we  draw  the  foUowinc 
facts:  Max  <&  Baisch  were  justly  indebted 
to  the  Wenzlaffs  in  the  sum  of  $7,000.  In 
payment  of  such  indebtedness  they  conveyed 
to  them  property  whose  cash  value  was  $7,- 
000  to  $8,000.  The  property  so  conveyed 
constituted  substantially  their  entire  means» 
and  resulted,  as  they  knew  It  would.  In  the 
dissolution  and  discontinuance  of  their  busi- 
ness. The  Wenzlaffs  knew  that  such  convey- 
ance and  payment  to  them  took  and  absorbed 
substantially  all  the  property  of  Max  &> 
Baisch,  and  that  it  would  necessitate  the 
abandonment  of  their  business.  Max  & 
Baisch  were  at  the  time  largely  indebted  U> 
other  creditors,  including  the  plaintiffs  in 
this  action,  who  were  left,  by  such  convey- 
ance and  payment  to  Wenzlaffs,  entirely  un- 
provided for.  The  question  to  be  determined 
IS  directly  this :  Is  it  the  legal  effect  of  these 
facts  to  make  such  conveyance  to  the  Wenz- 
laffs an  assignment  by  Max  &  Baisch  for  the 
benefit  of  their  creditors?  At  common  law, 
a  debtor  in  failing  circumstances  may  use  any 
or  all  of  his  property  to  pay  one  or  more- 
creditors  in  preference  to  others.  2  Kent, 
Oom.  582 ;  Burrill,  Assiffnm.  $  160.  In  thi» 
state  this  right  of  the  debtor  is  expressly  de- 
clared by  statute.  "A  debtor  may  pay  one- 
creditor  in  preference  to  another,  or  may  give 
one  creditor  security  for  the  payment  of  his- 
demand  in  preference  to  another."  Comp. 
I^ws,  g  4654.  This  provision  simply  codi- 
fies the  common  law,  and,  unless  qualified  by- 
other  statutoiy  provisions,  the  right  of  a. 
debtor  to  select  and  prefer  one  creditor  to  an- 
other remains  as  at  common  law.  And  it  i» 
very  clear  that  Max  <&  Baisch,  in  making  such, 
payment  to  the  Wenzlaffs,  were  exercising  a. 
right  recognized  and  assured  to  them  both  or 
the  common  and  statutory  laws,  unless  such 
right  has  been  limited  or  restrained  by  other 
provisions  of  the  statute ;  and  this  is  what  is 
claimed  by  appellants  is  done  by  the  statute 
regulating  assignments  in  trust  oy  insolvent 
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debtors  for  the  benefit  of  their  creditoiB.  Sec- 
tion 4660,  Comp.  Laws,  is  as  follows:  "An 
insolvent  debtor  may,  in  good  faith,  execute 
an  assignment  of  property  to  one  or  more  as- 
signees, in  trust  towards  the  satisfaction  of 
his  creditors,  in  conformity  to  the  provisions 
of  this  title ;  subject,  however,  to  the  provis- 
ions of  this  code  relative  to  trusts  and  to 
fraudulent  transfers,  and  the  restrictions  im- 
posed by  law  upon  an  assignment  by  special 
partnerships,  by  corporations  or  bv  other 
specified  classes  of  persons ;  provided,  more- 
over, that  such  assignment  shall  not  be  valid 
if  it  be  upon,  or  contain  any  trust  or  condi- 
tion by  which  any  creditor  is  to  receive  a 
preference  or  priority  over  anjr  other  credit- 
or ;  but  in  such  case  'the  property  of  the  in- 
solvent shall  become  a  trust  fund  to  be  ad- 
ministered in  equity,  in  the  district  court, 
and  shall  inure  to  the  benefit  of  all  the 
creditors  in  proportion  to  their  respective 
clai ms  or  demands. "  Unenl ightened  and  un- 
influenced by  several  Judicial  decisions,  some 
of  which  it  will  be  necessary  to  notice  here* 
after,  I  think  I  should  understand  these  pro- 
visions—the one  declaring  the  right  of  a 
debtor  to  prefer  particular  creditors,  and  the 
other  regulating  the  making  and  declaring 
the  effect  of  a  eeneral  assignment  in  trust  for 
the  benefit  of  all  creditors— to  be  distinct  and 
independent  provisions,  either  of  which  was 
available  to  a  debtor.  That  two  different 
courses  were  open  to  every  debtor :  he  might, 
as  provided  in  said  section  4664,  use  any  or 
all  his  property  to  pay  or  secure  any  creditor 
in  preference  to  others,  or  he  might,  as  pro- 
vided in  said  section  4660,  turn  over  all  his 
property  to  a  trustee  for  the  benefit  of  all  his 
creditors  ratably.  If  he  chooses  to  adopt  the 
former  course  of  paying  or  securing  a  pre- 
ferred creditor,  he  must  keep  himself  and  the 
transaction  within  the  rules  of  honesty  and 
good  faith,  as  defined  by  the  law;  If  he 
adopts  the  latter  course  of  making  a  general 
assignment,  he  must  follow  the  require- 
ments of  the  statute  authorizing  and  regulat- 
ing such  assignment  and,  if  fn  or  by  such 
assignment  he  undertakes  to  prefer  one  cred- 
itor to  another,  the  consequence  prescribed  by 
such  statute  will  follow.  That  the  question 
is  not  one  of  morals,  to  be  measured  by  the 
conscience  of  the  court,  but  of  law,  to  be 
tested  by  the  enactments  of  the  legislature. 
These  views,  thus  generally  expressed,  are 
plainly  opposed  by  the  opinion  of  the  terri- 
torial supreme  court,  In  Straw  v.  Jenks,  6 
Dak.  414.  It  is  quite  probable  that  the  opin- 
ion of  the  learned  judge,  which  was  elaborate 
and  instructive,  laid  down  some  propositions 
not  necessary  to  a  decision  of  that  case  upon 
the  facts  presented,  and  that  the  law  which 
might  perhaps  have  properly  decided  that 
case  does  not  necessarily  decide  this.  In  that 
case  the  mortgagors  made  several  chattel 
mortgages,  at  practically  the  same  time,  to 
as  many  different  creditors.  They  were  all 
immediately  placed  in  the  hands  of  an  agent 
or  trustee  for  enforcement.  These  acts  were 
all  so  nearly  simultaneous,  and  so  closely  re- 
lated to  each  other,  as  to  suggest  the  deliber- 
ate intention  of  the  mortgagor  to  thus  create  a 
trust  in  such  agent  or  truitee  for  the  benefit 
of  such  preferred  creditors.  In  the  case  be- 
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fore  us  there  can  be  no  such  element  of  trust, 
unless  the  law  itself  directly  creates  it,  and 
that,  too,  against  the  express  intention  of  tlie 
parties.  But  the  opinion  without  doubt 
plainly  teaches  the  doctrine  upon  which  the 
appellants  base  their  present  contention  in* 
this  case.  It  is  thus  stated  in  the  opinion: 
** Under  this  statute  [4660],  whenever  an  in- 
solvent debtor  makes  a  general  disposition  of 
all  his  property  and  effects,  whether  to  all 
or  only  a  part  of  his  creditors,  thereby  aban- 
doning his  business,  or  putting  himself  in 
such  situation  that  it  is  impossible  for  hin» 
to  continue  in  it,  he  has  made  a  voluntary  as- 
signment." And  again:  *'8o  long  as  the  in- 
strument employed  by  the  debtor,  whatever 
it  may  be  called,  works  an  absolute  transfer 
of  substantially  all  the  property  and  effects  of 
the  insolvent  from  him  to  another  or  others, 
with  a  design  on  his  part  that  it  shall  do  so, 
and  that  his  connection  with  the  bu8iiie8» 
shall  cease,  it  is  a  voluntary  assignment  on 
his  part  under  the  statute  in  question. "  It  is- 
reasonably  plain  that  if  these  propositiona 
are  adopted  and  followed  as  the  law  by  thia 
court,  the  decision  of  the  circuit  court  must 
be  reversed;  for  all  the  conditions  exist 
which,  ruled  by  such  law,  would  make  this- 
conveyance  an  assignment  with  preferences. 
The  opinion  finds  the  efficient  factor,  which 
turns  what  would  otherwise  be  a  simple- 
transfer  of  property  to  one  creditor  in  pay- 
ment of  his  debt  into  an  assignment  for  the 
benefit  of  all  creditors,  in  the  circumstance- 
that  such  transfer  embraces  substantially  all 
the  debtor's  property, — that  is,  that  a  debtor 
may  convey  nearly  all  his  property  to  pay 
his  debt  to  one  of  his  creditors ;  and  it  is  » 
proper  exercise  of  his  right  to  prefer  such 
creditor.  But  if  he  convey  a  little  more,  so- 
as  to  make  substantially  all  his  property,  it 
becomes,  instead  of  a  payment  as  designed, 
a  general  assignment  lor  the  benefit  of  aU 
creditors;  thus  making  the  character  and" 
effect  of  the  transaction  to  depend— not  on 
the  intention  of  the  parties  to  it,  nor  the  per- 
version from  such  intent— upon  the  injustice- 
of  allowing  one  creditor  to  obtain  more  than* 
his  just  proportion  of  the  debtor's  property  ; 
for  the  apparent  injustice  of  paying  a  pre- 
ferred creditor  in  full  with  three  quarters  of 
the  debtor's  property  is  not  relieved  by  the- 
fact  that  the  remaining  one  quarter  will  pay 
other  creditors  an  insignificant  portion  of 
their  claims.  I  say,  the  ** apparent"  injustice 
of  so  preferring  one  creditor  to  others,  for 
the  law  recognizes  the  fact  that  in  the  forum 
of  conscience  all  debts  do  not  stand  u pon- 
tile same  level.  A  man  may  properly  and 
honestly  prefer  and  pay  a  friend,  who,  from 
pure  friendship  and  a  desire  to  assist,  has 
indorsed  for  him,  rather  than  one  who,   for 

f profit,  has  assumed  the  business  risk  of  deal- 
ng  with  him.  Or  he  may  rightly  prefer  and 
pay  a  poor  creditor,  who  would  be  distressed 
by  the  loss  of  his  debt,  to  a  rich  one,  to  whonk 
the  loss  would  be  insignificant.  In  the  exer- 
cise of  the  right  to  prefer  creditors,  the  law- 
has  left  it  with  the  debtor  to  determine  for 
himself  which  he  ou^ht  to  and  will  prefer. 
The  right  so  to  do  being  secured  by  a  broad 
and  positive  statute,  I  am  unable  to  sec  the 
authority  of  the  court  to  say  that,  beyond  the 


South  Dakota  Bufrbicb  Ck>ujiT. 


aae  of  such  a  proportion  of  his  property  as 
the  court  approves,  he  cannot  exercise  such 
right.  But  for  the  assignment  already 
noticed  (sec.  4660  et  »eq.),  it  would  not  be 
claimed  but  that  the  debtor  might  use  all  his 
property  to  satisfy  one  creditor  to  the  ex- 
clusion of  all  others.  It  is  not  necessary  to 
go  to  the  books  for  this  learning.  In  Clarke 
V.  White,  37  U.  8.  12  Pet.  200.  9  L.  ed.  1055. 
the  court  says :  **  The  debtor  may  prefer  one 
creditor,  pay  him  fully,  and  exhaust  his 
whole  property,  leaving  nothing  for  others 
equally  meritorious.  **  See  also  Wakeman  v. 
Grawr,  4  Paige,  28,  8  L.  ed.  325 ;  Covanhoven 
▼.  Eart,  21  Pa.  495,  60  Am.  Dec.  57 ;  SUwart 
y.  Dunham,  115  U.  S.  61,  29  L.  ed.  829; 
•Oidding$  v.  Sears,  115  Mass.  505 ;  Oaeon  ▼. 
Murray,  15  Mo.  878. 

I  am  equally  unable  to  perceive  what  seems 
to  me  any  sufficient  reason  for  allowing  the 
circumstance  that  such  payment  necessitated 
the  discontinuance  of  the  debtor's  business 
to  determine  or  assist  in  determining  that 
what  was  intended  to  be  an  absolute  con- 
Yeyance  in  payment  of  a  particular  debt  is 
instead  a  voluntary  assignment  in  trust  to 
secure  the  payment,  as  far  as  possible,  of  all 
debts.  There  is  nothing  in  the  opinion  in 
Straw  V.  Jenke  which  would  prevent  a 
merchant  from  turning  over  a  considerable 
portion  of  his  property  to  pav  a  boifa  fide 
preferred  debt,  but  this  would  very  often, 
perhaps  generally,  compel  an  abandonment 
of  his  business.  How  little  of  his  property 
he  could  retain  without  such  consequences 
would  nearly  always  depend  upon  circum- 
stances, such  as  the  disposition  of  his  credi- 
tors, the  reputation,  and  often  the  nerve,  of 
tho  debtor.  The  result  would  be  that,  under 
•conditions  and  circumstances  favorable  to  the 
debtor,  his  conveyance  would  stand  in  law 
as  a  payment,  while,  under  unfavorable  con- 
ditions, neither  crowing  out  of  nor  having 
any  connection  with  the  transaction  itself  nor 
its  necessary  effect  upon  creditors,  the  same 
conveyance  precisely  would  stand  in  law  as 
a  general  assignment.  But  how  would  the 
same  rule— or  principle,  if  it  should  be  so 
called — api>ly  to  the  multitude  of  cases  when 
the  debtor  is  in  do  business.  A  debtor  has 
|1, 000  in  money,  or  a  single  piece  of  property 
of  that  value.  He  owes  the  same  amount  to 
A.,  $500  to  6.,  and  $500  to  0.  He  gives  A. 
all  he  has  in  payment  of  his  debt,  and  con- 
tinues to  work  by  the  day,  or  on  a  salary. 
Just  as  he  did  before  the  transaction.  Is  the 
transaction  a  payment  to  A. ,  or  an  assign- 
ment for  the  Deneflt  of  A..  B..  and  C.  ?  It 
■4Kems  to  me,  as  I  have  already  said,  that  the 
two  rights  of  the  debtor  to  use  any  or  all  his 
property  to  pay  preferred  creditors,  or  to  turn 
it  all  over  to  a  trustee  for  ratable  distribution 
among  all  his  creditors,  are  distinct  and  in- 
-dependent,  and  that  the  statute  reffulatinr 
voluntary  assignments  for  the  benefit  of  all 
•creditors  did  not  profess,  nor  was  it  intended, 
to  break  in  upon  the  long-establislied  doctrine 
of  the  common  law,  made  statutory  in  this 
state,  that  a  debtor  mav  prefer  one  creditor 
to  another ;  but  was  only  intended  to  direct 
the  manner  In  which  an  insolvent  debtor 
might,  if  he  so  desired  to  treat  all  alike, 
convey  all  his  property  to  a  trustee  for  a 
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ratable  payment  to  all.  The  supreme  court 
of  Missouri,  recognizing  that  the  right  of  a 
debtor  to  prefer  creditors  mi^ht  be~  legally 
used  to  avoid  the  ratable  distribution  among 
all  creditors  contemplated  bv  the  general  as- 
signment law,  used  this  significant  language : 
"*  If  the  legislature  wish  to  strike  at  the  root 
of  the  evil,  they  must  go  back  to  an  old  prin- 
ciple of  the  common  law.  which  permits  a 
debtor  to  prefer  one  creditor  to  another." 
S/iapleigh  v.  Baird,  26  Mo.  826.  I  find  noth- 
ing in  our  assignment  law  which  I  think  was 
intended  to  repeal,  affect,  or  qualify  section 
4654,  giving  a  debtor  the  absolute  right  to 
prefer  creditors,  and  nothing  which  restricts 
the  exercise  of  such  right  to  a  portion  of  his 
property ;  nor  can  I  find  anything  in  the  law 
whidi  seems  to  me  to  authorize  or  justify  a 
court  in  holding  that  a  payment  so  made  is 
not  a  payment,  out  a  voluntary  assigiiment 
of  the  debtor's  property  for  the  benefit,  not 
of  the  creditor  whom  he  has  attempted  to  pay, 
but  of  all  his  creditors.  The  ver^  definition 
of  an  assignment  by  our  statute  is  a  convey- 
ance '^of  property  to  one  or  more  assignees 
in  trust.  ^  It  is  Uien  provided  "  that  such  an 
assignment  shall  not  be  valid"  if  it  contain 
any  preference  among  the  creditors.  Whera 
a  conveyance  of  property  is  made  directly  to 
a  creditor  in  absolute  executed  payment  of  a 
debt,  the  transaction  lacks  the  essential  char- 
acter of  a  trust.  Burrill,  Assignm.  ^  3; 
Ingram  v.  Chborr^,  70  Wis.  184,  804 ;  Dias  ▼. 
Bouchaud,  10  Paige,  445,  4  L.  ed.  1044. 

It  is  undeniable  that  cases  may  be  found 
which  support  the  opinion  in  Straw  v.  Jenke^ 
some  of  which,  and  those  principally  relied 
upon  by  appellants,  will  be  noticed.  The 
one  nearest  home  is  that  of  Wyman  v.  MtUh- 
ewe,  in  the  circuit  court,  and  reported  in  58 
Fed.  Rep.  678.  The  case  was  from  this  state, 
and  Judge  Sanborn,  who  decided  it.  was  bound 
to  follow  the  decision  of  the  highest  court 
of  the  jurisdiction  from  which  it  came.  The 
question  of  the  construction  and  effect  of  a 
statute  of  a  state  regulating  assignments  for 
the  benefit  of  creditors  is  a  question  upon 
which  the  decisions  of  the  highest  court  of 
the  state  establishing  a  rule  of  property  are 
of  controlling  authority  in  the  courts  of  the 
United  States.  Brashear  v.  West,  32  U.  8.  7 
Pet.  615,  8  L.  ed.  804 ;  Allen  v.  Massey,  84 
U.  S.  17  Wall.  851,  21  L.  ed.  542 ;  Lhyd  ▼. 
Fulton,  91  U.  S.  485.  23  L.  ed.  865 ;  U^ni&n 
Bank  of  Chicago  v.  Bank  of  Kansas  Gity^  180 
U.  S.  285,  34  L.  ed.  345.  Judife  Sanborn 
followed  Straw  v.  Jehks,  If  that  case  had 
been  decided  otherwise,  it  is  fair  to  suppose 
he  would  have  felt  bound  by  it.  It  may  bo 
observed,  however,  that  the  wyman  Case  was 
not  one  where  the  property  involved  had  been 
transferred  as  payment,  but.  as  in  the  Straw- 
Jenks  Case,  it  was  mortgaged  to  the  bank« 
not  only  to  secure  its  own  indebtedness,  but 
as  a  trustee  for  other  creditors.  The  mort- 
gage thus  expresslv  created  a  trust,  with  the 
bank  as  trustee.  In  the  Straw- Jetiks  Cote  the 
court  cites  and  quotes  from  Preston  v.  Spauld- 
ing,  120  111.  208,  as  though  supporting  its  de- 
cision. In  that  case  there  was  a  formal  as- 
signment for  the  benefit  of  creditors,  and  the 
whole  argument  of  the  opinion  rests  upon 
that  fact,    llio  preferences  were  made  under 


them  as  a  part  of  tho  transaction  of  assign- 
ment, ''the  same  as  though  incorporated  in 
the  deed  of  assignment  itself. "  In  respect  to 
the  insolvent  debtor,  i^te  opinion  says :  **  He 
may  now,  as  heretofore,  in  eood  faith  sell  his 

groperty,  mortgage  or  pledge  it  to  secure  a 
ona  fide  debt.  .  .  .  But  when  he  reaches 
-the  point  where  he  is  ready  and  determined 
to  yield  the  dominion  of  his  property,  and 
makes  an  assignment  for  the  benefit  of  his 
•crediton  under  the  statute,  this  act  declares 
that  the  effect  of  such  assignment  shall  be  the 
«urrender  and  conveyance  of  all  his  estate  not 
exempt  by  law  to  his  assignee,  rendering  void 
4ill  preferences,  and  bringing  about  the  dis- 
tribution of  his  whole  estate  equally  among 
his  bona  fide  creditors."  And  again,  the 
opinion,  referring  to  the  voluntary  assign- 
ment law,  says :  **  No  insolvent  debtor  hav- 
ing in  view  the  disposition  of  his  estate  can 
be  permitted  to  defeat  its  operation  by  effect- 
ing unequal  distribution  of  his  estate  by 
m^uis  of  an  assij^nment  and  any  other  shift 
-or  artifice  under  the  forms  of  law. ''  Concern- 
ing this  opinion,  tho  later  case  of  FarweU 
V.  NUtwn,  138  111.  45,  says :  "^  Aside  from 
the  rule  that  the  language  of  an  opinion  is 
to  be  confined  by  the  facts  of  llie  case  which 
the  court  is  considering,  it  will  be  found  that 
Che  learned  and  discriminating  iudge  who 
wrote  in  that  case  carefully  avoided  the  im- 
plication that  preferential  transfers  by  an  in- 
solvent debtor,  not  connected  in  act  and  in- 
tent with  an  assignment,  were  forbidden  by 
the  law.  ^  And  further  on  the  opinion  says 
the  Judge  "had  clearly  in  mind  the  distinc- 
tion between  an  assignment  and  a  transfer  of 
some  other  form,  and  clearly  recognized  the 
•diificulty  of  treating  judgments  and  convey- 
ances as  an  assignment,  or  part  of  an  assign- 
ment, and  void  if  preferential,  when  no  as- 
signment was  even  executed  or  contemplated 
bv  the  debtor  who  gave  such  preferences." 
Entirely  consistent  with  these  expressions, 
but  not,  as  it  seems  to  me,  with  those  in  the 
Straw- Jtnfa  Case,  Is  the  opinioB  In  Sckr^er 
v.  HViM,  120  in.  403.  Heferring  to  tJie 
fltAtute  r^latin;;  to  nssignme ots  by  dftbtnrs  for 
tlie  Ijcnerti  of  their  cruditors,  aiid  prohibit- 
injf  pri.-r(.TeDcej4  in  such  assign  menu,  the 
court  BHys:  "*  NotvriUiBtanrlin^  timt  stjitiite, 
a  debtor  limy  pay  one  credUor  in  full,  ekhtr 
in  money  or  by  the  sale  of  his  pro  Deity. 
That  act  appHea  only  to  cooveyancea  of  prop' 
-erty  to  an  aasi^uee  or  true  tee  in  trust,  to  con* 
vert  the  same  mto  money  for  the  benefit  of 
creditors  of  the  assignor,  which  can  now  only 
be  made  under  that  law. "  The  affect  of  the 
decision  as  to  the  question  of  preferences  is 
thus  stated  in  the  headDOte :  "  In  the  abaetice 
of  fkuy  bankrupt  law  or  statute  to  the  cod^ 
trar^,  the  law  is  well  settled  that  a  debtor  In 
failing  circumstances,  not  seeking  the  benefit 
of  the  general  as&igtiment  law,  ma^  prefer  one 
creditor  to  another  equally  mentorioQa,  if 
done  in  good  faith.  The  statute  regulating 
assign  menu  by  insolvents  has  no  application 
to  such  a  Cftjie/'*  Agiiln,  In  Weber  v.  Mick, 
another  Illinois  case,  reported  in  181  UK  520, 
in  which  an  attempt  was  made  to  have  cer- 
tain chattel  mortgages  securing  preferred 
creditors  declared  an  aaaignment  Tor  the  ben- 
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/.,  said  in  reference  to  an  instruction  refused 
by  the  trial  court :  **  This  instruction  was 
doubtless  drafted  upon  the  theory  that  giv- 
ing; a  preference  to  a  creditor  by  means  of  a 
chattel  mortgage,  when  the  mortgage  covers 
the  debtor's  entire  property,  contravenes  th» 
provisions  of  the  thirteenth  section  of  the  stat- 
ute in  relation  to  voluntary  assignments  for 
the  benefit  of  creditors.  To  this  view  we  are 
unable  to  assent.  ...  It  must  be  held 
that  every  attempt  to  apply  the  act  or  any  of 
its  provisions,  by  construction,  to  any  sub- 
iect  other  than  voluntary  assigmnents,  muit 
be  wholly  unavailing. "  He  then  proceeds  to 
show  Uiat  neither  chattel  mortgages  nor  trans- 
fer of  property  In  payment  of  debts  can  be 
considered  as  such  assignments.  Referring 
to  the  mortgages,  he  savs :  **  It  is  clear,  upon 
the  principles  established  by  the  authorities 
above  cited,  that  they  were  mere  chattel 
mortgages,  executed  for  the  sole  benefit  of  the 
mortgagees,  and  creating  no  trust  in  favor  of 
any  of  the  creditors  of  me  mortgagor.  It  is 
clear,  then,  that  thev  did  not  constitute  vol- 
untary assignments  for  the  benefit  of  creditors 
within  the  meaning  of  the  statute. " 

We  have  thus  rererred  to  these  Illinois  de- 
cisions later  than  Preston  v.  SfpavXdiiw,  in 
order  to  more  safely  and  intelligent! v  deter- 
mine what  force  should  be  given  to  wliite  v. 
CoUhaumi,  139  U.  8.  829,  82  L.  ed.  677, 
strongly  relied  upon  both  by  Judge  Spencer 
in  his  opinion  in  the  Straw- Jenks  Case  and  by 
the  appellants  in  this  case.  In  White  v, 
Cotzhaueer^,  which  went  up  from  Illinois,  it 
was  the  evident  intention  of  the  United  States 
Supreme  Court  to  follow  the  decision  in 
Preston  v.  Spaulding,  as  an  authoritative  con- 
struction of  the  Illinois  statute  and  its  effect 
by  the  highest  court  of  that  state.  That  the 
opinion  of  the  federal  court  does  not  correctly 
reflect  that  of  tlie  Illinois  court  is  evident. 
In  Union  Bank  of  Chicago  v.  EantoM  Citp 
Bank,  eupra.  Judge  Gray,  who  wrote  the 
opinion,  sajs  they  followed  the  Illinois  court 
as  they  nndfrstood  it.  In  Ffirvdl  v.  Niltson^ 
Bupra,  the  supreme  court  of  11  Huois  ei press ly 
repudiates  the  opinion  in  W hilts  v.  Odzhau- 
w ft.  as  a  correct  siutement  of  the  law  in  i  hat 
state.  In  Olappr.  DittmnfK  21  Fed.  Rep.  15. 
and  Perry  v.  Vorbf/,  21  Fed.  lie  p.  737,  —cases 
cited  by  tippdlvimB^—Jndge  Brewer  did  hold 
that  a  traiiiifer  of  all  a  debtor's  properly  to  a 
single  creditor  was  an  asaignment  for  the  ben 
eflt  of  the  debtor's  creditors* under  the  stututes 
of  Missouri.  He  did  this,  he  savs  in  the  opiu- 
ion,  against  his  Individual  judgment,  and  in 
deference  to  prior  decisions  of  tho  federal 
circuit  courts  assuming  to  follow  the  state 
decisions.  Bubitantlally  the  same  rulings 
will  be  found  in  Dahlman  v.  Jacobin  l^Fed* 
Rep.  014  ;  Kelloff  v.  Etehardson,  19  Fed,  Rep, 
70 1  Kerbs  v.  Badnf^,  33  Fed.  Rep.  dOB  i  Freund 
V.  Yoigermnn,  30  Fed.  Rep.  812,  rehearing 
refused  in  %1  Fed.  Rep.  249-  StaU  v.  Jforas, 
27  Fed.  Rep  361,  Later  the  question  went 
up  from  that  state  to  the  United  Stales  Su- 
preme Court,  and  that  t^urt,  in  Union  Bank 
of  Chitago  Y,  Kanm9  City  Bariky  mipra^  re- 
versed and  disapproved  these  cases,  and  held 
that  the  law  of  that  a  late  as  declared  by  the 
highest  court  was  quite  different  from  Uiat 
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announced  by  the  federal  circuit  courts ;  and 
quoted  frith  approval,  as  the  established  law 
of  that  state,  the  following  from  the  opinion 
in  Hargadine  ▼.  E&ndenon,  Vt  Mo.  876. 
"  The  assignment  law  of  Missouri  is  not,  in 
letter  or  spirit,  a  bankrupt  or  insolvent  debt- 
or's act.  A  debtor,  whether  solvent  or  in- 
solvent, maj  in  good  faith  sell,  deliver  in 
payment,  mortgage,  or  pledge  the  whole  or 
any  part  of  his  property  for  the  benefit  of  one 
or  more  of  his  creditors,  to  the  exclusion  of 
others,  even  though  such  transfer  mav  have 
the  effect  of  delaving  them  in  the  collection 
of  their  debts.  Its  terms  in  no  way  qualify 
the  rule  bv  which  the  character  of  the  instru- 
ment is  to  DC  determined. "  The  court  accord  • 
ingly  held  that  the  deed  of  trust  should  be 
considered  as  a  mortgage  to  secure  the  credit- 
ors named,  and  not  as  an  assignment  for  the 
benefit  of  creditors  generally.  The  same 
cases  were  again  referred  to  and  disapproved 
in  the  later  case  of  May  v.  Tenney  (decided 
in  March,  1898),  148  U.  S.  60,  87  L  ed.  188. 
This  case  when  up  from  Colorado.  The  cir- 
cuit court  had  held,  upon  the  theoiy  con- 
tended for  by  appellants  in  this  case,  that  an 
instrument  in  the  form  of  a  chattel  mortgage 
should  be  construed  to  be  a  general  assign- 
ment for  the  benefit  of  creditors.  The  decis- 
ion of  the  circuit  court  was  reversed.  Judge 
Brewer  writing ;  **  This  statute  [referring  to 
the  Colorado  assignment  law],  so  far  as  we 
are  advised,  has  not  been  before  the  supreme 
court  of  Colorado  for  constniction ;  at  least 
I  not  for  any  question  involved  in  this  case. 
The  first  section,  it  will  be  perceived,  gives 
permission  to  make  a  general  assignment. 
There  is  no  compulsion.  There  is  neither  in 
terms  nor  by  implication  an^  duty  cast  upon 
an  insolvent  to  dispose  of  his  property  by  a 
genera]  assignment,  or  anything  that  pre- 
vents him  from  paying  or  securing  one 
creditor  in  preference  to  others ;"  and  he  con- 
cluded that  a  ''statute  which  simplv  permits 
a  debtor  to  make  a  certain  disposition  of  his 
property  works  no  destruction  of  his  other- 
wise unrestrained  dominion  over  it." 

Similar  views  were  expressed  in  Manning 
T.  Beck,  129  N.  Y.  1,  14  L.  R.  A.  198.  This 
was  an  action  to  set  aside  a  bill  of  sale  made 
by  an  insolvent  debtor  as  payment  to  a  pre- 
ferred creditor,  and  a  general  assignment 
executed  the  next  day,  on  the  general  ground 
that  they  were  parts  of  the  same  transaction, 
and,  as  such,  violated  the  statute  by  givina 
such  preference.  The  court  held  that  such 
a  result  could  not  follow,  unless  the  creditor 
80  receiving  payment  knew  at  the  time  that 
the  debtor  was  about  to  make  a  general  as- 
signment; and  tbat  the  bill  of  sale  to  him 
was  a  part  of  such  transaction,  and  one  of  the 
instrumentalities  for  the  accomplishment  of 
this  general  surrender  of  his  propertv ;  in 
other  words,  that  such  preference  is  forbidden 
only  when  it  is  made  as  a  part  and  parcel  of 
an  assij^nment  under  the  statute.  The  court 
says:  ''If  the  preference  were  contained  in 
the  general  assignment  itself,  we  would  have 
no  trouble  in  concluding  that  it  would  be 
unlawful ;  .  .  .  but  it  is  an  entirely 
different  matter  where  a  preference  is  given 
by  reason  of  an  instrument  which  the  debtor 
has  ordinarily  full  power  to  execute  and  de- 
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liver  for  the  very  purpose  of  thereby  givini^ 
a  preference,  and  which  a  creditor  hiui  like 
full  power  to  receive  for  the  purpose  of 
thereby  receiving  such  preference."  Follow- 
ing this  case  is  tbe  very  recent  one  of  Thtfrnp- 
kiTis  V.  Eunter,  24  N.  Y.  Supp.  8,  in  which 
the  facts  are  hardly  distinguishable  fronk 
those  in  the  case  now  before  us  for  decision. 
We  quote  from  the  opinion  in  that  case :  "  But 
it  is  urged  on  the  part  of  the  plaintiffs  that 
no  purpose  to  make  a  general  assignment,  or 
its  accomplishment,  is  essential  to  bring  the 
case  within  the  operation  of  the  statute, 
where  the  insolvent  debtor  has  by  a  single 
transaction  disposed  of  all  his  property  to  <me 
or  a  portion  oni  v  of  his  creditors,  in  payment 
of  his  debt  or  debts  owing  to  him  or  them, 
to  whom  the  sale  or  transfer  is  so  made.  The 
support  of  that  proposition  would  require  the 
conclusion  that  such  a  transfer  of  his  prop- 
erty for  that  purpose  is,  in  legal  effect,  m 
general  assignment  for  the  benefit  of  creditors, 
within  the  statute.  There  is  apparently  no 
warrant  for  such  construction  of  the  statute 
in  the  language  employed  to  express  the 
legislative  intent.    Nor  is  it  seen  how  ite 

Surpose,  so  manifested,  can  be  extended  to 
efeat  the  right  of  such  debtor  to  make,  and 
one,  or  some  only,  of  his  creditors  to  take, 
transfer  of  his  entire  property  as  payment  of 
valid  debt  or  debts  owing  by  him  to  sndk 
creditor  or  creditors  to  whom  it  is  made,  and 
to  hold  it  for  tbat  purpose,  as  against  other 
creditors  of  the  debtor. "  In  both  of  these  New 
York  cases  White  v.  GoUhausen  is  referred  to» 
but  not  followed.  Oivsb  v.  Oarstens,  decided 
by  the  supreme  court  of  Ohio  on  June  28^ 
1892,  and  reported  in  49  Ohio  St  548,  con- 
tains a  very  vigorous  discussion  of  this  ques- 
tion by  Spear,  Oh.  J.,  and  holds  that  the 
assignment  law  cannot  be  so  construed  as  to 
deprive  a  debtor  of  the  independent  right  to 
prefer  some  creditors  to  others.  Referring  to 
such  law,  he  says :  "The  language  does  not 
include  all  transfers  nor  all  conveyances  made 
in  contemplation  of  insolvency,  but  assien- 
ments ;  and  it  is  assignments  by  the  failing 
debtor  in  trust  to  a  trustee  which  the  legis- 
lature had  declared  must  inure  to  the  benefit 
of  all  creditors.  .  .  .  Upon  no  accepted 
theory  of  construction,  therefore,  are  we  au- 
thorized, in  view  of  the  acknowledged  rale 
of  the  common  law,  to  enlarge  the  class,  and 
say  that  it  must,  by  judicial  construction,  be 
held  to  include  other  instruments  not  des- 
cribed, instruments  which,  since  our  earliest 
adjudications,  have  been  held  to  be  valid, 
and  entitled  to  enforcement  in  accordance 
with  their  terms."  The  length  of  this  opin- 
ion forbids  further  notice  of  authorities.  The 
following  late  cases,  however,  may  be  cited 
as  entirely  consistent  with,  and  generally* 
aflSrmatively  supporting  the  doctrine  of,  thia 
opinion :  CasteUo  v.  Chamberlain,  36  Neb.  46  ; 
Olemsnt  ▼.  Johnson,  85  Iowa,  586 ;  Mrsi  ilTo^. 
Bank  of  Chicago  v.  North  WitoonHn  Lurnb&r 
Co.  41  111.  App.  888;  Warntr  v.  LUtlefiOd. 
89 Mich.  829 ;  Bankqf  Montreal ▼.  J.  B,  I\jitU 
Bait  A  Lumber  Go,  90  Mich.  845;  Oilberi  ▼. 
McCorkU,  110  Ind.  915,  followed  in  Oamahatt 
V.  Schtoab,  127  Ind.  507.  I  believe  these  later 
cases,  and  others  that  might  be  cited,  as  welt 
as  many  older  ones,    such  as  Sampson  ▼» 
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AmM,  19  Iowa,  479 ;  NatUmal  Bank  of  the 
Metropolis  ▼.  Sprague,  20  N.  J.  £q.  18 ;  Fdr- 
wU  V.  Howard,  26  Iowa,  881 ;  BaUe  ▼.  Coe, 
10  Conn.  295 ;  Doremtu  r,  O'Ea/rra,  1  Ohio 
8t.  45 ;  Aikineon  ▼.  Tomlinaon,  Id.  287 ;  Lord 
T.  Fiihor,  19  Ind.  7, — ^teach  the  only  doctrine 
logically  consistent  with  the  several  rights 
and  privileges  expressly  guaranteed  hy  stat- 
ute to  a  debtor ;  and  that  the  vital  error  in 
the  opinion  in  Straw  v.  Jenke  was  in  the  as- 
sumed premise  that  the  design  of  the  statute 
regulating  voluntary  assignments  was  ''to 
prevent  preferences  among  creditors. "  If  such 
were  the  design  of  the  legislature,  it  is  in- 
explicable that  they  should  have  left  stand- 
ing upon  the  statute  book  the  affirmative  de- 
claration of  the  absolute  right  of  an^  debtor 
to  make  such  preferences.  The  assignment 
law  was  not  intended  to  affect  or  touch  the 

general  right  of  a  debtor  to  prefer  creditors, 
ut  was  designed  for  cases  where  the  debtor 
professedly  did  not  desire  or  intend  to  make 
preferences,  and  offers  to  every  debtor  who 
does  not  wish  to  handle  or  distribute  his  prop- 
erty himself  and  make  preferences,  but  de- 
sires  to  convey  it  all  to  a  trustee  for  a  ratable 
payment  to  all,  a  simple  and  convenient  means 
to  effectuate  such  purpose ;  and  then  provides 
that  a  debtor  so  professing  to  turn  over  all 
his  property  for  the  benefit,  proportionately, 
of  all  his  creditors  cannot  use  such  assign- 
ment to  accomplish  an  inconsistent  purpose. 
He  cannot  professedly  use  the  law  and  the 
assignment  for  one  purpose,  but  actually  use 
it  for  another ;  not  because  he  has  no  right  to 
prefer  particular  creditors,  but  because  to  do 
80  under  such  circumstances  would  be  a  fraud 
on  the  law.  He  may  make  a  general  assign- 
ment or  not,  as  he  chooses ;  but  if  he  uses  the 
law  at  all  he  must  do  it  in  good  faith,  and 


conform  to  its  terms  and  requirements.  He 
must  **  use  as  not  abusing"  it.  Of  course,  it 
is  not  indispensable  that  in  making  such  as- 
signment the  debtor  use  the  very  terms  of  the 
statute,  but  it  is  indispensable  that  his  actb 
be  such  as  to  indicate  his  intention  to  take 
advantage  of,  and  put  himself  and  his  prpp- 
erty  under  the  protection  of,  the  statute  per- 
mitting and  regulating  a  general  assignment 
by  a  debtor  for  the  benefit  of  his  creditors ; 
and,  in  my  opinion,  any  judicial  construction 
which,  against  the  debtor's  will  and  design, 
forces  his  property  within  the  range  of  tht 
general  assignment  law,  and  compels  its  dis 
position  thereunder,  would  reverse  the  policy 
of  the  law,  and  make  the  assignment  an  in- 
voluntary, instead  of  a  voluntary,  one.  It 
would  be  an  attempt  upon  the  part  of  the 
court  to  repeal  a  statute  giving  a  definite 
right  to  a  debtor,  and  to  make  a  new  law  in 
the  place  of  that  duly  enacted  by  the  legis- 
lature. 

Notwithstanding  our  great  respect  for  thr 
learning  of  the  late  territorial  court,  and  of 
the  able  judge  who  wrote  the  opinion  in /Straw 
V.  JenkSf  we  believe  the  doctrines  of  that 
opinion  are  wrong,  consistent  neither  with  a 
fair  interpretation  of  the  statutes  of  the  state 
nor  with  the  later  and  best- considered  de- 
cisions of  the  courts  generally ;  and,  as  an 
attempted  rule  of  property,  unsubstantial, 
and  difficult,  if  not  practicably  impossible, 
of  execution.  We  therefore  decline  to  follow 
it.  Applying  the  principles  of  this  opinion 
to  the  tacts  in  this  case,  we  have  no  doubt  that 
the  Wenzlaffs  took  a  good  title  to  the  prop- 
erty conveyed  to  them. 

This  toas  the  judftment  of  ihs  trial  eourtf  and 
such  judgment  is  ajflfrmed* 
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Owen  HAMMILL. 

C«**»»*>.N»  J... >«•>••) 

*1.   When'the  Ibets  are  imcUnnited,  the 
character  of  a  way  used  by  tne  pnblie* 

whether  It  be  a  way  by  dedication,  presoription, 
or  one  which  the  public  has  been  expressly  or  im- 

;  pliedly  invited  or  allured  to  use,  is  a  matter  of 
law,  and  can  be  determined  as  snob  by  the  court, 

.  upon  the  trial  of  the  question  whether  the  owner 
of  the  premises  on  which  the  way  exists  is  bound 
to  abstain  from  any  fact  or  act  which  will  make 
entry  thereon,  or  the  use  thereof,  danfirerous. 
B«  Whoever  doee  a  wronfl^fdl  act  Is 
answerable  Ibr  all  the  eonseqaenees 
that  may  ensue,  in  the  ordinary  and  natural 
ooufse  of  events,  though  such  oonsequenoes  be 

•Headnotes  by  IiKppznooxx,  J. 


immediately  and  directly  brouirbt  about  by  In- 
tervening causes  if  such  intervenlnir  causes  were 
set  m  motion  by  the  original  wronffdoer. 
8.  Where  a  railroad  company  permits 
a  well-defined  footway  to  be  estab- 
lished by  such  nse  as  the  pnblie  desires 
or  chooses  to  make  of  it.  as  a  conyenient 
footway  over  their  property*  and  alongside  a 
railroad  bridge  of  such  company,  to  and  from  a 
passenger  station,  and  had  separated  such  way 
by  a  fence  from  the  tracks,  so  that  it  was  not  solK 
Ject  to  the  risks  and  incidental  dangers  of  the 
railroad,— fi«Zd,  that  the  railroad  company,  by 
such  conduct,  had  exhibited  an  intention  that  the 
footway  should  be  used  by  the  public,  and,  by 
such  manifestation,  had  induced  and  allured  the 
public  to  its  use,  and  that  any  one  using  the  way 
within  the  purpose  manifested  was  entitled  to  be 
protected  from  dangers  to  the  way  resulting 
from  want  of  ordinary  care  by  the  railroad  com- 
pany. 

(Mayfi,18M.) 


KOTS.— An  implied  license  or  invitation  to  walk 
on  railroad  property  has  been  considered  chiefly 
with  respect  to  crossing  the  track,  in  a  note  to  Oen- 
tralR.  *  Bks.  Oo.v.  Rylee  (Qa.)  18L.  K.A.884, 
also  in  Chenery  v.  Sitchburg  B.  Oo.  (Mass.)  80  L.  B. 
A.S7Bb 
)4  L.R.  A. 


Such  an  Implied  license  or  invitation  to  walk  on 
the  track  as  a  pathway  was  also  considered  im- 
Anderson  v.  Chicago,  Bt.  P.  H.  ft  O.  B.  Oo.  <WisJ 
28  L.  H.  A.  808.  and  Ward  v.  SouthefB  rao..B.  Oow 
(Or.)28L.R.  A.ni. 


See  also  35  L.  R.  A.  190. 
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RULE  upon  plaintiff  to  show  cause  why  a  ver- 
dfct  in  bifi  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence 
should  not  have  been  set  aside.    Diseharffed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Cortlandt  Parker*  ^r.*  for  plaintiff: 

The  right  of  the  public  accrues  by  such  ac- 
quiescence as  carries  with  it  the  intentioD  of 
the  owner  to  subject  his  fee  to  the  public  use; 
and  mere  acquiescence  for  twenty  years  unac- 
companied by  any  act  which  repels  the  pre- 
sumption of  sucn  intention  (to  dedicate)  is 
coDclusive  evidence  of  abandonment  to  the 
public. 

mnfd  V.  Hunt,  U  N.  J.  L.  91;  Lehigh  VaU 
leu  R'  Oo,  ▼.  McFarlan,  48  N.  J.  L.  (K)5;  Dill. 
Mun.  Corp.  4th  ed.  §  68tf ;  Smith  v.  8tate,  28 
N.  J.  L.  712;  Prudden  v.  LindsUy,  29  N.  J. 
Eq.615. 

The  common  law  knows  three  kinds  of 
public  highways:  (1)  footways;  (2)  horse  and 
footway;  (8)  wagonways. 

Co.  Litt.  5aa. 

Hammill  was  "Invited"  tO  be  at  the  place 
when  he  was  injured. 

The  fencing  of  the  pathway  both  in  Newark 
and  East  Newark  the  maintenance  of  a  con- 
venient footpath  across  the  bridge,  the  acqui- 
escence of  the  company  for  forty  years  in 
thousands  of  people  crossing  them  daily, 
amount  to  invitation. 

A  railroad  company  impliedly  invites  all 
persons  to  come  to  their  station.  Thus  a  per- 
son meeting  a  friend  is  so  invited. 

Tfxai  db  P.  R.  Co.  t.  Jkst,  66  Tex.  116; 
Hamilton  v.  Texoi  dbP,B.Oo.U  Tex.  251»  63 
Am.  Rep.  756. 

A  roan  meeting  his  wife  and  seeking  con- 
venience which  has  not  been  provided. 

McKone  v.  Michigan  Cent.  H.  Co.  61  Mich. 
601,  47  Am.  liep.  606. 

Even  if  Ilammill  was  a  mere  licensee,  it  did 
not  absolve  the  defendant  from  liability  for 
active  negligence. 

OaUagJi£r  v.  Humphrey,  6  L.  Tw  N.  8.  684; 
DanU  V.  Chicago  dbJf.  W.  R  Co,  68  Wis.  646, 
46  Am.  Rep.  667;  Patterson,  Railway  Acci- 
dent Law,  ^  187. 

Mr.  James  B.  Vredenbnreb*  for  de- 
fendant: 

The  plaintiff  was  a  mere  licensee. 

Although  a  way  may  not  have  been  dedi- 
cated to  the  public  or  otherwise  legally  estab- 
lished for  the  use  of  the  public,  yet  if  the 
owner  of  premises  over  which  it  passes  [has 
exhibited  an  intention  that  it  shall  be  used  by 
the  pui)lic,  either  as  a  means  of  access  to  his 
property  or  over  it,  and,  by  the  manifestation 
of  that  intention,  has  induced  or  allured  the 
public  to  its  use,  then  those  using  it  within  the 
scope  of  the  purpose  manifested  are  entitled  to 
be  protected  from  dangers  to  the  way,  by  rea- 
son of  obstructions  or  interferences  created 
during  its  existence,  and  resultinff  from  the 
want  of  ordinary  care  on  the  part  of  the  owner 
or  those  acting  within  his  authority. 

Vanderbeek  v.  Hendry,  84  N.  J.  L.  467;  Cor- 
im  V.  Hia,  4  0.  B.  nT  S.  666;  Sweeny  v.  Old 
Colony  d  N.  H.  Co.  10  AUen,  869,  87  Am.  Dec. 
644.  See  New  Jermy  H.  d  Transp.  Co.  v. 
Weit,  82  N.  J.  L.  91. 

This  principle,  however,  must  be  distin- 
24L.aA. 


gutshed  from  that  of  a  mere  permission  to  pass 
over  lands. 

mmneell  v.  Smyth,  7  C.  B.  N.  S.  781;  Binke 
V.  South  Torkihire  R.  db  River  Dun  Co.  8 
Best  A  a  244;  Gautret  v.  Egerton,  L.  R.  2  C. 
P.  870;  Stone  v.  Jackeon,  16  C.  B.  199.  Botch 
V.  Smith,  7  Hurlst.  &  N.  786;  NiehoUon  v. 
Brie  R.  Co,  41  N.  Y.  626,  are  cases  to  the 
same  effect  elsewhere. 

There  was  in  this  case  no  invitation,  no  in- 
ducement or  allurement  on  the  part  of  the 
defendant 

Lippincott*  J.,  delivered  the  opinion  of 
the  court : 

This  was  an  action  by  the  plaintiff  against 
the  defendant  to  recover  damages  for  injuries 
occasioned  by  the  alleged  negligence  of  the 
defendant.  The  plaintiff  contended  that  the 
proximate  cause  of  the  accident  and  conse- 
quent injuries  to  him  was  the  neglect  of  the 
defendant,  the  railroad  company,  to  give  the 
statutory  signal  of  the  approadn  of  its  train 
towards  the  crossing^  over  the  railroad  tracks 
at  First  street,  in  tne  town  of  Harrison,  ia 
the  count V  of  Hudson.  The  plaintiff,  at  the 
time  of  the  accident  to  him,  was  standing 
on  a  much- used  path  on  the  property  of  the 
defendant,  close  to,  and  running  parallel 
with,  the  railroad  track  of  the  dcrendnnt, 
extending  from  the  railroad  crossing  of  First 
street^  in  the  town  of  Harrison,  connecting 
with  a  foot  walk  at  the  railroad  bridge  over 
the  Passaic  river  into  Newark,  then  again  by 
a  path  alongside,  and  alx>ut  parallel  witti^ 
the  railroad  tracks,  into  Centre  street,  to  the 
Centre  Street  station  of  the  defendant's  rail- 
way. It  was  alleged  in  the  evidence — and 
this  was  a  subject  of  some  considerable  dis- 
pute— that  no  signal,  either  by  blowing  the 
whistle  or  ringing  the  bell,  was  given  hj 
the  defendant  of  the  approach  of  the  train  to 
the  crossing  at  First  street,  and  that  another 
man,  by  the  name  of  Barry,  carrying  a  box 
of  tools  on  his  shoulder,  negligently  and 
carelessly  went  upon  the  crossing  at  First 
street,  and  was  struck  by  the  locomotive, 
and  killed,  and  some  of' the  tools,  by  the 
force  of  the  collision,  were  thrown  with  much 
violence  against  the  plaintiff,  injuring  him 
severely.  These,  with  other  undisputed 
facts,  show  that  First  street,  in  the  town  of 
Harrison,  running  in  a  northerly  and  south- 
erly direction,  crosses  the  railroad  of  the  de- 
f endan t  at  grade.  From  Fi rst  street  the  grade 
of  the  natural  surface  of  the  land  descends 
to  the  Passaic  river,  and  over  thii  space  the 
railroad,  which  is  a  single  track,  is  laid 
upon  an  embankment.  Along  the  north  side 
of  this  embankment  there  is  a  paved  street 
but  this  street  connects  with  no  bridge  over 
the  river.  On  the  south  side  of  the  railroad 
bridge  across  the  river,  the  defendant  had 
constructed  a  footway  leading  from  Newark 
over  the  river,  and  into  the  town  of  Harrison* 
and  separated  by  railings,  etc.,  from  the 
other  portions  of  the  bridge.  This  footway 
had  been  for  over  twenty  years  used,  with  the 
knowledge  of  the  defendant  company,  openly 
and  notoriouslv,  by  all  persons  desirous  of 
crossing  over  the  Passaic  river,  either  way, 
at  that  point.  From  the  Harrison  end  of  this 
footway  on  the  bridge  to  First  street,  on  tiie 
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railway  embaDkment,  on  the  south  side  there- 
of, either  the  defendant  had  constructed  a 
well- marked  path  leading  to  First  street,  or 
else  the  public  using  the  same  had  trodden 
a  footpath  there.  Between  this  path  and  the 
other  portion  of  the  railroad  embankment  the 
defendant  had  erected  a  picket  fence  extend- 
ing from  the  bridge  to  First  street,'  thus  com- 
pletely separating  this  path  from  the  railroad 
track.  At  the  ISewark  end  of  the  footway 
of  the  bridge  there  existed  another  path,  ei- 
ther constructed  by  the  defendant,  or  made 
from  use  by  the  public,  leading  from  the 
footway  of  the  bridge  to  Centre  street,  in  the 
city  of  Newark,  and  from  thence,  along  the 
sidewalk  of  Centre  street,  to  the  Centre  Street 
station,— a  regular  passenicrer  station  of  the 
defendant  railway.  The  evidence  is  undis- 
puted that  this  way,  throughout  its  entire 
extent,  from  First  street,  in  the  town  cf 
Harrison,  to  the  Centre  Street  station,  in 
Newark,  has  been  in  constant  public  use  for 
over  twenty  years.  In  fact,  it  is  shown  that 
it  has  been  in  constant  public  use  ever  since 
the  railrcKftd  bridge  was  erected,  over  fortv 
years  ago,  and  that  such  use  has  been  with 
the  full  knowledge,  acquiescence,  and  con- 
sent of  the  railroad  company.  The  evidence 
shows  that  thousands  pass  along  it,  and  over 
the  footway,  every  day,  on  their  way  be- 
tween the  town  of  Harrison  and  the  city  of 
Newark,  and  on  their  way  to  and  from  the 
Centre  Street  station  of  the  defendant  rail- 
road. In  fact,  there  appears  to  be  no  dispute 
that  these  footpaths,  and  a  footpath  over  the 
bridge,  connect  the  town  of  Harrison  with 
the  Centre  Street  depot  of  defendant  com- 
pany, and  that  this  war  is  used  to  reach  this 
aepot  from  the  town  of  Harrison,  as  well  as 
a  regular  way  connecting  the  town  of  Har- 
rison with  the  city  of  Newark.  The  acci- 
dent which  caused  the  injuries  complained 
of  to  the  plaintiff  was  occasioned  by  a  train 
of  the  defendant  approaching  from  an  easterly 
direction  towards  the  crossing  at  First  street. 
As  it  approached  the  crossing  the  plaintiff 
was  with  a  companion,  passing  along  the 
path  from  First  street  to  the  footway  on  the 
bridge,  to  cross  over  into  Newark.  He  stop- 
ped a  moment,  and  was,  with  his  friend, 
watching  the  approaching  train.  As  the 
train  approached  First  street,  Barry,  who 
had  a  box  of  tools  on  his  shoulder,  went 
hurriedly  upon  the  crossing  at  First  street, 
in  front  of  the  train,  and  was  killed.  The 
box  of  tools  was  struck  by  the  engine.  Some 
of  the  tools  were  propelled  over  the  picket 
fence  along  this  path,  and  struck  the  plain- 
tiff, and  thus  he  received  his  injuries.  These 
facts  all  appeared  in  the  evidence  of  the 
plaintiff,  ana  appear  to  be  the  undisputed 
facts  in  the  case.  The  evidence  on  the  part 
of  the  plaintiff  was  that  neither  the  bell  on 
the  engine  was  rung,  nor  was  the  whistle 
sounded,  on  the  approach  of  the  train  to  this 
crossing.  A  motion  to  nonsuit  was  refused, 
and  the  evidence  upon  the  part  of  the  defend- 
ant was  directed  entirely  to  prove  that  the 
proper  statutory  signals  were  given,  and  to 
the  question  of  damages ;  and  at  the  close  of 
the  evidence  a  motion  to  direct  a  verdict 
was  made  upon  the  same  grounds  that  non- 
suit was  requested,  and  refused. 
S4U&A. 


From  the  conceded  facts  in  the  case,  the 
character  of  this  way  became  a  conclusion  of 
law ;  and  both  upon  the  motion  to  nonsuit, 
and  to  direct  a  verdict  for  the  defendant,  the 
learned  trial  judge  held  that  the  defendant 
had  separated  this  footway  across  the  bridge, 
and  the  path  approaching  it  from  First  street, 
from  the  other  portions  of  its  roadway,  by 
the  erection  of  the  rails  aAd  fence,  so  as  to 
render  it  impracticable  for  the  defendant  to 
use  it  in  connection  with  its  general  business, 
and  that,  under  all  the  facts,  the  defendant 
had  notified  such  of  the  public  as  used  this 
way  that  it  was  not  subject  to  the  risks  and 
incidental  dangers  of  the  traffic  of  the  rail- 
road, and  had  made  a  designation  of  these 
portions  of  the  bridge  and  path  to  the  use 
of  tJie  public,  and  that  there  was  exhibited 
an  intention  and  purpose  on  the  part  of  the 
defendant  that  it  should  or  could  be  used  by 
the  public  either  as  an  access  to  its  station, 
or  over  its  property,  and  that  by  that  mani- 
festation it  induced  the  publiq  to  its  use,  and 
that,  within  the  scope  of  the  purposes  so 
manifested,  the  use  of  it  was  to  be  protected 
from  dangers  arising  by  reason  of  the  want 
of  ordinary  care  on  the  part  of  the  railway 
company.  The  trial  judge,  so  holding,  re- 
fused to  nonsuit,  or  to  direct  a  verdict  for 
the  defendant,  leaving  the  question  of  negli- 
gence to  the  jury.  The  conclusion  reached 
as  to  the  character  of  this  way,  as  presented 
by  this  case,  renders  unnecessary  the  consid- 
eration whether  it  was  subject  to  public  use 
by  dedication  or  prescription, — two  questions 
much  discussed  in  briefs  of  counsel. 

It  is  clear  that  the  defendant  maintained 
this  way  as  a  convenient  and  accessible  foot- 
path across  the  bridge  and  along  its  embank- 
ment, for  the  purpose  of  communication  be- 
tween its  station  at  Centre  street,  in  the  city 
of  Newark,  and  the  town  of  Harrison.  There 
is  no  denial  of  this  conclusion  anywhere  in 
the  evidence.  There  Is  no  evidence  that  this 
footway  was  devoted  exclusively  to  the  use 
of  its  workmen.  It  may  be  that  in  the  be- 
ginning the  public,  at  either  end  of  the  foot- 
way across  the  bridge,  took  such  path  as 
they  chose,  in  order  to  reach  First  street,  in 
the  town  of  Harrison,  or  to  reach  Centre 
Street  station  or  the  streets  In  the  city  of 
Newark ;  but  In  a  very  little  time  the  loot- 
path  at  either  end  became  well  defined  by 
public  use,  and  became  so  well  recognized 
that  the  defendant  separated  it  from  Its 
tracks,  as  shown  in  the  evidence,  devoting 
it  to  such  use  as  the  public  desired  to  make 
of  it,  to  such  of  the  public  as  chose  to  use 
it.  In  going  to  and  from  this  station  in  Cen- 
tre street,  or  to  such  of  the  public  as  chose 
to  use  it  as  a  convenient  footway  to  cross  the 
river.  It  is  in  proof,  undisputed,  that  on 
the  Newark  side  of  the  river,  at  this  point, 
there  is  a  dense  population,  and  that  at  the 
other  end  of  this  path,  in  the  town  of  Harri- 
son, there  is  quite  a  settlement,  with  the 
principal  part  of  the  town  but  a  short  dis- 
tance away,  and  that  this  was  by  far  the 
most  convenient  method  reaching  the  town  of 
Harrison  from  this  station.  This  way  was  * 
distinct  advantage  to  the  defendant,  and  It 
is  apparent  that  the  public  were  distinctly 
invited  to  use  It  and  that  such  inyitstloa 
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waa  general  in  its  character.  Tlierefore.  there 
exiatod  no  necesaity,  in  order  to  fix  liability 
for  want  of  ordinary  care,  to  conclude  that 
this  waa  a  public  way,  either  by  dedication 
or  by  piescription.  The  trial  judge  con- 
cluded that,  althouffh  there  may  not  have  ex- 
isted a  public  way  by  prescription  or  dedica- 
tion, yet  the  defendant,  as  the  owner  of  the 
premises  over  which  the  way  passed,  had  ex- 
hibited an  intention  that  it  should  be  used 
by  the  public,  and  by  that  manifestation  had 
invited,  induced,  or  allured  the  public  to  its 
use,  and  that  the  plaintiff,  using  it  within 
the  scope  of  the  purpose  manifested  was  en- 
titled to  be  protected  from  dangers  of  the 
way  resulting  from  want  of  ordinary  care. 
This  principle  is  now  firmly  established  in 
this  state.  It  waa  indicated  in  New  Jerwy 
B.  <fe  Tranm.  Co,  v.  West,  88  N.  J.  L.  91, 
and  distinctly  held  in  Vanderheek  r.  Hendry, 
84  N.  J.  L.  467 ;  and  the  liability  is  based 
"on  a  purpose  manifested  on  the  part  of  the 
owner  that  a  way  shall  be  used  by  the  pub- 
lic, and  the  same  is  held  out  as  a  means  of 
access  to  a  house,  store,  or  other  passage 
through  lands,  and  the  public,  or  such  as 
haye  occasion,  are  expressly  or  impliedly  in- 
vited to  use  it  according  to  the  purpose  in- 
tended." 1  Thomp.  Neg.  807-809.  This 
whole  subject  haa  recently  undergone  ex- 
tensive treatment  in  the  court  of  errors  and 
appeals  of  this  state  in  Phillip$  y.  Burlington 
Lthrarp  Co.  55  N.  J.  L.  807.  In  that  case 
the  leading  authorities  are  reviewed ;  and  the 
doctrine  stated  by  Mr.  Justice  Depue  is  that 
mere  permission  to  pass  over  dangerous  lands, 
or  acquiescence  in  such  passage,  for  the  ben- 
efit and  convenience  of  the  licensee,  creates 
no  duty  on  the  part  of  the  owner,  except  to 
refrain  from  acts  willfully,  injurious.  But 
the  owner  or  occupier  of  lands,  who,  by  in- 
tention, express  or  implied,  induces  persona 
to  come  upon  the  premises,  is  under  a  duty 
to  exercise  ordinary  care  to  render  the  prem- 
ises  reasonably  safe  for  such  purposes,  or  at 
least  to  abatain  from  any  act  that  will  make 
the  entry  upon  or  the  use  of  the  premises 
dangerous.  The  giat  of  the  liability,  in  such 
cases,  consists  in  the  fact  that  the  person  in- 
jured did  not  act  merely  on  motion  of  bis 
own,  to  which  no  sign  of  the  owner  or  oc- 
cupier contributed,  but  that  he  entered  the 
premises  because  he  was  led  by  the  acts  or 
conduct  of  the  owner  to  beV.ave  that  the  prem- 
ises were  intended  to  be  used  in  the  manner 
in  which  he  used  them,  and  that  such  use 
waa  not  only  acquiesced  in,  but  was  in  ac- 
cordance with  the  intention  or  design  for 
which  the  way  or  place  waa  adaptea,  and 
prepared  or  allowed  to  be  used.  The  con- 
clusion reached  is  that  the  trial  judge  com- 
mitted no  error  at  all  in  withholding  from 
the  jury  the  determination  of  the  character 
of  the  way  on  which  the  plaintiff  was  at  the 
time  of  the  accident,  and  instructing  the 
Jury,  upon  the  undisputed  facts,  that  the 
plaintiff  waa  not  guilty  of  contributory  neg- 
ligence l)ecause  of  his  presence  there,  nor 
because  of  hia  standing  in  the  way,  at  the 
time  of  the  accident. 

The  question  whether  the  defendant  com- 
IMny  neglected  the  statutory  signals  upon  ap- 
proaching the  croaaing  at  First  street,  where 
ML.R.A. 


Barry  was  struck,  was  a  disputed  one,  as  a 
matter  of  evidence.  Some  of  the  witnesses 
affirmed  that  no  siraal  whatever  was  given, 
others  said  they  did  not  hear  it,  while  the 
engineer  and  fireman  testify  that  the  bell  waa 
rung  the  required  legal  distance  from  the 
crossing,  and  kept  ringing  until  the  crossing 
was  passed.  This  question  was  properly  sub- 
mitted to  the  jury,  and  the  jury  instructed 
that,  if  they  found  the  bell  waa  rune  aa  re- 
quired by  the  statute,  then  no  negligence 
on  the  part  of  the  defendant  company  waa 
proven,  and  no  recovery  could  be  had.  Upon 
the  evidence,  as  presented  in  this  case,  it  is 
not  competent  here  to  determine  that  the  find- 
ing of  the  juTj  on  this  subject  waa  not  fully 
justified.  This  being  a  pure  queation  of 
fact,  especially  within  the  province  of  the 
jury  to  determine,  a  mere  difference  of  con- 
clusion on  the  part  of  the  court  would  not 
be  sufficient  to  nullify  the  verdict  of  the 
jury. 

But  it  is  contended  that  this  negligent  con- 
duct of  the  defendant,  conceding  it  to  exists 
was  not  the  proximate  cause  of  the  injury. 
The  contention  is  that  the  negligence  of 
Barry,  in  placing  himself  carelessly  in  front 
of  the  locomotive,  with  the  box  of  tools  on 
his  shoulder,  was  the  independent  and  proxi- 
mate cause  of  the  injury.  It  is  true  that 
Barry's  negligence  contributed  to  his  own 
death,  and  the  trial  judge  instructed  the  jury 
that  his  negligence  tended  to  the  production 
of  the  injury  received  by  the  plaintiff,  and 
that  if  Barry's  negligence  stood  alone,  as  an 
independent  cause  of  the  injury,  there  could 
exist  no  right  of  recovery  on  tne  part  of  the 
plaintiff;  but  it  was  auomitted  to  the  jury 
whether  the  statutory  aienal  was  given  or 
not,  and,  if  not  given,  that  was  negligence 
on  the  part  of  the  defendant,  and,  if  it  co- 
operatea  with  the  negligence  of  Barry  in 
producing  the  injury  of  the  plaintiff,  a  right 
of  recovery  existed,  but,  if  it  did  not  co- 
operate with  the  negligence  of  Barry  in  pro- 
ducing the  injury  to  the  plaintiff,  then  no 
right  of  recovery  in  the  plaintiff  existed.  If 
the  injury  was  the  result  of  the  joint  negli- 
gence of  the  defendant  and  Barry,  a  liability 
on  the  part  of  the  defendant  ensued.  It  is 
premised  that  this  was  a  proper  submission 
to  the  jury,  upon  the  evidence  in  the  cause, 
and  that  the  law,  as  applicable,  waa  prop- 
erly stated  to  the  jury.  It  was  not  within 
the  province  of  the  court  to  assume  that  atat- 
utoty  signals  were  given,  nor,  upon  the  as- 
sumption that  they  were  not  given,  to  say 
that  this  negligence  did  not  co-operate  with 
the  negligence  of  Barry,  and  thus  produce 
the  injury  to  the  plaintiff.  The  result  might 
have  been,  if  the  signal  had  been  given,  that 
the  accident  might  not  have  happened  to  the 
plaintiff.  It  would  perhaps  be  unprofitable, 
to  any  very  great  extent,  to  enter  upon  any 
examination  as  to  the  almost  infinite  number 
of  cases  upon  this  subject  of  causal  connec- 
tion, proximate  cause,  combined  and  con- 
current causes,  or  intervening  efficient  causea. 
If  there  could  be  deduced  from  them  the  very 
best  possible  expression  of  the  rule,  it  would 
remain,  after  all,  to  decide  each  case  largely 
upon  the  special  facta  belonging  to  it,  and 
often  upon  very  nice  discriminationa.    The 


Hiram  R  MILLS,  Admr.,  etc.,  of  N.  P.  Peny, 
Deceased, 

V. 

Charles  P.  BRITTON,  Appi. 

i .Ck)im ) 

I.  New  flharea  of  preferred  stock  Iwraed 
in  twice  the  amount  of  the  old  shares 

but  at  one  half  the  rate  of  interest  In  settlement 
or  compromise  of  olaims  of  the  bolderson  ac- 
count of  back  and  unpaid  dividends  constitute 
capital  and  not  income,  as  between  a  life  tenant 
and  remainderman. 

8*  The  reftisal  of  a  creditor  of  an  insol- 
vent estate  to  sorrender  to  an  adminis- 
trator de  bonis  non  certificates  of  stock 

stand Inff  In  the  name  of  a  deceased  adminlstra^ 
triz  is  not  a  conversion,  where  the  creditor  olaims 
no  interest  in  them  except  as  creditor  of  the  es- 
tate and  there  is  pending  a  claim  of  the  adminis- 
trator de  bonU  against  commissioners  of  the 
estate  f6r  a  conversion  by  the  deceased  adminis- 
tratrix. 

iCarpenUr,  J.,  diuenU  from  propoBUUm  tJ> 

'  (Ifebniary  8, 1894.) 

APPEAL  hj  defendant  from  a  Judgment  of 
the  Superior  Court  for  Hartford  GouDty  in 
favor  of  plaintiff  In  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  con- 
version of  forty -two  shares  of  slock  of  the 
Housatonic  Railroad  Company.  Affiotned  in 
part;  reverted  in  part. 

The  facts  are  stated  in  the  opinion. 

Mewrs,  J.  Henry  Work  and  Adolph  L. 
Pincoffs,  with  Mr,  Donald  T.  Warner, 
for  appellant: 

The  twenty  additional  shares  of  four  per 
cent  stock,  for  the  conversion  of  which  Mr. 
Brit  ton,  the  defendant,  is  sought  to  be  held 
liable  in  this  action,  were  issued  by  the  Housa- 
tonic Railroad  Company  in  payment  of  claims 
based  on  the  non- payment  of  dividends  on  the 
old  stock,  which  claims  belonged  to  Mrs.  Al- 
mira  L.  Perry,  and  the  title  in  this  stock  there- 
fore vested  in  Mrs.  Perry  individually. 

In  considering  the  rights  between  life  tenant 
and  remainderman,  the  intention  of  the  cor- 
poration in  making  the  settlement  is  to  be  con- 
trolling in  the  absence  of  fraud  or  collusion. 

Gibbons  v.  Mahon,  186  U.  8.  549,  84  L.  ed. 
625;  DalandY,  WilliafM,  101  Mass.  671;  Rand 
V.  Hubbell,  115  Mass.  464,  15  Am.  Rep.  121: 
EUis  V.  Barfipld,  54  L.  T.  625. 

The  iRsue  of  the  additional  preferred  stock 
to  any  but  Mrs.  Perry  would  have  been  invalid 
and  in  violation  of  the  law. 

Even  if  the  company  could  not,  against  the 
objection  of  the  remainderman,  have  issued 
the  stock  to  Mrs.  Perry,  the  plaintiff  cannot 
succeed  in  the  recovery  of  the  twenty  shares  of 
stock. 

The  defendant  cannot  be  affected  by  any 
equities  existing  between  Mrs.  Perry  and  the 
plaintiff. 


Note.— As  to  the  division  as  dividends  between 
life  tenant  and  remainderman,  see  Spooner  v.  PhU- 
llp6(Gonn.)  16  L.  R.  A.  461,  and  note;  andHite  v. 
Hlte  (Ky.;  19  L.  B.  A.  173. 
MURA. 


See  Peck  v.  Providence  Qom  Co.  15  L.  R  A^ 
648.  17  R.  L  275. 
Messrs.  Chjimberlin»  White  &  Hills,  for 

appellee: 

The  new  shares  of  4  per  cent  preferred  new 
stock  were  all  part  of  the  principal  of  the^ 
fund,  and  belong  to  the  remainderman  and 
not  to  the  tenant  for  life. 

It  is  a  general  and  practically  uniform  nile- 
that  cash  dividends  go  to  the  life  tenant,  and 
stock  dividends  to  the.capital  of  the  fund. 

Spooner  v.  PhiUips,  16  L.  R.  A.  461,  6» 
Conn.  62;  HotcJikiss  v.  Brainerd  Quarry  Co. 
58  Conn.  120;  Brinley  v.  Qrou,  50  Conn.  66, 
47  Am.  Rep.  618:  MinotY,  Paine, 99  Mass.  101» 
96  Am.  Dec.  705;  Daland  v.  WHUami,  101 
Mass.  571;  Gibbons  v.  Mahon,  186  U.  8.  549, 
84  L.  ed.  525;  Be  Barton's  Trust,  L.  R  5- 
Eq.  288-248. 

A  cash  dividend  is  a  distribution  by  the 
corporation  of  so  much  monej^  with  which  the 
corporation  parts,  and  which  becomes  tha- 
property  of  the  stockholder. 

A  stock  dividend  is  different.  The'corpora- 
tion  parts  with  nothing,  but  rather  confirms  its* 
policy  of  capitalizing  its  earnings.  It  gives 
nothing  to  the  stockholder  except  that  it 
changes  the  form  of  his  investment  by  increas- 
ing his  number  of  shares,  thereby  diminish! ng^ 
his  value  of  each  share,  leaving  the  aggrejy^te- 
of  all  his  stock  substantially  the  same.  It  i» 
of  no  special  importance  whether  that  value- 
be  divided  into  few  or  many  shares. 

Terry  v.  Eafle  Lock  Go.  47  Conn.  141, 

A  stock  dividend  does  not  distribute  prop^ 
erty,  but  simply  dilutes  the  shares  as  they  ez» 
isted  before. 

Willmms  v.  Western  U.  Teleg.  Go,  98  N.  Y. 
162,  quoted  by  Judge  Gray;  Gibbons  y.  Ifahon^ 
186  U.  S.  566,  84  L.  ed.  580;  Brinley  v.  Grou, 
svpra;  Be  Barton's  Trust,  L.  R  "5  Eq.  238;. 
Sproule  V.  Botich,  L.  R.  29  Ch.  Div.  632; 
Boueh  V.  SproiUe,  12  App.  Cas.  885. 

There  is  nothing  in  the  language  of  the  will 
in  favor  of  the  life  tenant  which  signifies  more- 
than  ordinary  dividend  payable  in  money. 

The  words  are  I  give,  etc.,  "All  dividends- 
or  interest  that  may  accrue  or  arise  from"  said 
stock. 

Giifbons  v.  Ma7ion,  186  U.  8.  568,  84  L.  ed. 
580;  Spooner  Y.  Phillips,  16  L.  R.  A.  461.  62 
Conn.  68. 

This  is  an  action  in  tort,  and  the  liability  of 
the  tort  feasors  for  the  conversion  alleged  is- 
several  as  well  as  joint. 

The  estate  of  Mrs.  Perry  is  insolvent  and 
unsettled.  Nothing  has  been  received  upon 
said  claim,  and  an  appeal  has  been  taken  from. 
the  allowance  by  the  commissioner. 

A  judgment  against  one  of  two  trespassers- 
without  satisfaction  is  not  a  bar  to  an  action 
against  his  co- trespassers. 

Sheldon  v.  Eibbe,  8  Conn.  214,  8  Am.  Dec. 
176:  Atitater  v.  Tapper,  45  Conn.  144,  29  Aoo. 
Rep.  674. 

Feniit  «7.,  delivered  the  opinion  of  tfai» 
court: 

Nathaniel  P.  Perry,  of  Kent,  in  this  state, 
died  in  1849,  then  being  the  owner  of  twenty 


See  also  83  L.  R.  A.  856;  35  L.  R.  A.  790. 


vember,  1870.  No  further  action  appears  to 
have  been  taken  by  said  company  m  regard 
to  such  resolution,  or  the  matters  contained 
therein,  until  September  6,  1887.  On  that 
day  notice  was  giVen  of  a  special  meetini;  of 
the  original  and'preferred  stockholders,  to  be 
held  October  5,  1887,  ''for  the  puri)ose  of 
making  a  settlement  and  exchange  with  the 
stockholders  as  and  in  any  manner  authorized 
and  contemplated  by  the  act  or  resolution  of 
the  general  assembly  of  the  state  of  Connecti- 
cut passed  at  its  May  session,  1870 ;"  also  for 
the  transaction  of  certain  other  specified  busi- 
ness. From  the  minutes  of  said  meeting, 
duly  held,  pursuant  to  such  notice,  October 
5,  1887,  it  appears  that:  ''The  chairman 
stated  generally  the  purposes  of  the  meeting, 
explained  the  long  pending  claims  of  the 
preferred  stockholders  for  back  or  unpaid  div- 
idends, which  amounted,  by  a  statement  he 
exhibited,  to  $8,777,8(56.24,  and  enlarged  on 
the  advantage  and  desirability  of  adjusting 
the  same,  to  remove  the  cloud  over  the  com- 
pany, avoid  litigation,  settle  a  lust  debt,  and 
place  the  company's  affairs  in  a  definite 
shape."-  Thereupon  a  preamble  and  resolu- 
tion were  offered.  The  preamble  stated, 
among  other  things,  that  it  was  necessary  to 
make  provision  for  the  payment  of  a  portion 
of  the  funded  debt  of  the  corporation,  soon 
falling  due ;  that  the  holders  of  the  preferred 
or  guaranteed  stock  had  and  were  pressing 
claims  against  the  company  for  back  or  un- 
paid dividends  on  such  stock,  which  claims 
it  was  for  the  interest  of  the  company  to 
compromise  and  settle;  that  it  was  also  to 
the  interest  of  the  corporation  to  secure  a  re- 
duction of  the  preferred  or  guaranteed  divi- 
dends on  such  stock  henceforth  from  8  per 
centum  per  annum  to  4  per  centum  per  an- 
num, and  a  relinquishment  of  the  cumulative 
provisions  thereof;  that  the  growth  of  the 
business  of  the  company,  and  its  enlarged 
connections,  required  an  increase  of  the  plant, 
equipments,  and  transportation  facilities; 
and  that  it  was  also  desirable  for  the  com- 
pany to  raise  funds  for  its  general  business 
and  purposes,  and  to  discbarge  other  obliga- 
tions. And  the  resolutions  provided  first  for 
the  borrowing  of  money,  and  the  issuance  of 
consolidated  mortgage  bonds  therefor,  to  an 
amount  not  exceeding  $8,000,000,  to  be  used 
and  sold  for  the  purpose  of  funding  or  retir- 
ing existing  obligations,  "paying,  settling, 
or  compromising  the  aforesaid  claims  of  pre- 
ferred stockholders,  as  hereinafter  agreed, 
and  of  carrying  out  such  settlement  or  com- 
promise," and  also  for  other  purposes  speci- 
fied. The  resolutions  then  proceeded  as  fol- 
lows: "Resolved,  second,  that  for  the 
purpose  of  effecting  and  consummating  the 
settlement  or  compromise  hereinafter  agreed 
upon  of  the  claims  of  the  preferred  or  guar- 
anteed stockholders  for  back  or  unpaid  divi- 
dends, and  of  effecting  or  consummating  the 
exchange  hereinafter  agreed  upon  with  the 
common  stockholders,  and  pursuant  to  powers 
conferred  by  the  act  or  resolution  aforesaid 
of  July  6,  1870,  the  preferred  capital  stock 
of  this  company  be,  and  the  same  hereby  is, 
increased  from  11,800  shares  to  such  amount 
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80,000  shares,  but  that  the  rate  of  dividends 
preferred  thereby  shall  bo  four  dollars  per 
share  per  annum,  instead  of  eight  dollars  per 
share  as  heretofore,  and  such  dividends  shall 
not  be  cumulative,  as  heretofore;  that  the 
holders  of  said  preferred  stock  shall  be  en- 
titled to  receive,  as  aforesaid,  dividends  of 
four  dollars  per  share  in  each  calendar  year 
before  any  dividends  for  such  year  shall  be 
paid  to  the  holders  of  common  stock,  bat, 
when  the  holders  of  such  preferred  stock  shall 
receive  four  dollars  per  share  of  such  stock 
during  any  one  calendar  year,  then  the  holders 
of  the  common  stock  shall  be  entitled  to  re- 
ceive four  dollars  per  share  before  any  far- 
ther dividends  shall  be  paid  in  said  calendar 
year  on  such  preferred  stock ;  and  when  both 
classes  shall  each  have  received  four  dollars 
per  share  during  any  one  calendar  year  any 
further  dividends  declared  during  such  year 
shall  be  divided  pro  rata  between  both  sadi 
classes  of  stockholders;  and,  as  above  de- 
clared, such  dividends  shall  not  be  cumula- 
tive, and  there  shall  be  no  accumulation  of 
arrears  of  such  dividends,  and  such  preferred 
stock  may  be  called  'four  per  cent  noncuma- 
lative  preferred  stock. '  Resolved,  third,  that 
any  and  all  claims,  demands,  suits,  account- 
ings, and  liabilities  of  every  kind  which  the 
holders  of  the  preferred  or  guaranteed  stock  of 
the  Housatonic  Railroad  Company  have  or 
may  have  against  the  company  to  this  date  for 
or  on  account  of  back  or  unpaid  dividends 
upon  such  preferred  or  guaranteed  stock  be, 
and  the  same  are  hereby,  settled  or  conapro- 
mised, adjusted,  released, and  canceled  on  the 
following  terms  and  conditions:  (1)  The 
holders  of  the  existing  preferred  stock  shall 
surrender  their  certificates  of  such  stock»  and 
shall  receive  one  share  of  such  new  four  i>er 
cent  noncumulative  preferred  stock  in  ex- 
change for  each  share  of  such  eight  per  cent 
cumulative  stock  so  surrendered,  and  shall 
also  receive — First,  one  hundred  dollars  par 
value  of  such  bonds  authorized  by  said  act 
and  by  this  meeting,  with  interest  thereon 
from  the  date  of  such  surrender ;  and,  second, 
one  additional  share  of  such  new  four  per 
cent  noncumulative  stock  on  the  settlement 
herein  made;  and  all  of  the  same,  namely, 
two  shares  of  such  new  four  per  cent  non- 
cumulative  preferred  stock,  and  one  hundred 
dollars  par  value  of  such  bonds,  with  such 
interest,  shall  be  in  full  release  and  settle- 
ment of  each  share  of  existing  ei^ht  per  cent 
cumulative  preferred  stock,  and  of  all  claims 
aforesaid  for  back  or  unpaid  dividends  there- 
on, and  of  the  larger  dividends  and  cnmu- 
lative  provisions  of  the  existing  preferred 
stock.  (2)  That  the  company,  wrough  its 
board  of  directors,  shall  have  the  right  to  pay 
one  hundred  dollars  in  cash  on  each  share  of 
such  preferred  stock  so  surrendered  in  lieu  and 
instead  of  said  bonds,  as  above  stipulated  and 
provided,  if  in  the  judgment  of  the  board  it 
shall  be  judicious  so  to  do.  (8)  That  all 
further  rights  to  dividends  on  the  existing 
preferred  stock  cease  after  this  day,  and  the 
rights  and  interests  of  the  holders  thereof 
shall  be  thenceforth  such  as  are  conferred  or 
created  by  such  new  four  per  cent  noncuma- 
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latiTe  preferred  gtock,  and  no  other ;  that  the 
iioard  ol  directors  are  hereby  fully  authorized 
and  empowered  to  add  (and  at  will  to  alter 
or  annul  the  same)  such  penalties  and  con- 
ditions to  the  foreicoinii;  proyisions  as  they 
may  deem  best  in  respect  of  all  such  stock- 
holders as  shall  not  make  such  actual  sur- 
render within  ninety  days  after  notice  thereof 
tohall  be  sent  by  the  secretary  by  mail  to  their 
last  post-office  address  known  to  him.  (4) 
That  the  common  stockholders  of  the  com- 
4>any,  in  consideration  of  assenting  to  this 
eettlement,  shall  have  the  ri^^ht  and  privileRo 
contained  in  resolution  fourth  upon  the  oon- 
<iitions  therein  expressed  or  referred  to.  (6) 
That  it  is  hereby  admitted  and  agreed  that 
euch  claims  are  a  valid,  legal,  and  subsisting 
liability  and  iLdebtednesi  of  the  company 
to  an  amount  equal  at  least  to  the  par  value 
of  such  bonds  and  adi^itional  preferred  stock 
in. these  resolutions  authorized  to  be  issued 
in  consummating  any  settlement  or  exchange 
therein  authorized,  and  that  the  right  of  the 
holders  of  such  preferred  stock  to  vote  as 
heretofore,  equally  with  the  holders  of  com- 
mon stock,  at  all  elections  and  meetings  of 
stockholders,  is  hereby  expressly  recognized 
and  agreed  U,.  Resolved,  fourth,  that  the 
holders  of  the  original  or  common  stock  of 
this  company  shall  have  the  right,  and  they 
are  hereby  declared  to  be  entitled,  to  ex- 
-change  and  surrender  their  shares  of  common 
stock  for  the  said  new  four  per  cent  non- 
•cumulative  preferred  stock,  upon  the  basis 
of  one  share  of  said  new  preferred  stock  for 
•each  three  shares  of  such  common  or  original 
stock  so  surrendered  and  exchanged,  and  to 
receive  such  one  share  of  new  four  per  cent 
noncumulative  preferred  stock  for  each  three 
«hares  of  common  stock  so  surrendered  and 
•exchanged :  provided,  that  such  exchange  and 
surrender  be  made  within  ninety  days  from 
this  date :  and  provided,  further,  that  after 
the  expiration  of  said  ninety  days  the  board 
of  directors  shall  take  up  and  cancel  any  of 
such  stock,  either  by  purchase  or  by  exchang- 
ing the  same  for  bonds  or  stock  authorized 
by  said  Act  of  1870  and  by  these  resolutions 
to  be  issued,  only  upon  such  terms  and  con- 
ditions as  they  may  deem  best,  and  as  mav 
be  agreed  to  by  the  owner  or  owners  of  such 
common  stock.  Resolved,  fifth,  that  the  board 
of  directors  be,  and  they  are  hereby,  fully 
authorized  and  empowered  to  issue  such  four 
per  cent  noncumulative  preferred  stock  for 
the  purpose  aforesaid,  and  to  make  such  ex- 
change, and  to  cause  the  certificates  of  such 
stock  to  be  prepared  and  executed  in  such 
form  and  manner  as  thev  may  deem  best,  and 
generally  to  execute  all  instruments,  and  do 
all  acts  and  things,  and  make  all  agreements, 
which,  in  their  absolute  judgment  and  dis- 
<;retion,  may  be  necessary  or  proper  to  effect- 
uate the  purposes  aforesaid,  and  to  carry  out 
the  foregoing  resolutions,  agreements,  and 
acts.** 

The  foregoing  resolutions  were  adopted  by 
a  practically  unanimous  vote  of  stockholders 
representing  both  oref erred  and  common 
stock ;  and  in  accordance  with  the  scheme 
therein  provided  Mrs.  Perry  received  the 
forty-two  shares  of  stock  hereinbefore  referred 
to,  and  in  lieu  of  bonds  to  that  amount  in 
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par  value  she  also  received  $2,000  by  check 
of  said  railroad  company,  to  her  order,  as 
executrix,  which  she  appropriated  to  her  own 
use.  No  claim  to  recover  this  latter  amount 
of  the  defendant  was  pressed  in  the  court 
below,  and  no  evidence  was  offered  to  show 
that  it  ever  came  into  his  possession.  It  also 
appears  in  the  agreed  statement  of  facts  in 
the  record  that  at  the  time  of  the  above  settle- 
ment and  exchange  with  the  Housatonic  Rail- 
road Company  the  market  value  of  said  pre- 
ferred stock,  together  with  all  accumulated 
dividends  claimed  thereon,  was  $145  per 
share,  and  that  in  1891  the  new  4  per  cent 
preferred  stock  had  a  market  value  of  $58 
per  share. 

Upon  these  facts  it  is  the  general  claim  of 
the  aefendant,  as  we  have  already  seen,  that 
it  was  the  clear  intention  of  the  railroad 
company  to  issue  the  twenty  shares  of  addi- 
tional preferred  stock,  not  as  a  dividend,  but 
in  the  payment  of  an  admitted  debt;  that 
such  intention  should  crovern ;  and  that  these 
shares  should  be  held  to  belong  to  Mrs. 
Perry,  the  life  tenant,  as  the  person  entitled 
to  the  claim  which  was  intended  to  be  paid 
by  them.  With  the  facts  recited  before  us, 
let  us  examine  the  claim.  In  the  exchange 
of  the  old  stock  it  is  apparent  that  no  con- 
sideration was  given  by  the  railroad  company 
to  the  respective  rights  and  interests  of  life 
tenants  and  reversioners  or  remaindermen  of 
such  stock.  Nor  was  any  attempt  to  define 
the  rights  of  either  in  the  new  stock  made  or 
thought  of.  It  is  unnecessary  to  determine 
whether  such  company,  either  by  virtue  of 
the  resolution  or  otherwise,  had  any  power  or 
authority  to  make  any  such  adjustment  of 
such  interests,  since  it  is  manifest  that  none 
was  intended.  All  the  new  stock  issued  in 
lieu  of  or  in  addition  to  stock,  both  preferred 
and  common,  which  had  belonged  to  Na- 
thaniel P.  Perry  was  properly  issued,  and 
the  money  paid  to  his  executrix,  leaving  the 
rights  of  respective  claimants  to  be  elsewhere 
determined.  But,  if  it^were  to  be  conceded 
that  such  determination  should  be  governed 
by  the  intention  of  the  company,  if  it  could 
be  ascertained,  that  the  additional  stock, 
with  the  bonds  or  money,  should  be  in  pay- 
ment, settlement,  or  compromise  of  the  ad- 
mitted debt  of  the  company  for  unpaid  div- 
idends to  its  preferred  stockholders,  how  can 
such  intention  be  made  to  appear?  That  this 
was  indeed  one  of  the  purposes  of  the  increase 
is  manifest  from  the  preamble  and  resolutions 
recited ;  but  that  it  was  not  the  only  one  is 
also  manifest  from  such  preamble  and  reso- 
lutions. It  was  also  **to  the  interest  of  this 
corporation  to  secure  a  reduction  of  the  pre- 
ferred or  guaranteed  dividends  on  such  stock 
henceforth  from  eight  per  centum  per  annum 
to  four  per  centum  per  annum,  and  a  re- 
liquishment  of  the  cumulative  provisions 
thereof  f  and  it  was  also  for  the  interest  of 
holders  of  common  or  original  stock,  which 
had  never  paid  any  dividends,  to  exchange 
it  for  preferred  or  guaranteed  stock,  which 
would  pay  dividends.  Who  shall  declare— 
who  can  know— the  extent  to  which  each  of 
these  and  other  purposes,  some  of  which  are 
expressed  in  the  preamble  and  resolutions, 
and  some,  though  not  expressed,  it  is  impos- 


sible  not  to  comprehend,  might  have  been  re- 
garded as  valuable,  and  consideratlonB  which 
actuated  the  exchange  and  increase  of  stock? 
The  meeting  had  no  occasion  to  specifically 
pass  upon  these  matters,  since  it  treated  with 
the  owners  of  stock  only  in  bulk.  But,  if 
the  only  object  had  been  what  the  defendant 
assumes,  what  occasion  was  there  to  retire  the 
old  stock?  If  we  use,  for  illustration,  the 
example  of  interest  largely  in  arrears  upon  a 
note  secured  by  mortgage  upon  real  estate, 
the  maker  of  which  is  irresponsible  beyond 
the  security,  the  surrender  of  the  old  note  and 
the  substitution  of  a  new  one,  signed  by  the 
same  maker,  and  secured  upon  the  same  prop- 
erty, for  twice  the  amount  of  the  old,  but 
bearing  half  tho  former  rate  of  interest, 
would  seem  a  peculiar  transaction,  if  re- 
garded solely  as  a  mode  of  payment  of  such 
accrued  interest.  It  is  equally  hard  to  see 
how,  in  the  case  before  us,  increasing  the  old 
preferred  stock  of  the  corporation,  while  at 
the  same  time  proportionately  decreasing  its 
guaranteed  earning  capacity,  adding  also  to 
its  shares  in  exchange  for  common  stock,  ad- 
mitted on  the  same  plane  of  earning  capacity, 
could  tend  in  any  measure  to  the  benefit  of  a 
life  tenant  of  such  stock  having  a  claim  for 
unpaid  and  undeclared  dividends,  beyond  the 
extent  to  which  the  transaction  detracted  from 
the  just  interest  of  the  remainderman  in  such 
corporate  stock.  The  doubling  of  the  shares 
under  such  circumstances,  and  then  giving 
the  additional  shares  to  the  life  tenant, 
would,  in  effect,  take  from  the  remainderman 
half  his  proportionate  interest  in  the  capital 
of  the  company.  If  there  had  been  only  an 
increase,  and  such  increase  had  been  based 
upon  earnings  which  ought  to  have  been  de- 
clared and  paid  during  the  term  of  the  life 
tenant,  it  might  seem  legitimate  to  do  this ; 
but  in  the  present  case  it  nowhere  appears 
that  the  corporation  had  any  earnings  to  dis- 
tribute. On  the  contrary,  it  does  appear  that 
at  the  time  of  this  exchange  the  company  was 
obliged  to  borrow  the'money  required  for  the 
compromise  by  issuing  bonds  of  the  company 
therefor.  There  was  no  increase  in  capital, 
either  by  the  paying  in  of  money  or  from  ac- 
cumulated earnings,  but  only  an  increase  of 
the  number  of  shares  by  which  the  capital 
was  represented.  No  new  property  was  put 
in.  No  new  stock  was  to  be  sold.  The  is- 
sue of  new  stock  was  a  readjustment  of  the 
capitalized  assets  of  the  company,  adding 
nothing  thereto,  and  taking  nothing  there- 
from, and  was  not  a  division  of  anything  as 
Srofits  or  dividends,  as  interest  or  income, 
iut  suppose  there  had  been  profits  or  net 
earnings,  for  which  cash  dividends  should 
have  been  declared  to  the  owners  of  preferred 
stock  in  excess  of  those  actually  declared  and 
paid,  it  follows,  since  even  the  cash  given 
to  the  stockholders  as  part  of  the  exchange 
had  to  be  borrowed,  that  these  earnings  had 
already  been  invested.  They  had  been  added 
to  the 'capital,  and  the  effect  of  the  action  of 
the  stockholders  was  to  confirm  the  previous 
action  of  the  directors,  and  to  retain  them  as 
such. 

But  we  return  to  the  real  argument  of  the 
defendant,  and  granting,  for  its  sake,  the  first 
assumption, — that  the  railroad  company  ad- 
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mitted  that  the  claims  of  its  preferred  stock- 
holders against  it  for  undeclared  dividends- 
to  the  extent  of  8  per  centum  per  annum  con- 
stituted a  **  valid,  legal,  and  subsisting  lia- 
bility and  indebtedness  of  the  company  to  an 
amount  equal  at  least  to  the  par  value  of  such 
bonds  and  additional  preferred  stock,"  and 
that  it  was  the  intention  of  the  company  tiiat 
the  additional  stock,  as  well  as  bonds,  should 
be  issued  only  for  the  payment  of  such  claims, 
and  thus  to  distinguish  between  the  rights  of 
the  holder  of  the  original  preferred  stock  aS' 
stockholder  and  as  creditor, — it  seems  to  us 
that,  granting  this,  though  for  argument's 
sake  merely,  the  conclusion  is  in  no  wise 
altered.  Calling  these  claims  debts,  the  fact 
remains  tJiat  they  are  due  to  stockholders  and 
not  to  outside  parties,  and 'are  for  undeclared 
as  well  as  unpaid  dividends.  If  calling  them, 
debts  implies  that  the  earnings  of  the  com- 
pany warranted  their  declaration  and  pav- 
inent  in  cash,  and  that,  not  having  been  paid 
in  cash,  it  was  the  purpose  of  the  action  taken 
to  pay  them  partly  in  bonds,  or  their  avails, 
and  partly  by  the  issue  of  stock,  then,  so  far 
forth  as  such  issue  of  stock  is  concerned,  by 
whatever  name  the  transaction  may  be  chris- 
tened, it  is,  in  effect,  the  declaration  of  a 
stock  dividend  in  place  of  a  cash  one.  It 
takes  nothing  out  of  its  corporation,  as  a  cash 
dividend  does,  but  leaves  everything  in  it 
capitalized,  as  a  stock  dividend  does.  As 
between  a  corporation  and  its  stockholders,  it 
matters  little  what  name  may  be  given  to 
such  a  transaction,  or  how  it  may  be  con- 
sidered,— whether  a  pavment  of  indebtedness 
or  declaration  of  a  dividend.  As  between  the 
corporation  and  persons  not  stockholders,  to 
whom  it  was  indebted,  and  whose  claims  are 
thus  to  be  liquidated,  the  issue  of  new  stock 
is  in  no  sense  a  dividend.  It  does  more  than 
dilute  the  shares  as  they  existed  before.  By 
taking  away  indebtedness,  the  transaction 
adds  proportionately  to  the  assets  of  the  cor- 
poration. Such  an  adjustment,  if  fair,  de- 
tracts nothing  from  the  value  of  the  original 
shares,  because  it  returns  a  just  equivalent 
for  the  increase.  But  when  a  question  with 
which  the  corporation,  as  such,  is  not  con- 
cerned, arises  between  the  owner  of  income 
and  that  of  capital,  the  case  is  altered.  If 
the  corpoi-ation  is  indebted  to  the  share- 
holder, plainly  the  remainderman  is  not  in- 
debted to  the  life  tenant ;  and  if  the  corpora- 
tion may  pay  its  debts  to  such  shareholder, 
as  plainly  it  may  not  take  away  from  the 
principal  of  the  fund,  which  belongs  to  one, 
in  order  that  it  may  be  added  to  the  interest 
of  the  fund  to  which  another  is  entitled. 
Whether  it  was  the  intention,  therefore,  of 
the  railroad  company  that  these  additional 
shares  should  be  issued  to  the  original  stock- 
holders as  payment  for  indebtedness  or  not, 
it  was  not,  and  could  not  legally  have  been, 
the  intention  that  such  issue  should  waste  the 
principal. in  order  to  increase,  or  even  to  pre- 
serve, the  income.  Such,  however,  as  we 
have  seen,  would  be  tho  necessary  effect  if 
these  new  shares  were  held  to  be  the  property 
of  the  life  tenant. 

The  defendant  says  in  his  brief:  "It  was 
for  the  interest  of  the  stockholder  to  consent 
to  a  change  which  would  give  them,  in  place 
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of  an  eight  per  cent  cumnlativc  stock,  on 
which  the  interest  had  been  paid  only  at  very 
irregular  intervals,  a  four  per  cent  stock  on 
which  it  was  evidently  expected  that  interest 
would  be  paid  with  regularitv. "  But  the  de- 
fendant, in  that  connection,  does  not  quite  go 
to  the  extent  of  asserting  that  such  speculative 
interest  in  an  increase  would  have  consti- 
tuted a  controlling  consideration  in  inducing 
a  remainderman  to  accept  one  share  of  4  per 
cent  which  could  only  be  paid  provided  the 
net  earnings  of  the  road  were  8  per  cent  upon 
itfi  previous  stock,  in  place  of  one  share  of 
such  8  per  cent,  which  must  be  paid,  if  all 
the  earnings  would  permit,  and,  if  not,  would 
•constitute,  at  least  in  the  eyes  of  the  stock- 
holders passing  in  their  meetinc  upon  their 
own  claims,  an  indebtedness.  It  appears  to 
us,  however  this  question  may  be  looked  at, 
the  plain  principles  declared  in  repeated  de- 
-cisions  in  reference  to  tbe  respective  rights 
of  remaindermen  and  life  tenant  in  case  of 
increase  of  capital  shares  of  corporate  stock 
iinderl  ie  and  control  the  decision  which  should 
be  reached.  Thus,  referring  to  cases  in  our 
•own  jurisdiction,  in  BrinUy  v.  Or&u,  tupra, 
the  words  used  in  creating  the  life  interest 
were  **  rents,  dividends,  increase,  and  in* 
-oonie;"  bring  somewhat  broader  terms  than 
in  Mr.  Perry's  will.  But  this  court  held 
tlmt  an  increase  of  capital  from  three  to  four 
millions,  with  an  apportionment  of  new 
flliares  pro  rata  among  the  stockholders  of  a 
«or|)onition  at  $100  per  share,  bringing  the 
new  stfick  at  once  to  such  a  large  premium 
that  the  trustees,  who  hnd  been  entitled  to 
Bubscribe  for  eighty-one  shares,  sold  the  right 
to  subscribe  for  thirty -four  shares  for  a  sum 
which  enabled  them  to  subscribe  and  pay  for 
forty -seven  shares,  gave  nothing  to  the  life 
tenants;  but  that  the  riirht  to  subscribe  fur 
tlie  new  shares,  the  profit  on  the  sale  of  the 
rivht,  and  the  new  shares  taken,  all  went  to 
the  trustees  as  a  part  of  the  principal  of  the 
fund.  This  court,  in  answering  the  questions 
asked  by  the  trustees,  said  :  **  A  shareholder 
bus  no  proprietary  interest  in  the  accumulated 
profits  properly  retained  by  a  corporation  for 
tlie  pnitectioQ  of  its  ctipital.  He  cannot 
4cnuire  one  by  summoning  it  to  make  a  rest 
In  its  business,  and  take  an  account  of  them. 
He  first  obtains  one  when  it  has  either  in  fact, 
form,  or  intent  set  his  proportion  thereof  to 
bis  individual  credit.  This,  of  course,  is  the 
measure  of  the  right  of  a  life  tenant  There 
is,  to  him,  onl  v  a  possibility  that  the  profits 
may  be  divided,  or  that  the  use  of  them  by 
the  borporation  may  increase  its  dividend 
during  his  term."  Bo  also  in  Hotehkiu  v. 
Brainerd  (Quarry  Oo,  mpra,  this  court  quotes 
with  approval  the  language  of  Wood,  V,  O,, 
An  Re  Bart&n't  Trutt,  L.  R.  5  Bq.  288 :  "The 
•dividend  to  which  a  tenant  for  life  is  en- 
titled is  the  dividend  which  the  company 
-chooses  to  declare.  And  when  the  company 
meet,  and  say  they  will  not  declare  a 
dividend,  but  will  carry  over  some  portion 
of  the  half  year's  earnings  to  the  capital  ac- 
oount,  and  turn  it  into  capital,  it  19  com- 
petent for  them,  I  apprehend,  to  do  so ;  and 
when  this  is  done  everybody  is  bound  by  it, 
And  tbe  tenant  for  life  of  those  shares  cannot 
<<xnnplain."    Again,  in  the  very  recent  case 
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of  Spooner  v.  PhiUipit  mipra,  tbe  subject  is 
exhaustively  discussed,  with  abundant  cita* 
tion  of  authority,  and  it  is  declared  as  set- 
tled: First.  That  the  word  "dividends,"  if 
unqualified,  signifies  dividends  payable  in 
money;  that  we  word  "income:"  has  a 
broader  meaning,  but  not  broad  enough  to 
include  anything  not  separated  in  some  way 
from  the  principal;  that  accumulated  surplus, 
so  lon/E  as  it  is  retained  by  the  corporation, 
either  as  surplus  or  increased  stock,  can  in 
no  proper  sense  be  called  income.  Second. 
That  a  corporation  owns  the  undivided  earn- 
inn  of  tbe  business,  rather  than  the  stock- 
holders,  and  the  latter  cannot  become  the 
separate  owners  of  any  part  of  the  common 
property  until  set  apart  by  the  management 
for  that  purpose,  by  declaring  a  dividend  or 
otherwise.  Among  the  manv  cases  cited  in 
the  opinion  is  that  of  Qibibom  v.  Mdhon, 
180  XL  8.  549,  84  L.  ed.  625,  tbe  original 
case  being  reported  with  extended  note  in  54 
Am.  Rep.  262,  a  most  instructive  and  ex- 
ceedingly pertinent  case,  in  which  the  con- 
clusion stated  is  this:  "Reserved  and  ac- 
cumulated earnings,  so  long  as  they  are  held 
and  invested  by  the  corporation,  being  part 
of  its  corporate  property,  it  follows  that  the 
interest  therein,  represented  by  each  share, 
is  capital  and  not  income,  of  tliat  share, 
as  between  tenant  for  life  and  the  remainder- 
man, leeal  or  equitable,  thereof."  Audugnia 
was  said:  "A  dividend  is  something  with 
which  a  corporation  parts  but  it  parted  with 
nothing  in  issuing  this  new  stock."  Hee  also 
SfiriGt  V.  Paitie^  99  Mass.  101.  96  Am.  Dec 
705,  with  nUe;  Band  ▼.  HubbeU,  115  Mass. 
401,  15  Am.  Rep.  121. 

The  defendant,  however,  further  contends 
that  the  itisue  of  the  additional  preferred 
stock  to  anv  one  but  the  life  tenant  would 
have  been  invalid,  and  in  violation  of  law. 
It  is  said  that  the  resolution  of  1870  is  the 
sole  authority  for  this  issue;  that  by  virtue 
of  that  enactment  stock  could  only  be  issued 
for  the  purpose  of  payment  of  existing 
claims,  and  the  conversion  of  the  common 
stock  into  preferred  stock;  that,  therefore, 
this  action  is  an  attempt  to  claim  for  the 
remainderman  stock  which  was  not  intended 
to  be  issued  to  him  bv  the  company,  and 
which,  if  issued  to  him  by  the  company, 
would  have  been  absolutely  void  in  his 
hands.  In  answer  to  this  it  is  unnecessary 
to  consider  whether  the  Act  of  1870  was  in 
existence  at  all  in  1887,  or  whether,  as  con- 
tended by  the  plaintiff,  it  had  been  repealed 
hj  subsequent  legislation  in  1878.  Nor  is 
it  necessary  to  determine  whether,  if  such  act 
was  in  existence  when  it  provided  for  the 
issue  of  bonds  or  stock  in  settlement  of 
claims,  it  was  followed  when  both  bonds  and 
stock  were  issued  in  such  settlement.  It  is 
unnecessary,  we  say,  to  decide  these  matters, 
since,  if  the  defendant's  contention  as  to  both 
were  conc^ed,  the  act  in  no  wise  authorized 
any  interference  with  or  change  of  the  terms 
of  the  8  per  cent  guaranteed  stock.  Nor  have 
those  who  are  entitled  to  the  remainder  in 
this  stock  in  any  way  assented  to  its  sur- 
render. If,  therefore,  such  Issue  of  new 
stock  is  only  valid  because  authorized  by  the 
Act  of  1870,  and  only  to  tbe  extent  and  for 


that  the  rights  of  the  holders  of  the  old  pre- 
ferred stock  to  their  capital  cannot  be  af- 
fected by  8uch"issue ;  ana  it  is  only  upon  the 
theory  that  two  new  sharc|^,  yielding  4  per 
cent  each,  represent  one  share  of  the  old, 
yielding  8  per  cent,  that  it  can  be  held  that 
«uch  capital  would  not  be  affected  tiierebv. 
It  is  further  said  by  the  defendant  that  he 
stands  in  the  position  of  a  bona  fide  holder 
for  value,  and  that  he  cannot  be  affected  by 
any  equities  existing  between  Mrs.  Perry 
and  the  plaintiff.  The  record,  however,  states 
that  the  defendant  had  seen  a  copy  of  the  will 
of  said  Nathaniel  P.  Perry,  and  had  read  the 
provisions  therein  contained  with  respect  to 
the  interest  of  Mrs.  Perry  in  the  Housatonic 
Hai  1  road  stock.  It  also  appears  that  the  stock 
was  transferred  to  him  to  be  applied  in  part 

Eayment  of  a  debt  by  Mrs.  Perry,  who  was 
is  grandmother,  three  days  before  her  death. 
There  is  nothing  whatever  in  the  record  to 
Justify  the  assertion  of  the  defendant  that 
this  debt  was  for  the  advances  made  Mrs. 
Perry  upon  the  faith  of  her  ownership  of 
this  stocK.  It  is  true  that  the  stock  had  been 
transferred  from  Mrs.  Peny's  name,  as  exe- 
cutrix, to  her  individual  name.  But  the 
record  leaves  no  room  to  question  the  defend- 
ant's full  knowledge  of  Uie  source  from 
which  this  stock  was  derived,  and  the  trust 
under  which  it  was  held.  The  defendant 
therefore  stands  in  the  same  position,  in 
respect  to  these  shares,  as  Mrs.  rerry  stood, 
and  the  right  of  thej)laintifl,  as  adminis- 
trator de  oonii  non^  to  maintain  this  suit 
against  hira,  rests  upon  the  same  foundation 
as  that  which  supported  the  recovery  by  the 
plaintiff  in  Marufiddy,  Lynch,  59 Conn.  820, 
12  L.  R.  A.  285.  In  each  case  the  party 
exercising  the  original  administration  parted 
with  assets  of  the  estate  in  a  manner  which 
gave  the  party  receiving  them  no  right  to  re- 
tain them  against  such  administrator.  They 
therefore  still  remained  assets  of  the  estate, 
which  it  was  the  duty  of  the  administrator 
d»  bonis  nan  to  administer.  The  act  of  Mrs. 
Perry  in  causing  a  transfer  of  these  shares  to 
her  individual  name,  and  the  subsequent  act 
of  transfer  to  the  defendant's  firm,  for  what- 
ever purpose  and  with  whatever  intent  said 
acts  were  done,  did  not  divest  the  estate  of 
Nathaniel  P.  Perry  of  its  interest  in  the 
stock.  Pom.  Eq.  Jur.  2d  ed.  §§  1048,  1052. 
As  against  this  defendant,  who  asserts  his 
ownership  of  such  stock  although  occupying 
no  better  position  in  regard  to  it  than  Mrs. 
Perry  did,  the  plaintiff  has  the  right  to  con- 
sider it  unadministered  property  belonging  to 
the  estate  which  he  represents;  and,  when 
demand  was  made  by  the  plaintiff  upon  the 
defendant  for  it,  and  he  refused  to  surrender 
it,  claimin.i;  title,  with  the  ability  which  the 
transfer  of  the  certificates  to  his  firm  gave, 
to  assert  such  title,  and  to  use  the  stock  as 
his  own,  such  refusal  constituted  conversion. 
Hartford  lee  Co.  v.  Greenwoods  Co.  61  Conn. 
166.  For  these  reasons  there  is  no  error  in 
th^  judgment  of  the  court  below  in  awarding 
damages  to  the  plaintiff  for  the  twenty  shares 
of  stock  in  question.  But  to  the  extent  that 
such  judgment  also  includes  damages  for  the 
conversion  of  the  remaining  twenty- two 
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It  appears  from  the  record  that  at  the  time  of 
her  death  Mrs.  Penr  was  largely  indebted  to 
the  defendant,  and  that  her  estate  was 
insolvent.  Commissioners  were  appointed 
upon  her  estate,  to  whom  the  defendant  pre- 
sented his  claim.  The  plaintiff  also  pre- 
sented to  such  commissioners  the  same  claim 
set  forth  in  this  present  action  against  the 
defendant  for  the  conversion  of  the  sitock. 
This  claim  was  allowed,  but  an  appeal  was 
taken  from  the  doings  of  the  commissioners, 
which  is  still  pending,  and  no  payment  or 
dividend  has  yet  been  made  upon  said  claim. 
At  the  time  of  the  demand  by  the  plaintiff 
upon  the  defendant,  the  defendant  understood 
that  his  custody  of  the  twenty-two  shares  of 
stock  was  for  and  in  the  behalf  of  the  exe- 
cutor of  Mrs.  Penr,  and  he  did  not  claim, 
and  has  not  claimea,  any  interest  therein,  ex- 
cept as  creditor  of  her  estate.  This  stock 
stands  in  the  name  of  Almira  L.  Peny,  ex- 
ecutrix. It  does  not  appear  that  the  certifi- 
cates have  ever  been  indorsed,  so  that  the  de- 
fendant could,  if  he  so  desired,  make  any  use 
of  the  stock  for  his  own  benefit.  He  hss 
never  desired  to  do  so,  and  there  ia  no  groimd 
to  hold  that  he  has  ever  converted  this  stock 
to  his  own  use,  unless,  under  the  circom- 
stances,  the  demand  for  and  the  refusal  to  de- 
liver  the  certificates  constituted  each  conver- 
sion. 

It  is  the  further  claim  of  the  defendant  thai 
he  was  a  party  to  the  proceedings  before  the 
oommissioners  in  which  the  claim  was  made 
against  the  estate  of  Mrs.  Perry  for  the  con- 
version of  these  shares,  and  that,  as  against 
him,  the  plaintiff  elected  to  consider  these 
shares  as  a  part  of  her  estate ;  that,  this  being 
so,  it  would  be  unjust  to  him  to  compel  him 
to  pay  for  their  value,  or  to  deliver  them,  in 
a  proceeding  in  which  the  executor  of  Mrs. 
Perry  is  not  a  party.  It  is  the  claim  of  the 
plaintiff  that  he  has  not  elected,  and  that 
this  is  not  a  case  in  which  he  is  put  to  any 
election ;  that  it  is  an  action  of  tort,  in  whidi- 
the  liability  for  the  conversion  alleged  is 
several  as  well  as  joint;  that  *'a  judgment 
against  one  of  two  joint  trespassers,  without 
satisfaction,  is  not  a  bar  to  an  action  against 
his  co-trespasser  for  the  same  trespass,  and 
does  not  pass  the  title  of  the  property  to  the 
defendant"  {Sheldon  v.  Kibbe,  8  Conn.  216,  » 
Am.  Dec.  176 ;  Atwater  v.  Tupptr^  45  Conn. 
144,  29  Am.  Rep.  674) ;  and  that  the  allow- 
ance of  this  claim  by  commissioners  ought  to 
have  no  higher  effect  than  a  judgment.  It 
seems  to  us  that  this  contention  does  not  meet 
the  precise  point  of  the  true  issue.  The 
question  is  not  whether  the  defendant  would 
be  severally  liable  for  conversion,  but 
whether  he  has  in  fact  converted  this  stock  by 
his  refusal  to  deliver  it  to  the  plaintiff  on 
demand,  as  we  have  herein  previously  held 
that  he  might  be  considerea  to  have  done 
with  the  twenty  shares  of  stock.  As  bearing 
upon  the  question,  the  further  inquiry  as  to 
the  reason  or  ground  for  such  refusal  is  rele- 
vant. Hartford  Ice  Co.  v.  Oreenteoodi  Co. 
eupra.  The  plaintiff's  claim  for  oonversion,. 
presented  to  the  commissioners  on  Mrs. 
Perry's  estate,  was  allowed,  and,  though  an 
appeal  was  taken,  he  is  still  pursaing  it> 
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If  finally  allowed,  and  a  dividend  paid  upon 
itp  the  estate  available  for  the  payment  of 
oUier  claima^amoDg  them  the  large  one  of 
the  defendant — will  be  thereby  8o  much  less- 
ened; and  certainly  the  executor  on  Mrs. 
Perry's  estate  would  thereby  acquire  an  in- 
terest in  this  stock  for  the  benefit  of  the 
creditors.  Upon  these  circumstances,  the  re- 
fusal of  the  defendant  to  deliver  the  certifi- 
cates of  stock  to  the  plaintiff,  while  at  the 
same  time  disclaiming  title  or  interest  in  the 
stock  iiimself,  except  to  the  extent  of  his  in- 
terest as  creditor,  upon  the  contingency  of 
mch  stock  becoming  assets  of  the  estate  of 
Mrs.  Perry,  was  not  such  an  absolute  and 
unqualified  refusal  to  deliver  property  to  the 


owner  or  party  entitled  to  the  possessloo,  on 
demand  made,  as  constituted  a  conversion  of 
the  property.  Hoflr^fordlee  Co,  v.  Oreenwoad» 
Co.  iupra. 

There  ie  error  in  the  amount  of  the  Judg- 
ment rendered  to  the  extent  of  the  damage 
awarded  for  ike  wdue  of  the  twenty  two  eharee, 
and  to  theU  extent  it  ie  reversed,  and  it  ie  af- 
firmed to  the  extent  of  the  damageefor  (he  eon- 
tereion  cf  the  twenty  eharee. 

The  other  Judges  concurred,  except  Car- 
penter, /.,  who^dissented  as  to  that  part  of 
the  opinion  holding  there  was  error  in  the 
judgment  below  respecting  the  conversion  of 
the  twenty^two  shares. 


ARKANSAS  SUPREME  COURT. 


W.  T.  PINCHER.  Appt.. 
W.  A.  HANEGAN. 
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A'  mistake  in  the  initial  of  the  middle 
name  of  a  mortg^a^^r  does  not  neoessarlly 
defeat  the  effect  of  record  as  Dotice,  where  there 
Is  notblDg  to  show  that  there  is  more  than  one 
person  of  the  name  in  question. 

(May  19, 1894.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Kevada  (x>unty  in 


favor  of  plaintiff  in  an  action  brought  to  re^ 
cover  the  proceeds  of  certain  cotton  whicb 
were  claimed  by  the  respective  parties  under 
rival  chattel  mortgages.    Affirmed. 

The  appellant  was  a  merchant  doing  busi- 
ness at  Rosston  in  Kevada  County.  Appellee 
was  a  merchant  doing  business  at  Hope 
in  Hempstead  County.  Henrv  McMaboi> 
Ward  was  a  fanner,  who  lived  in  Nevada 
County.  On  Februarv  6,  1891,  Ward  exec- 
uted a  mortgage  to  tianegan  on  his  entire 
crop  of  cotton  for  that  year,  and  signed  and 
acknowledged  the  same  as  Henry  JN.  Ward. 
This  mortga^  was  duly  recorded.  On  August 
81,  1891,  Ward  executed  a  mortgage  to  Fin- 


NOTS.— Ptorm  of  Christian  name  required  toy  record- 
ing acts. 

Whether  or  not  the  reoordlnff  acts  will  require  a 
modification  of  the  common-law  rule  in  respect  to 
what  constitutes  a  name  fsee  note  to  Laflm  fr  Band 
Powder  Co.  V.  Steytler  (Pa.)  14  L.  R.  A.  660)  is  a  ques- 
tion which  has  been  considered  in  comparatively 
few  cases.  The  recording  acts  will  certalnJy  fall 
far  short  of  fulflllinff  their  purpose  if  the  courts 
apply  to  records  the  old  common-law  rule  which 
holds  a  middle  name  or  initial  to  he  no  part  of 
one^s  legal  name.  FmOHan  ▼.  HA^neoAM  is  a  good 
iUustration  of  what  may  be  expected  from  such 
holding.  But  there  are  oases  which  go  much 
further  in  the  direction  of  uncertainty  in  the  rec- 
ords than  FnrOEBB  v.  Haneoav. 

Thus  in  a  CaUfornia  case  it  was  held  that  the 
owner  of  land  may  convey  it  by  the  use  of  a  differ^ 
ent  name  than  that  appearing  in  his  title  deed  and 
the  record  in  his  true  name  will  prevail  against  one 
who  subsequently  takes  a  deed  from  him  by  the 
name  found  In  such  title  deed,  the  latter  being  a 
nickname.  Fallon  v.  Cehoe,  88  Oal.  44,  W  Am.  Dec 
860. 

The  majority  of  the  eases  held,  however,  that 
correct  Ghilstlan  names  are  necessary  In  an  Index 
of  Judgments.  Bidgway^  App.  15  Pa.  177,  68  Am. 
Dec.  686;  York  Bank's  App.  86  Pa.  458;  Smith's  App. 
47Pa.l28L 

A  Judgment  against  Jacob  B.  is  not  notice  if  re 
corded  against  John  B.  Zimmerman  v.  Brlggans, 
6Watt8.188L 

And  In  a  Pennsylvania  case  it  was  said  that  "it  is 
eertain  that  an  initia]  standing  with  a  name  of 
baptism  is  no  part  of  it  In  pleading.  But  it  follows 
not  that  an  omission  of  it  is  to  be  disregarded  in 
an  index  of  notice  to  purchasers.  And  if  a  Judg- 
ment  creditor  pennits  the  omission  from  bis  record 
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of  the  initial  which  distinguishes  his  debtor  from 
others  of  the  same  name,  he  must  t>ear  the  loss.'*^ 
Wood  V.  Beynolds,  7  Watts  fr  8. 406. 

And  in  that  state  the  doctrine  Is  now  established 
that  the  omission  of  the  middle  letter  from  the 
index  Is  fataL    Hutchinson's  App.  «B  Pa.  186. 

A  rule  has  found  considerable  favor  which  holda 
the  record  suffldent  if  It  contains  enough  to  lead 
the  inquirer  to  the  information  designed  to  be  im- 
parted by  it,  and  for  this  purpose  the  Inquirer's 
extraneous  knowledge  Is  taken  into  consideration. 

Thus  in  Work  v.  Darby,  13  Pa.  Ck>.  Ct.  Bep.  860, 
one  who  had  received  land  as  Jane  T.  sold  It  as- 
Sarah  Jane  T.  to  one  who  knew  Uiat  she  was  gen- 
erally known  as  Jane  T.,  and  who  executed  to  her  a 
purchase  money  mortgage.  Judgment  had  pre- 
viously been  entered  against  her  as  Jane  T.,  and  It 
was  held  that  the  record  of  the  Judgment  was 
notice  to  the  purchaser  but  not  to  a  subsequent  as- 
signee of  the  mortgage  who  did  not  know  that  she 
was  known  as  Jane  T. 

So  the  record  of  a  deed  from  J.  N.  H.  by  the  name 
of  J.  it.,  by  which  latter  name  he  was  as  well 
known  as  by  the  former.  Is  suffldent  constructive 
notice  to  subsequent  purchasers.  Gillespie  v. 
Etogers,  146  Mass.  6U.  That  case  is,  however, 
founded  in  part  on  the  Massachusetts  doctrine 
that  mistakes  In  the  record  fall  on  the  purchaser, 
and  that  it  makes  no  difference  If  the  constructive 
notice  provided  by  law  proves  Insufficient. 

Property  was  conveyed  to  Almira  J.  Strlngham; 
she  executed  a  deed  of  trust  on  the  land  by  the 
name  of  J.  8.  Strlngham,  which  was  indexed  as«A.. 
J.  Strlngham  and  the  caption  of  the  record  read 
Almira  J.  Strlngham.  This  was  held  sufficient  to 
give  oonstmctive  notice  of  the  true  grantor.. 
Huston  V.  Seeley,  27  Iowa,  100. 

The  principle  that  the  index  may  be  against  tli» 
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corded.  When  FiDcher  took  bis  mortgage,  he 
wrote  to  the  clerk  of  Nevada  County  to  know 
if  there  was  any  mortgage  on  record,  against 
Henry  M.  Ward,  and  reoeived  a  response  in 
the  negatiye.  Fincher  then  sold  goods  to 
Ward  taking  the  mortgage,  and  In  the  fall  re- 
ceived two  bales  of  cotton  which  he  applied  on 
payment  of  his  account  Subsequently  he  re- 
ceived notice  from  Hanegan  that  the  cotton  was 
covered  by  the  latter's  mortgage,  and  upon  his 
refusal  to  surrender  the  proceeds  this  suit  was 
brought. 

Further  facts  appear  in  the  opinion. 

Messrs.  Hamby  St  White,  for  appellant: 

A  mortgage  to  be  valid  against  strangers 
must  descries  the  property  with  sufficient 
definiteness  and  particularity  to  distinguish 
and  identify  it  from  all  other  property.  It 
may  be  good  between  the  parties,  and  void 
against  strangers  because  of  the  uncertainty  of 
the  description  of  t!i£  property  or  the  amount 
of  the  debt,  either  in  the  originator  the  record 
thereof. 

Qilchrist  v.  Qovgh,  63  Ind.  576,  80  Am.  Rep. 
250;  GurUy  ▼.  Davis,  89  Ark.  894;  Dodds  y. 
Neel  41  Ark.  70;  Kraru  v.  Phdps,  43  Ark.  850; 
Dfweu  V.  8uqq,  14  L.  R  A.  893,  109  N.  C.  828. 

Is  ft  not  equally  nec&«sary  and  equally  honest 
and  just  to  strangers,  that  the  mortgagor  shall 
be  de8crit)ed  with  sufUcient  definiteness  and 
truthfulness  to  identify  him  from  all  other 
persons  and  especially  from  all  others  whose 
names  are  similar  to  his  own? 

The  doctrine  of  the  law  "that  knows  of  but 
one  Christian  name"  is  founded  on  the  sound 
and  Just  principle  that  no  man  shall  be  made 
to  suffer  loss  or  punishment  on  account  of  any 
unintentional  error  or  omission  in  his  name,  or 


"law  of  notice"  and  never  was  intended  to 
have. 

If  one  found  the  name  Henry  N.  Ward  on 
the  indez^  he  perhaps  ought  to  be  required  as 
a  precaution  against  being  misled  by  a  clerical 
error  of  the  derk,  to  look  beyond  that  and  ex- 
amine the  record  itself.  Bat  if  upon  doing 
that  he  found  the  name  \n  the  body  of  the 
mortgage,  and  in  the  acknowledjB^ment,  and  the 
signature,  all  written  Henry  NT  Ward,  as  it 
was  in  this  case,  a  decision  which  required  hioi 
to  inquire  further  could  not  be  founded  either 
on  reason  or  justice. 

Pom.  £q.  Jar.  g§  649.  654,  655,  and  cases 
there  cited. 

Upon  what  authority  is  it  said  that  "the  law 
knows  of  but  one  Christian  name?"  Is  it  a 
fact  that  the  law  does  not,  and  will  not,  know 
of  but  one  such  name?  Does  any  law  pro- 
hibit a  man  from  bearing  more  than  one  Chris- 
tian name?  And  if  he  is  not  so  prohibited, 
upon  what  authority  can  the  courts  ignore  and 
refuse  to  recognize  more  than  one  of  his 
Christian  names  especially  when  be  employs 
them  to  describe  and  identify  himself  from  all 
other  persons  of  similar  names,  as  this  cnurt 
has  repente<11^  held  that  chattels  in  a  mor  gas^e 
sbHll  be  described  so  as  to  identify  and  dislia- 
gtiish  it  fiom  all  other  chattels  of  similar  char- 
acter? His  name  is  his  own.  The  middle 
Christian  name  is  as  much  a  part  of  it  as  any 
other  part  Indeed  it  may  be  that  it  has  been 
transmitted  to  him  from  a  noble  ancestor,  and 
that  he  is  prouder  of  it  than  any  other  part 
And  would  not  the  decision  that  ignored  and 
refused  to  recognize  it  l)e  purely  arbitrnrv,  and 
entiiel^  without  reason  or  law  to  support  ilf 
We  think  so. 


man  by  the  name  by  which  he  Is  flrenerally  known 
-watt  SFiplled  in  the  case  where  a  Judgment  Indexed 
afninst  F.  Z.  was  held  to  be  a  Hen  on  land  stand injr 
Id  the  name  of  John  Jacob  Frederic  Z.  Jenny  v. 
Sehnder,  101  Pa.  296. 

Bo  an  Index  against  J.  W.  H.  is  suflBdent  notice  to 
one  about  to  deal  with  John  W.  H«  Finney  v. 
Bu88ell.52  Minn.  448. 

And  the  record  of  a  mortimire  by  8.  M.  J.  Is  miU 
Hoient  to  Impart  notice  of  a  moriffage  of  Samuel 
M.  J.  MiltODvale.  Bute  Bank  v.  Kuhnle,ftO  Kan. 
420. 

But  a  Judirment  indexed  against  one  by  the  first 
name  of  Ellen  Is  not  noUoe  to  one  who  purchases 
the  land  of  a  person  using  the  first  name  of  Helen. 
Thomas  v.  Desney,  67  Iowa,  68. 

And  land  conveyed  to  Mary  A.  Allely  is  not,  as 
against  subsequent  purchasers,  bound  by  a  judg- 
ment record  as  against  May  Alley.  Phillips  v. 
McKaig,d6Neb.868. 

A  rule  much  in  harmony  with  the  spirit  of  the  re- 
•cording  acts  and  which  would  l)e  simple  and  of 
uniform  operation  in  all  cases  of  real  estate  records 
has  been  adopted  in  Illinois. 

In  Grundies  v.  Keid,  107  HL  804,  It  was  held  that 
the  law  protected  the  purchaser  of  property  by  the 
title  which  appears  of  record,  unless  there  is  notice 
of  something  to  the  contrary.  Therefore,  one  who 
made  a  loan  in  reliance  on  the  record  title  was  pro- 
teifted  against  a  prior  Judgment  against  the  owner 
by  another  name,  although  he  was  as  well  known 
by  the  latter  as  by  the  former. 

The  application  of  that  rule  would  seem  to  be 
Just  and  to  work  no  hardship  to  any  one  and  would 
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reach  by  a  much  more  direct  method  a  result 
reached  by  other  decisions  la  which  there  is  au  ap- 
pen  ranee  of  conflict. 

Thus  the  case  of  Johnson  v.  Hea,  9  L.  R.  A.  471« 
128  Ind.  296,  which  is  well  stated  In  the  opiiiioii  Id 
FiNCHEB  y.  Ui»  NBGAir,  appears  to  be  somewhat  la 
conflict  with  the  next  cited  caee  of  Crouse  v.  Mur- 
phy. 12  L.  K.  A  68,  140  Pa.  83^  and  it  undoiibic«lly 
Is  so  on  the  question  of  name,  but  the  two  ciiaca 
are  In  harmony  upon  the  question  of  the  right  to 
rely  upon  the  title  as  it  appcnrs  of  record.  In  the 
former  case  the  record  title  was  H.  W.  Maokediok 
and  the  judgment  was  against  William  Mankedick. 
In  the  latter  case  the  record  title  stood  In  the  name 
of  Daniel  J.  Murphy  and  the  Judgment  was  against 
D.  Murphy.  In  the  former  case  the  middle  name 
William  was  held  to  be  no  part  of  the  name,  in  the 
latter  case  the  J.  was  practically  held  to  be  a  part 
of  the  name,  but  in  both  oases  the  record  title  pre- 
vailed as  against  names  by  which  the  owners  were 
commonly  known.  In  the  latter  case,  however, 
the  question  of  the  proper  form  of  the  name  la  not 
considered,  but  the  case  is  decided  on  the  ground 
that  the  holder  of  the  Judgment  neglected  to  avail 
himself  of  information  which  he  might  have  ac- 
quired as  to  the  name  of  his  debtor,  while  the  one 
who  purchased  the  land  was  negligent  in  no  re- 
spect, and  therefore,  the  one  not  guilty  of  negli- 
gence was  protected,  if,  however,  the  doctrine  Is 
to  prevail  that  the  middle  letter  is  no  part  of  the 
name,  it  is  difficult  to  see  how  there  is  negllgenoe 
in  not  taking  notice  of  its  possible  existence. 
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Lafiin  d  Rand  Powdtr  Co.  v.  Steytler,  14  L. 
R  A.  690,  146  Pa.  434. 

It  is  a  matter  of  public  history,  of  which  we 
preaame  the  court  wiil  take  cognizance,  that 
one  of  its  illustrious  associate  judj^  of  the 
«arly  days— Ifr.  Justice  William  Conway  B— 
having  but  one  Christian  name,  found  it  neces 
sary  when  he  became  a  man  of  affairs  to  adopt 
the  letter  "B"  as  a  part  of  his  name  by  which 
he  could  describe  himself  so  as  not  to  be  mis- 
taken for  a  relative  of  the  same  name. 

l^ames  of  the  Judges  of  the  supreme  court 
•of  Arkansas,  7  Ark. 

Messrs,  William  SL  Greene  and  JMnea 
H.  MeCollam»  for  appellee: 

The  law  recognizes  but  one  Christian  name, 
the  middle  Christian  name  or  initial  is  held  to 
be  immateri&l  by  at  least  the  greater  weight  of 
^authorities.  The  middle  Christian  name  or 
initial  lias  no  more  significance,  and  no  greater 
importance  is  attached  thereto,  than  the  affixes 
••Jr."  and  "Sen."  which  are  often  used  to  dis- 
tinguish persons  of  the  same  name. 

Keene  \ .  Meads,  28  U.  S.  8  Pet  1,  7  L.  ed.681; 
Oames  v.  SUles,  89  U.  S.  14  Pet.  823.  10  L.  ed. 
476;  StaU  v.  Bmitk,  12  Ark.  622,  66  Am.  Dec. 
287;  5  Lawson,  Rights,  Rem.  &  Pr.  §  2268;  MUk 
T.  Christie,  1  Hill,  102;  Be  Biwolds  Petition,  2 
Hilt.  565;  Booseteit  v.  Oardinier,  2  Cow.  468; 
McDonald  r.  Morgan,  27  Tex.  508:  Banks  v. 
Zee,  78  Ga.  25;  Meid  y.  Lord,  4  Johns.  119; 
Dranklin  y.  TcUmadge,  6  Johns.  84;  C^ioen  y. 
State,  52  Ind.  847,  21  Am.  Rep.  179;  Books 
Y.  Btate,  88  Ala.  79;  Tiedeman,  Real  Prop.  § 
798;  Eh^skine  v.  Davis,  25  III.  251;  Allison  v. 
Thomas,  72  Cal.  662;  Hart  v.  Lindsey,  17  N. 
H.  235.  48  Am.  Dec.  697;  Myer  v.  Fegaly,  89 
Pa.  429,  80  Am.  Dec.  584;  Fallon  v.  Kehoe,  88 
Cal.  44,  99  Am.  Dec.  850,  and  note. 

Then  should  the  mortgage  under  consider- 
ation be  declared  to  be  no  notice  because  simply 
the  initial  of  the  middle  Christian  name  of  the 
mortgagor  was  signed  erroneously?  No 
greater  accuracy  in  the  description  of  the 
mortgagor  is  required  than  that  of  the  prop- 
erty conveyed,  and  the  law  does  not  require 
the  description  of  the  property  to  be  such  as  to 
distinguish  it  from  all  other  property. 

Jones,  Chat.  Mortg.  g  54;  Ear  key  v.  Joms^ 
114  Ark.  158;  Alexander  v.  Graves,  25  Neb.  458. 

Battle*  •/.,  delivered  the  opinion  of  the 
court: 

Was  the  mortgage  by  Henry  M.  Ward  to 
W.  A.  Hanegan,  under  the  name  of  "  Henry 
N.  Ward,"  after  it  was  acknowledged  and 
filed  for  record,  notice  of  its  existence  and 
contents  to  W.  T.  Fincher,  the  second  mort- 
gagee? As  between  Hanegan  and  Ward,  liie 
mortgage  was  undoubtedly  valid,  for  the 
reason  that  Ward  was  estopped  from  saying 
that  "Henry  N.  Ward"  was  not  his  true 
name.  But  it  could  under  no  circumstances 
be  valid  against  third  persons,  who  acquired 
liens  on,  or  purchased,  the  property  thereby 
mortgaged,  until  it  was  filed  for  record. 
Mansf.  Dig.  §  4748.  If  it  had  been  executed 
and  properly  acknowledged  by  the  mortga- 
gor, under  his  true  name,  and  filed  for  rec- 
ord, it  would  have  been  valid  against  all 
liens  subsequently  acquired  by  third  persons 
from  the  mortgagor,  and  against  all  subse- 
quent purchasers  from  Ward  of  the  mort- 
S4L.R.  A.  05 


gaged  property.  Did  tlie  insertion  !n  his 
name  oi  the  letter  "N"  instead  of  "M,"— the 
correct  initial  of  his  middle  name,— render 
it  invalid  as  to  subsequent  lienors  and  pur- 
chasers? Upon  similar  questions  there  is  a 
contrariety  of  opinion. 

In  QillMpie  v.  Bogors,  146  Mass.  612,  it  is 
said :  ^  When  deeds  or  other  instruments  re- 
quired  to  be  recorded  are  given  or  received 
by  persons  or  corporations  known  by  different 
names,  the  records  may  fail  to  furnish  exact 
and  literal  information;  and  yet,  when  the 
instrument  itself  is  a  genuine  one,  and  has 
been  executed  in  good  faith,  the  record  has 
been  held  sufficient  to  furnish  constructive 
notice  of  the  real  transaction.  A  striking 
illustration  of  this  is  found  in  a  former  de- 
cision of  this  court.  Stat.  1865,  chap.  48, 
%  2,  provided  that  no  assignment  of  future 
earnings  should  be  valid  against  a  trustee 
process,  unless  recorded  in  the  town  or  city 
clerk's  office  before  the  service  of  process. 
A  man  by  the  name  of  Germain  Birous,  who 
was  also  sometimes  called  'John  Eeever,' 
made  an  assignment  of  his  future  earnings 
under  the  name  of  '  Joseph  Cyr, '  which  name 
he  signed  hy  his  mark,  being  unable  to  read 
or  write.  This  was  duly  recorded.  There 
was  no  intention  of  misleading  anybody  by 
the  wrong  name  affixed  to  the  assignment. 
It  was  a  mistake,  the  man  bein^  an  ignorant 
foreigner,  who  could  not  speak  English. 
Afterwards,  a  creditor  brought  a  trustee  pro- 
cess. It  was  held  that  the  assignment  was 
good  as  between  the  original  parties  to  it, 
and,  being  recorded,  was  good  as  against 
attaching  creditors.  Ouimct  v.  Sirois,  124 
Mass.  162.  See  also,  Qifford  v.  Bockett,  121 
Mass.  481;  0*  Connor  v.  Cavan,  126  Mass. 
117." 

In  Alexander  v.  Graves,  25  Neb.  458,  the 
opinion  of  the  court  is  succinctly  and  cor- 
rectly stated  in  the  syllabus  of  the  case  as 
follows:  ''A.  purchased  certain  personal 
property  on  time,  and,  for  the  purpose  of 
securing  the  purchase  price,  executed  a  chat- 
tel mortgage  on  the  property  purchased. 
The  purchase  was  made  and  the  chattel  mort- 

gage  was  executed  under  an  assumed  and 
ctitious  name.  The  parties  to  the  transac- 
tion being  unacquainted,  the  vendor  supposed 
the  name' gi  yen  was  the  true  name  of  the 
purchaser.  The  purchaser  stated  that  his 
residence  was  in  Webster  county,  which  was 
correct,  and  the  mortgage  was  duly  filed  in 
the  proper  office  in  that  county.  Subseouent 
to  the  filing  of  the  mortgage,  A.  sola  the 
property  to  C,  under  his  true  name,  after 
C.  had  examined  for  chattel  mortgages  exe- 
cuted by  A.,  and  found  none.  In  an  action 
of  replevin  by  B.  against  C.  for  the  posses- 
sion of  the  mortgaged  property,  it  was  held 
that  B.  should  recover  judgment."  This 
decision,  it  seems  to  us,  was  based  upon  the 
fact  that  the  mortgage  was  executed  and  filed 
before  the  second  purchase,  the  court  hold- 
ing that  the  purchaser  from  the  mortgagor 
haa  constructive  notice  of  the  existence  of 
the  prior  chattel  mortgage  from  the  record* 
In  Johnson  v.  Hess,  126  Ind.  298,  9  L.  R. 
A.  471  (an  Indiana  case),  it  appears  that  a 
judgment  was  recovered  against  Henry  Will- 
iam Mankedick,  and  was  entered  in  tiie  reo 
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ord  of  the  ooTirt  and  upon  the  jadgment 
docket  aa  recovered  against  **  William  Man- 
kedick. "  He  purchased  a  tract  of  land  after 
the  rendition  of  the  judgment,  and  it  was 
conveyed  to  him  as  ^^H.  W.  Hankedick." 
Thereafter,  he  sold  and  conveyed  it  to  James 
G.  La  Forte,  and  described  himself  in  the 
deed  as  **  H.  W.  Mankedick. "  La  Forte  then 
sold  and  conveyed  it  to  William  Johnson. 
Afterwards,  an  action  was  instituted  by 
Johnson  to  enjoin  the  sale  of  the  land  under 
an  execution  on  the  judgment  against  Man- 
kedick. Upon  this  state  of  facts,  this  ques- 
tion arose :  Was  the  judgment,  as  recorded, 
constructive  notice  to  Johnson  of  its  lien? 
The  court  held  that  Johnson  was  chargeable 
with  notice  of  the  existence  of  the  judgment 
against  William  Mankedick,  and  of  the 
amount  and  terms  and  conditions  of  it,  but 
nothing  more;  that  he  was  not  chargeable 
with  notice  that  his  remote  grantor,  H.  W. 
Mankedick,  and  William  Mankedick,  named 
in  the  judgment,  were  the  same  person ;  that 
**  the  judgment  did  not  disclose  the  fact,  nor 
did  it  suggest  an  inquiry  which  'would  have 
led  up  to'  an  ascertainment  of  the  fact;" 
that,  for  all  legal  purposes,  the  full  name 
of  Johnson's  grantor  was  "Henry  Man- 
kedick;''  and  that  **the  middle  initial  was 
unimportant,  and  suggested  nothing.* 

In  Oratm  v.  Murphy,  140  Pa.  835,  12  L. 
K.  A.  68,  one  Daniel  J.  Murphy  owned  a 
lot  in  the  city  of  Philadelphia.  "His  deed 
for  the  same  was  regularly  recorded,  aa  was 
a  mortgage  given  by  him  for  a  part  of  the 
purcbage  money.  He  took  and  he  Incum- 
oered  the  title  in  his  proper  name,  as  Daniel 
J.  Murphy.  Roggenmoser  desired  to  buy 
the  lot  He  found  the  title  properly  re- 
corded, and  incumbered  by  a  mortgage. 
Turning  from  the  recorder's  office  to  that  of 
the  prothonotary,  he  caused  search  to  be 
made  for  liens  on  the  j  udgment  index  against 
Daniel  J.  Murphy,  and  found  none.  He  then 
completed  his  purchase,  settled  the  purchase 
price,  and  received  and  recorded  his  deed. 
This  was  in  1888.  In  June  of  that  year. 
Murphy  went  to  Chicago  to  reside.  In  1889 
the  plaintiff,  John  Grouse,  who  had  a  judg- 
ment against  Daniel  Murphy,  issued  his  writ 
of  Ml.  fa.f  and  served  Roggenmoser,  as  terre- 
tenant.**  The  court  said:  "Was  the  judg- 
ment against  Daniel  Murphy  a  lien  on  the 
lot?  It  is  admitted  that  Daniel  Murphy  and 
Daniel  J.  Murphy  are  the  same  person.  It 
is  clear,  therefore,  that  real  estate  in  the 
hands  of  that  person  would  be  bound.  Har- 
ing  signed  his  name  in  the  form  in  which  it 
appears  on  the  judgment  index,  he  could  not 
object  to  the  enforcement  of  the  judgment 
against  his  property.  As  between  him  and 
this  creditor,  it  is  a  question  of  personal 
•identity.  But  the  defendant  is  not  object- 
ing. It  is  a  purchaser  who  bought  after  a 
search  of  the  records,  and  with  no  actual 
notice  of  the  existence  of  this  judgment, 
who  claims  protection.  If  he  did  all  the  law 
required  of  him,  he  is  entitled  to  protection 
against  the  judgment  of  the  plaintiff.  If  he 
did  not,  then  he  must  suffer  for  his  want  of 
cam  in  making  the  search.**  And,  continu- 
ing, the  court  said:  "Murphy's  title  was 
on  record.  Whoever  dealt  with  him  on  the 
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credit  of  his  real  estate  was  bound  to  know 
what  appeared  in  his  recorded  title.  It  wa» 
as  much  the  duty  of  one  who  was  about  to- 
trust  him  with  money  or  goods  because  ot 
his  ownership  of  land  to  know  how  and  by 
what  name  he  held  it,  as  it  was  the  duty  of 
one  about  to  purchase  the  land  to  make  the 
same  inquiries.  If  the  creditor  neglected 
his  duty,  he  must  lose  in  consequence.  If 
the  purchaser  neglected  his,  he  must  lose. 
Because,  the  creditor  in  this  case  did  neglect 
to  examine  the  record,  he  has  a  note  signed 
with  only  a  part  of  the  maker's  name,  on- 
which  judgment  has  been  entered.  With 
no  notice  of  the  habit  of  his  vendor  to  sign 
notes  in  several  different  ways,  and  with  no 
means  of  notice  of  liens  but  thp  record,  the 
purchaser  examined,  exhausted  the  means  of 
knowledge  within  his  reach,  and,  finding  na 
lien  against  Daniel  J.  Murphy,  or  D.  J. 
Murphy,  settled  with  his  yendor,  and  took 
his  aeed.  If  one  of  these  parties  must  lose, 
in  good  conscience,  it  should  be  he  whose 
neglect  to  avail  himself  of  the  informatioik 
which  the  record  could  have  giyen  him  made 
the  loss  by  the  one  or  the  other  ineyitable.  ** 
In  Ifaekeif  y.  Oale,  70  Wis.  426,  the  plain- 
tiff claimed  certain  horses  by  virtue  of  a. 
chattel  mortgage  given  to  him  by  one  Mc- 
Pherson.  who  was  the  owner,  but  executed 
the  mortgage  on  them  in  the  name  of  John 
Doyle,  who  had  no  interest  in  them.  The 
mortgage  was  given  to  secure  a  loan  of 
$210,  and  was  taken  by  an  agent  who  had 
the  money  of  the  plaintiff  to  lend.  When 
McPherson  appliea  to  him  for  the  loan,  he 
gave  his  name  as  "  John  Doyle.  *  The  agent, 
not  knowing  him,  made  inquiries  about 
Doyle,  but  ascertained  nothing.  Believing- 
McPherson  to  be  the  man  he  represented  him- 
self to  be,  he  received  the  mortgage,  filed  it 
in  the  proper  office,  and  advanced  the  $210^ 
on  the  horses.  About  ten  days  after  this, 
McPherson  sold  the  horses  to  the  defendant^ 
who  was  a  bona  fide  purchaser  for  yalue, 
with  no  notice  of  any  lien  on  the  property, 
other  than  would  be  implied  from  the  filing^ 
of  the  mortgage.  The  court  held  that  the 
filing  of  the  mortgage  for  record  was  no  no- 
tice to  the  defendant,  because  it  was  executed 
under  a  fictitious  name. 

This  case  is  unlike  that  of  Orau$»  y.  Mur- 
phy, supra.  The  title  of  Ward  to  the  mort- 
f^aged  property  did  not  appear  of  record  to- 
lanegan.  It  does  not  appear  that  Hanegan 
was  chargeable  with  neglect  of  duty  in  fail- 
ing to  examine  the  record  to  see  in  what 
name  Ward  held  his  property.  It  is  unlike 
the  case  of  Mackev  y.  CoU,  nipra^  in  which 
the  mortgagor  dia  not  execute  the  mortgage 
by  his  surname.  In  this  case.  Ward  executed 
the  mortgage  by  his  true  Christian  name  and 
surname. 

Was  Fincher,  the  second  mortgagee,  charge- 
able with  notice  of  Hanegan's  mortgage?  It 
is  contended  that  he  was  not,  because  the 
initial  of  Ward's  middle  name  does  not  ap- 
pear in  his  signature  to  the  Hanegan  mort- 
gage, he  having  executed  it  by  the  name  of 
^ Henry  N.  Ward,**  when  his  true  liame  ia 
"Henry  M.  Ward.*  But  this  was  inunater- 
ial,  unless  there  were  more  than  one  person 
of  the  same  name,  and  the  middle  name,  or 
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the  Initial  thereof,  was  necessary  to  identify 
the  Henry  Ward  who  had  executed  it.  **  The 
law  knows  bat  one  Christian  name.  The 
entire  omission  of  a  middle  letter  is  not  a 
misnomer  or  a  variance.  Tlie  middle  letter 
is  immaterial,  and  a  wrong  letter  may  be 
stricken  out  or  disregarded. ''  State  y.  Smith, 
12  Ark.  623,  56  Am.  Dec.  287;  Keene  v. 
Meade,  28  U.  8.  3  Pet.  1.  7  L.  ed.  581 ; 
Games  y.  Stiles,  89  U.  8.  14  Pet.  322,  10  L. 
ed.  476.  To  hold,  unqualifiedly,  that  the 
wrong  Initial  of  Ward's  middle  name  in 
Hanegan's  mortgage  affected  its  validity  as 
to  third  persons  would  be  ignoriug  this 
well-established  rule  of  law.  There  can  be 
no  good  reason  for  disregarding  it  in  any 
case,  unless  it  appear  that  there  be  more  than 
one  person  of  the  name  in  question.  There 
is  nothing  in  the  spirit  or  letter  of  our  regis- 
tration laws  which  can  operate  as  a  repeal  of 
the  entire  rule.  In  registration,  as  in  other 
departments  of  the  law,  the  exception  should 
prevail  in  cases  where  there  are  more  than 
one  person  of  the  same  name,  and  the  middle 
name  or  initial  thereof  is  necessary  to  dis- 
tinguish or  identify  them.  In  this  case  there 
was  no  evidence  to  show  that  there  was  more 
than  one  Henry  Ward  in  Nevada  county, 
where  the  Hanegan  mortgage  was  recordea. 
If  there  were,  the  courts  cannot  take  Judicial 
notice  of  that  fact,  and  the  burden  was  on 
the  second  mortgagee  to  show  that  there  was. 
Witnesses  living  in  Nevada  county  testified 
that  they  knew  of  only  one  **  in  the  country, " 
and  the  evidence  shows  that  he  executed  both 
mortgages.  Under  the  circumstances,  sufii- 
cient  appears  to  show  that  Fincher  was  put 
on  inquiry  to  ascertain  whether  the  Henry 
Ward  who  executed  the  mortgage  to  him  was 
not  the  same  person  who  executed  the  Hane- 
gan mortgage.  He  did  not  make  it.  The 
presumption  is,  if  he  had,  it  would  have  led 
to  the  ascertainment  of  that  fact.  He  was 
therefore  chargeable  with  notice  of  the  exe- 
cution of  the  Hanegan  mortgage  by  Henry 
M.  Ward,  and  its  contents. 
Judgment  affirmed. 

Bonn,  Oh,  J.,  dissenting: 

In  dissenting  from  the  opinion  of  the  ma- 
jority of  the  court  in  this  case,  I  assume,  on 
the  one  hand,  that  the  appellant,  the  junior 
mortgagee,  acted  in  perfect  good  faith,  for 
it  is  only  the  question  in  its  legal  aspect  that 
I  wish  to  discuss  at  all.  On  the  other  hand, 
the  appellant  must  be  considered  as  having 
examined  the  record  of  appellee's  mortgage, 
and  known  its  purport. 

In  all  cases  where  the  question  is  one  be- 
tween the  parties,  and  is,  moreover,  one  of 
identity  merely,  such  as  all  criminal  cases, 
matters  of  pleadings,  and  identification  of 
parties  so  as  to  show  chain  of  title,  the  say- 
ing that -the  ''law  knows  but  one  Christian 
name,"  or  that  the  "middle  name  and  its 
initial  letter  are  immaterial,"  may  go,  at 
least,  without  comment.  So,  also,  the  im- 
portance of  the  middle  name  may,  in  many 
instances,  not  be  apparent  in  cases  of  abso- 
lute conveyances,  especially  of  real  estate. 
Moreover,  in  a  case  where  the  grantor  is 
known  as  well  by  one  name  as  by  the  other, 
the  middle  name  may  not  be  so  important. 
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But  in  the  incrcsMng  commerce  of  the  world, 
and  the  closer  relation  into  which  men  are 
daily  being  brought,  one  to  another,  in  their 
business,  and  the  growing  necessity  for 
greater  particularity  and  nicer  observances 
of  the  strict  rules  regulating  the  absolute 
and  relative  rights  of  property,  it  is  alto- 
gether a  repetition  of  the  language  of  a  past 
age  to  say  that  middle  names  are  immaterial 
and  need  not  be  taken  notice  of. 

Again,  while  the  name  of  the  owner,  in 
case  of  real  estate,  may  not  be  of  such  great 
importance,  yet  that  rule  does  not  hold  good 
in  case  of  personal  property,  when  the  name 
of  the  owner  is  in  fact  and  in  truth  always 
an  essential  element  of  the  description  of  the 
property  itself. 

After  all,  there  could  be  little  excuse  of 
intruding  a  discussion  of  this  kind  upon  the 
public,  were  it  not  for  the  peculiarity  of  our 
registration  laws.  I  need  not  remind  any 
one  of  the  fact  that  while  no  one  can  be  an 
innocent  purchaser  of  property  included  in 
an  absolute  conveyance,  of  which  he  has  act- 
ual notice,  whether  it  be  recorded  or  not,  or 
is  in  possession  of  such  knowledge  of  facta 
as  will  put  him  on  the  inquiry  to  acquire 
all  essential  knowledge  on  the  subject,  no 
such  rule  applies  to  the  case  of  mortgages. 
Actual  knowledge  of  the  existence  of  an  un- 
recorded mortgage  binds  no  one.  Neither  is 
any  one  in  possession  of  any  actual  knowl- 
edge whatever  on  the  subject  bound  to  add 
thereto  by  pushing  his  inquiries. 

The  law  imputes  to  every  one  a  knowledge 
of  the  record  of  a  mortgage  on  property  about 
which  he  attempts  to  deal,  it  matters  not 
whether  the  imputation,  in  itself,  be  in  fact 
true  or  false.  The  condition  thus  imposed 
is  in  some  respects  a  hard  one,  and  is  only 
justified  in  its  imposition  by  an  admitted 
necessity,  and  a  principle  of  unyielding  pub- 
lic policy.  But  there  is  a  corresponding  re- 
lief, in  this :  that  the  dealer  is  only  bound 
to  ascertain  the  language  of  the  record,  and 
to  exercise  himself  to  understand  correctly 
its  meaning  and  purport.  He  is  bound  to 
inquire  no  further  than  is  plainly  suggested 
in  the  language  of  the  record ;  otherwise,  he 
would  be  trespassing  upon  the  domain  of 
actual  knowledge,  which  has  no  place  in 
matters  of  this  kind. 

There  is  nothing  in.  the  description  or  lo- 
cation of  the  property  in  controversy,  as  con- 
tained in  Hanegan *s  mortgage,  to  suggest  any 
identity  with  the  cotton  in  Fincher's  mort- 
gage, nor  is  there  any  identity  between  other 
articles  of  property  mentioned  in  the  two. 
There  is  nothing  in  the  locality  of  ownership 
to  suggest  identity.  Whatever  suggestion  is 
made"  is  the  suggestion  that  a  recorded  mort- 
gage by  Henry  N.  Ward  is  a  mortgage  in 
fact  made  by  Henry  M.  Ward;  a  person 
known  to  the  inquirer  by  that  name,  which 
is  his  true  name.  The  same  rule  that  would 
obliterate  the  distinction  between  these  two 
initials  would  also  do  away  with  the  dis- 
tinction between  the  name  "Henry  Newport 
Ward"  and  the  name  **  Henry  Monroe  Ward,  * 
for  it  is  confidently  said  that  middle  names 
ire  immaterial,  if  it  is  that  the  initials  of 
such  names  are  to  be  disregarded.  Where  is 
the  line  of  demarcation?   Some  rales,  con- 


•fttna  \j^\ju. 


tittle, though  they  themselves  are  so  extensive 
in  their  application  as  to  cover  the  afifairs  of 
the  universe ;  and  it  is  for  the  reason  that  it 
is  the  fact  of  the  breach,  and  not  its  extent 
<or  apparent  magnitude,  that  ii  to  be  consid- 
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up  to  plague  us  hereafter. 

I  cite  no  authorities*  being  content  to  rest 
the  case  on  the  authorities  cited  by  the  ma- 
jority. 


NEW  YORK  COURT  OF  APPEAIA 


Augustas  H.  YANDERPOEL.  Substituted 
Assignee,  etc,  of  the  North  River  Lumber 
Co.,  Appt, 

9, 

John  J.  GORMAN,  Sheriff,  etc,  IU»pt. 

a^ON.Y.SBIU 

1.  TheqnesttonTofthevalidityoftheat^ 
tempted  traAsf  er  of  title  to  aA  asslnee 

fororedltors  by  a  oorporation  or«ran1zed  la  one 
state  and  doing  business  in  another^  is  for  the 
state  in  wbloh  the  property  is  situated. 

8*  Asstg^nmente  of  personal  propertT* 
▼alld  by  the  law  of  the  domicU  of  the  as- 
signor are  (renerally  recoflrnized  as  valid  by  the 
law  of  the  state  where  the  property  is  situated, 
unless  they  violate  its  statutory  law  or  Its  known 
and  settled  public  poUcy. 

8«  At  common  law  am  insolvent  cor- 
poration can  make  a  ^neral  assign- 
ment in  trust  to  an  assignee  for  the  benefit  of 
creditors. 

4*  The  court  of  one  state  cann<it  pre- 
sume that  the  common  iaw  has  been  altered  in 
another  state  in  the  absence  of  proof  to  that 
effect. 

6*  The  provision  of  Iiaws  1890,  chap. 
6649  see.  48*  that  no  corporation  shall 
make  anjr  ^ansfer  or  assignment  to  any 
person  whatever  in  contemplation  of  its  insol- 
vency and  declaring  every  such  assignment  void« 
refers  solely  to  domestic  corporations. 

6.  The  prohibition  of  the  New  Tork 
statute  asrainst  assi|pimentsby  domes- 
tic corporations  of  property  in  contempla- 
tion of  Inflolveocy  does  not  evince  any  public 
policy  of  the  state  forbidding  the  exercise  by  a 
foreign  oorporation  having  property  In  the  state 
of  its  inherent  common-law  right  to  make  such 
an  assignment  especially  where  the  assignment 
Is  vaUd  in  the  state  of  the  creation  of  the  corpora- 
tion and  provides  for  an  equal  distribution  of 
the  property  among  all  of  the  creditors  in  con- 
formity with  the  policy  of  New  York  regarding 
the  distributioc  of  the  property  of  insolvent 
domestic  corporations. 

7*  A  forelirn  corporation*  earryinff  on 
business  in  New  Tork  may  there  make 
an  assignment  for  the  benefit  of  its 
creditors  without  preference  in  the  absence 
of  any  statute  of  the  state  of  its  creation  pro- 
hibiting such  assignment,  although  the  laws  of 
New  York  prohibit  such  an  act  on  the  part  of 
domestic  corporations. 

8.  An  assignment  by  a  corporation  for 
the  benefit  of  <»*editors  is  a  corporate 
act  which  may  be  performed  by  the  president 

KOTS.— As  to  lawfulness  of  preferences  of  credi- 
tors by  insolvent  oorporation,  see  noU  to  Lyons- 
Thomas  Hardware  Go.  T.  Perry  Stove  Mfg.  Oo. 
(Tez.)8eL.B.A.808. 
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and  secretary  under  the  authority  of  the  board 
of  directors  in  the  absence  of  any  statute  or  by- 
law providing  that  it  shall  otherwise  be  done. 

(January  18,  IflM.) 

APPEAL  bv  plaintiff  from  an  order  of  the 
General  Term  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York 
overruling  exceptions  directed  to  be  heard  at 
General  Term  in  the  first  instance,  and  from 
a  judgment  affirming  a  Judgment  of  the  trial 
term  dismissing  the  complaint  in  an  action 
brought  to  recover  damages  for  the  alleged 
wrongful  conversion  by  defendant  of  certain 
property  claimed  by  plaintiff.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  €ribsoii  Patsel»  for  appellant: 

Unless  prevented  by  statute,  any  corpora- 
tion, whether  foreign  or  domestic,  has  the 
right  and  power  to  make  an  assignment  for 
the  benefit  of  creditors. 

Be  RuyUr  v.  St,  PeUfi^e  Church  TmUeet,  S 
N.  Y.  242,  8  Bsrb.  Ch.  119,  5  L.  ed.  840; 
Wait,  Insolvent  Corp.  p.  133. 

Section  4,  chspter  18,  title  4,  of  part  1.  of 
the  Revised  Statutes  does  not  apply  to  assign- 
ments made  in  this  state  by  foreign  corpora- 
tions. 

See  Coats  v.  TkmneU,  94  N.  Y.  168:  HiU  v. 
Knickerbockefr  Eiectrie  Light  d  P.  Oo.  46  N. 
Y.  8.  R.  761. 

No  proof  was  offered  on  the  trial  of  this 
case  showing  that  the  North  River  liumb^ 
Company  was  prohibited  by  its  by-laws  or  by 
the  laws  of  the  stale  of  New  Jersey  from  min- 
ing an  assignment  for  the  benefit  of  creditors. 
On  the  contrary  the  power  of  an  insolvent  New 
Jersey  corporation  to  assign  its  property  in 
trust  for  creditors  is  recognized  in  the  case  of 
Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  651. 

The  words  of  the  statute,  "any  incorporated 
company/'  must,  in  the  absence  of  all  defini- 
tion, be  presumed  only  to  refer  to  domestic 
corporations. 

Be  Prime,  18  L.  R.  A.  718, 186  N.  Y.  847; 
WhiU  V.  Howard,  46  N.  Y.  144;  HoUU  t. 
Drew  Theological  Seminary,  95  N.  Y.  166; 
WortMngtony,  I^fister  Bookbinding  Co.  8 Misc. 
418. 

It  is  not  a  legitimate  presumption  that  the 
statute  laws  of  other  states  are  similar  to  our 
laws.  On  the  contrary  the  presumption  Is  that 
the  common  law  prevails  there. 

AMI  V.  Douglas,  4  Denio,  305;  First  iV/it 
Bank  of  Meadtille  v.  Fourth  ^at.  Bank  of  New 
Tork,  77  N.Y.  831, 38  Am.  Rep.  618;  Thro<n)  v. 
Hatch,  3  Abb.  Pr.  27;  People  v.  Bradv,  56  N. 
Y.  191;  Leonard  v.  Columbia  Steam  Nam.  Oo. 
84  N.  Y.  53,  88  Am.  Rep.  491.    See  alae 


See  also  42  L.  R.  A.  140;  47  L.  H.  A.  495. 
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Gra/MBT,  CofMran,  •  Daly.  152;  TrMleoxv, 
MeAlpine.  46  Hun,  460;  KeUer  v.  Paine.  84 
Hqd,  167. 

Mr.  S.  F.  KneelaAd*  with  ifr.  WilUam 
E*  StilliB|fa,for  respondent: 

An  insolvent  corporation,  either  domestic  or 
foreign,  cannot,  under  the  laws  of  this  state, 
make  a  valid  assignment. 

The  Act  of  1850,  which  in  terms  prohibits 
any  corporation  from  setting  up  the  defense  of 
usury,  though  general  in  its  language,  has  al- 
ways been  held  to  apply  to  foreign  as  well  aa 
domestic  corporations. 

LeaviU  ▼.  OurtU,  15  N.  Y.  9;  Southern  L. 
Ine.  d  T.  Oo,  ▼.  Packer,  17  N.  Y.  62;  Roea  ▼. 
BuUerfield,  88  N.  Y.  665;  Union  Nat.  Bank 
ofPitUtntrgh  ▼.  Wheeler,  60  N.  Y.  612. 

The  principle  was  also  followed  in  the  case 
of  Peo]ae  ▼.  Formoea,  131  N.  Y.  478,  in  con- 
struing the  Statute  of  1889,  chapter  282  of 
Laws  of  1889,  forbidding  the  rebate  of  pre- 
miums upon  life  insurance  policies  by  any 
oorporation  in  this  state. 

If  the  prohibition  of  the  statute  could  be 
held  not  to  include  foreign  corporations,  then 
the  law  of  the  eitue  must  govern,  and  the 
assignment  herein,  being  in  violation  of  a  posi- 
tive rule  of  such  law,  be  held  void. 

2  Kent,  Com.  455:  Story.  Confl.  L.  §  888;  Han- 
fixrdY.  Paine,  »2  Vt.  442,  78  Am.  Dec.  586; 
Mumfard  v.  Oantif,  60  ill  876,  99  Am.  Dec. 
625;  JEdgerlvY.  Bushel  N.  Y.  199;  GuOian- 
der  V.  HoweU,  86  N.  Y.  657;  Smedley  v.  Smith, 
15  Daly,  421;  Warner  v.  Jaffray,  96  N.  Y. 
248,  48  Am.  Eep.  616;  Marline  v.  Interna- 
tional L.  Ins.  Soe.  cf  London,  53  N.  Y.  839,  18 
Am.  Rep.  629;  Story,  CoufL  L.  §§  242.  et  eeqr, 
Cole  V.  MillerUm  Iron  Oo.  188  N.  Y.  164. 

A  corporation  must  close  its  career  in  its 
own  domicil. 

Oliter  V.  Walter  Heywood  Ohaiir  Mfg.  Co.  82 
N.  Y.  8.  R  542. 

Peekliaiii*  J,,  delivered  the  opinion  of 
the  court : 

The  North  River  Lumber  Company  was  a 
company  incorporated  under  the  laws  of  New 
Jersev,  and  transacting  its  business  in  tiie 
city  of  New  York.  On  the  24th  of  February, 
1891,  the  corporation  made  in  this  state  a 
general  assignment  to  the  predecessor  of  the 
plaintiff  of  all  its  property  for  the  benefit  of 
ita  creditors,  and  without  any  preferences. 
Subsequent  to  the  assignment,  certain  of  ita 
creditors  commenced  actions  aeainst  it  to  re* 
cover  the  amounts  of  their  debts,  respect- 
ively, and  in  those  actions  attachments  were 
issued  and  delivered  to  the  defendant,  who 
waa  the  sheriff  of  New  York  county ;  and  he 
subsequently  levied,  by  virtue  of  such  at- 
tachments, upon  property  which  waa  alleged 
to  belong  to  the  corporation.  The  plaintiff, 
aa  ita  general  assignee,  has  commenced  this 
action  to  recover  from  the  defendant  the  value 
of  the  property  thus  levied  on  by  him.  The 
question  turns  upon  the  validity  of  the  gen- 
eral assignment  of  the  corporation  to  the 
plaintiff.  If  it  were  a  legal  and  valid  act, 
it  carried  the  title  to  the  property  in  ques- 
tion to  the  plaintiff,  and,  if  not,  then  the  de- 
fendant was  justified  in  his  levy.  The  de- 
fendant, on  the  trial,  objected  to.  evidence 
of  the  assignment,  and  urged  as  grounda  for 
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hia  objection  (1)  that  a  foreign  corporation 
cannot,  under  the  laws  of  thia  state,  while 
insolvent,  or  in  contemplation  of  insolvency, 
make  a  general  assignment  for  the  heneflt  of 
creditors ;  (2)  that,  if  such  corporation  could 
make  that  kind  of  an  assis^nment,  it  could 
not  make  it  in  the  manner  of  this  instrument, 
viz.  by  the  signature  of  an  alleged  president 
and  secretary ;  (8)  there  is  no  sufficient  proof 
of  any  authority  on  the  part  of  the  persona 
executing  this  assignment  to  make  a  general 
assignment  for  the  benefit  of  creditors.  The 
trial  court  sustained  the  defendant's  objec- 
tions, and  upon  appeal  the  judgment  entered 
in  defendant's  favor  was  affirmed  by  the  gen- 
eral term  of  the  New  York  common  pieaa. 
The  plaintiff  has  appealed  from  such  Judg- 
ment of  affirmance  to  thia  court. 

The  defendant's  first  ground  of  objection 
must  mean  that  the  courts  of  this  state  will 
not  recognize  as  valid,  so  f ar  aa  respecta 
property  within  their  jurisdiction,  a  general 
assignment  of  its  property,  made  for  the  ben- 
efit of  its  creditors,  by  an  insolvent  foreign 
corporation.  The  law  of  the  domicil  of  the 
foreign  corporation  may,  of  course,  permit 
it,  upon  insolvency,  to  assign  all  ita  prop- 
erty to  an  assignee  in  trust  for  ita  creditors; 
and  it  also  might  permit  it  to  make  such  an 
assignment  through  its  agents,  who  were  at 
the  time  domiciled  in  a  foreign  state.  But 
the  state  which  created  the  corporation  could 
not  exercise  jurisdiction  in  another  state, 
where  the  corporation  might  have  property ; 
and  in  such  case  the  question  would  be  one 
for  the  state  in  which  the  property  waa  ait- 
uated  to  determine,  as  to  the  validity  of  tho 
attempted  transfer  of  title  to  an  assignee. 
Assiraments  of  personal  property,  which  are 
valid  by  the  law  of  the  domicil  of  the  as- 
signor, are  generally  recognized  as  valid  by 
the  law  of  Uie  state  where  the  property  may 
be  situated,  unless  they  violate  its  statutory 
law,  or  its  known  and  settled  public  policy. 
Cases  cited  in  Earth  v.  Baekue  (decided  bv 
this  court  in  November,  1898),  140  N.  Y. 
280,  28  L.  R.  A.  47.  In  the  case  just  cited, 
we  refused  to  recognize  the  validity  of  the 
assignment  of  a  foreign  corporation  'to  a  for- 
eign assignee,  as  against  tliose  who  took  title 
to  the  property  of  the  assignor  in  this  state 
by  virtue  of  proceedings  under  our  attach- 
ment laws.  The  refusal  waa  based  upon  our 
holding  that  the  law  under  which  the  gen- 
eral assignee  of  the  Wisconsin  corporation 
claimed  title  waa  in  effect  a  bankrupt  law 
enacted  by  the  legislature  of  Wisconsin,  and 
laws  of  that  nature  are  within  one  of  the  ad- 
mitted exceptions  to  the  general  rule,  which 
recognizea  the  validity  of  assignments  of 
personal  property,  if  valid  by  the  law  of  the 
domicil  of  the  party  making  them.  Authori- 
ties in  the  case  cited.  There  can  be  no  doubt 
that  an  insolvent  corporation  could,  at  com- 
mon law,  make  a  general  assignment  in  trust 
to  an  assignee  for  the  benefit  of  its  creditors. 
Haxtun  v.  Bishop,  8  Wend.  18 ;  DeRuyter  ▼. 
St.  Peter*i  Church  Tmeteee,  8  Barb.  Ch.  119, 
124,  6  L.  ed.  840,  842;  on  appeal  8  N.  Y. 
288 ;  2  Morawetz.  Friv.  Corp.  §  802,  and  note. 
Under  the  law  of  New  Jersey,  in  which  state 
the  corporation  was  created, 'its  right  to  make 
an  assignment  of  this  nature  seems  to  be  ea- 


Jersey  prohibiting  such  an  assignment  was 
proved  by  defendant ;  and  we  cannot  presume 
that  the  common  law  has  been  altered  in 
New  Jersey,  upon  this  subject,  without  some 
proof  to  that  effect.  The  assignment  of  prop- 
erty by  an  insolvent  corporation  for  the  pur- 
pose of  paying  its  debts  is  a  very  different 
action  from  so  disposing  of  its  property  while 
solvent  as  to  make  its  continued  exercise  of 
its  franchises  impossible.  People  v.  BaUard, 
\U  N.  Y.  269,  294.  17  L.  R.  A.  737.  The 
Ballard  Case  was  subsequently  brought  to  the 
attention  of  the  court  on  a  motion  for  a  re- 
argument  upon  the  question  whether  such  a 
sale  or  transfer  of  property  as  appeared  to 
have  been  made  by  the  corporation  was  not 
valid  upon  the  ground  that  the  corporation 
could  not  operate  the  business  except  at  a 
loss,  and  it  was  not  boupd  to  do  that.     The 

Suestion  was  left  open  for  the  reason  men- 
oned  In  the  opinion  given  upon  denying  the 
motion.  The  case  is  no  authority  for  the 
proposition  that  an  insolvent  corporation  can- 
not make  a  general  assijrnment  for  the  bene- 
fit of  creditors.  As  the  common  law  permits 
such  an  assignment,  and  tlie  state  of  New 
Jersey  also  permits  it,  and  as  it  does  not  ap- 
pear that  the  cliartei  or  by-laws  of  this  par- 
ticular corporation  prohibit  it,  we  are  left  to 
the  question  whether  there  is  anv  statute  or 
public  policy  in  this  state  which  would  be 
violated  if  the  courts  should  recognize  the 
validity  of  an  instrument  good  at  common 
law,  and  good  in  the  state  which  created  the 
corporation.  The  power  of  the  legislature 
to  impose  terms  upon  a  foreign  corporation 
as  a  condition  for  granting  it  leave  to  do 
business  within  another  state  is  admitted. 
Paul  V.  Virginia,  76  U.  S.  8  Wall.  168,  19 
L.  ed.  857 :  Liverpool  &  L.  L,  d  F.  Ins,  Oo, 
V.  Oliver,  10  Wall.  666,  19  L.  ed.  1039. 

The  sole  Question  now  is  as  to  what  has 
been  the  legislative  action  of  this  state  upon 
this  subject.  The  defendant  alleges  that 
there  is  a  statute  of  this  state  which  prohib- 
its such  act  on  the  part  of  a  foreign  corpora- 
tion. The  Statute  referred  to  is  chapier  564, 
^  48.  Laws  1890  (Sess.  Laws,  p.  1075).  It 
Is,  in  substance,  the  same  as  section  4,  title 
4.  art.  3,  chap.  18,  pt.  1,  Rev.  Stat.  (1  Rev. 
Stat.  p.  603,  §  4),  after  its  amendment  by 
sulxli vision  4,  §  1,  chap.  246.  Laws  1880. 
It  provides,  among  other  things,  that  no 
corporation  shall  make  any  transfer  or  as- 
signment to  any  person  whatever,  in  con- 
templation of  its  insolvency,  and  every  such 
assignment  is  declared  to  be  void.  We  have 
no  doul;»t  that  this  section  refers  solely  to 
domestic  corporations.  The  whole  of  the 
chapter  from  which  the  section  is  taken  is, 
in  substance,  a  revision  of  the  law  relating 
to  certain  classes  of  corporations,  as  contained 
in  the  revised  statutes  and  their  amendments* 
and  it  is  plain  that  those  statutes  generally, 
if  not  in  every  provision,  referred  to  domes- 
tic corporations  only.  This  opinion  is  ar- 
rived at  by  a  reference  to  the  whole  subject- 
matter  treated  of  in  this  portion  of  the  revised 
statutes,  and  it  becomes  apparent,  from  a 
perusal  of  those  general  provisions,  that  the 
statutes  were  designed  for  the  government 
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ticular  section  is  referred  to,  it  becomes  still 
more  apparent  that  it  is  only  applicable  to 
domestic  corporations.  The  legislature  de- 
clares, as  above  stated,  that  certain  transfers 
or  assignments  made  by  the  corporation  shall 
be  void.  What  power  had  the  legislature  to 
enact  any  such  provision  as  to  a  roreign  cor- 
poration? There  is  nothing  in  the  section 
limiting  its  scope  and  effect  to  such  property 
as  the  foreign  corporation  might  have  within 
this  state.  It  is  a  broad  enactment,  affecting 
every  assignment  made  by  a  corporation  un- 
der the  circumstances  mentioned.  Can  it  be 
supposed  that  the  legislature  had  in  mind  a 
foreign  corporation,  and  intended  to  assume 
a  jurisdiction  to  declare  such  an  act.  even 
when  done  outside  this  state,  and  in  re8i>ect 
to  property  also  outside  of  its  boundaries, 
to  be  void  and  of  no  effect?  This  cannot  be 
supposed,  for  we  cannot  impute  to  the  leg- 
islature such  ignorance  upon  the  subject  of 
its  inability  to  give  extraterritorial  effect  to 
its  own  laws.  And  if  it  had  foreign  corpora- 
tions in  mind,  when  proposing  to  legulate 
upon  the  subject,  and  knew  it  could  not  af- 
fect the  validity  of  such  transfers  outside 
this  state,  and  intended  to  provide  that  such 
transfers  should  not  carry  the  title  to  prop- 
erty of  the  corporation  held  within  this  state, 
and  subject  to  our  jurisdiction,  it  must  be 
clear  that  language  somewhat  appropriate  to 
express  such  purpose  would  have  been  used. 
The  language  actually  used  was  neither  apt 
nor  pertinent  for  this  purpose.  It  is  both 
appropriate  and  pertinent  when  applied  to 
domestic  corporations  only.  The  language 
of  the  section  clearly  implies  full  and  com- 
plete jurisdiction  over  the  whole  subject- 
matter.  It  implies  the  right  to  forbid  abso- 
lutely. It  also  implies  the  right  to  declare 
the  consequences  of  a  violation  of  the  pro- 
hibition, not  in  regard  to  some  particular 
property,  but  generally  and  absolutely. 
The  legislature  has  such  jurisdiction  in  the 
case  of  domestic  corporations,  while  in  the 
case  of  foreign  corporations  it  has  not.  To 
render  the  section  applicable  to  foreign  cor- 
porations would  be  to  discard  the  plain 
meaning  of  the  language  used.  The  pro- 
visions of  the  Revised  Statutes  (1  Rev.  Stat, 
p.  591,  ^9)  as  to  transfers  by  a  corporation 
when  insolvent  or  in  contemplation  of  in- 
solvency, prohibiting  them  when  made  with 
intent  to  give  preferences,  etc.,  were  said  to 
apply  only  to  domestic  corporations.  GoaU 
V.  Donnell,  94  N.  Y.  168.  We  have  no  doubt 
of  the  correctness  of  the  statement.  The  same 
reasons  are  applicable  in  lK>th  cases,  and,  if 
section  9  does  not  apply  to  foreign  corpora- 
tions, nothing  can  be  found  in  the  language 
of  section  48  of  the  Laws  of  1890,  cited  »upra, 
which  would  extend  it  to  other  than  domes- 
tic corporations.  As  the  prohibition  is  not 
contained  in  any  statute  of  the  state,  we  are 
unable  to  discover  any  public  policy  of  the 
state  which  would  stand  in  lieu  of  a  positive 
statute,  and  prohibit  our  recognition  of  the 
validity  of  this  transfer. 

It  is  urged  that  such  a  policy  is  to  be 
found  in  .tnis  same  statute,  even  riiough  it, 
in  terms,  applies  only  to  domestic  corpora- 
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tloni.  The  argument  ii  that,  if  the  state  re- 
fusea  to  ita  own  corporations  the  priyilefe 
-•f  making  such  an  assignment,  it  surely 
cannot  be  consistent  with  its  policy  to  per- 
mit the  exercise  of  tl  •  same  priyileffe  by  a 
foreign  corporation,  x  he  statute,  while  only 
applicable  to  domestic  corporations,  is  thus 
used  as  eyidence  of  the  public  policy  of  the 
«tate  with  regard  to  foreign  corporations. 
If  it  were  a  Question  of  the  simple  grant  of 
«  privilege,  it  may  well  be  that  what  this 
«tate  denied  to  its  own  corporations  it  would 
not  grant  to  those  from  a  foreign  state.  It 
la  not,  however,  the  mere  question  of  the 
'exercise  of  a  certain  privilege,  which  is  to 
be  affirmatively  granted  in  order  to  exist. 
The  right  to  make  such  an  assignment  exists 
inherently  in  all  corporations,  unless  spe* 
K^ially  forbidden.  In  regard  to  domestic  cor- 
porations, it  has  been  specially  forbidden. 
boes  that  prohibition  furnish  any  legitimate 
•evidence  of  the  existence  of  a  public  policy 
in  this  state,  which  forbids  in  the  case  of  a 
foreign  corporation  the  exercise  of  this  in- 
herent right?  It  seems  to  us  that  it  does 
aot.  The  two  kinds  of  corporations,  domes- 
tic and  foreign,  stand,  with  reference  to  this 
«ub1ect,  in  very  different  circumstances  and 
positions  towards  the  state.  What  might  bo 
proper  or  necessary  in  one  case  might  be 
'Wholly  inappropriate  or  impossible  of  com- 
plete execution  in  the  other.  As  to  domes- 
tic corporations,  we  assume  certain  responsi- 
bilities arising  out  of  the  very  liberty  given 
bv  the  state  for  their  creation  or  formation. 
We  provide  for  their  birth,  for  their  regula- 
tion and  government  during  life,  and  for 
their  death.  Upon  their  dissolution,  which 
no  other  power  than  the  state  itself,  acting 
tlirough  its  legislature  or  its  courts,  can  pro- 
nounce, the  whole  power  of  the  corporation 
ceasrs,  and  the  property  which  the  corpora- 
tion leaves  passes  under  the  dominion  of  the 
aovcreignty  which  created  it.  Responsible 
for  its  creation,  for  its  government,  and  for 
its  death,  tlie  state  has  assumed,  in  such 
<»srs,  complete  and  full  jurisdiction  over  the 
corporation  and  its  property ;  and  accord- 
ingly the  state  has,  m  a  series  of  statutory 
provisions,  made  certain  that  the  corporate 
property  shall  be  distributed  in  accordance 
with  its  own  ideas  of  justice.  On  the  other 
liand,  in  the  case  of  a  foreign  corporation, 
the  same  kind  of  responsibilitv  does  not  ob- 
tain. Our  courts  cannot  dissolve  it,  nor  can 
we,  by  virtue  of  our  laws,  in  any  way  affect 
its  property  situated  outside  of  the  state,  nor 
call  it  to  any  account  therefor.  Hence, 
while,  as  to  a  domestic  corporation,  we  pro- 
vide for  the  distribution  of  its  property 
equally  to  all  its  creditors, —foreigners  as 
well  as  residents,  —we  could,  as  to  a  foreign 
corporation,  simply  affect  the  property  which 
it  had  in  this  state.  It  is  true  that,  even 
with  regard  to  a  domestic  corporation,  we 
cannot  give  an  extraterritorial  effect  to  our 
laws.  Property  of  a  domestic  corporation, 
situated  outside  of  the  state,  would  not  be 
subject  to  our  jurisdiction.  In  such  case, 
however,  the  principle  of  comity  operates, 
and  we  should  expect  recoj^iition  of  the 
validity  of  a  disposition  of  the  personal  prop- 
erty of  a  domestic  corporation  situated  out- 
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side  the  state,  provided  it  was  valid  by  our 
law,  unless  it  were  subject  to  some  of  the 
well-known  exceptions  to  such  recognition. 
As  to  a  foreign  corporation  with  property 
here,  if  we  refused  to  recognize  as  valid  the 
disposition  made  of  its  property  within  this 
state,  it  would  probably,  in  that  case,  re- 
main subject  to  be  seized  by  the  vigilant 
creditor,  resident  or  nonresident,  and  a  pref- 
erence be  thus  obtained  which  is  at  war  widi 
the  policy  of  our  state  as  to  domestic  cor- 
porations. It  is  thus  seen  that  there  are  dif- 
ferences of  a  marked  character  between  a  do- 
mestic and  a  foreign  corporation  in  relation 
to  this  subject.  The  differences  are  so  mark- 
ed that  the  statute  regarding  domestic  cor- 
porations can  furnish  no  proof  as  to  the  exist- 
ence of  a  public  policy,  which,  in  the  case 
of  foreign  corporations,  should  stand  in  the 
place  of,  and  be  equivalent  to,  that  statute. 

Again,  this  assignment  is  valid  by  the  law 
of  New  Jersey,  which  is  the  domicil  of  the 
corporation.  It  provides  for  an  equal  dis- 
tribution of  all  the  property  of  the  corpora- 
tion among  all  of  its  creditors,  being  in  this 
respect  in  entire  conformity  with  our  own 
policy  regarding  the  distribution  of  the  prop« 
erty  of  insolvent  domestic  corporations.  Is 
not  the  argument  quite  stronff.  under  such 
circumstances,  which  favors  the  application 
of  the  general  rule  that  an  assignment  of 
personal  property,  valid  by  the  law  of  the 
domicil  of  the  owner,  will  bo  recognized  as 
valid  everywhere?  Can  it  be  said,  in  such 
a  case,  that  the  interests  of  our  own  citizens 
are  in  any  mnnner  neglected  by  their  own 
state,  when  they  are  to  share  equally  in  the 
assets  with  all  the  other  creditors  of  the  cor- 
poration ?  If  it  were  a  domestic  corporation, 
thev  would  get  no  more  than  an  equal  rate 
of  division.  Can  they  be  said  to  be  legally 
harmed  when  they  get  the  same  rate  of  di- 
vision under  such  an  assignment?  Are  we 
not,  in  such  case,  only  following  the  general 
doctrine  which  refers  the  validity  of  the 
transfer  of  personal  property  to  the  ^aw  of 
the  domicil  of  its  owner?  It  is  true  that  the 
assignment  in  this  case  was  made  by  the  cor- 
poration through  its  officers  in  New  York, 
where  it  was  doing  business,  but  neverthe- 
less it  was  a  New  Jersey  corporation,  and 
the  assignment  was  valid  by  the  law  of  that 
state.  Whether,  if  the  law  of  New  Jersey 
prohibited  such  an  assignment,  and  it  was 
then  executed  under  the  same  circumstances 
in  this  state,  it  would  be  valid  here,  is  a 
question  not  involved  in  this  case,  and,  there- 
fore neither  discussed  nor  decided. 

It  is  said  that  our  own  creditors — that  is, 
I  suppose,  those  who  reside  in  this  state— 
may  in  this  manner  be  defeated  of  satisfac- 
tion of  their  debts  by  the  participation  of 
foreign  creditors  in  the  only  accessible  funds 
of  the  insolvent  company.  We  have  seen 
that  our  policy  is  just  such  n  participation 
with  regard  to  creditors  of  a  aomestic  corpo- 
ration. Why  should  we  find  fault  with  such 
a  result  in  the  other  case?  The  general  term 
of  the  supreme  court  in  the  first  department 
has  decided  that  the  statute,  in  relation  to  a 
transfer  of  any  part  of  ita  property  by  a  cor- 
poration in  contemplation  of  insolvency,  and 
for  the  purpose  of  giving  preferences,  does 
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not  apply  to  a  foreign  corporation.  Laru  t. 
WheAwnght,  69  Hun,  180.  The  same  ques- 
tion is  touched  upon,  although  perhaps  not 
necessarily  decided,  in  CoaU  ▼.  DanneU, 
iupra.  In  that  case  the  agreement  for  the 
lien  was  made  at  the  same  time,  and  as  part 
of  the  agreement  to  make  the  advances,  and 
such  agreement  was  held  valid.  It  was 
added,  however,  that,  if  the  act  were  re< 
garded  as  the  giving  of  a  preference  bv  a 
failing  debtor,  it  was  good,  because  tiie  law 
against  preferences  by  an  insolvent  corpora- 
tion did  not  apply  to  a  foreign  one.  Mere 
there  is  no  preference,  and  hence  there  is  no 
occasion  to  examine  the  Chatt  Case  to  see  if 
the  question  of  a  preference  in  contemplation 
of  insolvency  was  involved  and  decided  in 
it.  It  mav  be  that  there  is  no  difference  in 
principle  between  an  assignment  of  part  of 
the  property  of  a  corporation  to  a  creditor, 
as  a  preferred  pavment  of  its  debt  to  him, 
and  a  general  assignment  of  all  its  property 
to  an  assignee  for  the  benefit  of  creditors,  and 
giving  preferences,  and  that  if  the  former  be 
valid  the  latter  must  also  be  good.  In  re- 
gard to  such  a  general  assignment,  it  has 
been  urged  that  it  ought  to  be  so  held  because 
of  the  fact  that  the  property  of  a  corporation 
is  a  trust  fund  for  the  benefit  of  creditors, 
and  that  any  creditor  ought  to  have  the  right 
to  resort  to  chancery  to  compel  the  applica- 
tion of  this  trust  fund  pro  rata  for  the  bene- 
fit of  all  creditors,  upon  the  principle  that 
equality  is  equity.  As  the  question  does 
not  arise  in  this  case,  it  is  unnecessary  to 
further  pursue  the  inquiry. 

The  counsel  for  the  defendant  cites  the 
Statute  prohibiting  a  corporation  from  setting 
up  the  defense  of  usury,  and  he  suggested 
that  it  has  been  held  to  include  foreign  cor- 
porations. &mth£m  L.  Ins.  d  T.  Oo.  v. 
Fa4iker,  17  N.  Y.  62.  There  is  no  doubt  that 
it  was  so  intended,  and  the  language  is  apt 
and  appropriate  to  express  the  idea.  The 
legislature  had  perfect  and  complete  control, 
in  such  respect,  over  the  foreign  as  well  as 
over  the  domestic  corporation;  and  there 
was  no  reason  for  denying  to  the  statute  its 
natural  meaning,  which  would  include  a  for- 
eign corporation,  when  suing  or  being  sued 
in  the  courts  of  this  state.  The  case  of  Bs 
Prime,  186  N.  Y.  847,  18  L.  R.  A.  718,  is 
an  authority  in  favor  of  the  view  here  talcen. 
It  is  there  stated  that  generally  a  statute  sriv- 
ing  powers  and  privileges  to  corporations 
must,  in  the  absence  of  plain  indications  to 
the  contrary,  be  held  to  apply  only  to  do- 


mestic corporations.  The  remark  was  made 
in  the  case  that  a  general  law  of  the  stata 
prohibiting  corporations  from  exercising  par- 
ticular powers  would  operate  upon  foreign 
corporations,  not  because  the  act,  ex  propri& 
vigors,  would  bind  such  a  corporation,  but 
for  the  reason  that  the  exercise  of  such  i^ 
power  by  the  foreicrn  corporation  would  vio- 
late the  public  policy  of  the  state,  indicated 
by  the  general  restraint  imposed  upon  our 
own  corporations.  Considering  the  question 
which  was  under  discussion,  and  the  facta 
which  called  forth  the  remark,  it  is  entirelr 
plain  that  the  proposition,  as  really  intended. 
Is  perfectly  sound.  If  the  exercise  of  certain 
powers  by  a  foreign  corporation  in  this  8tat» 
would  violate  our  public  policy,  there  is  no 
doubt  that  the  corporation  could  not  her» 
legally  exercise  such  powers,  and  the  fact 
that  it  did  violate  our  public  policy  might 
in  many  cases  be  proved  by  our  statute  in 
regard  to  our  corporations.  But  it  was  not 
intended  to  assert  that,  in  all  cases  where  a 
statute  did  prohibit  corporations  from  doing 
certain  things,  it  necessarily  included  for- 
eign  corporations,  or  that  such  corporation* 
could  not  thereafter  exercise  any  power  pro- 
hibited to  a  domestic  corporation,  because  in 
such  case  its  exercise  by  a  foreign  corpora- 
tion would  be  a  violation  of  a  public  policy 
evidenced  by  the  statute.  I  think  I  have 
shown,  in  the  case  at  bar,  that  the  difference 
between  the  two  classes  of  corporations,  with 
reference  to  the  thing  prohibited  to  the  do- 
mestic corporation,  precludes  this  kind  of 
proof  of  a  public  policy  in  this  state  upon 
this  subject  with  regard  to  a  foreign  cor- 
poration. We  think  there  is  no  such  public 
policy,  and,  so  far  as  this  ground  is  con- 
cerned, we  have  no  doubt  that  the  assignment 
is  valid. 

As  to  the  other  grounds  of  invalidity,  we 
are  of  the  opinion  that  there  is  nothing  in 
them.  The  corporation  had  the  power  to 
make  an  assignment.  It  was  a  corporate  act, 
and  neither  the  statute  nor  anj^  by-law,  so- 
far  as  the  record  shows,  provided  that  it 
should  be  otherwise  done  than  by  the  presi- 
dent and  secretary  or  treasurer,  under  the  au- 
thority of  the  board  of  directors.  This  suflB- 
ciently  appears  to  have  been  so  done,  and 
that  is  enough.  Beveridge  v.  Jiets  York  EU9. 
E.  Go.  112  S.  Y.  1,  2  L.  R.  A.  648. 

The  judgment  should  be  reversed  and  a  new^ 
trial  ordered ;  costs  to  abide  the  event. 

All  concur,  except  Bartlett,  /.,  not  niU 
ting. 


PENNSYLVANIA  SUPREME  COURT. 


OOMMOMWEALTH  of  Pennsylvania 

V. 

James  COYLE,  Impleaded,  etc.,  Appt. 

a60Fa.8il.) 

It  Dtreetmns  of  the  poor  who  appren- 
tioe  m  pauper  boy  with  knowleid^  of 


the  unfit  ehameter  of  the  master,  an* 

who,  with  knowledfre  that  the  child  is  bein^ 
abused  by  suob  master,  refused  to  take  auy 
measure  to  rescue  him  from  the  cruelty  to  which 
he  is  subjected,  are  criminally  liable  at  common 
law  as  for  a  willful  neglect  or  refusal  to  dis- 
oharsre  their  duties. 
8.  ETldeneeof  abuae  by  hia  master  oF 


Nora.— This  case  Is  apparently  one  of  first  im-  I  public  ofllcers.   As  to  the  state  guardianship  of 
pression,  and  the  decisloD  constitutes  a  valua*   chUdren,  see  note  to  Whalan  v.  Olmstead  (Conn.)  !&• 
ble  precedent  on  the  subject  of  the  duties  of  such  1  L.  &.  A.  608. 
94L.B.  A. 


18M. 


Comf ONWKALTH  Y.  COTUB. 


56S 


I  apprentloed  by  orerseers  of  the 
poor  aDd  of  Its  results  is  admissible  against 
tbem.  altbouffb  tbej  had  no  notioe  of  each 
specifio  act,  if  they  had  been  notified  of  former 
ill-treatment  and  should  have  known  of  its  prob- 
able oontlauanoe  and  its  effect. 
8*  That  an  ottoer'a  term  hmm  expired 
will  not  prevent  his  prosecution  and  punishment 
for  misdemeanor  in  olflce. 

(February  28, 18M.) 

APPEAL  by  defeDdant  Coyle  from  a  Judg- 
ment of  the  Court  of  Quarter  SessioDs  for 
Cumberland  County  conyicting  bim  of  neglect 
of  duty  as  a  director  of  the  poor.    Jfflrmti, 

In  March,  1891.  Joseph  N.  Diller,  a  poor 
boy  seven  years  of  age  became  a  charge  upon 
the  county  of  Cumberland.  On  June  4,  1891, 
the  defendants,  who  were  the  duly  elected  and 
acting  directors  of  the  poor  for  said  county  in- 
dentured him  as  an  apprentice  to  John  W.  Laf- 
ferty,  a  farmer  residing  in  the  county  of 
Adams.  The  bov  had  been  placed  with  Laf- 
ferty  in  April  and  had  remained  with  him  un- 
til the  time  of  the  slgnlog  of  the  indeoture  and 
continued  to  remain  with  him  until  his  death 
in  November.  The  claim  of  prosecution, 
which  therejwas  evidence  tending  to  support, 
was  that  the  boy  was  compelled  to  do  work 
far  beyond  his  age  and  strength;  that  he  was 
furnished  with  insufficient  clothing  and  inade- 
quate food,  and  was  roughly  handled  and  in- 
humanly punished;  that  shortly  after  he 
reached  the  Laflertys  he  began  to  lose  flesh, 
and  afterwards  became  emaciated,  dispirited, 
sick,  and  finally  died.  The  mother  of  the  boy 
gave  notice  to  the  board  on  September  8, 1891, 
that  the  boy  was  not  being  properly  treated, 
and  on  September  5,  Mr.  Coyle  went  to  Investi- 

Skte  the  truth  of  the  charges.    He  reported  to 
e  board  that  the  family  was  a  proper  one, 
and  the  treatment  of  the  boy  was  also  proper. 

Further  facts  appear  in  the  opinion. 

Jfeun.  W.  A.  Kramer,  J.  W.  Wetsel, 
M.  C.  Herman  and  John  Hays,  for  ap- 
pellant: 

The  second  count  charged  personal  mal- 
treatment by  the  directors  between  June  4  and 
November  9,  1891,  the  period  covered  by  the 
first  count,  which  charged  the  binding  out  of 
the  boy  on  June  4. 

The  Act  of  1860  having;  affixed  a  penalty 
npon  maltreatment  of  an  infant  its  provisions 
were  to  be  strictly  pursued  to  the  exclusion  of 
toy  common-law  remedy. 

Act  of  8l8t  of  March,  1860,  g  188;  Purdon's 
IMg.  p.  470,  $  859;  Metay  v.  Bdmistan,  1 
Rawle,  467;  BeUingi  v.  Ccm.  5  Rawle,  64; 
Beei  y.  Bmerick,  6  Serg.  &  R  286;  C<nn.  ▼. 
JSkana,  18  Serg.  &  R.  426. 

Neither  count  in  the  indictment  charged  any 
Tiolation  of  duty  on  the  part  of  defendants 
under  the  Act  of  1888. 

The  act  imposes  Imperative  duties  coupled 
with  discretionary  power.  The  terms  "re- 
spectable family"  and  "needful  inquiries"  im- 
ply determination  by  the  directors  of  the  poor. 
They  must  in  their  own  judgment  and  in  the 
best  way  they  can  determine  what  is  "respect- 
able" and  what  is  '^needful."  To  this  extent 
under  the  Act  of  1888,  their  duty  is  not  min- 
isterial but  discretionary  and  for  an  error  in 
Judgment  they  are  not  indictable. 
24  L.R  A. 


That  the  commissioners  have  a  discretion  in 
this  matter  is  too  plain  to  need  argument;  that 
they  have  exercised  this  discretion  is  equally 
clear.  If  we  concede  it  was  not  wisely  exer- 
cised, they  cannot  be  punished  for  error  by  in* 
dictment  and  conviction  as  criminals. 

Cam,  y.  Thompson,  126  Pa.  614;  Pennsyl- 
vania R,  Ckfs  App,  128  Pa.  609. 

A  conviction  for  misbehavior  in  office  re- 
quires the  removal  of  the  officer  convicted,, 
and  this  must  be  part  of  the  Judgment. 

Com.  y.  Harris,  1  Legal  Gaz.  455. 

Jitessrs.  J.  E.  Bamita,  DUt.  Atty.,  FiU- 
more  Maust  and  W»  J.  Shearer,  for  ap- 
pellee: 

The  office  of  director  of  the  poor  is  a  statutory 
office,  and  it  is  clear  that  when  the  law  imposea 
on  an  individual  a  ministerial  office,  then  not 
only  is  disobedience  to  the  requirements  of  the 
law  in  neglect  of  such  office  indictable,  but  ai» 
indictment  lies  for  such  willful  or  negligent 
misconduct  in  such  office  as  works  injury  to 
the  public,  or  to  an  individual. 

2  Whart.  Grim.  L.  9th  ed.  §  1668. 

Any  public  officer  is  indictable  for  misbe- 
hayior  in  his  office. 

1  Russell,  Crimes,  9th  ed.  p.  200. 

An  overseer  of  the  poor  is  indictable  for 
misfeasance  in  the  execution  of  his  office;  as  if 
he  misused  the  poor,  as  by  exacting  labor  from 
them  when  they  are  unable  to  work,  etc. 

1  Russell,  Crimes,  9th  ed.  p.  201. 

The  court  was  right  in  admitting  what  was 
told  Boyer  when  on  his  way  to  Lanerty's  with 
the  children.  Whatever  is  done  bv  an  a^ent 
in  reference  to  the  business  in  which  he  is  at 
the  time  employed,  and  within  the  scope  of  his 
auihority,  is  said  or  done  by  the  principal  and 
may  be  proved  as  well  in  a  criminal  as  in  a 
civil  case,  in  all  respects  as  if  the  principal 
were  the  actor  and  the  speaker. 

One  Hundred  and  twenty-fhe  Baskets  of 
Champagne  v.  United  States,  70  U.  8.  8  Wall 
114,  18  L.  ed.  116;  Hate/i  v.  Sjuires,  11  Mich. 
185;  Sencerbox  v.  McQrade,  6  Minn.  484;  Sun- 
dry Goods,  Wares  and  Merchandise  y.  United 
States,  27  V.  S.  2  Pet.  364,  7L.  ed.452;  United 
States  V.  Morrow,  4  Wash.  C.  C.  738. 

McColliim*  </.,  delivered  the  opinion  at 
the  court : 

James  Covle,  appellant,  Michael  Seavera, 
and  John  H.  Hhoads  were  Jointly  indicted' 
and  tried  for  neglect  of  their  duty  as  directors 
of  the  poor  and  of  the  house  of  employment 
for  Cumberland  county.  A  verdict  of  guilty 
was  rendered  by  the  jury.  Sentence  was  sus- 
pended, as  to  beavers  and  Rhoads,  on  their 
payment  of  one  fourth  of  the  costs,  and  Coyle 
was  sentenced  to  pay  a  fine  of  $100  and  three 
fourths  of  the  costs.  The  pith  of  the  com- 
plaint against  them  was  that  they  neglected 
to  discharge  a  duty  which,  in  their  official 
capacity,  they  owed  to  Joseph  N.  Diller,  a 
poor  and  infirm  child,  aged  seven  years,  who 
was  a  legal  charge  upon'the  county  of  Cum- 
berland, and  that  in  consequence  of  their 
neglect  he  died.  In  the  first  count  of  the 
indictment,  they  were  charged  with  having 
knowingly  permitted  him  to  be  grossly  mal- 
treated by  the  person  to  whom  he  was  ap- 
prenticed by  them,  and  in  the  second  count . 
thereof  with  having,  while  he  was  in  their 
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charf^  and  under  their  care,  willfully  neg- 
lect^ to  provide  him  with  reasonable  and 
necessary  food  and  clothing,  and  otherwise 
abused  and  ill-treated  him.  The  evidence 
produced  on  the  trial  was  clearly  sufficient 
to  warrant  the  conclusion  that  the  death  of 
the  child  was  hastened  by,  if  it  was  not  solely 
attributable  to,  the  treatment  he  received 
while  in  the  custody  of  Lafferty,  to  whom  he 
-was  bound  by  them  on  tiie  4th  of  June.  1891, 
for  a  term  of  fourteen  years.  It  was  also 
sufficient  to  sustain  a  finding  that,  before 
they  committed  the  child  to  the  care  of  Laf- 
ferty,  they  knew  or  ought  to  have  known, 
that  the  latter  was  not  a  proper  person  to  have 
•control  of  the  former.  Bojer,  who  was  their 
representative  in  the  arrangement  under 
-which  the  child  was  left  at  Lafferty's  six 
"weeks  before  he  was  indentured,  was  advised 
by  persons  in  the  neighborhood  that  it  was 
an  unsafe  place  for  a  boy  of  his  years.  The 
testimony  of  Underwood  and  Fink  on  this 
point  showed  that  they  gave  him  information 
in  respect  to  the  character  of  Lafferty  and  his 
family,  and  their  harsh  treatment  of  a  child 
in  tibeir  care,  which  would  have  prevented 
any  pnident  person  from  committing  a  boy 
of  tender  years  to  their  custody.  A  parent 
flo  informed  would  not  have  surrendered  his 
or  her  child  to  their  possession  and  control 
without  an  investigation  which  demonstrated 
that  the  charges  against  them  were  ground- 
less. The  care  which  a  parent  ought  to  ex- 
ercise under  such  circumstances  devolved 
upon  the  directors,  when  young  Diller  be- 
came a  charge  on  their  district ;  and  there  is 
reason  to  believe  that,  if  they  had  faithfully 
performed  the  duty  thus  cast  upon  them,  he 
would  not  have  been  subjected  to  the  cruel 
treatment  which  appears  to  have  been  respon- 
sible, in  some  degree  at  least,  for  his  un- 
timely death.  But  it  is  manifest  from  the 
testimony  ihat  they  did  not  exercise  the  care 
enjoined  bv  the  law,  and  that  they  were  neg- 
ligent in  binding  him  to  Lafferty,  and  m 
tlieir  failure  to  institute  proceedings  to  can- 
cel the  indenture.  We  need  not  repeat  or 
discuss  the  testimony  descriptive  of  the  neg- 
lect and  cruelty  to  which  the  child  was  6ul>- 
Jected.  It  is  sufficient  to  say  of  it  that  in 
our  opinion  it  fully  sustained  the  clmrpes 
made  in  the  first  and  second  counts  of  the 
Indictment. 

It  is  contended  that  the  indictment  does 
not  charge  an  ofi!ense  known  to  the  criminal 
law ;  that  the  directors  are  not  indictable  un- 
-der  section  42  of  the  Act  of  June  13,  1886, 
because  the  office  of  overseer  of  the  poor  is 
Abolished  in  Cumberland  county;  and  that 
they  cannot  be  prosecuted  under  section  90  of 
the  Act  of  March  81,  1860,  because  it  appears 
from  the  indictment  and  the  testimony  that 
the  maltreatment  complained  of  was  after 
they  left  the  child  with  Lafferty,  and  was 
inflicted  by  him  and  his  family.  The  counsel 
for  the  commonwealth  agree  with  the  counsel 
for  the  defendants  that  this  case  is  not  gov- 
erned by  the  statutes  referred  to;  but  the 
former  maintain,  and  the  latter  deny,  that 
the  matters  charged  in  the  indictment  consti- 
tute a  common-law  misdemeanor.  We  think 
the  contention  of  the  defendants  that  the  com-  i 
mon  law  does  not  hold  them  criminally  liable  I 
24L.R.A. 


for  a  willful  neglect  or  refusal  to  discharge 
their  duties  as  directors  is  unsound.  In  19 
American  &  English  Encyclopedia  of  Law, 
p.  504,  the  rule  on  this  subject  is  stated  thus : 
''The  neglect  or  failure  of  a  public  officer  to 
perform  any  duty  which  by  law  he  is  re- 
quired to  perform  is  an  indictable  offense, 
even  though  no  damage  was  caused  by  the 
default,  and  a  mistake  as  to  his  powers,  or 
with  relation  to  the  facts  of  the  case,  is  no 
protection."  In  Russell  on  Crimes  (vol.  1, 
p.  80),  it  is  said  that:  *^t  is  an  indictable 
offense,  in  the  nature  of  a  misdemeanor,  to 
refuse  or  neglect  to  provide  sufficient  food 
or  other  necessaries  for  any  infant  of  tender 
years,  unable  to  provide  for  and  take  care  of 
Itself  (whether  such  infant  be  child,  appren- 
tice, or  servant),  whom  the  party  Is  obliged, 
by  duty  or  contract,  to  provide  for,  so  as 
tiiereby  to  injure  its  health.**  In  Archbold's 
Criminal  Pleadinff  &  Practice  (vol.  2,  p. 
1365),  it  is  said  that:  "An  overseer  of  the 
poor  is  indictable  for  misfeasance  in  office, 
as  if  he  relieved  the  poor  where  there  is  no 
necessity  for  it,  Tawney'i  Com,  16  Yin.  Abr. 
415,  or  if  he  misuse  the  poor,  as  by  keeping 
and  lodging  several  poor  persons  in  a  filthy 
and  unwliolesome  room,  with  the  windows 
not  in  a  sufficient  state  of  repair  to  protect 
them  against  the  severity  of  the  weather, 
{Rex  V.  WethenU,  Cald.  433),  or  by  exacting 
labor  from  them  when  they  are  not  able  to 
work,  Bex  v.  Wimfdp,  Id.  76.  And  if  over- 
seers conspire  to  marry  a  poor  woman,  big 
with  child,  for  the  purpose  of  throwing  the 
expense  of  maintaining  her  and  the  issue 
from  themselves  upon  another  parish  or  town- 
ship, they  may  be  indicted.  Itex  v.  Compton^ 
Cald.  246.  And,  for  most  breaches  of  their 
duty,  overseers  may  be  punished  by  indict- 
ment or  information."  In  Pennsylvania, 
overseers  of  the  poor  have  been  indicted, 
convicted,  and  sentenced  for  a  misdemennor 
in  office,  in  scllinff  the  keeping  of  paupers* 
by  public  vendue  or  outcry,  to  the  lowest 
bidaer.  Milton  Overseers  v.  WilUamnjtori 
Ocerteen,  9  Pa.  48,  49.  It  is  a  wise  policy 
wliich  exacts  from  a  public  officer  intrusted 
with  the  care  of  the  poor  persons  in  his  dis- 
trict faithful  and  humane* administration  of 
tlie  laws  enacted  for  their  relief.  In  the 
proper  enforcement  of  such  laws,  they  have 
considerate  and  kind  treatment,  and  a  com- 
fortable maintenance.  Their  inability  to 
provide  lor  themselves  is  not  a  crime,  nor  any 
excuse  for  neglecting  or  maltreating  them. 
As  charges  upon  the  olstrict,  they  are  entitled 
to  have  from  it  wholesome  food  and  comfort- 
able clothing,  and  a  sufficiency  of  both.  If 
Uiey  are  of  tender  years,  or,  from  any  cause, 
unable  to  work,  it  is  an  act  of  cruelty  to  ex- 
act from  them  the  performance  of  tasks  which 
are  beyond  their  strength,  and  injurious  to 
their  health.  It  is  culpable  negligence  in  an 
officer  representing  the  district  charged  with 
their  support  to  bind  an  infant  pauper  to 
service  with  a  person  whose  parsimony  and 
cruelty  in  the  treatment  of  poor  children 
committed  to  his  care  were  well  known  in  the 
neighborhood  in  which  he  lived.  Inquiry  in 
respect  to  the  character  of  the  master  is  a 
duty,  and  where  he  resides  in  a  county  out- 
side of  the  district  in  which  the   pauper  is 
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•settled,  and  is  peTsonallj  a  stranger  to  the 
officer,  the  nonobeervanoe  of  it  is  a  misde- 
meanor. It  seems  to  us,  also,  that  it  is  his 
•duty,  after  the  child  is  bound  to  service,  to 
«ee  that  the  covenants  of  the  master  are  sub- 
^tantially  complied  with,  and  if  these  are 
willfully  and  persistently  violated,  to  the  in- 
Jury  of  the  child's  health,  to  institute  nec- 
essary proceedings  to  set  aside  the  indenture. 
In  the  present  case  the  directors,  with 
knowledge  of  Lafforty*s  character,  bound 
young  Diller  to  him,  and,  with  knowledge 
•of  the  abuse  the  child  was  receiving  from  his 
master,  refused  to  take  any  measures  to  rescue 
him  from  the  cruelty  to  which  he  was  sub- 
jected by  their  own  negligent  act.  If,  as 
they  contend,  their  conduct  is  not  con- 
demned, in  terms,  by  any  of  our  statutes  in 
relation  to  the  care  of  the  poor,  it  is  gratify- 
ing to  know,  as  we  have  seen,  that  the  com- 
tmon  law  holds  them  responsible  for  it,  as  a 
misdemeanor  in  office. 

The  several  specifications  of  error  which 
complain  of  the  admission  of  evidence  of 
deprivation  and  cruel tv  after  the  6th  of  Sep- 
tember, 1891,  and  of  the  denial  by  the  court 
of  the  defendants'  motion  to  strike  out  such 
evidence,  are  not  sustained.  The  evidence 
Inferred  to  showed  a  continuance  of  the  ill 
ustige  they  approved  by  their  refusal  to  take 
any  measures  to  prevent  the  master's  per- 
sistence in  it,  and  was  descriptive  of  the  con- 
■aequbuoes  of  their  negligence.    With  their 


knowledge  of  his  character,  and  of  hii  mal- 
treatment of  the  helpless  bov  they  committed 
to  his  care,  they  should  have  anticipated 
what  followed.  Ilaving  declined,  when  re- 
quested, to  intervene  in  behalf  of  the  suffer- 
ing child,  and  thus  impliedlv  sanctioned  the 
master's  abuse  of  him,  they  had  no  reason  to 
expect  that  he  would  receive  better  treatment , 
thereafter.  In  plain  violation  of  their  duty ' 
to  the  child  and  the  distribt  they  represented, 
they  knowingly  bound  him  to  service  with 
a  cruel  master,  and  continued  him  in  it  when 
they  knew,  or  ought  to  have  known,  that  his 
health  was  seriously  impaired,  and  his  life 
endangered,  by  it.  It  was  this  breach  of 
duty  which  constituted  their  offense,  and  It 
was  competent  for  the  commonwealth  to  in- 
troduce evidence  descriptive  of  its  results, 
without  proving  personal  notice  to  them  of 
each  specific  act  of  crueltv  which  contributed 
to  the  distress  of  their  victim. 

We  are  not  able  to  discover  in  the  remain- 
ing specifications  anything  which  calls  for 
the  reversal  of  the  judgment.  The  conten- 
tion that  the  appellant  cannot  be  prosecuted 
and  punished  for  misdemeanor  in  office,  bo- 
cause  his  term  has  expired,  is  not  supported 
by  reason  or  authority;  and  certainly  he 
ought  not  to  complain  that,  while  he  was 
liable  for  all  the  costs,  he  was  required  to 
pay  only  three  fourths  of  them. 

The  specifications  of  error  are  overruled, 
and  the  judgment  UqfinnetL 
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STATE  of  Kansas 

V. 

nugh  O'NEIL,  AppL 

(SI  Kan.  SSL) 

^1*  Where  mf  murder  may  lutTe"  been 
committed  by  different  means*  and  it  is 

doubtful  which  was  employed,  its  commission  Dy 
all  may  be  obanrod  in  one  count  of  tbe  taforma- 
ttoo.  and  proof  of  any  one  wiU  sustain  tbe  allega- 
tion, but  tbe  means  so  charged  In  the  same  count 
of  tbe  Informntlon  must  not  be  repugnant. 

t.  ni  treatmenti^  and  previone  aesanlte 
by  bneband  on  wife*  are  admissible  to  prove 
motive  in  cases  of  marital  homicide. 

3.  In  addreeeing  tbe  Jnry  in  a  criminal 
•cause  counsel  may  be  allowed,  m  the  discretion 
•of  the  trial  court,  to  read  from  standard  works 
K>n  matters  of  science  and  art,  when  pertinent,  by 
way  of  argument  or  Illustration;  butit  would  be 
an  abuse  of  this  privilege  to  make  it  the  pretense 
•of  getting  Improper  matter  before  the  jury  as 
evidence,  or  to  present  matters  of  law  conflicting 
with  the  instructions  of  the  court 

4«  Yolnntaryintosieation  is  no  justification 
or  excuse  for  crime. 

J6m  Under  agtatnteeetabllahing  degrees 
of  tbe  erinse  <if  mnrder*  and  providing  that 

•Headnotes  by  Horton,  Gfh.  X 


willful,  deliberate,  andpreraedftafed  kfllfng  shnU 
be  murder  in  tbe  first  degree,  evidence  that  the 
accused  was  intoxicated  at  tbe  time  of  the  killing 
is  competent  for  the  consideration  of  tbe  jury 
upon  tbe  question  whether  he  was  In  such  a  con- 
dition of  mind  as  to  be  capable  of  dehberata 
premeditation* 
6.  Wbere  a  person  at  tbe  time  of  tbe 
oommiasion  of  an  alleged  crime  bae 
snAeient  mental  capacity  to  under- 
stand the  nature  and  quality  of  the  particular 
act  or  acts  constituting  tbe  crime,  and  the  mental 
capacity  to  know  whether  they  are  right  or 
wrong,  he  is  generally  responsible  if  be  commits 
such  act  or  acts,  whatever  may  be  his  capacity  la 
other  particulars;  but,  if  he  does  not  possess  this 
degree  of  capacity,  then  he  is  not  so  responsible. 

(June  10, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Marion  County  con- 
▼icting  him  of  murder  in  tbe  second  degree. 
Affirmed. 

Statement  by  Horton,  Oh,  J.  ; 

On  the  4th  day  of  December,  1891,  an  in- 
formation was  nled  in  the  district  court  of 
Marion  county  against  Hugh  O'Neil,  charg- 
ing him  with  the  murder  of  Mary  O'Neii, 
his  wife.  On  March  1.  1892,  an  amended 
information  waa  filed,  which,  omitting  cap- 


Nora.— For  a  collection  of  authorities  showing 
that  intoxication  is  no  excuse  for  crime,  see  note 
to  Ascman  ▼.  State  (lud.)  8  L.  R.  A.  88.  and  for  a 
limitation  upon  that  rule  ia  line  with  State  ▼• 
d4  L.  R.  A. 


O'Nbll,  to  the  effect  that  intoxication  may  deprive 
one  of  the  power  to  deliberate  necessary  to  render 
a  homicide  murder  in  the  first  degree,  see  Asunan 
v.  8Ute  (Ind.)  Mpra, 


and  by  the  authority  of  the  state  of  Kansas, 
I,  W.  H.  Carpenter,  county  attorney  in  and 
for  the  county  of  Marion,  in  the  state  of 
Kansas,  who  prosecutes  for  and  on  behalf  of 
said  state  in  the  district  court  of  said  county, 
sitting  in  and  for  the  county  of  Marion,  and 
duly  empowered  to  inform  of  offenses  com- 
mitted within  said  county  of  Marion,  come 
now  here,  and  give  the  court  to  understand 
and  be  informed  that  one  Hugh  O'Neil,  at 
the  county  of  Marion,  in  the  state  of  Kan- 
sas aforesaid,  and  within  the  jurisdiction  of 
this  court,  on  the  18th  day  of  November, 
A.  D.  1891,  did  then  and  there  feloniously, 
willfully,  premeditatedly,  deliberately,  and 
with  malice  aforethought,  make  an  assault 
in  and  upon  one  Mary  O'Neil,  with  the  in- 
tent her,  the  said  Mary  O'Neil,  feloniously, 
willfully;  premeditatedly,  deliberately,  and 
with  malice  aforethought,  to  kill  and  mur- 
der: and  that  the  said  Hugh  O'Neil  did 
then  and  there  feloniously,  willfully,  de- 
liberately, premeditatedly,  and  with  malice 
aforethought,  and  with  a  certain  blunt  in- 
•trument,  to  said  county  attorney  unknown, 
and  in  a  manner  to  said  county  attorney 
unknown,  feloniously,  willfully,  premedi- 
tatedly, deliberately,  and  with  malice  afore- 
thought, and  with'the  intent  aforesaid,  in- 
flict upon  the  head,  face,  and  body  of  her, 
the  said  Mary  O'Nei  I,  certain  mortal  wounds, 
bruises,  cuts,  and  contusions;  and  that  the 
said  Hugh  O'Neil  did  then  and  there  feloni- 
ously, willfully,  premeditatedly,  deliber- 
ately, and  with  malice  aforethought,  and 
with  the  intent  aforesaid,  strike,  kick, 
beat,  and  choke  her,  the  said  Mary  O'Neil, 
with  his  hands  and  feet,  in  and  upon  tiie 
head,  face,  neck,  legs,  arms,  and  other 
parts  of  the  body  of  her,  the  said  Mary 
O'Neil,  thereby  inflicting  certain  other  mor- 
tal wounds,  bruises,  cuts,  and  contusions 
on  her.  the  said  Mary  O'Neil ;  and  that  the 
said  Hugh  O'Neil  did  then  and  there  feloni- 
ously,  willfully,  premeditatedly.  deliber- 
ately, and  with  malice  aforethought,  and 
with  the  intent  aforesaid,  cast  and  throw  said 
Mary  O'Neil  down  upon  the  ground,  and 
against  a  certain  stone  wall,  with  great  force 
and  Tiolence,  thereby  inflicting  upon  the 
head,  face,  legs,  arms,  and  other  parts  of  the 
body  of  her,  the  said  Mary  O'Neil,  certain 
other  mortal  wounds,  braises,  cuts,  and  con- 
tusions, of  which  mortal  wounds,  bruises, 
cuts,  and  contusions  so  received  by  said  Marv 
O'Neil  as  aforesaid,  and  so  inflicted  upon 
her,  the  said  Mary  O'Neil,  by  said  Hugh 
O'Neil,  as  aforesaid,  Mary  O'Neil  did  then 
and  there  instantly  die ;  wherefore  the  said 
county  attorney  sayeth  that  said  Hugh 
O'Neil  did  then  and  there  feloniously,  will- 
full;|r,  premeditatedly,  deliberately,  and  with 
malice  aforethought,  and  with  the  intent 
aforesaid,  kill  and  murder  the  said  Mary 
O'Neil,  contrary  to  the  statute  in  such  cases 
made  and  provided,  and  contrary  to  the 
peace  and  dignity  of  the  state  of  Kansas. 
W.  H.  Carpenter,  County  Attorney  of  Marion 
County,  Kansas." 

The  defendant  challenged  the  information 
by  a  motion  to  quash,  by  a  motion  to  com- 
M  L.R  A. 


On  the  21st  of  March,  1892,  the  trial  of  the 
cause  was  commenced,  and  continued  from 
day  to  da^  until  the  4th  of  April.  1892. 
After  hearing  the  evidence,  the  instructions 
of  the  court,  and  the  argument  of  counsel, 
the  iury  returned  a  yerdict  against  the  de> 
fenaant  of  guilty  of  murder  m  the  second^ 
degree.  On  the  4th  of  April,  1892,  the  mo- 
tion for  a  new  trial,  which  had  been  filed 
by  the  defendant,  was  overruled,  and  there- 
upon the  court  sentenced  him. to  confinement 
in  the  penitentiary  of  the  state  for  twenty- 
five  yearg  at  hard  labor.    He  appeals. 

Mestri.  Frank  Doster  and  Madden- 
Bros.*  for  appellant: 

The  information  was  bad  for  duplicity,  un- 
certainty, indefioiteness,  and  want  of  precision. 
The  strokes  complained  of  were  either  inflicted 
as  a  part  of  different  transactions  or  as  part  of 
the  same  transaction.  No  other  ways  are  pos- 
sible. 

(1)  If  they  were  part  of  different  transactions, 
they  would  be  separate  offenses,  and  could  be 
Joined  in  the  same  informations,  but  in  differ- 
ent counts. 

10  Am.  &  Eng.  Encydop.  Law,p.  699;  State 
y.  Qoodiein,  88  Kan.  688;  State  y.  Eodgee,  45- 
Kan.  892. 

(2)  If  the  strokes  were  part  of  the  same  trans- 
action, it  is  proper  to  charge  them  in  different 
counts  to  meet  the  exigencies  of  the  proof, 
even  if  the  several  counts  are  repugnant  and 
inconsistent  with  each  other. 

10  Am.  &  Eng.  Envelop.  Law,  p.  699;  1 
Whart.  Crim.  Pi.  &  Pr.  §  297;  Crim.  Code, 
§128. 

(8)  If  the  strokes  were  pari  of  the  same  trans- 
action, they  may  all  be  set  forth  as  such  in  one 
count,  alleging  that  death  occurred  from  the 
combined  effect  of  all.  But  the  acts  must  not 
be  inconsistent  or  repugnant  with  each  other. 

1  Bishop,  Crim.  Proc.  §  468. 

In  the  present  case  the  manner  of  statement 
distinctly  suggests  that  the  informant  intended 
to  charge  three  separate  and  distinct  offenses^ 
which  were  separate  charges  of  murder,  or 
felonious  assaults  at  least,  on  which  a  separate- 
conviction  could  have  be«n  had  if  properly 
pleaded  in  separate  counts. 

State  Y.  Ooodmn,  ntpra.  See  also  Maxwell, 
Crim.  Proc.  p.  187;  1  Whart.  Precedento  of 
Indictments,  120;  1  Bishop,  Crim.  Proc.  Sded. 
^§  418,  489;  Crim.  Code,  §§  121, 122;  Bill  of 
Rights,  g  10;  State  y.  Huber,  8  Kan.  447;  State 
V.  (/Kane,  28  Kan.  244;  StaU  y.  Burtodl,  84 
Kan.  812. 

Evidence  of  previous  alleged  assaults  wa» 
incompetent,  because  it  was  in  no  way  con- 
nected with  the  final  act. 

2  Bishop,  Crim.  Proc.  g§  628  etmq.;  9  Anu 
&  Eng.  Encyclop.  Law,  p.  906;  1  Wnart.  Am» 
Crim.  L.  §§  821,  847. 

The  only  theory  upon  which  previous  as- 
saults are  competent  is,  that  they  form  a  part 
of  one  comprehensive  transaction,  beginning 
with  the  first  assault  and  ending  with  the  fati3 
assault. 

9  Am.  &  Eng.  Encyclop.  Law,  p.  706;  Pimn^ 
V.  State,  48  Ga.  88;  2  Bishop,  Crim.  Proa 
§  626,  and  notee. 
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Habitual  IntoxicatloD,  extending  over  a  per- 
'iod  covering  all  the  comprehensiye  transaction, 
18  releyant  to  cfaaracterize  the  special  assault, 
and  is  a  more  proper  method  of  proof  than  by 
particular  acts  of  intoxication. 

2  Bishop,  Crim.  Proc  §  617. 

'Where  everything  depended,  as  in  this  case, 
-on  drcumstanlial  evidence,  it  was  important 
to  lav  the  whole  transaction  before  the  jury. 

2  Bishop,  Crim.  Proc.  §  683. 

The  fact  that  the  deceased  was  an  inebriate 
would  give  strength  to  the  theory  of  suicide  or 
-self  destruction,  which  is  but  another  way  of 
atating  liiat  it  would  tend  to  show  defendant's 
innocence. 

Blackburn  v.  State,  28  Ohio  St.  146. 

Standard  law  books  and  newspaper  items 
were  admissible  to  be  read  to  the  ]u^  as  part 
•of  their  argument  on  the  question  of  insanity 
4md  flight. 

A  part  of  their  argument  was  a  material 
•«rror. 

1  Whart.  Ev.  §  625;  Harvey  v.  State,  40  Ind, 
-616;  Whart.  Crim.  £v.  §  588,  and  notes. 

The  question  of  voluntary  drunkenness  was 
improperly  presented  to  the  jury. 

There  was  no  single  presentation  of  the  sub- 
ject to  the  jury,  ne  was  entitled  to  have  it 
^cingly  presented,  at  least  with  reference  to 
murder,  in  each  of  the  degrees. 

1  Bishop,  Crim.  L.  §§  408,  414;  State  v. 
M(nery,  87  Kan.  869. 

A  fixed  insanity  indirectlv  produced  by  in- 
toxicating liquors  if  it  fills  the  law's  measure  in 
•quantity,  is  a  complete  defense  to  crime,  or. 
better  expressed,  it  relieves  from  all  criminal 
«e8pon8ibility. 

1  Bishop,  Crim.  L.  |  406,  and  authorities 
•cited;  Browne,  Ini.  §§  871-878;  2  Lawson, 
Defenses  to  Crime,  pp.  577  et  eeq. 

There  are  recognized  phases  of  insanity  that 
Impel  the  affect^  to  act  when  he  perfectly 
knows  the  nature  and  consequence  of  the  act, 
«nd  that  it  is  wrong. 

1  Bishop,  Crim.li.  g  887. 

The  defendant  was  not  required  to  prove  in- 
•aanity  by  affirmative  proof. 

StaUy.  Oratrford,  11  Kan.  82. 

The  outbreaks  found  in  alcoholic  insanity 
4ire  uncontrollable.  It  may  be  said  that  such 
impulses  involve  an  obliteration  of  the  power 
to  know,  as  well  as  irresistibly  impel  to  do. 
While  it  may  or  may  not  be  so  as  matter  of 
fact,  it  cannot  be  so  said  as  matter  of  law. 
The  defendant  is  entitled  to  a  jury  on  that  ques- 
tion. 

StaUY.  Pike,  49  N.  H.  899, 6  Am.  Rep.  538; 
PareoniY.  BtaU,  81  Ala.  577, 60  Am.  Rep.  198. 

Mr.W.  H.  Carpenter,  with  Messrs.  John 
^.  Little*  Atty-Qen.,  and  C.  M.]  Clark, 
County  Atty,,  for  appellee: 

If  several  acts  are  connected  with  the  same 
.general  offense,  they  may  be  ioined  in  one  gen- 
eral count,  if  oomnutted  by  the  same  person  at 
the  same  time. 

Byrne  Y.  State,  12  Wis.  519;  Russell  v.  State, 
71  Ala.  848;  United  States  v.  Holmes,  18  U.  8. 
^  Wheat.  412,  5  L.  ed.  122. 

The  statement  of  facts  connected  with  and 
forming  part  and  parcel  of  the  offense  will  not 
fender  the  information  bad  for  duplicity,  al- 
though such  facts  are  complicated  and  various. 

StaU  V.  Ednumdson,  48  Tex.  162;  Maxwell, 

^L.aA. 


Crim.  Proc.  187;  Whart  Precedents  of  Indict- 
ments, 145,  147,  148. 

That  evidence  of  previous  ill  treatment  and 
assaulta  is  admissible  to  prove  motive  and  mal- 
ice, there  can  be  no  question. 

See  Whart.  Crim.  Bv.  §  786;  State  v.  Wat- 
kins,  9  Conn.  47,  21  Am.  Dec.  712;  State  v. 
Green,  9S  Conn.  208;  McOann  v.  People,  8 
Park  Crim.  Rep.  272;  CosHeyY,  Slate,  48  Md. 
175;  SUme  v.  StaU,  4  Humph.  27;  Marler  v. 
StaU,  67  Ala.  65,  42  Am.  Rep.  95. 

Law  books  and  scientific  works  cannot  be 
introduced  in  evidence  to  prove  a  fact. 

StaU  V.  Baldvoin,  86  Ean.  8. 

Neither  can  such  authorities  be  used  in  ar- 
gument before  the  jury. 

Com.  V.  Wilson,  1  Gray,  837;  Washburn  v. 
Cuddihy,  8  Gray,  430;  Asktoorth  v.  Kittridge, 

12  Cush.  193,  59  Am.  Dec.  178;  Beg.  v.  Taylor, 

13  Cox,  C.  C.  77;  CarUr  v.  StaU,  2  Ind.  617; 
StaU  V.  West,  1  Houst.  Crim.  Rep.  871;  (^ehrks 
V.  StaU,  13  Tex.  568:  StaU  v.  (/Brien,  7  R.  I. 
836;  PeopU  v.  Wheeler,  60  Cal.  581.  44  Am. 
Rep.  70;  Boyle  v.  StaU,  57  Wis,  472.  46  Am. 
Rep.  41;  Bongs  v.  SiaU,  61  Miss.  363;  Toe  v. 
People,  49  III.  410;  1  Redf.  Wills,  145.  See 
also  Smith  v.  StaU,  21  Tex.  App.  277:  Pierson 
V.  StaU,  21  Tex.  App.  14;  Com.  v.  Austin,  7 
Gray,  51;  Com.  v.  Murphy,  10  Gray,  1;  Curtis 
Y.  State,  86  Ark.  284. 

Uncontrollable  impulse  is  not  a  defense  to 
the  crime  of  murder. 

StaU  V.  Nixon,  82  Kan.  205;  StaU  v.  Mowry, 
87  Kan.  869;  StaUy.  Tarborough,  89  Kan.  581; 
StaUy.  Mahn,  25  Kan.  182. 

Voluntary  intoxication  is  no  excuse  for 
crime,  even  when  so  extreme  as  to  make  the 
person  unconscious  of  his  acts,  or  to  create  a 
temporary  insanity. 

Desty.  Am.  Crim.  L.  §  26a. 

Hortoiit  Oh.  J.,  delivered  the  opinion  of 
the  court: 

It  is  contended  that  the  motions  challeng- 
ing the  sufficiency  of  the  information  sliouid 
have  been  sustained.  In  support  of  this 
contention  it  is  argued  that  at  least  three 
separate  death  strokes  or  attacks  upon  the  de- 
ceased wore  alleged  in  one  count,  and  there- 
fore that  the  information  was  bad  for  dupli- 
citv,  uncertainty,  and  want  of  precision.  It 
is  further  argued  that,  if  there  were  separate 
death  strokes  or  attacks,  they  should  have 
been  charged  in  different  counts  of  the  in- 
formation ;  not  in  the  same  count.  Under 
the  common- law  system  of  criminal  plead- 
ings the  facts  alleged  in  the  Information 
ought,  perhaps,  to  have  been  stated  in  dif- 
ferent counts,  but  under  the  criminal  pro- 
cedure in  force  in  this  state  we  think  the 
court  committed  no  error  in  overruling  the 
motions  attacking  the  information.  Section 
108  of  the  Criminal  Procedure  reads :  "  The 
indictment  or  information  must  contain — 
First,  the  title  of  the  action,  specifying  the 
name  of  the  court  to  which  the  indictment 
or  information  is  presented,  and  the  names 
of  the  parties;  second,  a  statement  of  the 
facts  constituting  the  offense,  in  plain  and 
concise  language,  without  repetition.''  See, 
also,  section  109,  which  prescribes  the  suffi- 
ciency of  an  indictment  or  information  ;  and 
also  section  110,  only  authorizing  an  indict- 


ana  contu»ions  were  aliegea  m  tne  mtonna- 
tion  as  haying  occurred  at  one  time,  and,  al- 
though the  information  stated  that  each  of 
the  wounds  was  mortal,  it  concludes  as  fol- 
lows: "Of  which  mortal  wounds,  bruises, 
cuts,  and  contusions  so  received  by  said  Mary 
O'Neil  as  aforesaid,  and  so  inflicted  upon 
her,  the  said  Mary  O'Neil,  by  said  Hugh 
O'Neil,  as  aforesaid,  Mary  O'Neil  did  then 
and  there  instantly  die;  wherefore  the  said 
county  attorney  sayeth  that  said  Hu^h 
O'Neil  did  then  and  there  feloniously,  will- 
fully, premedltatedly,  delibemtely,  and 
with  malice  aforethought,  and  with  the  in- 
tent aforesaid,  kill  and  murder  the  said  Mary 
0*Neil  contraiy  to  the  statute  in  such  cases 
made  and  provided,  and  contrary, to  the  peace 
and  dignity  of  the  state  of  Kansas."  "Even 
at  common  law  it  may  be  alleged  that  the 
party  died  of  the  divers  poisons  or  wounds 
charged  to  have  been  administered  or  given, 
without  averring  that  he  died  of  any  one  of 
them  in  particular;  for,  as  it  is  said,  the 
truth  may  be  that  none  of  them  alone,  but 
all  together,  caused  the  death.**  Stats  v. 
Edmondson,  43  Tex.  162;  Maxwell,  Grim. 
Proc.  187.  Bishop,  Criminal  Procedure, 
§  453,  states  the  rule  thus :  "  We  have  seen 
that  if  an  offense  may  be  committed  by  dif- 
ferent means,  and  the  pleader  doubts  which 
was  employed  in  the  particular  instance,  he 
may  in  one  count  charge  its  commission  by 
all,  and  proof  of  any  one  will  sustain  the  al- 
legation. The  limit  to  this  doctrine  is  that 
the  means  must  not  be  repugnant.  **  In  this 
case  the  means  employed  to  cause  the  death 
of  the  deceased  are  not  sufflciently  repugnant 
to  compel  different  counts.  The  first  stroke 
or  attack  was  alleged  to  have  been  made  upon 
the  head,  face,  and  body  of  the  deceased  with 
a  blunt  instrument;  the  second  by  striking, 
kicking,  beating,  and  choking  the  deceased ; 
and  the  third,  by  throwing  the  deceased  upon 
the  ground  and  against  a  stone  wall  with 
great  force  and  violence. 

It  is  next  contended  that  the  court  com- 
mitted error  in  the  admission  of  previous  as- 
saults of  the  defendant  upon  the  deceased. 
To  prove  these  previous  assaults  the  state 
introduced  the  evidence  of  several  witnesses, 
showing  that  they  were  all  made  within  less 
than  a  year  before  the  death  of  the  deceased. 
They  were  cruel  and  brutal,  and  continued 
down  to  the  time  of  her  death.  This  evi- 
dence was  admissible  on  the  question  of  mo- 
tive, for  the  purpose  of  showing  hatred  and 
malice  on  the  part  of  the  defendant.  Whart. 
Crim.  Ev.  §  786 ;  Sayres  v.  Com.  88  Pa.  291 ; 
MeGann  v.  PeapU,  8  Park.  Crim.  Rep.  272. 
In  its  instructions  the  court  limited  this  evi- 
dence as  follows:  "You  are  further  in- 
structed that  if  you  find  from  the  evidence 
the  defendant  ill-treated  or  abused  his  wife 
on  occasions  prior  to  the  act  alleged  asrainst 
him  in  the  information,  such  acts  are  refevant 
to  prove  motive  and  for  such  purposes  only." 

It  is  also  contended  that  the  court  errea  in 
not  permitting  further  evidence  to  be  given 
tending  to  show  that  the  deceased  was  in  the 
habit  of  becoming  intoxicated.  The  court 
permitted  evidence  of  such  intoxication  at 
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intoxication,  out  tne  court  announcea  tnat  it 
would  not  continue  such  evidence  unless  con- 
nected with  the  assaults.  The  deceased,  oik- 
the  19th  of  November,  1891,  was  found  upoo* 
a  sofa  or  settee  in  a  room  in  her  home,  dead, 
with  her  head  fractured  on  the  right  side, 
her  face  beaten  and  bruised,  a  portion  of  ber 
nose  torn  off,  an  eye  injured,  her  right  arm 
torn,  her  limbs  black  and  blue,  her  hair  full 
of  weeds  and  dirt,  and  with  marks  of  a  thumb- 
and  fi nepers  on  her  throat. 

William  Hendricks  testified :    **  Question. 
Was  you  working  for  Hugh  O'Neil  in  No- 
vember last?    Answer,  Yes,  sir.     Q.  At  the 
time  this  tragedy  occurred?  V4.  Yes,  sir.    Q, 
You  knew  his  wife,  Mary  O'Neil?    A,  Yes, 
sir.     Q,  When  was  the  hist  time  you  saw 
Mrs.  O'Neil  alive?    A,  The  last  time  I  saw 
Mrs.  O'Neil  alive  she  was  sitting  by  the 
table,  crying.     Q.  Where  was  that?    i.  At 
Hu^h  O'Neil's  house.     Q.  When  was  this 
that  you  saw  her  with  reference  to  the. time 
the  body  was  discovered?    A.  The  day  be- 
fore.   Q.   Where  had  you  been,  or  where  was 
you  when  vou  saw  her?    A.  When  I  saw 
Mrs.  O'Neil  at  the  table,  crying?    q.  Yes. 
sir.    A,  When  I  took  in  the  milk  in  the 
morning.     Q.  When  was  that  with  reference 
to  the  time  of  breakfast, — before  or  after 
breakfast?    A,  That  was  after  breakfast.     Q. 
How  long  after  breakfast?    A,  Ten  or  fifteen, 
minutes.    Q.  Did  you  see  the  defendant  after 
you  saw  Mrs.  O'Neil  sitting  by  the  table 
crying?    A,  I  did't  see  him  until  l)etweei^ 
ten  and  eleven  o'clock.    ^.  Of  that  day?    A. 
Yes,  sir.     O.  In  the  daytime?    A.  Yes,  sir. 
Q.  Where  did  you  see  him  then?    A.  I  saw- 
him  out  at  the  north  side  of  the  house.     (^. 
Was  anybody  with  him?    A.  Mrs.  O'Neil 
was  on  the  ground.     Q.   In  what  position 
was  she  on  the  ground?    A.  Lying  on  the 
ground.     I  couldn't  tell  from  where  I  was 
whether  she  was  lying  on  her  back  or  on  her 
side.     Q,   What,  if  anything,  did  you  see 
him  do?    A.  He  was  pouring  water  on  her. 
What  was  he  pouring  water  out  of?    A, 
wash  basin,  I  guess.     Q.  You  may  state 
how  long  you  saw  him  in  that  position,  and 
how  long  you  saw  him  pouring  water  on 
her.     A.  He  was  not  there  over  two  or  three- 
minutes.     Q.   What,   if  anything,  did  yoii 
see  him  do  after  he  poured  the  water  on  iflrs. 
O'Neil?    A,  He  took  her  by  the  arm  or  the 
leg,    I  couldn't  say  which,   and    took  her 
around  the  corner  of  the  house.     Q.  How  did 
he  take  her?    A.  By  the  arm  or  the  leg,  I 
couldn't  say  exactly  which,  from  where  I 
was.     Q.   State  how  he  took  her.     Did  he- 
lift  her  up  off  the  ground?    Dragging  her  on. 
the  ground?    A.  Yes,  sir.     Q,  How  far  did 
you  see  him  drag  her?    A,  Just  around  the 
corner  of  the  house.     I  couldn't  see  him  any 
more.     Q.   When  did  you  see  Mr.    O'Neil 
next?     A,    I  didn't  see  anything  more  of 
Mr.  O'Neil   until  that  eveuing.     Q.  When 
you  saw  him,  what  was  he  doing?    Go  on> 
and  state  the  circumst^inccs.    A.  When  I  saw 
him,  he  sent  one  of  the  children  out  to  tell 
me  to  come  in ;  he  wanted  to  see  me.     I  went 
in,  and  he  sent  me  to  town.     Q.  What  time 
in  the  evening  was  that?    A,  That  was  ii» 
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the  evening,  about  5  o'clock,  I  guess ;  pretty 
nearly  sundown.  Q.  What  did  he  send  you 
to  town  for?  A.  A  pint  of  whiskey  and  a 
quarter's  worth  of  baker's  bread.  Q.  Did 
you  go  to  town?  A.  Yes,  sir.  Q.  What  time 
did  you  return?  A,  I  don't  know.  I  guess 
it  must  have  been  nine  or  ten  o'clock.  Q. 
Well,  did  you  see  him  when  you  retumedf? 
A,  Yes,  sir.  Q,  What  time  in  the  night? 
A.  It  must  have  been  between  ten  and  eleven. 
Q.  Where  did  you  see  him  next  time?  A, 
Up  stairs.  Q.  What,  if  anything,  did  he 
say,  and  what,  if  anything,  did  he  do  at  that 
time?  A.  Why,  I  was  going  up  stairs  to 
bed,  and  he  went  out  of  the  bedroom.  When 
he  went  in  he  came  and  asked  if  the  bed  was 
fixed.  We  told  him,  'Yes,*  and  he  said  we 
would  have  to  get  along  with  it  the  best  we 
could,  because  mamma  was  awful  sick.  Q. 
He  told  you  that  about  ten  or  eleven  o'clock 
in  the  evening,  Wednesday?  A,  Yes,  sir. 
Q.  Did  you  see  him  the  next  morning?  A. 
Yes,  sir.  Q,  What  time?  A.  I  guess  it 
must  have  been  about  six  o'clock.  Q.  Where 
did  you  see  him  then?  A,  Down  stairs.  Q, 
Did  you  see  him  again  after  that  morning, — 
Thursday  morning?  A.  No,  sir;  I  didn't 
see  him  again  until  I  saw  him  in  town.  Q. 
After  the  arrest?  A,  Yes,  sir.  Q.  Now, 
when  did  you  next  see  Mrs.  O'Neil,  and  un- 
der what  circumstances?  A.  The  next  time 
I  saw  Mrs.  O'Neil  she  was  in  the  parlor  on 
the  sofa.  Q.  How  did  you  happen  to  go  in 
there,  and  who  was  with  you?  A,  Mr. 
O'Neil 's  father  was  with  me.  Q.  What  time 
was  that?  A.  It  was  in  the  evening, — seven 
•r  eight.  Q.  Well,  state —  Did  you  carry 
a  light  and  go  into  the  room?  A,  Yes,  sir. 
O.  By  what  door  did  you  enter  the  parlor? 
A.  By  the  outside  door.  Q.  When  you  went 
in  there,  did  you  have  a  light?  A.  Yes,  sir. 
0.  The  old  gentleman  was  with  you?  A. 
Yes,  sir.  Q.  Where  did  you  go  and  what 
did  you  do?  A.  I  and  John  Farrel  and  grand- 
pa rO'Neil's  father]  took  a  light  from  the 
Kitchen,  went  out  through  the  hall,  and  onto 
the  porch.  I  and  grandpa  went  in,  and  John 
stood  at  the  door.  He  told  me  to  come  on 
with  the  light,  so  he  could  see.  I  went  back 
with  the  light,  and  he  raised  up  the  quilt, 
and  there  she  was  laying  there  on  the  sofa. 
Grandpa  caught  hold  of  her  and  says :  *The 
poor  thing  is  dead.  She  is  cold. '  He  then 
put  the  quilt  back  over  her.  0,  Then  threw 
the  quilt  back  over  her?  A,  Yes,  sir;  and 
then  we  left." 

John  Farrel  testified  :  **  Questum.  When  did 
you  commence  working  for  Hucrh  O'Neil? 
Ansuter,  The  18th  of  April,  1891.  Q.  Was 
you  working  for  him  at  the  time  this  tragedy 
occurred  at  his  house?  A,  Yes,  sir.  O. 
When  was  the  last  time  vou  saw  Mrs.  O'Neil  ? 
A.  Friday  morning.  0,  Friday  morning  of 
what  month  and  week,  if  you  can  remember. 
I  mean  when  alive?  A.  Wednesday  morn- 
ing. Q.  Durine  what  month?  A,  Novem- 
ber. Q.  Last  November?  A.  Yes,  sir.  Q. 
What  week  was  it?  What  week  in  reference 
to  the  week  you  saw  her  dead?  A,  The  same 
week.  Q,  Where  was  she  when  you  saw  her 
Wednesday  morning?  A,  She  was  getting 
breakfast  in  the  kitchen.  O.  In  the  kitchen 
in  the  house  where  they  lived  in  Marion 
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county?  A,  Yes,  sir.  Q.  What  time  in  the 
morning  was  it?  A,  Between  six  and  seven 
o'clock,  I  should  think.  Q.  Did  you  eat 
breakfast  at  that  place  that  morning?  A, 
Yes,  sir.  Q,  State  whether  or  not  Mrs. 
O'Neil  was  at  breakfast.  A,  No.  sir,  she  was 
not.  ©.  Who  was  at  breakfast  that  morn- 
ing? A.  Mvself,  Will  Hendricks,  and  Mr. 
[Hugh]  O'Neil,  and  old  Mr.  O'Neil.  Q, 
That  is  the  father  of  the  defendant?  A.  I 
suppose  so.  Q,  Anybody  else?  A.  Some  of 
his  children.  I  do  not  remember  whether 
they  were  all  there  or  not.  Q,  Do  you  know 
where  Mrs.  O'Neil  was  during  that  breakfast 
hour?  A,  I  think  she  was  in  the  dinine 
room.  Q,  What  makes  you  think  so?  A.\ 
saw  her  go  in  just  when  we  came  in  to  break- 
fast. Q.  That  is,  as  you  came  in  to  break- 
fast, you  saw  her  ^o  into  the  dining  room? 
A.  Yes,  sir.  Q.  Now,  did  you  notice  the 
defendant,  Mr.  O'Neil,  eat  during  the  Jbreak- 
fast  hour,  during  the  time  you  ate  breakfast 
there?  A,  He  ate  his  breakfast.  Q.  Did  you 
see  him  eat  his  breakfast?  A.  1  saw  him 
there  eating  a  little.  Q.  Do  you  know  how 
much  he  ate?  A,  No.  Q.  But  you  saw  him 
eating?  A.  Yes,  sir,  Q.  How  long  did  you 
eat  breakfast?   A.  Fifteen  or  twenty  minutes. 

F.  Where  did  you  go  to  after  breakfast?  A, 
went  to  the  barn.  Q.  How  long  after  that 
did  you  return  to  the  house?  A.  About  19- 
o'clock.  Q.  Did  you  see  Mrs.  O'Neil  at  that 
time?  A.  No,  sir.  Q,  Where  did  you  get 
your  dinner  that  day,— Wednesday?  A.  At 
Mrs.  O'Neil's  house.  Q,  What  did  you  do- 
after  dinner?  A,  1  shucked  corn.  Q.  How 
soon  did  you  leave  the  house  after  dinner? 
A,  1  should  Judge  between  one  and  two 
o'clock.  Q.  State  whether  or  not  you  saw 
the  defendant,  Hugh  O'Neil,  at  that  dinner 
hour.  A.  No,  sir;  I  didn't.  Q,  When  did 
you  next  return  to  the  house?  A.  About  7 
or  8  o'clock,— about  7,  I  suppose.  Q.  That 
same  evening?  A.  Yes,  sir.  Q,  I  want  to 
ask  you  who  got  dinner  that  day, — Wednes- 
day? A.  I  think  Hendricks  did;  I  am  not 
certain.  Q.  Who  seemed  to  be  getting  din- 
ner when  you  was  there  ?  ^ .  Bi  11  Hend ri  cka 
was  working  around  the  table.  Q.  What 
time  did  yon  eat  supper  that  evening,— 
Wednesday  night?  A.  About  8  or  9  o'clock. 
Q.  Who  got  supper  for  you?  A.  I  did  my- 
self. Q.  Who  was  there  at  that  time?  A. 
Me  and  Mr.  O' Neil's  father  and  the  children. 
Q,  Where  was  Mr.  Hendricks?  A.  He  was 
in  town.  Q.  Where  was  Mr.  O'Neil?  A.  1 
don't  know.  He  was  in  the  house,  I  sup- 
pose. Q.  Did  you  see  him  that  eveninsr? 
A.  Yes,  sir;  I  saw  him  after  supper.  Q. 
How  long  after  supper?  A,  I  should  Judge 
about  half  an  hour.  Q.  Where  did  you  see 
him?  A.  He  came  out  into  the  kitchen.  Q. 
What,  if  anything,  did  he  do?  A.  He  asked 
if  the  boy  had  got  back  from  town  yet.  Q. 
Well,  did  you  see  him  anv  more  that  night? 
A.  Yes,  sir.  Q.  What  time?  A,  I  do  not 
remember;  about  10  o'clock  Q.  About  10 
o'clock?  A.  Yes,  sir.  Q.  What  transpired 
at  that  time,-— 10  o'clock?  A,  He  came  out. 
and  saw  that  the  boy  had  got  back  from  town, 
and  tibe  boy  ffave  him  the  whiskey  he  sent- 
for.  Q.  The  boy  gave  him  the  whiskey  that 
he  sent  for?    A.  Yes,  sir.     Q,  Did  the  boy 
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whiskey  come  at.  Q,  What  respoiuie  did  the 
boy  make?  A,  He  said,  'It  cost  a  dollar.' 
a  What  did  Mr.  0*Neil  say?  A.  He  said, 
*  It  comes  pretty  high. '  Q.  Did  you  see  him 
again  that  evening?  ^.  Yes,  sir.  Q.  What 
time?  A.  1  do  not  know  exactly  what  time 
It  was, — after  we  went  up  to  the  bedroom. 
Q,  Where  was  it  you  saw  him,  and  what 
was  he  doing?  A,  He  came  into  the  room 
afterwards.  Q.  What  time  did  you  say  that 
was  when  he  came  into  the  bedroom?  A,  I 
-do  not  know.  I  think  it  was  pretty  near  10 
or  11  o'clock.  Q.  What  did  you  see  Mr. 
O'Neil  doing  at  that  time?  A,  I  didn't  see 
him  doinff  anything.  Q,  That  was  Wednes- 
day nii;ht?  A.  Yes,  sir.  Q.  Where  was  it 
jou  saw  him?  A,  He  came  into  our  room 
after  we  went  into  the  room.  Q.  Came  into 
the  bedroom  after  you  had  gone^mto  the  bed- 
room? A.  Yes,  sir.  Q.  What,  if  anything, 
did  he  say?  A.  Asked  how  our  bed  was. 
^.  What  did  you  say  to  him?  A,  Told  him 
it  was  all  right.  Q.  What  further  did  he 
say?  A.  He  said  we  would  have  to  ^et  along 
with  it,  for  mamma  was  terribly  sick.  Q. 
He  said  yon  would  have  to  get  along  with 
it,  because  mamma  was  terribly  sick?    Do 

fou  know  who  he  meant  by  'mamma?'  A. 
suppose  he  meant  his  wife.  Q.  He  gener- 
ally called  her  'mamma?'  A.  He  generally 
called  her  'mamma;'  yes,  sir.  Q.  Now, 
that  was  Wednesday  night,  between  10  and 
11  o'clock?  X  Yes,  sir.  Q.  Who  awakened 
you  the  next  morning?  A.  Hugh  O'Neil 
did.  He  generally  got  up  first  in  the  morn- 
ing. Q,  That  would  be  Thursday  morning? 
A.  Yes,  sir.  Q.  Who,  if  anybody,  came  to 
your  room  and  awakened  you?  A,  Mr. 
O'Neil.  Q.  How  soon  after  that  did  vou  see 
him?  A,  When  I  got  down  stairs.  Q.  How 
long  was  that  after  you  got  up?  A.  Right 
away  after  I  got  up.  Q.  What,  if  anything, 
was  he  doing  at  that  time?  A,  I  do  not 
know.  He  was  in  the  kitchen  when  I  came 
down  stairs.  Q,  Did  he  say  anything  to 
you?  A.  Yes,  sir.  Q.  What  did  he  say? 
A.  Told  me  to  hitch  up  a  horse ;  he  wanted 
to  go  to  town  for  the  aoctor.  Q.  Was  that 
all  he  said  to  you  at  that  time?  A,  Well, 
he  said  for  me  to  get  breakfast  for  the 
children.  Q.  Toldyou  to  get  breakfast  for 
the  children?  A.  Yes,  sir.  Q.  Did  he  say 
anything  else?  A,  Yes,  sir.  0.  What  was 
it?  A.  He  told  me  that  he  would  be  back  in 
about  an  hour  and  a  half.  Q,  What  did  you 
then  do?  A.  Qot  breakfast  for  the  children. 
Q.  Well,  you  spoke  about  him  asking  you 
V>  hitch  up  a  horse?  A,  Yes,  sir.  Q.  Did 
JOU  do  that  before  or  after  breakfast?  A, 
Before  breakfast.  Q.  Where  did  you  tie  the 
horse?  A.  At  the  gate,  south  of  the  house. 
I  suppose  it  is  the  south  of  the  house.  Q, 
To  the  gate?  A,  Yes.  sir.  Q.  How  far 
was  that  gate  from  the  house?  A.  I  should 
judge  about  20  feet.  Q.  Now,  you  say  that 
after  you  hitched  the  horse  up  and  tied  it 
there,  you  went  in  and  got  breakfast?  A, 
Yes,  sir.  Q.  Did  you  have  any  more  con- 
versation with  Mr.  O'Neil  there  at  tliat  time 
than  you  have  related?  A,  1  believe  not. 
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to  go  into  the  room  where  her  manuna  was 
or  he  would  whip  her.  Q.  Told  the  little 
girl  not  to  go  into  the  room  where  her  mam- 
ma was?  A,  Yes,  sir;  that  she  was  terrible 
sick.  Q.  What  did  he  do  after  saying  that 
to  this  little  girl?  A.  He  went  into  the 
dining  room,  and  shut  the  door.  Q.  When 
did  you  next  see  him?  A,  Next  time  I  caw 
him  was  in  Florence.  Q.  How  soon  after 
that  did  you  see  him  in  Florence,— after  ht 
was  arrested?    A,  Yes,  sir." 

After  Hendricks,  Farrel,  and  the  father  of 
Hugh  O'Neil  found  the  dead  body  of  Mrs. 
O'Neil  on  the  sofa  or  settee  in  the  parlor  they 
did  not  disturb  it,  but  sent  for  Dr.  O.  B. 
Whittecar,  the  coroner.  He  testified,  among 
other  thin^,  as  follows :  **  Questum.  Where 
do  you  live?  Ansioer,  **At  Peabody.  Q. 
What,  if  any,  oflicial  position  did  you  hold 
last  November?  A.  I  was  coroner  oi  Marion 
county.  Q.  On  or  about  the  20th  of  November 
last,  where  were  you?  A,  I  was  in  Peabody. 
Q.  Where  did  you  go?  A,  I  was  called  to 
Florence  by  telegram.  Q.  From  Florence, 
where  did  you  go?  A.  I  went  to  what  was 
said  to  be  the  residence  of  Hugh  O'Neil. 
Did  you  go  into  the  house?  A,  I  did. 
Upon  your  going  into  the  house,  what  did 
you  discover?  A.  1  discovered  the  body  of 
a  woman  upon  the  sofa  or  tete-a-tete  in  the 
room  in  the  house.  Q.  Describe  to  the  jury, 
as  near  as  you  can,  doctor,  the  position  in 
which  you  found  that  body.  A.  The  body 
was  lying  upon  its  back,  rigid  in  death,— 
markedly  so ;  laying,  as  I  said,  on  this  short 
sofa  or  tete-a-tete.  The  body  was  covered 
with  a  comfort,  entirely  up.  The  woman  had 
her  shoes  off,  dressed  in  ordinary  clothing, 
and  very  much  disarranged.  Q,  Have  you  a 
judgment  as  to  whether  that  body  was  placed 
on  that  lounge  before  or  after  death?  A.  I 
have.  Q.  What  is  your  judgment?  A.  I 
think  it  was  placed  there  after  death.  Q,  Did 
you  make  any  examination  of  the  premises? 
A.  I  did.  Q.  State  what  you  found,  if  any- 
thing. A.  Generally  speaking,  the  house 
was  in  a  very  much  disordered  condition. 
Clothing,  beading,  and  household  utensils 
scattered  promiscuously  all  over  the  house. 
On  what  I  supposed  at  that  time  to  be  the 
east  side  of  the  house,  but  which  I  now  think 
is  the  north  side,  because  the  house  does  not 
stand  square  with  the  compass,  there  was  a 
blood  stain  on  the  outside  on  the  foundation 
stone.  Q.  There  were  marks  in  the  dust  and 
dirt  on  me  side  of  the  hoiise.  Whereabouts 
in  relation  to  the  blood  spot?  A.  Immediately 
over  it.  Q.  Go  on,  ana  describe  the  size  of 
the  blood  spot,  where  it  was  in  relation  to  the 
ground,  and  in  relation  to  these  prints  that 
you  saw  on  the  side  of  the  house.  A.  The 
blood  stain  on  the  foundation  stone  was  im- 
mediately below  the  marks  on  the  side  of  the 
house.  The  size  of  that  blood  stain,  if  I 
remember  correctly,  was  about  three  inches 
long  by  an  inch  to  an  inch  and  a  quarter 
wide.  It  was  of  a  dark  color,  apparently 
made  from  venous  blood.  Q.  What,  if  any- 
thing, else  did  you  discover  there  on  the  front 
porch  leading  up  to  this  room?    A.  I  made 


1898. 


State  t.  O'Neil. 


661 


DO  discovery.  The  discovery  was  pointed  out 
to  me  as  made  by  others.  Q.  Wh.<it  was  that  ? 
A.  Members  or  my  jury  pointed  out  to  me 
hair  resemblinff  in  color  the  hair  on  the  head 
of  the  deceased  lady.  This  hair  was  found 
in  the  splinters  of  one  of  the  steps  leading 
up  to  the  porch,  in  the  ends  of  the  boards  of 
4he  porch,  and  was  pointed  out  to  me.  Q. 
Did  you  make  a  comparison  between  the  hair 
that  you  found  there  at  that  time  and  the  hair 
in  the  head  of  the  deceased?  A,  I  did.  Q. 
State  what,  if  any  similarity  there  was.  A, 
They  were  identical  in  color,  length,  and 
general  appearance.  Q.  Do  you  know  the 
•condition  of  the  hair  of  the  deceased  at  the 
time  you  was  there  in  November  last?  A. 
I  know,  as  I  saw  it.  Q.  What  was  that  con- 
<lition?  A.  The  hair  was  very  much  disar- 
ranged and  tangled  and  full  of  dirt  and 
-straw,  several  pieces  of  straw  and  other  erass 
around  there,  several  pieces  of  weeds,  cinders, 
ooal  cinders,  and  one  or  two  sandburrs  were 
In  the  hair.** 

After  O'Neil  left  hit  home  on  Thursday 
morning,  November  19,  he  went  to  Florence, 
boarded  the  train,  and  was  arrested  at  Cotton- 
Vood  Falls  on  Friday,  the  20th.  From  this 
and  other  testimony  in  the  record,  the  claim 
that  evidence  of  the  intoxication  of  the  de- 
ceased would  have  supported  the  theory  of 
her  suicide  is  not  tenable.  Evidence  of 
suicide  was  wholly  wanting.  Counsel  for 
defendant  seem  to  admit  this,  for  in  their 
brief  they  say,  speaking  of  the  defendant's 
inlierited  appetite  for  intoxicating  liquors, 
that  the  failure  of  the  court  to  instruct  as  re- 
quested upon  this  matter  ** vitally  affected 
the  defendant,  because  it  was  virtually  the 
only  plea  he  had.  It  was  practically  the  only 
shelter,  poor  as  it  was,  that  he  had  from  the 
cutting  blizzard  force  of  the  evidence."  Of 
course,  in  some  cases,  the  intoxication  of  the 
deoea^  would  be  very  important,  and  it 
would  be  fatal  error  to  reject  such  evidence. 
In  this  case  the  limit  fixed  by  the  court  in 
the  introduction  of  such  evidence  was  not 
prejudicial. 

It  is  further  contended  that  the  court  com- 
mitted error  in  not  permitting  defendant's 
counsel  in  their  argument  to  read  to  the  jury 
from  law  books  and  newspapers  upon  the 
question  of  in^^anity  and  flight.  This  court 
has  already  held  that  scientific  books  **  cannot 
be  admitted  to  prove  the  declarations  or  opin- 
ions which  they  contain.'  Stats  v.  Baldwin, 
M  Ean.  1.  Wharton  says  that  *'in  an  argu- 
ment to  a  court  such  works  may,  at  the  dis- 
•cretion  of  the  court,  be  read,  not  as  estab- 
lishing facts  (unless  such  books  are  regarded 
as  matters  of  notoriety,  as  are  ordinary  dic- 
tionaries), but  as  exhibiting  distinct  pro- 
•cesses  of  reasoning,  which  the  court,  &om  its 
own  knowledge  as  thus  refreshed,  is  able  to 
pursue.  But,  if  read  to  establish  facts, 
capable  of  proof  by  witnesses,  such  books 
cannot  be  received.  Medical  works,  conse- 
quently, are  inadmissible  for  the  purpose  of 
proving  the  facts  they  contain.  **  Crim.  Ev. 
$  588.  In  Lego  v.  Drake,  1  Ohio  St.  287,  it 
la  said:  "It  is  not  to  be  denied  but  that  a 
pertinent  quotation  or  extract  from  a  work 
on  science  or  art,  as  well  as  from  a  classical, 
historical,  or  other  publication,  mav,  by  way 
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of  argument  or  illustration,  be  not  only 
admissible  (in  argument),  but  sometimes 
highly  proper;  ana  it  would  seem  to  make 
no  difference  whether  it  was  repeated  by 
counsel  from  recollection  or  read  from  a  book. 
It  would  be  an  abuse  of  this  privilege,  how- 
ever, to  make  it  the  pretense  of  getting  im- 
proper matter  before  the  jury  as  evidence,  in 
the  caupe. "  A  part  of  the  excerpts  attempted 
to  be  rend  conflicted  with  certain  instructiona 
of  the  court.  The  court,  therefore,  under  all 
the  circumstances,  committed  no  error  in  re- 
fusing to  permit  the  law  books  and  news- 
papers to  be  read  to  the  jury.  The  counsel 
for  the  defendant,  however,  in  their  argu- 
ments, repeated  from  recollection  very  much 
of  the  language  contained  in  the  rejected  law 
books  and  newspapers,  and  the  only  com- 
plaint really  is  that  they  were  not  permitted 
to  impress  the  jury  more  forcibly  with  the 
authorities  from  which  they  quoted. 

The  more  serious  questions  discussed  in  the 
briefs  and  in  the  oral  argument  concern  the 
instructions  about  drunkenness  and  insanity. 
Evidence  was  offered  upon  the  part  of  the 
defendant  showing  that  ne  had  inherited  an 
appetite  for  intoxicating  liquors;  that  he 
inaulged  that  appetite  during  life ;  and  that 
the  habit  for  drink  had  grown  upon  him  so 
that  he  had  the  reputation  of  being  an 
habitual  drunkard.  It  is  further  insisted  the 
evidence  tended  to  prove  that  at  the  time  of 
the  death  of  the  deceased  the  defendant  was 
insane  from  alcoholism.  Tlie  following  in- 
struction was  requested  on  the  part  of  the 
defendant,  and  refused  by  the  court :  **  If  you 
believe  there  is  a  disease  called  dipsomania, 
being  an  inordinate,  uncontrollable  appetite 
for  intoxicating  drink,  and  if  you  further 
believe  from  the  evidence  that  the  defendant 
by  long-continued  and  excessive  indulgence 
in  alcoholic  liquors  brought  uppn  himself 
such  disease,  and  that  the  same  had  so  im- 
paired his  mental  faculties  and  his  power 
over  his  will  as  to  render  him  subject  to 
furious  and  uncontrollable  impulses  to  as- 
sault and  slay  his  wife,  but  he  did  not  at  the 
time  understand  the  nature  and  consequence 
of  such  act,  and  that  it  was  wrong,  he  is  not 
guilty  of  any  of  the  offenses  charged  or  in- 
cluded in  the  information. "  The  court,  how- 
ever, instructed  the  jury,  among  other  things, 
as  follows:  ''Voluntary  intoxication  is  no 
defense  to  murder  in  the  first  degree  unless 
such  intoxication  should  be  so  extreme  as  to 
rob  the  mind  of  the  power  of  premeditation 
and  deliberation.  Hence,  in  this  case,  if  you 
find  that  the  defendant  committed  the  act  of 
killing  as  charged  in  the  information,  and 
that  at  the  time  he  did  so  he  was  in  a  state 
of  intoxication  caused  by  his  voluntary  ac- 
tion, he  is  guilty  of  murder  in  the  first  de- 
gree, unless  you  further  find  that  such  intox- 
ication was  so  extreme  as  to  prevent  his  mind 
from  the  exercise  of  deliberation  or  premedi- 
tation ;  in  which  latter  case  he  would  be  ffuilty 
of  murder  in  the  second  degree,  or  manslaugh 
ter  in  some  of  the  degrees  as  you  are  herein  In- 
structed. **  *'I  instruct  you  that  if  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  did  the  killing  of 
Mary  O'Neil,  as  charged  in  the  information, 
but  at  the  time  he  was  so  drunk  as  to  be  in- 
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that  the  defendant  had  no  preyious  knowledge 
that  when  Intoxicated  that  he  was  liable  to 
commit  acta  of  violence  upon  his  wife  or 
others  as  a  conseauence  of  such  drinking,  you 
cannot  find  the  defendant  guilty  of  murder 
in  either  of  the  first  or  second  decrees. "  **  I 
instruct  you  that,  where  a  person  is  shown  to 
have  been  in  the  habit  of  becoming  intoxi- 
cated, and  it  is  further  shown  that  when  in- 
toxicated he  is  apt  to  commit  acts  of  violence 
upon  his  fellows,  and  endanger  their  lives  or 
safety,  and  such  person  is  shown  to  have 
knowledge  of  such  fact,  and,  having  such 
knowledge,  voluntarily  becomes  intoxicated, 
then,  and  in  such  a  case,  such  person  would 
be  as  fully  and  entirely  responsible  for  acts 
of  a  criminal  nature  committed  by  him  while 
in  such  state  of  intoxication  as  though  the 
act  had  been  committed  by  him  while  not  in- 
toxicated. Hence,  if  you  believe  that  the 
defendant  in  this  case  was  in  the  habit  of  be- 
coming intoxicated,  and  that  while  in  such 
state  of  intoxication,  and  by  reason  thereof, 
was  apt  to  and  did  assault  and  beat  Mary 
O'Neil,  his  wife,  in  a  manner  dangerous  to 
her  life  and  safety ;  and  if  you  further  find 
that  the  defendant  knew  that  he  was  apt  to 
assault  and  beat  his  wife  while  so  intoxi- 
cated, but,  notwithstanding  such  knowledge, 
voluntarily  became  intoxicated,  and,  while 
80  intoxicated,  assaulted  his  wife,  and  killed 
her  as  charged  in  the  information, — then  I 
instruct  you  that  the  defendant  is  guilty  in 
the  same  degree  as  he  would  be  had  he  com- 
mitted the  act  while  not  intoxicated. "  This 
court  has  already  declared,  in  accordance 
with  the  views  adopted  generally  by  other 
courts,  that  if  a  man  kills  another  while  in 
a  fit  of  voluntary  intoxication,  it  is  murder, 
and  he  must  suffer  the  penalty."  State  v. 
Yarhoraugh,  80  Kan.  581 ;  Lawson,  Defenses 
to  Crime,  582-695,  and  cases  cited.  Of 
course,  drunkenness  may  be  considered,  as 
the  instructions  declare  in  this  case,  in  de- 
termining whether  there  was  that  deliberation, 
premeditation,  and  intent  to  kill  necessary  to 
constitute  the  offense  charged.  Cline  v. 
State,  48  Ohio  St.  884.  Bishop,  in  his  work 
on  Criminal  Law,  which  is  quoted  approv- 
ingly in  the  brief  for  the  defendant,  says: 
"When  a  man  voluntarily  becomes  drunk 
there  is  the  wrongful  intent;  and  if,  while 
too  far  gone  to  have  any  further  intent,  he 
does  a  wrongful  act.  the  intent  to  drink  coa- 
lesces with  the  act  done  while  drunk,  and  for 
this  combination  of  act  and  intent  he  is  liable 
criminally.  It  is,  therefore,  a  legal  doctrine, 
applicable  in  ordinary  cases,  that  voluntary 
intoxication  furnishes  no  excuse  for  crime 
committed  under  its  influence.  It  is  so  even 
when  the  intoxication  is  so  extreme  as  to 
make  the  person  unconscious  of  what  he  is 
doing,  or  to  create  a  temporary  insanity." 
Bection  400  (vol.  1,  7th  ed.).  p.  258.  In 
section  406  he  says:  ''Again,  the  law  holds 
men  responsible  for  the  immediate  conse- 
quences of  their  acts,  but  not  ordinarily  for 
tiiose  more  remote.  If,  therefore,  one  drinks 
■o  deeply,  or  is  so  affected  b^  the  liquor,  that 
for  the  occasion  he  is  oblivious  or  insane,  he 
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created  a  fixed  frenzv  or  insanity,  whether 
permanent  or  intermittent,— as,  for  inatance^ 
delirum  tremens. — it  ii  the  same  as  if  pro- 
duced by  any  other  cause  excusing  the  act ; 
for  whenever  a  man  loses  his  understanding, 
as  a  settled  condition,  he  is  entitled  to  legal 
protection,  equally  whether  the  loss  ii  oc- 
casioned by  his  own  misconduct  or  by  tlie 
dispensation  of  Providence.**  Id.  If  drunk- 
enness produces  insanity  throuffh  deliriuiD 
tremens  or  mania  a  potu,  or  other  disease, 
and  a  defendant  at  the  time  of  the  homicide 
has  no  sufficient  capacity  or  reason  to  enable 
him  to  determine  between  right  and  wrong 
as  to  the  particular  act  he  was  doing,  or  ha» 
no  power  to  know  that  the  act  was  wron^  and 
criminal,  he  would  not  be  responsible. 
O'Orady  v.  State,  86  Neb.  820.  In  cases  of 
delirium  tremens  or  mania  a  potu,  the  in- 
sanity excuses  the  act,  the  frenzy  being,  not 
the  Immediate  effect  of  indulgence  in  strong 
drink,  but  a  remote  consequence  superinduced 
by  antecedent  drunkenness.  State  v.  Ifixan, 
82  Kan.  205;  JS^ate  v.  Matery,  87  Ean.  869; 
also  the  various  decision  cited  in  Lawson, 
Insanity  and  Defenses  to  Crime,  pp.  586-680 ; 
O'Qrady  v.  State,  and  Cline  v.  /State,  $upra. 
But,  it  is  argued  on  account  of  the  instruc- 
tions given  and  refused,  that  the  Jury  wer» 
misled  in  not  being  permitted  to  excuse  the 
defendant  if  alcoholism  or  other  disease  had 
created  insanity.  We  think  other  instruc- 
tions of  the  court  sufficiently  covered  all  form* 
of  insanity,  because  in  such  instructions  the 
jury  were  informed  that,  ''when  insanity  i» 
set  up  as  a  defense  to  crime  committed,  the 
rule  that  tiie  jury  must  ever  keep  before  their 
eyes  and  minds  in  determining  the  responsi- 
bility of  defendant  is  this :  'Was  the  ac- 
cused, at  the  time  of  doing  the  act  com- 
plained of,  conscious  of  the  nature  of  his  act, 
or  did  he  know  that  it  was  wrong  to  do  it?^ 
.  .  .  Testimony  has  been  introduced  in 
this  case  covering  several  years  of  the  defend- 
ant's life  prior  to  the  commission  of  the  acta 
al  leged  against  him.  The  object  was  to  show 
the  defendant's  conduct  and  habits  of  life. 
This  is  all  proper  testimony,  and  you  should 
consider  it  for  what  you  may  think  it  i» 
worth  as  bearing  upon  the  question  of  the 
defendant's  sanity  or  insanity  at  the  time  he 
committed  the  act  charged  against  him.  If 
you  find  that  he  did  commit  such  an  act,  re- . 
memberinff  that  it  is  the  condition  of  the  de- 
fendant's mind  at  the  time  he  committed  the 
fatal  assault  upon  which  you  are  to  jud^e 
him,  and  that  all  or  any  of  this  testimony  ifr 
only  competent  as  it  may  throw  light  upon 
his  actual  condition  at  the  time  of  nis  com- 
mission of  the  act  charged  against  him. 
.  .  .  If  you  believe  Uiat  the  defendant 
was  laboring  under  such  a  defective  reason 
from  disease  of  the  mind  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing, 
or,  if  he  did  know  it,  that  he  did  not  know 
that  what  he  was  doing  was  wrone,  then  the 
law  does  not  hold  him  responsible  for  his- 
acts.  .  .  .  When  habitual  unsoundness 
of  mind  is  once  shown  to  exist  either  wholly 
or  partially,  it  is  presumed  to  continue  to 
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exist  until  the  pTesnmptlon  is  rebutted  bj  the 
state.  .  .  .  When  a  person  at  the  time 
of  the  alleged  crime  has  sufficient  mental  ca- 
pacity to  understand  the  nature  an  I  quality 
of  the  particular  act  or  acts  constituting  the 
crime,  and  the  mental  capacity  to  know 
whether  they  are  right  or  wrong,  he  is  re- 
sponsible, if  he  commits  such  act  or  acts, 
whatever  may  be  his  capacity  in  other  par- 
ticulars ;  but  if  he  does  not  possess  this  de- 
cree of  capacity,  then  he  is  not  so  respons- 
ible. In  other  words,  if  he  has  mental 
capacity  sufficient  to  distinguish  between 
right  and  wrong,  with  respect  to  the  particu- 
lar act  or  acts  constituting  the  alleged  crime, 
he  should  be  held  responsible  for  the  com- 
mission of  such  act  or  acts,  although  he 
might  be  insane  or  imbecile  with  respect  to 
other  matters.  Now,  there  are  many  sorts  of 
diseases  of  the  mind  that  are  commented  upon 
and  discussed  by  physicians  and  psycholo- 
gists in  these  days,  and  that  are  presented  in 
court  for  the  consideration  of  a  jury,  and 
upon  which  the  jury  is  asked  to  find  tliat  the 
mind  of  the  accused  was,  at  the  time  in  ques- 
tion, so  overthrown  as  to  make  him  wholly 
irresponsible,  and  therefore  that  he  should  be 
acquitted  for  his  otherwise  unlawful  acts. 
Now,  howeyer  yaried  these  diseases  may  be, 

I  say  to  you  they  all  come  under  the  great 
head  or  generic  head  of  insanity,  and  in  the 
main  test  is  the  rule  I  have  just  given  you ; 
all  else  is  argument  or  minor  rule  under  this 
head,  and  which  must  revolve  itself  back  to 
it."  Therefore,  in  accordance  with  the  prior 
decisions  of  this  court,  the  jury  were  properly 
Instructed  upon  the  evidence  concerning  the 
defendant's  insanity,  whether  caused  from 
alcoholism,  throug*h  delirium  tremens,  or 
mania  a  potu,  or  from  any  other  disease. 

This  court  has  gone  further  than  some  other 
courts  in  holding  *'that  the  defendant  on  a 

glea  of  insanity  is  not  required  to  establish 
is  insanity  bv  a  preponderance  of  the  eyi- 
dence,  but,  if,  upon  the  whole  of  the  evi- 
dence introduced  upon  the  trial,  together 
with  all  the  legal  presumptions  applicable 
to  the  case,  under  the  evidence  there  is  a 
reasonable  doubt  whether  he  is  sane  or 
insane,  he  must  be  acquitted.  To  doubt  his 
sanity  is  to  doubt  his  guilt;  and  to  doubt 
his  guilt,  if  the  doubt  be  a  reasonable  one, 
is  to  acquit.  The  doubt  of  guilt  cannot  be 
of  a  less  degree  than  the  doubt  of  sanity ;  and 
if  the  doubt  of  sanity  be  a  reasonable  doubt, 
the  doubt  of  guilt  must  also  and  necessarily 
bo  a  reasonable  doubt."    fitate  y.  Orawford, 

II  Kan.  83.  The  rule  laid  down  by  this  court 
concerning  the  responsibility  of  a  ''person 
who,  at  the  time  of  the  commission  of  the 
alleged  crime,  has  sufficient  mental  capacity 
to  understand  the  nature  and  quality  of  the 
particular  act  or  acts  constituting  the  crime, 
and  the  mental  capacity  to  know  whether  they 
are  right  or  wrong,"  is  forcibly  challenged 
by  the  counsel  for  the  defendant.  The  theory 
of  irresponsibility  from  an  irresistible  or  un- 
controllable impulse  is  ably  presented.  The 
following  authorities  are  cited  against  the 
law  declared  in  the  former  decisions  of  this 
court :  Stais  y.  Pike,  40  N.  H.  899,  6  Am. 
Hep.  588 ;  Pan(nu  y.  Stats,  81  Ala.  577,  60 
Am.  Rep.  198.  We  haye  also  been  referred 
S4  L.  R.  A. 


to  a  lengthy  article  "on  the  legal  aspect  of 
insanity,"  published  in  N.  W.  Law  Rep.  1, 
which  states,  among  other  things,  that  ''it 
would  be  difficult  to  crowd  into  the  same 
compass  more  erroneous  ideas  than  are  found 
in  the  charge  of  the  court  in  the  Quiteau's 
Cam,  10  Fed.  Rep.  161."  We  have  examined 
these  authorities,  and  also  read  many  similar 
articles  in  the  magazines  upon  legal  or  foren- 
sic medicine,  which  support,  and  eyen  go 
further  than,  the  yiews  o.pressed  in  the  Law 
Review.  I^me  of  the  articles  in  the  medico- 
legal journals  assert  that  all  crime  results 
from  heredity,  and  therefore  that  all  persons 
committing  alleged  offenses  should  be  con- 
sidered irresponsible,  and  be  subjected  to 
treatment  for  disease  only;  not  for  crime. 
The  decisions  cited  above  are  sporadic  cases, 
and  against  the  overpowering  weight  of  au- 
tbority.  Lawson,  Defenses  to  Grime,  200>824. 
Mr,  Justice  Valentine,  in  Btate  y.  Nkum^  81 
Kan.  205,  expressed  himself  as  follows :  *Ii 
is  possible  that  an  insane,  uncontrollable  im- 
pulse is  sometimes  sufficient  to  destroy  crim- 
inal responsibility,  but  this  is  probably  so 
only  where  it  destroys  the  power  of  the  ac- 
cused to  comprehend  rationally  the  nature^ 
character,  and  consequences  of  the  particular 
act  or  acts  diarged  against  him,  and  not 
where  the  accused  still  has  the  power  of 
knowing  the  character  of  the  particular  act 
or  acts,  and  that  they  are  wrong.  Indeed,  it 
would  seem  dangerous  to  society  to  say  tiiat 
a  man  who  knows  what  is  right  and  wrong 
may  nevertheless,  for  any  reason,  do  what  he 
knows  to  be  wrong  without  any  legal  re- 
sponsibility therefor.  The  law  will  hardly 
recognize  the  theory  that  any  uncontrollable 
impulse  may  so  take  possession  of  a  man's 
faculties  and  powers  as  to  compel  him  to  do 
what  he  knows  to  be  wrong,  and  a  crime,  and 
thereby  relieve  him  from  all  criminal  re- 
sponsibility. Whenever  a  man  understands 
the  nature  and  character  of  an  act  and  knows 
that  it  is  wrong,  it  would  seem  that  he  ought 
to  be  held  legally  responsible  for  the  com- 
mission of  it,  if  in  fact  he  does  commit  it. 
But  upon  this  question  of  insane,  uncon- 
trollable impulse,  we  do  not  wish  to  expresa- 
any  very  definite  opinions,  as  we  do  not  think 
the  question  is  presented  to  us  in  this  case.* 
In  8taU  v.  Moiory,  87  Kan.  869,  this  court 
adopted  the  views  thus  expressed  upon  uncon- 
trollable impulse.  8ee  StaU  y.  MiUer,  111 
Mo.  542,  where  the  defendant  was  charged 
with  rape,  and  claimed  he  was  irresponsible  . 
for  the  crime  because  committed  under  un- 
controllable impulse.  27  Am.  L.  Rey.  pp. 
299,  800.'  We  are  not  willing  to  change  the 
ruling  of  this  court  in  favor  of  irrespon- 
sibility on  account  of  uncontrollable  impulse 
where  the  perpetrator  is  fully  conscious  that 
the  act  he  is  doing  is  wrong  and  criminal. 
If  the  law  as  declared  by  this  court  does  not 
offer  sufficient  safeguards  and  protection  for 
*'that  most  unfortunate  class,  who  cannot 
speak  for  themselves,"  an  act  of  the  legis- 
lature may  establish  a  different  rule.  Until 
the  legislature  interferes,  we  prefer  to  follow 
the  great  weight  of  authority  upon  this 
matter.  We  are  not  inclined  to  adopt  the 
theories  of  psychological  eathusiasts  to  oyer- 
throw  the  long-established  ariminal  practice 


pass  an  act  permittiDg  the  state  or  the  ac- 
cused to  bave  the  question  of  insanity  tried 
before  the  main  trial  upon  the  information  or 
Indictment.  In  such  a  case  a  jury  of  physi- 
cians might  be  required  to  be  summoned  to 
determine  the  sanity  or  insanity.  At  present 
the  question  of  insanity  in  a  criminal  case, 
where  it  is  claimed  that  the  accused  was  in- 
sane at  the  time  of  the  commission  of  the 
alleged  offense,  is  tried  along  with  all  the 
other  questions.  8t€Ue  v.  Uould,  40  £an. 
258. 

Several  other  alleged  errors  are  referred  to 
and  discussed  in  the  briefs.  All  of  these 
have  been  examined,  but  we  find  no  preju- 
dicial error  therein. 

TJie  judgment  of  the  DUtrict  Court  wiU  be 
affii*med. 

All  the  Justices  concur. 

Rehearing  denied. 


STATE  of  KaDsas.  ex  rel  John  T.  LITTLE, 
Atty-Geu., 

V. 

DODGE  CITY,  MONTEZUMA  &  TRIN- 
IDAD R.  CO.  et  al. 


.Kan.. 


^Where  a  railway  eompanyt  owning  a 
■hcirt  line  of  railroad  of  twen^-six 

^Heodnote  by  Hobton,  Ch,  X 


piled  tor  the  payment  of  the  expenses  of  the 
company  or  the  road,  and  the  use  of  the  road  has 
been  abandoned  for  several  months,  and  tbe  road 
cannot  be  operated,  except  at  a  great  loss,  by  any 
corporation  or  person,  not  taking  Into  account 
the  repairs  of  the  road  and  the  taxes  thereon,  the 
supreme  court,  having  some  discretion  in  the 
granting  of  a  writ  of  mandamus,  will  not  compel, 
by  a  peremptory  writ,  the  railway  company  to 
replace  or  put  into  repair  its  track,  a  part  ot 
which  has  been  torn  up,  as  such  an  order  would 
be  uBeless  or  futile,  and  of  no  public  beneflk 

(May  5, 1894.) 

A  PPLICATION  for  a  writ  of  mandamus  1o 
LA.  compel  defendants  to  repair  and  relaj 
certain  portions  of  the  track  and  roadbed  of 
the  Dodge  City,  Montezuma  &  Trinidad  Rail- 
way,   denied.  ^^. 

Statement  by  Horton*  Oh.  J.: 
This  action  was  commenced  in  this  court 
on  January  4th  of  the  present  year,  to  compel 
the  Dodge  City,  Montezuma  &  Trinidad 
Railway  Company  and  the  other  defendants 
to  repair  and  relay  certain  portions  of  the 
track  and  roadbed  of  the  railway  company  in 
the  counties  of  Gray  and  Ford  in  this  state. 
It  appears  from  the  evidence  presented  upon 
the  trial  that  on  May  21,  1887,  the  Do«lge 
City,  Montezuma  &  Trinidad  Railway  Com- 
pany was  chartered,  to  exist  ninety-nine 
years,  and  organized  under  the  laws  of  Uio 
state,  with  the  declared  intention  of  con- 
structing a  line  of  railway  from  Dodge  City, 
in  this  state,  to  Trinidad,  Colo.    The  Monte- 


NOTB.— Jlfandomus  to  eompel  operation  of  raUroad. 

The  riffht  of  a  railroad  company  to  abandon  the 
exercise  of  its  franchise  by  ceasing  to  operate  its 
railroad  has  been  generally  denied  by  the  courts 
when  speaking  of  the  subject  Incidentally,  and  also 
In  some  decisions  to  that  effect. 

In  case  of  Insolvency  the  practical  question  of 
how  the  company  can  be  compelled  to  operate  the 
road  presents  serious  dl£Bculty. 

Wben  the  railroad  company  is  not  insolvent,  but 
finds  a  certain  section  or  branch  of  its  road  un. 
profitable,  the  right  to  abandon  that  portion  for 
that  reason  is.  so  far  as  actual  decisions  go,  some- 
what uncertain.  The  decisions  imply  that  such  an 
abandonment  cannot  be  allowed. 

In  Talcott  v.  Pine  Grove  Twp.,  1  FUpp.  145,  it  was 
said  ''  that  a  railroad  cannot  be  abandoned  after  it 
has  become  one  of  the  thoroughfares  of  the  coun- 
try, and  that  the  company  will,  by  proceedings  in 
behalf  of  the  state,  be  forced  to  continue  the  road 
and  perform  all  its  duties  to  the  public,  is  beyond 
question.**  This  was  said,  however,  not  by  way  of 
actual  decision  but  in  discussing  the  public  char- 
acter of  the  road  as  affecting  the  validity  of  town 
bonds  in  aid  of  the  road. 

In  State  v.  Sioux  Oity  ft  P.  R.  Ck>.,  7  Neb.  8S7.  It 
was  said  that  the  railroad  company,  which  had  re- 
oelved  a  land  grant,  **  unless  relieved  by  the  legls- 
lature,  must  conform  to  the  terms  and  conditions 
of  tbe  grant,  and  the  entire  line  must  be  kept  In 
running  order  and  operated,**  also  that  tbe  *'state 
may  compel  a  compliance  with  the  terms  of  the 
contract  by  mandamus,  or  other  appropriate 
remedy.**  This  was,  however,  said  in  a  suit  to 
quiet  title  and  cancel  a  patent  for  land  to  the  raU- 
road  company. 

In  People  v.  Albany  ft  V.  B.  Co.,  24  N.  Y.  261,  82 
f4L.R.A. 


Am.  Dea  286,  a  snit  for  speolflo  performance  was 
held  not  to  be  an  allowable  remed)'  to  compel  a 
railroad  company  to  restore  tbe  road,  when  it  bad 
torn  up  its  track  and  dlsmantli>d  its  road  with  in- 
tention to  abandon  it  and  this  was  tbe  extent  of 
tbe  decision,  b;it  a  majority  of  the  Justices  sitting 
In  the  case  ezprewed  the  opinion  that  tbe  remedy 
was  by  mandamus  or  Indictment,  or  at  the  clectloo 
of  the  people  by  proceedings  to  annul  the  exlai- 
ence  of  the  corporation. 

In  the  earliest  case  on  tbe  subject,  which  was  one 
respectinir  a  tram  road,  mandamus  was  issued  to 
compel  the  restoration  of  the  road  and  the  relay- 
ing Of  the  track,  where  the  company  bad  torn  up 
a  section  of  tbe  track  to  prevent  Its  use  by  col- 
lieries wbich  were  in  rivalry  of  business  with  others 
in  which  the  owners  of  tbe  road  were  interested. 
Tbe  chief  justice  said  *'  the  writ  should  be  to  rein- 
state and  lay  down  again,  but  not  to  maintain,  the 
tram  road.  Bex  v.  Severn  ft  W.  fi.  Co.  2  Bam.  ft 
Aid.  64S. 

It  seems  that  the  road  was  intended  for  use  by 
vehicles  of  others  as  well  as  for  those  of  tbe  rail- 
way company. 

¥niere  passenger  trains  had  been  disoontinued 
over  a  section  of  track  about  a  mile  and  a  half 
long  from  the  railroad  depot  to  a  dock,  where  con- 
nection was  made  with  steamesB  according  to  the 
course  of  travel  at  the  time  when  the  charter  q€ 
the  company  was  obtained,  and  the  railroad  oora- 
pany  undertook  to  justify  this  abandonment  of 
passenger  trains  over  that  part  of  its  track  by  a 
contract  with  another  railroad  ^company,  whioh 
was  evidently  intended  to  prevent  competition  bj 
tbe  boats,  mandamus  was  granted  to  compel  tho 
running  of  passenger  trains  over  this  track;  and 
the  court  regarded  the  deUnquenoy  of  the  oooa- 
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41  L.  R.  A.  SIT);   44  L.  R.  A.  2ft7,  ti92  j    45  U  R.  A.  937. 
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inma  Company,  durinc  tbe  year  1888,  con- 
structed its  line  of  road  from  Dodge  City,  in 
a  southwesterly  direction,  to  the  town  of 
Montezuma,  in  Gray  county,— a  distance  of 
twenty  six  miles.  At  no  time  has  the  road 
been  extended  further.  The  Montezuma  Com- 
pany never  equipped  its  road  with  cars  or 
engines.  From  the  time  of  completion  of  the 
load  until  May,  1898,  it  was  operated  by  the 
Montezuma  Company,  by  an  arrangement 
with  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  by  which  the  latter  com- 
pany was  to  run  its  trains  over  the  road  at 
a  cost  of  from  $18  to  $26  per  round  trip. 
During  the  year  1888,  all  of  the  capital  stock 
of  the  company,  amounting  to  40,000  shares, 
of  $50  each,  was  issued,  and  A.  T.  Soule, 
of  Rochester,  N.  T.,  became  the  owner  of 
88,000  shares,  which  he  owned  until  the  time 
of  his  death,  *in  1890,  since  which  time  his 
son,  Wilson  Soule,  has  been  the  owner  there- 
of ;  and  Fairy iew  township  became  the  owner 
of  278  shares  of  the  stock,  and  the  remaining 
1,722  shares  have  been  owned  and  held,  from 
that  time  until  the  present,  by  other  in- 
dividuals. The  total  receipts  from  sale  of 
stock  by  the  Montezuma  Company,  from  its 
organization  to  the  present  time,  are  $68,000. 
Fairview  township,  in  Ford  County,  through 
which  the  road  runs,  in  September,  1888,  &• 
came  the  owner  of  278  shares  of  the  stock  of 
the  Montezuma  Company,  and  has  ever  since 
been  the  owner  thereof,  by  issuing  its  bonds 
in  the  sum  of  $18, 900  to  the  Montezuma  Com- 
pany, on  the  completion  of  the  road  through 
the  township,  which  bonds  are  outstanding 
and  unpaid.  No  other  aid  was  furnished  the 
Montezuma  Company,  except  donations  by 
citizens  of  Dodge  City  In  the  amount  of  $800. 


The  company  exercised  the  right  of  eminent 
domain  along  the  entire  1  ine  of  i ts  road.  Tho 
cost  of  the  construction  of  the  road  was 
$266,000.  In  1888  the  Montezuma  Company 
became  indebted  to  A.  T.  Soule  for  $194, 888.  - 
55,  which  was  used  in  tiie  construction  of 
the  road :  and  afterwards,  in  1889,  1890,  and 
1891,  it  became  further  indebted  to  A.  T. 
Soule  and  Wilson  Soule  in  the  sum  of 
$88, 000.  These  sums  of  money  were  furnished 
at  yarious  times,  for  which  the  company  gave 
to  Soule  its  nineteen  promissory  notes,  ag- 
gregating these  sums ;  and  the  notes  not  being 
Said  on  the  7th  day  of  October,  1891,  the 
[ontezuma  Company,  to  secure  the  payment 
of  the  same  to  Wilson  Soule,  gave  him  its 
mortgage  upon  all  its  property,  described  as 
follows :  **  All  the  line  of  railway  owned  by 
the  par^  of  the  first  part  which  extends  from 
Dod^e  City,  Eas.,  to  Montezuma^  Kas.,  In- 
cluding the  roadbed,  ties,  and  rails  thereon, 
together  with  all  side  tracks,  depots  and  ap- 
purtenances thereto  in  anywise  appertaining 
or  belonging ;  to  have  and  to  hold  the  same, 
together  wiu  all  and  singular  the  tenements 
and  hereditaments  and  appurtenances  there- 
unto belonging  or  in  anywise  appertaining, 
foreyer."  On  the  19th  day  of  January,  1898, 
by  proceedings  in  the  district  court  of  Ford 
county,  Wilson  Soule  obtained  a  judgment 
against  the  Montezuma  Company  for  the 
amounts  secured  by  the  mortgage, .  and  a 
decree  foreclosing  the  mortgage,  and  an  order 
for  the  sale  of  the  property,  which  order  was 
executed  by  a  receiyer  appointed  by  the 
court.  The  sale  was  had  on  the  5th  day  of 
September,  1893,  and  the  defendant  B.  F. 
Kellogg,  who  purchased  for  the  defendant 
Wilson  Soule,   became  the  purchaser;  and 


pany  as  aflrflrravated,  rather  than  excused,  by  tbat 
contract.  It  was  said  tbat  tbe  company  wbicb  bad 
made  tbe  road  was  bouad  **  to  put  it  into  use,— 
eyery  material  part  of  it,— and  keep  it  in  uee  until 
dlscbarsred  by  the  legislature.'*  State  y.  Hartford 
ft  N.  H.  B.  Co.  29  Ck>Dn.  638. 

In  Com.  y.  Fitcbburg  R.  Co.,  12  Oray,  180,  it  is 
held  tbat  the  duty  of  a  railroad  company  is  not 
more  tban  to  meet  and  supply  the  public  wants, 
and  it  is  said  ^if  trains  run  at  reasonable  and  mod- 
erate fares  cannot  be  supported,  it  is  because  they 
are  not  needed.'* 

Mandamus  was  refused  in  that  case  to  compel 
tbe  running  of  passenger  trains  oyer  a  branch 
road,  on  wbicb  tbey  bad  been  dis^ntinued  after 
runninflr  them  for  a  time,  because  tbey  were  un- 
profitable. Tbe  court  said  in  this  case,  tbat  tbe 
qnestion  is  not  as  to  tbe  existence  of  the  duty,  but 
as  to  its  extent  and  qualifications. 

An  electric  street  railway  company,  which  bad 
pnrchaaed  the  road  of  a  former  company,  was 
compelled  by  numdamus  to  perform  the  duties  to 
the  public  which  grew  out  of  tbe  permission  to  use 
the  stieets  given  by  ordinance.  In  this  case  tbe 
court  says  it  was  **  not  seriously  contended  tbat 
tbewbole  line  is  unprofitable,**  but  tbe  company 
desired  to  cbange  its  line  for  one  tbat  was  more 
direct,  claiming  tbat  the  interests  of  tbe  company 
and  of  the  people  alike  required  tbe  change.  Pot- 
win  Place  ▼.  Topeka  R.  Co.  61  Kan.  009. 

A  receiyer  of  a  railroad  company  was  compelled, 
on  application  by  the  attorney-genenU,  to  repair 
and  operate  a  portion  of  a  railroad  which  he  bad 
abandoned.  The  decision  was  based,  not  only  on 
tbe  general  grround  tliat  tbe  exercise  of  the  fran- 
chise oouM  not  be  abandoned  oyer  any  portion  of 
24  L.aA. 


I  the  road,  but  also  that  the  company  had  reoeiyed  a 
land  grant,  by  acceptance  of  which  it  was  bound 
by  contract  to  operate  the  road,  farmers  Loan  A 
T.  Co.  y.  Henning  (Kan.)  17  Am.  L.  Beg.  N.  8. 268L 

Tbe  United  States  Supreme  Court  in  Union  Paa 
B.  Co.  y.  HaU,  01  U.  S.  818,  23  L.  ed.  428,  affirming 
Hall  y.  Union  Pao.  B.  Co.  8  DiU.  615;  United  States 
y.  Union  Paa  B.  Co.  4  Dill.  470,  upheld  a  mandamus 
to  compel  tbe  operation  of  a  railroad  as  a  contin- 
uous line,  and  on  the  relation  of  a  private  Indiyid- 
ual.  Bu  t  this  was  not  a  case  of  compelling  the  op- 
eration of  a  road  which  the  company  wished  to 
abandon,  but  merely  tbe  operation  of  the  whole 
road,  including  that  aaross  a  bridge,  as  a  contin- 
uous line. 

Tbat  a  railroad  may  be  compelled  by  mandamus 
to  reconstruct  and  operate  a  line  of  road  as  orig- 
inally laid  out  is  implied  in  another  decision  to  tbe 
effect  that  tbe  lessor  Is  a  necessary  party  to  such  a 
suit  against  tbe  lessee,  where  tbe  latter  has  changed 
the  line.  Chicago  ft  N.  W.  B.  Co.  y.  Crane,  128  U.  8. 
424, 28  L.  ed.  1064. 

A  mandamus  to  compel  the  continued  operation 
of  a  short  line  between  two  stations  was  denied, 
where  the  company,  by  consolidation,  had  obtained 
another  line  between  the  two  stations  wbicb  was 
only  two  miles  longer  but  passed  through  an  inter- 
mediate yiUage.  People  y.  Borne,  W.  ft  O.  B.  Co. 
108  N.  Y.  06. 

That  a  railroad  company  cannot  be  compelled  by 
any  court  sitting  In  a  state  to  operate  any  part  of 
its  line  outside  of  tbat  state,  unless  it  is  a  federal 
corporation  and  Jurisdiction  oyer  it  giyen  by  act 
of  congress,  is  decided  by  a  federal  court  la  Psople 
y.  Colorado  Cent.  B.  Co.  42  Fed.  Bep.  838. 

This  case  also  holds  that  a  lessee  of  the  road  ean- 


toe  order  ox  %he  court,  ot  tue  property  to  Jii. 
F.  Kellogg,  who  took  the  same  in  trust  for 
Wilson  Soule,  the  real  purchaser.  On  the 
2d  day  of  December,  1893,  Wilson  Soule  sold 
the  superstructure  of  the  road  to  the  Block- 
Pollak  Iron  Company,  with  the  understand- 
ing that  the  Block- Pol  lak  Iron  Company 
would  remove  the  same  from  the  roadbed.  In 
the  months  of  December  and  January,  work 
beini?  carried  on  until  the  10th  of  Januarj, 
the  Block-PoUak  Iron  Company,  through  its 
agents  and  employes,  G.  T.  Wisewell,  Barry 
Benjamin,  and  others,  tore  up  and  removed 
sixteen  miles  of  the  superstructure  of  the 
road,  commencing  at  Montezuma,  and  extend- 
ing eaet  to  a  point  two  miles  within  Fairview 
township.  Ford  county,  since  which  time  no 
effort  has  been  made  to  remove  the  road,  ex- 


drawn,  and  on  January  aso  a  large  number  oi 
teams  were  hired  to  haul  rails,  out  were  not 
used,  and  on  January  26  twelve  men  pulled 
spikes  for  half  the  day.  No  part  of  the 
superstructure  of  the  road  has  ever  been  rt- 
paired.  Before  any  of  the  road  was  taken 
up,  about  one  third  of  the  ties  were  in  a  de- 
fective condition,  and  if  the  road  were  lobe 
used,  ought  to  have  been  changed  at  onoe; 
the  other  two  thirds  ought  to  be  ch&nged 
within  the  next  three  vears.  The  estinuited 
cost  of  replacing  one  third  of  the  ties  woali 
be  $15,000.  In  Uking  up  the  road  the  tiei 
were  offered  for  two  cents  to  the  farmei*  for 
wood,  but  no  buyers  were  found,  and  thej 
were  left  upon  the  ground.  At  the  time  tlM 
road  was  constructed,  five  stations  were  ee- 
tablished,  namely,  Dodge  City  and  Onnd 


not  be  compelled  to  operate  it,  where  the 
void. 

If  a  railroad  company  has  neither  funds  nor  the 
means  of  niisiuff  funds  to  perform  the  servloe  re- 
Quired*  a  maodamus  to  repair  and  improve  a  por- 
tion of  Its  road  and  increase  pafisenflrer  service 
thereon  will  he  denied,  because  It  would  be  una- 
vallinir,  althouirh  the  court  says  this  rule,  possibly, 
mlffbt  not  apply  if  the  defendant  had  willfully  and 
wronirf ully  put  it  out  of  its  power  to  perform  the 
act  required.    Ohio  k  M.  B.  Ca  v.  People,  UO  111* 

no. 

Althouflrh  upon  the  admitted  facts  of  the  case  the 
oompany  was  clearly  guilty  of  a  violation  of  duty 
in  not  keeplnir  its  road  in  a  proper  state  of  repair 
and  a  safe  condition,  the  court  held  that  If  the 
company  was  wholly  unable  to  discharge  the  duties 
It  owed  to  the  public,  and  which  the  law  had  im- 
posed upon  it,  a  proceeding  in  the  nature  of  a  quo 
warranto  was  the  proper  remedy  and  not  man- 
damus. 

It  is  also  said  to  be  of  doubtful  propriety  to  make 
the  order  so  general,  where  it  was  to  put  the  road 
**ln  a  good,  safe,  and  suitable  condition.** 

The  oessatlon  of  operation  of  a  railroad  because 
of  a  strike  of  Itn  employ^  is  not  excusable,  if  the 
failure  to  operate  the  road  is  due  merely  to  the  re- 
fusal of  The  oompany  to  pay  sufficient  wages  to  ob- 
tain employ^.  But  the  court  says  it  would  be  a 
different  case.  If  it  were  shown  that  the  strike  had 
been  caused  or  compelled  by  some  Illegal  combina- 
tion or  organized  body  which  held  an  unlawful 
control  of  the  actions  of  the  employes,  and  sought 
through  them  to  enforce  its  will  upon  the  com- 
pany, and  that  the  company  in  resisting  such  un- 
lawful efforts  had  refused  to  obey  unjuet  and  ille- 
gal dictation  and  had  used  all  the  moans  in  their 
power  to  employ  other  men  m  sufficient  numbers 
to  do  the  work.  People  v.  New  York  Cent.  A  H.  B. 
B.  Co.  28  Hun,  64& 

Mandamus  was  denied  on  the  ground  that  there 
was  a  complete  remedy  by  injunction,  where  a  cit- 
isen  applied  for  mandamus  ^o  compel  a  railroad 
company  to  run  its  own  road,  where  a  rival  and 
competing  company  was  operating  it  in  violation  of 
statute.  State  v.  Manchester  A  L.  Railroad,  62  N* 
H.88. 

IncreoMd  faeUitiei. 

Mandamus  to  compel  increased  facilities  for  pas- 
senger travel  was  denied  in  People  v.  Long  Island 
R.  Go.,  81  Hun,  12&,  where  the  company  was  run- 
ning one  train  each  way  daily,  and  the  quantity  of 
service  was  not  prescribed  by  law. 

In  respect  to  compelling  Increased  facilities  for 
travel,  it  is  said  in  Ohio  ft  M.  R.  Co.  v.  People,  120 
111.  200:  '*It  is  believed,  however,  no  case  can  be 
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found  which.  In  the  absence  of  a  statutory  require- 
ment, has  gone  to  the  length  of  holdmg  that  a  rail- 
way company  may  be  compelled,  by  mandamus,  to 
Increase  the  number  of  trains  on  its  road,  or  tor  ron 
dally  a  particular  number  of  trains  over  its  road; 
and  we  are  satisfied  that  there  Is  no  common-law 
authority  for  making  such  an  order.  Of  oourse. 
where  the  charter  of  the  company  expressly  re- 
quires that  not  less  than  a  given  number  of  trains 
shall  be  run  daily,  the  oompany  may  be  compelled, 
by  mandamus,  to  perform  this,  like  any  other  spe- 
dflc  duty  enjoined  by  its  charter  or  by  other  sta^ 
utory  provision.** 

Compaiing  wm^MMm  ^  roaOL 
The  power  to  compel  a  railroad  oompany  to  build 
its  road  In  the  first  instance  after  It  has  obtained  a 
charter  permitting  it  to  build  the  road  has  been  bat 
Uttle  discussed  by  courts  in  this  country. 

In  State  v.  Southern  Minnesota  R.  Oo^  18  Minn. 
40,  mandamus  to  compel  the  building  of  a  road  to 
a  certain  point  was  denied  on  the  ground  that  there 
was  no  legal  obligation  to  complete  the  road  to  that 
point  under  statutes  empowertng  the  oompany  to 
build  it,  and  making  a  grant  of  lands  to  aid  in  the 
construction. 

In  England,  the  earlier  decisions  prooeeded  on 
the  theory  that  a  railroad  company  by  obtaining  a 
charter  became  under  contract  obligation  to  build 
the  road.  Reg.  v.  Bastem  Oouoties  R.  Co.  10  Ad.  * 
Bl.  681, 2  Perry  ft  D.  (MS,  1  Railway  Gas.  fiO»;  Beg. 
V.  Bristol  ftB.R.0o.4Q.  B.16S,8  Gale  &  D. 8M. 
8  RaUway  Gas.  483.  U  L.  J.  Q.  B.  106, 7  Jur.SSS;  Reg. 
V.  York  ft  N.  B.  R.  Oo.  16  Q.  a  886;  Reg.  v.  Great 
Western  R.  Co.  1  EL  ft  BL  868, 16  Bog.  L.  &  Bq.  341. 
Reg.  V.  Lancashire  ft  Y.  R.  Co.  16  Eng.  L.  &  Bq.  887, 
lBl.ft  BL  228,  7  Railway  Gas.  866.  28  L.  J.  Q.B.  287, 
7  Jur.  68:  Reg.  v.  York  ft  N.  M.  B.  Go.  1  BL  &  BL  178. 

16  Eng.  L.  ft  Eq.  899. 

But  this  doctrine  was  overthrown  and  the  earlier 
cases  disapproved  in  York  ft  N.  M.  R.  Go.  v.  Beg*.  1 
EL  ft  BL  868. 18  Eng.  L.  ft  Bq.  190, 88  L.  J.  Q.  B.  223. 

17  Jur.  690, 7  Bailway  Gas.  460;  and  Great  Western 
B.  Go.  V.  Reg.,  1  EL  ft  Bl.  874. 16  Jur.  675,  which  de- 
cide that  merely  empowering  a  company  to  build 
a  railroad  did  not  create  any  implied  contract  or 
obligation  to  build  It.  and  that  by  building*  a  part 
of  the  road,  it  did  not  bind  itself  to  complete  it 

It  will  be  somewhat  strange  If  the  law  on  the 
subject  of  compelling  the  operation  of  railroads 
and  portions  of  railroads  when  corporations  may 
desire  to  abandon  them  is  not  much  more  fully  de- 
veloped by  decisions  In  coming  years  as  It  has  been 
thus  far  one  of  the  least  developed  branches  of  the 
law  of  corporations,  while  the  constant  and  great 
Increase  of  railroads  will  naturally  furnish  cases  of 
this  kind  for  decision,  B.  A.  B. 
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View,  in  Ford  county,  and  Ensign,  Maoomb, 
and  Montezuma,  in  Gray  county.  At  that 
time  Montezuma  had  about  seventy* five  in- 
habited houses,  among  which  were,  in  opera- 
tion, Ave  or  six  stores,  two  hotels,  two  livery 
.-stables,  one  bank,  printing  office,  postoffice, 
jtnd  other  small  busioess.  Ensign  was  a  place 
of  about  a  half  dozen  houses,  including  one 
-store  and  postoffice.  Orand  View  and  Macomb 
were  no  towns  at  that  time  or  afterwards; 
'but  a  postoffice  was  established  at  Macomb, 
which,  in  1892,  was  discontinued  by  the 
Yovernment.  In  December,  1898,  more  than 
£alf  the  houses  had  been  removed  from  Monte- 
zuma, and  the  population  had  been  reduced 
to  less  than  twenty-five.  No  business  was 
'Carried  on  there,  except  one  i^eneral  store, 
with  postoffice ;  and  at  that  time  Ensign  was 
deserted,  and  no  business  whatever  was  car- 
ried on  there,  except  a  postoffice.  The  road 
^as  operated  from  September  5,  1888,  to 
October,  1890,  by  running  one  train  a  day  a 
around  trip  over  the  road,  six  days  each  week ; 
«nd  from  that  time  until  May,  1893,  by  run- 
nihg  one  train  a  round  trip  each  day,  for 
three  days  each  week.  The  total  earnings  for 
the  year  ending  June  80,  1889,  were  $1,981.- 
liS;  operating  expenses,  $5,940.53, — making 
A  deficit  of  $3, 959. 25.  The  total  freight  eam- 
ings  for  the  vear  ending  June  80,  1890, 
1$2, 011.60 ;  total  passenger  and  mail  earnings, 
$2, 463. 47.  Total  earn ings,  $4, 475. 07 ;  opera- 
ting expenses,  $14,447.49,— making  a  deficit 
of  $9,972.42.  The  total  freight  earn  ings  for 
the  year  ending  June  30,  189f,  $919.55;  pas- 
senger and  mail  earnings  $1,016.56.  Total 
earnings,  $1,986.11 ;  operating  expenses,  $8,- 
026. 36,  —making  a  deficit  of  $6, 090. 24.  Total 
•earnings  for  vear  enc^ng  June  30,  1892,  were, 
freight  earnings  $2,590.21;  passenger  and 
tnail  earnings,  $959.04,  total  earnings,  $3,- 
-549. 25 ;  operating  expenses,  $7, 790. 67, — mak- 
ing a  deficit  of  $4, 151. 42.  Total  earnings  for 
the  :^ear  ending  June  80,  1893,  were,  freight 
^earnings,  $4, 906. 50 ;  passenger  and  mail  earn- 
ings, $874.47.  Total  earnings,  $5,780.97; 
operating  expenses,  $8,024.55,— making  a 
deficit  of  $2,243.58.  Jn  operating  expenses 
sie  includ^  all  other  expenses  incurred  by 
the  company  in  connection  with  the  main- 
tenance and  operation  of  the  road,  except  the 
taxes  of  1891  and  1892,  which  have  been  on 
an  average  $2, 800  per  year.  During  the  four 
jears  of  the  operation  of  the  road,  the  total 
amount  (which  is  included  in  the  expense 
item)  paid  to  the  officers  and  employes  is 
^$12, 097.63,  making  an  average  of  $3,024.38 
a  year.  The  Rock  Island  (S)mpany  has  a 
branch  of  its  road  at  Dodge  City,  and  the 
fluperintendent  of  that  company  testified 
^that  the  Hock  Island  road  is  better  situated 
to  operate  the  Montezuma  road  than  any  other 
•company,  and  that  his  company  would  not 
take  the  road  as  a  gift  and  operate  it :  that  it 
would  cost  nearly  as  much  to  keep  the  road 
in  repair  to  operate  it  three  months  of  the 
year  as  if  it  were  operated  all  the  time,  ex- 
cept as  to  the  rails.  **  M.  A.  Lowe,  the  gen- 
eral attorney  for  the  Rock  Island  Company, 
also  testified  **  that,  in  his  opinion,  the  Monte- 
zuma road  could  not  be  operated  as  an  inde- 
pendent line  to  pay  operating  expenses,  not 
including  taxes,  and  that  the  Rock  Island 
-84  L.  R.  A. 


Company  could  not  operate  it  so  as  to  mak« 
it  pay  operating  expenses,  and  that  his  com- 
pany could  not  afford  to  take  the  road  as  a 
gift  and  operate  it  for  the  period  of  five 
years."  He  further  testified  **that  the  Rock 
Island  Company  had  better  facilities  lor 
operating  the  road  than  any  other  company, 
and  that  his  company  could  not  keep  it  in 
repair  and  operate  it  without  absolute  loss ; 
that  the  revenues  to  be  derived  from  the 
Montezuma  road  would  not  pay  operating 
expenses,  not  taking  into  account  the  repairs 
of  the  road  and  taxes. "  The  testimony  of  H. 
R.  Nickerson,  superintendent  of  the  Atchison 
Company,  shows  that  the  cost  of  maintaining 
the  tracf  of  one  of  the  railroads  in  the  western 
part  of  the  state,  under  his  supervision,  and 
similar  to  the  Montezuma  Railway,  is  from 
$111.81  to  $132  per  mile  each  year,  and  that 
these  figures  are  below  the  actual  require- 
ments of  proper  maintenance.  The  proposed 
offer  of  fifteen  business  men  near  Dodge  City 
to  operate  the  railway,  if  they  can  acquire  it 
by  gift  or  otherwise,  if  the  track  were  relaid, 
is  more  visionary  than  practicable.  All  that 
they  are  willing  at  present  to  subscribe  or 
offer  towards  the  operation  is  $8,000.  If  the 
road  were  in  the  same  condition  it  was  before 
any  of  the  track  was  torn  up,  it  would  cost 
$15,000  to  put  it  in  reasonable  order  for  mere 
operation,  and  then  cars  and  engines  would 
have  to  be  purchased  at  a  larj^e  additional  ex- 
pense. $3,000  is  an-  insignificant  sum  with 
which  to  commence  the  operation  of  such  a 
road.  It  appears,  further,  from  the  evidence 
of  the  representative  of  these  persons,  that 
they  might  not  be  willing  to  operate  the  road 
If  the  loss  were  $1,000  a  year.  The  evidence 
conclusively  shows  that  the  deficit  in  the 
operation  of  the  road  was  a  much  larger 
amount  than  that,  and  therefore  the  proposi- 
tion amounts  to  little,  if  anything, — nothing 
substantial.  There  is  really  no  showing 
made  that  the  public  is  sufficiently  interested 
in  the  operation  of  the  road  to  pay  all  of  the 
expenses  lor  so  doing. 

Met8r$,  John  T.  Little,  Atty-Oen,,  B*  F. 
Milton*  and  Milton  Brown  for  plaintiff. 

Me$9r$,  Sntton  &  MeOarry  for  defend- 
ants. 

HortoDt  Oh.  J.,  delivered  the  opinion  of 
the  court: 

This  proceeding  has  been  commenced  in 
this  court,  not  for  the  purpose  of  compelling 
the  Dodge  City,  Montezuma  &  Trinidad 
Railway  Company,  or  any  of  the  defendants, 
to  operate  the  line  of  that  railway  in  Ford 
and  Oray  counties,  or  any  part  thereof,  but 
merely  to  require  the  defendants  to  repair  and 
relay  certain  portions  of  the  track  and  road- 
bed of  the  railway  company.  A  railway 
company  may  be  compelled  by  mandamus  to 
perform  the  public  duties  specifically  and 
plainly  imposed  upon  the  corporation ;  and 
therefore  we  have  no  doubt  of  the  power  of 
this  court  in  a  proper  case  to  compel  a 
company  to  operate  its  road,  and  for  that 
purpose  to  compel  the  replacement  of  its 
track,  torn  up  in  violation  of  its  charter. 
State  V.  Missouri  Pae.  H.  Co.  33  Kan.  176; 
Pifiwin  Place  v.   Topeka  B,  Co.  51  Kan.  009 ; 


Barn.  &  Aid.  646.  But  the  granting  or  a 
writ  of  mandamus  rests  somewhat  in  the  dis- 
cretion of  the  court.  Potmn  Place  v.  Tapeka 
B.  Co.  tupra.  The  Montezuma  Railway 
Company  is  insolvent.  It  has  no  cars  or  en- 
ff  Ines.  its  line  of  road  has  not  been  operated 
for  many  months.  The  road  cannot  be  op- 
erated except  at  a  great  loss.  The  railway 
company  is  not  liable  to  operate  it,  and  has 
no  funds  or  property  which  can  be  applied  to 
the  payment  of  operating  expenses.  A.  T. 
Soule,  the  promoter  of  the  railway  company, 
has  expended  over  $200,000  in  the  construc- 
tion and  operation  of  the  road  without  any 
returns.  All  of  its  property  was  sold,  or  at- 
tempted to  be  sold,  to  the  Block-Pollak  Com- 
pany, for  $25,000  only.  The  venture  of  the 
promoter,  A.  T.  Soule  has  been  very  unsuc- 
cessful to  him.  His  experience  and  that  of 
the  other  parties  investing  in,  constructing, 
and  operating  this  railway  have  been  most 
unfortunate.  No  one  connected  with  the 
railway  corporation  has  realized  any  personal 
benefit  from  anv  bond,  mortgage,  or  subsidy 
of  the  load,  llie  Rock  Island  road,  which, 
by  an  arrangement  with  the  Montezuma  Com- 
pany, ran  its  trains  over  the  road  from  the 
time  of  its  completion  until  May,  1893,  and 
which  has  better  facilities  for  operating  the 
road  than  any  other  company  or  person,  will 
not  take  the  road  as  a  gift  and  operate  it. 
It  seems  to  be  conclusively  shown  that  all 
the  receipts  to  be  derived  irom  operating  the 
road  will  not  pay  the  operating  expenses,  not 
taking  into  account  the  repairs  of  the  road 
and  the  taxes.  The  contention  on  the  part 
of  the  plaintiffs  is  that  as  the  railway  was 
sold  to  E.  F.  Kellogg  for  Wilson  Soule  by 
a  receiver,  and  not  by  the  sheriff  of  Ford 
county,  the  sale  is  absolutely  void.  If  this 
be  true,  then  there  is  no  legal  duty  upon  the 
part  of  Wilson  Soule  to  repair  or  operate  the 
road*    If,  however,  the  sale  is  not  absolutely 


son,  ought  to  be  compeiiea  to  operate  Xii» 
road.  The  Block-Pollak  Iron  Company  can- 
not, under  its  conditional  purchase  of  the- 
superstructure,  be  compelled  to  repair  or 
operate  the  road.  There  is  no  legal  duty 
upon  any  of  the  other  defendants  to  repair 
the  road.  Therefore,  the  question  is  whether 
the  court  will  compel,  or  attempt  to  compel, 
the  railway  qompany — a  bankrupt  corpora- 
tion—to relay  the  track  and  repair  the  road- 
bed. The  court  will  not  make  a  useless  or 
futile  order.  It  will  not  do  a  vain  thing. 
The  order  prayed  for  should  only  be  issued 
in  the  interest  of  the  public.  If  the  track  1» 
replaced,  there  is  no  reasonable  probability 
that  the  road  will  be  or  can  be  operated.  LT 
a  railway  will  not  pay  its  mere  operating  ex- 
penses, the  public  has  little  interest  in  the- 
operation  of  the  road,  or  in  its  being  kept  in- 
repair.  Morawetz,  Priv.  Corp.  1119;  C%wn. 
V.  FitMurg  B,  Co,  12  Gray,  108 ;  Ohio  A  M. 
B.  Co,  V.  Aopfo,  120  111.  200;  P«>pfo  t.  AU 
hany  dt  V.  B.  Co.  24  N.  Y.  261,  82  Am. 
Dec.  295.  The  average  life  of  cedar  ties — 
the  kind  used  on  this  road — is  from  three  to» 
five  years.  All  the  ties  laid  in  1888  will 
soon  be  so  much  decayed  as  to  be  worthless. 
A  large  part  were  worthless  when  the  track 
was  taken  up.  If  the  track  were  relaid,  the- 
road  would  be  in  no  reasonable  condition  to- 
be  used,  unless  new  ties  were  furnished,  and 
these  in  a  few  years  would  again  become  de- 
cayed and  useless.  The  use  of  the  road  waa 
abandoned  before  any  part  of  the  track  was-  ' 
torn  up.  If  the  track  were  replaced,  it 
would  be  of  no  immediate  public  benefit, — 
possibly  of  no  future  benefit, — because,  if  the 
railway  is  not  operated,  the  mere  existence 
of  a  road,  not  in  use,  is  not  beneficial  to  any 
one. 

Th£  peremptory  writ  prayed  far  will  be  cte-^ 
nied,  with  costs. 

All  the  Justices  concur* 


INDIANA  SUPREME  COURT. 


Elizabeth  BARNARD  etal,  AppU., 

V, 

Sarah  M.  SHIRLEY. 

(....Ind. — ) 

1.  One  who  sinks  an  artesian  well  up- 
on his  own  land  and  nses  the  water  to 
bathe  the  patients  in  a  sanitarium  or 

hospital  erected  by  him  on  said  premiseB  is  not 


liable  to  injunction  and  damages  for  anowtngr  f he- 
water  to  flow  into  a  natural  watercourse  of  a 
basin  in  wbicb  tbe  weU  is  situated  and  which  ia 
the  only  praoUoable  outlet  for  tbe  flow  from  such 
well,  if  the  owner  Is  free  from  neifrligenoe  or 
malice  and  uses  due  care  In  aroidlng  injury  to  his- 
neighbors. 

On  RehearintK 

8.  A  statute  forbidding^  reversal  of  ^ 
Judpnent  when  it  shall  appear  that 


NOTB.— Some  novel  questions  are  raised  or  susr- 
gested  by  the  above  case.  One  is  as  to  the  ease- 
ment of  flow  over  lower  nrrounds  or  to  Increase  a 
natural  stream,  in  the  dlscharsre  of  water  artlfl- 
dally  raised  from  the  interior  of  the  earth.  Tbis 
does  not  eeem  to  have  t)een  dlsouaeed  in  this  case. 
Another  question  which  is  the  one  chiefly  pre- 
sented in  tbis  case  is  that  respectinflr  tberi^rhtto 
pollute  a  stream  by  use  for  bathiogr  in  asanicarlum 
or  hospital.  This  naturally  falls  Into  the  question 
of  reasonablenen  of  use  within  the  existing  dr- 
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curastances  and  conditions.  Tbe  determination  of 
tbis  is  a  practical  question  of  the  highest  impor- 
tance in  many  cases. 

For  pollution  by  minlntr  operations,  see  fwte  to- 
Drake  v.  Lady  Ensley  Goal,  Iron  ft  B.  Co.  (Ala.) 
ante,  61. 

See,  RS  to  pollution  generally.  Helfrich  ▼.  Gatons- 
vine  Water  Ck>.  (Md.)  13  L.  R.  A.  117.  and  note; 
Barton  v.  Union  Cattle  Co.  (Neb.)  7  L.  R.  A.45T,. 
and  note ;  Chapman  y.  Bochester  (S.YjlL,BLA^ 
296,  and  Tiots. 
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tlie  merits  of  tte  ease  hare  been  Iklrlar 
tried  and  determlDed  cannot  be  applied  in  ease 
of  the  erroneous  sustaininK  of  a  demurrer  to  the 
afflrfaiatlve  matter  In  a  parasraph  of  answer 
when  the  effect  waa  to  exclude  evidence  of  the 
matters  therein  alleged,  so  that  it  is  impoesible 
to  determine  from  the  record  how  far  defendant 
was  prejudiced  by  the  rulinflr. 
8.  One  whose  demorrer  has  been  sus- 
tained cannot  for  the  purpose  of  sustaining 
the  Judfrment  challenfre  the  truthfulness  of  the 
■tatements  in  the  pleadings  demurred  tOi» 

(JuneOilMO.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Morgan  County  en- 
joining her  from  permittiDg  the  water  from  a 
medicinal  artesian  well  to  flow  into  a  stream 
running  through  complainants'  premises,  the 
effect  of  which  was  alleged  to  be  the  pollution 
of  the  water  of  the  stream.    Reversed, 

The  facts  are  stated  in  the  opinions. 

Messrs,  Jordan  &  Mathews  and  W.  IL 
Harrison  for  appellants. 

Mr.  W.  &•  Shirley  for  appellee. 

Howardt  Jl,  delivered  the  opinion  of  the 
court: 

Since  Ifay,  1886,  the  appellee  has  been  the 
owner  of  certain  lots  and  lands  in  and  ad- 
joining the  city  of  Martinsville,  occupied 
by  her  as  a  farm.  Appellants  are  the  own- 
ers of  certain  lots  in  the  city  of  Martins- 
Tille,  adjoining  the  lands  of  appellee.  Dur- 
ing the  years  1887  and  1888,  a  well  was 
drilled  upon  appellants'  lots  to'the  depth  of 
800  feet,  in  search  of  gas.  Instead  of  gas,  a 
large  volume  of  water  flowed  from  the  well, 
and  has  so  continued  to  flow  ever  since. 
The  water  having  been  found  by  analysis  to 
possess  curative  properties  for  certain  dis- 
eases, appellants  erected  a  bathhouse  upon 
their  said  lots,  to  be  used  for  bathing  per- 
sons afflicted  with  diseases  who  might  be 
benefited  by  the  artesian  waters.  On  the  16th 
day  of  September,  1889,  the  appellee  filed 
her  complaint  against  appellants  in  the  Mor- 
gan circuit  court,  Alleging  that  appellants, 
after  using  said  artesian  water  in  bathing 
the  bodies  of  diseased  persons,  the  same  hav- 
ing all  manner  of  diseases,  including  syphi- 
lis, and  after  said  water  has  become  befouled 
and  polluted  thereby,  caused  the  same  to  be 
conveyed  in  a  tile  ditch  under  ground,  con- 
structed by  them,  to  the  lands  of  appellee, 
causing  such  water  to  flow  upon  and  over  the 
lands  of  appellee  and  into  a  natural  stream 
of  water  running  thereon,  causing  said  nat- 
ural stream  of  water  to  become  befouled  and 
polluted  thereby,  exposing  the  same  to  the 
stock  pasturing  and  feeding  upon  appellee's 
said  land  where  said  stock  is  accustomed  to 
run,  feed,  and  pasture,  such  as  milch  cows, 
horses,  and  hogs,  and  the  same  drinkine  said 
water  in  Its  befouled  and  polluted  condition 
as  aforesaid.  That  said  stream  of  water  is  a 
small  spring  branch  of  pure  water,  having 
its  source  in  springs  about  one  mile  from 
appellee's  land,  and  confined  in  a  small 
channel  upon  appellee's  land,  and  passing 
through  appellee's  land  the  distance  of  fiftv- 
three  rods,  and  having  no  outlet,  but  sink- 
ing into  the  lands  of  appellee  and  others  be 
24  L.  R.  A. 


low.  Thai  said  artesian  water,  in  its  pol- 
luted condition,  so  caused  by  appellants  as 
aforesaid,  and  so  caused  to  flow  upon  appel-  . 
lee's  land,  accumulates  in  great  ponds  of 
water  upon  appellee's  said  premises,  becom- 
ing polluted  and  stagnant  thereon,  to  the 
ffreatand  irreparable  damage  of  appellee  and. 
her  said  land,  and  to  the  stock  pasturing  and. 
feeding  thereon ;  also  endangering  the  health- 
of  persons  living  upon  said  land  and  drink- 
ing the  milk  uom  said  cows.  That  said 
mineral  water  from  said  artesian  well  never 
at  any  time  flowed  upon  appellee's  land  and 
into  said  stieam  of  water,  by  percolation  or 
otherwise,  until  the  same  was  caused  to  flow 
thereon  and  therein  by  appellants  in  manner 
as  aforesaid.  Concluding  with  a  demand  for 
damages  in  the  sum  of  fl,000,  and  praying 
that  appellants  be  forever  enjoined  from 
causing  and  permitting  said  water  from  said 
well  to  run  upon  and  flow  over  the  lands  of 
appellee,  and  into  said  stream  of  water,  and 
for  other  proper  relief.  A  demurrer  having 
been  overruled  to  this  complaint,  appellants 
answered  by  general  denial,  and  also  by 
special  plea.  There  was  a  motion  to  strike 
out  parts  of  the  special  answer,  which  motion 
was  sustained.  A  demurrer  was  afterwards 
filed  to  the  second  paragraph  of  the  answer, 
which  was  sustained.  Appellants  moved  for 
a  jury  to  try  the  cause,  and  also  moved  for 
a  jurv  to  answer  questions  of  fact,  both  of 
which  motions  were  overruled.  To  all  of 
these  rulings  appellants  duly  excepted.  The 
cause  was  submitted  to  the  court,  and  the 
court,  having  heard  the  evidence,  found  for 
the  appellee,  assessing  her  damages  in  the 
sum  01  $50,  and  appellants  were  "enjoined 
from  causing  or  permitting  the  water  of  the 
artesian  well  which  shall  nave  been  used  at 
their  sanitarium  and  bathhouse  ...  in 
bathing  or  washing  persons  afflicted  with 
syphilis  or  other  infectious  ailment  or  dis- 
order to  flow  into  said  branch  or  stream,  or 
over  and  upon  the  lands  of  plaintiff,  .  .  . 
and  are  further  enjoined  and  restrained  from 
polluting  or  corrupting  the  water  from  said 
well  which  may  be  left  by  them  to  flow  into- 
said  branch  and  stream  in  such  manner  that 
the  water  of  said  branch  and  stream  other 
than  that  fiowing  from  said  well  may  be  ren- 
dered dangerous  or  injurious  to  live  stock." 
A  motion  for  a  new  trial  was  overruled. 

Various  errors  are  assigned  and  discussed, 
but  the  controlling  questions  in  the  case  arise- 
under  the  ruling  of  the  court  in  sustaining 
the  demurrer  to  the  second  paragraph  of  the 
answer.  This  paragraph  of  answer,  omit- 
ting the  parts  stricken  out  as  not  material, 
or  as  being  such  as  might  have  admitted  of 
proof  under  the  general  denial,  is  as  follows: 
"For  further  answer  they  [appellants]  say 
that  the  stream  of  natural  water  set  forth  in 
plaintiff's  complaint  is  a  small  stream  and 
branch,  which  fiows  from  sources  northeast 
of  the  citv  of  Martinsville,  thence  southward 
to  near  the  center,  north  and  south  of  said 
city,  thence  westward  across  said  city,  thence 
south  to  and  across  plaintiff's  said  land,  and 
has  so  flowed  for  many  years  prior  to  plain- 
tiff's having  any  interest  in  said  land.  That 
the  said  well  from  which  said  waters  flow 
upon  the  said  lots  of  defendants  was  dug  and« 


Martinsville,  with  the  assent  and  approval 
of  plaintiff.  That  the  only  means  or  way  of 
•escape  of  said  water  is  in  and  along  said 
branch  over  the  said  lands  of  plaintiff.  That 
for  more  tlian  one  year  after  the  said  well 
was  so  dug  and  bored  the  waters  therefrom 
flowed  from  defendants'  said  lots  into  said 
branch  by  open  ditches,  and  were  so  caused 
to  flow  by  the  said  association  of  persons 
who  dug  and  bored  the  same,  and  without 
objection  by  plaintiff,  and  with  her  ac- 
quiescence. That  thereupon  and  thereafter, 
upon  testing  said  waters  by  scientific  analy- 
-sis,  by  drinking  and  using  the  same  in  baths, 
they  were  found  to  be  of  "great  value,  and  to 
have  highly  curative  properties,  and  to  be 
of  great  service  and  value  in  healing  persons 
aflBicted  with  various  disorders,— rheuma- 
tism, neural eia,  Irldney  affections,  paralvsis, 
and  many  other  disorders ;  wliercupon  defend- 
ants erected  a  bathhouse  to  utilize  said  wa- 
ters for  the  benefit  of  all  persons  so  afflicted 
upon  their  said  lots  at  a  cost  of  ten  thousand 
dollars,  and  have  treated,  benefited,  and  cured 
hundreds  of  persons  from  all  parts  of  the 
country  so  afflicted  as  aforesaid,  and  are  still 
engaged  at  their  said  bathhouse  in  heal  in  cr 
and  curing  such  sick  and  afflicted.  That  in 
erecting  said  bathhouse  and  in  using  said 
waters  of  said  artesian  well  for  the  healing 
of  persons  as  aforesaid,  and  in  all  defendants 
did  in  the  use  of  said  waters  and  the  drain- 
ing the  same  away,  as  complained  by  said 
plaintiff,  said  defendants  used  all  proper  and 
possible  care  to  avoid  injury,  damage,  or 
inconvenience  to  said  plaintiff  and  all  others, 
and  only  did  such  acts  as  were  proper  and 
necessary  to  be  done  in  the  use  of  said  wa- 
ters for  the  purposes  aforesaid.  That  said 
plaintiff  stocd  by  and  assented  to  and  ac- 
quiesced in  the  said  expenditure  of  said  sum 
in  the  erection  of  said  bathhouse  by  defend- 
ants. That,  after  so  erecting  said  bathhouse, 
defendants  placed  under  ground  a  drain, 
made  of  porous  tile,  to  convey  the  surplus 
water  from  said  artesian  well  under  ground 
to  tlie  branch  above  plaintiff*s  land,  because 
the  said  branch  was  the  onl^  natural  and 
only  convenient  outlet  for  said  water,  and 
did  not  thereby  materially  increase  the  flow 
of  water  in  said  branch.  ''^ 

The  question  presented  for  decision  is  new 
in  this  state,— whether  one  who  sinks  an  ar- 
tesian well  upon  his  own  land,  and  uses  the 
water  to  bathe  the  patients  in  a  sanitarium 
or  hospital  erected  by  him  on  said  promises, 
is  liable  to  injunction  and  damages  for  al- 
lowing the  water  to  flow  into  a  stream  which 
is  the  natural  watercourse  of  the  basin  in 
which  the  artesian  well  is  situated,  the 
owner  being  free  from  negligence  or  malice, 
and  using  all  due  care  in  avoiding  injury 
to  his  neighbor.  In  a  Pennsylvania  case  the 
plaintiff  was  the  owner  of  property  on  one 
side  of  a  street,  and  brought  an  action  for 
damages  for  alleged  injury  to  his  property 
by  the  defendant  company,  which  had  con- 
structed its  elevated  road  on  its  own  land, 
on  the  other  side  of  the  street.  It  was  al- 
leged that  the  noise,  dust,  smoke,  and  cin- 
ders, and  the  constant  jar  of  passing  trains, 
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m  that  case  premised  that  under  the  consti- 
tution of  Pennsylvania  the  company  would 
only  be  liable  if,  under  the  same  circum- 
stances, an  individual  would  be  liable  at 
common  law,  and  held  that  in  case  a  natural 
person  were  operating  the  road  under  the  same 
circumstances  he  would  not  be  responsible  in 
damages,  for  the  reason  that  he  would  have 
a  ri^ht  to  the  reasonable  use  and  enjoyment 
of  his  property ;  and  if  in  such  use,  without 
negligence  or  malice  on  his  part,    a  loss 
should  unavoidably  fall  upon  his  neighbor, 
he  would  not  be  liable  therefor.     No  princi- 
ple of  law  is  better  settled  than  that  a  man 
has  the  right  to  the  lawful  use  and  enjoy- 
ment of  his  own  property,  and  that  if,  in  the 
enjoyment  of  such  right,  without  negligence 
or  malice,  an  inconvenience  or  loss  occurs  to 
his  neighbor,  ft  is  a  wrong  for  which  tliers 
is  no  liability.    This  must  be  so,  or  every 
man  would  be  at  the  mercy  of  his  neighbor 
in  the  use  and  enjoyment  of  his  own.     No 
man  is  answerable  in  damages  for  the  reason- 
able exerciss  of  a  right,  where  it  is  accom- 
panied by  a  cautious  regard  for  the  rights 
of  others,  where  there  is  no  just  ground  for 
the  charge  of  negligence  or  unskill fulness, 
and  where  the  act  is  not  done  maliciously. 
Panton  v.  HoUand,  17  Johns.  99,  8  Am.  Dec. 
369.     We  need  not  consume  time  by  further 
citation  of  authorities  for  so  plain  a  propo- 
sition.   It  is  settled  law.    It  is  true  that  this 
principle  is  qualified  to  a  certain  extent.     A 
man  may  not  carry  on  a  business  which  poi- 
sons the  air  and  renders  it  unliealthy  m  a 
thickly  populated  neighborhood,  and  espe- 
cially in  the  center  of  a  large  city.    So  estab- 
lishments  which  involve  danger,  as  powder 
mills  and  certain  kinds  of  manufactories, 
must  seek  a  secluded  place,  where  as  few 
persons  may  be  inconvenienced  as  possible. 
These  exceptions  to  the  general  rule  are  well 
established.     But  the  ^reat  interests  of  man- 
kind must  go  on   unhampered.     Railroads 
must  reach  cities ;  the  treasures  of  the  earth 
must  be  drawn  from  the  mines;  factories 
and  mills  must  send  forth  noise,  dust,  and 
smoke.     Inconveniences  resulting  from  such 
causes  must  be  endured  by  individuals  for 
the  general  good  ;  otherwise  we  should  have 
to  forego  a  multitude  of  the  blessings  of 
modern  civilization.    Pennsylvania  R.  Uo.  v. 
MarcJiant,  119  Pa.  541,  and  authorities  there 
cited.     In   Gannon  v.  Hargadan,  10  Allen, 
106,  87  Am.  Dec.  625,  the  court  held  that 
"  the  right  of  a  party  to  the  free  and  unfet- 
tered control  of  his  own  land  above,  upon, 
and  beneath  the  surface  cannot  be  interfered 
with  or  restrained  by  any  considerations  of 
injury  to  others  which  may  be  occasioned  by 
the  flow  of  mere  surface  water  in  consequence 
of  the  lawful  appropriation  of  land  by  its 
owner  to  a  particular  use  or  mode  of  enjoy- 
ment.    ...    A  party  may  improve  any 
portion  of  his  land,  although  he  may  there- 
by cause  the  surface  water  flowing  thereon, 
whencesoever  it  may  come,  to  pass  off  in  a 
different  direction,  and  in  larger  quantities, 
than  previously.     If  such  an  act  causes  dam- 
ages to  adjacent  land  it  is  damnum  abtqvs 
injuria. "    The  law  is  the  same  in  this  state. 
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ShslbifffiUs  d  B.  Tump.  Oo.  t.  Ore^n,  99  iDd. 
S05.  When,  In  Massachusetts,  a  riparian 
t>wner  built  a  dam  across  a  stream,  to  create 
-a  fish  pond  on  his  own  land,  It  was  held  to 
"be  a  reasonable  use  of  the  water ;  and  a  mill 
•owner  below  had  no  cause  to  complain  of  it, 
'either  at  common  law  or  under  the  statute  of 
that  Bt«t6  as  to  mills.  Yet  it  seems  that  a 
mill  owner  may  not  enlarge  the  quantity  of 
water  flowing  in  a  stream  from  his  mill 
through  the  land  of  a  lower  proprietor  by 
turning  a  new  stream  into  his  pond.  The 
wrong  consists  in  turning  any  water  upon 
the  land  which  does  not  naturally  flow  there. 
This,  however,  does  not  extend  to  preventing 
« 'j>roprietor  upon  a  stream  from  digging 
'ditches  or  doin^  other  acts  in  the  proper 
•cultivation  of  his  land,  though  the  effect  of 
it  is  to  increase  the  quantity  of  water  in  the 
utream.  Washb.  Ensem.  4th  ed.  p.  875.  In 
'California,  a  man  in  irrigating  his  farm 
turned  a  stream  upon  it  from  an  adjacent 
Tavine.  The  water  percolated  through  the 
soil  into  a  neighboring  mine  in  such  quan- 
tities as  to  ruin  the  mine.  It  was  held  that 
the  farmer  was  reasonably  exercising  his 
•right  to  irrigate  his  land,  and  was  responsi- 
ble only  for  the  injuries  caused  by  his  negli- 
gence or  unski  11  fulness,  or  for  such  as  were 
'Caused  by  any  wanton  abuse  of  his  right. 
Oibton  ▼.  Puchta,  83  Gal.  816.  In  another 
"California  case  the  land  owner  permitted  the 
water  taken  from  artestian  wells  on  his  lands, 
-and  carried  through  a  ditch  to  irrigate  his 
fields,  to  percolate  through  the  ditch,  to  the 
injury  of  his  neighbor's  land.  It  was  found 
that  at  small  expense  the  water  might  have 
been  drained  from  the  ditch  so  as  probably 
to  prevent  the  injury,  and  he  was  accord- 
ingly enjoined  from  continuing  the  injury. 
What  might  have  been  the  opinion  of  the 
€Ourt  in  case  the  fields  could  not  be  irrigated 
without  injury  to  the  neighbor  does  not  ap- 
pear.    Parker  ▼.  Larsen,  86  Cal.  286. 

The  general  rule  in  England  is  that  a  per- 
iK>n  discharging  noxious  substances  into  a 
4Btream  will  be  liable  to  the  riparian  owners 
lower  down  for  any  damages  occasioned,  yet 
.some  exception  seems  to  be  made  in  favor  of 
mining  operations.  Bainbridge  on  Mines,  8d 
«d.  517,  says :  ''It  should  also  be  remembered 
that  the  prosperity  of  a  mining  country  and 
Its  inhabitants  depends  upon  the  suc^^essful 
efforts  of  the  advanturer.  The  value  of  all 
-property  in  the  vicinity  of  mines  is  insepar- 
ably associated  with  the  spirit  of  adventure. 
The  miner,  therefore,  should  not  be  harassed 
in  his  operations  by  claims  of  an  unsub- 
stantial or  imaginary  character,  for  the  bene- 
-fi ts  he  confers  generally  far  surpass  the  in- 
juries he  may  commit.^  In  Mason  r.  Hill, 
Blanch.  &  W.  Lead.  Cas.  607,  and  notes,  the 
exception  as  to  mineral  products  is  also  made : 
^But  the  right  to  throw  refuse  into  a  natural 
stream,  or  discharge  into  it  water  which  has 
been  used  for  the  precipitation  of  minerals, 
and  rendered  noxious,  may  be  acquired  by 
prescription,  custom  or  user.  The  same  rule 
applies' to  smelting  and  washing  processes.** 
Id.  721,  and  authorities  there  cited.  In  this 
country  the  severity  of  the  English  rule  is 
«till  further  relaxed.  ''If  one  builds  a  dam 
upon  his  own  premises,  and  thus  holds  back 
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and  accumulates  the  water  for  his  benefit,  or 
if  he  brings  water  upon  his  premises  into  a 
reservoir,  in  case  the  dam  or  the  banks  of  the 
reservoir  give  way,  and  the  lands  of  a  neigh- 
bor are  thus  fiooded,  he  is  not  liable  for  the 
damage  without  proof  of  some  negligence  on 
his  part."  Loaee  v.  Buchanan,  61 1^.  Y.  477, 
and  authorities  cited.  ''As  a  general  prop- 
osition, it  is  safe  to  say  that  the  owner  of 
land  has  a  right  to  make  reasonable  use  of 
his  property,  and  that  right  extends  as  well 
to  an  unlimited  distance  above  the  earth *• 
surface  as  to  an  unlimited  distance  below.* 
Garland  y.  Taume,  65  N.  H.  67,  20  Am.  Rep. 
164.  The  right  to  flowing  water  is  a  right 
incident  to  property  in  land ;  and  while  it  is 
a  right  common  and  equal  to  all  through 
whose  land  it  runs,  yet  as  one  of  the  gifts  of 
Providence  each  proprietor  has  a  right  to  a 
just  and  reasonable  use  of  it  as  it  passes 
through  his  land.  What  is  such  a  just  and 
reasonable  use  may  often  be  a  difficult  ques- 
tion, depending  on  various  circumstances. 
Elliot  y.  Fitchburg  B.  Co.  10  Cush.  198,  67 
Am.  Dec.  86.  Sewage  and  waste  material 
may  be  cast  into  streams  if  material  injury 
is  not  thereby  caused.  The  right  of  one 
proprietor  to  have  the  stream  descend  to  him 
pure  must  yield  in  a  reasonable  degree  to 
the  right  of  the  upper  proprietors,  whose  oc- 
cupation of  their  own  lands  and  whose  use 
of  the  water  for  mill,  manufacturing,  do- 
mestic, or  other  purposes,  will  tend  to  make 
the  water  more  or  less  impure.  So  it  is  of 
public  importance  that  proprietors  of  useful 
manufactories  should  not  be  held  responsible 
for  slight  injuries,  or  even  some  degree  of 
interference  with  agriculture.  In  regard  to 
some  waste  deposits  in  such  streams,  there 
would  seem  to  be  no  question.  The  uniform 
practice,  the  convenience,  and,  in  some  in- 
stances, the  indispensable  necessity,  would 
seem  sufficient  to  decide  such  eases.  Gould, 
Waters,  §  220.  In  Health  Department  of  JSem 
York  V.  Purdon,  99  N.  Y.  287,  52  Am.  Rep. 
22,  which  was  an  action  to  enjoin  the  sale 
of  adulterated  tea,  it  was  said  that  ''courts 
will  not  in  all  cases  interfere  by  way  of  in- 
junction to  restrain  the  continuance  of  an 
illegal  trade,  the  abatement  of  a  nuisance,  or 
the  prosecution  of  a  dangerous  employment, 
its  power,  however,  to  do  so  in  case  of 
the  exercise  of  any  trade  or  business  which 
is  either  illegal  or  dangerous  to  human  life, 
detrimental  to  health,  or  the  occasion  of 
great  public  inconvenience,  is  not  only  con- 
ferred by  the  provisions  of  the  statute,  but 
belongs  to  the*  general  powers  possessed  by 
courts  of  equity  to  prevent  irreparable  mis- 
chief and  obviate  damages  for  which  no 
adeqate  remedy  exists  at  law."  In  that  case 
it  was  found  that,  although  the  teas  were 
adulterated,  yet  there  was  no  sufficient  evi- 
dence that  the  use  of  the  teas  was  dangerous 
to  human  life  or  detrimental  to  health,  and 
therefore  the  injunction  was  refused.  In 
Owen  y.  Phillips,  78  Ind.  284,  it  was  at- 
tempted to  enjoin  the  re-erection  of  a  flour- 
ing mill  which  had  been  burned,  the  claim 
being  made  that  the  mill  was  a  nuisance, 
and  that  It  could  not  be  operated  without  be- 
coming a  nuisance ;  that  the  smoke  and  cin- 
ders made  the  water  of  plaintiff's  cisterns 


and  wells  foul  and  impure;  and  that  the 
noise,  smoke,  dust,  dirt,  and  offensive  odors 
caused  by  the  running  of  the  mill  essentially 
interfered  with  plaintiff's  enjoyment  of  life 
and  property.  The  following  instruction  in 
that  case  was  objected  to  b^  the  plaintiffs 
because  the  court  modified  it.  by  inserting 
the  words  "  materially  and  essentially  :**  "  If 
the  jury  find  from  the  evidence  that  the  per- 
sonal enjoyment  of  the  plaintiffs  in  their 
residence  has  been  and  will  be  materially 
and  essentially  lessened  by  either  the  noise, 
smoke,  dust,  dirt,  cinders,  horses,  mules,  or 
teams,  caused  by  the  running  and  use  of 
said  mill,  then  the  allegations  of  the  com- 
plaint have  been  sustained."  The  instruc- 
tion, as  so  modified,  was,  however,  approved 
by  this  court,  the  court  adding  that  **  a  law- 
ful business  may  be  so  conducted  as  to  be- 
come a  nuisance,  but,  in  order  to  warrant 
interference  by  injunction,  the  injury  must 
be  a  material  and  essential  one  i"  quoting, 
also,  with  approval  from  the  opinion  ren- 
dered by  Cooley,  /.,  in  Gilbert  v.  Sfunoerman, 
28  Mich.  448,  that  in  such  cases  ^  minor  in- 
conveniences must  be  remedied  by  actions 
for  the  recovery  of  damages,  rather  than  by 
the  severe  process  of  injunction."  See  also 
Bmen  v.  Mauzy,  117  Ind.  258.  "The  grant- 
ing or  refusal  of  an  injunction  rests  in  each 
particular  case  in  the  sound  discretion  of  the 
court.  An  injunction  ought  not,  therefore, 
to  be  granted  when  it  would  be  against  good 
conscience,  or  productive  of  great  hard^ip, 
oppression,  injustice,  or  of  public  or  private 
mischief."  LogaTwport  v.  Wd,  99  Ind.  581, 
49  Am.  Rep.  109,  and  authorities  there  cited. 
The  natural  right  to  have  the  water  of  a 
stream  descend  in  its  pure  state  must  ^ield 
to  the  equal  right  of  those  above.  Their  use 
of  the  stream  K>r  mill  purposes  and  the  other 
manifold  purposes  for  which  they  may  law- 
fully use  it  will  tend  to  render  it  more  or 
less  impure.  The  water  may  thus  be  ren- 
dered unfit  for  many  uses  for  which  it  had 
before  been  suitable ;  but,  so  far  as  that  con- 
dition results  from  reasonable  use  of  the 
stream  in  accordance  with  the  common  right, 
the  lower  riparian  proprietor  has  no  remedy. 
When  the  population  becomes  dense,  and 
towns  or  villages  gather  alone  its  banks,  the 
stream  naturally  suffers  still  greater  de- 
terioration. Against  such  injury,  incident 
as  it  is  to  the  growth  and  industrial  pros- 
perity of  the  community,  the  law  afforas  no 
redress.  So  in  cities  and  towns,  with  their 
numerous  inhabitants  and  diversified  busi- 
ness, with  their  mills,  shops,  and  manu- 
factories, with  their  streets  and  sewers,  all 
the  products  and  means  of  a  high  civiliza- 
tion, it  would  be  impossible  that  the  pure 
streams  that  flow  in  from  the  farmsides  should 
remain  uncontaminated ;  and  those  that  live 
upon  the  lower  banks  of  such  streams  must, 
for  the  general  good,  abide  the  necessary 
results  of  such  causes.  Merrifield  v.  War- 
ceUer,  110  Mass.  216,  14  Am.  Hep.  592.  That 
it  is  not,  under  all  circumstances,  an  un- 
reasonable or  unlawful  use  of  a  stream  to 
throw  or  discharge  into  it  waste  or  impure 
matter,  and  that  whether,  in  any  given  case, 
such  use  would  be  reasonable  or  not,  is  a 
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question  for  the  Jury.    See  Angell,  Water- 
courses, 7th  ed.  §  140i. 

In  the  case  before  us  the  stream  flowed 
through  the  heart  of  the  citv  of  Martinavi lie- 
before  it  reached  the  lands  of  appel lee.  Will 
it  be  said  that  there  is  any  liability  for  con- 
tamination from  the  refuse  of  the  city  ?  Must 
it  bo  that  one  who  lives  on  the  lower  lands- 
on  the  banks  of  a  stream  shall  forbid  forever 
the  founding  of  a  city  on  the  lands  above* 
forbid  the  grading  of  streets,  the  building^ 
of  sewers,  the  erection  of  mills,  factories^ 
hospitals,  or  other  means  of  livelihood, 
comfort,  and  convenience  of  the  inhabitantsf 
A  case  in  many  of  its  features  resembling 
that  now  before  the  court  is  the  well-con- 
sidered case  of  Pennsyivania  Coal  Oo,  ▼• 
Sanderson,  118  Pa.  126,  57  Am.  Rep.  445. 
That  was  a  mining  case,  and  the  chieif  ques- 
tion was  as  to  the  liabilitv  of  the  mine 
owners  for  the  flowage  of  foul  water  from  tlie 
mine  into  a  stream  which  was  the  natural 
watercourse  of  the  basin  in  which  the  mine 
was  situated.  The  plaintiff  in  that  case, 
Mrs.  Sanderson,  had  purchased  a  tract  of  land 
in  the  city  of  Scran  ton,  on  Meadow  brook, 
near  its  mouth.  The  existence  of  the  stream, 
the  purity  of  its  water,  and  its  utility  for 
domestic  and  other  purposes,  it  is  said,  was 
a  leading  inducement  to  her  purchase  of  the 
1  and.  She  erected  a  house,  threw  dams  across 
the  brook  to  form  a  fish  and  ice  pond  and  to 
supply  a  cistern,  and  the  water  was  forced 
by  hydraulic  pressure  from  the  cistern  to  a. 
tank  in  the  house,  and  was  used  for  domestic 
purposes  and  for  a  fountain.  The  plaintiff 
alleged  in  her  complaint  that  the  large  vol  ume 
of  mine  water  whidi  the  defendant  company 
poured  into  the  brook  above  had  corrupted 
the  stream  to  such  an  extent  as  to  render  it 
totally  unfit  for  domestic  use;  that  the  fish 
were  aestroyed,  the  pipes  corroded,  and  her 
entire  apparatus  for  utilizing  the  water  ren- 
dered worthless.  She  brought  her  action  to- 
recover  damages  for  such  pollution  of  the 
stream.  In  the  course  of  the  opinion  the 
court  says :  *"  It  must  be  conceded,  we  think, 
that  every  man  is  entitled  to  the  ordinary  and 
natural  use  and  enjoyment  of  his  property. 
He  may  cut  down  the  forest  trees,  clear  and 
cultivate  his  land,  although  in  so  doing  he- 
may  dry  up  the  sources  of  his  neighbor'a 
springs,  or  remove  the  natural  barriers* 
against  wind  and  storm.  If,  in  the  exca- 
vation of  his  land,  he  should  uncover  a 
spring  of  water,  salt  or  fresh,  acidulated  or 
sweet,  he  will  certainly  not  be  obliged  to 
cover  it  again,  or  to  conduct  it  out  of  its 
cou'se,  lest  the  stream,  in  its  natural  flow, 
may  reach  his  neighbor's  land.  ...  In 
sinking  his  well  he  may  intercept  and  ap- 
propriate the  water  which  supplies  his  neigh- 
bor's well.  Acton  v.  BlundeU,  12  Mees.  & 
W.  824 :  Wheatley  v.  Baugh,  25  Pa.  528,  64 
Am.  Dec.  721;  Haldemanv.  Bruck^iart,  45  Pa. 
514,  84  Am.  Dec.  511.  Or,  if  his  own  well 
is  so  close  to  the  soil  of  his  neighbor  as  to 
require  the  support  of  a  rib  of  clay  or  of 
stone  on  his  neighbor's  land  to  retain  the- 
water  in  the  well,  no  action  will  lie  against 
the  owner  of  the  adjacent  land  for  digging 
away  such  clay  or  stones,  which  is  his  owi» 
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property.  Whart.  Ne^.  089.  So,  also,  each 
of  two  owners  of  adjoiDing  mines  has  a 
natural  right  to  work  his  own  mine  in  the 
manner  most  convenient  and  beneficial  to 
himself,  although  the  natural  consequence 
may  be  tliat  some  prejudice  may  occur  to  the 
owner  of  the  adjoining  mine.  Smith  v. 
Kenriek,  7  C.  B.  615.  One  mine  owner  maj 
thus  permit  water  naturally  flowing  in  his 
own  mine  to  pass  off  by  gravitation  into  an 
4idjoining  or  lower  mine,  so  Xonfc  as  his 
•operations  are  carried  on  properly  and  in 
'the  usual  manner.  Bainbridge,  Mines,  297. 
'To  the  same  effect  are  WiUon  ▼.  Waddell,  2 
Jipp.  Cas.  95;  Orompion  r.  Lea,  L.  R.  19 
Kq.  115.  The  defendants,  being  the  owners 
•of  the  land,  had  a  right  to  mine  the  coal. 
It  may  be  stated  as  a  general  proposition  that 
•every  man  has  the  right  to  the  natural  use 
4md  enioyment  of  his  own  property,  and  if, 
while  lawfully  in  such  use  and  enjoyment, 
without  neglif^ence  or  malice  on  his  part,  an 
vnavoidable  loss  occurs  to  his  neighbor,  it  is 
'damnum  absque  ir^ria,  for  the  rightful  use 
•of  one's  own  land  may  cause  damage  to  an- 
other without  any  legal  wrong.  ...  'It 
isestoblished,*  says  Cotton,  L.  J.,  in  West 
Oumberland  Iran  db  SUd  Co.  y.  Eenp&n,  L. 
R.  11  Ch.  Diy.  788,  'that  taking  out  mineral 
Is  a  natural  use  of  mining  property,  and  that 
DO  n<lji»ining  proprietor  can  complain  of  the 
fffsuU  of  careful,  proi)er  mining  operations.' 
In  tl«e  same  case  Brett,  L.  c/.,  says:  'The 
cases  liave  decided  that  where  that  matim 
{fiie  vUre  tuo  ut  alienum  non  UbcUvi)  is  ap- 
plied to  land  and  property,  it  is  subject  to  a 
certain  modification;  It  being  necessary  for 
the  plaintiff  to  show  not  only  that  he  has 
sustained  damage,  but  that  the  defendant  has 
caused  it  by  going  beyond  what  is  necessary 
In  onler  to  enable  him  to  have  the  natural 
use  of  his  own  land.'  Page  787.  .  .  . 
The  right  to  mine  coal  Is  not  a  nuisance  4n 
itsc'if.  It  is,  as  we  have  said,  a  right  in 
ciilent  to  ownership  of  coal  property,  and, 
when  exercised  in  the  ordinary  manner,  and 
with  due  ciire,  the  owner  cannot  be  held  for 
permitting  the  natural  flow  of  mine  water 
over  his  own  land  into  the  watercourse  by 
moHnH  of  wliich  the  natural  drainage  of  the 
<M)uutry  is  clTeeted.  .  .  .  Tlie  defendants 
were  eugaced  in  a  perfectly  lawful  business, 
in  which  mey  made  large  expenditures,  and 
in  which  the  interests  of  the  entire  com- 
munity were  concerned.  They  were  at  1  iberty 
to  carry  on  that  business  in  the  ordinary  way, 
and  were  not,  while  so  doing,  accountable  f'or 
consequences  which  they  could  not  control. 
As  the  mininff  operations  went  on,  the  water, 
by  the  mere  force  of  gravity,  ran  out  of  the 
•drifts,  and  found  its  way  over  the  defendants' 
own  land  to  the  Meadow  brook.  It  is  clear 
that  for  the  consequences  of  this  flow  which 
t>y  the  mere  force  of  mvity  naturally,  and 
without  any  fault  of  tne  defendants,  carried 
the  water  into  the  brook,  and  thence  to  the 
plaintiff's  pond,  there  could  be  no  respon- 
sibility as  aamages  on  the  part  of  the  defend- 
ants. .  .  .  It  IS  said  the  defendants  created 
an  artificial  watercourse  from  their  mine  to 
Meadow  brook ;  but  this  artificial  watercourse 
was  upon  their  own  land,  and  conducted  no 
more  water  than,  by  the  natural  conformiftion 
S4L.a  A. 


of  the  surface,  could  otherwise  have  reached 
it.  If  it  be  suggested  that  the  defendants 
might  have  extended  this  artificial  water 
way,  in  form  of  a  sewer,  to  some  point  of 
safety,  it  may  be  asked  where,  short  of  the 
sea  might  the  sewer  be  discharged  that  the. 
same  complaint  might  not  be  made?  .  .  . 
Nor  do  we  say  chat  a  miner,  in  order  that  his 
mines  may  be  made  available,  may  enter 
upon  his  neighbor's  lands,  or  inflict  upon  him 
any  other  immediate  or  direct  injury ;  bai 
we  do  say  that  in  the  operation  of  mining  in 
the  ordinary  and  usual  manner  he  may,  upon 
his  own  lands,  lead  the  water  which  perco- 
lates into  his  mine  into  the  streams  which 
form  the  natural  drainage  of  the  basin  In 
which  the  coal  is  situate,  although  the 
quantity  as  well  as  the  quality  of  the  water 
in  the  steam  may  thereby  be  affected. " 

The  foregoing  case  of  Fenntylwmia  Goal  Go. 
v.  8and&r»on,  and  the  reasoning  of  the  court, 
seem  to  be  closely  in  point  with  the  case  at 
bar.  In  both  cases  the  owners  cause  water  to 
rise  from  the  earth,  to  become  foul,  and  then 
to  be  carried  by  an  artificial  drain,  and  dis- 
charged into  a  running  stream,  the  natural 
watercourse  of  the  basin  or  valley  in  which 
the  water  rises,  and  into  which  stream  the 
water  would  naturally  flow  if  left  to  itself. 
In  both  cases  the  owners  were  engaged  in  n 
lawful  and  necessary  work,  of  great  advan- 
tage to  mankind  at  large,  and  particularly  to 
the  community  in  which  they  operated ;  the 
one  in  mi  nine  out  of  the  eartti  and  distribut* 
ing  coal  for  heating  and  industrial  uses,  and 
the  other  also  taking  out  of  the  earth  mineral 
water  for  healing  and  curing  the  infirm. 
Both  were  free  from  fault  or  negligence  in 
conducting  their  business,  and  in  avoidinir, 
so  far  as  possible,  all  Injury  to  others ;  the  in- 
jury in  each  case  being  but  the  necessary  in* 
cident  of  a  lawful  business.  In  each  case 
It. ere  was  no  other  place  but  the  stream  for 
the  water  to  go,  so  that,  if  it  were  unlawful 
to  discharge  the  water  into  the  stream,  then 
the  enterprise  itself  of  necessity  would  be  at 
a  standstill  and,  a  lawful  business  thus  como 
to  an  end  because  it  could  not  be  lawfully 
carried  on.  It  would  seem  that  the  decisions 
show  that  when  a  business  is  dangerous,  un- 
healthful,  or  otherwise  greativ  injurious  to 
a  community  or  to  an  indivioual,  and  it  is 
possible  to  avoid  the  injury  by  a  more  care- 
ful management,  or  even.  If  necessary,  by  a 
removal  of  the  works,  to  a  more  secluded  or 
less  objectionable  place,  then  the  owners  of 
the  noxious  business  will  be  mulcted  in  dam- 
ages, and,  if  necessary,  restrained  by  the 
courts.  We  have  seen  that  in  the  case  of 
Parker  y.  Larten^  wpra,  when  it  appeared 
that  the  defendant  could  flow  water  from 
his  artesian  wells  over  his  flelds  without 
injury  to  his  neighbor,  but  did  not  do  so, 
he  was  enjoined.  In  the  case  of  Indian- 
apolis Water  Go.  y.  American  ^awboard  Go, 
58  Fed.  Rep.  970,  where  there  was  a  dis- 
charge of  refuse  matter  from  a  strawboard 
factory  into  a  nonnavigable  river  used  by  a 
water  company  as  a  source  of  supply  for 
furnishing  a  city  with  water  for  domestic  and 
other  p\irposes,  it  was  held  that  injunction 
would  lie  to  restrain  such  pollution  of  the 
water  supply.    In  Kinnaird  v.  Standard  Od 


Oo.  89  Ky.  408,  7  L.  R.  A.  451,  defendant 
had  stored  petroleum  which  leaked  and  per- 
colated through  the  ground  until  it  reached 
plaintiff's  spring  of  water.  Ottatoa  Oas 
Light  d  Coke  Co,  y.  Qrdfiam,  28  111.  78,  81 
Am.  Dec.  268,  was  a  similar  case,  the  offen- 
sive substances  percolating  from  the  gas 
works  into  plaintiff's  well.  Also  PotUtavon 
Qaa  Co,  y.  Murphy,  89  Pa.  267.  Either  of 
two  courses  could  have  been  followed  by 
the  offending  defendants  in  these  last  three 
cases.  They  could  improve  their  works  so 
that  the  oils  would  not  leak  and  percolate 
through  the  earth  to  the  fouling  of  the  water, 
or  they  could  remove  their  works  to  another 
localitjT.  Accordingly,  damages  were  as- 
sessed in  each  case  for  the  injury.  So  of 
yarious  kinds  of  dangerous  or  offensive  mills, 
factories,  or  other  establishments  or  occupa- 
tions. If  they  are  conducted  in  such  a  man- 
ner as  to  materially  and  essentially  injure 
adjoining  proprietors,  the  owners  may  be  sub- 
;  ect  to  suits  for  damages,  or,  in  case  the  in- 
;  ury  is  continuous,  the  business  may  be  en- 
;  oned.  But  in  this  class  of  cases  either  a 
change  in  the  method  of  conducting  the  busi- 
ness, so  as  to  avoid  the  injury,  or  else  a  total 
removal  of  the  works  to  another  and  safer  lo- 
cality,  may  be  had.  But  the  case  before  us 
does  not  belong  to  this  class.  Railroads 
must  reach  our  cities  and  the  marts  of  trade. 
They  cannot  do  business  elsewhere.  Mines 
and  mineral  springs,  natural  gas  and  oil 
wells,  cannot  be  removed.  They  must  be 
operated  where  they  are,  or  totally  aban- 
doned. Where,  therefore,  a  work  is  lawful 
in  itself,  and  cannot  be  carried  on  elsewhere 
than  where  nature  located  it,  or  where  public 
necessity  requires  it  to  be,  then  those  liable 
to  receive  injury  from  it  have  a  right  only 
to  demand  that  it  shall  be  conducted  with  all 
due  care,  so  as  to  give  as  little  annoyance  as 
may  be  reasonably  expected,  and  any  injury 
that  may  result  notwithstanding  such  care  in 
the  management  of  the  work  must  be  borne 
without  compensation.  It  is  then  a  case  in 
which  the  interests  and  convenience  of  the 
individual  must  give  way  to  the  general 
good. 

The  demurrer  to  the  second  paragraph  of 
the  answer  in  this  case  admits  the  facts  stated 
in  the  answer  to  be  true.  We  have,  then,  to 
consider  the  statements  of  the  answer  as  facts, 
and  in  the  light  of  these  facts  examine 
whether  the  business  of  appellants  is  a  law- 
ful business,  and  whether  it  is  carried  on 
with  due  care,  and  so  as  to  do  no  injury  to 
appellee  which  can  reasonably  be  avoided. 
From  the  answer,  then,  we  learn  that  said 
artesian  well  was  dug  and  its  waters  caused 
to  flow  upon  appellants'  said  lands  by  an  as- 
sociation of  the  citizens  of  Martinsville,  with 
the  assent  and  approval  of  appellee.  That 
the  waters  from  said  well  flowed  into  a 
stream,  which,  after  running  through  said 
city,  passed  over  the  lands  of  appellee,  and 
for  more  than  a  year  so  continued  to  flow, 
with  the  acquiescence  of  appellee.  That  the 
only  means  or  waj  of  escape  of  the  water 
from  said  well  is  in  and  along  said  branch, 
which  is  the  only  natural  outlet  for  the  same : 
and  that  the  increase  of  the  flow  of  water  in 
said  stream  was  not  materially  increased  by 
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the  water  from  said  artesian  well.  That 
afterwards,  by  scientiflc  analysis,  and  by  the 
use  of  said  water  for  drinking  and  bathing, 
it  was  discovered  that  the  waters  were  of 
great  medicinal  value, -and  possessed  of  cnra- 
tiye  properties  in  the  healing  of  penone- 
afflicted  with  rheumatism,  neuralgia,  pa- 
ralysis, kidney  affections,  and  various  other 
diseases ;  that  thereupon,  for  the  purpose  dT 
utilizing  said  waters  in  the  cure  of  peT8on» 
so  sick  and  afflicted,  appellants  erect<xi  upon 
their  said  lots  a  bathhouse  at  a  cost  of  $10,- 
000,  in  which  they  have  since  continued  U> 
treat  those  affectea  as  aforesaid,  using  said 
waters.  It  would  seem  from  these  statement* 
that  the  business  in  which  appellants  aie 
engaged  is  a  lawful  one.  They  sunk,  or  per- 
mitt^  to  be  sunk,  on  their  own  land,  an  ar- 
tesian well.  This  they  had  a  perfect  riffht 
to  do,  and,  in  addition,  it  would  appear  that 
this  work  was  done  with  the  help  of  many 
citizens  of  the  town,  and  with  the  acquiee- 
cence  of  appellee  as  well.  Such  help  and  ao- 
quiescence,  however,  were  not  necessary  t» 
make  the  act  of  sinking  the  well  lawful.  It 
appears  that  the  stream  into  which  the  watera 
flowed  naturally  from  the  well  is  a  spring^ 
branch,  which  passes  directly  through  the 
city  before  it  reaches  either  the  land  of  ap- 
pellants or  that  of  appellee.  This  stream  ia 
not  only  the  natural  outlet  for  the  drainage 
of  said  land,  but  is  the  only  means  or  way 
of  escape  of  taid  artesian  water.  But  was  ft 
lawful  to  build  a  sanitarium  for  the  cure  of 
the  sick  or  to  bathe  in  the  waters  those  af- 
flicted with  disease ?  It  was  oertai nly  lawful 
to  do  so,  provided  the  sanitarium  is  properly 
conducted  and  well  managed,  so  as  to  ao  no- 
injury  to  any  person  which  reasonably  and 
with  due  care  can  be  avoided.  This  court 
has  already  said :  **  Hospitals  and  homes  for 
the  sick  are  very  far  from  being  nuisanoee- 
per  M.  They  are  wise  and  beneflcient  chari- 
ties, to  be  fostered  and  encouraged  by  liberal 
legislation,  and  not  to  be  suppressed,  or  even 
discouraged,  by  what  may  seem  to  be  harab 
or  restrictive  laws."  BevlefdeB  y.  Indianapa- 
lu,  71  Ind.  189.  But  was  due  care  exercised* 
in  the  construction  and  management  of  the^ 
sanitarium  and  in  the  drainage  of  the  watera 
therefrom  ?  The  answer  states  **  that  in  erect- 
ing said  bathhouse,  and  in  usin^  said  waters- 
for  the  healing  of  persons  as  aforesaid,  and 
in  all  that  appellants  did  in  the  use  of  said 
waters  and  the  draining  of  the  same  away, 
appellants  used  all  proper  and  possible  care- 
to  avoid  injury,  damage,  or  inconvenience  to> 
appellee  and  all  others,  and  only  did  such- 
acts  as  were  proper  and  necessary  to  be  done 
in  the  use  of  said  waters  for  the  purposes 
aforesaid ;  that  after  erecting  said  bathhouse, 
appellants  placed  under  ground  a  drain  made: 
of  porous  tile,  to  convey  the  surplus  water 
from  said  artesian  well  under  ground  to  th» 
branch  above  appellee*s  land,  because  said 
branch  was  the  only  natural  and  only  con- 
venient outlet  for  said  water."  It  would 
seem,  therefore,  that  all  due  cars  has  been 
exercised  in  the  premises,  and  that  the  busi- 
ness is  lawful,  and  that  it  is  conducted  In  a. 
lawful  manner. 

It  is  a  question,  also,  whether  appellee, 
having  stcKxl  by  and  assented  to  and  ac^ 


quieflced  in  the  expenditure  of  said  sum  of 
$10,000  in  the  erection  of  said  bathhooBe,  is 
not  now  estopped  from  seeking  to  enjoin  the 
continuation  of  its  use.  For  orer  a  year  be- 
fore this  she  had  also  acquiesced  in  tine  flow- 
ing of  the  artesian  water  into  the  stream,  and 
now  she  could  hardly  be  ignorant  of  the  pur- 
pose for  which  the  sanitarium  was  to  be  used. 
This  court  has  held  that,  under  certain  cir- 
cumstances, by  remaining  silent,  and  allow- 
ing acts  to  be  done  and  expense  to  be  in- 
curred, persons  may  lose  their  remedy  by 
injunction,  and  be  compelled  to  assert  their 
rights  at  law.  Logantport  v.  Uhl,  90  Ind. 
531,  49  Am.  Rep.  109,  and  authorities  there 
cited.  In  New  Jersey  it  was  held  that  if  a 
person  "has  giren  his  consent,  either  ex- 
pressly or  impliedly,  to  the  erection  of  ex- 
pensive works,  he  cannot  afterwards  enjoin 
their  operation,  though  they  prove  more  an- 
noying or  injurious  than  he  anticipated. 
Etdme  v.  8hr^,  4  N.  J.  Eq.  116.  We  think 
the  facts  stated  in  the  second  paragraph  of 
the  answer  sufficient. 

Tke  Judgment  u  reverBed,  with  instructions 
to  overrule  the  demurrer  to  the  second  para- 
graph of  the  answer,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which  on  Novemoer  11, 
1898,  Howard*  J.,  on  behalf  of  the  court 
delivered  the  following  opinion : 

Counsel  for  appellee  earnestly  refer  us  to 
the  provisions  of  the  statute  (Rev.  Stat.  1881, 
g  658) ,  forbidding  the  reversal  of  a  Judgment 
when  it  shall  appear  to  the  court  that  the 
merits  of  the  case  have  been  fairly  tried  and 
determined,  and  contend  that  the  judgment 
in  this  case  should  be  allowed  to  stand,  and 
BO  prevent  furtlier  litigation.  If,  indeed,  it 
should  appear  to  the  court  that  the  merits  of 
this  case  had  been  fairly  tried  and  de- 
termined, it  would, be  our  duty  to  affirm  the 
judgment ;  but,  the  trial  court  having  sus- 
tained a  demurrer  to  the  affirmative  matter 
set  up  in  the  answer,  we  are  left  unable  to 
say  whether  appellants  were  harmed  by  the 
ruling.     It  is  only  when  the  allegations  of  a 

E roper  paragraph  of  pleading  may  be  estab- 
iahed  by  proof  under  other  paragraphs  that 


the  sustaining  of  a  demurrer  to  the  pancrapb 
in  question  will  be  held  harmless.  Sy  ita 
ruling  on  the  demurrer  in  this  instance,  th» 
court  nas  said  that  the  facts  stated  in  the 
answer,  even  if  true,  would  not  constitute  a 
good  defense  to  the  action.  Under  this  ruling, 
also,  the  affirmative  paragraph  of  the  answer 
was,  in  effect,  stricken  out,  and  the  ap- 
pellants had  no  right  to  offer  proof  to  sustain 
its  allegations.  ^Nor,"  as  said  in  WUsan  ▼. 
MorUieaio,  85  Ind.  10,  "*  would  it  be  Just  to  a 
defendant,  who  has  put  in  a  valid  plea,  to* 
hunt  through  the  evidence  to  ascertain 
whether  he  was  or  was  not  injured,  for  he  i» 
entitled  to  the  benefit  of  the  explicit  admis- 
sion made  by  the  demurrer. "  &ee  also  Pmn- 
iylvania  Co,  v.  Poor,  108  Ind.  558 ;  FleOwood 
V.  Brawn,  109  Ind.  567 ;  Buah  t.  Thampmm^ 
112  Ind.  158. 

Counsel  intimate,  further,  that  it  could 
be  shown  that  the  alleviations  made  In  tlie 
answer  are  not,  in  fact,  true,  and  that  ap- 
pellants could  have  obtained  an  outlet  by  con- 
structing a  drain  to  another  stream,  and  so 
have  avoided  injury  to  appellee.  In  answer 
to  this,  ^  it  ma^  be  asked,  "^  as  said  in  Pmtuyj- 
winia  Coal  Co.  v.  Sanderson,  118  Pa.  126,  57 
Am.  Rep.  445,  cited  in  the  opinion,  ^  where, 
short  of  the  sea,  might  the  sewer  be  dis- 
charged, that  the  same  complaint  might  not 
be  made?"  However  that  may  be,  appellee 
is  in  no  condition  to  make  such  contention 
against  the  answer.  If  the  averments  of  the 
answer  were  believed  to  be  untrue,  they 
should  have  been  replied  to,  and  the  truth 
of  the  matter  alleged  be  thus  put  in  issue,  and 
determined.  Oilmore  t.  McOlwre^  188  Ind. 
571.  Instead  of  this,  however,  appellee  chose 
to  demur  to  the  answer,  and  thus  to  admit 
the  truth  of  the  facts  Uierein  pleaded.  The 
facts  alleged  beins  thus  admitted,  the  ap- 
pellants ought  to  iiave  Judgment.  We  do 
not  wish  to  be  understood  as  holdinj;  that  ap- 
pellants were  authorized,  by  artificial  means, 
to  conduct  the  waters  from  their  spring  into- 
the  stream  upon  appellee's  land,  unless  the 
said  waters  would  have  naturally  flowed  into 
said  stream  without  such  artificial  aid ;  and 
it  was  upon  this  interpretation  of  the  answer 
that  the  opinion  was  written. 

Ths  petition  for  a  rehearing  i§  MwrruteL 
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Michael  MEYER,  Plff.  in  Err., 

9. 

SybilU  ERAUTER. 

*Certalii  laag^nage  waa  used  upon  the 
airehange  of  a  horse*  Held,  under  the  clr- 
oumstanoes,  no  evidence  of  a  warranty  against 
taking  flight  at  a  trolley  oar. 

aune  18,18m.) 
•Headnote  Iqr  O^iBBisoir,  J*. 


ERROR  to  the  Supreme  Court  to  review  a- 
judgment  in  favor  of  plaintiff  in  an  action 
brought  to  recover  upon  an  alleged  warranty 
of  anorse.    Reeereed, 

The  facts  suflQciently  appear  in  the  opinion. 

Mr.  S.  Kaliseh  for  plaintiff  in  error. 

Mr.  John  A.  Miller*  for  defendant  in 
error: 

The  Jury  had  left  to  them  matters  purely 
within  their  province.  The  intention  is  a 
question  of  fact  for  the  jury.  There  was  no 
error  in  refusing  the  nonsuit,  nor  in  declining 
to  direct  a  Terdict  for  defendants. 


NoraL^As  to  Implied  wairanty  of  fltoesB  of  prop-  i 
crty  bought  for  special  purposes,  see  note  to  Mo- 
Qoaftd  V.  Boss  (]ffa>  28L.  R.  A.  187.  I 

ML.R  A. 


As  to  effect  of  repreientlng  thiags  sold  to  be 
'good,**  see  fiot«  to  Crane  v.  BIder  (Kaa.)  IS  U  B. 


Ohmman  ▼.  March,  19  Johns.  290, 10  Am. 
Dec  227;  Baldtoin  y.  Shannon,  48  N.  J.  L. 
596;  %ik»r  v.  WharUm,  48  N.  J.  L.  97;  Ben- 
jamin, Sales,  §618,  and  cases. 

The  Intention  of  the  person  spealcing  or 
acting  is  for  the  Juij  to  consider,  and  the  test 
is,  ''whether  the  vendor  assumes  to  assert  a 
fact  of  which  the  buyer  is  ignorant,  or  merely 
states  an  opinion  or  judgment  upon  a  matter 
of  which  the  vendor  has  no  especial  IluowI- 
edge,  and  on  which  the  buyer  may  be  expected 
also  to  have  an  opinion  and  to  exercise  his 
Judgment.  In  the  former  case  there  is  a  war- 
ranty; in  the  latter  not." 

Benjamin,  Sales,  g  618,  and  cases;  Woleott  ▼. 
Mount,  88  N.  J.  L.  496,  499, 20  Am.  Rep.  425 
Cook  V.  Moidey,  18  Wend.  277. 

No  particular  form  of  words  is  necessary  to 
^malLe  a  warranty. 

Oneida  Mfq,  Soe.  v.  Lawrence,  4  Cow.  440; 
Benjamin,  Sales,  p.  566,  noU  K, 

Oarrisoiit  J.,  delivered  the  opinion  of  the 
-court: 

This  is  an  action  on  the  warranty  of  a  horse, 
The  alleged  breach  was  that  the  horse  took 
fright  at  a  trolley  car  that  came  up  behind  it. 
There  was  a  verdict  for  the  plaintiff.  The 
question  before  us  is  whether  there  was  any 
evidence  of  a  warranty  of  which  the  subse- 
quent behavior  of  tlie  horse  was  a  bieach.  In 
other  words,  was  there  proof  that  the  horse 
was  warranted  not  to  take  fright  in  the  man- 
ner in  which  he  did?  The  trial  court  per- 
mitted the  case  to  go  to  the  jury  with  evident 
hesitancy.  Upon  a  full  consideration  of  the 
testimony,  we  ibiok  the  verdict  should  have 
been  for  the  defendant.  The  case  presented  is 
tills:  There  had  been  transactions  in  horses 
between  the  parties  for  a  number  of  years. 
Nine  years  previously  the  defendant  bad  sold 
plaintiff  a  horse,  and  had  agreed  that  if  it  did 
not  suit  it  could  be  returned,  and  "be  would 
try  to  make  it  right,  and  try  to  find  a  horse 
•uitable."  This  horse  appears  to  have  been 
exchanged  for  another,  and  .that  in  turn  for 
the  horse  in  suit,  and  upon  each  occasion  the 
defendant  said:  **if  it  don't  suit  you  bting  it 
back."* 

With  the  second  horse  a  receipt  bad  been 
given  in  these  words:  "Said  gray  horse  Is 
■ound  and  kind  in  single  and  double  harness, 
and  five  years  old."  This  was  In  July,  1891. 
The  gray  horse  proved  to  be  a  kicker,  and  tiie 
plaintiff  returned  him  to  the  defendant,  where- 
upon the  following  conversation  took  place 
between  the  vendee  and  the  vendor:  ''  *Mr. 
Meyer,  here  is  your  horse.  I  can't  use  it' 
'Wnyf  he  said.  I  said:  'Because  he  is  a 
kicker.  He  done  so  and  so.'  Meyer  never 
■aid  a  word,  but  told  one  of  the  boys  to  take 
this  horse  away,  and  said,  'Show  him  Frank' 
[the  horse  in  suitj.  WeW,  I  went  up  to  the 
24L.R.A. 
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stable,  and  he  showed  me  that  horse.  Frank, 
and  I  said:  *Frank?  Well,  if  that  horse  is  all 
right,  hitch  him  up,— put  him  in  the  shafts.' 
Mr.  Meyer  said:  'This  is  your  horse,  exactly 
the  horse  you  want;  but  it  costs  fifty  dollars 
more.'  I  said,  'I  won't  pay  any  more.'  He 
said:  'Well,  that  is  all  right,  I  don't  want  any 
more.  I^  Vou  are  satisfied,  take  the  horse 
home.' "  The  plaintiff's  husband,  who  gave 
this  testimony,  also  testified  as  follows  in  an- 
swer to  the  question:  "Was  there  anything 
said  about  the  sort  of  a  horse  he  was,  or  the 
sort  of  a  horse  you  wanted?"  "There  was 
nothing  specified  what  the  horse  should  do, 
and  whether  it  should  please.  Mr.  Meyer  sold 
one  nine  years  ago  to  my  wife,  and  he  knew 
she  wanted  a  family  horse,  and  .  .  .  Mr. 
Meyer  agreed  that  if  this  horse  should  not  suit 
lis,  we  could  return  it,  and  he  would  make  it 
right,  and  try  to  find  a  horse  suitable." 

Giving  to  this  testimony  its  extreme  signifi- 
cance, it  might  cover  vicious  conduct,  such  as 
that  shown  by  the  hone  that  was  brought  back 
and  was  exchanged  for  the  one  in  suit.  But 
there  is  nothing  capable  of  affording  an  indi- 
cation that  in  Uie  sale  of  any  of  the  horses  it 
was  in  the  minds  of  the  parties  to  exact  or  to 
Ive  a  guaranty  that  the  animal  should  not  be 
lightened  by  the  spectacle  of  a  car  drawn 
without  horses,  as  in  the  case  of  a  trolley  car. 
It  is  a  matter  of  common  knowledge  that 
horses  otherwise  well  broken  and  kind  show 
signs  of  terror  at  the  sicht  of  a  moving  vehicle 
drawn  by  an  invisible  motor.  The  court  will 
also  take  judicial  notice  of  the  fact  that  trolley 
lines  had  not  superseded  horse  cars  at  the  time 
the  eirliesi  of  these  sales  were  made.  Wheiher 
they  were  in  anything  like  general  use  in  the 
city  of  Newark  in  1891  does  not  appear  from 
the  testimony.  As  there  was  no  expreaa 
guaranty  of  any  kind,  the  Jury  must  find  in 
the  language  used,  and  In  the  circumMancea 
surrounuinfi;  the  last  exchange  of  horses,  a  war- 
ranty broad  enough  or  sulficlently  special  to 
cover  the  case  of  t  right  at  the  sight  of  a  mov- 
ing trolley  car.  Tliis,  from  the  considerations 
above  mentioned,  could  not  have  been  mtendeil 
as  to  the  earlier  purchases,  and,  as  the  war- 
ranty of  the  last  horse  did  not  go  beyond  those 
previously  given,  there  was  no  evidence  from 
which  the  Jury  could  find  such  an  intention  ia 
the  minds  of  the  contracting  parties. 

As  the  action  Ib  on  contract,  and  not  for  de> 
celt,  mere  knowledge  of  the  purpose  for  which 
the  horse  was  wanted  is  without  significance; 
and,  in  any  event,  it  would  be  without  force 
unless  it  was  also  shown  that  the  vendor  knew 
that  the  horse  was  unsuitable  for  the  purpose 
for  which  he  sold  him. 

The  request  that  a  wrdiet  he  directed  for  the 
defendant  woe  a  proper  an^  and  judgment  4$ 
ordered  aeeordin 
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SUCCESSION  OF  Elizabeth  BEY. 

(46  La.  Ann.  — .} 

«1.  Whentbe'wUliiMtablisliMltohaTe 
been  made  by  tlie  testator  himself,  or  by 

a  notary  at  hJs  iustanoe  and  dictation.  In  presenoe 
and  hearinff  of  the  sutaorlbinff  witnenee,  aa- 
aided  by  others,  and  its  proyisions  and  expres- 
sions are  sage  and  judicious,  containing  nothing 
soundinff  to  folly,  these  facts  establish  a  pre- 
sumption, even  In  the  case  of  a  person  habitually 
insane,  that  it  was  made  during  the  existence  of 

.  a  lucid  interval,  and  impose  on  those  who  attack 
the  will  the  btirden  of  proving  insanity  at  the 
moment  when  it  was  made. 

«•  Death  of  the  testatrix*  by  snleUto* 
does  not  raise  a  presumption  of  insaa- 
itgr  At  date  the  will  was  executed.  Bven  when 
the  suicidal  act  is  unquestionably  the  effect  of 
insanity,  it  does  not  necessarily  follow  that  a  will 
prepared  wltbtai  a  short  time  previous  is  invalid. 

(April  28,  IflML) 

APPEAL  by  the  testamentary  ezecator  of 
Elizabeth  Bey  from  an  order  of  the  Civil 
District  Court  for  the  Parish  of  Orleans  refusing 
probate  to  an  Instrument  alleged  to  be  the  last 
will  and  testament  of  the  said  Elizabeth.  Be- 
-tersed. 

The  facts  are  stated  in  the  opinion. 

Meur$.  Dinkelspiel  A  Mart*  for  appel- 
lant: 

Sanity,  or  soundness  of  mind,  being  the  nat- 
ural condition  of  mind,  insanity  is  never  pre- 

*Headnotes  by  Watkins,  J. 


samed,  but  must  be  affirmatively  and  contra- 
dictorily  established. 

Kingibury  y.  Whitaker,  83  La.  Ann.  1066, 
86  Am.  Rep.  278. 

The  presumption  is  always  in  favor  of  the 
act;  insanity  is  never  presumed. 

Oliandler  t.  Barrett,  21  La.  Ann.  60, 99  Am. 
Dec.  701. 

If  a  testament  presents  a  series  of  wise  and 
Itidicious  dispositions  the  onus  is  upon  the 
heirs  who  attack  it  to  prove  unsoundness  of 
ludnd  at  the  date  of  its  execution. 

Ibid. 

When  the  will  was  made  by  the  testator 
himself,  unaided  by  others,  and  its  provisions 
and  expressions  are  sage  and  Judicious  con- 
taining nothinfr  sounding  to  folly  "it  will  be 
assumed,  even  in  case  of  a  person  habit uallr 
insane,  that  it  was  made  in  a  lucid  interval; 
and  the  burden  of  proof  will  be  upon  those 
who  attack  it,  to  show  insanity  at  the  moment 
when  it  was  made. 

Kingt^ury  v.  Whitaker,  iupra. 

The  test  of  the  law  upon  this  subiect  is. 
whether  at  the  moment  of  making  the  will 
the  testator  was  of  sufficiently  sound  mind  to 
fully  understand  the  nature  of  the  testament- 
ary  act  and  appreciate  its  e£FectB. 

Ibid. 

Suicide  committed  by  the  testator  soon  after 
making  his  will  is  not  conclusive  evidence  of 
his  insaniiy. 

Brooka  v.  BarreU,  7  Pick.  194. 

The  law  draws  no  inference  against  the 
sanity  of  a  person  from  the  mere  ract  of  sui- 
cide. 


Nora.— Suicide  as  evidence  of  tettamentary   in^ 
eajMieUy, 

The  authorities  are  uniformly  In  aooord  with  the 
above  case  in  holding  that  suicide  alone  is  not 
auffloient  to  invalidate  a  will  although  it  was  made 
ODly  a  short  time  prior  to  the  suicide. 

Suicide  soon  after  making  the  will  is  not  conolu- 
sive  evidence  of  insanity.  Brooks  v.  Barrett,  7 
Piclc.  94. 

If  there  was  no  evidence  of  derangement  at  the 
time  the  will  was  executed,  the  mere  fact  of  com- 
mitting suicide  a  few  days  afterwards  will  not  in- 
validate it.  Burrows  v.  Burrows,  1  Hagg.  Bcol. 
Rep.  109. 

In  Chambers  v.  Queen*s  Proctor,  2  Curt.  Bccl. 
Rep.  416,  the  wiU  of  one  who  just  before  the  exe- 
cution of  it  was  shown  to  have  been  acting  under 
an  illusion  and  who  committed  suicide  was  upheld 
on  the  ground  that  at  the  time  the  will  was  exe- 
euted  be  was  of  sane  mind. 

In  the  case  of  Daiiey  *s  Ooods,  8  Swab,  ft  T.  156, 81 
L.  J.  P.  178,  4  L.  T.  N.  S.  477,  7  Jur.  N.  S.  712,  it  ap- 
pears from  the  argument  thai  suicide  will  forfeit 
the  goods  of  decedent  to  the  crown,  and  some  of 
the  older  text- writers  are  referred  to,  showing  con- 
flicting opinions  as  to  the  effect  upon  the  will,  but 
that  case  in  accordance  with  the  majority  opinion 
of  the  text- writers  holds  that  the  will  is  valid,— at 
least  so  fHr  as  the  appointment  of  the  executor  is 
concerned,  and  that  he  will  be  entitled  to  probate. 

Some  of  the  cases ,  however,  seem  to  give  the  fact 
of  suicide  considerable  probative  force  in  deter- 
mining Insanity.    Thus  it  has  been  said  that— 

Suicide  is  not,  as  an  inflexible  rule,  considered  in 
'Si  UK.  A. 


itMlf  as  evidence  of  insanity,  but  it  cannot  be  de- 
nied that  in  most  cases  it  is  committed  in  moments 
ofmental  aberration,  and  is  an  act  which  nothing 
less  can  otherwise  justify.  Godden  ▼.  Burke,  86 
La.  Ann.  160. 

The  fact  of  suicide  maybe  shown  in  evidence  on 
the  question  of  disposing  mind.  Pettitt  v.  Pettitt^ 
4  Humph.  19L 

In  Frary  v.  Ousha,  69  Vt.  967,  in  considering  tha 
admissibility  of  evidence  of  an  expert  as  to  what 
was  intimated  by  suicide,  the  court  says:  "While 
it  has  been  generally  held  that  the  fact  that  one 
committed  suicide  is  not  conclusive  evidence  of  in- 
sanity, it  has  as  generally  been  held  that  it  was 
evidence  tending  to  show  insanity.** 

In  Re  Oard*s  WiU,  28  N.  Y.  &  B.  628,  it  is  held  that 
suicide  may  suggest  Insanity,  but  the  suggestion  is 
greatly  enfeebled  where  the  man  has  reached  old 
age  and  has  no  resources  of  enjoyment  and  has 
many  trials,  and  where  his  will  is  not  unnatural  but 
shows  that  he  understood  what  he  was  doing. 

Self-destruction  is  but  a  fact,  together  with  aU 
the  other  fact^  In  the  case  from  which  the  court 
and  jury  are  to  determine  the  testamentary  capa- 
city of  the  testator,  not  at  the  time  of  committing 
the  suicide  but  at  the  time  of  making  the  will.  Mo- 
Blwee  V.  Ferguson,  48  Md.  479. 

The  law  makes  no  inference  from  suicide.  It 
stands  as  a  fact,  together  with  all  the  other  acts  of 
the  decedent*8  life,  together  with  his  character, 
situation,  habits,  thoughts,  purposes,  principles, 
and  affections,  as  far  as  these  are  made  known  to 
the  jury,  from  which  they  are  to  determine  whether 
or  not  the  decedent,  not  merely  at  the  time  of 
committing  the  suicide,  but  at  the  time  of  mak* 
87 
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Duffdd  r.  Robeton,  2  Harr.  (Del.)  875. 

The  opinions  of  mediral  men  are  received 
upon  questions  of  professional  skill:  but  tb«*y 
should  slate  the  facts  on  which  such  excep- 
tions aie  based,  aod  the  opinions  themselves 
are  not  conclusive,  but  must  be  weighed  as 
otb(  r  evidence. 

ChandUf  ▼.  Barrett,  tupra, 

JHestm,  Farrar,  Jonas  AKruttsebmitty 
for  appellees,  heirs  and  administrator: 

Where  general  insanity,  even  ^itb  some  in- 
tervais,  is  shown,  the  burden  of  showing  that 
the  particular  act  in  dispute  was  made  during 
such  an  interval,  is  thrown  on  the  party  who 
suppo  ts  the  validity  of  the  act  or  contract. 

Rev.  Civ.  Coiie,  art.  1788,  §  9. 

A  lucid  interval,  under  the  dvil  law,  is  act 
an  apparent  tranquillity  or  a  seeming  repose. 
It  is  not  a  simple  dinilDution  or  a  remission  of 
the  disease,  but  a  temporary  cure. 

AubeH  V.  Avftert,  6  La.  Ann.  108. 

The  law  recognizes  two  classes  of  insans 
persons— one  called  furio9ot,  the  other  mente 
capUis;  the  latter  class  do  not  enjoy  lucid  in- 
tervals. 

Ibid, 

Mi-lancholia  Is  classed  as  mente  capta». 

Only  in  cases  of  furiosos  or  where  acts  of 
insanity  are  rare  and  intermittent,  will  appar- 
ent wi<dom  of  the  testament  necessitate  proof 
that  decedent  was  sane  at  moments  of  its  con- 
feet  i  n. 

ChandUr  r,  Barrett,  21  La.  Ann.  68, 07  Am. 
Doc.  701. 

The  decision  in  Kingtbury  v.  Whitaker, 
83  La.  Ann.  1057,  86  Am.  Rep.  278,  must  be 
read  in  the  light  of  the  facts  therein  involved, 
which  explain  the  expressions  therein  and  give 
a  different  effect  thereto,  than  when  read  by 
itself. 

Mr.  Frank  Zen^el  for  absent  heirs. 


Watkinst  tT.,  delivered  the  opinion  of  the 
court: 

The  legal  and  presumptive  heirs  of  the  de- 
ceased resist  the  probate  of  her  last  will,  on  the 
ground  that  she  was  insane  at  the  time  of  it» 
execution,  and  incapable  of  making  a  legal  and 
valid  testament.  The  introduction  of  evidence 
took  a  wide  range,  and  at  the  trial  there  was- 
Judgment  in  favor  of  opponents,  annulling  the 
will,  as  having  been  made  by  an  insane  per- 
son: and  it  decreed  that,  "by  reason  of  her  in- 
sanity,**  the  testatrix  died  intestate.  The  tes- 
tamentary  executor  propounded  the  will  for 
probate,  and  had  an  inventory  taken,  but  the 
probate  of  the  will  was  resisted  by  the  attor- 
ney for  absent  heirs,  who  had  theretofore  beea 
appointed  at  the  suggestion  of  the  public  ad- ' 
ministrator,  who  had  undertaken  the  adminis- 
tration of  the  succession,  as  a  vacant  estate. 

The  theory  of  opponents  seems  to  be  that  the- 
testatrix  was  afOlicted  with  that  species  of  in- 
sanity known  in  medical  jurisprudence  afr 
"melancholia,*'  the  effect  of  which  was  to  ren- 
der her  incapable  of  transacting  the  businesa 
affairs  of  everyday  life,  and,  consequently,  of 
makine  a  testamentary  disposition;  and  the 
fact  of  her  having  committed  suicide  shortly 
subsequent  to  the  execution  of  the  will  is  re- 
ferred to,  and  relied  upon,  by  opponents,  a» 
confirmatory  proof  of  her  previous  insanity. 
And  it  is  asserted  in  the  brief,  as  well  as  in  the 
oral  argument  of  appellant's  counsel, — without 
denial  from  the  other  side,— that  the  Judge  be- 
low assigned  the  fact  of  her  suicide  as  being  a 
weighty,  if  not  a  conclusive,  proof  of  her  pre- 
vious want  of  capacity  to  make  a  will.  Coun- 
sel for  the  appellees  made  reference  to  the  pro- 
ceedings which  were  inaugurated  for  the 
interdiction  of  the  deceased,  shortly  previous 
to  the  making  of  her  will,  as  a  circumstance 
corrotwrating  her  state  of  confirmed  insanity 


Ing  the  will,  was  of  insane  mind.  Dufflekl  r. 
Robeson,  2  Harr.  (Del.)  888. 

And  evldoDoe  which  mt^ht  not  of  itself  be  suffl- 
oient  to  show  loaaDlty  may  become  suffiolent  when 
coupled  with  the  fact  that  deceased  oommttted 
suicide. 

I'll  us  where  a  man  was  laboring  under  an  insane 
delusion  as  to  tbe  infidelity  of  bis  wife,  because  of 
which  he  shot  ber  and  then  committed  suicide,  the 
fourt  held  that  there  was  evidenoe  of  his  insanity, 
not  onlv  at  tbe  time  of  bis  death  but  at  the  time  bis 
will  was  made,  and  they  set  it  aside.  Burkhartv. 
Gladlsb.  123  Ind.  837. 

In  accord  witb  tbe  above  decisions  Is  MoAdam  v. 
Walker.  1  Dow.  P.  C.  148,  in  which  a  man  declared 
hi9  mistress  to  be  his  wife  m  the  presence  of  some 
of  bis  servants,  and  a  short  time  afterwards  com- 
mitted suicide,  and  the  question  was  as  to  bis  sanity 
<tt  the  time  ot  tbe  act  which  was  alleged  to  have 
constituted  the  marriage,  and  it  was  held  that  be 
nould  not  be  declared  to  be  Insane  from  tbe  mere 
fact  that  be  committed  suicide. 

The  weight  of  tbe  fact  of  suicide  as  evidenoe  of 
foMinity  bns  also  l>een  considered  iu  cases  where 
tbe  question  of  testamentary  capacity  was  not  in- 
volved but  the  decisions  being  uniformly'in  accord 
upon  tbe  question  such  decisions  may  throw  light 
upon  tbe  question  and  are  therefore  inserted  here. 

In  several  insurance  oases  the  question  has  arisen 
and  it  has  been  held  that  the  law  does  not  presume 
that  a  person  who  takes  bis  own  life  wa«  insane  at 
tbe  time.  Goffey  v.  Home  L.  Ins.  Go.  8  Jones  &  8. 
814:  Weed  v.  Mutual  Ben.  L.  Ins.  Cki .  70  N.  Y.  561, 
oiting  Qrover,  /.« In  McCSure  v.  Mutual  L.  Ins.  Co. 


of  New  York,  65  N.  Y.  flSl,  which  oaae  Is  not  f  ally 
reported  in  the  place  otted.  Terry  v.  life  Ins.  Co. 
1  Dili.  408. 

Tbe  fact  that  an  insured  committed  suicide  Is  not 
of  itself  evidence  of  ineanlty.  Merritt  v.  Cotton 
States  L.  Ins.  Co.  65  Oa.  108. 

And  in  Fowler  v.  Mutual  L.  Ins.  Co.  4  Lans.  209L. 
the  oourt  refused  to  oonslder  suicide  proof  of  in* 
sanity. 

In  Bex  V.  Saloway,  8  Mod.  100,  the  oorooer*s  in- 
quest found  one  who  had  drowned  himself  in  » 
pond  non  compos  mentU,  beoause  it  is  mote  gener- 
ally supposed  a  man  in  his  senses  will  not  be/ai^ 
de  ss.  A  motion  was  made  that  the  inquest  be  set 
aside,  anJ  tbe  reporter*s  note  says  the  oorcmer 
ought  not  to  presume  insanity  from  the  fact  of^ 
suicide. 

In  Rex  V.  Coronor  de ,  Comb.  2,  in  whf6h  a 

melius  inquirendum  was  granted  in  a  case  In  which 
the  coronor  bad  found  a  suicide  non  comiMW,  tii» 
chief  Justice  says:  **It  is  a  vulgar  error  that  none 
of  sane  mind  can  k>e  /eZo  de  ae,  and  that  whosoever 
kills  himself  must  be  tion  compos.  For  if  be  ba 
(Vimpos  as  to  other  acts,  that  sole  act  shall  not  dn> 
nominate  him  non  compos. 

In  Hales  v.  Petit,  Piowd.  961,  It  was  determloeA 
that  one  killing  himself  commits  murder. 

And  in  another  case  upon  a  trial  for  murder  tli» 
defense  was  insanity,  and  a  desire,  intention,  anA 
attempt  to  commit  suicide  before  and  at  the  tlin» 
of  the  murder  was  shown,  but  the  court  saM  tb» 
desire  to  oommit  suicide  did  not  always  evldenoa- 
Insanit^.    Beg.  v.  Bartoo«80ox,aOL29Sw 

H,  P.  F. 
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at  that  time.  To  these  factn,  or  InddentB, 
rather,  in  the  life  of  the  uDfortunate  young 
womao,  all  of  the  testimony  on  either  side 
weins  to  ha?e  been  directed,  other  evidence 
being  merely  corroborntive.  Arranging  these 
three  events  in  the  order  of  their  oc^'urrcnce, 
we  find  from  the  record  that  the  interdiction 
salt  was  filed  on  the  Itith  of  August,  l»ir3,  the 
will  was  executed  on  the  1  th  of  November. 
1898,  and  ibe  suicide  occurred  on  or  about  the 
8d  of  Jonuary,  1808.  As  it  is  evident  that  the 
test  of  ihe  sanity  of  the  testatrix  at  the  time 
of  making  her  will  is  of  the  greatest  im- 
portance,— ^in  fact,  is  the  crucial  question  in 
the  C4ise. — the  terms  of  the  will,  and  the  cir- 
cumstances surrounding  iis  execution,  must  lie 
examined  at  the  outstiirt;  this  court  having 
decided  that  the  test  of  the  law  is  whether,  at 
the  moment  of  making  a  will,  the  testator  was 
of  sutlicieotly  sound  mind  to  fully  understand 
the  nature  of  the  testamentary  act,  and  ap- 

Ereciate  itspflTect.  Kiny^mry  t.  Whttaker,  82 
(8.  Ann.  1055,  86  Am.  Rep.  278.  An  exami- 
nation of  the  will  discloses  that  it  was  executed 
in  \he  presence  of  F.  D.  Charbonnet,  a  notary 
public,  and  four  witnesses  two  of  whom  were 
practicinir  lawyers.  It  appears  from  the  tes- 
timony, that  on  the  18th  of  November,  18i>2. 
during  the  business  hours  of  the  day,  the  de- 
ceaseJ  appeared  at  the  notary's  office  pursuant 
to  a  pi  eviouA  agreement  to  that  effect;  and  that, 
at  the  time  and  place  agreed  upon,  said  notary 
received  her  last  will  and  testament,  in  the 
presence  and  bearing  of  the  four  witnesses,  as 
dictated  to  hi  in  by  said  testatrix. 

A  fair  s>nnp8i9  of  the  testament  Is  as  fol- 
lows, viz.:  That  the  testatrix  bequeathed  to 
one  or  the  legatees  an  improved  city  lot;  to  an- 
other, a  9um  of  money  that  was  to  her  credit 
in  a  (lesijfnated  horoeFlead  association,  and  a 
lot  of  houseliold  furniiure.  etc.;  to  another, 
certam  shares  of  stock  in  the  Mechanics'  Mut- 
ual Incurance  Company:  to  another,  certain 
other  shares  of  stock  in  the  same  company;  to 
anoiher,  certain  other  shares  of  stock  in  the 
same  company;  to  another,  certain  other  shares 
of  stock  in  the  same  company;  to  another,  the 
family  tomb  in  the  St.  Vmcent  de  Paul  ceme- 
tery; and,  to  another,  the  yaulta  in  the  Odd 
Fellows'  Rest.  It  was  concluded  by  appoint- 
ing au  executor  without  bond,  denominating 
him  "her  crood  friend."  The  circumstances 
under  which  the  testament  was  executed  are 
detailed  bv  the  notary  and  subacrihing  wit- 
nesses. The  notary  states  that  the  will  was 
made  at  bis  oillce,  during  the  business  hours 
of  the  day,  and  in  the  immediate  presence  and 
hearing  of  the  four  witnesses  who  subscribed 
their  names  to  the  act  That  same  was  exe- 
cuted bj^  him  in  pursuance  of  a  previous  agree- 
ment with  the  testatrix.  That,  previous  lo  the 
execution  of  the  will,  the  deceased  had  called 
at  his  residence  to  see  him,  and,  learning  of 
his  absence,  she  left  with  his  wife  a  message 
for  him,  to  the  effect  that  she  desired  to  see 
him  about  makifig  a  will.  That,  accordingly, 
he  visited  her,  and  they  had  a  conversation 
upon  the  subject,  and  agreed  upon  the  price. 
"She  wanted,"  so  the  witness  states,  "the  will 
to  be  made  at  her  house.  I  told  her  what  I 
would  charge.  She  hesitated,  and  Jewed  me 
down.  •  .  .  She  asked  me  if  I  could  not  do  it 
any  cheaper  (naming  a  price);  and  I  told  her 
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'  if  she  wanted  it  at  that  price  to  come  to  my 
office;  and  she  came  a  day  or  two  afterwards.^ 
This  witness  further  states  that,  when  the  de- 
ceasc>d  came  to  his  office,  she  stated  that  it  was 
for  the  purpose  of  making  her  will,  and  the 
will  "was  dictated  to  [him]  by  Miss  Bey's  own 
!  lips."  That  "she  appeared  to  be  in  a  condi- 
tion such  as  any  ordinarv  person  would  that 
would  come  to  make  a  will."  That,  when  com- 
pleted, the  will  was  read  to  her  in  the  presence 
and  hearing  of  the  witnesses,  and  she  seemed 
to  perfectly  understand  its  provisions,  and 
signed  in  his  presence  and  that  of  the  subscrib* 
ing  witnesses.  That,  after  its  completion,  she 
handed  to  him  the  exact  amount  of  the  fee 
agreed  on  between  them  some  days  previously, 
without  any  discussion,  or  suggestion  from 
any  one.  During  the  course  oithe  notary's 
examination,  the  following  occurred  with  re- 
lation to  his  visit  to  the  residence  of  the  testa- 
trix, viz.:  **Q,  But  you  afterwards  went  to 
her  house?  A,  Yes.  Q.  Did  she  seem  to 
thorouj;hlv  understand  the  object  of  your  visitf 
A .  I  asked  her  if  she  sent  for  me;  and  she  said 
'Yes.'  Q,  Did  she  tell  you  she  wanted  a  will 
made?  A.  Yes."  And.  with  reference  to  her 
visit  to  his  office,  he  said:  "Q.  If  there  had 
been  the  slightest  doubt  in  your  mind  as  to  her 
sanity,  would  you  have  made  the  will?  A, 
No,  sir;  I  would  not  Q,  You  have  known 
this  lady,  how  long?  A,  I  haye  known  her  a 
long  time.  I  lived  in  the  neighborhood  for 
some  time."  In  speaking  of  the  deceased  as 
she  appeared  on  the  occasion  of  his  visit  to 
her,  and  on  that  of  her  visit  to  his  office,  he 
says  she  was  well  dressed,  and  made  a  nice 
appearance.  Again,  he  says,  in  speaking  of 
what  transpired  at  the  time  the  will  was  exe- 
ciited,  the  following  occurred,  viz.:  "C-  ^^ 
she  have  any  hesitation  in  declaring  her  inten- 
tions to  make  a  will  before  you?  A.  None  at 
all.  Q.  Did  any  one  help  her  or  aid  her  in 
making  the  disposition?  A,  No;  I  would  not 
have  written  what  I  did,  if  anybody  had. 
.  .  .  Q.  Did  Miss  Bey  have  any  papers  or 
memorandum  from  which  she  read  when 
dictating  the  will?  A,  I  never  saw  any.  Q. 
When  you  read  [the  will]  aloud  to  her.  and  to 
the  witnesses,  did  she  have  any  paper  before 
her  to  [enable  her]  follow  the  reading?  A,  I 
never  noticed  any."  The  testimony  of  this 
witness  is  entirely  supported,  and  confirmed 
throughout,  by  that  of  the  four  subscribing 
witnesses,  they  being  interrogated  and  cross- 
interrogated  at  length.  The  testament,  dictated 
as  it  was  by  the  testatrix,  bears  internal  evi- 
dence of  judgment,  foietbought,  and  careful 
preparation,  as  well  as  accurate  knowledge  of 
her  proper^,  and  the  means  she  possessed  at 
the  time  or  ita  confection,  as  well  as  perfect 
acquaintance  and  familiarity  with  the  different 
persons  who  are  mentioned  as  legatees.  Not 
only  so,  hut  it  evidences  a  sentiment  of  affec- 
tionate interest  in,  and  concern  for,  the  persona 
she  considered  her  special  friends;  and  sho 
seems  to  haye  apportioned  her  bounty  rela> 
tivel^  to  their  nearness  to  her.  And  in  the  dia~ 
positions  of  her  will,  taken  as  a  whole,  she 
seems  to  have  exercised  reasonable  care  for  the 
mutual  interests  of  all,  without  making  any 
unreasonable  or  unusual  bequest  to  any.  The 
only  thing  preferred  against  it  is  that  the  tee- 
utrix  mstitttted  friendb,  inatead  of  ooUaleial 
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celatioDS,  ab  her  belrs.  But  in  the  liirbt  of  the 
law,  Bbe  bad  a  recognized  riffht  to  (bus  dispom 
of  ber  property;  and  ber  oollateral  relations  re 
aided  abroad,  and  were  unknown  to  her,— no 
intimacy,  or  even  acquaintance,  seeming  ti 
have  ever  existed  between  them  during  bei 
lifetime.  Certainly,  Ibis  testament  pos^esaes 
DO  internal  eyidence  of  tbe  insanity  of  the  tes 
tatrix  at  tbe  date  of  its  execution;  and  tbe  cir 
curostanoes  detailed  by  tbe  notary  and  sub- 
scribing witnesses  negative  that  idea. 

With  regard  to  tbe  interdiction  proceeding* 
ibat  were  instituted  in  August,  previous  to  tbe 
making  of  the  will  in  November,  notbiog  need 
be  said  beyond  tbe  fact  that  they  were  but  the 
culmination  of  a  sentiment  that  prevailed  in 
the  community  in  which  she  lived,  during 
■ome  months  previous,  to  tbe  elTect  that  she 
was  insane;  and  the  further  fact,  that  they 
were  discontinued,  voluntarily,  ten  days  be- 
fore tbe  will  was  made,  by  the  parties  who  in- 
augurated them,  without  the  assignment  of 
any  reason  or  excuse.  Of  themselves,  they 
cannot  iurnish  any  evidence  of  insanity,  as 
they  did  not  result  in  a  judgment  of  interdic- 
tion. Tbe  person  in  whose  name  tbe  interdic- 
tion suit  was  brought  states  that  he  bad  known 
the  decessed  for  a  long  time;  and  that  during 
her  father's  lifetime  she  ^as  ''a  very  seiisible. 
fine  young  lady."     He  says,  "She  was  of 

food,  sound  mind  before  [be]  saw  ber  at  Mrs. 
toper's."  His  testimony  is  that  her  father 
died  in  February  or  March,  lb91,  and  soon 
afterwards  she  removed  to  tbe  bouse  of  one 
Dr.  Eeitz,  on  an  invitation  of  tbe  latter,  carry- 
ing all  of  her  furniture,  clothing?,  and  effects. 
Another  witness  states  that  tbe  deceased  was 
removed  fn>m  the  residence  of  Dr.  Eeitz  to  her 
own  on  the  2d  of  June,  1892,  more  than  two 
months  previous  to  tbe  institution  of  tbe  in- 
terdiction suit;  and,  inasmuch  as  most  of  tbe 
evidence  appertaining  to  ber  insanity  relates  to 
the  period  of  time  she  resided  in  Dr.  Eeitz's 
house,  it  is  well  to  look  into  the  circumstances 
of  her  airival  at,  and  her  departure  from,  bis 
bouse — a  period  of  something  more  than  one 
year.  Tbe  witness  last  referred  to  states  that 
abe  bad  known  tbe  deceased  about  seven  years 
previous  to  her  death,  and  very  intimately. 
That  the  deceased  and  her  father  lived  in  a 
tenement  adjoining  tbe  one  which  witness  and 
her  husband  occupied,  there  bfing  only  a  par- 
tition wall  between  tbem.  That,  during  tbe 
seven  years  M  Ibeir  acquaintance,  the  greatest 
intimacv  existed  between  tbe  two  families. 
That  she  was  present  when  tbe  testatrix's 
father  died,  and  she  describes  tbe  death  scene 
and  surroundings  graphically.  That  tbe  de- 
ceased remainecT  alone,  in  ber  father's  house 
about  three  weeks,  when  she  moved  to  tbe 
house  of  Dr.  Keitz  to  live.  That,  in  speaking 
with  witness  on  the  subject,  she  said:  "Well, 
Dr.  Keitz  says  for  me  to  break  up  housekeep- 
ing, and  go  to  his  house,  and  I  will  fall  into 
grand  society."  That  witness  replied:  "All 
right,  Lizzie;  just  as  you  wish."  That  the  de- 
ceased responded:  '*Well,  I  am  going  to  try  it; 
it  may  be  belter  and  it  may  be  worse."  Up  to 
this  date  there  is  nosuffgestion  of  ber  insanity, 
the  first  intimation  of  it  coming  from  Dr. 
Keitz,  in  May,  after  her  installment  in  his 
house  in  March,  though  it  remained  undis- 
closed until  the  rumor  had  become  flagrant  in 
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the  neighborhood.  About  idx  months  later 
4he  stated  to  Mrs.  Roper  that  aha  wished  she 
*iad  broken  ber  neck  before  she  went  to  Dr. 
Keitz's  house;  makine  many  serious  com- 
plaints, and,  amonff  others,  that  slie  had  been 
drugged  by  tbe  doctor,-  and  affirming  "  that 
she  uad  not  felt  well  since  Dr.  Eeitz  c&uffged 
ber  with  those  pellets."  This  lady,  Mrs. 
Roper,  states  that  tbe  first  she  beard  of  Miss 
Bey's  alleged  insanity  was  through  Mrs.  Heits- 
man.  in  the  spring  of  1892.  That,  about  thai 
time,  Mira  Lizzie  Bey  sent  for  ber  to  come  to 
see  her,  and  she  went;  but  that  she  fiiBt  n>et 
Dr.  Eeitz,  who  stated  that  Miss  Bev  was  "go- 
ing from  bad  to  iiorse,  was  losing  her  mind.** 
That,  on  afterwards  meeting  Misi  Bcj,  she 
exclaimed:  "O,  Mrs.  Roper,  Mra.  Roper,  I 
should  have  broken  my  neck  the  Hay  1  fli«t 
put  my  foot  in  this  bouse.  ...  I  have  been 
taking  those  pellets;  I  have  been  taking  too 
much  of  those  morphine  pellets."  Boon  after 
this  occurrence,  the  rumor  of  Miaa  BeVa  in- 
sanity was  publidv  discussed  in  the  vidnitj 
of  Dr.  Eeitz's  residence,  and  it  created  quite  a 
sensation  among  tbe  people  of  her  acquaint- 
ance. Many  people  visited  Dr.  Eeitz's  houao 
for  the  purpose  of  seeing  the  insane  girl,  with- 
out protest  or  objection  on  the  CMirt  of  anj 
member  of  Dr.  Eeitz's  family.  On  the  con- 
trary, these  visits  were  apparently  encouraged 
bv  them.  A  day  or  two  after  Uie  occurrence 
above  related.  Dr.  Eeitz  called  Dr.  Caatellanos 
to  see  Miss  Bey  professionally;  and  he  held  a 
short  interview  with  her,  in  the  prpsence  of  a 
number  of  persons  who  seem  to  have  been  at- 
tracted there  through  curiosity,  and  afterwards 
gave  it  as  bis  opinion  that  siie  was  suffering 
from  melancholia.  Tbe  day  following  the  in- 
terview, Mrs.  Roper  carried  Miss  Bey  to  her 
house  to  live,  said  removal  being  made  at  the 
instance  of  Dr.  Eeitz's  wife.  On  tbe  occasion 
of  Miss  Bey's  removal  from  the  house  of  i>r. 
Eeitz.  be  stated  to  Mrs.  Roper  "that,  if  any- 
thing happens  to  her,"  she  must  let  him  know; 
qualifying  tbe  observation  by  tbe  remark  that 
she  might  die.  or  that  she  might  have  to  be 
strapped  down.  All  of  this  occurred  in  Misa 
Bey  s  presence.  Dr.  Eeitz.  as  a  witness,  states 
that  he  had  been  tbe  family  physician  of  Misa 
Bey's  father,  and  had  known  the  family  for 
several  years  prior  to  her  oomins:  to  his  house 
to  live;  but  tbe  first  symptoms  of  insanity  de- 
veloped in  May,  1891, — two  months  after  her 
coming  into  bis  bouse  to  live.  He  speaks  of 
having  only  seen  ber  once  after  she  was  re- 
moved to  Mrs.  Roper's,  and  that  was  in  Octo- 
ber, 1892.  In  speaking  of  ber  capacity  to 
make  a  will,  he  says:  'The  disease  may  have 
abated  but  I  do  not  think  she  was  ever  after 
of  sound  mind."  Notwithstanding  tbe  fact 
tbat  Miss  Bey  was  removed  from  his  house  on 
tbe  2d  of  June,  1892,  and  he  had  not  seen  ber 
afterwards  until  October.  Dr.  Eeitz  admita 
that  be  bad  first  sugc^ested  ber  interdiction, 
and  that  tbe  suit  was  filed  at  bis  request  in 
August.  Though  Dr.  Seaman  bad  seen  Miaa 
Bey,  professionally,  after  her  removal  to  Mrs. 
Roper's,  and  be  testified,  at  tbe  commencement 
of  tbe  trial  of  tbe  interdiction  suit,  that  she 
*'bad  been  subject  to  fits  of  melancho'ia*'  for 
six  months  previous,  yet  it  is  a  fact  tbat  the 
interdiction  suit  was  discontinued,  at  bis  sug- 
gestion mainly,  ten  days  prior  to  the  making 


ou<a;isdbiuji 


of  the  will,  and  rabseqnent  to  tbe  delivery  of 
bis  tes  imony  therein.  But  it  does  not  appear 
that  D  \  Seaman  ever  made  a  careful  examina- 
tion of  Miss  Bey  with  a  view  to  making  a  test 
of  her  insanity:  and  hence  the  conclusion  is 
that  his  opinion  was  based  upon  casual  obser- 
Tati>n. 

Dr.  Szabory  was  called,  and  interrogated  by 
opponents,  as  a  medical  expert  on  matters  of 
insunily,  and  he  testifies  ttiat  he  visited  Miss 
Bey  professionally  during  tbe  time  she  was  at 
Mrs.  Roper's  honse,  and  he  states  that  her 
disease  was  nervous  prostration.  He  states 
that  he  visited  her  twice,  and  found  no  other 
sickness  except  emaciation  and  prostration. 
Those  two  visits  were  made  on  June  4  and  8, 
1803,  respectively;  that  is,  immediately  after 
ber  removal  to  the  residence  of  Mrs.  Roper  on 
the  3d  of  June.  Tbe  doctor  states  tbnt  he 
questioned  her  critically  as  to  her  condition, 
and  that  she  answered  him  simply  and  satis- 
factorily, i^iving  no  evidences  of  inRanity.  The 
following  interrocratnries  and  answers  will  best 
discover  the  true  situation,  viz.:  "Q.  During 
tbe  entire  conversation,  was  there  anything 
which  sbe  said  that  would  lead  you,  as  a  med- 
ical man  of  standing  and  reputation,  to  think 
that  she  was  out  of  her  mind?  A,  No,  sir. 
(f.  Then,  on  the  other  hand,  speaking  affirma- 
tively, as  a  medical  man,  was  there,  or  was 
there  not,  sufficient  evidence  that  she  was  an 
intelligent  person?  A,  Yes.  Q,  A  person  of 
good  common  sense?  A.  Tes.  Q.  She  spoke 
to  you  lucidly  and  plainly?  A.  She  answered 
alfmy  questions.  Q.  And  answered  them  sen- 
sibly? A.  Tes.  .  .  .  Q.  Did  she  have  the 
appearance  that  would  indicate,  in  the  slis^ht- 
est  degree,  that  ber  mind  was  disordered  or 
disarranged?  A.  None  whatever.  ...  Q. 
Are  you '  prepared  to  say,  doctor,  that  you 
made  an  examination  of  her  mental  condition, 
and  that  you  are  prepared  to  testify  as  to  its 
condiiinn  at  that  time?  A.  Yes,  sir.  Q. 
As  an  expert?  A.  Tes;  as  the  physician  m 
charge  of  the  insane  asylum,  years  ago,  I  can 
tell  you  something  about  it.  ...  O.  If 
there  had  been,  in  vour  Judgment,  tbe  sugbt- 
est  indication  tending  toward  insanity  In  this 
woman,  would  you,  or  not,  have  noticed  it? 
A,  I  would.  Q.  Would  it  not  have  come  di- 
rectljr  under  tbe  investigation  you  were  then 
makmg?  A,  Yes.  Q,  Did  you  notice  any- 
thing of  the  kind?  A.  There  was  nothing  to 
be  noticed  tendiner  to  show  that  she  was  insane. 
Q,  From  ber  looks,  demeanor,  and  general 
conduct,  was  she,  or  not,  in  your  opinion,  as 
an  expert,  capable  of  attending  to  her  business, 
and  attending  to  the  ordinary  affairs  of  life? 
a:  She  was.''  It  is  a  noteworthv  fact  that 
this  doctor  was  first  called  to  see  Miss  Bey  tbn 
day  after  she  bad  been  removed  to  Mrs. 
Roper's,  and  that  Dr.  Castellanos  was  called  to 
■ee  her  tbe  day  previous  to  her  departure  from 
Dr.  Keitz's  residence;  and,  while  their  state- 
ments are  diametrically  opposed  to  each  other 
in  respect  to  the  lady's  mental  condition  on 
those  two  occasions,  we  are  of  opinion  that  the 
difference  is  mainly  attributable  to  the  radlcd 
change  in  her  situation  and  surround inirs,  oc- 
casioned by  her  removal  from  Dr.  Keitz's  to 
Mrs.  Roper's  bouse.  Under  the  circumstances 
detailed,  we  are  disposed  to  attach  greater  im- 
jportance  to  the  testimony  of  Dr.  Szabary  than 
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to  that  of  either  of  the  oiber  medfeal  expens, 
owing  to  bis  special  fitness  to  testify  in  refer- 
ence to  insanity,  and  to  hit  having  made  a 
most  careful  examination  of  the  testatrix,  and 
under  more  favorable  conditions. 

Outside  of  tbe  isolated  expressions  of  opin- 
ion by  Drs.  Seaman  and  Oa.<tteUanofl. — ^we  do 
not  include  that  of  Dr.  Kelts,— none  of  the 
opponents'  leading  witnesses  testified  to  facts 
or  circumstances  which  occurred  snlyteqnent 
to  Dr.  Szabary'i  examination  of  Miss  Bey, 
tbongb  fldi  of  the  executor's  witnesses  devote 
almost  exclusive  attention  to  such  subsequent 
facts  and  circumstances.  These  witnesses 
state  that  they  had  known  the  deceased  for  ten 
or  twenty  years,  and  they  concur  In  the  opin- 
ion that  sbe  was  not  insane,  while  admitting 
that  sbe  did  evince  some  idiosyncracies  while 
sbe  resided  at  Dr.  Keitz's  house.  All  of  them 
join  in  tbe  statement  that  sbe  was  generally 
rieht-rainded  and  sensible  while  sbe  lived  with 
Mrs.  Rooer,  and  was  at  all  times  capable  of 
attending  to  ber  own  affairs;  and  it  is  in  proof 
that  she  aid  attend  to  the  payment  of  ber  taxes, 
tbe  collection  of  ber  rents,  and  tbe  manage- 
ment of  her  investments.  And  it  is  also  in 
proof  that,  on  the  day  tbe  interdiction  suit  was 
fixed  for  trial  she  was  present  at  the  weddine 
ceremony  of  Mrs.  Ropers  son,  and  participated 
in  tbe  weddin?  feast.  Even  Dr.  Keitz  ad- 
mitted that  Miss  Bey  had  given  him  promissory 
notes  in  liquidstion  of  her  board  while  at  hit 
bouse.  A  careful  examination  of  the  evidence, 
embracing  the  dates  above  given,  has  satisfied 
us  that  Miss  Bey  was,  at  the  moment  of  mak- 
ing her  will,  of  sufficiently  sound  mind  to 
fully  understand  the  nature  of  tbe  testament- 
arv'act,  and  appreciate  its  effects;  whether  the 
will  was  made  during  the  existence  of  a  lucid 
interval,  or  by  a  person  of  absolutely  sound 
mind,  it  is  comparatively  unimportant  to  in- 

?[tiire.  The  theory  of  the  medical  experts 
avoring  tbe  insanity  of  tbe  testatrix  is  that 
sbe  was'  afflicted  witb  melancholia,  whicb  in 
its  nature  is  Incurable,  and  not  susceptible  of 
lucid  intervals.  Such  is  tbe  opinion  of  authors 
on  medical  Jurisprudence,  and  it  was  likewise 
a  precept  of  Justinian,  whicb  has  been  recog- 
nized in  the  Jurisprudence  of  this  court. 
Avbert  V.  Attbert,  6  La.  Ann.  101  But  it  is 
our  opinion,  accepting  this  theory,  that  the 
evidence  does  not  make  a  case  against  the  tes- 
tatrix of  melancholia;  but,  conceding  for  the 
argument,  that  the  evidence  tends  in  that 
direction,  the  clear  and  indisputable  proof  of 
tbe  will  having  been  made  at  a  time  when  the 
testatrix  was  perfectly  rational  and  apparently 
sane  contradicts  it,  and  renders  it  an  unaccept- 
able theory,  or  proves  her  sanity  altogether. 
Our  code  recognizes  the  validity  of  a  will 
made  by  an  insane  person  during  the  existence 
of  a  lucid  interval.    Rev.  Civ.  Code,  art  1788, 

The  rule  in  reference  to  tbe  power  and 
streuiTth  of  mind  necessary  to  make  a  will  is 
well  stated  in  GIiand'erY.  Barrett,  21  La.  Ann. 
58,  99  Am.  Dec.  701,  thus:  "So  far  as  the 
latter  is  concerned  [the  amount  of  intellect  re- 
quired in  a  testator  |.  a  will  may  well  be  made 
by  any  mind  which  has  the  soundness  and 
strength  necessary  to  endure  the  conflict  in- 
volved in  the  making  of  a  bargain.  It  would 
be   unreasonable  to  require   that   a  teatator 


should  bare  more  mental  yioror  and  a  more 
lucid  memory  than  a  person  who  makes  a  con- 
iraci."  The  court  afates  the  French  juris- 
prudence to  be  the  same  as  our  own,  or,  rather, 
that  our  jurisprudence  has  followed  the  treatises 
of  the  French  commentators;  the  rule  being 
that,  if  the  tes  ament  presents  a  series  of  wise 
and  judicious  dispositions.  It  is  for  the  heirs 
who  attack  it  to  pro?e  tlie  unsoundness  of 
mind  at  the  date  of  the  testament:  if,  on  the 
contrary,  it  contains  dispositions  such  as  would 
cause  insanity  to  be  presumed.  It  Is  for  the  leg- 
atee to  prove  the  sanity  of  the  testator,  as 
against  the  terms  of  the  testament.  Coin, 
Delisle,  Don.  &  Test.  p.  8d.  The  legal  pre- 
sumption is  always  in  favor  of  the  sanity  of 
the  testator.  8  Droit.  C.  C.  p.  44;  8  Marcade, 
p.  403;  8  Dur.  Dr.  Fr.  p.  167.  The  presump- 
tion of  BAury  does  not  cease  because  the  testa- 
tor has  experienced  some  transitory  intellectual 
derangement  at  a  time  anterior  to  the  testa- 
ment. 2  Trop.  Don.  &  Test.  p.  60.  The  Eng- 
lish jurisprudence  is  the  same.  Chamben  v. 
Queen's  I^roctar^  2  Curt.  Eccl.  Rep.  416;  Ray, 
Medical  Jurisprudence  of  Insanity,  872;  1  Jar- 
man,  Wil«s,  p.  72;  Fulleck  v.  Alluison,  8  Haeg. 
Eccl.  hep.  527;  HaUeyY.  Webster,  21  Me.  461; 
Clark  V.  Fisher,  1  Paige.  174.  2  L.  ed.  605,  19 
Am.  Dec.  402;  Jackson  v.  Van  Dusen,  6  Johns. 
144,4  Am.  Dea880. 

In  the  instant  case,  the  circumstances  that 
«re  recited  and  relied  upon  as  indicating  the 
mental  unsoundness  of  the  testatrix  are  not 
nearly  so  strong  or  so  convincing  as  those  re- 
cited in  the  Chandler  Case,  while  those  sur- 
rounding the  testatrix  at  the  time  of  making 
the  will  are  very  much  the  same.  The  opinion 
in  the  Chandler  Cam  is  thus  concluded:  "If 
the  acts  of  insanity  are  rare,  and  occur  at 
periods  distant  from  each  other  and  from  the 
date  of  the  testament,  the  testament,  if  not  des- 
liuite  of  good  sense,  and  betraying  no  folly  on 
its  face,  will  sustain  itself  [and]  be  presumed 
to  have  been  the  offspring  of  a  healthy  relation 
and  a  lucid  memory."  The  will  under  con- 
sideration fulfills  all  of  those  requisites  com- 
pletely. The  proven  acts  of  folly  occurred 
some  months  previous  to  the  execution  of  the 
will.  The  will  is  sensible  throughout,  and  was 
by  the  testatrix  dictated  to  the  notary,  without 
any  memorandum  or  suggestion  from  any  one, 
and  betrays  no  folly  on  its  face.  The  extrinsic 
evidence  of  insanity  of  Bowditcb.  on  which  the 
court  decided  the  case  of  Kingsbury  v.  Whit- 
aker,  82  La.  Ann.  1057,  86  Am.  Rep.  278,  was 
in  our  opinion  much  stronger  than  it  is  in  this 
case  atrainst  Miss  Bey,  and  jet  the  judgment 
annulling:  the  will  of'Bowditch  was  reversed, 
notwir  listanding  three  of  i  he  most  distinguished 
physicians  of  the  city  of  New  Orleans  testified 
that  the  testator  was  insane,  and  the  Boston 
physicians  testified  in  the  same  tenor,  and  Bow- 
ditch  had  been  regularly  interdicted  by  a  judg- 
ment of  court,  and  he  was  incarcerated  in  the 
asylum.  The  court  said:  "When  physicians 
tell  us  that  Bowditcb  must  have  been  insane  on 
the  24th  of  June,  1876  (the  date  on  which  the 
will  was  executed],  we  turn  to  the  will,  writ- 
ten entirely  by  himself,  as  shown  by  the  testi- 
mony of  two  witnesses  of  unimpesched  char- 
acter and  veracity,  who  saw  and  conversed 
with  him  on  that  day  and  at  that  moment,  to 
whom  he  spoke  very  rationally  of  his  will,  and 
ML.  a  A. 


we  must  conclude  that  the  pbysidana  were 
mistaken,"  etc.  The  will  of  Miss  Bey  con- 
tained more  convincing  proof  of  her  sanity,  and 
the  notary  and  four  subscribing  witnesses  tes- 
tify, most  circumstantially,  to  its  dictation  by 
her  in  a  manner  clearly  indicative  of  her  san- 
ity. In  the  Kinyfimry  Case  the  rule  of  inter- 
pretation, as  formulated  from  the  consensus  of 
opinion  on  the  subject,  is  thus  stated:  '*The 
real  question  is  whether  the  brain  or  other 
physical  organ,  whatever  it  may  be,  which  is 
the  medium  through  which  the  action  of  the 
mind  is  manifested,  is  so  diseased  or  impaired 
as  to  make  it  an  untrustworthy  vehicle  for  the 
conveyance  of  the  true  wish  or  will  of  the  tea- 
tator,  unbiased  by  any  delusion  which  may  be 
the  result  of  disease.  The  law  fixes  the  time 
for  the  application  of  this  test  at  the  momenl 
when  the  will  is  made,  and  expressly  reco^ 
nlzes  the  capacity  of  persons  subject  at  times 
even  to  complete  d^^mentia  to  make  a  will  in 
lucid  intervals.  When  the  will  is  established 
to  have  been  made  by  the  testator  himself,  un- 
aided by  others,  and  when  its  provisions  and 
expressions  are  sage  and  judicious,  contaioiog 
nothing  sounding  to  folly,  the  facts  establish 
a  presumption,  even  in  the  case  of  a  person 
habitually  insane,  that  it  was  made  daring  the 
existence  of  a  lucid  interval,  and  imposes  on 
those  who  attack  the  will  the  burden  of  prov- 
ing insanity,  at  the  moment  it  was  made." 
This  lule  is  more  accurately  stated  than  the  one 
formulated  in  the  Chandler  Case,  and  w^e  prefer 
to  follow  it.  But  the  will  of  Miss  Bey  sustains 
all  the  requirements  of  this  rule,  as  well  as  of 
the  former;  for.  in  our  view,  her  will  Is  good 
and  valid,  whether  it  be  interpreted  by  intrinsic 
or  extrinsic  evidence.  But  if  we  jzo  further, 
and  look  into  the  evidence  surrounding  the  sui- 
cide of  the  testatrix,  it  is  impossible  to  conclude 
that,  even  if  she  were  confessedlv  insane  at  the 
time,  it  evidenced  her  previous  insanity  at  the 
lime  of  making  her  will. 

The  following  is  the  full  text  of  the  letter 
that  was  found  on  the  person  of  the  deceased 
after  her  death,  viz. :  "New  Orleans,  Jan.  8d» 
1893.  Dear  Friends:  I  wish  to  inform  yon 
that  I  am  tired  of  living,  so  concluded  to  take 
my  life.  Dr.  Keitz  and  Dr.  Castellanos  said 
that  I  was  insane,  and  going  from  bad  to 
worst,  that  I  would  not  live  longer  than  two 
or  three  days  after  they  took  me  out  of  his 
bouse  to  Mrs.  Roper's  they  would  have  to  strap 
me  down;  it  is  going  on  to  eight  months  and 
have  not  bee  strapped  yet,  and  am  no  more 
insane  than  he  is.  When  dead  I  ask  of  Dr. 
Seaman,  the  Corner,  to  examine  my  brain 
and  let  the  public  know  what  he  said  about 
me.  I  am  not  sick,  and  not  well;  I  do  not 
know  what  ails  me;  he  must  have  drugged  or 
got  some  one  to  harm  me,  for  it  is  not  natural 
what  1  have;  I  cannot  live  any  longer,  for  I 
am  in  miser v  and  cannot  help  myself.  1  have 
m^  will  made  some  months  ago  to  my  friends 
with  the  exception  of  ten  shares  of  stock  of  the 
Mutual  Ins.  Co.,  to  pay  my  funeral  expenses^ 
by  my  adopted  brother  Henry  Schippmann  who 
is  my  testator,  if  there  is  any  left  to  keep  it  and 
give  Margaret  $50.00.  It  is  hard  for  me  to 
take  my  own  life,  but  I  hope  God  and  mj 
friends  will  forgive  me,  for  1  could  not  llvn 
longer,  there  Is  not  another  person  in  this  CItj 
that  Is  like  I  am,  the  party  who  did  that  to  wm 


I  hope  will  have  no  lack  and  follow  me  sooo. 
When  my  body  is  foand  let  Mrs.  Koper  be 
notifif  d,  and  let  Mr.  Dupreaefi,  the  Undertaker, 
Inxrv  me.  Mrs.  Roper's  address  is  675  North 
Rampart  Street.  Yours,  truly  Elizabeth  Bey." 
This  letter  eyidences  care  and  thought;  and  it 
•corresponds  throughout  with  the  whole  pitiful 
story  that  is  detailed  by  other  witnesses.  It 
evinces  an  exact  memory  of  former  traiuac- 
tions,  especially  the  occurrence  of  the  da  of 
June,  1^,  when,  in  the  presence  of  a  number 
of  persons,  she  was  examined  by  Dr.  Oaslel- 
lanos;  and  of  the  8d  of  June,  when  she  was 
removed  to  Mrs.  Roper's  house.  Its  reference 
to  her  will  is  quite  sieDificant  indeed;  and  the 
exactness  of  her  recoUpction  as  to  the  reserva- 
tion of  certain  shares  of  insurance  stock  for  the 
purpose  of  defraying  the  expenses  of  her 
'  funeral  is  even  more  remarkable  for  its  tenac- 
ity. Instead  of  this  letter,  dated  on  January 
£,  1898,  proving  her  insanity,  it  furnishes  addi- 
tional evidence  of  the  sanity  of  the  deceased. 

Dr.  Ray  makes  the  following  obftervalions 
on  the  question  of  the  suicide  of  a  testator  as 
affecting  the  validity  of  his  will,  on  the  theory 
that  suicide  raised  a  presumption  of  insanity: 
"At  present,"  says  that  author,  "the  fact  of 
guicide  has  no  other  importance  than  what  it 
derives  from  its  connection  with  the  mental 
di-rangement  which  must  be  supposed  to  have 
given  rise  to  it.  Courts  would  very  justly  re- 
1  use  to  consider  it  as  sufficient  proof  of  iruaniiy, 
in  the  absence  of  other  proofs,  because  it 
might  have  been  the  act  of  a  rationsl  mind, 
acd  because,  too.  if  it  really  had  sprung  from 
{jsanitv.  the  delusion  had  been  so  circum- 
scribed as  not  to  have  prevented  the  judgment 
in  regard  to  testamentary  dispositions  and 
other  civil  acts.  The  principle  adopted  in  the 
ecclesiastical  courts  is  that  in  case  of  doubtful 
sanity,  among  which  those  of  suicide  must  al- 
ways be  ranged,  the  validity  of  the  individ- 
ual a  testament  must  be  determined  iole/p  by 
ihe  ehnracter  of  the  instrument  itself,"  (Our 
italics.)  "Here  is  a  difficulty  that  courts  will 
never  be  very  anxious  to  encounter,  and  that  is 
to  determine  the  exact  connection  of  suicide 
with  insanity  in  point  of  time,  supposing  the 
latter  to  be  admitted.  When  thiiB  act  to  the 
only  proof  we  have  of  mental  derangement,  we 
are  left  without  the  means  of  ascertaining 
where  this  connection  began  to  exist  or  to  dis- 
appear; and,  consequently,  nothing  can  be 
more  difficult  than  to  decide  within  what  time, 
either  before  or  after  the  suicidal  attempt,  the 
individual  can  be  pronounced  insane.  It  not 
uncommonly  happens  that  a  person  kills  him- 
self, or  makes  the  attempt,  shortly  after  mak- 
ing his  will,  when  the  question  requires  judi- 
cial decision  whether  or  not  the  insanity  which 
led  to  the  fatal  act  existed  at  the  time  of  mak- 
ing the  wilL  The  practice  has  usually  been, 
if  there  were  no  other  evidence  of  unsound 
mind,  either  fn  his  conduct,  in  his  conversa- 
tbn,  or  in  the  testamentary  dispositions  them- 
selvea,  not  to  impeach  the  testator's  sanity.  In 
a  certain  case  it  was  said  by  Sir  John  Nicholl 
that  when  there  was  no  evidence  of  insanity  at 
the  time  of  giving  instructions  for  a  will,  the 
commisaion  of  suicide  three  days  afterwards 
did  not  invalidate  the  will  by  raising  an  inler- 
ML.R.A. 


ence  of  previous  derangement."  Burrow  v. 
BurrotDS,  lH>igg.  Eccl.  Re().  109.  Chiff  Justice 
Parker,  also,  held  that  suicide  committed  "fif- 
teen days  after  the  date  of  the  person's  will  was 
not  sufficient,  in  the  absence  of  other  evidence, 
to  prove  him  insane.and  thus  invalidate  the  will 
on  account  of  the  difficulty  just  meniioned." 
Broohs  V.  Barrett,  7  Pick.  94.  "Similar  views 
prevailed  in  Duffleld  v.  Bobeson,  2  Harr.  (Del.) 
888;  Chambers  v.  Queen's  Proctor,  3  Curt 
Eccl. Rep.  415.  In  both  of  those  cafies.  suicide 
occurred  the  next  day  after  the  execution  of 
the  will;  and,  in  the  latter,  delusions  were 
proved  to  exist  on  the  three  [daysl  next  pre- 
vious to  the  will."  Ray,  Junspruaence  of  In- 
sanity, p.  448.  g  480.  In  the  Brooks  Case,  the 
court  maintained  the  principle  that,  "if  the 
evidence  be  doubtful  the  presumption  of  th« 
law  in  favor  of  sanity  is  to  have  its  effect."  Dr. 
Ray  lays  down  the  general  proposition  that, 
even  when  the  suicidal  act  is  unquestionably 
the  effect  of  insanity,  it  does  not  necessarily 
follow   that  a  will  prepared  within  a  abort 


time  of  it  is  invalid."— that  is  to  say.  if  th« 
dence  of  Insanity,  p.449,  §481 .    "If  the  wUl  be 


will  be  reasonable.    Ray,  Medical 
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a  rational  act,  rationally  done,  a  suicidal  act^ 
or  attempt,  ought  not  to  invalidate  it,  because 
the  presumption  is  either  that  the  will  waa 
made  before  the  mind  became  impaired,  or 
that  the  derangement  was  of  a  kind  that  did 
not  prevent  the  judgment  from  using  ordinarr 
discretion  in  the  final  disposition  of  property.^ 
Id.  p.  460.  $  452.  Other  authorities  and  text- 
writers  might  be  cited  with  advantage,  but  we 
prefer  to  rest  our  conclusions  on  this  branch  of 
the  case  upon  the  opinion  of  Dr.  Ray,  on  ao- 
count  of  his  exceptionally  concise  and  correct 
conclusinos  of  law.  as  well  as  on  account  of 
this  court  having,  in  other  cases,  cited  hia 
works  with  approvaL  On  this  branch  of  the 
subject,  as  on  the  one  previously  argued,  our 
conclusion  is  clear  to  the  effect  that  even  con- 
ceding for  the  argument  that  Miss  Bey  was  in- 
sane on  the  8d  of  Januanr,  1898.  when  ahe 
penned  the  letter  that  was  afterwards  found  on 
her  person,  after  her  death  by  suicide,  there  la 
nothing  to  show  any  caudal  connection  be- 
tween the  act  of  suicide  and  the  circumstances 
surrounding  the  execution  of  her  last  will.  Al- 
together, our  conclusion  is  that  on  the  18th  day 
of  November.  1892,  when  Elizabeth  Bey  exe- 
cuted her  will,  she  was  of  sufflcientlv  sound 
mind  to  fully  understand  the  nature  of  the  tes- 
tamentary act  she  executed,  and  appreciated  its 
effects,  and  tbat,  consequently,  her  will  is 
good  and  valid.  Hence,  the  judgment  ap- 
pealed from  must  be  annulled  and  reversed. 

It  is  iherrfore  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be  annulled 
and  reversed;  and  it  is  now  ordered  and  decreed 
that  the  will  of  Elizabeth  Bey.  which  was  ex- 
ecuted on  the  18th  of  November.  1892,  be  de- 
clared legal  and  valid,  and  entitled  to  probate 
and  registry.  And  it  is  further  ordered  and  de- 
creed that  the  aforesaid  last  will  andtesumeni 
of  Elizabeth  Bey,  deceased,  he  and  the  sam« 
is  ordered  to  be  probated,  registered,  and  exe- 
cuted :  and  that  opponenia  pi^  all  coats  of  both 
courtly 


STATE  of  Louisiana  I 

John  L.  SARRADAT  et  al.,  ApptL 
(40  La.  Ado. — w) 

*!•  City  Ordinance  4166»  Counell  8e- 
rlea«  Is  eonatltational*  lei^aJU  SAd  Talid. 

8.  The  city  oonncU  of  New  Orleans  has 
the  unquestioned  authority  to  designate 
a  place  where  perishable  food  may  be  Bold,  such 
as  meats,  fish,  fruits,  vegetables,  etc.,  to  reirulate 
the  police  of  the  market  places,  to  lease  the  same, 

*Headnotes  by  MoBnsbt,  J* 


not  for  the  purpose  of  reyenoe  soMj,  bnt  in 
order  to  maintain  the  market  buildings,  and  the 
police  of  the  same;  and  for  this  purpose  to  au- 
thorize the  lessee  to  oharge  a  reasonable  sum  fOr 
stalls  and  space. 

8.   Because  one  raises  his  own  produce^ 

gives  him  no  right  to  sell  it  in  violation  of  a  oi^ 
ordinance. 

4.  The  dty  ordinance  reir^ilatlnff  th» 
markets  must  give  firee  access  to  the 
markets,  and  aiford  proper  facilities  to  per- 
sons who  desire  to  sell  goods  which  theonfinanoe 
requires  to  be  exposed  for  sale  there.  The  ordi- 
nance must  be  impartial,  making  no  discrlmina- 
tions,  and  creating  no  monopoUee,  and  offerliir 
no  serious  impediments  to  trade. 


NOTS.— Jfarftst  reipOaUoM  re$tricUng  soles. 
American  camt, 
BegtOatUnw  and  orainanceB  os  affeetino  contracts. 

Ordinarily,  the  relation  of  a  licensee  to  a  market 
stall  with  the  city  is  not  that  created  by  ordinary 
oontlracts,  and  the  party  cannot  claim  the  premium 
back  which  he  has  paid  tor  a  Rtall  where  the  mar- 
ket house  was  torn  down  some  years  thereafter. 
Woelpper  v.  Philadelphia,  88  Pa.  203. 

Nor  can  he  claim  that  his  permits  cover  spaces 
in  a  new  market  house.  People  v.  Meyer,  Zi  N.  T. 
6.  R.066. 

Nor  is  he  entitled  to  damages  in  condemnation  of 
the  market  house.  Strickland  v.  Pennsylvania  B. 
Co.  21  L.  R.  A.  224, 164  Pa.  848. 

And  a  market  license  is  not  a  contract  airainst 
oompetltion.  Peck  v.  Austin,  22  Tex.  261;  Jacobs 
▼.  Levy,  27  La.  Ann.  619;  Rosa  v.  New  Orleans,  1  La. 
128;  Newson  v.  Galveston,  7  L.  B.  A.  707. 76  Tex. 
£50. 

And  the  license  is  no  sruarantee  that  it  will  be 
eontinued.   Newson  y.  Galveston,  supra. 

And  a  tenant  of  a  market  is  subject  to  the  exer< 
oise  by  the  council  of  the  power  to  remove  the 
market.  Pets  v.  Detroit,  06  Mich.  160;  Cougot  ▼. 
New  Orleans,  16  La.  Ann.  21;  Gall  y.  Cincinnati,  18 
Ohio  St.  568. 

And  it  was  aaid  in  Jacksonville  y.  Ledwith,  0  L. 
Jft.  A.  60, 28  Fla.  168,  that  a  lesrislature  may  confer 
the  power  to  establish  or  change  a  market. 

And  for  good  cause  under  the  power  vested  in 
the  city  council  of  Charleston,  it  may  revoke  a  stall 
license.    Charleston  v.  Goldsmith.  2  Speers,  L.  428. 

And  a  party  who  has  a  license  is  not  depriyed  of 
his  property  without  due  process  of  law  by  an 
ordinance  forbidding  private  markets  within  cer- 
tain limits,  as  he  is  not  denied  the  right  to  sell  meat 
only  at  a  particular  place.  Newson  y.  Galveston,  7 
I1.B.  A.  707. 76  Tex.  650. 

Possession  of  a  stall  under  an  invalid  contract 
with  the  ma«kot  master  Is  not  that  of  a  trespasser. 
Ban  Antonio  v.  Royal  (Tex.)  June  16, 1801. 

And  an  ordinance  providing  for  ejectment  of  a 
party  occupying  a  stall  without  the  consent  of  the 
collector  does  not  apply  to  a  party  who  obtains 
possession  under  a  former  collector.  Bouat  v. 
Beombay,  16  La.  Ann.  877. 

A  city  cannot  recover  on  an  implied  contract  for 
use  and  occupation  from  one  who  sells  without  a 
license,  where  there  are  no  staUs  for  the  wholesale 
market,  nor  portions  of  space  defined  under  an 
ordinance  requiilng  produce  dealers  to  pay  a 
license  fee  of  fifty  dollars.  Baltimore  v.  Grieyes, 
20  Wash.  L.  Rep.  608.  See  Newport  y.  Saunders,  8 
Bam.  A  Ad.  411,  infra, 

A  permit  to  occupy  a  market  stall  does  not  con- 
stitute property  right.  Barry  v.  Kennedy,  11  Abb. 
Pr.  N.  S.  42L 

Corporate  prlvQegu  and  ipranU 

Where  a  permanent  market  was  incorporated 
for  the  sale  of  hay  and  straw,  the  sellers  of  produce 
24  L.  a  A. 


may  be  confined  to  producers.  Hughes  v.  Vannen- 
Asso.  1  Phila.  888. 

A  city  author-ized  by  Its  charter  may  grant  ex* 
dusive  privileBCs  to  a  party  erecting  a  market 
bouse  with  a  right  to  lease  staUs.  Palestine  ▼. 
Barnes,  .60  Tex.  638. 

But  a  charter  authorizing  a  oomoratiott  to  wOk 
milk  does  not  grant  the  privilege  of  violating  a  city 
ordinance  against  the  sale  of  milk  without  a  licenae* 
People  y.  Muiholland,  82  N.  T.  824, 87  Am.  Bep.  M8L 

Market  reauUUion  and  ruUB. 

A  olty  ihay  under  the  power  to  regulate  markets., 
adopt  such  regulations  as  are  necessary  for  the 
preservation  of  public  health  and  condooiye  to 
the  public  interest  and  use  of  house.  State  y.  Gari- 
baldi,  44  La.  Ann.  80O;  State  y.  Leiber,  U  Iowa,407r 
Philadelphia  y.  Davis,  6  Watts  &  8. 200. 

And  in  Atlanta  v.  White,  88  Ga.  220,  It  was  stated 
that  the  city  controlling  a  market  house  could  rev^ 
ulate  by  contract  the  use  of  It  to  certain  hours;, 
but  that  such  regulation  and  prohibition  woulA 
not  be  presumed  in  a  criminal  case. 

i7eQuirifia  license  for  mOet  in  marfteC. 

City  ordinances  under  their  charters  prohiblHiiir 
sales  in  Uie  market  by  non-produoers  without 
having  obtained  a  license,  have  been  generally  sua- 
tained  as  yaUd.  Bt  Nightingale,  11  Pick.  168;  Com. 
y.  Rice,  0  Met  258. 

And  an  ordinance  requiring  a  small  fee  for  stalls,, 
is  valid.   Cincinnati  y.  Buckingham,  10  Ohio,  257. 

So  one  prohibiting  all  butchers  who  are  not  li- 
censed from  cutting  meat  in  public  market  to- 
valid.    Brooklyn  y.  Qeyes,  Hill  ft  D.  8upp.28L 

So  an  ordinance  prohibiting  produce  waffona 
standing  within  the  limits  of  the  market  at  certain 
times  without  permission  of  the  superintendent  to- 
valid.   Com.  y.  Brooks,  100  Mass.  866. 

But  in  Hughes  v.  Detroit,  4  L.  R.  A.  808, 75  lOoh. 
574,  it  was  held  that  the  prohibition  of  a  sale  except 
from  stands  and  its  confining  of  farmers  to  placea 
where  there  was  Inadequate  accommodation  and 
virtually  shutting  out  sales  from  market,  wasyold. 
But  eubsequent  to  this  case  an  ordmance  which 
did  not  prohibit  farmers  and  gardeners  from  sell- 
ing their  produce  through  the  dty  but  was  Intended 
only  to  prevent  such  wagons  standing  until  such 
produce  was  sold,  was  held  to  be  a  reasonable  re- 
striction and  within  the  power  given  in  the  charter 
to  prohibit  and  prevent  incumbering  or  obstruct- 
ing of  the  streets.   People  y.  Keir,  78  Mloh.  08w 

Where  the  charter  prohibits  the  dty  ooanell 
from  assessing  any  charge  upon  persons  bringinir 
proyisions  to  the  market  in  wagons,  but  allows  the 
prevention  of  huckstering  and  forestaUing,  an  or- 
dinance cannot  include  persons  as  hucksters  who 
are  not  within  the  ordinary  meaning  of  that  term. 
Mays  v.  Ctndnnati,  1  Ohio  St.  288. 

And  under  a  power  to  pass  ordinances  the  pen- 
alty of  which  does  not  exceed  twenty  doUais  for 
one  offense,  an  ordinance  aifixing  a  fine  at  from  oiia> 


See  also  32  L.  R.  A.  706. 


▼  .     OAAKAVAT. 


CAPTllft.l80U 

APPEAL  by  defendaDta  from  a  JuHgrnent  of 
ibe  Recorder's  Court  of  New  Orleans  con- 
TictiDg  tbem  of  a  Tiolaiioo  of  a  city  ordinance. 

Tbe  facts  are  stated  in  the  opinion. 

Must:  Sambola  &  Dneros  for  appei- 
lanta. 

4feMfff.  B.  A.  O'SuIUtab,  Oity  Atiff.,  and 
George  W.  Flyna*  Ant,  Ciiiy  Atty,,  for' 
the  State. 

MeEnerjTt  J.,  delivered  the  opinion  of  the 
court: 
Tbe  defendants  were  convicted  and  fined  for 


Tlolating  sections  32.  36. 27,  of  City  Ordinance 
4155,  Council  Series,  amended  by  Ordinance 
4274,  Council  Series.  They  appealed,  alleging 
the  unconstitutionality  and  illegality  of  the 
ordinance.  In  detail  tbe  defense  is  that  the 
provisions  of  said  ordinance  are  oppressive, 
and  contrary  to  tbe  enlightened  policy  of  tbe 
state,  and,  "inaemueh  as  section  27  aforesaid 
prohibits  tbe  sale  of  their  vegetables  in  any 
other  part  of  the  market  or  vicinity,  and  dur- 
ing more  than  half  the  business  portion  of  tbe 
day, — ».  e.  between  tbe  hours  of  seven  o'clock 
A.  M.,  and  two  o'clock  P.  M.  in  Tiolation  of 
the  first  and  the  two  hundred  and  sixth  arti- 
cles of  the  state  constitution;"  that  the  said 
sections  of  the  ordinance  are  arbitraiy^  and  in 


to  five  dollars  for  every  hour  tbat  a  person  may 
keep  his  wagon  in  the  market  wftbout  a  license, 
may  exceed  twenty  dollars  and  Is  tbecefore  void. 
Com.  T.  Wllkhis,  m  Ma8B.8M. 

LieenM  for  tireet: 

Generally  all  ordinances  prohibttlnir  sales  upon 
the  streets  are  strictly  construed,  and  unless  clearly 
authorized  by  the  charter,  will  be  held  void  as  in 
restraint  of  trade  or  unreaaonable.  Barllmr  ▼. 
West,  20  Wis.  807, 9  Am.  Rep.  578;  Cbaddock  v.  Day, 
4  L.  K.  A.  800, 76  Mfch.  587;  St.  Paul  v.  Traesrer,  85 
Minn.  ^48, 8B  Am.  Bep.  488;  Milton  T.  Hoagland,  8 
Pa.  Co.  Gt  Rep.  288. 

And  under  an  ordinance  provldluff  that  no  per- 
son shall  keep,  leave,  or  deposit  truck  carts,  wair- 
ona,  or  carriages  on  a  street,  a  push-cart  peddler 
who  is  licensed  cannot  be  convicted  under  such  or- 
dinance, although  be  remained  with  his  cart  for 
over  half  an  hour  at  one  place  selllngr  his  wares. 
State  V.  Rayaotls  (Minn.)  Oct.  2i,  1808. 

Under  the  authority  to  prohibit  sales  of  regeta- 
bles  and  produce  during  market  hours,  a  dty  has 
no  power  to  prohibit  the  sale  of  vegetables  and 
farm  products,  except  by  licensed  vendors.  State 
V.  St.  Paul  Municipal  Ct.  82  Minn.  829. 

A  city  may  be  enjoined  for  maintaining  a  mnrket 
or  taking  pay  therefor  in  front  of  private  property 
on  the  street.  McDonald  v.  Newark,  42  N.  J.  Eq. 
181 

But  a  city  may  be  authorized  to  pass  an  ordi- 
nance prohibiting  sales  at  auction  upon  the  streets, 
alleys,  and  sidewallui  and  public  grounds  of  the 
dty.    White  v.  Kent,  U  Ohio  St.  66a 

Lieerue  for  shops. 

Ordinarily  cities  have  the  power  to  regulate  meat 
shops,  and  other  similar  business  by  rules  and  reg- 
nlationa  and  requiring  a  license  therefor,  and  such 
ordinances  are  generally  valid.  New  Orleans  v- 
Dubarry,  88  La.  Ann.  481,  80  Am.  Bep.  278;  Atkins 
V.  PhUlips,  10  L.  B.  A.  166,  26Fla.  281;  Kinsley  v. 
Chicago,  1X4  ni.  868;  St.  Paul  v.  Colter,  U  Minn.  41, 
00  Am.  Dec.  278;  St.  Louis  v.  Spiegel,  8  Mo.  App. 
478;  State  v.  Dubarry,  46  La.  Ann. 88;  St.  Johosbury 
T.  Thompson,  60  Vt.  800,  60  Am.  Rep.  781. 

And  a  license  was  required  to  be  obtained  by  tbe 
butchers  from  the  clerk  of  the  county  court  and 
tbe  penalty,  a  double  tax  collected  by  distress,  was 
sustained.    State  v.  Manz,  6  Coldw.  667. 

And  a  butcher  who  carried  on  business  in  the 
market,  but  who  went  out  in  the  country  to  pur- 
chase hie  cattle,  was  required  to  take  out  a  license- 
Sledd  y.  Com.  19  Qratt.  8ia 

But  an  ordinance  requiring  a  license  and  in  addi- 
tlon  that  the  party  shall  give  a  good  bond,proriding 
that  he  will  keep  a  record  of  sales  for  the  inspection 
of  the  police,  was  invalid  as  in  restraint  of  trade, 
and  in  thla  caae  not  authorized  by  any  statute. 
Long  V.  Shelby  County  Taxing  Dist.  7  Lea,  184. 

And  an  ordlnanoe  prohibiting  the  establishment 
ML.R,A. 


of  a  private  meat,  fisb,  or  vegetable  market,  with- 
out permission  of  the  city  council  Is  void,  where  it 
makes  no  provision  for  such  permission.  Stare  t. 
Dubarry,  44  La.  Ann.  1117;  State  v.  Deirea,46La. 
Ann.  658. 

And  where  the  ordinance  requires  that  no  person 
ahould  sell  fresh  meat  at  retail,  without  a  license 
from  the  common  council,  at  such  rates  as  they 
should  fix,  and  the  discretion  given  to  the  council 
to  grant  or  withhold  a  license  was  too  sweeping^ 
the  ordinance  was  In  restraint  of  public  trade,  un- 
reasonable and  void.  St.  Paul  v.  Laldier,  2  Minn.. 
190. 72  Am.  Dec.  80. 

And  where  an  ordinance  for  the  sale  of  fresh 
meat  properly  included  the  sate  of  game  or  flab,  a 
subsequent  ordinance,  requiring  a  new  license  for 
tbe  sale  of  such  articles,  was  roid.  Vosse  v.  Mem- 
phis, 9  Lea,  804. 

And  one  who  complies  with  all  the  requirements 
of  police  and  sanitary  ordinances  cannot  be  also 
required  to  produce  a  written  consent  of  the  ma- 
jority of  the  property  owners  near  a  proposed  pri- 
vate market.   State  V.  Garibaldi,  44  La.  Aon.  800. 

PrdMbUion  of  sales  except  ai  markets 

An  or<1inance  i^roblbiting  the  keeping  of  a  pri- 
vate market  within  six  squares  of  tbe  public  mar- 
ket where  it  is  authorized  by  statute,  is  valid. 
State  V.  NaUl,  80  La.  Ann.  480,  41  La.  Ann.  887; 
Natal  V.  Louisiana,  180  U.  S.  621, 86L.  ed.  268;  Goasigl 
V.  Kew  Orleans,  41  Ija.  Ann.  628. 

Six  squares  are  compu^  by  starting  from 
around  the  far  side  of  the  street,  around  the  public 
market,  and  walking  six  blocks,  the  nearest  way. 
Yldalat  y.  New  Orleans.  48  La.  Ann.  llil. 

And  a  radius  of  six  blocks  is  not  measured  in  an 
air  line,  but  by  the  usual  route  by  which  a  person 
would  walk.  State  v.  Schmidt,  41  La.  Ann.  27; 
State  V.  Barthe,  Id.   46. 

And  the  term  ^'squares**  Is  used  in  the  usual  way 
and  includes  the  width  of  the  street  also.  State  v. 
Berard,  40  La.  Ann.  172. 

And  the  word  ^'blocks**  means  the  same  a& 
squares.  State  v.  Delfes,  44  La.  Ann.  164;  State  v. 
Natal,  42  La.  Ann.  612. 

And  the  legislature  may  grant  the  power  to  pro- 
hibit private  markets  between  twelve  squares  of 
the  public  market.  New  Orleans  v.  Stafford,  ft 
La.  Ann.  417,  21  Am.  Hep.  668. 

Ordinarily,  an  ordinance  prohibiting  the  sale  of 
meat,  poultry,  fish,  game,  and  tbe  like,  except  at  a 
public  market,  will  be  sustained  as  reasonable  and 
in  the  proper  exercise  of  police  power,  where  it  la 
authorized  by  a  statute  or  charter.  Shelton  v. 
MobUe,  80  Ala.  640, 68  Am.  Deo.  148;  Winnaboro  v. 
Smart,  11  Rich.  L.  661 ;  Newson  v.  Galveston,  7  L. 
B.  A.  797,  76  Tex.  660 ;  St.  Louis  v.  Weber,  44  Mo. 
640 ;  St.  Louis  v.  Jackson,  26  Mo.  87;  Exparte  Can- 
to, 21  Tex.  App.  61,  67  Am.  Bep.  600;  Buffalo  v. 
Webster,  10  Wend.  100;  Brooklyn  y.  aeves.  Hill  * 
D.  Supp.  281 ;  Bush  y.  Seabuiy,  6  Johna.  418 ;  8tat» 


restndDt  of  trade,  and  io  ooDtravention  of  oom- 
mon  as  well  as  private  rights;  that  the  pro- 
yisioDs  of  section  22,  if  they  apply  to  defend- 
aDts'  calliDg,  exclude  them  from  the  markets. 
Id  violation  of  their  constitutional  rights  to 
sell  their  produce;  that  the  sale  of  the  defend- 
ants' vegetables  is  not  a  nuisance,  and  injurious 
to  the  public  health;  that  the  police  force  of 
the  cit;^  and  the  market  lessees  are  convinced 
of  the  illegality  of  the  ordinance,  and  have  not 
heretofore  attempted  to  enforce  it,  and  permit 
the  sale  of  vegetables  from  gardener's  carts  at 
the  market  on  the  payment  of  25  cents  per  day. 
Article  206  of  the  Constitution  has  no  applica- 
tion to  the  case.  Article  1  has  reference  to  the 
origin  of  government  from  the  people,  and  de- 
fines the  legitimate  objects  of  goYernment,  its 


legitimate  end  beinff  "to  protect  the  citizen  in 
the  enioyment  of  lire,  liberty,  and  property." 
Its  failure  to  protect  the  pul)1ic  health  would 
be  as  great  a  violation  of  its  "legitimate  end" 
as  to  entirely  depart  from  its  object  by  the  en- 
actment of  a  law  infrincring  upon  the  rights  of 
the  individual.  We  may  assume,  therefore, 
that  the  proper  regulation  of  the  market  is  a 
sanitary  measure,  being  for  the  pur|)oee  of  pro- 
moting the  public  health,  and  a  legitimate  ex- 
ercise of  the  governmental  power.  In  the 
exercise  of  this  power  the  legislature  has  con. 
f erred  ample  and  complete  power  on  the  city 
council  to  establish  markets,  and  to  provide 
for  the  cleanliness  and  salubrity  of  the  city. 
In  carrying  out  this  conferred  power,  the  city 
council  has  the  power  "to  designate  certain 


V.  Pendergrass,  lOe  N.  a  66i;  Ash  v.  People.  11 
Mich.  .?47,  83  Am.  Deo.  740;  Radkios  v.  Robinson.  68 
Ga.  G18;  Morano  v.  New.  Orleans,  2  La.  217;  Fixst 
Municipality  of  New  Orleans  v.  Devron,  4  La.  Add. 
278;  First  MuDlcipality  of  New  Orleans  v.  Cutting, 
Td.885, 

Undvr  an  ordinance  ezoepting  farmers  who  sell 
meat  produced  on  their  own  farms  from  a  Uoense, 
a  butcher  la  not  within  the  proviso  who  fattens 
flbeep  on  his  farm,  only  as  au  appendatre  to  the 
butcher's  shop.  Home  wood  v.  Wilmington,  5 
Houst.  (Del)  128;  Bochester  v.  Pettinffer,  17  Wend. 
205. 

Generally  the  nower  given  to  establish  public 
markets  and  confine  the  eale  of  commodities  with- 
w  the  limits  thereof,  has  beeo  sustained  where  the 
same  is  reasonable  and  in  consideration  of  public 
health.  Ex  parte  Byrd,  84  Ala.  17;  Henry  v.  Macon 
(Ga.)  Feb.  18, 1808. 

And  where  a  icreen  grocer  had  a  license  before  a 
market  place  was  established,  he  was  required  to 
comply  witb  the  market  regulations,  forbidding 
the  sale  and  purchase  of  marketable  articles  dur- 
ing  market  hours.  Bowling  Green  v.  Carson,  10 
Bush,  64. 

But  an  ordinance  prohibiting  the  sale  of  fresh 
meat  outside  of  the  mariiet,  and  the  keeping  of  a 
private  market  for  such  a  purpose,  was  held  un- 
reasonable and  void,  as  an  ordinance  must  be  rea- 
sonable and  not  create  a  monopoly,  filoomington 
v.Wabl,4AIlL4t«. 

And  the  errant  to  establish  and  keep  up  a  mai^ 
ket  does  not  of  itself  give  the  power  to  prohibit 
persons  from  selling  marketable  articles  elsewhere 
within  market  hours.  Bethune  v.  Hughes,  28  Ga. 
660.  73  Am.  Dec.  789. 

In  Henry  v.  Macon,  auprcu  the  court  in  referring 
to  Bethune  v.  Hughes,  said,  that  the  legislature 
knew  that  they  could  not  confer  authority  to  pass 
any  ordinance  which  would  be  wholly  prohibitory 
upon  sales  elsewhere  than  in  the  city  market. 

And  a  city  ordinance  cannot  restrain  a  merchant 
from  selling  vegetables  at  his  place  of  business 
outside  of  the  market  limits,  under  pretext  of  reg- 
ulating markets,  as  this  would  be  unreasonable 
and  in  restraint  of  trade.  Caldwell  v.  Alton,  88 
lU.  416,  85  Am.  Dec  28i. 

An  ordinance  prohibiting  dairies  within  certain 
limits,  and  giving  the  council  the  authority  to 
grant  permission,  which  is  not  general  in  its  opera- 
tion amonir  the  class  it  affects,  is  void.  State  v. 
Mahner,  48  La.  Ann.  496. 

An  instruction  that  the  city  may  prohibit  the 
Fale  of  fresh  meac,  except  in  market,  yet  if  the 
Jury  believe  the  ordinance  is  in  restraint  of  trade, 
and  trade  in  fresh  meat  is  not  unlawful,  then  they 
should  find  the  defendant  not  guilty,  is  contradic- 
tory and  void.    Peoria  v.  Calhoun,  29  ill.  817. 

These  cases  fully  sustain  the  position  taken  in 
ta^TB  V.  8arra,dat,  as  to  the  power  of  the  oity 
24  L.  K.  A. 


council  to  confine  the  sale  of  perishable  goods  and 
provisions  to  certain  places  and  times,  and  re- 
quire a  license  fee  for  use  of  market  stall,  or  % 
license  fee  for  shop. 

Tcoh 

Under  the  power  to  regulate  and  lleenae  a  oer- 
tain  business  the  corporation  cannot  pass  an  ordi- 
nance which  is  in  etiect  a  revenue  measure. 
Brooklyn  v.  Nodine,  26  Hun,  612;  Kip  v.  Pateraon, 
26  N.  J.  L.  298:  State  v.  Rowe,  72  Md.  548;  Mestayer 
V.  Corrlge,  88  La.  Ann.  707;  State  v.  Blaser.  86  La. 
Ann.  808. 

And  a  butcher  is  not  liable  to  be  taxed  as  ft 
trader.  State  v.  Tearby,  82  N.  0.  661, 88  Am.  Bepi. 
694. 

Nor  a  manufacturer.  Tippecanoe  v.  Boercher,  ft 
Ohio  a  Ct  Bep.  6. 

Nor  is  a  farmer  liable  to  be  taxed  as  a  dealer 
where  he  sells  some  produce  for  a  neighbor  aa  hia 
agent.    Barton  v.  Morris,  10  Phila.  86QL 

But  a  grocer  may  also  be  compelled  to  take  out 
a  butcber^s  license.  Bastman  v.  Jaokaon,  10  Lea, 
162. 

And  a  butcher  may  be  required  to  take  out  a 
license  tax  on  his  carts  and  horses  in  the  dty,  al- 
though be  pays  a  property  tax  on  the  same  in  tba 
county.  Frtimmer  v.  Richmond,  81  Gratt.  6IA,  81 
Am.  Uep.  746. 

And  a  butcher  license  tax  Is  not  invalid  in  dassi* 
fying  them  as  meat  shop  keepers.  And  in  per- 
mitting them  to  deliver  goods  without  further 
license.    St.  Louis  v.  FreivogeL  96  Mo.  638. 

An  act  providing  that  it  shall  be  lawful  to  make 
prudential  by-laws,  relative  to  public  market  and 
taverns,  gin  shops,  and  huckstois,  does  not  author, 
ize  them  to  require  a  huckster's  license,  where  It 
does  not  appear  necessary,  and  Is  used  as  a  means 
of  crippling  business.  In  this  case  he  had  paid  an 
excise  tax  also.     Dunham  v.  Kochester,  6  Oow.  4flBL 

SUmahtering. 

The  right  of  a  olty  to  prohibit  the  daugbterlng 
of  animals  in  the  oity  limits  and  confine  tbat  busi- 
ness to  certain  districts,  is  generally  conceded. 
Loweostein  v.  Myers,  49  N.  Y.  8.  R.  806;  Chicago  ▼• 
Kumpir,  45I1I.  90,  02  Am.  Dec  196;  Bock  Island  v  , 
Huesinsr,  26  lU.  App.  600;  Villa vaso  v.  Barthot,  » 
La.  Ann.  247. 

And  the  slaughter-house  statute  giving  tlie  ez* 
elusive  privilege  for  twenty -five  years  to  a  com- 
pany providing  for  accommodations  forthepublio 
was  sustained.  Slaughter- House  Cases,  88  U.  8. 86^ 
21  L.  ed.  894. 

But  a  state  cannot  make  a  grant  of  this  character 
that  cannot  be  modified  by  a  subsequent  leKlsla- 
ture.  Butchers  Union  8.  H.  &  L.  8.  L.  Co.  v.  Cres- 
cent City  L.  S.  L.  A  S.  H.  Co.  lU  U.  8.  746,  28  L.  ed. 
688. 

The  question  of  slaughtering  animali  more  | 
erly  belongs  to  the  to|4o  ^'JfiiiiaiiMi** 


spots  or  places  for  the  sale  of  certain  articles 
of  provisioDS.  In  doing  so  they  facilitate  the 
peo[>1e  in  the  purchase  of  proyisions  of  first 
necessity  by  confining  the  sale  of  them  to  par- 
ticular places  and  hoars  of  the  day,  and  they 
facilitateihe  inspection  of  provisions;  and  by 
the  hire  of  stalls  they  raise  money  to  defray 
the  expenses  of  building  market  houses,  and 
pay  the  salaries  of  otflcera  the:^  appoint  to  pre- 
vent the  sale  of  unsound  provisions;  and  they 
have  an  undoubted  right  to  prevent  the  viola- 
tion of  ordinances  they  may  pass  in  establish- 
ing markets."  Morano  v.  New  OrUani,  2  La. 
217.  The  doctrine  enunciated  in  this  case 
seems  to  be  universal.  Dill.  Mun.  Corp.  §  313; 
Parker  &  W.  Public  Health  &  Safety,  par. 


806;  State  v.  Oiseh,  81  La.  Ann.  544.  The 
right  to  establish  public  markets  is  accom- 
panied by  the  right  to  prevent  the  establish- 
ment of  private  markets  within  prescribed  lim- 
its. Parker  <&  W.  Public  Health  &  Safety, 
par.  307;  State  v.  Oieeh,  eupra;  New  Orleans 
V.  Stafford.  27  La.  Ann.  417,  21  Am.  Rep.  508; 
State  V.  Schmidt,  41  La.  Ann.  27;  State  w. 
Barthe,  41  La.  Ann.  46;  State  v.  Natal,  42  La. 
Ann.  612;  StaU  v.  Deffes,  44  La.  Ann.  164. 
And  also  to  prohibit  the  peddling  about  the 
streets  of  the  city  of  all  perishable  food  articles. 
The  city  council  therefore  has  the  unquestioned 
authority  to  designate  a  place  where  perishable 
articles  of  food,  such  as  meat,  fish,  fruits,  and 
vegetables,  may  be  sold;  the  market  limits;  to 


Enaiith  4 
Market  nghta  and  dMurbance, 

The  occupier  of  a  stall  in  a  market  Is  liable  to  the 
owner  of  the  market  in  an  action  of  assumpsit, 
without  proof  of  a  contract.  Newport  v.  Saun- 
ters. 8  Baro.  A  Ad,  411.  Bee  also  Baltimore  v. 
<3irieveM,  20  Wash.  JL  Bep.  d 

Where  there  is  a  maricet  jrrant,  ao  action  will  lie 
airalDSt  others  defraudinir  the  owner  of  the  profits 
of  his  market  by  erectinflr  a  rival  market  near. 
Mosley  v.  Chadwick,  7  Bam.  ft  C.  47  note^  8  Douffl. 
117. 

CTnder  a  statute  prohlbitinir  a  sale,  except  in  a 
dwelling  plaoe  or  shop,  the  partv  was  liable  for 
keeping  a  place  in  which  were  sheds  for  the  sale  of 
cattle,  in  competition  to  a  market  MoHole  ▼. 
Davies,  L.  B.  1  Q.  B.  Div.  W,  88  L.  T.  N.  8. 601,  45  L. 
J.  M.  a  80l 

And  a  sale  on  a  covered  skittle  ground  Is  not  ex- 
eepted  as  though  made  in  a  dwelling  house  or  shop. 
Hooper  v.  Kenshole,  L.  B.  8  Q.  B.  Div.  127,  46  L.  J. 
M.  C.  100, 80  L.  T.  N.  8.  111.  26  Week.  Rep.  868. 

But  a  wooden  shed  attached  to  the  house  sup- 
ported on  wooden  poets  is  within  the  proviso  of 
such  a  statute.  Ash  worth  t.  Hey  worth,  L.  B.  4  Q. 
B.  810.  88  L.  J.  M.  aOl,  SO  Lb  T.N.a480,17  Week. 
Bep.  008, 10  Best  &  8.  800. 

And  the  shop  need  not  be  attached  to  the  dwell- 
tag  house  of  the  party  himself.  Wiltshire  v.  Wil- 
leU,llC.  aN.8.  240.81L.J.  G.P.  8,«L.T.  N.  & 
866, 10  Week.  Bep.  44. 

The  right  to  protect  market  privileges  against 
disturbance  may  be  acquired  by  prescription. 
Macclesfield  v.  Pedley,  4  Barn.  &  Ad.  307, 1  Nev.  k 
M.  706;  Mosley  v.  Walker,  7  Barn,  ft  a  40, 8  Dowl. 
it  B.  H03:  Penryn  v.  Best.  L.  B.  8  Exch.  Div.  S82. 48 
Ju  J.  Exch.  103, 88  L.  T.  N.  8.  806,  27  Week.  Bep.  126; 
Pickarda  v.  Bennett,  2  Dowl.  &  B.  890. 

And  the  right  obtained  to  hold  a  market  by  pre- 
ecrlption,  in  certain  places,  in  the  manor,  does  not 
create  a  presumption  that  it  was  to  be  at  those 
places  only,  but  the  presumption  may  exist  that  it 
was  to  be  at  any  convenient  place  in  the  manor. 
De  Butzen  v.  Lloyd,  6  Ad.  &  El.  466,  6  Nev.  ft  M.  770. 

A  lessee  from  a  borough  corporation  of  premises, 
with  covenants  of  quiet  enjoyment  which  he  uses 
for  the  sale  of  cattle,  is  liable  under  the  English 
Market  and  Fair  Act  of  1847,  and  the  lease  confers 
no  right  which  the  corporation  could  not  Interfere 
with  by  establishing  a  market.  8purling  y.  Banr- 
oft  [1891]  2  Q.  a  884.  60  L.  J.  Q.  B.  74fi,  05  L.  T.  N.  8. 
ibi,  40  Week.  Bep.  157,  60  J.  P.  182.  37  Ck)x,  C.  C.  872 

In  an  action  for  disturbing  market,  a  change  of 
place  does  not  forfeit  plaintiiTs  rights.  Dorchester 
V.  Bnsor,  80  L.  J.  Exch.  11,  L.  IL  4  Exch.  836;  Bex  v. 
Cotterrill,  1  Bam.  ft  Aid.  87. 

A  person  having  the  right  of  a  stall  in  front  of 
his  shop  in  the  market  may  maintain  an  action  for 
disturbance  of  this  right  by  allowing  another  on 
market  days  near  thar  place.  EUis  v.  Bridgnorth, 
^  Ii.R.  A. 


lBaB.N.&62,88L.J.C.P.278,9  Jur.  N.  8. 1078, 8 
L.  T.  N.  8. 008, 18  Week.  Bep.  66. 

A  disturbance  of  a  market  majoooor  where  a 
contract  of  sale  is  made  upon  a  day  other  than  that 
upon  which  the  market  was  held.  Exeter  v.  Hea- 
num,  87  L.  T.  N.  8.  534;  London  v.  Low,  40  L.  J.  Q. 
B.  144.  42  L.  T.  N.  8. 16,  28  Week.  Bep.  280,  44  J.  P. 
100:  Dorchester  v.  Bnsor,  wupra:  Blwes  v.  Payne,  L. 

B.  12  Ch.  Div.  408, 48  L.  J.  Ch.  881, 41  L.  T.  N  8. 118, 
28  Week.  Bep. 284;  Yarde ▼.  Forde,  ILev.  280, 1  Mod. 
00,lYent.08. 

Where  the  accommodation  is  not  inadequate,  a 
rival  market  will  be  enjoined.  Ooldsmid  v.  Great 
Eastern  B.  Ck>.  47  L.  T.  N.  8.  727.  affirmed  L.  B.  25 
Ch.  Div.  610, 53  L.  J.  Ch.  871, 82  Week.  Bep.  841. 

But  in  an  action  against  a  person  selling  out  of 
the  market  it  is  a  good  defense  that  the  accommo- 
dations are  Inadequate.  Re  Islington  Market  Bill, 
3  Clark  ft  F.  613:  Prince  v.  Lewis,  5  Barn,  ft  C.  863. 8 
Dowl.  ft  a  121, 2  Car.  ft  P.  06. 

And  where  a  corporation  has  the  grant  of  a  mai^ 
ket  privilege  under  87  ft  88  Vict.,  they  were  not 
entitled  to  exclude  the  public  from  tJie  covered 
portions  of  the  market  during  market  homrs  and 
devote  the  building  to  other  purposes.  Edinburgh 
Magistrates  v.  Blackie,  L.  B.  12  H.  L.  Cas.  66a. 

The  owner  of  a  market  may  lose  his  right  of  a<v 
tion  for  disturbance  of  his  market  by  lapse  of  time. 
Holcrof  t  V.  Heel,  1  Bos.  ft  P.  400. 

The  mere  selling  in  a  private  shop,  not  within  the 
limits  of  a  market  place,  marketable  articles  on 
market  days,  is  not  in  point  of  law  an  injury  to  the 
market.  Manchester  v.  Lyons,  L.  B.  22  Ch.  Div. 
287, 47  L.  T.  N.  8.  077;  Macoleslield  v.  Chapman,  18 
Mees.  ft  W.  18, 18  L.  J.  Ezch.  82.  7  Jur.  1041. 

And  where  a  statute  authorized  preventing  sales 
and  purchases  by  those  who  live  within  the  town, 
or  within  a  mile  of  it,  an  attempt  to  prevent  a  pur- 
obase  or  sale  by  any  one,  is  Invalid.  Snell  v.  Belle* 
▼IUe,80U.aQ.B.81. 

ZbOa. 

A  claim  of  tolls  for  goods  sold  in  the  market  to 
supported  by  evidence  of  a  right  to  toll  for  goods 
brought  into  market  and  there  sold.  Moeeley  v. 
Plerson,  4  T.  B.  104. 

But  a  baker  who  lives  outside  the  limits  of  a 
borough,  who  delivers  bread  to  his  customers  In  the 
borough  from  a  car,  three  das^  in  the  week,  is  not 
liable  for  exposmg  for  sale  an  article  for  which 
tolls  may  be  taken.  White  v.  Yeovil,  01 L.  J.  M.  a 
213. 

8o,  a  hawker  of  an  article  on  which  toll  is  not  au- 
thorized to  be  taken,  cannot  be  made  liable  under 
the  act  establishing  a  maeket    Caswell  v.  Cook,  11 

C.  B.  N.  8.  687,  81  L.  J.  M.  C.  185. 

The  Prior  of  Dunstable^s  Case,  11  Hen.  VI.,  Lib. 
7.  p.  10  A.  is  explained  in  the  case  of  Macclesfield  v. 
Chapman,  12  Mees.  ft  W.  18, 18  Lb  J.  Exch.  88, 7  Jur. 
1041,  to  amount  only  to  thia,  that  a  person  shall  not 


regulate  the  police  maoagemeDt  of  the  market 
places;  to  lease  the  same,  DOt  for  the  purpose 
of  revenue  alone,  but  in  order  to  maiotain  the 
proper  police  of  the  markets;  the  buildio|(  of 
market  bouses,  and  tbe  repairs  of  the  same; 
and  for  this  purpose  to  authorize  the  lessee  to 
charge  a  reasonable  sura  for  stall  and  market 
room.    Morano  ▼.  New  Orleans,  2  La.  217. 

The  establishment  of  market  places  is  for 
public  convenience,  as  ^ell  as  for  the  promo- 
tion of  tbe  cleanliness  and  health  of  tbe  citj. 
It  is  not  a  permit  or  license  to  sell  particular 
articles  there,  and  therefore  no  special  license 
for  selling  at  that  particular  place  can  be  ex- 
acted. But  this  does  not  prohibit  the  payment 
for  the  use  of  stalls  and  market  room  or  space, 
which  is  exacted  for  the  purpose  of  keeping  up 
the  market  places.  Tbe  market  places  having 
for  their  double  purpose  the  preservation  of 
the  public  health  and  the  general  convenience 
of  the  public,  &U  persons  who  resort  to  them 
for  the  sale  of  such  articles  as  are  required  to 
be  sold  there  must  have  access  to  them.  The 
market  regulations  must  be  impartial,  afford- 
ing the  same  rights  to  all,  avoiding  the  cre- 
ation of  monopolies  in  one  or  several  persons, 
and  the  prohibition  of  trade  in  any  article,  or 


an  undue  restraint  of  trade.  Parker  ft  W. 
Public  Health  ft  Safety,  par.  806:  Dill.  Mnn. 
Corp.  g  380;  Jaektanvilie  v.  LodwitK  26  Fla. 
188,  0  L.  R.  A.  69;  State  v.  Mahner,  43  La. 
Ann.  497.  Section  22  of  the  ordinance  pro- 
hibits the  peddling  of  meats,  fish,  game,  fowla. 
vegetables,  and  fruitR  in  any  of  tbe  public  mar- 
kets, or  within  six  blocks  of  same.  Section  2^ 
gives  tbe  right  to  market  wagons  to  back  up 
to  the  banquettes  along  the  markets,  to  deliver 
goods  |>reviou8ly  sold  to  occupanu  of  stalla. 
it  prohibits  tbe  owners  of  the  wagons  from> 
sellmg  their  produce  from  said  waeona  be- 
tween the  hours  of  7  A.  Bl  and  2  P.  M.  No- 
fees  or  dues  are  to  be  collected  from  said 
wagons.  Section  27  prohibits  the  sale  of  any 
article  on  tbe  sidewalk  or  tbe  public  walks  ik 
front  or  in  tbe  rear  or  around  any  of  the  mar- 
kets. The  offense  of  defendants  was  selling 
from  their  wagons  while  they  were  backed  to 
the  market  banquette  for  lie  purpose  of  de- 
livering goods  sold  to  owners  of  staUs. 

Under  tbe  terms  of  the  law  referred  to 
above,  we  are  unable  to  see  where  any  of  the 
rights  of  defendants  were  infringed.  They 
were  dealers  in  vegetables,  which  the  ordinance 
required  should  be  sold,  if  within  market  lim- 


take  the  benefit  of  the  lord^s  market  and  oustomerB 
attending  it  and  yet  fraudulently  deprive  bim  of 
tbetoUs. 

The  grant  of  a  fair  **ettm  omnCbus  Ubert^itihw  et 
Hberi8  etmsuetuAinityuM  ad  hvjufmodi  ferfam  pertU 
nenWtm^  does  not  give  a  right  to  take  tolls. 
Bgremont  v.  Saul.  6  Ad.  ft  El.  024. 

And  an  action  of  trover  wilJ  lie  against  tbe  party 
taking  toU  where  it  should  have  ts^en  taken  by  dip- 
ping with  the  hand,  and  toll  was  taken  by  sweeping 
with  the  hand  so  aa  to  take  more  than  the  regular 
toll.    Norman  v.  Dell,  2  Bam.  &  Ad.  190. 

The  owner  of  a  market  could'  not  maintain  an 
action  for  disturbance  against  a  rival  market, 
where  the  holder  of  the  latter  was  not  liable  for 
tolls.  Abergavenny  Imp.  Com.  v.  Straker,  L.  R. 
42Gh.Dlv.  83,66  L^  J.  Ch.  717,00  L.  T.  N.  8. 766, 88 
Week.  Rep.  168. 

And  a  person  who  supplies  milk  to  customers 
upon  their  doorsteps,  in  pursuance  of  a  contract, 
is  not  liable  for  evading  toils,  where  there  is  no 
statute  forbidding  such  sale.  Qullligan  v.  limer- 
ick Bfarket,  L.  B.  U  Ir.  Bop.  266. 

Sales  by  sample, 

A  sale  by  sample  of  a  tollable  article  has  been 
held  to  be  a  disturbance  of  the  market.  London- 
derry V.  McElhinney,  9  Jr.  C.  L.  Rep.  71. 

And  a  person  who  left  his  sheep  forty  yards  from 
the  market,  and  then  went  to  the  market  and 
brought  his  customers  to  his  sheep,  was  liable  in 
an  action  on  the  case  by  the  lessee  of  the  market. 
Brldgland  v.  Shapter,  6  Mees  &  W.  tf76. 

And  in  Tewkesbury  v.  Bricknell,  2  Taunt.  120.  it 
was  held  that  an  action  on  the  case  may  be  main- 
tained by  a  market  corporation  against  a  seller  of 
corn  by  sample. 

This  was  based  on  Moeeley  v.  Pierson,  4T.  B.  104, 
a  dictum:  **If  the  pla1ntifr*s  demand  had  arisen 
on  contract  of  sale  by  sample,  he  would  have 
brought  a  different  kind  of  action,  an  action  for 
the  fraud  in  not  bringing  the  goods  into  the  mar- 
ket.»» 

But  a  sale  by  sample,  on  a  market  day,  near  the 
market,  is  not  a  disturbance  unless  done  wiih  the 
intent  of  evading  toll.  Brecon  v.  Edwards,  1 
Hurist  ft  C.  61, 6  L.  T^  N.  &  293, 81  L.  J.  Ezch.  368, 8 
Jur.  N.  &  461, 
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Where  a  judgment  was  had  for  toll  travene,  for 
the  sale  of  forty-one  quartersof  com,  by  twoaaoftB- 
pitched  in  the  market,  a  new  trial  was  granted,  be- 
cause it  did  not  appear  but  that  the  sale  was  two- 
sacks,  and  it  might  be  inferred  that  the  com  waa^ 
at  a  distance.  Vines  v.  Beading,  4  Blng.  8, 13  Mooro» 
201, 1  Younge  ft  J.  4. 

And  an  action  on  the  case  by  the  owners  of  mar- 
ket cannot  be  maintained  against  the  purobaaer  of 
com,  alleging  that  he  bought  the  corn  in  the  mar- 
ket by  sample.  Tewkesbury  v.  Diaton,  6  Baat,  488, 
2  Smith,  606. 

And  a  prescription  of  toll  for  goods  sold  by  sample- 
in  the  market  and  afterwards  delivered  cannot  be- 
maintalned.  Hill  v.  Smith,  4  Taunt.  690,  10  Baat« 
476w 

*  LUenee  and  reffuiatUm^ 

A  by-law  and  regulation  prescribing  (3ie  plaoea* 
where  fresh  meat  or  other  articles  are  sold  and  re- 
quiring a  license  for  the  sale  of  certain  articles  ia- 
valid.  Pigeon  v.  Mon  treal  Bee.  Ct.  17  Can.  Sup.  CL. 
Rep.  495;  Snell  v.  Belleville,  SOU.  a  Q.  &  81;  Kellr 
V.  Toronto,  28  U.  C.  Q.  B.  425. 

Where  only  licensed  hawkers  may  sell  at  market 
or  at  their  own  houses,  others  who  have  no  licensee 
are  liable.  Openshaw  v.  Oakeley,  60  L.  T.  N.  a  921, 
68  J.  P.  740. 16  Oox,  C.  C.  671. 

And  a  by-law  fixing  the  amount  of  licenses  f  or- 
hawkers  is  not  void  as  repugnant  to  a  previous  by- 
law, providing  that  no  license  should  be  required 
from  peddler  of  a  small  article  that  could  be  carried 
in  a  small  basket.  Vergo  v.  Toronto,  22  Oan.  Sup* 
CtBep.  447. 

But  tbe  by-laws  regulating  a  market  must  not  be 
so  restrictive  as  to  interfere  with  the  frequenters^ 
of  the  same,  or  it  wilt  be  void  as  in  restraint  or 
trade  as  a  by-law  forbidding  throwing  the  skins  of 
animals  on  the  ground  occupied  by  tbe  market  or 
on  a  cart  on  the  market  ground,  without  leave 
from  the  superintendent  Worthy  v.  Nottingham 
Local  Board,  21 L.  T.  N.  8.  682. 

In  the  preparation  of  this  note  cases  in  regard 
to  *' Adulteration  of  food,**  ^'Inspection  of  food.**' 
**Kui8anoes,'*  ^'Oleomargarine,**  and  'H>ooupatioik 
and  peddler*B  license,**— have  been  omitted,  al> 
though  some  of  tbe  cases  included  tnoideotall^ 
touch  upon  the  last-named  subject.  h  T. 
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its,  within  market  boure.  They  were  DOt  ez- 
«laded  from  the  sale  of  their  produce  in  the 
markets.  They  could  have  rented  stalls  or 
space,  and  disposed  of  their  goods  wiihiu  the 
market  inclosure.  There  was  no  monopoly 
created  in  favor  of  one  or  more  persons  by  the 
prohibition  of  the  sale  of  certain  articles  imme- 
diately on  the  banquettes  and  approaches  to 
the  markets.  This  regulation  did  not  prevent 
their  sale  elsewhere,  either  in  the  market  or 
Iwyond  the  market  Umits.  The  market  ordi- 
nance is  not  oppressive,  as  It  interferes  with  no 
right  of  the  defendants.  It  is  not  partial,  and 
4loes  not  operate  against  them  exclusively,  but 
Is  applicable  to  the  vendors  of  articles  or  goods 
mjuired  to  be  sold  within  certain  limits  and 
within  certain  hours.  The  conflict  about  the 
•deficiency  of  room  for  the  numerous  carts  or 
wagons  at  the  market  has  nothing  to  do  with 
the  case.  There  is  no  prosecution  for  obstruct- 
ing the  approaches  to  the  market  by  defend- 
ants' cans. 

The  testimony  which  was  rejected  also  h&s 
■no  place  in  determining  the  question  at  issue. 
It  is  immaterial  whether  the  defendants  for  a 
long  time  were  permitted  by  the  market  lessees 
;and  the  police  to  sell  from  their  wagons  while 
backed  to  the  market  ^sidewalks,  or  that  they 
were  required  to  pay  25  cents  for  selling  from 
"^eir  wagons.  The  ordinance  does  not  require 
the  payment  of  such  a  fee,  and  the  evidence 
was  irrelevant. 

Because  the  defendants  raised  the  produce 
which  they  sold,  in  violation  of  the  ordinance, 
gave  them  no  special  privilege  of  exemption 
from  its  operation.  The  case  of  State  v.  BUuer, 
•86  La.  Ann.  868,  relied  upon  by  defendants, 

£  resents  a  different  state  of  facts,  and  different 
isues  were  involved,  and  it  therefore  is  inap- 
plicable here. 
Judgment  affirmed. 


CaioUne  LEMAK,  Appt, 

MANHATTAN  LIFE  INSURANCE  CO. 
(4A  La.  Ado.—.) 

"^l.  In  an  aetion  on  »  lifb  policy*  prooft 
of  Ions,  stating  raieldo  as  the  cause  of 
death,  are  admiaslble,  but  not  cooclusive  aindnst 
the  assared. 

9.  In  saeb  aettona*  when  tho  defense 
Is  self*destraetlon»  the  harden  of  proof 
Is  on  the  insurer  to  establish  the  suicide: 
and  when  drcumstantial  evidence,  only,  Js  relied 
on,  the  defense  falls,  unless  the  droumstances 
exclude,  with  reasonable  certainty,  any  hypoth- 
esls  of  death  by  aoddent,  or  by  the  act  of  an- 
other. 

8.  No  sneh  ezelnslon  of  rnnKy  hypothesis 
save  suicide  can  be  predicated  on  the 
mere  fact  of  the  dead  body  of  the  person  insured, 
found  with  a  mortal  wound  from  a  gunshot,  the 

'  discbarsred  pistol  wedged  on  the  thumb,  **9a  if 
thrust  in  forcibly,"  and  there  being  other  cir- 
cumstances Inconsistent  with  self-destruction. 

(May  7,  18M.) 

^Headnotes  by  MtTiTiSB,  /• 


APPEAL  by  plaintiff  from  a  iudcrment  of 
the  Civil  District  Court  for  the  Parish  of 
Orleans  in  favor  of  defendant  in  a  proceeding 
to  enforce  the  payment  of  the  amount  alleged 
to  be  due  under  a  policy  of  life  insurance,  tlie 
payment  of  which  was  resisted  on  the  ground 
that  decedent  committed  suicide.    Beverted, 

The  facta  are  stated  in  the  opinion. 

Messn,  A.  H.  Leonard  and  Morris 
Harks*  for  appellant: 

Where  the  deiui  hody  of  an  insured  is  found 
under  such  circumstances  and  with  such  in- 
juries that  death  may  have  resulted  from  neg- 
ligence, accident,  homicide,  or  suicide,  the 
presumption  is  against  suicide  as  contrary  to 
the  general  conduct  of  mankind  and  a  gross 
moral  turpitude. 

May,  Ins.  p.  450,  g  826;  MaUary  v.  Travel- 
en  In:  Co.  47  N.  Y.  52,  7  Am.  Rep.  410; 
Guardian  Mut,  Im.  Co.  v.  Hogan,  80  111.  85, 
22  Am.  Rep.  180;  Travelers  Ins.  Co.  v.  Mo- 
Conkey,  127  U.  8.  667.  82  L.  ed.  811. 

The  burden  of  proof  is  on  an  insurance  com- 
pany when  it  alleges  that  deceased  committed 
suicide,  and  the  evidence  must  exclude  all 
other  reasonable  hypotheses.  Circumstantial 
evidence  which  does  not  exclude  all  other  rea- 
sonable hypotheses  proves  nothing. 

PhiUipe  V.  Louisiana  Equitable  L.  Ins.  Co, 
26  La.  Ann.  406,  21  Am.  Rep.  549;  Home  Ben. 
Amo.  v.  Sargent,  142  U.  S.  691,  35  L.  ed.  1160; 
Sargent  v.  Home  Ben.  Asso.  85  Fed.  Rep.  711; 
Penfold  V.  Universal  L.  Ins.  Co.  85  N.  Y.  817, 
89  Am.  Rep.  660;  Edwards  v.  Travelers  L. 
Ins.  Co.  20  Fed.  Rep.  662;  MaUory  t.  Travelers 
Ins.  Co.  sfupra;  Germain  v.  Brooklyn  L.  Ins, 
Co.  ofNeiD  York,  80  Hun,  585;  Mutual  Ben. 
L.  Ins.  Co.  r.  Daviess,  87  Ky.  541;  Accident 
Ins.  Co.  of  North  America  v.  Bennett.  90  Tenn. 
256;  Dennis  v.  Union  Mutual  L.  Ins.  Co.  84 
Cal.  570;  Keels  v.  Mutual  Reserve  Fund  Life 
Asso.  29  Fed.  Rep.  198;  IngersoU  v.  Knights  of 
Golden  Rule,  47  Fed.  Rep.  272;  Travelers  Ins, 
Co.  V.  MeConkey,  supra. 

The  circumstances  under  which  the  dead 
body  of  the  insured  was  found  and  the  in- 
juries thereon,  as  shown  by  the  evidence  in 
this  cause,  are  such  that  death  may  have  re 
suited  from  homicide  or  accident,  and  all  the 
witnesses  examined  as  experts  on  behalf  of 
defendant  company  so  concede  and  state  on 
cross-examination. 

The  total  absence  of  any  evidence  even  tend- 
ing to  show  any  reason  or  cause  for  suicide, 
the  total  absence  of  any  direct  evidence  tend- 
ing to  show  suicide,  and  the  evidence  showing 
that  insured  was  at  the  time  of  his  death  a 
prosperous  merchant,  of  high  standing  finan- 
cially and  socially,  whose  relations  with  his 
wife  and  children  were  happy  and  affectionate, 
and  whose  mind  was  to  all  outward  appear- 
ances free  from  anxiety  or  trouble,  are  facts 
inconsistent  with  the  theory  of  suicide. 

Inquests  are  not  admissible  as  evidence  of 
causes  of  death. 

May,  Ins.  p.  705,  vote  4;  Goldschmidt  r. 
Mutual  L.  Ins.  Co.  102  N.  Y.  486;  United 
States  L.  Ins.'  Co.  v.  Kielgast,  26  111.  App.  567; 
Niblack,  Mut.  Ben.  8oc.  p.  210,  g  175;  Mutual 
L.  Ins.  Co.  y.  Schmidt  (Ohio)  8  Am.  L.  Rep. 


NOTB.— As  to  effeot  of  provision  avoldlncr  policy  I  BUUngs  v.  Accident  Ins.  Go.  of  North  America  iVt.> 
if  death  results  from  suicide  '*  sane  or  insane.**  see  1 17  L.  B.  A.  89,  and  noU. 
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84  Mich.  12. 

Plaintiff  is  not  estopped  by  the  ftatements 
made  in  "  Proofs  of  Claim."  She  may  show 
and  baa  shown  that  such  statements  were  er- 
roneoos. 

Home  Ben.  Asso.  y.  Sargent,  142  U.  S.  608, 

85  L.  ed.  1165;  18  Am.  &  Eng.  Encyclop.  Law, 
p.  667;  Hoffman  ▼.  Supreme  Council  of  A.  L.  of 
H.  86  Fed.  Rep.  262,  *'  Statement  of  Physi- 
cian ";  BacJtmeyer  y.  Mutual  Beeerte  Fund  L. 
Asto.  82  Wis.  266;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Schatfer,  84  U.  S.  460,  24  L.  ed.  268; 
United  States  L.  Ins.  Co.  v.  KieHgaet,  and  In- 
geraoll  ▼.  Knighte  of  Odden  Rule,  eupra. 

Messrs.  Dinkeli^iel  Sb  HmrU  zor  appel- 
lee: 

Where,  under  a  policy  of  insurance,  which 
is  a  conditional  contract  of  indemnity,  proofs 
of  loss  must  set  up,  specifically  and  catef^ori- 
cally,  the  date,  circumstances,  and  cause  of 
death,  etc.,  and  proofs  of  loss  are  made  in  con- 
formity with  said  contract,  no  suit  will  he  al- 
lowed to  be  instituted,  much  less  legally  pros- 
ecuted, by  attempting  to  show  facts  at  the 
time  the  case  is  tried,  and  for  the  first  time, 
which  are  substantially  at  yariance  with  the 
proofs  of  loss  furnished  to  the  insurer. 

Cook,  L.  Ins.  §  119,  and  authorities  there 
cited;  Campbell  y.  Charter  Oak  Fire  db  Marine 
Ins.  Co.  10  Allen,  218. 

A  policy  of  insuraDce  with  a  clause  in  the 
contract  to  the  effect  that  if  the  assured  die  by 
his  own  hand  J  sane  or  insane,  and  in  case  of 
death  by  suicide,  the  company  agrees  to  pay 
the  net  reserve  of  the  amount  due  on  said  pol- 
icy, is  reasonable  and  legal,  and  the  courts  will 
maintain  said  contracts. 

Biffelow  v.  Berkshire  L.  Ins.  Co.  98  U.  S.  284, 
28  L.  ed.  918;  Pierce  ▼.  Travelers  L.  Ins.  Co. 
84  Wis.  889;  De  Qogorea  t.  Knickerbocker  L. 
Ins.  Co.  66  K.  T.  287;  Chapman  v.  Bepublie 
L.  Ins.  Co.  6  Btss.  288;  Bois  v.  Massachusetts 
L.  Ins.  Co.  Ct.  App.  for  Parish  of  Orleans, 
Opinion  No.  284 

On  petition  for  rehearing. 

The  second  clause  in  the  policy  is  as  follows: 

'*The  company  does  not  insure  against  self 
destruction  in  any  form,  whether  insured  be 
sane  or  insane,  but  in  every  such  case  will  pay 
the  le^al  net  reserve  on  this  policy  at  the  time 
ofdea'h." 

This  cluuse  has  been  uniformly  upheld  by 
all  the  courts  of  the  country. 

Mutual  Ben.  L.  Ins.  Co.  r.  Daviess,  87  Ky. 
651. 

The  proofs  of  death  became  as  much  a  part 
of  the  petition  as  the  policj  itself;  and  if  the 
proofs  of  death  are  to  be  ij^ored  and  the  plain- 
tiff given  a  judgment  which  she  would  not  be 
enti  led  to  if  the  proofs  had  not  been  executed 
then  a  case  is  made  out  different  from  the 
pleadings,  and  relief  given  to  which  the  party 
is  not  only  not  entitled,  but  for  which  she  did 
not  ask. 

Every  admission  upon  which  a  party  relies 
is  to  be  taken  as  an  entirety  of  the  facts  which 
make  for  his  side,  with  the  qualifications 
which  limit,  modify,  or  destroy  its  effect. 

The  preliminary  proofs  presented  to  an  in* 
Buraoce  company,  in  compliance  with  the  con- 
dition of  its  policy  of  insurance,  are  admissible 
as  prima  fade  evidence  of  the  facu  stated 
24L.R.A. 


therein,  agaioat  the  insured  and  on  behalf  of 
the  company. 

Mutual  Ben.  L.  Ins.  Co.  ▼.  Newton,  80  U.  B. 
22  Wall.  82,  82  L.  ed.  798;  CampbeUw.  Charter 
Oak  Fire  ^Marine  Ins.  Co.  10  Allen,  218. 

In  setting  aside  the  verdict  of  the  jury,  the 
court  has  in  effect  overruled  the  accepted  and 
uniformly  established  practice  of  the  ableit 
courts  of  the  country. 

According  to  Rice  on  Evidence,  p.  791,  Jur- 
ies are  the  judges  of  the  value  of  evidence,  and 
that  able  commentator  cites  a  section  of  the 
CallforDia  Code  of  Civil  Procedure,  which, 
according  to  him,  is  believed  to  embody  the 
prevailing  sentiment  of  the  American  judiciary 
as  regards  this  subject. 

We  find  there:  "The  jury,  subject  to  the 
control  of  the  court  in  the  cases  specified  in 
this  code,  are  the  judges  of  the  effect  and  value 
of  evidence  addressed  to  them,  except  when  it 
is  declared  to  be  conclusive. 

,**That  their  power  of  judging  of  the  effect 
of  evidence  is  not  arbitrary,  out  to  be  exercised 
with  legal  discretion  and  in  subordinaiion  to 
the  rules  of  evidence. 

"That  thej  are  not  bound  to  decide  in  con- 
formity with  the  declaration  of  any  number  of 
witnesses  which  do  not  produce  conviction  in 
their  minds  against  a  less  number,  or  against  a 
presumption,  or  other  evidence  satisfying  their 
minds.''  Observe,  a  presumption  satisfyinf( 
their  minds  may  be  preferred  to  any  number 
of  witnesses. 

"That  evidence  is  to  be  estimated  not  only 
by  its  intrinsic  weight,  but  also  according  to 
the  evidence  which  it  is  in  the  power  of  one 
side  to  produce  and  of  the  other  to  contradict.'^ 

Where  a  case  fairly  depends  upon  the  effect 
or  weight  of  testimony,  it  should  never  be 
withdrawn  from  the  jury  unless  the  testimony 
be  of  such  a  conclusive  character  as  to  compu 
the  court,  in  the  exercise  of  sound  judicial  ais- 
cretion,  to  set  aside  a  verdict  rendered  in  op- 
position to  it,  and  has  declared  it  could  nol  do 
so  except  by  usurpation  of  the  functions  of 
the  jury. 

Bea  V.  Missouri,  84  U.  S.  17  WaU.  582,  21 
L.  ed.  707;  Phanix  Mut.  L.  Ins.  Co.  of  Hart- 
ford, Conn.  V.  DosUr,  106  U.  8.  80,  27  L.  ed. 
66;  and  other  authorities  cited  in  Rice  on  Svi- 
dence,  p.  800. 

The  proof  in  cases  of  this  kind  must  almost 
necessarily  be  established  by  circumstantial 
evidence.  The  suicidal  act  is  one  ordinarily 
committed  secretly,  and  to  prove  ii  resort  mual 
be  had  to  circumstantial  evidence. 

Rice  on  Evidence,  p.801,  citing  Bea  v.  Mis- 
souri, supra;  Strauss  v.  Alrckhams,'9St  Fed. Rep. 
810;  Stoutenburgh  v.  Hopkins,  48  N.  J.  Eq.  577. 

The  question  of  suicide  in  tbis  case,  oeinff 
one  of  inference,  the  court  should  not  disturb 
the  verdict  of  the  jury. 

Sioux  CitydbP,  R.  Co.  v.  Stout,  84  U.  8.  17 
Wall.  657,  21  L.  ed.  745;  Redf.  Pjiilways; 
Patterson  v.  Wallace,  28  Eng.  L.  &  Eq.  48; 
Detroit  A  M.R  Co.  v.  Van  Steinlmrg,  17  Mich. 
99. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sues  on  a  policy  of  insurance 
issued  by  the  defendant  on  the  life  of  her 
husband.    The  defense  is,  the  husband  com- 
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mltted  suicide,  uid  the  policy  exclude!  li 
ability  in  caaee  of  self  aestruction,  nne  or 
iDsane.    The  Jury  found  for  the  defendant, 
and  plaintiff  appeals  from  the  judgment  on 
the  verdict. 

The  proof  of  loss  furnished  the  company, 
i,  e.  statements  of  the  undertaker,  physicians, 
agent,  and  friend,  as  well  as  the  coronor*s 
inquest,  stated  suicide  as  the  cause  of  death. 
The  defendant,  offering  these  proofs,  insisted 
plaintiff  was  hound  by  them ;  that  is,  de- 
fendant objected  to  any  testimony  contradict- 
ing these  proofs.  The  court  admitted  the 
testimony.  It  is  to  be  observed,  at  the  out- 
set, the  cause  of  death,  in  this  case,  is  purely 
a  matter  of  opinion.  There  is  no  testimony 
whatever  on  the  subject,  except  the  fact  the 
insured  was  found  dead,  from  a  mortal  gun- 
shot wound,  with  a  pistol  wedged  in  the 
bend  of  his  thumb,  and  the  body  so  disposed 
(as  will  he  discussed  in  another  place)  as  to 
suggest  inferences  entirely  consistent  with 
accidental  death,  or,  at  least,  not  of  a  char- 
acter to  exclude  every  supposition  but  sui- 
cide. J  opinions  of  witnesses  as  to  the  cause 
of  deatu  are  to  be  accepted  as  conclusive, 
contained  in  statements  which  the  company 
exacts  under  their  policy,  it  is  a  harsh  ap 
pi  ication  of  the  supposed  rule  as  to  the  effect 
of  such  statements.  In  our  opinion,  neither 
reason  nor  authority  support  the  contention  of 
the  company  in  this  renpect.  We  think 
the  proofs  of  death  were  admissible,  to  be 
weighed  by  the  jury  with  other  testimony 
administered.  Such  was  the  ruling  of  the 
lower  court,  and  we  sust'^ln  it.  See  Eamt 
Ben,  Auo,  v.  Sargent,  \4^  U.  S.  699,  85  L. 
ed.  1165 ,  Mutval  Ben,  L.  Ins.  Go.  v.  Neioton, 
89  U.  8.  22  Wall.  86,  '.^  L.  ed.  795;  PhiUipt, 
y.  Louisiana  Equitable  L,  Ins,  Co,  26  La. 
Ann.  404,  21  Am.  Rep.  549. 

The  authorities,  perhaps,  do  not  go  the 
full  length  here  affirmed ;  but  the^  tend  to 
give  the  proofs  of  death  admissibility,  but 
certainly  do  not  assert  their  conclusiveness. 
The  better  opinion  is,  the  insui-er  is  not  es- 
topped by  the  proofs.    Bliss,  Ins.  g  265. 

The  discussion  on  the  point  that  suicide 
should  be  regarded  as  proceeding  from  in- 
sanity, and  not  bar  recovery,  even  though 
the  policy  stipulated  no  recovery  in  cases  of 
self-destruction,  has  been  ended,  as  life  poli- 
cies now,  usually,  we  believe,  contain  what 
is  known  as  the  ^sane  or  insane  clause,"  i. 
4,  no  recovery  in  cases  of  suicide,  sane  or  in- 
sane. That  clause  is  in  this  policy.  But 
still,  notwithstanding  the  sane  or  insane 
clause,  to  defeat  a  recovery  on  this  policy, 
it  must  appear  the  deceased  took  his  life. 
In  this  case  the  testimony,  mainly,  the  mute 
witness  of  the  dead  body,  is  all  on  which  the 
company  relies,  besides  the  statements  in  the 
proofs  of  loss,  from  those  who  were  possessed 
of  no  knowledge,  save  that  afforded  by  the 
body  of  the  deceased.  There  is  in  the  record 
A  mass  of  what  is  termed  **  expert  testimony. " 
It,  01  course,  consists  of  theories  as  to  the 
cause  of  the  death.  The  testimony  is  of 
those  who  testify  from  their  experience  in 
the  use  of  firearms;  and  from  physicians, 
who  draw  their  inferences  from  the  ^runshot 
wound,  the  position  of  the  body,  and  other 
circumstances.  The  admissibility  of  such, 
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testimony  Is,  at  best,  doubtful.  Bitii,  Ins. 
^^  878,  879.  The  court,  at  last,  must  de- 
termine the  basis  and  potency  of  all  such 
theories,  arising  from  all  the  facts.  These 
facts  are :  The  body,  found  with  the  wound 
from  a  gunshot,  causing  death;  the  dis- 
charged pistol,  wedged,  or  as  if  it  had  been 
forced,  on  the  thumb  of  the  right  band ;  the 
body  reclining  on  the  sofa,  as  of  one  sleep- 
ing ;  the  left  arm  rested  ju  the  breast;  the 
right  leg  crossed  on  the  left ;  the  head  in  the 
usual  position  of  one  in  repose,  and  there 
being  no  evidence  of  any  convulsive  move- 
menC  if  we  correctly  translate  the  technical 
word  "jactitation,"  used  by  the  physicians 
who  testify.  The  pistol  was  tightly  wedged" 
to  the  thumb,  so  as  to  require  force  to  re- 
move it.  The  question  is  whether  these  ap- 
pearances point  to  suicide,  to  the  exclusion 
of  any  other  cause.  Why  not,  with  eoual 
potency,  to  accidental  death,  or  death  by  the 
hand  of  another?  Dr.  Gray,  who  was  one  of 
those  who  gave  a  statement,  at  first,  attribu- 
ting the  death  to  suicide,  seems  to  have 
chanired  his  opinion.  He  testifies:  ''I  waa 
firs  jed  to  believe  it  was  suicide  from  the 
fact  that  the  body  was  dead,  and  the  pistol 
was  on  his  hand.  But  the  fact,  as  stated  in 
a  previous  answer,  viz.  that  the  thumb  was 
thrust  through  guard  of  pistol,  and  tightly 
wedded,  as  if  it  had  been  thrust  in  forcibly ; 
the  K>rce  necessary  to  draw  the  thumb  from 
the  guard  -  the  absence  of  any  evidence  of 
Jactitation,  or  of  having  been  any,  as  shown 
by  the  precise  manner  in  which  the  body 
laid,  with  arms  folded,  the  legs  crossed  at 
ankles,  as  in  a  person  sleeping,— have  raised 
doubts  in  my  mind  as  to  how  his  death  did 
occur,— whether  by  his  own  hand,  or  by  that 
of  another."  The  testimony  of  oUiers  pro- 
fessing to  be  experts  as  to  the  handling  of 
firearms,  and  the  causes  of  this  death,  reachee 
a  conclusion  different  from  that  of  Dr.  Gray. 
We  think,  living  all  due  effect  to  the  expert 
testimony,  It  is  at  lenst  fair  to  say  it  aoea 
not  establish  the  suicide.  In  any  considera- 
tion of  the  cause  of  the  death,  weight  is  due 
to  the  condition  of  the  deceased  in  life,  i.  «. 
his  domestic  relations,  his  means,  his  health, 
and  the  state  of  his  mind.  It  is  human  ex- 
perience that  the  motive  or  prompting  for 
self-destruction  is  to  be  sought,  and  usually 
found,  in  domestic  unhappiness.  111  health, 
financial  troubles,  or  insanity.  In  this  case, 
no  such  causes  are  exhibited  by  the  record. 
The  deceased  was  fortunate  in  business ;  had 
a  wife  and  children  to  whom  he  was  attached, 
and  with  whom  he  was  happy.  He  parted 
with  them  on  the  day  of  his  aeath  in  the  best 
of  spirits,  and  the  shock  of  his  death  came 
a  few  hours  later.  No  physical  malady  or 
mental  disturbance  or  financial  trouble  ex- 
isted to  furnish  any  cause  for  taking  his  life. 
In  this  condition  of  the  record,  there  is  no 
adequate  basis  to  refer  the  death  to  the  in- 
tentional act  of  the  deceased.  If  there  are 
indications  that  point  to  suicide,  there  are 
other  features  not  consistent  with  that  theory.. 
When,  as  in  this  case,  circumstantial  evi- 
•lence  alone  is  relied  on  to  establish  suicide,  it 
is  at  least  within  bounds  to  say  the  evidence 
must  be  of  a  character  to  exclude,  with  rea- 
sonable certainty,  any  other  cause  of  death.. 
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If  the  eyidence  falls  short  of  this  exaction, 
the  suicide  is  not  proved.  The  fact  of  death 
remains,  and  tliat  casts  the  liability  on  the 
company  iusurinj;  against  death,  with  the 
excepted  case  of  self-destiuction,  which  the 
company  fails  to  establish.  This  apprecia- 
tion of  the  evidence  and  of  the  burden  of 
proof  construins  u»  to  set  aside  the  verdict  and 
judgment  of  tlie  lower  court  in  favor  of  the 
defendant.     Bliss,  Ins.  ^§  866.  867 ;  MaUory 


▼.  TrawUn  Ins.  Co,  47  N.  Y.  59.  7  Am. 
Rep.  410 :  PhiUips  v.  JjoviHana  BquitabU  L, 
Ins,  Co.  26  lia.  Ann.  404,  21  Am.  Reo.  549. 
It  is  tlierefore  ordered,  adjudged,  and  d^treed 
that  the  jvdgment  of  the  lorrer  court  be  awided 
and  reversed,  and  that  plaintiff  do  have  and 
recover  from  defendant  $5,000,  with  legal 
interest,  and  that  appellee  pay  costs. 

Rehearing  denied  May  80,  1891 
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Oiuseppa  GIANFORTONB 

V, 

City  of  NEW  ORLEANS. 

(61  Fed.  Bep.  64| 

1.   A'stertnte  making   manleipal  eor^ 
porations  liable  Ibr  the  destmetlon  ''of 


propeHj**  bjr  mobe  wiU  not  make  a  dtj  I 
bJe  for  kllllafir  of  a  person  by  a  mob. 
8«  The  proteetton  bjr  a  mnaieipal  < 
poratloo  of  life  befnflr  a  publtc  froveramentel 
duty,  a  city  Is  not  liable  for  failure  in  its  perfona- 
ance,  unless  made  so  by  statute. 


(AprU  7,  U04.) 


NoTB.-~J>iaM7tty  for  property  destroyed  by  mob. 
T.  General  doctrine, 
n.  lAaidtity, 
UI.  Grounds  of  lUOMUy. 
IV.  Extent  of  llatittUy;  damages, 
V.  When  not  liable. 
VL  Contributory  neolioence, 
VII.  Necessity  of  notice. 
VII  [.  State  statutes, 
IX,  Constitutionality  of  statutes, 
X.  Construction  of  statutes, 
XL  Power  to  enforce  judamenL 
XIL  Right  of  adion  over, 

L  Oenerdl  doctrine. 

The  ^neral  principle  of  the  law  deducible  from 
the  deof sions  and  jreoerally  admitted  is,  that  muni- 
tsipal  corporations  are  not  liable  upon  any  doctrine 
of  oommon  law  to  an  action  for  damages  occa- 
sioned to  the  property  of  a  private  individual  by 
the  acts  of  a  mob  or  riotous  assemblage. 

Municipal  corporations  are  invested  by  the  laws 
of  their  incorporation  with  the  duties  of  imposinflr 
and  regulatinff  police  powers,  such  duty  being  held 
to  be  administrative  and  ieflrfslatlve,  officers  being 
appointed  for  the  purpose  of  carrying  out  the 
same. 

Under  these  laws  of  incorporation  it  has  also 
been  held  that  such  oorporations  are  not  liable  for 
damage  caused  by  such  assemblies. 

Oorporations  are,  however,  liable  in  such  cases, 
where  the  liability  is  imposed  upon  them  by  statute 
of  the  legislature  of  the  several  states,  expressly 
passed  for  such  purpose,  the  terms  and  conditions 
of  which  are  to  be  strictly  followed. 

As  a  general  rule,  a  corporation  Is  not  responsi- 
ble for  the  unauthorized  and  unlawful  acts  of  its 
officers,  although  done  under  the  color  of  their 
office.  To  render  it  liable,  it  must  appear  that  it 
expressly  authorizes  the  acts  to  be  done  by  them,  or 
that  they  were  done  in  pursuance  of  a  general  au- 
thority to  act  for  the  corporation  on  the  subject  to 
which  they  relate.  Pratber  v.  Lexington,  18  B. 
Mon.  558, 66  Am.  Deo.  685. 

A  corporation  appoints  its  officers  to  office,  but 
does  not  in  that  act  sanction  their  official  delin- 
quencies, nor  render  itself  liable  for  their  official 
misconduct.    IbUL 

Quasi  corporations,  created  by  the  legislature  for 
purposes  of  public  policy,  are  subject  by  the  com-  ' 
mon  law  to  an  indictment  for  the  neglect  of  duties 
enjoined  on  them,  but  are  not  liable  to  an  action 
for  such  neglect  unless  the  action  be  given  by  | 
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some  statute.    Mower  r,  Leicester,  0  Mass.  M7,  6 
Am.  Deo.  S& 

City  authorities  are  not  bound  to  place  officers  or 
guards  to  prevent  trespasses  and  depredations,  and 
are  not  liable  for  any  destruction  unless  committed 
by  a  riotous  and  tumultuous  assemblage,  too  strong 
to  be  resisted  without  the  aid  of  the  civil  authori- 
ties, and  which  tumultuous  assemblage  the  dvtl 
authorities  had  reasonable  ground  to  believe  would 
take  place  for  the  purpose  of  destroying  the  prop> 
erty.    DuflTy  v.  Baltimore,  Taney,  C.  C.  900. 

The  omission  of  a  duty  imposed  upon  polloe  oA- 
oers  by  law,  productive  of  prejudice  to  an  Individ- 
ual, is  not  a  corporate  Injury.  Jolly  v.  UawesvUle, 
89Ky.279. 

No  aotion  lies  against  a  corporation  for  a  breach 
of  its  duty,  by  any  person  specially  Injured  by  the 
breach.  The  only  remedy  is  by  way  of  informa- 
tion or  indictment.  Riddle  v.  Proprietors  of  Looks 
&  Gknals,  7  Mass.  160, 6  Am.  Deo.  36. 

Yet  the  general  rule  that  the  common  law  that  a 
municipal  corporation  is  not  llnble  for  the  mtsfea^ 
anoe  or  non  feasance  of  one  of  its  officers,  in  respect 
to  a  duty  speclQclally  Imposed  by  statute  on  such 
officer,  has  no  application  in  a  case  within  the  pro* 
visions  of  the  Maryland  code.  Hagerstown  t. 
D6cbert,88Md.889. 

A  distinction  has  been  drawn  between  thoea 
powers  delegated  to  a  municipal  corporation  to 
preserve  the  peace  and  protect  persons  and  prop- 
erty, whether  to  be  exercised  by  legislation  or  the 
appointment  of  proper  officers,  and  those  poweiv 
and  privileges  which  are  to  be  exercised  for  the 
improvement  of  the  territory  comprised  within  the 
corporate  limits,  and  Its  adaptation  to  the  purposes 
of  residence  and  business.  The  municipality  rep- 
resenting the  state,  as  to  the  flxst,-Hll8chaTglng  du- 
ties incumbent  upon  the  sute;  and  representing 
the  pecuniary  and  proprietary  interests  of  individ- 
uals: as  to  the  second,  the  responsibility  for  acta 
done  or  omitted,  in  the  first,  being  governed  by  the 
same  rule  of  responsibility  whioh  applies  to  Ilka 
delegations  of  power;  the  rules  governing  there* 
sponsibility  of  individuals  being  properly  applied 
in  the  second  class.  Western  Oollege  of  Homeo- 
pathic Medicine  v.  Cleveland,  12  Ohio  St.  87Si,  877. 

Where  the  liability  of  the  city  was  based  upon  the 
act  of  iQcoporation  which  made  it "  the  duty  of  the 
council  to  regulate  the  police  of  the  city,  preserve 
the  peace,  prevent  riots,  dlsturbanoes.  and  disor- 
derly assemblages,"  the  court  held  the  city  not 
liable  for  damage  done  by  a  riotous  mob,  the  pro- 
vision referring  to  the  passing  of  ordinaooea  eo- 


Soe  also  20  L.   R.  A.   321):   44  L.    U.  A.  734:  45  L.  H.  A.  848. 


AuriUN  to  recover  damages  Tor  tne  aiiei^ea 
negligence  of  defendant  in  permitting  the 
killing   of    plaintiff's   husband    by   a   mob. 
Judoment  fur  defendant. 
The  facts  are  staled  in  the  opinion. 
ileum,  Henry  Chiapell»  and  Sambola 
A  Duerofl  for  olaintin. 

Mr.  E.  A.  O'SnUlTsm   Oity  Atty.,   for 
defendant 


fariang^e,  instnct  Judge,  dellTered  the 
following  opinion : 

This  is  a  suit  in  damages  against  the  city 
of  New  Orleans,  brought  bv  Giiiseppa  Gian- 
fortune,  widow  of  Pletro  Monaster! o,  on  her 
own  behalf  and  as  natural  tutrix  of  her  minor 
children,  issue  of  her  marriage  with  said  ' 
Monasterio.  The  petition  alleges  that  Mod 
asterio,  together  with  other  persons,  was  ar- 


Xordble  hy  ofDoers  appointed  for  that  purpose. 
ihta. 

The  same  oonolusioos  were  reached  by  the  oourt 
in  Prathery.  LeziDgton,  13  B.  Men.  600,  M  ^m. 
Deo.  585;  Hart  ▼.  Bridgeport,  13  Blatohf.  2fl9; 
Cbeaney  ▼.  Hooser,  9  B.  Mon.  3B0;  Ward  v.  Loul»- 
vUle.  16  &  Moo.  184:  Baltimore  t.  Pooirney,  36  Md. 
107:  Oobb  ▼.  Portland,  6ft  Me.  881,  93  Am.  Deo.  606; 
Hermiti  of  St.  Augustine  ▼.  Philadelphia  Oounty, 
Briirbt.  (Pa.)  116;  LontoiaDa  ▼.  Sew  Orleans,  100  U* 
&S8ft.37L.ed.986:  Clear  Lake  Water  Works  Go.  f. 
Lake  Oounty,  46  CaL  90. 

8o  they  were  upheld  In  Boyland  ▼.  New  York,  1 
Shndf.  27,  where  the  action  was  brought  afralnrt  the 
eity  for  damages  occasioned  by  the  discbarge  of  a 
cannon  in  riolation  of  the  laws,  in  a  public  pcu-k 
during  a  public  meeting  sanctioned  by  the  oity  au- 
thorities. 

And  the  case  of  Levy  ▼.  New  York,  ISandf.  406, 
further  Illustrates  the  principles  of  nonliability  at 
oommon  law  of  such  corporations. 

Where  the  action  was  for  personal  injuries  re- 
oeived,  while  aiding  the  police  offlcore  in  arresting 
offendeiB  by  virtue  of  the  oity  ordinance,  the  stat- 
ute not  providing  for  the  remedy,  the  question 
Ving  whether  such  liabUlty  was  founded  in  tort  or 
on  contract,  the  court  held  there  was  no  claim 
against  the  city,  the  parties  being  engaged  In  the 
service  and  as  representing  the  authority  and  dig- 
nity of  the  state,  and  not  merely  of  the  city,  the 
liability  of  municipal  corporations  being  fixed  by 
statute,  and  not  dependent  upon  any  contingency 
so  uncertain  as  the  conduct  of  its  officers.  Oobb  v. 
Portland,  supra. 

The  question  of  the  city's  liability  was  raised  in 
Prather  v.  Lexington,  18  B.  Men.  650, 66  Am.  Dec 
686.  there  being  no  provision  in  the  dty  charter 
subjecting  It  to  liability  for  the  acts  of  a  mob,  and 
the  court  stated  that  it  knew  of  no  principle  of  law 
thatsubiected  a  municipal  corporation  to  a  respon- 
slbtUty  for  the  safety  of  the  property  within  its  ter- 
ritorial Umlts,  there  being  nothing  in  the  nature  or 
design  of  a  municipal  corporation  that  imposed 
anoh  a  duty  upon  It. 

The  refusal  of  relief  in  Prather  v.  Lexington, 
stturu,  was  placed  upon  the  broad  ground  that  the 
officers  of  a  dty  were  quasi  civil  officers  of  the 
government,  although  appomted  by  the  corpora- 
tion, and  were  personally  liable  for  their  malfeas- 
ance or  nonf easanoe  in  office,  but  for  neither  was 
the  corporation  responsible;  that  the  omission  of  a 
duty  imposed  upon  them  hy  law,  productive  of 
prejudice  to  an  individual,  was  not  a  corporate  in- 
Jury;  and  further  that  the  duty  of  the  officers  of 
the  city  were  prescribed  by  a  statute  from  which 
they  derived  their  power.   Ibid, 

IL  lAdbauy, 

The  state  legislature  has  power  to  impose  liabili- 
ties upon  counties,  towns,  and  cities  for  damage  to 
property  through  a  riot,  and  such  power  extends 
to  dir^'cting  the  time  and  manner  of  enforcing  such 
liability.    Hogerstown  v.  Sehner,  87  Md.  180. 

The  liability  thus  imposed  is  Imperative,  where 
the  plamtllf  lias  not  been  guilty  of  negligence. 
Oreer  v.  New  York,  8  Elobt.  408. 

Such  an  action  will  lie  no  matter  whether  the 
owner  of  the  damaged  property  Is  a  resident  or 
84  L.  R.  A«  \ 


not.  Williams  v.  New  Orleans,  23  La.  Ann.  607; 
Ohadbourne  v.  New  Oostle,  in  N.  H.  190. 

The  act  complained  of  must  be  that  of  a  mob  or 
riotous  assemblage  within  the  meaning  of  the  stat- 
ute. Street  v.  New  Orleans,  82  La.  Ann.  877:  Duryea 
V.  New  York,  10  Daly,  800;  Fau  via  v.  New  Orleans,  20 
La.  Ann.  410. 

Bven  though  the  original  purposes  for  which  the 
crowd  assembled  may  be  lawful,  yet  they  may 
unite  m  unlawful  conduct  and  thus  become  riot- 
ers.  Solomon  v.  Kingston,  24  Hun,  5S2. 

In  Darilngton  y.  New  York,  81  N.  Y.  164, 88  Am. 
DeaSia,  It  was  held  that  the  legislature  bad  the 
power  to  render  the  property  of  the  city  liable  to 
such  a  Judgment  as  a  Judgment  recovered  for  any 
other  cause  of  action,  the  property  owned  by  the 
corporation  being  subject  to  a  law-makmg  power 
of  the  state  vested  In  the  leglalatuxe.  Affirming 
28  How.  Pr.  862. 

The  duty  and  obligation  of  the  state  to  provide 
for  the  safety  of  property  against  the  dnstructlve 
violence  of  mobs  of  lawless  and  riotous  men  Is  too 
plain  for  question,  and  the  supplemental  obllga- 
tioo  Imposed  upon  cities  and  counties  to  provide 
compensation  for  the  injury  or  destruction  of  prop- 
erty, which  they  could  not  or  wouUl  not  prevent,  is 
but  another  application  of  the  same  principle  of 
public  duty.  Luke  v.  Brooklyn,  48  Barb.  54;  Sarles 
V.  New  York,  47  Barb.  447. 

The  habllitv  of  cities  and  towns  under  the  provi- 
sions of  the  Louisiana  statute  is  no  lonjrer  an  open 
question.  Williams  v.  New  Orleans,  supra;  Folsom 
V.  New  Orleans,  28  La.  Ann.  936. 

Where  a  particular  act,  operating  injuriously  to 
an  individual.  Is  authorized  by  a  municipal  corpor- 
ation by  a  delegation  of  power,  either  general  or 
special,  it  will  be  liable  for  the  Injury  in  its  corpor- 
ate capacity,  where  the  acts  done  would  warrant 
a  like  action  against  an  Individual.  Prather  v. 
Lexington,  13  B.  Hon.  650.  66  Am.  Deo.  686. 

The  law  allows  Its  officers,  in  execution  of  Its 
sentence,  only  to  do  what  Is  necessary,  and  for  that 
reason  will  not  sanction  destruction  without  limit 
by  Individuals.  Brightman  v.  Bristol,  65  Me.  426, 
20  Am.  Rep.  TIL 

Cn  Chestnut  HQl  ft  8.  P.  Tump.  Oo.  ▼.  Butter,  4 
Serg.  ft  R.  0, 8  Am.  Dec.  676,  It  was  held  that  a  cor- 
poration was  liable  for  a  tort  upon  an  action  of 
trespass  on  the  case,  the  declaration  showing  that 
the  act  was  unjust  and  wrongful.  *Lyman  v. 
White  Blrer  Bridge  Oo.  2  Ark.  256, 10  Am.  Dec.  706, 
to  the  same  effect. 

It  must  be  shown  by  the  evidence  that  the  prop- 
erty was  destroyed  by  a  riotous  and  tumultuous 
assemblage,  too  strong  to  be  resisted  without  the 
aid  of  the  civil  authority.  Duffy  v.  Baltimore, 
Taney,  C  0. 200;  Street  v.  New  Orleans,  33  La.  Ann. 
577;  Fau  via  v.  New  Orleans,  20  La.  Ann.  410;  Duryea 
V.  New  York,  10  Daly,  800. 

So  the  dty  authorities  must  have  rensoiuible 
grounds  for  believing  that  such  an  assemblage  had 
taken  place,  or  was  about  to  take  plaue.  Duffy  v. 
Baltimore,  mpra. 

And  there  must  also  be  the  want  of  reasonable 
diligence  to  suppress  or  prevent  In.    Ibid. 

ThefHCt  that  the  property  destroyed  is  so  delapi- 
dated  as  to  be  a  nuisance  and  dangerous  to  enter. 
Is  no  defense,  as  it  oannot  be  lawfully  abated  by  a 


chief  of  police  of  New  Orleans ;  that  he  was 
proseudted,  together  with  said  other  persons, 
for  said  crime,  before  the  criminal  district 
court  for  the  parish  of  Orleans,— the  trial  re- 
sulting in  a  mistrial  as  to  Monasterio  and  two 
of  his  coaccused,  and  In  a  verdict  of  acquittal 
as  to  six  of  his  coaccused ;  that  immediately 
after  said  verdict,  a  conspiracy  was  formed  by 
a  certain  body  of  men,  unknown  to  the  peti- 


at  naught  the  findings  of  the  Jury  in  tlie- 
criminal  district  court,  and  with' the  eoie 
purpose  of  taking  the  law  into  their  own 
hands,  and  of  summarily,  and  without  trial, 
destroying,  by  wholesale  slaughter,  the  )ive» 
of  Monasterio  and  his  coaccused,  all  of  whom 
were  then  incarcerated  in  the  parish  prison ; 
that,  in  pursuance  of  said  conspiracy,  a  mass- 
meeting  was  called  for  the  next  da^'  at  Clay 


riotous  or  tumultuous  assemblaice.  Ibid,;  Bright- 
man  V.  Bristol,  66  Me.  426,  SO  Am.  Rep.  711. 

Neither  is  the  inability  of  the  sheriff  to  do  what  is 
neoessflry  to  suppress  the  riot  a  defense  under  the 
New  Tork  Act  of  1856.  any  more  than  his  neglect 
would  be  a  erround  for  it.  the  UabUity  being,  irre- 
spective of  either,  imposed  for  the  destruction  of 
property  by  the  riot,  whether  the  sheriil  has  done 
all  in  his  power  or  not  to  prevent  it.  Wolfe  v. 
BJchmoDd  Suprs.  11  Abb.  Pr.  270, 19  How.  Pr.  87a 

Nor  Is  the  fact  that  the  premises  were  kept  for 
Illegal  purposes  a  defense;  the  proper  remedy  in 
•uch  a  case  being  to  remove  tbe  nuisanoe  and  not 
to  destroy  the  property.  Moody  v.  Niagara  County 
Suprs.  46  Barb.  660,  affirmed,  86  N.Y.  207,  under  title 
BIy  V.  Niagara  County  Suprs.;  Blodgett  v.  Syra- 
ouse,  86  Barb.  tSA, 

In  the  last-mentioned  case  the  defense  rested  en- 
tirely upon  the  provision  of  the  third  section  of  the 
New  York  Act  of  1856,  exempting  oorporatlons 
twom  liability  for  Injury  to,  or  destruction  of,  pri- 
vate property,  when  such  injury  or  destruction 
was  ocoaaioned,  or  in  any  manner  aided,  sano- 
tSooed,  or  permitted  by  the  carelessness  or  negli- 
fSDoe  of  tbe  person  whose  property  wasdestroyed, 
•Bd  be  bad  not  used  all  reasonable  diligence  to 
prevent  the  injury  oomplamed  of.  Blodgett  v. 
Byraouse.  tupfo. 

Where  the  mob,  originally  collected  for  the  law- 
fttl  purpose  of  seeing  a  Are  near  the  plaiotiflT^s 
premises,  subsequently  showed  signs  of  a  desire  to 
break  in  upon  his  premises  which  he  was  notified  to 
vacate  and  to  remove  his  goods/but  neglected  to 
do.  and  put  up  his  shutter  and  looked  the  doors 
when  the  mob  became  boisterous,  the  plaintiff  ap- 
plying to  the  chief  engineer  of  the  fire  department 
for  protection,  who  turned  a  stream  of  water  upon 
the  crowd,  when  hckwas  struck  wich  a  brick,  and  re- 
tired for  a  revolver,  and  the  crowd  then  rushed 
upon  the  store,  broke  into  it  and  carried  away  the 
plalntiiTs  stock,— it  was  held  that  although  the  pur- 
poses for  which  tho  crowd  originally  assembled 
were  lawfuLyet  there  was  no  defense  to  the  action, 
as  they  ultimately  conducted  themselves  in  an  un- 
lawful and  wrongful  manner,  and  that  notice  was 
not  material  uoder  the  circumstances  of  the  case. 
Bolomon  v.  Kingston,  24  Hun,  662. 

Tbe  fact  that  a  state,  when  called  upon,  renders 
Its  sMlstanoe  and  sends  a  portion  of  its  military  to 
tbe  scene  of  the  riot,  does  not  absolve  the  corpora- 
tion from  its  implied  obligation  to  preserve  the 
peace,  nor  from  Its  responsibility  for  a  neglect  ot 
that  duty.  Allegheny  County  v.  Gibson,  80  Pa.  8B7, 
86Am.Bep.  670. 

In  Brigbtman  v.  Bristol,  65  Me.  426,  20  Am.  Rep. 
711«  the  defendant's  contention  was  that  the  acts 
were  Justifiable  as  the  property  was  a  nuisance  by 
reasoo  of  the  noxious  erhalation  and  offensive 
smell  and  stench  arising  from  business  operations, 
and  that  it  was  contributory  negligence  in  the 
plaintiff  to  continue  such  business.  The  court  held 
the  town  liable  as  such  evidence  was  not  admissi- 
ble, and  gave  damages  for  the  actual  value  at  the 
time  of  its  destruction. 

The  question  in  such  oases  is  whether  the  de- 
struction of  the  property  was  caused  by  the  own- 
er's illegal  or  Improper  conduct,  or  if  not  then 
t4L.R.A. 


whether  he  gave  the  proper  notice,  in  ca£e  be  had 
notice  himself  long  enough  beforehand  to  enablo- 
him  to  doso.  Chadboume  v.  New  Castle,  48  N.  IL. 
106;  Wing  Chung  v.  Los  Angeles,  47  Cal.  531. 

Where  tbe  plaintiff  had  no  knowledge  of  tbe  In* 
tentlon  or  attempt  to  destroy  the  property  in  ques- 
tton,  the  proof  being  merely  that  of  an  apprehen- 
sion, it  was  held  that  tbe  plaintiff  wbb  entitled  tO' 
recover.  St.  Michaers  Chu^tdi  v.  Philadelphia 
County,  Bright.  (Pa.)  12L 

Allowance  should,  however,  be  made  for  any 
seeming  defect  in  the  plaintiff's  evidence,  caorad 
by  the  violence  of  the  mob.  Hermits  of  St.  Au- 
gustine V.  Philadelphia  County,  Bright.  (Pa.) 
116. 

In  WQIIams  v.  New  Orleans,  28  La.  Ann.  8(<7.  tbe 
action  was  founded  upon  the  Statutes  of  185f  as  re- 
enacted  in  1800,  the  defense  being  that  the  Act  of 
September,  1868.  establishing  a  metropolitan  police 
district  and  providing  for  the  government  thereof* 
divested  the  dty  of  New  Orleans  of  the  power  and 
means  to  maintain  order  and  suppress  riots,  mobe» 
and  insurrections,  but  the  court  held  the  dty  liable, 
tbe  liability  of  municipal  oorporatlons  for  losses 
occasioned  by  riotous  conduct  within  their  ^Imlta 
not  depending  upon  the  condition  of  having  police 
forces,  the  underlying'principle  on  which  theLawa 
of  1866  as  re-enacted  in  1860  were  founded,  being 
that  it  is  the  interest  of  every  one  that  property 
should  be  protected,  and  that  it  was  for  tbe  gen- 
eral good  that  such  acts  should  exist,  tbe  metro- 
politan police,  although  not  under  the  control  of 
the  dty  authorities,  being  established  for  the  bene- 
fit of  tbe  dty  and  the  other  places  within  the  metro- 
politan district. 

Where  t  he  question  was  one  of  Jurisdiction*  the 
court  held  in  Atlantic  Dock  Co.  v.  Brooklyn,  Z- 
F  e/es,  444.  the  pier  injured  being  within  the  Um- 
iis  of  tbe  city  of  Brooklyn,  that  the  boundary  of 
terrUorlal  Jurisdiction  between  the  counties  ot 
New  York  and  Kings  was  the  actual  line  of  low 
water  on  the  Brooklyn  side,  whether  coirespond- 
ing  with  the  low-water  mark  on  the  east  river 
shore,  or  varied  by  the  permanent  encroaobment 
of  docks,  plera.  and  wharfs,  or  other  artificial  creo- 
tlons  for  tbe  purpose  of  general  commerce,  and 
that  therefore  the  dty  was  liable.  See  also,  Orr  v, 
Brooklyn,  86  N.Y.  661,  infra^  V.,  where  the  dty  was 
held  not  liable  for  the  destruction  of  a  floating 
elevator. 

In  Hagemtown  v.  Dechert,  88  Md.  800,  the  mayor 
was  notified  and  protection  claimed,  some  hours  be- 
fore tbe  damage,  but  no  steps  were  taken  or  used 
by  him  and  the  defendants  contended  that  neither 
the  mayor  nor  the  other  authorities  of  the  town, 
had  any  lawful  power  to  create  or  employ  a  police 
force,  for  the  purpose  of  preventing  or  suppressing 
riots,  or  to  call  on  the  dtiaens  for  aid  for  that  pur- 
pose, and  that  without  such  power  no  liability 
could  devolve  upon  the  town  under  the  provisions 
of  the  code.  Tbe  court,  without  passing  upon  the 
construction  of  the  code,  held  that  the  acts  of  an 
assembly  incorpoiuting  the  town  gave  full  and 
ample  means  for  the  preservation  of  the  peace,  and 
to  call  on  the  citizens  to  aid  in  the  prevention  and 
suppression  of  a  riot:  and  further  that  conceding 
the  construction  to  be  corrected,  it  was  dear  that 


•fisembly  was  advertiaed  in  the  morning 
newspHpen  of  the  oitj ;  that  in  answer  to 
aaid  call  a  crowd  congregated  at  said  place, 
where  iuflammatory  speed lea  were  mad<^,  and 
that,  after  the  passions  of  the  mob  had  been 
an>ii9ed,  it  moved  in  a  bodv  to  the  parish 
prison ;  that  some  forty  or  fifty  armed  men, 
whose  names  are  unknown  to  the  petitioner, 
preceded  the  main  body  of  rioters,  and  se- 


vureu  auniiBBiuu  insiae  uie  wai  is  or  ine  prison 
by  breaking  open  a  rear  door  of  the  biiilding, 
meeting  with  no  resistance  from  the  police 
authorities ;  that  said  armed  body  took  pos- 
session of  the  prison,  and  shot  down  and 
killed  Monasterlo  and  ten  of  his  coHCCused. 

The  petition  further  avers  that  if  the  nuiyor 
and  chief  of  police  of  tlie  city,  upon  reading 
in  the  newspapers  the  advertisement  of  the 
proposed  mass  meeting,  had  taken  the  proper 


fhe  town  could  not  escape  UablUty  for  want  of  z»> 
qutotte  power  In  the  mayor. 

Wbere,  In  answer  to  an  application  for  a  manda- 
dus  to  compel  the  treasurer  to  pay  a  certain  claim 
out  of  moneys  In  the  treasury,  it  was  contended 
inter  alia  that  neither  the  Judtrment  nor  the  claim 
based  thereon  was  an  ezistlaff  or  valid  claim  against 
tbe  city  or  county,  the  court  held  that  under  sec- 
tion 44BBe  of  the  PollUcal  Ck>de  every  municipal  cor- 
poration was  responsible  for  such  injuries.  Bank 
of  California  v.  Sbaber  86  OaL  aSS. 

Under  secUons  4458. 44B3. 4456,  of  tbe  same  Codoi 
and  tbe  Act  of  April  ta.  1B68,  eecrlon  84  of  tbe  Con- 
solldatlon  Act,  tbe  claim  for  such  damages  nerd 
not  be  presented  In  the  first  Instance  to  the  board 
of  supervisors  for  their  rejection  or  ailowaooe  as 
in  tbe  case  of  general  demands,  but  a  Judament 
must  be  first  bad  and  tbe  claim  as  found  thereon 
must  be  ordered  to  be  paid  by  the  board,  unless 
they  appeal,  their  discietion  only  eztendioff  to  the 
question  of  appeaL   Ihid. 

dear  Lake  Water  Works  Go.  v.  Lake  County.  46 
Gal.  90.  to  the  same  effect. 

The  CSiifomia  Act  of  March  27,  1808,  created  a 
new  rifrht  and  provided  a  new  remedy  therefor 
complete  in  inelf.    Ibid. 

m.  QrounOtcflidbUitu. 

It  the  city  is  liable,  in  its  corporate  capacity,  for 
theoutnure  committed  by  a  mob  which  occnsloned 
the  injury,  it  can  only  be  upon  the  ground  that  the 
existenoe  and  lawless  intention  of  tbe  mob  were 
known  to  the  mayor  or  marshal  of  the  city,  and 
that  they  neglected  or  refused  to  use  any  means,  or 
to  make  any  efforts,  to  prevent  the  perpetration 
oC  the  unlawful  act  which  could  have  been  pre- 
vented by  thete.  Prather  v.  Lexlngrton,  18  B.  Hon. 
B60.66Am.Dec.6«u 

Tbe  frround  of  liability  Is  the  existence  of  a  mob 
or  not  In  the  county,  and  the  destruction  of  the 
property  by  such  mob,  the  New  York  Act  of  1856 
not  placlnir  the  respooslMilty  either  on  the  act  of 
the  sheriff  or  upon  his  neffleot  to  act.  Wolfe  v. 
Richmond  Suprs.  11  Abb.  Pr.  £70. 19  How.  Pr.  870: 
Duffy  V.  Baltimore,  Taney  C.  C.  200;  Street  v.  New 
Orleans,  SKLa.  Ann.  677,  to  the  same  effect. 

It  must  be  proved  that  the  premises  were  Injured 
or  the  goods  removed  by  such  an  assembly,  and 
that  such  mob  could  not  be  resisted  without  assist- 
aooe  of  tbe  proper  authorities,  and  abo  that  the 
elty  had  reason  to  believe  that  such  a  mob  aaftem- 
bled,  and  that  the  city  had  ability  to  prevent  the 
same  but  was  nefrllgent  in  the  exercise  of  Its  pow- 
ers. Baltimore  v.  Poultoey,  86  Md.  107;  Wolfe  v. 
Bichmond  Suprs.,  Duffy  v.  Baltimore,  and  Street  v. 
New  Orleans,  suprck 

The  charging  tbe  county  with  the  consequences 
of  the  riot  Is  not  to  punish  for  the  acts  or  negll- 
cence  of  the  sheriff;  but  for  the  county's  own  con- 
duct in  permittingsuch  riots  to  take  place.  Wolfe 
V.  Richmond  Supr?.  mpra. 

Evlden<-e  tending  to  show  the  want  of  reasona- 
ble diiiirence  In  tbe  suppression  of  a  riot  is  admla- 
slble.  Hagerstown  v.  Dechert,d2  Md.  868,  wherein 
the  evidence  showed  the  indifference  on  the  part 
24UR.A. 


of  the  mayor,  and  btssympathy  with  the  spirit  and 
temper  of  the  mob. 

It  is  not  the  possibility  or  probability  that  a 
sheriff  might  arrive  in  time  to  save  the  smallest 
portion  of  the  plaintiff^  property,  or  to  arrest  a 
rioter  that  should  disturb  the  plaintilTs  claim 
against  tbe  county.  Schlellein  v.  Kings  County 
8uprs.48Oarb.480L 

The  law  will  not  tolerate  the  spectacle  of  a  flrreat 
city  lookltig  on  with  indifference  while  property 
to  the  value  of  millions  Is  being  destroyed  by  a 
mob.  Allegheny  County  v.  Gibson,  90  Pa.  887.  86 
Am.  Rep.  070. 

Tbe  liability  imposed  by  the  statute  is  Irrespect- 
ive of  any  liability  or  neglect  on  the  part  of  the 
city.  Palmer  v.  Concord,  48  N.  H.  211, 97  Am.  Deo. 
806w 

IV.  Wxtent  of  UabOUv. 
Damaget, 

The  right  to  reimbursement  for  damages  caused 
by  a  mob  or  riotous  assemblage  of  people  Is  not 
founded  upon  any  contract  between  the  city  and 
the  sufferers,  the  liability  of  tbe  former  for  dam- 
ages being  created  by  a  law  of  the  legislature  and 
can  be  withdrawn  or  limif  ed  at  Its  pleasure.  Louisi- 
ana V.  New  Orleans.  108  U.  a  286^  H  L.  ed.  086. 

Where  the  proof  showed  that  the  mob  forcibly 
broke  Into  plaintiff^  store,  threw  a  hirge  portion 
of  his  stock  into  the  street,  which  was  then  in  the 
possession  of  the  rioters,  such  property  being  in- 
stantly appropriated  by  tbe  mob  and  carried  away, 
and  tbe  store  then  set  on  fire  and  consumed  with 
such  property  as  was  not  carried  away,  tbe  court 
held  tbe  city  liable  for  tbe  property  so  csrried 
away  by  tbe  mob,  as  well  as  for  that  destroyed  by 
Ore,— tbe  taking  and  carrying  away  of  the  plalo- 
tltr^  property,  coming  within  the  words  of  the  New 
York  statute,  rendering  the  dty  liabk  for  prop, 
erty  ''destroyed  or  injured.**  Series  v.  New  York, 
47  Barb.  447. 

Id  such  an  action  the  instruction  to  the  jury 
should  direct  them  to  find  damages  against  the  cor- 
poration, so  far  as  such  Interruption  and  injury 
were  the  direct  and  natural  results  of  the  attack  of 
the  mob.  Palmer  v.  Concord,  48  N.  H.  811, 97  Am. 
Dec.  006. 

Tbe  plaintiff  need  not  prove  every  arflcle  de- 
stroyed; a  general  estimate  of  the  pIuintifT's  dam> 
age  Is  sufflolent,  it  being  a  matter  to  be  considered 
from  necessity.  In  maes  and  not  In  detail.  Her- 
mits of  St.  Augustine  v.  Philadelphia  County. 
Bright.  (Pa.)  116. 

In  such  an  action,  tbe  plaintiff  Is  entitled  to  re- 
cover the  full  amount  of  any  damage  sustained  to 
the  property,  and  the  full  value  of  goods  taken 
away  forcibly,  or  surrendered  In  fear  of  injury. 
Baltimore  v.  Poultney,  25  Md.  107:  Sarles  r.  New 
York,  47  Barb.  447;  Solomon  v.  Kinnton,  24Hun, 
602;  St.  MIcbaers  Church  v.  Philadelphia  County, 
Bright.  (Pa.)  121;  Hermits  of  St.  Augustine  v.  Pbila- 
delphia  County,  mpra;  Brightman  v.  Bristol,  66 
Me.  428,20  Am.  Hep.  71L 

Interest  may  be  added  at  the  jury*8  discretion, 
running  from  tbe  time  of  the  dcs'  ruction  of  the 
property.  St.  Miohaei's  CUurub  v.  Phliadelptala 
County,  supra. 


m 


Unttbd  Btatkb  Circuit  Coukt. 


Atb., 


Bteps  for  the  protection  by  the  police  of  the 
parish  priaon,  as  well  as  the  livea  of  the 

Eriaoners,  the  riotous  assemblage  would  not 
ave  organised,  nor  have  proceeded  to  the 
parish  prison,  nor  have  taken  the  same,  and 
the  slaughter  would  hare  been  prevented ; 
that  the  parish  prison  is  a  massive  buildiog, 
easy  to  defend  by  a  handful  of  disciplined 
policemen,  for  a  time,  at  least,  and  until  the 
militia  of  the  state,  or  other  police  assist- 


ance, could  have  been  summoned  ;  that,  from 
the  place  where  the  mass  meeting  was  held, 
to  the  parish  prison,  no  police  officers  wera 
station^,  with  instructions  to  arrest  the 
march  of  the  mob;  that  the  police  force  at 
the  parish  prison  was  insufficient,  imper- 
fectly armed,  and  demoralized,  and  yieldt'd 
easily  to  the  mob ;  that  the  safety  of  the  pria- 
oners  might  have  been  provided  for  by  their 
prompt  removal  to  another  prison ;  that  the 


Or  from  the  oommenoement  of  tbe  suit.  Hermits 
of  St.  Auffustine  v.  Philadelphia  County,  fupro. 
Bee  also.  Green  v.  New  York,  8  Bobt  40S,  iiM  infra; 
Folsom  V.  New  Orleans,  28  La.  Ann.  886. 

EzempJary  damaffes  cannot  be  ffiven,  however, 
against  the  county.  Hermits  of  St.  Augustine  v. 
Philadelphia  County,  mtitra. 

But  the  city  would  not  be  liable  under  such  a 
statute,  where  the  destruction  of  the  property 
could,  by  ordinary  care  and  prudence,  have  been 
avoided.  Palmer  v.  Concord,  48  N.  H.  m.  97  Am. 
Dec  80Sw 

And  the  fact  that  the  plaintiff  publidied  certain 
articles,  which  tended  to  the  destruction  of  bis 
property,  is  competent  evidence  upon  the  question 
of  the  exercise  of  ordinary  care  and  prudence  in 
tbe  publication  of  such  articles,  and  the  mltigap 
don  of  damages.   IMd, 

In  Fortunich  v.  New  Orleans,  14  La.  Ann.  115, 
damage  was  done  to  fruit  stands  of  the  plaintlfb  in 
the  fruit  market,  the  question  presented  being  a 
bill  of  exceptions  to  the  defendant's  introducing 
the  city  ordinance  prohibiting  the  opening  of  the 
market-stalls  after  18  o'clock  M.  in  evidence  as  a 
complete  bar  to  the  plaintUTs  action.  It  was  held 
that  although  suoh  ordinance  was  no  defense,  yet 
It  might  be  given  in  evidence  for  the  purposes  of 
mitlRHtfon  of  damages. 

But  the  value  of  suoh  goods  cannot  be  recovered, 
except  it  is  shown  that  tbe  ptalntiffs,  having 
knowledge  of  the  danger,  made  reasonable  efforts 
to  give  notice  to  the  mayor  or  sheriff  of  the  danger 
and  took  no  part  in  the  proceedings.  Wing  Chung 
V.  Los  Angeles,  47  Oal.  631. 

Where  tbe  Jury  gave  the  plaintiff  a  verdict  for 
the  value  of  his  life  interest  in  the  property  injured 
or  destroyed,  with  interest  upon  such  value  from 
the  time  of  final  demand  upon  the  oomptroUer, 
tbe  oourt  held  that  if  the  Jury  ascertained  tbe 
value  of  the  plaintiff's  Interest  in  any  other  way 
than  by  assessing  the  value  of  the  buildings,  it  was 
doubtful  whether  the  plaintiff  could  claim  interest 
as  a  right,  but  otherwise  the  verdict  was  correct. 
Oreer  v.  New  York,  8  Bobt  406. 

In  Folsom  v.  New  Orleans,  88  La.  Ann.  886, 
$16,000,  the  amount  awarded  in  the  oourt  below  was 
the  only  matter  in  controversy.  The  plaintiClB  ap- 
pealed, thinking  the  amount  too  small,  the  city 
not  instituting  a  careful  scrutiny  into  the  matter, 
calling  no  witnesses  and  making  no  effort  to  ascer- 
tain the  amount  of  the  dty's  liability;  the  court 
accepted  the  uncontradicted  testimony  of  the 
plaintiff's  witnesses,  and  ordered  and  decreed 
judgment  against  the  dty  for  $86,888  with  interest 
on  costs  of  both  suits. 

Y.  When  not  Uobla. 

If  tbe  injury  was  done  upon  a  sudden  excitement, 
which  the  civil  authorities  had  not  good  reason  to 
apprehend,  or  from  a  suddenness  had  not  time  to 
prevent,  they  are  not  reapooBlble.  Duffy  v.  Balti- 
more, Taney,  C  C.  8001 

So  if  diligent  inquiry  was  made  after  notice  that 
danger  was  apprehended,  and  reasonable  precau- 
tions taken  by  tbe  dty  authorities  to  guard  against 
suoh  riots  and  tumultuous  assemblage.   Ibid, 

Where  the  damages  were  occasioned  in  the  first 
$4  L.R  A. 


instance  by  a  few  boys  pulling  down  the  stoop, 
their  numbers  gradually  increasing  to  fifty  or  sixty, 
until  tbe  house  was  wrecked  and  taken  down,  the 
oourt  held  tbe  dty  could  not  be  made  liable  under 
the  act,  the  property  not  bdng  descroyiHl  or  in- 
jured by  a  mob  or  rtot  Duryea  v.  New  York,  10 
Daly,  800. 

Where  the  plaintilTs  declaratioa  faOed  to  allege 
the  existence  of  the  mob  and  its  intentions  known 
totbedty  marshal,  or  the  watchman  appointed  by 
the  charter,  or  any  application  to  them  for  assist- 
ance, but  merely  alleged  the  failure  and  refusal  of 
the  dty  to  suppress  the  mob.  **although  well  know- 
ing of  the  same,"  tbe  declaration  was  held  defect- 
ive, even  in  case  the  liability  contended  for  rested 
upon  tbe  dty.  Prather  v.  Lexington,  18  B.  Mon. 
660^66  Am.  Dec.  686. 

So  where  the  like  facts  were  alleged  and  further 
that  notice  was  given  to  the  mayor  that  tbe  mob 
would  assemble,  and  application  was  male  for  pro- 
tection and  assistance,  the  court  held  the  dty  was 
not  respon8ible,rel>ing  upon  Prather  v.  Lexington, 
guprcu    Ward  v.  Louisville,  16  B.  Mon.  184. 

In  the  above  case,  the  court  pointed  out  that  the 
declaration  omitted  to  state  the  manner  and  time 
of  tbe  notice  so  as  to  show  its  suffldenoy  to  ensble 
the  officers  notified  to  use  with  effect  the  means  of 
defense  or  protection  within  their  power,  or  that 
they  could  by  those  means  have  prevented  tbe  in- 
Jury.    Ward  V.  Louisville,  supra. 

Tbe  question,  however,  was  dedded  upon  the 
broader  ground  that  it  was  not  shown  that  the  city 
had  been  guilty  of  any  broach  of  duty,  and  that 
she  was  not  liable  for  tbe  delinquencies  or  faUuro 
of  her  executive  and  ministerial  officers,  in  the 
preservation  of  the  peace  and  good  order  of  tbe 
dty,  and  that  upon  general  principles  of  law  she 
was  not  responsible  for  injuries  committed  by  law- 
less individuals  or  mobs,  and  was  not  made  respon- 
sible by  statute;  and  further  that  the  petition  did 
not  show  an  Illegal  act  done  under  the  ctty^  au- 
thority, or  that  she  was  guilty  as  a  corporation  for 
a  breach  of  a  legal  duty.    iMd. 

In  Orr  v.  Brooklyn,  80  N.  Y.  681,  the  question  was 
whether  tbe  locus  in  qm  of  a  floating  devator  with 
its  machinery  at  the  lime  of  its  destruction,  was 
within  the  boundaries  of  the  county  of  Kings  of 
which  Brooklyn  was  a  portion,  and  the  oourt  held 
(the  devator  lying  bdow  low-water  mark)  that  it 
was  outside  of  tbe  county,  and  therefore  the  ac- 
tion did  not  lie,  the  waters  below  low-water  mark 
and  the  lands  under  them  being  expresslv  declared 
to  be  within  the  limits  of  the  county  of  New  7ork. 
See  Atlantic  Dock  Oo.  v.  Brooklyn,  8  Keyee,  444. 
supra.  IL 

Where  the  action  was  bronght  to  recover  tbe 
value  of  a  schooner  burnt  by  a  mob,  the  oourt  held 
that  it  was  incumbent  upon  the  plaintiff  to  render 
his  dalm  against  the  city  certain,  and  that  tbe 
Act  of  1866  did  not  apply,  there  being  no  evidence 
to  show  anything  beyond  the  fact  that  cotton  bad 
been  put  on  the  schooner,  and  that  she  was  taken 
to  tbe  opposite  bank  of  the  basin,  and  it  was  not 
proved  that  she  was  destroyed  bv  a  mob,  although 
while  she  was  burning  a  number  of  persons  were 
present.   Fauvia  v.  New  Orleans  80  La.  Ann.  410. 

In  Bobinson  v.  Greenville,  48  Ohio  St.  825,  ftl  Abbl 
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mayor  was  not  Id  his  office  that  mornf  ng,  and 
could  not  be  found,  and  that  be  gave  no  in- 
structions to  the  police  to  disperse  the  mob ; 
that  the  mtijoT  is  the  cUief  magistrate  and 
chief  executive  of  the  city,  is  at  the  head  of 
the  police  force,  and  is  charged  with  the  duty 
of  seeing  the  laws  executed,  and  of  preserv- 
ing peace  and  good  order  within  its  limits; 
that  the  cliief  of  police,  next  in  command  to 
the   mayor,    was  equally   derelict   in   his 


duties,  and  was,  together  with  the  mayor, 
and  all  of  the  employes,  agents,  deputies, 
and  subordinates,  ffuilty  of  gross  carelessness 
and  culpable  negligence ;  and  that  bv  reason 
thereof,  and  of  their  failure  to  perform  the 
duties  of  their  respective  offices,  the  city  of 
New  Orleans  is  liable  in  damages  to  the  pe- 
titioner in  the  sum  of  $10,000,  on  a  cause  of 
action  which  had  accrued  to  said  Monssterio, 
and  which  has  survived  his  death,  and  become 


Bep.  867,  the  aotlon  was  brought  to  recover  dam- 
ages forao  Injury  to  the  person,  sustained  by  rea- 
BOD  of  the  negligence  of  the  corporation's  agents* 
by  reason  of  the  discharging  of  a  cannon  by  an 
unnily  mob.  The  oourt  held  the  corporation  not 
liable,  even  though  under  section  2640  of  the  Re- 
vised Statutes  of  Ohio,  suoh  a  corporation  was 
bound  to  keep  Its  streets  In  repair,  and  cause  tlie 
same  to  be  kept  open  and  free  from  ^nuisance,  and 
the  foot  that  the  city  had  notice  of  suoh  an  illegal 
act  made  no  difference. 

Wbere  the  petition  alleged  that  owing  to  a  viola- 
tion of  the  duty  of  the  defendant  to  preserve  the 
peace  and  prevent  riots  the  plalntUTs  premises 
were  destroyed,  and  contended  that  the  speolflo 
duty  to  present  riots  was  imposed  by  the  legisla- 
ture, it  was  held  that  under  the  Act  of  1830,  section 
6, 84  Ohio  Laws,  fm,  providing  that  **it  shall  be  thehr 
duty  to  regulate  the  police  of  the  city,  preserve 
the  peace,  prevent  riots,  disturbanoes,  and  disor- 
derly assemblages**  the  duty  to  prevent  riots  was 
in  connection  with  the  duty  to  regulate  the  police 
and  to  preserve  the  peace,  and  the  city  was  not  li- 
able for  the  destruction  of  such  property,  or  for 
the  acts  of  its  ofBoers.  Western  College  of  Homos- 
opathlc  Medicine  v.  Cleveland,  12  Ohio  St.  875. 

So  where  the  act  was  that  of  a  well-organised 
body  of  citizens, acting  under  the  orders  of  and  in 
obedience  to  a  state  government  ordained  by  the 
people  and  wieldfang  legitimate  power,  suoh  corpo- 
rations, exercising  the  sacred  rights  of  resistance 
to  oppression  or  usurpation,  and  the  state  cannot 
legally  be  held  liable  for  damages  of  property  in 
such  a  cape.   Street  v.  Kew  Orleans,  88  La.  Ann.  677. 

In  the  above  case  the  city  had  no  control  over 
thepoUoe  force,  which  had  been  removed  by  the 
state  authorities  from  its  post  of  legitimate  duty 
and  converted  into  a  military  brigade,  armed, 
equipped,  olBoered,  and  marched  out  to  disperse 
the  citizens,  who  had  assembled  to  protest  against 
the  usurping  of  the  state  government.    Ibid, 

Where  the  aotlon  was  brought  by  the  widow 
•galnn  the  city,  to  recover  damages  for  the  killing 
of  her  husband  by  an  armed  mob,  who  took  him 
from  the  Jail  and  hung  him,  the  oourt  held  the 
remedy  was  by  way  of  action  in  the  name  of  the 
personal  representative  of  the  deceased,  for  the 
benefit  of  the  widow  and  children  if  any,  or  next 
of  klu,  and  that  the  action  in  the  present  case  was 
Improperly  brought  by  the  widow.  Atchison  v. 
Twine.  9  Kan.  860. 

In  a  case  wbere  a  policy  of  insurance  exempted 
the  company  from  liability,  In  case  of  loss  or  dam- 
age by  fire  caused  by  means  of  an  invasion,  insur- 
rection, or  riot,  it  was  held  under  the  Indiana  Re- 
vised Statutes  1881,  1 1861,  which  provide  that  if 
three  or  more  persons  shall  do  an  act  in  a  violent 
and  tumultuous  manner,  they  shall  be  guilty  of  a 
riot,  that  the  invasion  in  the  night-time  by  force  of 
a  dwelling  house,  and  compelling  the  occupant  to 
vacate  under  threats  of  violence  and  the  subse- 
quent burnjng  of  the  building,  by  men  in  disguise, 
amounted  to  a  riot  within  the  meaning  of  the 
policy.  Germania  F.  Ins.  Go.  ▼•  Deokard,  8  Ind. 
App.  8S1. 

In  Gulf,  a  *  8.  F.  B.  Co.  y.  Gatewood,  10  L.  R. 
A.  in,  19  Tex.  88,  It  was  held  that  a  common  oar- 


rler  might,  by  special  agreement,  stipulate  for  ex- 
emption of  liability  for  loss  of  property  occasioned 
by  a  mob  or  strike,  or  threatened  violence  to  per- 
son or  property,  it  being  shown  that  the  carrier 
diligently  endeavored  to  forward  the  property 
over  the  line  of  railroad  contemplated  by  the  par* 
ties,  but  failed,  owing  to  a  railroad  strike. 

In  Street  v.  New  Orleans,  88  La.  Ann.  677,  plain- 
tiffs sued  the  city  for  damages  to  property,  by  a 
body  of  rioters  who  took  violent  possession  of  the 
state  house  and  other  buildings  of  the  city,  and 
used  aud  carried  away  and  destroyed,  or  otherwise 
llegally  disposed  of  pUlntlfl^s  property,  the  city 
denying  the  ohdm,  urging  a  special  defense  that 
the  city  government  was  suspended  of  its  functions 
after  a  certain  date,  and  that  the  then  state  gov- 
ernment, which  had  the  exclusive  control  of  the 
police,  had  been  subverted,  or  had  ceased  to  exer- 
cise authority,  both  the  state  and  dty  governments 
being  at  the  time  under  the  control  of  a  de  facto 
government  which  rendered  the  state  powerless  to 
hinder  the  act  complained  of.  The  oourt  held  that 
it  must  be  proved  that  the  body  of  men  who  took 
possession  of  the  state  house  was  a  mob  or  riotous 
assemblage  within  the  meaning  of  the  statute,  cgad« 
in  default  thereof,  must  faU  In  the  action. 

VL  OontrOmUtry  ne0l40»noe.' 

Those  who  seek  indemnity  against  the  action  of 
a  mob  are  bound  to  keep  property,  likely  to  be  the 
object  of  attack,  in  a  position  a  man  of  ordinary 
prudence  would  keep  it  if  be  wished  to  guard 
against  a  mob.  Eastman  v.  New  York,  6  Robt  869, 
887. 

It  being  a  general  principle  of  law  that  there  is 
no  remedy  for  a  loss  caused  by  the  plaintlff*s  want 
of  ordinary  care.  Underbill  v.  Manchester,  46  N. 
H.  214. 

If  the  damage  would  not  have  happened  but  for 
the  plalntilTs  action,  and  could  have  been  guarded 
against  by  ordinary  prudence  according  to  the  cir- 
cumstances of  the  case,  the  city  will  not  be  liable. 
Chadboume  v.  New  Castle,  48  N.  H.  196. 

The  party  must  avoid  everything  which  might 
aid,  sanction,  or  permit  the  injury  to  be  done,  and 
where  he  knows  of  the  intended  injury  he  must 
use  all  reasonable  diligence  to  prevent  it,  and  as  an 
evidence  thereof  must  show  that  he  has  applied  to 
the  sheriff  of  the  county  for  protection.  Wolfe  v. 
Richmond  Suprs.  11  Abb.  Pr.  270, 19  How.  Pr.  870; 
MotMly  V.  Niagara  County  Suprs.  46  Barb.  660. 

Diligence  on  the  part  of  the  owner  often  pre- 
venting the  intended  injury  or  destruction,  the 
remedy  is  made  dependent  upon  such  use  of  ditt- 
genoe.    Moody  v.  Niagara  County  Suprs.  supra. 

Where  the  mob  became  violent  and  unruly 
through  drink  supplied  by  the  owner  of  the  prem- 
ises, their  violent  action  in  the  destruction  of  the 
property  being  caused  by  his  refusal  to  further 
supply  them,  the  court  held  the  county  not  liable* 
the  destruction  being  caused  or  aided  through  the 
plalntiirs  own  act  in  the  supplying  of  such  liquor. 
Paladino  ▼.  Westchester  County  Suprs.  47  Hun,  887. 

So  where  the  act  complained  of  was  that  of  pei^ 
sons  who  developed  into  rioters  upon  the  plalntUTs 
premises,  owing  to  the  fact  that  her  servants  bad 
freely  suppliad  Uiem  with  Intoxicating  Uquois. 
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rested  In  petitioner,    iDdividuallj  and  as 
mm  her  nnd  tutrix. 

Act  No.  51  of  1809  (now  La.  Rev.  Stat.  § 
845H)  provides  tliut  **tlie  different  municipal 
eorpi orations  in  this  state  shall  be  liable  for 
daiuaffes  done  to  property  by  mobs  or  riotous 
asMfMiibla^es  in  their  respective  limits."  An- 
terior to  the  enactment  of  this  statute,  there 
Whs  no  liHbilitv,  under  the  law  of  Liouisiaoa, 
on  tlie  part  or  municipal  corporations,   for 


the  destruction  of  property  by  mohe.  In  1855 
a  similar  statute  was  enacted  in  the  state  of 
New  York,  and  as  late  as  the  year  1865.  a 
vigorous  attack  was  made  upon  its  const Itu- 
tionaliiy,  but  its  validity  was  sustained  by 
the  court  of  appeals  of  that  state.  See  Dar- 
lington  v.  New  York,  81  N.  Y.  164,  88  Am. 
Dec.  248.  This  case  is  of  much  value  and 
interest,  as  setting  forth  the  history  of  tbe 
legislation  by  which  municipal  corporationa 


Dili  V.  RenapeUer  County.  119  N.  Y.  844;  Underhill 
V.  Mancbescer.  46  N.  H.  214. 

Even  though  the  parties  originally  assembled 
with  an  lUefral  Intent,  the  plaiiiturs  servants  in 
cbiirve  being  blamable.  Hill  v.  Eleusselaer  Oounty, 
88  Hun.  194,  affirmed,  119  N.  Y.  844. 

Ill  ao  action  under  the  New  Hampshire  statute, 
the  Illegal  and  improper  oonduct  on  the  pan  of 
the  owner  of  the  property  will  not  be  presumed, 
and  he  need  not  prove  the  iegallty  or  propriety  of 
bis  oonduct.  Palmer  v.  Ooncord,  48  N.  H.  211, 97 
Am«DeaOOft. 

yn.  Jfeeewftv  of  notfcs. 

Notice  must  be  given  when  the  party  has  knowl- 
edge of  the  Intention  or  attempt  to  destroy  tafs 
property,  or  to  collect  a  mob  for  that  purpose,  and 
be  is  not  required  to  give  notice  when  he  has  no 
fluch  knowledge,  and  cannot  be  debarred  of  bis 
remedy  though  he  has  not  given  such  notice. 
Allegheny  County  v.  Gibson,  90  Pa.  887, 85  Am.  Rep. 
670.  Donogbue  v.  Philadelphia  County,  8  Pa.  880,  to 
the  same  effect. 

When  a  statute  directs  notice  to  be  given,  the 
rule  is  that  it  is  to  be  given  in  writing.  In  this  re- 
spect the  statutory  differs  from  the  common  law. 
8t.  Mlchaers  Church  v.  Philadelphia  County, 
Bright.  (Pa.)  m. 

Under  the  Pennsylvania  act,  notice  is  only  nec- 
essary when  the  plain  liif  has  knowledge,  of  the 
threatened  attack,  verbal  notice  being  sufficient. 
Donogbue  v.  Philadelphia  County,  tuvra. 

It  muFt  be  explicit  Ui  designating  the  property 
threatened,  and  in.  giving  information  to  the 
proper  officer  of  such  threat  or  intention  to  attack 
or  destroy.  St.  Mlchaers  Church  v.  Pliiladelphia 
County,  supra. 

The  notice  must  be  given  by  one  of  the  phiintiffs, 
or  by  an  agent  duly  authorised  for  that  purpose. 
Ibid. 

Where  the  notice  was  given  by  a  person  who  had 
a  mere  power  of  attorney  to  sell  property  on  be- 
half of  the  plaintilf,  it  was  held  sufficient  within 
the  act.  Donogbue  v.  Philadelphia  County,  nvpra, 
harerj  v.  Pbiiadelphia  County,  £  Pa.  238,  to  the 
same  effect. 

The  fact  that  threats  and  complaints  were  made 
to  the  owner  is  competent  evidence  with  respect 
to  the  question  of  notice.  Palmer  v.  Concord,  4b 
N.  H.  211, 97  Am.  Dec.  806. 

The  liability  of  the  city  or  oounty  Is  general, 
applying  to  all  oases  whatever,  where  property 
may  be  destroyed  by  riots  or  mobs,  the  compre- 
hensiveness of  the  section  only  being  restricted  so 
far  as  to  deny  the  remedy,  where  the  party  has 
been  previously  apprised  and  afterwards  falls  to 
give  the  required  notice,  notice  only  being  re- 
quired In  such  cases.  Moody  v.  Niagara.  Oounty 
Buprs.  46  Barb.  6fi0. 

With  regard  to  the  question  of  notice  as  con- 
tained in  the  New  York  statute.  It  was  held  that 
such  statute  unnecessarily  contemplated  that 
sufficient  period  of  time  should  intervene  between 
the  threat  or  attempt  and  the  execution  of  the 
deed,  to  admit  of  notice  being  iriven.    IbidU 

8ucb  notice  Is  given  to  the  sheiifC,  whose  duty  It 
Is  to  take  all  legal  means  to  protect  the  property, 
84  L.  R  A. 


I  and  In  case  be  neglects  or  refuses  be  fs  made  fn- 
I  divldually  liable  for  the  damages  sustained. 
Schlellein  v.  Kings  County  Suprs.  48  Barb.  480. 

It  la  not  Intended  to  restrict  the  action  against 
the  city  or  county,  but  such  as  shall  give  nonce  to 
the  sherlir  if  such  notice  be  useless  tor  the  purpose 
of  protection.    Ibtd. 

The  notice  Is  not  for  the  purpose  of  fixing  any 
Hahility  on  the  sheriff.  Wolfe  v.  Blchmond  Suurs. 
U  Abb.  Pr.  270. 19  How.  Pr.  870. 

The  object  of  tbe  notice  required  by  the  New 
York  Act  of  1866  being  for  the  purpose  of  proteo- 
tloo  only.   Schlellein  v.  Kings  County  Suprs.  supra. 

The  fact  that  the  plaintiff  was  detained  in  custody 
and  held  duiing  tbe  destruction  of  the  property 
Is  fiufficieot  to  excuse  notice.  Moody  v.  Niagara 
County  Suprs.  supra. 

In  Ely  V.  Niagara  County  Suprs.,  86  N.  T  297, 
where  the  action  was  brought  under  toe  New  York 
Act  of  1856,  the  plaintiff  not  notifying  the  sheriff 
of  any  authority  or  attempt  to  destroy  the  prop- 
erty, or  of  any  facts  brought  to  his  knowledge,  not 
being  apprised  of  any  threat  or  attempt  until  the 
destruction  had  oonslderably  progressed,  and  when 
apprised  being  unlawfully  taken  into  custody  by 
the  police  and  others  acting  in  concert  with  tbe 
rioters,  and  confined  until  after  the  destruction  was 
complete,  the  court  held  that  under  the  olroum- 
stances  notice  was  not  required. 

When  the  crowd  becomes  a  riot,  there  is  no  time 
to  give  notice.  Solomon  v.  Kingston,  24  Hun. 
662. 

In  Allegheny  County  v.  Glhson.  90  Pa.  807. 85  Am. 
Rep.  070,  tbe  property  destroyed  belonged  to  an  in- 
habitant of  another  state  and  was  being  trans- 
ported over  tbe  line  of  tbe  railroad  company  whose 
employes  were  on  a  strike,  notice  not  being  re- 
quired under  the  act,  and  the  company  was  held 
liable,  even  though  it  was  beyond  its  power  to 
suppress  the  riot,  the  state  malitla  having  been 
called  out  and  the  mob  fired  upon  prior  to  the  de- 
struction. 

If,  upon  knowledge  had  of  an  intention  to  attack 
or  destroy  the  property  of  tbe  plaintiffs,  or  to  col- 
lect a  mob  for  the  purpose,  the  plaintiffs  did  not 
give  notioe  to  the  sheriff  of  the  county,  or  the 
alderman  or  constable  of  the  ward,  sufficient  time 
intervening  to  enable  them  to  do  so,  they  cannot 
recover  under  the  Pennsylvania  act.  St.  MichaePs 
Church  V.  Philadelphia  County,  Bright.  (Pa.)  121. 

Where  under  such  ciricumstanoes  the  civil  au- 
thorities could  and  would  have  afforded  protection 
if  notified,  no  recovery  can  he  had  because  It  is  his 
own  fault  or  negligence  that  the  injury  was  not 
prevented.    Newberry  v.  New  York,  1  Sweeny, 888. 

If  he  deserted  the  store  in  order  to  give  notioe. 
tbe  crowd  becoming  threatening.  It  might  be  urged 
that  he  had  not  used  reasonable  diligence  to  pre- 
vent the  damage.  Solomon  v.  Kiniraton,  supra. 
See  this  case  suvra,  n. 

Upon  this  question  see  further,  the  provislonB  off 
the  state  statutes,  infra,  Y III.,  and  also  X. 

YIII.  State  8tatut£9. 
By  section  4468  of  the  Political  Code  of  California 
(HIttelPsed.  voL  1,  p.  S73),  every  municipal  oorpo- 
ration  is  responsible  for  injuries  to  real  or  personal 
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«iB  made  liable  for  the  deetniction  of  prop- 
erty bj^  mobs.  Jtu^  Dillon,  In  his  work  on 
Municipal  Corporations  (vol.  2,  §959),  says: 
^Public  or  municipal  corporations  are  under 
no  common- law  liability  to  pay  for  the  prop- 
erty of  individuals  destroyed  br  mobs  or 
riotous  assemblages,  but  in  such  case  the 
legislature  may  constitutionally  give  a  rem- 
edy. "    Numerous  cases  cited. 

''At  common  law    ...    a  municipal 


corporation  Is  not  liable  for  the  destruction 
of  property  by  a  riotous  assemblage  of  per- 
sons, or  for  the  necrlect  of  its  officers  in  not 
§  reserving  the  peace,  and  preventing  such 
estruction.  But  this  doctrine  is  not'in  ac- 
cordance with  sound  public  policy,  and  has 
been  changed  by  statute  in  many  of  the 
states.  .  .  .  out  the  right  to  demand  re- 
imbursement from  a  municipal  corporation 
for  damages  caused  by  a  mob  is  not  founded 


property  situated  wltbln  Its  corporate  limits,  done 
•or  caused  by  mobe  or  riots. 

By  section  4458,  soob  action  most  be  tried  In  tbe 
county  In  wblch  tbe  property  Injured  is  sltuatctd- 

And  by  seotloo  4454,  must  be  commenced  within 
one  year  after  tbe  act  is  committed. 

By  section  4465,  on  the  certificate  of  the  presiding 
officer,  or  the  clerk  of  the  court,  the  board  of 
super visora  of  tbe  county  or  the  legislative  au- 
tiiority  of  the  dty,  must  by  ordinance  direct  and 
oause  a  warrant  for  payment  to  issue  on  the  gen- 
eral fund,  and  the  same  must  be  paid  in  regular 
order  and  be  collected  by  a  tax  upon  the  property, 
within  a  period  of  not  more  than  three  years. 

But  by  section  4456,  if  the  plaintiff  in  such  action 
lias  been  guilty  of  negligence,  he  cannot  recover. 

By  section  5436  of  MoClain*s  Annotated  Code  of 
Iowa.  VOL  2. 1888,  p,  1674,  the  person  or  persons  com- 
mitting the  acts  specified  therein  are  answerable 
to  any  person  injured,  to  the  full  amount  of  the 
damage  by  him  sustained  In  an  action  at  law. 

Section  5  of  tbe  General  Statutes  of  Kentucky, 
ed.  IB88.  chap.  1,  p.  168,  provides,  if  within  any  city 
of  this  commonwealth,  any  church,  convent,  or 
chapel,  dwelling  house,  or  house  so  used  or  de- 
signed for  the  transaction  of  lawful  business,  or 
deposit  of  property,  any  ship,  ship  yard,  boat,  or 
vessel,  or  any  ralhroad,  or  property  of  any  kind  be- 
longing to  any  railroad  company,  or  any  articles 
of  personal  property,  shall  be  injured  or  destroyed, 
or  If  any  property  therein  or  thereon  shall  be 
taken  away  or  Injured,  by  any  riots  or  tumultuous 
assemblage  of  people,  the  full  amount  of  the  dam- 
age so  done  shall  be  xeooTerable  by  the  suff  urer  or 
sufferers,  by  action  against  said  dty:  Provided, 
the  authorities  thereby  have  the  ability,  of  them- 
selves or  with  the  aid  of  their  own  citizens,  to  pre- 
vent such  damage:  And  provided  also,  that  no 
person  shall  maintain  such  action  who  shaU  have 
unlawfully  contributed,  by  word  or  deed,  towards 
exciting  or  Inflaming  such  tumult,  or  who  shall 
have  failed  to  do  what  he  reasonably  could  towards 
preventing,  allaying,  or  suppressing  it:  And  fur- 
ther  provided,  that  no  liability  shall  be  Incurred  by 
such  dtyf  unless  the  authorities  thereof  shall  have 
had  notice  or  good  reason  to  believe  that  such  riot 
or  tumultuous  assemblage  was  about  to  take  place, 
or,  having  taken  place,  shall  have  had  notice  of  the 
same  in  time  to  prevent  said  injury  or  destruction, 
either  by  their  own  force,  or  by  the  aid  of  the  oitl- 
sens  of  such  city. 

In  Jolly  V.  Hawesville,  80  Ky.  279.  tbe  action  was 
brought  under  the  General  Statutes  of  Kentucky, 
chap.  It  1 6.  to  recover  for  death  caused  by  a  gun 
shot,  in  a  disorderly  proceeding  and  riotous  assem- 
bly, and  the  court  held  such  action  would  not  lie  as 
the  provisions  of  the  statute  restricted  it,  in  express 
terms,  to  cases  of  Injury  to  property,  and  that  it 
was  not  meant  to  authorize  a  recovery  against  a 
city  for  personal  injuries  resulting  from  the  mal- 
feasance or  neiclect  of  police  officers. 

By  section  2463  of  the  Revised  Statutes  of  Louis- 
iana, ed.  1876,  p.  689,  it  is  provided  that  the  different 
municipal  corporations  in  this  state  shall  be  liable 
for  the  damages  done  to  property  by  mobs  or  riot- 
ous assemblages  In  their  respective  limits. 

Under  article  82,  section  1,  of  the  Public  General 
S4  L.B.  A. 


Laws  of  Maryland,  ed.  1898.  p.  1268,  the  full  amount 
of  the  damage  done  by  any  riotous  or  tumultuous 
assemblage  of  people  shall  be  recovered  by  the 
sufferer  or  sufferers,  by  suit  at  law  against  the 
county,  town,  or  city  within  whose  Jurisdiction 
ruch  riot  or  tumult  occurred. 

But  by  section  2  of  the  same  article,  the  authori- 
ties must  have  had  good  reasons  to  believe  that 
such  riot  or  tumultuous  assemblage  was  about  to 
take  place,  or  havhig  taken  place,  must  have  had 
notice  of  the  same  in  time  to  prevent  said  injury 
or  destruction,  either  by  its  own  police  or  with  the 
aid  of  the  citizens,  the  intention  of  the  article  t>eing 
that  such  liability  shall  not  rest  upon  such  county, 
town,  or  city,  unless  the  authorities  having  notice 
have  also  the  ability  of  themselves  or  with  other 
citizens  to  prevent  such  injury,  such  action  to  be 
prosecuted  within  three  years  from  tbe  time  of  its 
aocruaL 

Under  section  8  of  the  same,  indemnity  is  not  to 
be  recovered  where  it  is  satisfactorily  proved  that 
the  city  authorities  and  citizens,  when  called  upon 
by  civil  authorities,  have  used  reasonable  dili- 
gence and  all  the  powers  entrusted  to  them  for  the 
prevention  of  such  riot. 

By  section  18  of  chapter  40  of  the  Public  Statutes 
of  New  Hampshire,  ed.  1801,  p.  145,  If  persons  un- 
lawfully, riotously,  and  tumultuonsly  asfembled, 
Injure  or  destroy  any  property,  real  or  personaL 
the  town  within  the  limits  of  which  such  property 
is  situate,  is  liable  to  the  owner  thereof  for  the 
damages  suffered  by  him  in  an  action  on  the  case. 

But  by  section  14  of  the  same,  no  person  shall  be 
entitled  to  the  benefits  of  the  foregoing  provisions, 
if  it  shall  appear  that  the  destruction  of  his  prop- 
erty was  caused  by  his  illegal  or  Improper  conduct, 
or  unless  it  appears  that  he,  upon  knowledge  had 
of  the  intention  or  attempt  to  destroy  his  property. 
or  to  collect  a  mob  for  such  purpose,  sufficient  time 
intervening,  gave  notice  thereof  to  tbe  mayor,  one 
of  the  select  men,  or  a  Justice  of  the  peace  of  the 
town  in  which  the  property  was  situated. 

And  by  section  16  of  the  same,  any  town  which 
shall  pay  any  sum  of  money  under  the  provisions 
of  the  thirteenth  section  may  recover  the  same  in 
an  action  on  the  case  against  any  one.  or  against 
two  or  more  Jointly,  who  shall  have  injured  or  des- 
troyed the  proper^. 

Where  tbe  action  was  brought  against  the  city  to 
recover  damages  for  property  destroyed  by  a  mob, 
under  the  New  Hampshire  statute  it  was  held  the 
city  was  liable  even  though  it  could  not  have  pre- 
vented the  mischief  and  the  rioters  were  not  citi- 
zens. Palmer  v.  Ooncord,  48  N.  H.  211, 07  Am.  Deo, 
605. 

In  the  above  case,  the  plaintiff  was  a  publisher 
and  printer  of  the  **Demoorat  Stan*  lard,"  and  his 
printing  materials  were  destroyed  by  a  mob,  con- 
sisting of  privates  in  the  First  New  Hampshire 
Regiment  Volunteers,  the  defendantb  justifying 
their  actions  by  producing  in  evidence  a  copy  of 
tbe  paper  containing  certain  articles  libeling  the 
regiment.    Ibid. 

In  Carey  v.  Paterson,  47  N.  J.  L.  885,  it  was  held 
that  a  married  woman  was  not  barred  of  her  action 
for  an  injury  to  property  by  a  not,  by  an  elapae  of 
three  months  after  the  injury  and  before  suit,  she 
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on  contract.  It  Is  a  statutory  right,  and  may 
be  givcD  or  taken  away  at  pleasure."  Nu- 
merous cases  cited.  l6  Am.  &  Eng.  Ency* 
c^nty,  Lgw,  wrbii.  Municipal  OorporatiorUt  p. 
1109 

h,  is  therefore  clear  that,  in  the  absence  of 
a  statute,  municipal  corporations  are  not 
liable  for  the  destruction  of  property  by 
m  >bs,  and  I  have  stated  that  as  late  as  1865 
tue  constitutionality  of  such  a  statute  was 


contested.  Even  now,  in  a  number  of  states, 
there  are  no  statutes  imposing  the  liability 
upon  municipal  corporations. 

Act  No.  51  of  1855  cannot  be  construed  so 
as  to  include  within  its  purview  loss  of  life 
caused  by  a  mob.  It  was  not  until  the  en- 
actment of  Act  No.  71  of  1884  that  an  action 
could  be  maintained  in  this  state  for  damage* 
caused  by  the  death  of  a  human  beinff.  Seo- 
Vredenlmrg  Case,  88  La.  Ann.  027 ;  Yon  Am- 


betogwithlD  theiavlnaroiaufleof  theseotlon  relat- 
Injr  to  riots  which  confers  the  right  of  action. 

By  section  6  of  the  New  Jeraej  Act,  Revised  Stat- 
utes. W8.  each  city  of  the  state  is  made  liable  to  ac- 
tions on  the  part  of  the  owners  of  real  estate  or 
personal  property  for  an  injury  to  such  property, 
or  its  destruction  by  riot.  Such  right  is  limited  by 
the  fHh  section  of  the  statute,  which  provides,  no 
action  shall  be  maintained  Bgalcat  any  city  or 
county,  under  the  provlsiors  of  this  act,  unless  the 
same  shall  be  brought  within  three  months  after 
the  loss  or  injury. 

By  chapter  428  of  the  New  York  Laws  of  1866,  it 
is  provided,  •  1,  whenever  any  build  in?  or  other 
real  or  personal  property  shall  be  destroyed  or  in- 
jured in  consequence  of  any  mob  or  riot,  the  city 
or  county  in  which  such  property  was  situated 
shall  be  liable  to  an  action  by  or  in  behalf  of  the 
party  whose  property  was  thus  destroyed  orln. 
Jnred  for  thedamaflres  sustained  by  reason  thereof. 

And  by  section  2,  such  action  or  actions  may  be 
broufrbt  and  conducted  in  the  same  manner  that 
other  actions  may  be  prosecuted  by  law,  and  the 
Judgment  may  be  appealed  from  in  the  manner 
now  provided  for  appeals  in  civil  actions;  and 
whenever  any  final  Judgment  shall  be  recovered 
against  any  such  city  or  oounty,  in  any  such  aoti((n, 
the  treasurer  of  said  city  or  county  shall,  upon  the 
production  and  filing  in  his  office  a  certified  copy 
of  the  Judgment  roll,  pay  the  amount  of  such 
Judgment  to  the  party  or  parties  entitled  thereto, 
and  charge  the  amount  thus  paid  to  said  city  or 
oounty. 

And  by  section  8,  the  right  to  recovery  is  barred. 
If  the  person  or  corporation  whose  property  has 
been  destroyed  or  injured  in  any  way  aided,  sanc- 
tioned, or  permitted  such  destruction  through 
carelessness  or  negligence,  or  unless  they  have  used 
all  reasonable  diligence  to  prevent  such  damage 
and  notified  the  mayor  of  the  city,  or  the  sheriff  of 
the  county  immediately  afterbeing  apprised  of  any 
threat  or  attempt  to  destroy  or  injure  the  property, 
upon  receipt  of  wtiich  notice  such  officers  shall  take 
all  legal  means  to  protect  the  propeity,  or  in  case 
of  refusal  or  neglect  shall  be  liable  for  such  dam- 
ages, the  party  aggrieved  to  be  entitled  to  elect  to 
bring  his  action  against  the  officer  instead  of  the 
city  or  county. 

Section  4  of  the  Aot  entitles  the  party  aggrieved 
to  jnaintaln  an  action  against  each  and  every 
person  engaged  or  participating  in  such  riot. 

Seotion  6  bars  the  right  of  action  after  three 
months  from  the  time  of  the  loss. 

The  Pennsylvania  Aot  of  BCay  81, 1841  (Pamphlet 
Laws,  416),  provides  that  *in  all  cases  where  any 
dwelling  house  or  other  building  or  property,  real 
or  personal,  has  been  or  shall  be  destroyed  within 
the  county  of  Philadelphia  in  consequence  of  any 
mob  or  riot,  it  shall  be  lawful  for  the  person  or 
persons  interested  in  and  owning  such  property  to 
taring  suit  against  said  county  where  said  property 
was  situated  and  being,  for  the  recovery  of  such 
damaged  as  he  or  they  shall  sustain  by  reason  of  the 
destruction  thereof,  and  the  amount  which  shall  be 
recovered  in  such  action  shall  k>e  paid  out  of  the 
county  treasury,  on  warrants  drawn  by  the  com- 
miwioners  tliereof,  who  are  h<»reby  required  to 
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draw  the  same  as  soon  as  said  damages  are  llnaUy 
fixed  and  ascertained. 

Under  section  8  of  the  same  statute,  no  peiwm  or 
persons  shall  be  entitled  to  the  benefits  of  this  aot» 
if  it  shall  appear  that  the  destruction  of  his  or  their 
property  was  caused  by  his  or  thehr  Illegal  or  im- 
proper oonduct,  nor  unless  it  be  made  to  appear 
that  he  or  they,  upon  the  knowledge  hao  of  the  In- 
tentlon  or  attempt  to  destroy  his  or  their  proper^, 
or  to  collect  a  mob  for  such  purpose,  and  suffloleot- 
time  intervening,  gave  notice  thereof  to  a  ooo* 
stable,  alderman,  or  Justice  of  the  peace  of  thm- 
ward,  borough,  or  township  in  which  said  property 
may  be  situated,  or  to  the  sheriff  of  the  said  county* 
and  it  shall  be  the  duty  of  the  said  sheriff,  aldecw 
man,  constable,  or  Justice  of  the  peace,  upon  re- 
ceipt of  such  notice,  to  take  all  legal  means  to  pk^ 
tect  said  property  so  attacked  or  threatened. 

In  an  action  brought  under  the  above  statute  Cli» 
court  held  that  a  property  owner  could  not  be  in 
default  for  want  of  notice,  unless  he  bad  knowledge 
of  an  intention  on  the  part  of  the  mob  to  destroj 
his  property,  and  that  there  was  sufficient  time  In- 
tervening to  give  the  notice  contemplated  by  th» 
act,  the  object  of  the  notice  being  to  inform  tha- 
proper  officer  so  that  he  might  protect  the  prop- 
erty. Allegheny  County  v.  Gibson,  90  Pa.  8B7.  SB- 
Am.  Rep.  670. 

OonstittitiOfuiUtv  of  9tatuU$, 

State  statutes  imposing  such  liability  upon  dtlea 
and  towns  and  municipal  corporations  have  been 
declared  constitutional  and  valid  both  by  Judicial 
decision  and  by  legislative  action. 

The  Pennsylvania  Act  of  1841  was  held  wise.iust» 
and  beneficial,  because  it  waa  the  duty  of  tha- 
county  to  protect  its  citizens  against  lawless  vio- 
lence, and  if  it  did  not  do  this,  to  make  reparation 
for  the  injury  which  they  might  sustain  from  sucb- 
vlolence.  Hermits  of  St.  Augustine  v.  Philadelphia 
Oounty,  Bright.  (Pa.)  US. 

Where  the  proceedings  were  brought  under  the 
thirteenth  section  of  the  Pennsylvania  Act  of  June- 
10th,  1880,  giving  Judgments  for  injuries,  for  the- 
destruction  of  property  in  the  dty  and  oounty  of 
Philadelphia  by  mobs  or  riots,  upon  the  owner's, 
application  to  the  court  of  sessions  or  the  mayors 
court,  the  act  was  held  constitutional  and  valid. 
Be  Pennsylvania  Hall,  6  Pa.  204. 

In  Luke  v.  Brooklyn,  48  Barb.  64,  the  oourt  belft 
the  I4ew  York  Act  of  1866  constitutlonaL 

So  in  Moody  v.  Niagara  County  Suprs.,  46  Bsrtaw 
660,  wherein  it  was  contended  that  the  New  York 
Act  was  in  conflict  with  the  provision  of  the  con- 
stitution of  the  state,  declaring  that  "the  oounty 
shall  never  be  made  responsible  tor  the  acts  of  tta» 
sheriff,**  the  oourt  held  the  aot  complained  aC». 
namely,  the  destruction  of  the  plalntilTs  property* 
was  the  aot  of  a  mob  of  riotous  assemblage,  anA 
not  the  act  or  default  of  the  sheriff,  and  therefore 
the  statute  was  not  in  oonfliot  with  tlie  oonsttto^ 
tlonal  provision. 

So  in  Davidson  v.  New  York,  S7  How.  Pr.  MS^ 
T>arlington  v.  New  York,  81 N,  Y.  104,  88  Am.  Pee» 
248;  Sarles  v.  New  York,  47  Barb.  447;  Atlantic 
Dock  Ca  V.  Brooklyn,  8  Keyes,  444:  Bastman  v» 
New  York,  6  Robt.  880;  Orr  v.  Brooklyn,  80  N.  Y» 
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bury  Oam,  87  La.  Ann.  681,  86  Am.  Rep.  017. 
As,  prior  to  1855.  miinicipnl  corporations 
were  not  liable  for  any  acts  of  ▼loleuce  com- 
mitted by  a  mob,  it  is  beyond  question  that, 
when  the  legislature  enacted  Act  No.  51  of 
1855, — r>iir  jurisprudence  then  being  that  no 
damiigfs  could  be  had  for  the  loss  ofa  human 
life. — it  was  not  contemplated  that  such  an 
action  as  this  one  could  be  mtilntained  under 
that  statute.    By    no   possible    intendment 


could  "property,"  in  1866,  have  been  mad^ 
to  Include  a  human  life.  As,  neither  by  the 
common  law  nor  bv  tlie  civil  law,  could  the 
price  of  a  human  life  be  sued  for,  and  as  it  has 
been  shown  that  there  is  no  implied  liability 
on  the  part  of  municipal  corporations  for 
any  acts  of  violence  committed  by  mobs,  it 
is  perfectljr  clear  that  if  the  legislature,  in 
1855,  had  intended  to  innovate  in  both  re* 
ipects,  it  would  have  done  so  clearly.    It  it 


601.  and  Wolfe  v.  Rlohmond  Bnprs.  11  Abb.  Pr.  270, 
tbe  statute  was  upheld. 

Id  HagerPtowD  v.  Sehner,  87  Md.  ISO,  the  Mary- 
land Statute  of  18R7.  chapter  S8S,  was  approved  of 
upon  this  irround. 

So  In  Louisiana.  Folsom  v.  New  Orleans,  28  La. 
Ann.  888,  and  Williams  v.  New  Orleans,  28  La.  Ann. 
607. 

Tbe  New  York  Aot  of  1855  **for  compcnflatlng 
parties  wbose  property  miffbt  be  destioyed  in  con- 
sequenoe  of  mobs  and  riou'*  does  not  require  the 
presence  of  tbree  fifths  of  the  members  of  tlie  leff- 
islacure  elected  to  each  bouse  to  make  it  law,  and 
therefore  Is  not  contrary  to  the  constitution. 
Derlinirton  v.  New  York,  fupro. 

Tb«  policy  upon  which  the  aot  is  framed.  Is  to 
make  irood  at  the  public  expense  the  loss  of  those 
wha  without  their  own  fault,  were  injured  ki 
their  property  by  acts  of  lawless  violence,  which 
it  is  the  duty  of  the  fruverninent  to  pi-e vent,  and 
prlnc1|ially  to  malie  it  the  interest  of  every  pi  rson 
liable  to  contribute  to  the  public  expense  to  dts> 
courage  lawlessness  and  violence,  and  maintain 
the  empire  of  the  laws  estublished  to  preserve  pub- 
lic quiet  and  social  order.    UHd. 

Such  act  is  not  unconstitutional  by  reason  of  the 
suits  instituted  thereunder,  resultlnir  in  requu-mg 
oontribution  from  taxpayers,  as  tending  to  the 
takmg  of  property  without  due  procesn  of  hiw,  or 
as  taking  private  property  for  public  use  without 
Just  compensation.   HfU. 

In  Bostmao  v.  New  York,  8  Robt.  8^,  807,  the 
eourt  stated  that  the  case  of  Baldwin  v.  New  York, 
42  Barb.  549,  had  not  so  disturbed  the  foundation  oi 
the  decision  in  Dai  liURton  v.  Mew  York,  mura^  ab 
to  th.-  constitutionality  of  the  Laws  of  1856^  as  to 
render  it  still  an  open  question,  and  thnt  if  tht 
statute  was  imperative  rendering  all  property  oi 
the  corporation  subject  to  the  call  of  the  state  foi 
aoT  purpose,  and  the  Judgment  and  execution 
thereon  are  the  mode  of  reaching  it,  the  court  wv 
bonnd  by  that  decision,  and  was  not  at  hberty  to 
doubt  Its  correctness. 

X.  OimserucefOfi  0/  leatuf es. 

Tbe  oblfgatk>n  to  make  indemnity,  created  b} 
tlie  statute,  has  no  more  element  of  contract  In  It, 
because  merited  in  the  Judgments  of  the  court, 
than  it  had  previously.  Louisiana  v.  New  Oileane. 
]08U.8.285,27L.ed.980i 

Tbe  term  "contract**  Is  used  in  tbe  oonstltotlon 
to  its  ordinary  sense,  and  signifying  the  agreement 
of  two  or  more  minds  after  oonsideratton  proceed- 
ing from  one  to  the  other,  to  do  or  not  to  do  cer- 
tain acts,  mutual  assent  to  its  terms  b^ng  of  its 
very  essence,   ibid. 

Mubs  and  riots  are  generally  of  sodden  growth, 
and  the  leirislature  could  hardly  have  Intended  to 
make  the  remedy  of  the  property  owner  practi- 
cally dependent  upon  the  want  of  secrecy  or  celer- 
ity on  the  part  of  the  rioters.  Palmer  v.  Oonoord, 
48  N.  H.  211, 97  Am.  Deo.  805. 

Tbe  statute  must  receive  a  reasonable  and  liberal 
ooostrucstioii.  Bcblellein  v.  Kings  County  Buprs. 
48  Barb.  48a 

Blots  being  tbe  mischief  to  be  remedied,  the  stat- 
ute Is  to  be  oMistrued,  If  possible,  so  as  to  suppress 


the  misobief.  UnderhlU  v.  Manchester,  45  N.  H. 
&4. 

With  respect  to  the  meaning  of  the  words  *i11e> 
gal  or  improper  conduct**  as  used  in  the  New 
Hampshire  statute,  the  court  gave  to  both  words 
a  distinct  and  usual  meaning,  ** illegal**  meaning 
sometliing  ^*unhiwfui,  contrary  to  law,**  snd  ^im- 
proper**  meaning  *^hat  which  Is  not  suitable,  un* 
111,  not  suited  to  the  character,  time,  or  place.** 
CSiadbourne  v.  New  Oasrie,  48  N.  H.  198. 

Under  the  New  York  Statute  of  1856,  tbere  is  no 
room  for  any  question  of  diligence  on  the  part  of 
city  authorities.  The  aot  is  imperative  if  the  party 
damnified  has  not  bean  guilty  of  any  lack  of  dili- 
gence on  his  part,  and  tbe  failure  of  a  bailee  ta 
notify  the  mayor  or  sheriff  cannot  be  imputed  to 
the  plaintiff,  such  notification  being  a  matter  of 
good  faith,  there  being  no  evidence  that  the  plains 
tiff  knew  of  any  threats  of.  or  expected  a  rioC 
Bast  man  v.  New  York,  5  Robt.  880, 8^7. 

The  Statute  of  1855,  chapter  420,  has  been  con* 
strued  to  mean  that  if  a  mob  be  maddened  by  the 
voluntary  or  unlawful  aot  of  the  claimant,  and  the 
destruction  of  his  property  Is  the  result,  a  good 
defense  exists  In  favor  of  the  city  or  county 
when  sued  for  the  Injury  occasioned  by  the  mobi, 
and  that  no  action  would  be  supported  If  such  de- 
struction or  injury  was  occasioned  or  in  any  man- 
ner aided,  sanctioned,  or  permitted  by  tbe  careless- 
ness or  negligence  of  such  person.  Faladino  v. 
Westchester  County  Buprs.  47  Hun,  887. 

In  Sarles  v.  New  York,  47  Barb.  447,  It  was  held 
that  the  plain  object  of  the  act  was  to  compensate 
such  persons  as  should,  without  thehr  fault,  suffer 
loss  by  the  violence  of  mobs. 

The  carrying  away  of  the  plalntUTs  property  by 
the  rioters  is  a  sufficient  destruotiou  as  to  the 
piaintlS,  within  the  meaning  of  the  statute,  plun- 
der as  well  as  wanton  Injury  usually  being  tbe 
work  of  rioters.   Solomon  v.  Kingston,  24  Hun» 

The  words  '*Bhall  have  used**  as  appearing  In  tli# 
statute  reierto  the  time  and  to  some  event,  and 
^ere  meant  to  refer  to  previous  preuantlons  and 
jare  used  to  prevent  destruction  by  a  mob^  BMt- 
nan  v.  New  York,  supra. 

With  respect  to  the  words  **oarele8RneBS  or  negl^ 
tence**  as  used  In  the  New  York  statutes.  It  hss 
)een  stated  that  the  Intention  of  the  legtalaturs 
^rBB  that  a  party  should  not  rpoover  If  he  omitted 
some  obvious  precaution,  or  failed  to  exerdse 
some  care,  which.  If  It  had  been  timely  bestowed 
in  view  of  a  threatened  or  apprehended  danger^ 
would  have  averted  the  calamity,  filodgett  ▼• 
Syracuse,  80  Barb.  826. 

The  object  and  purpose  of  tfae  statute,  In  requifw 
ing  notice  of  any  threat  or  attempt  by  a  mob  to 
Injure  property,  was  for  the  purpose  of  protection 
to  tbe  property,  to  enable  the  constituted  civil  or 
military  authorities  to  meet  and  overcome  rioters^ 
illegal  force  by  organized  legal  foroe,  and  afford 
protection  to  persons  and  property*  Newberry  v. 
New  York,  1  Sweeny,  880. 

The  proper  oonstruotion  of  the  aot  should  be» 
that  if  a  party  Is  informed  of  a  threat,  and  has 
time  to  notify  the  sheriff  so  that  he  can  take  legal 
means   to  protsot  the  property,  the    omission 
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also  eyf  dent  that  Act  No.  61  of  1856  does  not 

f provide  for  terror,  or  other  injuries  to  feel- 
nes,  caused  by  mobs.  That  act  being  the 
only  stajiute  of  Louisiana  mentioning  munic- 
ipal corporations  bv  name  with  regard  to 
torts,  if  the  city  of  New  Orleans  can  be  held 
liable  in  this  action,  it  must  be  by  force  of 
'  some  other  law.  I  understand  that  all  claim 
that  this  action  is  based  on  the  Act  of  1855 
is  abandoned,  but  it  is  WTeai  that  the  city  of 
New  Orleans  may  be  held  liable  under  article 
2B15,  Civ.  Code  La.,  as  amended  by  Act  71 
of  1884,  which  article  now  reads:  "Every 
act,  whatever,  of  man  that  causes  damage  to 
another  obliges  him  by  whose  fault  itliap- 
pened  to  repair  it;  the  right  of  this  action 
shall  survive  in  case  of  death  in  favor  of  the 
minor  children  or  widow  of  the  deceased,  or 
either  of  them,  and  in  default  of  these,  in 
favor  of  the  survivinir  father  and  mother,  or 
either  of  them,  for  the  space  of  one  year  from 
the  death.  The  survivors  above  mentioned 
may  also  recover  the  damages  sustained  by 
them  by  the  death  of  the  parent  or  child,  or 
husband,  or  wife,  as  the  case  may  be." 

In  support  of  the  view  that  the  city  is  liable 
in  the  present  action  under  article  2i8t5,  Civ. 
Code,  the  plaintiff  cites  cases  which  she 
contends  were  decided  against  the  city  by 
virtue  of  that  article  of  the  Code.     The  par- 


ticular cases  cited  may  have  been  decided 
under  article  2816  of  tlie  Civil  Code,  or  they 
may  have  been  based  upon  the  implied 
liability  of  municipal  corporations.  How- 
ever this  may  be,  those  cases  bear  but  in- 
cidentally on  the  matters  in  hand. 

The  solution  of  the  q^uestion  presented  In 
this  case  is  free  from  diiflcuity,  and  results 
from  making  a  clear  distinction  between 
those  powers  and  duties  of  the  city  of  New 
Orleans  which  are  private,  and  those  which 
are  piibl  ic  or  governmental .  It  must  be  borne 
in  mind  that  the  city  of  New  Orleans  is  not 
sued  in  this  action  for  any  commission  or 
omission  by  its  corporate  capacity.  It  is 
being  sued  for  the  neglect  of  duties  of  its 
officers. 

""So  far  as  municipal  corporations  of  any 
class,  and  however  incorporated,  exercise 
powers  conferred  on  them  for  purposes  es- 
sentially public, — purposes  pertaining  to  tlio 
administration  of  general  laws  made  to  en> 
force  the  general  policy  of  the  state, ^tbey 
should  be  deemed  agencies  of  the  state,  and 
not  subject  to  be  sued  for  any  act  or  omission 
occurring  while  in  the  exercise  of  such 
power,  unless  by  statute  the  action  be  given. 
In  reference  to  such  matters,  they  should 
stand  as  does  sovereignty,  whose  agents  they 
are, — ^subject  to  be  sued  only  when  the  state. 


to  irive  ttae  ootloe  Is  fatal.  8obie)leiD  v.  Kings 
Gountv  Suprs.  48  Barb.  480. 

The  provisions  of  the  statute  relating  to  notice 
do  not  apply  In  cases  where  the  city  has  full  notioe 
of  the  tumultuous  aasemblaire  by  reason  of  Its  ex- 
istence.   Newberry  v.  New  York,  mprcL 

The  intention  of  the  leerlslature  could  not  be 
made  to  depend  upon  an  act,  which  it  would  be 
otherwise  utterly  impossible  for  the  plaintiff  to 
perform.  Moody  v.  Niagara  County  Supra.  46 
Barb.  659. 

The  word  ^^aaisaace**  as  used  Id  the  Ohio  Re- 
vised Statutes,  section  2040.  has  been  held  not  to 
include  an  assemblaffe  of  persons  engaged  in  an 
unlawful  act,  such  as  the  flriug  of  cannon  in  the 
public  street,  but  it  reten  to  something  which  is 
fixed  or  permanent,  as  a  defect  in  the  street. 
Robinson  v.  Greenville,  4S  Ohio  St.  flSS,  61  Am.  Rep. 
857. 

If  the  act  is  rigidly  enf  oroed  when  violated,  the 
effects  wiU  be  found  beneficial.  Hermits  of  St. 
Augustine  v.  Philadelphia  County,  Bright.  (Pn.)  116. 

The  words  **per8on  or  persons"  as  used  in  the 
Pennsylvania  Act  of  May  81, 1841,  Include  munici- 
pal corporations.  Kensington  Comrs.  v.  Phila- 
delphia County,  18  Pa.  76;  Hermits  of  St.  Augus- 
tine v.  Philadelphia  County,  tupra;  St.  Michaels 
Church  V.  Pbiiadelphia  County,  Bright.  (Pa.)  121. 

With  respect  to  the  meaning  of  the  words  "ille- 
gal or  Improper  conduct"  the  court  declared  that, 
what  is  improper  conduct  within  the  meaning  of 
the  act  was  a  nice  question,  and  that  the  assertion 
of  a  legal  right,  in  a  legal  manner,  in  pursuit  of  a 
leiral  business,  was  not  such  ^^mproper  conduct" 
as  would  prevent  the  owner  of  property  destroyed 
by  a  mob  from  recovering  its  value  under  the  stat- 
ute. Allegheny  County  v.  Gibson,  80  Pa.  807,  86 
Am.  Rep.  670. 

XL  Power  to  enforce  judgment. 

The  plaintiff  has  no  such  vested  right  In  the  tax- 
ing power  of  the  city  as  to  render  its  diminution 
by  the  state  to  a  degree  affecting  the  present  col- 
lecting of  Judgments  and  deprivation  of  property 
21 L.  R.  A. 


within  the  14th  Amendment  of  the  Constitntion« 
as  a  party  cannot  be  said  to  be  deprived  of  his 
property  In  a  Judgment  because  at  the  time  be  Is 
unable  to  ooUeot  It.  Louisiana  v.  New  Orleans,  109 
n.S.285,27L.ed.W6. 

Although  the  taxing  power  of  the  oity  may  be 
limited  so  as  to  prevent  the  receipt  of  such  funds 
by  means  of  taxation,  yet  its  state  legislature  may 
from  proper  appeal  make  other  provisions  for 
their  satisfaction.    Ibid. 

Judgments  though  founded  upon  claims  to  In- 
demnity for  unlawful  acts  of  mohe  or  riotous  as- 
semblages are  property.  In  the  sense  that  ihey  are 
capable  of  ownership  and  may  have  a  pecuniary 
value;  yet  It  was  held  that  the  plaintiff  could  not 
be  said  to  be  deprived  of  such  property,  so  long  oa 
the  Judgments  continued  an  existing  liability 
against  the  city,    lliid. 

In  Louisiana  v.  New  Orleans,  aupra^ti  momlamus 
was  applied  for  to  compel  the  city  to  levy  taxes 
and  pay  a  Judgment  recovered  against  it,  in  an  ac 
tlon  for  damages  occasioned  through  riot.  The 
court  refused  the  writ,  the  state  having  changed, 
the  taxing  power  of  the  city,  the  power  to  tax 
being  so  limited  as  to  postpone  the  payment  of  the 
Judgments. 

Xn.  Bight  of  aetUm  over. 

By  section  15  of  the  Kew  Hampshire  Act,  chap. 
84  of  the  General  Statnles,  the  town  paying  moneys 
under  the  provisions  of  the  twelfth  section  of  the 
same  act  may  recover  the  same  in  an  action  on  the 
case  of  the  rioters.  The  meaning  of  suob  section  Is, 
that  in  an  aotloo  on  the  case  there  Is  a  remedy 
which  by  section  12  It  Is  liable  to  Indemnify.  The 
remedy  depends  upon  Its  discharging  its  liability 
by  payment,  and  not  upon  the  form  of  the  action 
by  which  Its  liability  is  enforced. 

In  Chadbourne  v.  New  Castle,  48  N.  H.  196,  it  was 
held  that  all  who  were  engaged  In  the  mob  were 
responsible  for  the  damage  done,  the  statute  mak- 
ing the  town  or  dty  liable  in  oertain  oases  alsob 
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tj  statute,  declares  they  may  be.  In  so  far, 
however,  as  tbey  exercise  powers  not  of  this 
•character,  voluntarily  assumed,— powers  in- 
tended for  the  private  advantage  and  benefit 
of  the  locality  and  its  inhabitaats,— there 
seems  to  be  no  sufficient  reason  wliy  they 
should  be  relieved  from  that  liability  to  suit 
■and  measure  of  actual  damages  to  which  an 
individual  or  private  corporation  exercising 
the  same  powers,  for  purposes  essentially 
private  would  be  liable. **  15  Am.  &  £ng. 
Eocyclop.  Law,  veHna  Municipal  Corpora- 
4ions,  p.  1141,  and  cases  there  cited. 

**  Neither  the  federal  nor  the  state  govern- 
inents  are  liable  for  the  unauthorized  torts  of 
their  officers,  and  municipal  corporations  are 
•entitled  to  the  same  exemptions  when  they 
■act  in  a  governmental  or  political  capacity. 
But  when  the  tort  is  committed  in  the  per- 
formance of  some  municipal  or  corporate 
<luty,  which  is  private  in  its  nature,  the  cor- 
poration is  liable."  19  Am.  &  Eng.  Ency- 
clop.  Law,  wrbis  PubUe  Offieen,  p.  614,  and 
cases  there  cited. 
Field,  in  his  work  on  the  Law  of  Damages 
lage  88,  §  87) ,  says :  "  The  true  doctrine  is 
at  the  powers  conferred  in  the  sections  we 
have  been  considering  are  of  a  legislative  and 
g^overnmental  nature,  for  a  defective  execu- 
tion of  which  the  city  cannot  be  held  liable. 
In  discharging  these  legislative  functions, 
the  city  acts  as  a  quasi  sovereign,  and  is  not 
responsible  for  a  neglect  or  nonperformance 
•of  its  officials  or  agents." 

Citations  from  authoritative  text- writers  to 
the  same  effect  as  the  citations  Just  made 
could  be  multiplied. 

Nearly  forty  years  ago,  in  the  case  of 
SUwari  V.  New  (frUana,  9  La.  Ann.  461.  61 
Am.  Dec.  218,  the  supreme  court  of  Louisiana 
-distinctly  recognized  the  doctrine  that  a 
municipal  corporation,  in  the  exercise  of 
power  which  it  possesses  for  public  purposes, 
and  which  it  holds  as  part  of  the  country, 
•enjoys  the  exemption  of  government  from 
responsibility  for  its  own  acts, and  for  the  acts 
of  its  officers  deriving  their  authority  from 
the  sovereign  power.  The  suit  was  against 
the  city  of  New  Orleans  for  the  value  of  a 
slave  wrongfully  and  unjustifiably  killed  by 
the  police  of  the  city,  in  apolice  raid  ordered 
by  the  chief  of  police.  The  supreme  court, 
In  reversing  the  judgment  against  the  city 
Tendered  by  the  lower  court,  said :  **  The 
Judgment  we  think  erroneous,  and  the  error 
Tesults  from  a  failure  ...  to  make  the 
proper  distinction  between  the  liability  of  a 
municipal  corporation  for  acts  of  its  officers 
in  the  exercise  of  powers  which  it  possesses 
for  public  purposes,  and  which  it  holds  as 
port  of  the  government  of  the  country,  and 
those  which  are  conferred  upon  it  for  private 
purposes.  Within  the  sphere  of  the  former, 
It  enjoys  the  exemption  of  government  from 
resi>on8ibility  for  its  own  acts,  and  the  acts 
of  its  officers  deriving  their  authority  from 
the  sovereign  power  [citing  authorities], 
whereas  in  tue  latter  it  is  answerable  for  the 
acts  of  those  who  are,  in  law,  its  agents  [cit- 
ing authorities].  .  .  .  The  inquiry  which 
is  next  presented  is  whether  the  powers  under 
which  the  officers  of  the  municipality  acted 
were  conferred  for  public  purposes.  If  so, 
t4L.  R.A. 


it  follows  that  the  city  i«  not  liable  for  the 
acts  of  its  officers,  oveu  though  illegal,  or  of 
such  a  character  as  to  subject  the  officers  them- 
selves to  liability.  The  Act  of  1805,  incor- 
porating the  city  of  New  Orleans,  provides 
'for  the  appointment  of  a  mayor,  rec(»rder, 
and  aldermen,  and  such  subordinate  officers. 
for  preserving  the  peace  and  well  ordering 
the  affairs  of  the  city,  as  the  council  sbHll 
direct.'  Through  all  the  changes  of  city 
government,  this  power  has  been  continuecf, 
and  the  conclusion,  therefore,  that  these 
powers  are  governmental,  is  strengthened  by 
the  fact  that  the  Constitutions  of  1845  and 
1852  both  provide  that  'the  citizens  of  the 
city  of  New  Orleans  shall  have  the  right  of 
appointing  the  several  public  officers  nec- 
essarjr  for  the  administration  of  the  police 
of  said  city,  pursuant  to  the  modes  of  elec- 
tion which  shall  be  provided  by  the  legis- 
lature. .  .  . '  art.  128.  So  that  the  right 
of  regulating  the  police  of  the  city  of  New 
Orleans  does  not  rest  alone  upon  legislative 
permission,  but  is  authorized  by  the  con.sti- 
tution  itself.  Under  these  sanctions,  watch- 
men are  appointed  as  a  necessary  branch  of 
the  police  of  the  city.  Their  duties  are  live 
preurvation  oj  publie  order  and  tranquillity, 
and  the  eity^  in  appointing  them,  exerdaed  a 
gowmm^ntal  function,  conferred  upon  it,  in 
its  public  or  municipal  character,  for  public 
purposes,  exclusively,  and  is  not,  tJierefore,  liable 
for  the  ads  cf  its  oncers, "    Underl  i  u  i  n^  m  i  ne. 

It  is  to  be  specially  noted  that  article  128 
of  the  Constitution  or  1845,  just  cited,  or  its 
equivalent,  has  existed  in  all  the  constitu- 
tions of  this  state,  except  that  of  1868.  iitate 
y.  JSffuikespeare,  41  La.  Ann.  178.  The  present 
constitution  and  the  city  charter  of  1882  both 
recognize  the  city  of  New  Orleans  as  one  of 
the  political  divisions  of  the  state,  and  as 
one  of  the  arms  of  sovereignty  for  govern- 
mental purposes.  In  the  case  of  Egei-ton  v. 
Municipality  Uo.  3  of  New  Orleans,  1  La.  Ann. 
487,  decided  in  1846,  the  supreme  court  of 
Louisiana  said:  *'It  is  a  remarkable  fact 
.  .  .  that  the  people  of  Louisiana,  in  con- 
vention assembled,  have  twice  considered  the 
local  government  of  this  great  metropolis  as 
too  important  to  be  placed  among  those 
subordinate  institutions,  and  have  recognized 
the  city  of  New  Orleans,  in  its  corporate 
capacity,  as  entitled  to  peculiar  political 
powers  and  privileges.  The  right  of  the 
citizens  of  the  city  of  New  Orleans  to  ap- 
point the  several  public  officers  necessary  for 
the  administration  of  the  police  of  said  city, 
.  .  .  and  the  right  of  the  officers  thus 
appointed  to  be  commissioned  as  justices  of 
the  peace,  and  to  exercise  such  criminal  juris- 
diction for  the  punishment  of  minor  crimes 
as  the  legislature  may  vest  in  them,  are 
secured  and  rendered  permanent  by  article 
128  of  the  State  Constitution.  Those  political 
franchises  stand  upon  the  same  ground  as 
any  other  constitutional  power,  and  the  city 
of  New  Orleans  and  its  officers  are,  Jor  purpoftes 
of  police  and  good  order,  and  for  tJie  punish- 
ment of  minor  crimes  and  offenses,  permanent 
functionaries  of  the  government. "  Underl  i  n  i  n  g 
mine. 

This  decision  was  rendered  under  the 
regime  of  the  Constitution  of  1845,  and  the 
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ncognitlon  ol  the  local  government  of  the 
city  of  New  Orleans  in  the  Constitutions  of 
1819  and  of  1845,  which  the  supreme  court 
said  was  ^'a  remarkable  fact,''  has  since  then 
been  emphasized  bv  further  recognition  in 
the  Ck>nstitutions  of  1852  and  1879. 

The  Stewart  Goue^  above  cited,  was  affirmed, 
and  its  doctrine  declared  conclusive,  in  the 
case  of  LetDti  v.  yev>  Orlean»^  12  La.  Ann. 
190,  which  was  a  suit  against  the  city  of 
Now  Orleans  for  the  value  of  a  slave  incar- 
cerated in  the  parish  prison  by  order  of  his 
master,  the  city  deriving  a  pecuniary  profit 
by  receiving  from  the  master  a  per  diem  com- 
pensation for  keeping  the  slave  incarcerated. 
The  slave  having  fallen  sick,  and  the  master 
not  being  notified,  the  action  was  brought  to 
recover  the  slave's  value  from  the  citv,  be- 
cause of  the  gross  negligence  of  the  jailer, 
the  agent  of  the  city.  It  will  be  noticed  that 
the  legal  asptects  of  the  Lems  Comm^  almost 
identical  with  the  present  case.  The  supreme 
court  held :  **  The  power  of  the  corporation 
to  erect  a  police  jail,  to  employ  officers  to 
superintend  it,  and  to  pass  ordinances  for  its 
government,  if,  in  effect^  a  potoer  granted  far 
public  purpaeee,  and  not  private  benefit  or  ad- 
vantage. .  .  .  According  to  the  prin- 
ciple announced  in  Stewart  v.  New  Orleans, 
9  La.  Ann.  461,  61  Am.  Dec.  218,  and  which 
we  consider  conclusive  upon  the  subject, 
the  city  cannot  be  held  liable  in  the  present  case 
for  the  nonjeaeanee  or  mitfeasanee  of  the  offleere 
of  the  police  jail, "    Underl  i  n  i ng  mi ne. 

The  doctrine  of  the  Stewart  Case  was  again 
affirmed  in  Bennett  v.  New  Orleans^  14  La. 
Ann.  120.  The  court  said  :  "It  seems  to  be 
a  well -settled  principle  in  respect  to  the 
jurisdiction  of  courts  that  the  sovereign  can- 
not be  sued  without  his  consent.  .  .  . 
This  exemption  from  liability  on  the  part  of 
the  government  has  been  extended  to  munic- 
ipal corporations  vested  with,  and  exercising 
portions  of,  the  sovereign  power,  for  the  rea- 
son that  such  corporations  are  considered  the 
ropresentatives  of  the  government,  and  that 
their  exemption  from  suit  is  necessary  to 
make  the  prerogative  available  to  the  gov- 
ernment itself ;"  citing  Stewart  Que  and^other 


In  the  case  of  Howe  v.  New  Orleans,  12  La. 
Ann.  482,  the  supreme  court  of  Louisiana 
■aid:  '"The  city  is  no  general  warrantor 
against  the  acts  of  individuals.  ...  Its 
police  may  be  applied  to  for  the  purpose  of 
preventing  injuries,  but  if  such  police  err  in 
their  Judgment,  or  (f  injuries  are  occasioned 
because  they  are  inejSsient  in  the  exercise  of  the 
wwers  with  which  they  are  tested,  the  city  at 
large  cannot  be  held  responsible  for  acts  of  third 
persons,  which,  under  a  more  sagacious  and 
efficient  police,  might  possibly  hose  been  pre- 
vented,^   Underlining  mine. 

In  the  case  of  New  Orleans,  M.  d  0.  B, 
Oo.  V.  New  Orleans,  26  La.  Ann.  478,  the 
supreme  court  of  Louisiana  again  recognized 
the  doctrine  that  a  municipal  corporation 
possesses  two  classes  of  rights— public  and 
private.  In  all  that  relates  to  the  one  class, 
it  i.s  merely  the  agent  of  the  state,  and  sub- 
ject to  its  control, — and  that,  as  to  the  otner 
class,  it  is  the  agent  of  the  inhabitants  of  the 
place, —the  corporators.  The  court  adopted 
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the  langua^  of  Judge  Dillon,  to  the  effect 
that  municipal  corporations  possess  a  double 
character, — the  one,  governmental,  legisla- 
tive, or  public;  the  other,  in  a  sense,  pro- 
prietary or  private,— and  that  the  distinction, 
though  sometimes  difficult  to  trace,  is  highly 
important,  and  is  frequently  referred  to,  par- 
ticularly in  the  cases  relating  to  the  implied 
or  common-law  liability  of  municipal  cor- 
porations for  the  negligence  of  their  servants, 
agents,  and  officers' in  the  execution  of  cor- 
porate duties  and  powers. 

The  distinction,  which  is  fully  recognized 
by  the  supreme  court  of  Louisiana,  between 
the  public  and  the  private  powers  and  obli- 
gations of  municipal  corporations,  has  lieen 
just  as  fully  recognized  by  the  highest  courts 
of  many  of  the  states.  I  refer  only  to  a  few 
of  the  many  cases  which  state  the  distinc- 
tion: 

The  case  of  Western  College  of  Homenpathie 
Medicine  v.  Oleteland,  12  Ohio  St.  877.  was 
an  action  against  the  city  of  Cleveland  for 
damages  caused  to  property  by  a  mob.  There 
being  no  statute  in  Ohio  similar  to  the  Lou- 
isiana Act  No.  51  of  1855,  it  was  attempted 
to  hold  the  city  of  Cleveland  responsible  by 
reason  of  its  city  charter,  which  provided 
that :  "  It  shaU  be  the  duty  of  the  city  council 
to  regulate  the  police  of  Vie  dty,  preserve  the 
peace,  prevent  dintnrbances  and  disorderly  as- 
semblages."   Underlining  mine. 

The  supreme  court  of  Ohio  held  that  the 
duty  intended  was  that  properly  appertain- 
ing to  an  administrative  and  legislative  body 
acting  in  the  p^overnment  of  a  citv, — the 
making  regulations,  by-laws,  and  ordinances 
for  the  purposes  specified,  to  b^  enforced  by 
the  appointment  of  officers, — and  that  neither 
on  general  principles,  nor  from  the  effect  of 
that  enactment^  was  the  city  of  Cleveland 
responsible  for  the  destruction  of  property  by 
a  riotous  assemblage,  or  for  the  neglect  of 
the  officers  in  not  preserving  the  peace,  and 
preventing  such  destruction.  The  court  said : 
**  It  is  the  duty  of  the  state  government  to  se- 
cure to  the  citizens  of  the  state  the  peaceful 
enjoyment  of  their  property,  and  its  protec- 
tion froin  wrongful  and  violent  acts.  For 
the  proper  discharge  of  this  duty,  power  Is 
delegated  in  different  modes.  One  of  these 
is  the  establishment  of  municipal  corpora- 
tions. Powers  and  privileges  are  also  con* 
ferred  upon  municipal  corporations  to  be  ex- 
ercised for  the  benefit  of  the  individuals  of 
whom  such  corporations  are  composed,  and» 
in  connection  witii  these  powers  and  priv- 
ileges, duties  are  sometimes  specifically  im* 
posad.  It  is  obvious  that  tiiere  is  a  dis- 
tinction between  those  powers  delegated  U> 
municipal  corporations  to  preserve  the  peace, 
and  protect  persons  and  property,  whether  to 
be  exercised  by  legislation  or  the  appoint- 
ment of  proper  officers,  and  those  powers  and 
f»rivi leges  which  are  to  be  exercised  for  the 
mprovement  of  the  territory  comprised 
within  the  limits  of  the  corporation,  and  its 
adaptation  to  the  purposes  of  residence  and 
business.  As  to  the  first,  the  municipal  cor- 
poration represents  the  state,  -discharging 
duties  incumbent  on  the  state.  As  to  the  sec 
end,  the  municipal  corporation  represents  th* 
pecuniary  and  proprietary  Interests  of  iiuli« 
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▼Idiials.  At  to  the  flrti,  responsibility  for 
acts  done  or  omitted  is  goverueil  bv  tbts  same 
rule  of  responsibility  which  applies  to  like 
delegations  of  power.  As  to  the  second,  the 
rules  which  govern  the  responsibility  of  in- 
diriduals  are  properly  applicable." 

A  demurrer  to  the  petition  was  sustained. 

The  case  of  Ulrich  y.  8t,  LouU,  112  Mo. 
188,  decided  by  the  supreme  court  of  Mis- 
souri, was  an  action  in  which  the  plaintiff 
alleged  that,  while  incarcerated  in  the  work- 
house of  St.  Louis,  he  was  disabled  for  life 
by  the  negligence  of  the  Jailer.  A  j^neral 
demurrer  having  been  filed  to  the  petition,  the 
demurrer  was  sustained  by  the  lower  court, 
and  the  cause  dismissed.  The  action  of  the 
lower  court  was  sustained  by  the  supremo 
court.  In  the  course  of  its  decision  the  court 
said:  ''The  rule  of  law  is  well  settled  in 
this  state  that  a  municipal  corporation  is  not 
answerable  in  damages  for  the  negligent  acts 
of  its  officers  in  the  execution  of  such  powers 
as  are  conferred  on  the  corporation  for  the 
public  good  ;"  citing  cases. 

The  court  cited  approvingly  the  language 
of  Judge  Dillon,  as  follows:  ''The  police 
regulations  of  a  city  are  not  made  and  en- 
forced in  the  interest  of  the  city,  in  its  cor- 
porate capacity,  but  in  the  interest  of  the 
public;"  citing  numerous  cases. 

In  the  case  of  Rtuher  v.  Dalhu,  88  Tex. 
151,  decided  by  the  supreme  court  of  Texas, 
it  was  held  that  a  complaint,  in  a  suit 
affainst  a  city,  which  alleges  the  arrest  of  the 
plaintiff  by  a  city  policeman  for  a  supposed 
violation  of  a  city  ordinance,  of  which  vio- 
lation be  was  in  fact  innocent ;  that  the  arrest 
was  made  without  a  warrant  or  an  affidavit ; 
that  unnecessary  violence  was  used  by  the 
policeman;  and  that  the  policeman  was  in- 
competent, to  the  knowledge  of  the  city,— 
states  no  cause  of  action.  The  court  said, 
inter  alia:  ^  A  distinction  is  made  where  the 
act  is  done  in  promotion  of  the  interest  of  the 
city,  in  its  special  corporate  rights,  and  when 
done  in  the  interest  of  the  public.  Where  a 
city  has  special  powers  granted  by  charter, 
other  than  those  concerning  the  public  good 
and  government  of  its  citizens,  so  tliat  its 
officers'  acts  thereunder  are  the  acts  of  agents, 
and  not  of  public  officers,  the  city  may  be- 
come liable ;  but  not  where  the  act  is  that  of 
an  officer  in  enforcing  ordinances  of  social 
government,  or  a  eeneral  law  of  the  land. " 

In  Whitfield  v.  PaHe,  15  L.  R.  A.  788,  84 
Tex.  481,  decided  by  the  supreme  court  of 
Texas,  where  a  policeman  appointed  by  the 
city  to  kill  dogs  negligently  and  recklessly 
discharged  his  gun  at  a  dog,  and  seriously 
injured  the  plaintiff,  a  demurrer  to  the  peti- 
tion was  sustained,  and  the  action  of  the 
lower  court  affirmed  by  the  supreme  court. 
The  court  said :  ''The  enactment  of  the  or- 
dinance referred  to  in  the  petition  [an  or- 
dinance directing  the  killing  of  dogs  by  a 
policeman]  was  an  exercise  by  the  city  of 
Its  police  power.  Its  purpose  was  to  secure 
the  safety,  health,  and  welfare  of  the  public. 
The  man  whose  act  was  complained  of  was 
not,  therefore,  a  mere  servant  or  employ^, 
though  the  petition  so  denominates  him.  lie 
occupied  the  attitude  of  a  policeman  engaged 
in  the  enforcement  of  an  ordinance  of  the 
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city.  In  such  a  case  the  maxim,  *  respondeat 
iuperior,*  does  not  apply.  Where  a  city 
acts  as  the  agent  of  the  state,  it  becomes  the 
representative  of  sovereignty.  It  is  not  act- 
ing in  the  management  of  its  private  or  cor- 
porate concerns,  but  in  the  interest  of  the 
public,  and  as  the  guardian  of  the  health, 
peace,  convenience,  and  welfare  of  the  pub- 
lic. Under  such  circumstances,  it  is  not  li- 
able for  the  acts  of  its  officers  or  employes 
engaged  in  the  execution  of  its  ordinances ;" 
citing  numerous  cases. 

In  the  case  of  O'Rtmrke  v.  9iaux  FaUi  (8. 
Dak.)  10  L.  R.  A.  780,  a  demurrer  was  sus- 
tained to  a  complaint  setting  out  that  plain- 
tiff had  sufferecl  great  personal  in)uries  by 
the  firing  of  a  cannon  in  the  streets  of  the 
city  in  violation  of  a  city  ordinance.  The 
complaint  al  le^ed  that  the  city  had  appointed 
and  continued  in  office  a  careless,  inefficient, 
and  negligent  police  force;  that,  with  the 
full  knowledge  on  the  part  of  the  members 
of  the  common  council  that  it  ras  to  be 
done,  the  police  officers  permitted  said  can- 
non to  be  fired  in  the  street  after  dark,  and 
at  a  time  when  it  could  not  be  discovered  by 
travelers  on  the  street.  The  court  said: 
"  There  are  two  kinds  of  duties  imposed  upon 
a  municipal  corporation,  in  respect  to  which 
there  is  a  clear  distinction :  One  is  imposed 
for  governmental  purposes,  and  is  discharged 
in  the  interest  of  the  public;  and  the  other 
arises  from  the  grant  of  some  special  power, 
in  the  exercise  of  which  the  municipality- 
acts  as  a  legal  individual.  In  the  latter  case, 
the  power  is  not  held  or  exercised  by  the 
municipality  as  or  because  it  is  one  of  the 
political  subdivisions  of  the  state,  and  for 
public  governmental  purposes,  but  as  and 
because  It  is,  as  an  individual  might  be,  the 
mntee  of  such  power  for  private  purposes. 
In  such  case  the  municipality  is  on  the  same 
footing  with  a  private  grantee  of  the  same 
power,  and  Is,  like  him,  liable  for  an  injury 
caused  by  the  improper  use  of  such  power. 
But  where  the  power  is  conferred  upon  the 
municipality  as  one  of  the  political  divisions 
of  the  state,  and  conferred,  not  for  any  bene- 
fit to  result  therefrom  to  such  municipality, 
but  as  a  means  in  the  exercise  of  the  sov- 
ereign power  for  the  benefit  of  the  public, 
the  earporatum  i»  not  answeralde  far  mm* 
feaeanee  or  mMeaeanee  hy  its  public  agente,^ 
Oases  cited.    Underlining  mine. 

Similarly,  it  has  been  held  that  a  city  is 
not  responsible  for  the  destruction  of  a  build- 
ing to  stop  the  spread  of  fire  {Oorreae  v.  San 
Fmneieeo,  1  Oal.  452)  ;  that  the  city  of  New 
Orleans  was  not  liable  for  the  neglect  of  fire- 
men in  not  extinguishing  fires  ( 7ule  y.  New 
Orleane,  95  La.  Ann.  894)  ;  that  a  munici- 
pality is  not  responsible  for  neglecting  to 
take  precautions  to  prevent  the  spread  of 
smallpox.  Iowa  Qaae;  Field,  Damages,  p. 
88,  §  87.  The  casies  cited  are  but  a  few  of 
the  adjudications  on  the  subject,  but  they 
are  amply  sufficient  to  show  that  the  distinc- 
tion between  the  public  and  private  duties 
and  powers  of  municipal  corporations  is  well 
established  throughout  the  country. 

But  four  cases  have  come  under  my  obser- 
vation in  which  sctions  have  been  brought 
against  municipalities  for  loss  of  human  life : 
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JKte  T.  AfuCin,  1  Tex.  Oiy.  App.  455.  in 
wlilch  the  court  of  civil  appeals  of  Texas 
held  that  a  Texas  statute  which  allows  act- 
ual damages  for  the  death  of  any  person 
through  the  wrongful  act,  neglect,  or  default 
of  ''another''  allows  recovery  only  against 
natural  persons,  and  not  against  corpora- 
tions ;  AUsIiinon  y.  Twiner  9  Kan.  350 ;  Bale 
(kmniy  T.  Qunier,  46  Ala.  118 ;  and  Luke  v. 
Caltumn  County,  52  Ala.  115.  The  three 
cases  last  cited  were  brought  under  special 
statutes  distinctly  giving  a  right  of  action 
•gainst  a  municipality  or  county  for  loss  of 
life  at  the  hands  of  a  mob. 

It  is  true,  as  Judgfi  Dillon  remarks,  that  it 
Is  sometimes  dilBcult  to  determine  whether 
a  particular  case  comes  under  the  operation 
of  the  governmental,  or  of  the  private,  pow- 
ers and  duties  of  a  municipal  corporation. 
The  difficulty  naturally  increases  as  particu- 
lar cases  approach  nearer  to  the  line  which 
divides  the  two  sets  of  powers  and  obliga- 
tions. But  the  instant  case  presents  no  diffi- 
culty in  that  respect.  It  seems  to  me  that  it 
would  be  impossible  to  state  an  instance  of 
public  or  governmental  duty  and  power 
which  would  be  plainer  or  more  obvious  than 
that  which  the  instant  case  presents.  I  am 
perfectly  clear  that  the  duty,  the  nonper- 
formance of  which  is  here  complained  of, 
was  a  duty  of  sovereignty,  transferred  by  tJie 
sovereign  to  the  city  of  New  Orleans,  and 
that  in  its  performance  the  city  was  merely 
the  representative  of  the  sovereign.  I  am 
equally  clear  that  in  the  exercise  of  this  gov- 
ernmental power  the  city  officers,  quoad  their 
acts  under  that  power,  are  virtually  state 
functionaries,  acting  for  and  on  behalf  of  the 
state.  In  my  Judgment,  the  same  exemption 
as  to  liability  exists  in  this  case  in  favor  of 
the  city  as  would  exist  in  favor  of  the  state, 
if  state  officers,  by  the  nonperformance  of 


duty  prescribed  by  a  state  law  appertaining' 
to  the  governmental  powers  and  duties  of  the- 
state,  had  been  guilty  of  the  nonfeasance  here- 
complained  of. 

It  may  be  that  there  are  cases  of  extreme- 
hardship  where  no  redress  can  be  had  because 
of  the  malfeasance  or  nonfeasance  of  the  offi- 
cers of  a  municipality  in  the  exercise  of  it» 
governmental  powers.  The  law  of  Canute 
the  Dane  making  the  vills  responsible  for 
the  homicides  committed  within  their  limits^ 
and  King  Alfred's  law  making  the  inhab- 
itants of  the  tiihings  free  pledges  to  the  king^ 
for  all  offenses  committed  in  their  districts, 
may  have  been  wise  laws.  It  may  be  that 
every  one  should  have  an  interest  in  prevent- 
ing violence,  and  maintaining  the  public 
peace.  But  these  are  considerations  which 
address  themselves  exclusively  to  the  law- 
maker. The  courts  cannot  legislate.  Thej 
can  but  appljr  the  law  as  they'  find  it. 

To  sumuiarize  my  conclusions: 

1.  Act  No.  51  of  1855,  providing  that 
municipal  corporations  shall  be  liable  for 
the  destruction  of  "*  property"  by  mobs,  doea 
not  sustain  an  action  for  the  taking  of  human 
life. 

2.  The  obligations  of  the  city  of  New 
Orleans  are  of  two  kinds :  The  first  consista 
of  public  or  governmental  duties;  the  sec- 
ona,  of  private  or  proprietary  duties.  As  to 
the  former  the  city  is  the  representative  of 
the  sovereign,  and  enjoys  the  exemption  of 
sovereignty  from  liability  to  suit.  As  to 
the  latter,  the  city  may  be  sued  for  tort,  or 
on  contract,  as  a  private  corporation  might 
be  sued. 

8.  The  duty  of  the  city,  upon  the  nonper- 
formance of  which  this  action  is  founded* 
is  a  public,  governmental  duty. 

Therefore,  the  exception  of  no  cause  of  acUon^ 
must  be  etutained,  and  Vie  cause  dUmueed. 


WASHINGTON  SUPREME  COURT. 


Watson  ALLEN,  Bespt., 

V. 

W.  T.  (FORREST,  Commissioner  of  Public 
Lands,  Appt, 


.Wash.. 


-) 


The  priTileg^  of  acquiring^  tide  iande 
^ven  to  a.  certain  claiw  of  pereona  by 
the  Act  of  March  86*  1890*  ^»  not  a  vested 
iltfbt,  but  by  subsequent  statute  may  be  taken 
away  from  one  who  has  not  availed  himself  of 
the  privileflre.  but  merely  conttnued  in  possession 
of  the  adJolDinfr  lands,  as  he  was  when  the  privi- 
lege was  created. 

(May  10, 180U 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  plaiDtill  in  an  action  brought  to  en- 
Join  defendant  from  entering  into  a  contract 


for  the  sale  of  certain  tide  lands,  to  which  the 
plaintiff  claimed  au  inchoate  right.     Rezersed. 

The  facts  are  stated  in  the  o[)inion. 

Meters,  W.  C.  Jones,  Aity-Gen.,  and 
Semple  A  Hale,  for  appellant: 

It  (s  assumed  that  the  ownership  of  the  tide 
and  shore  lands  in  the  state  of  Washini:inn» 
and  the  power  to  deal  conclusively  therewith, 
is  in  the  state,  subject  ouly*  to  the  supervisory 
power  of  the  federal  government  to  prevent 
the  obstruction,  impairment,  or  injurious  mod- 
ification of  navigable  waters. 

Eisenbach  v.  HatiUld,  12  L.  R  A.  ^32,  II 
Wash.  236;  Earbor  Line  Comrs.  v,  Stafe,  2 
Wash.  630;  State  v.  Harbor  Line  Comrs.  4 
Wash.  6:  State  v.  Harbor  Line  Commission,  Id. 
816;  SMvely  v.  Bowlby,  162  U.  S.  1,  88  L.  ed. 
331. 

A  consideration  is  the  yery  life  and  essence 
of  a  contract. 

Ilapaljetfe  Lavnrence's  Law  Diet,  article  Oon- 


NOTW.— For  a  collection  of  authorities  upon  the 
subject  of  Impairment  of  state  contract,  see  note  to 
Henderson  v.  State  Soldiers  &  Sailors  Monument 
Comrs.  (Ind.)  IS  L.  R.  A«  170. 
24  L.  a  A, 


As  to  Impairment  of  vested  rlfrhts,  see  note  to 
FrankJia  County  Grammar  School  v.  Bailey  (Vt.> 
10  L.  B.  A.  40&. 


18M. 
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tract;  Bouyk:T,Law  Diet.  tLTtic\e,Coniiderotwnt 
note  i,  and  cases  there  cited;  2  KeDt,Ck)m.  449. 

In  this  case  the  state,  by  its  law  of  March 
26,  1890,  srction  11,  said  that  the  improver  or 
the  upland  owner,  as  the  case  might  be,  "shall 
have  the  right,  for  sixt^  days  following  the 
final  appraisal  of  the  tide  lands,  to  parchase 
all  or  any  part  of  the  tide  lands  in  front  of  the 
lands  so  owned,"  or  the  lands  covered  by  his 
improvement. 

Plaintiff  has  done  nothing,  he  has  paid  noth- 
ing, be  has  suffered  nothiog.  The  state  has 
made  a  proposal  to  him  and  he  has  not  even 
accepted  it  by  filing  his  application  to  purchase, 
describing  his  lands  by  metes  and  bounds,  as 
be  mi<rbt  have  done  at  any  time  since  March 
26,  1890.  There  is  no  consideration  moving 
to  the  state  from  bim,  and  no  agreement  on  his 
pait  to  be  bound  under  the  law. 

The  law  of  March  26, 1890.  is  a  mere  tender, 
that  can  be  withdrawn  at  any  time  before  exe- 
cution. The  right  given  to  remain  upon  the 
land  is  not  a  grant,  but  a  mere  license,  and 
can  be  revoked  without  notice,  by  the  legis- 
lature. 

Dooliitle  T.  Eddy,  7  Barb.  74;  StCM  v. 
Bpraffue,  20  Barb.  509. 

A  license  cannot,  under  any  circumstances, 
become  irrevocable  by  estoppel,  when 'the  ef- 
fect would  be  to  create  an  interest  in  land. 

2  Washb.  Beal  Prop.  669;  Jackson  v.  PhUa^ 
defphia,  W,  d  B.  B.  Co.  4  Del.  Ch.l80. 

Grants  from  the  state,  that  are  without  con- 
sideratioD,  must  be  construed  against  the 
grantee. 

8  Washb.  Real  Prop.  190;  1  Washb.  Real 
Prop.  84 

The  state  has,  both  by  its  constitution  and 
laws,  expressly  guarded  against  giving  title  to 
tide  lands  in  front  of  cities,  until  after  the  har- 
bor lines  have  been  located  and  the  extent  of 
reservations  for  slate  purposes  known. 

2  Kent,  Com.  464;  1  Parsons,  Coot.  448, 
476. 

A  mere  expectation  of  future  benefits  or  in- 
terest founded  upon  the  continuance  of  existing 
general  laws  is  not  a  vested  ri^ht. 

Clarke  v.  MeOreary,  12  Smedes  «&M.  847; 
MerriU  v.  Sherhume.  1  K  H.  218, 8  Am.  Dec. 
62;  Cooley,  Const.  Lim.  883.  845. 

A  grant  of  a  mere  license,  or  gratuity,  which 
imposes  no  new  dutv  or  additional  burthen 
and  is  without  consideration,  is  revocable  at 
the  will  of  the  legislature. 

PhiladHpKia  dt  Gra]f%  Ferry  Pass.  Go^$App. 
103  Pa.  123:  Derby  TUrnp.  Co.  v.  Parks,  10 
Conn.  522, 27  Am.  Dec.  700;  Gregory  y.  Shelby 
College  Trustees,  2  Met.  (Ky.)  589;  State  v. 
Morris,!!  N.C.  512. 

So  long  as  the  contract  remnins  executory  it 
may  be  revoked  by  the  legislature,  if  not 
founded  on  an  executed  consideration. 

Bishop*s  Fund  Trustees  v.  Bider,  18  Conn. 
87,  Chincleelamoucfie  Lumber  d  Boom  Co.  Y. 
Com.  100  Pa.  438;  Slack  v.  MayvoiUe  <fe  X.  B. 
Co.  13  B.  Mon.  1. 

An  incomplete  voluntarv  gift  creates  no 
'ight  which  cnn  he  enforred. 

Dorsey  v.  Packwood,  53  U.  S.  12  How.  126, 
13  L.  ed.  921;  Sfonev.  Hackett,  12  Gray,  227; 
Be  Webb's  Estate,  49  Cal.  546;  Crooks  v.  Crooks, 
84  Ohio  St.  610;  Wadhams  v.  Gay,  73  111.  415; 
42L.RA. 


C^har€s  App.  78  Pa.  100;  Young  ▼•  Toung, 
80  N.  Y.  486,  86  Am.  Rep.  684. 

An  executory  agreement,  supported  by  a 
meritorious,  as  distinguished  from  a  valuable 
or  pecuniary,  consideration,  cannot  be  enforccKl 
either  at  law  or  equity. 

Be  Wilbur  v.  Warren's  Estate,  104  N.  T.  192; 
Be  Hudson,  64  L.  J.  Ch.  811,  88  Week.  Rep. 
819. 

It  makes  no  difference  if  the  efforts  of  the 
plaintiff  to  accept  are  defeated  by  defendant. 

Crocker  v.  I/ew  London,  W.  eft  P.  B.  Go.  24 
Conn.  249. 

Claimants  under  the  pre-emption  laws  of  the 
United  States  have  no  vested  rights  and  no 
contract  rights  until  the  processes  of  acquisition 
have  matured. 

FHsbie  V.  Whitney,  76  U.  8.  9  Wall.  187,  19 
L.  ed.  668;  Butrhings  v.  f^o,  82  U.  S.  ll 
Wall.  86,  21  L.  ed.  82:  Campbell  v.  Wade,  182 
U.S.  84.88  L.ed.  240. 

A  state  law  reducing  pay  of  state  offices  held 
by  appointment  for  a  year,  and  removing  such 
officer,  is  constitutional— an  appointment  is  not 
a  contract 

ButlerT.  Pennsylvania,  51 U.  S.  10  How.  402, 
18  L.  ed.  472. 

The  provision  of  the  Act  of  1822  which  en- 
acted  that  no  property  of  the  society  of  the 
New  York  hospital  should  be  subject  to  be 
taxed  by  virtue  of  any  law  of  this  state,  did 
not  cooptitute  a  contract,  but  was  a  spontane^ais 
concession  and  therefore  subject  to  modifica- 
tion and  repeal. 

People  Y.  JTtfto  York  City  eft  County  Tax 
Conirs,  47  N.  Y.  501. 

It  was  not  the  purpose  of  the  provision  of 
the  United  States  Constitution  to  impose  0!i 
the  courts  the  duty  of  trammeling  the  states  in 
the  exercise  of  their  general  political  powers, 
or  of  stamping  their  municipal  regulations  Tor 
the  time  being,  with  the  seal  of  irrevocability. 

People  V.  Boper,  85  N.  Y.  629. 

Exemption  from  taxation  la  not  a  vested 
right. 

Christ  Church  t.  Philadelphia  County,  65  U 
S.  24  How.  800, 16  L.  ed.  602. 

A  state  law  may  be  retrospective  in  its  chnr 
acter,  and  may  divest  vested  rights,  and  yet 
not  \iolate  the  Constitution  of    the    United 
States,  unless  it  idso  violates  the  obligation  of 
a  contract. 

SatlerUe  v.  Matthewson,  27  U.  S.  2  Pet.  418, 
7L.  ed.  469. 

Public  grants  are  to  be  construed  strictly. 

Charles  Bicer  Bridge  Proprs.y.  Warren  Bridge 
Proprs.  36  U.  8. 11  Pet.  420, 9  L.  ed.  778;  Jack- 
son V.  Lamphire,  28  U.  S.  8  Pet.  289,  7  L.  ed. 
632;  Beaty  v.  Knowler,  29  U.  S.  4  Pet.  165,  7 
L.  ed.  818;  Providence  Bank  y.  BiUings,  29  U. 
S.  4Pet.5l4,  7L.ed.989. 

Messrs.  Arthur*  Lindsay  Sb  King,  for 
respondent: 

The  limitation  upon  the  power  of  the  state 
to  pass  any  act  impairing  the  obligation  of  con- 
tracts applies  as  well  to  contracts  to  which  the 
Slate  is  a  party,  as  to  contracts  solely  t)eiwepn 
individuals. 

Laris  V.  Gray,  88  U.  S.  16  Wall.  208.  21  I* 
ed.  447;  United  StaUs  v.  Neis  Orleans,  103  T. 
S.  858,  26L.  ed.  895. 

In  the  following  cases,  where  the  sanctity  of 
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tbeir  oontrad  rfgbts  were,  severally,  asserted 
by  tbe  parties  concerned  and  fnlly  sustained  by 
tbe  courts,  not  an  element  of  contract  can  be 
found,  in  any  or  either  of  tbera,  that  is  not 
found  ingrained  in  tbe  relations  established  be- 
tween this  respondent  and  tbe  state  of  Wash- 
ington, by  tbe  Act  of  March  26,  1890;  In 
each  case,  as  in  tbe  case  at  bar,  tbe  contract 
set  up  bad  its  origin  in  an  act  of  tbe  legisla- 
ture. In  eacb  case  the  state  promised  certain 
things  conditioned  upon  tbe  other  party  doing 
ceilatn  otber  things.  In  no  one  of  the  cases 
was  there  any  contemporaneous  promise  or 
agreement  by  tbe  party  asserting  a  contract,  to 
do  or  perform  anything  whatever.  The  party 
asserting  a  contract  went  ahead  and  did  that 
which  the  requirements  specified  by  the  other 
party  contemplated,  or  entered  upon  their  per- 
Tormance  and  then  asserted  his  or  tbeir  con- 
tract to  the  agreed  equivalent,  and  in  each 
case  was  sustained  in  such  claim. 

Fletcher  v.  Peck,  10  U.  8. 6  Crancb,  87,  8  L. 
ed.  162;  Neio  Orleans  Water  Works  Go.  v. 
Rivera,  115  U.  8.  674,  29  L.  ed.  625;  SL  Tam- 
many Water  Works  Co.  v.  New  Orleans  Water 
Works  Co.  120  U.  8.  64,  80  L.  ed.  568;  Mont- 
gomcry  v.  Kasson,  16  Cal.  183;  People  y.  Boarst 
€ff  Auditors,  9.Micb.  826;  Cooley,  Const  Lim. 
5tb  ed.  845. 

Dnnbar,  Oh.  J.,  delivered  the  opinion  of 
tbe  court : 

The  plnintiff,  claiming  right  to  puroliase 
certain  tide  lands  under  the  Act  of  March 
26,  1890,  brought  bis  action  against  the  de- 
fendant, W.  T.  Forrest,  commissioner  of 
{mblic  lands,  to  restrain  him  from  entering 
nto  a  contract  with  one  Eneene  Scmple, 
who  bad  made  application  under  the  Act  of 
March  9,  1893,  entitled,  **  An  act  prescribing 
(be  ways  in  which  waterways  for  the  uses  or 
navigation  may  be  excavated  by  private  con- 
tract; providing  for  liens  upon  tide  and 
shore  lands  belonging  to  the  state ;  granting 
rights  of  way  across  lands  belonging  to  the 
state,"  etc.  The  complaint  set  up  tlie  nec- 
essary qualifications  of  the  plaintiff  under 
the  Act  of  March  26,  1890.  Defendant  de- 
murred to  the  complaint.  The  demurrer  was 
overruled,  and  the  defendant,  resting  upon 
his  demurrer,  refused  to  plead  further. 
Judgment  was  awarded  the  plaintiff,  and 
defendant  appeals  to  this  court. 

The  sole  question  to  be  determined  is, 
Does  tbe  Law  of  March  26,  1890,  entitled, 
*An  act  for  the  appraising  and  disposing  of 
the  tide  and  shore  lands  belonging  to  the 
state  of  Washington,''  constitute  a  contract 
between  the  state  and  tbe  class  of  privileged 
persons  mentioned  in  said  act  which  the  leg- 
islature cannot  annul  or  change  by  a  subse- 
quent enactment?  Or.  in  other  words,  did 
tne  said  class  of  privileged  persons  obtain 
any  vested  rights  in  the  tide  lands  of  the 
state  by  reason  of  said  enactment,  and  is  the 
said  Act  of  March  9,  1898,  an  impairment  of 
the  obligation  of  a  contract  between  the  state 
and  the  said  privileged  class  of  persons.  It 
has  been  the  uniform  holding  of  this  court 
that  the  ownership  of  the  tide  and  shore  lands 
is  in  tbe  state  of  Wasbinf^ton,  and  the  power 
to  deal  conclusively  with  them  is  in  the  state, 
subject  only  to  tbe  power  of  the  federal  gov- 
MURA. 


emment  to  prevent  the  obstruction,  impair- 
ment or  injurious  modification  of  navi fable 
waters.  See  Risenbaeh  v.  Hatfield,  2  Wash. 
236.  12  L.  R.  A.  682.  and  all  subsequent 
cases  on  that  subject.  The  attorneys  for  both 
appellant  and  respondent  have  prepared  elab- 
orate and  painstaking  briefs  in  this  case,  bat 
it  seems  plain  to  us  "that  the  respondent  ob- 
tained no  vested  rights  whatever  under  the 
Act  of  March  26,  1890;  that  no  contract 
whatever  was  entered  into  between  the  state 
and  the  respondent,  but  that  his  right  to 
purchase  under  the  conditions  named  in  the 
act  was  simply  a  privilege  which  he  biUi  a 
right  to  exercise  only  while  the  law  remained 
in  force.  We  do  not  think  that  tbe  cases 
cited  by  respondent  in  any  manner  sustain 
his  contention.  Fletcher  v.  iVdk,  10  U.  8. 
6  Cranch,  87.  8  L.  ed.  162,  is  a  long  and  ex- 
ceedingly intert*sting  case.  It  is  true  that 
the  court  there  decided  that  when  a  law  is 
in  its  nature  a  contract,  when  ausolute  rights 
have  vested  in  that  contract,  a  repeal  of  the 
latv  cannot  divest  those  rights.  This  doc- 
trine, we  take  it,  will  not  be  disputed  any- 
where. But  in  that  case  there  was  an  actual 
grant  of  lands  made  by  the  legislature.  The 
court  stated  that  the  lands  In  controversy 
vested  absolutely  in  the  grantees;  tliat  the 
grant,  when  issued,  conveyed  an  estate  in 
fee  simple  to  the  grantee,  clotlied  with  all 
the  solemnities  which  the  law  can  bestow. 
The  court  also  held  that  the  grant  in  that 
case  was  a  contract  executed,  and  that  the 
fact  that  the. legislature  which  had  passed 
the  prior  act  had  been  stimulated  to  do  so  by 
and  through  corrupt  means  wouid  not  justify 
a  subsequent  legislature  in  destroying  vested 
rights  which  had  grown  up  under  the  prior 
law,  and  which  involved  innocent  purchad- 
ers.  There  is  nothing  in  that  case,  we  think, 
that  in  any  way  sustains  the  contention  of 
respondent.  In  New  Orleans  Welter  Works 
Co,  V.  Rivers,  115  U.  8.  674,  29  L.  ed.  525, 
it  was  decided  that  a  legislative  grant  of  an 
exclusive  right  to  supply  water  to  a  muni- 
cipality and  its  inhabitants  through  pipes 
and  mains  laid  in  the  public  streets,  and 
upon  the  condition  of  the  performance  of  the 
service  by  the  grantee,  is  a  grant  of  a  fran- 
chise, and  vests  in  tbe  grantee  in  considera- 
tion of  the  performance  of  a  public  service, 
and  after  performance  by  tbe  grantee,  is  a 
contract  protected  by  tbe  constitution  of  the 
United  States  againpt  state  legislation  to  im- 
pair it.  It  will  be  seen  that  this  was  an  exe- 
cuted contract,  and  that  the  decision  was 
based  upon  the  fact  that  tbe  grantee  had  per- 
formed his  part  of  the  contract.  6t.  Tarn- 
many  Water  Works  Co.  ▼.  New  Orleans 
Water  Works  Co.  120  U.  8.  64,  80  L.  ed. 
568,  is  the  same  kind  of  a  case,  and  the  de- 
cision is  based  upon  the  principle  announced 
in  New  Orleans  Water  Works  Co.  v.  Rivers, 
supra.  People  v.  Bt*ard  of  Slate  Anditttrs,  9 
Mich.  826,  was  where,  under  an  act  to  en- 
courafire  the  manufacture  of  salt  in  the  stAte 
of  Michigan,  approveii  February  15,  1859,  a 
bounty  of  ten  cents  per  barrel  had  been  of- 
fered to  manufacturers,  and  afterwards,  vis.  ^ 
on  March  15.  186t,  the  law  had  been  changed. 
It  was  held,  on  application  for  maudamiis, 
that  the  manufacturers  were  entitled  to*  the 
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tx>untj  on  a  oertaiii  number  of  barrels  of  salt 
which  had  been  manufactared  before  the  pas- 
aage  of  the  Act  of  March  15,  1861.  We 
hardlv  see  how  the  law  could  have  been  con- 
4strued  in  any  other  way,  the  only  defense  to 
the  action  being  that  the  claim  had  not  been 
presented  until  after  the  enactment  of  the 
new  law.  Montgomery  y.  Kauon^  16  Cal. 
189,  is  a  case  brought  under  the  grant  of 
«wamp  lands.    The  court  theie  held  that  the 

frant  was  a  grant  upon  condition  precedent, 
he  grant  was  to  certain  indiyiduals,  on  con- 
dition of  certain  drainage  ditches  and  canals 
being  constructed ;  but  the  case  specially  re- 
cites that  the  said  grantees  have,  pursuant  to 
said  act,  commenced  the  construction  of  said 
canals  provided  for  by  the  said  act.  ''It  is 
a  contract,"  says  the  court,  "by  which  the 
state  grants  certain  lands  upon  condition  of 
work  to  be  performed,  the  grant  to  take  ef- 
fect when  the  work  is  done.  It  is  a  contract 
bv  which  valuable  rights  may  be  acquired 
absolutely  upon  the  performance  of  the  acts 
specified  as  the  consideration  moving  to  the 
state.  The  grantees,  as  appears  from  the 
evidence  in  the  recorid,  and  as  found  by  the 
referee,  entered  upon  the  performance  of 
those  acts  in  the  f al  1  of  1857.  They  then  em- 
ployed an  engineer,  and  surveyed  the  line 
of  tne  proposed  canals,  and  in  February  fol- 
lowing commenced  the  work  of  excavating 
one  of  the  canals,  and  continued  the  same 
without  cessation  until  June,  1858.  They 
thus  brought  themselves  within  the  terms  of 
the  first  section,  providing  for  the  commence- 
ment of  'the  canals  or  some  one  of  them,' 
within  one  year  after  the  passage  of  the  act. " 
Under  this  statement  of  facts  the  court  holds 
that,  by  part  performance  of  the  contract,  the 
grantees  had  acauired  rights  with  which  the 
legislature  could  not  interfere  \}j  subsequent 
enactment.  But  the  case  at  bar  is  altogether 
different.  The  respondent  has  done  notning. 
It  is  true  that  he  has  remained  in  possession 
of  the  lands  and  of  the  improvements,  but  he 
was  in  possession  at  tlie  time  of.  the  passage 
of  the  law.  He  has  made  no  application  to 
purchase  the  lands.  He  has  made  no  pay- 
ments. It  is  not  even  known  by  the  state 
that  he  desires  to  avail  himself  of  the  priv- 
ilege which  he  had  under  the  Law  of  March 
126,  1890,  to  purchase.  He  has  entered  Into 
no  contract  with  the  state,  and  could  not  be 
bound  to  the  performance  of  any  contract. 
He  has  made  no  agreement  to  bind  himself 
or  to  do  anything  whatever  in  the  premises. 
No  action  for  spBcific  performance  would  lie 
against  him.  There  is  no  mutuality  what- 
ever and  no  other  element  of  a  contract  be- 
tween the  respondent  and  the  state.  The  or- 
dinarily accepted  definition  of  a  contract  is 
an  agreement  between  two  or  more  parties  to 
do  or  not  to  do  a  particular  thing.  This  case 
does  not  fall  within  this  or  any  other  defini- 
tion of  a  contract. 

It  would  be  unfortunate  indeed  if  the  tide 
lands  of  the  state  were  to  be  tied  up,  await- 
ing for  an  indefinite  time  the  movement  of 
a  Class  of  persons  who,  under  the  first  law 
that  was  passed  in  relation  to  them,  were 
priyileged  to  purchase  them  under  conditions 
expressed,  ana  that  the  state  should  not  be 
allowed  to  change  the  conditions  of  its  pro 
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posals  at  any  time  before  the  proposals  were 
accepted  by  those  in  whose  interest  the  law 
was  enacted.  Such  a  theory  has  never  been 
sustained  by  the  law  in  relation  to  lands  of 
any  character.  On  the  contrary,  it  has  been 
held  in  FHsbU  v.  Whitney,  76  U.  8.  9  Wall. 
187,  19  L.  ed.  668,  that  occupation  and  im- 
provement on  the  public  lands,  with  a  view 
to  pre-emption,  do  not  confer  a  vested  right 
in  the  lands  so  occupied ;  and  such  a  vested 
riffht  under  the  pre-emption  laws  is  only  ob- 
tained when  the  purchase  money  has  been 
Daid,  and  the  receipt  of  the  proper  land  of- 
ficer given,  to  the  purchaser;  that,  until  this 
is  done,  it  is  within  the  legal  and  constitu- 
tional competency  of  congiess  to  withdraw 
the  land  from  entry  or  sale,  though  this  may 
defeat  the  imperfect  right  of  the  settler. 
And,  adopting  the  opinion  of  Attomey-Qen* 
&ral  Gushing,  the  court  says :  ''Persons  who 
go  upon  the  public  land  with  a  view  to  cul- 
tivate now,  and  to  purchase  hereafter,  pos- 
sess no  rights  against  the  United  States  ex- 
cept such  as  the  acts  of  congress  confer ;  and 
these  acts  do  not  confer  on  the  pre-emptor  in 
poue  any  right  or  claim  to  be  treated  as  the 
present  proprietor  of  the  land  in  relation  to 
the  government.  ...  A  mere  entry  upon 
land,  with  continued  occupancy  and  Im- 
provement thereof,  gives  no  vested  interest 
in  it.  It  may,  however,  give,  under  our 
national  land  system, a  privilege  of  pre-emp- 
tion. But  this  is  only  a  privilege  conferred 
on  the  settler  to  purchase  land  in  preference 
to  others.  His  settlement  protects  him  from 
intrusion  or  purchase  by  others,  but  confers 
no  right  against  the  government."  This,  wa 
think,  is  plainly  analogous  to  the  laws  gov- 
erning the  sale  of  tide  lands.  A  privileffe 
was  conferred  upon  the  respondent  bv  the 
Law  of  March  26,  1890.  That  privilege  waa 
accorded  him  in  preference  to  others  to  pur- 
chase the  tide  lands  and  he  would  have  been 
protected  under  the  laws  then  in  force  against 
the  intrusion  or  purchase  by  any  other  per- 
son, but  no  right  was  conferred  upon  iiim 
against  the  state.  The  case  of  iiVM&M  v.  TF/ii^ 
ney,  iupra,  goes  very  far  beyond  the  neces- 
sary holding  in  this  case  to  reverse  the  Judg- 
ment, for  tnere  it  appears  that  something 
had  1)een  done  by  the  applicant.  The  court 
says:  "The  argument  is  urged  with  much 
zeal  that,  because  complainant  did  all  that 
was  in  the  power  of  any  one  to  do  towards 
perfecting  his  claim  he  should  not  be  held 
responsible  for  what  could  not  be  done.  To 
this  we  reply,  as  we  did  in  the  case  of  Rector 
v.  Aeldey,  78  U.  8.  6  Wall.  142,  18  L.  ed. 
7S8,  that  the  rights  of  a  claimant  are  to  be 
measured  by  the  acts  of  congress,  and  not  by 
what  he  may  or  may  not  be  able  to  do,  and 
if  a  sound  construction  of  these  acts  shows 
that  he  had  acquired  no  vested  interest  In 
the  land,  then,  as  his  rights  are  created  by 
the  statutes,  they  must  be  governed  by  their 
provisions,  whether  they  are  hard  or  leni- 
ent." The  same  doctrine  obtains  in  hutch" 
ings  y.  Law,  82  U.  8.  15  Wall.  77,  21  L.  ed. 
82.  There  it  was  held  that  a  psrty  by  mere 
settlement  upon  lands  of  the  united  States, 
with  a  declared  intention  to  obtain  a  title  to 
the  same,  under  the  pre-emption  laws,  does 
not  thereby  acquire  such  a  Tested  interest  la 
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the  premises  as  to  deprive  oonj^ress  of  the 
power  to  devise  it  by  a  grant  to  another 
party  ;  that  the  power  of  regulation  and  dis- 
position over  the  lands  of  the  United  Suites, 
conferred  upon  congress  by  the  constitution, 
only  ceases  under  the  pre-emption  laws  when 
all  the  preliminary  acts  prescribed  by  those 
laws  for  the  acquisition  of  the  title,  includ- 
ing payment  of  the  price  of  the  land,  have 
been  performed  by  the  settler ;  that  the  leg- 
islation thus  adopted  for  the  benefit  of  set- 
tlers was  not  intended  to  deprive  congress  of 
the  power  to  make  any  other  disposition  of 
the  lands  before  they  are  offered  lor  sale,  or 
to  appropriate  them  to  any  public  use.  In 
CamjSkiU  V.  Wads,  182  U.  S.  84,  88  L.  ed. 
240,  it  was  held  that  the  statutes  of  the  state 
of  Texas  providing  for  the  sale  of  a  portion 
of  the  vacant  and  unappropriated  public 
lands  of  the  state  did  not  appear  to  confer 
upon  a  person  making  application  under 
them  for  survey  of  a  part  of  said  lands,  and 
paying  the  fees  for  filine  and  recording  the 
same,  a  vested  interest  ui  such  lands  which 


could  not  be  impaired  by  the  snbaeqiieiit 
withdrawal  of  them  from  sale  under  the  pro- 
visions of  the  later  statute ;  and  the  doctrine 
of  Frubie  ▼.  Whitney  and  EtUMngi  ▼.  Lorn 
was  reaffirmed.  It  seems  to  us  that  under  all 
authority,  as  well  as  on  principles  of  sound 
public  policy,  it  must  be  decided  that  the 
respondent  obtained  no  vested  righta  under 
the  Act  of  March  26,  1890,  and  that  the  Act 
of  March  9,  1898,  should  not  be  construed  aa 
an  impairment  of  any  contract  between  the 
state  and  the  parties  who  are  privileged  to> 
purchase  under  the  provisions  of  the  act. 

All  the  other  questions  raised  in  the  brief 
are  decided  against  the  contention  of  respond- 
ent. 

Thsjw^^ment  mU  thertfan  he  m&ned,  and 
the  cause  remanded  to  the  lower  court,  with 
instructions  to  sustain  appellant's  demumr 
to  respondent's  complaint 

Andera*  Stllea*  Hoyt*  and  Socitl.  JJ.^, 

concur. 
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Dooly  BLOCK  et  al.,  Beipta,, 

V, 

SALT  LAKE  RAPID  TRANSIT  CO.,  Appi. 
(9  (Jtab,  8L) 

1.  The'g^aAtees  of  lota  mider  the  town 
eite  act  of  eong^reea  bave  the  rigrht  and  pri- 
vtleve  to  have  a  street  on  wbich.the  lots  abut 
forever  kept  open. 

8.  The  righta  ofabvttlng^  owners  to  use 
a  street  as  a  means  of  access  to  their  lots  and 
for  Uff bt  and  air  la  the  same  where  the  fee  of  the 
street  ts  held  by  a  city  in  trust  for  the  use  of  the 
public  as  where  the  fee  is  owned  by  the  abutting 
owners. 

8*  The  le^alatiire  In'deleg^ttiig^  power 
over  streets  to  mmiielpal  corporations 
cannot  authorize  any  action  which  will  materially 
In^ire  the  property  of  abutters  Id  the  right  of  ac- 
cess to  their  pniperty,  and  to  light  and  air. 

4.  If  the  construction  of  an  additional 
track  for  a  street  railway  company 
would  be  an  unnecessary  obstruction  to  and  in- 
terference *vith  the  ordinary  use  of  the  street, 
and  the  track  privileges  of  an  existing  railroad 
company  are  sufficient  for  the  business  of  two  or 
more  companies,  they  should  all  be  obliged  to  use 
them  in  common. 

6*  An  injnnction  to  prevent  the  laying 
of  an  additional  track  for  a  street 
railroad  In  a  street  may  be  granted  to  abutters, 
where  ibe  track  would  constitute  an  unneces- 
sary interference  to  travel,  and  an  especial  Injury 
to  the  property  rights  of  abutters. 

6.  Findingrs  of  fact  in  a  chancery  case 
are  conclusive  in  the  appellate  court,  unless  they 


are  so  manlf eetly  erroneona  at  to  i 
some  oversight  or  mistake. 

auneS,18IMU 

APPEAL  bv  defendant  from  a  }ndnneQt  of 
the  District  Court  of  Salt  Lake  (S>ant7  fai 
favor  of  plaintiffs  in  an  action  brought  to  en- 
Join  defendant  from  laying  street  railway 
tracks  in  the  street  in  front  ot  plaintUI*8  prop- 
erty.   Affirmed. 

The  facta  are  stated  in  the  opinion. 

Meesre.  WUliams  A  Van  Cott  and  C.  B» 
Jack  for  appellant 

Meeere.  Bennett,  Marshall  A  Bradley 
for  respondents. 

Bartch,  •/.,  delivered  the  opinion  of  tha 
court: 

The  respondents  are  the  owners  of  certain 
lots  situate  in  Salt  Lake  City,  and  abuttinr 
on  Second  South  street,  between  Main  ana 
Second  West  streets.  Two  of  these  lots,  one 
on  the  north,  the  other  on  the  south,  aide  of 
Second  South  street,  are  one  block  west  of 
Main  street,  are  business  property,  and  at  the 
time  of  the  trial  of  the  cause  business  blocks 
were  being  erected  thereon.  The  coniplaint, 
in  substance,  charges  that  the  plaintiffs  were 
respectively  the  owners  of  that  portion  of  the 
street  which  lies  between  the  center  line 
thereof  and  the  front  line  of  the  said  lota, 
subject  only  to  the  ordinary  use  of  tlie  public 
for  the  purposes  of  travel ;  that  the  plaintiffs 
are  entitled  to  the  free  and  unobstructed  use 


N<rrs.— The  above  case  to  In  Une  with  a  marked 
tendency  manifest  In  the  later  cases  to  aboltoh  the 
distinction  formerly  maintained  as  to  the  rl^bls  of 
abutting  owners  when  the  fee  of  the  highway  was 
Id  them  and  when  it  was  in  the  public.  See  Aben- 
droth  V.  Manhattan  B.  Go.  122  N.  Y.  1, 11  L.  B.  A. 
CB4* 
24  L.  R.  A. 


As  to  injury  to  abutter's  easements  by  rallroada 
in  streets,  see  note  to  EKcrer  v.  New  York  Cent.  St 
H.  R.  R.  Co.  (N.  Y.)  U  L.  K.  A.  881. 

As  to  what  use  of  a  street  or  highway  const!  tutea 
an  additional  burden,  see  note  to  Western  R.  of 
Alabama  r.  Alabama  Graud  Trunk  B.  Co.  (Ala.)  It 
Lb  B.  A.  474 
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of  the  street  as  a  means  of  access  to  the  said 
premises ;  that  by  authority  of  Salt  Lake  City 
the  Salt  Lake  City  Railroad  Com  pan  v  con- 
structed on  that  street  a  double- tract  railroad, 
with  wires,  poles,  and  other  appurtenances 
necessary  to  operate  the  same  with  electric 
power :  that  the  same  was  being  so  operated, 
and  afforded  all  necessary  means  and  con- 
venience to  persons  who  might  have  occasion 
to  travel  on  street  railroads;  that  telexraph 
and  telephone  lines,  and  wires  and  poles  for 
electric  light,  had  been  constructea  on  the 
street  and  that  by  reason  of  the  several  uses 
with  which  it  .had  thus  been  burdened  the 
ordinary  use  thereof  for  public  travel  and 
ingress  and  egress  to  the  several  premises  had 
become  impeded  and  embarrassed ;  that  on 
the  6th  day  of  May,  1890,  and  after  the  said 
street  had  been  burdened  as  aforesaid,  Sail 
Lake  Citv,  b^  its  council,  granted  the  de- 
fendant herein  authority  to  construct  and 
operate,  by  electric  power,  a  street  railroad 
on  said  street  from  First  East  to  Seventh 
West  street ;  that  because  of  the  obstructions 
already  existing  thereon,  and  because  another 
railroad  was  not  necessary  for  public  con- 
venience, the  resolution  granting  the  fran- 
chise to  the  defendant  was  unreasonable  and 
void ;  that,  in  pursuance  of  the  authority 
thus  granted,  the  defendant  commenced  the 
construction  of  a  rai4road,  and  threatened  to 
complete  the  same  unless  restrained ;  and  that 
another  railroad  constructed  thereon  with  its 
equipments  and  operation,  in  addition  to  the 
already  burdened  condition  of  the  street, 
would  neatly  depreciate  the  value  of  the 
plaintiff's  property,  and  injure  its  convenient 
use  and  enjoyment.  The  defendant,  in  its 
cross- complaint,  in  substance  alleges  that  it 
owns  and  operates  various  lines  of  street 
railroads  in  the  city  and  remote  parts  there- 
of, and  in  densely  populated  localities  in  the 
eastern  portion  of  the  city ;  that  for  public 
convenience  it  should  have  a  line  through  the 
business  portion  of  the  city,  to  connect  with 
railway  aepots  and  other  parts  of  the  city 
lying  west  of  Main  street ;  that  defendant  had 
no  franchise  connecting]:  its  eastern  lines  with 
the  westPm  portion  of  the  city  through  the 
business  part  thereof,  except  the  one  on 
Second  South  street ;  and  that  in  the  granting 
of  franchises  the  citv  has  denied  the  ri^ht  to 
parallel  existing  lines  except  in  this  in- 
stance. The  trial  court,  in  substance,  found 
the  above  allegations  of  the  plaintiffs  and 
defendant  to  be  true,  and,  among  other  things, 
found  as  facts  that  the  paint  iff  s  are  the  owners 
of  equitable  easements  in  fee  of  rights  of 
access,  ingress,  and  egress  to  their  respective 
lots  in  front  thereof  in  the  street,  and  entitled 
to  the  free  and  unobstructed  use  of  that  por- 
tion of  said  street  as  a  means  of  access,  such 
easements  ext-ending  along  the  street  from  the 
fifst  north  and  south  street  east  of  said  lots 
to  the  first  north  and  south  street  west  of  such 
lots,  the  same  being  subject  to  the  ordinary 
use  of  the  street  bv  the  public  -,  that  the  fee 
of  the  street  is  in  Salt  Lake  City,  in  trust  for 
street  uses  proper ;  that  prior  to  the  granting 
of  said  franchise  by  the  city  there  were  con- 
•tructed  and  in  operation  on  that  street  a 
double-track  street  railroad,  telecrraph  and 
telephone  lines,  wires  and  poles  for  electric 
ML.R.A. 


lighting,  and  the  street  had  already  become 
greatly  obstructed,  and  access  to  plaintiff's 
property  impeded  and  embarrassed  ;  that  be- 
cause of  the  obstructions  already  existing 
upon  the  street  the  resolution  attempting  to 
grant  the  franchise  to  the  defendant  was  un- 
reasonable and  void :  that  the  two  tracks  in 
operation  on  said  street  were  sufficient  to 
satisfy  the  demands  of  public  convenience, 
and  there  was  no  necessity  for  a  third  track ; 
that  its  construction  would  greatly  depreciate 
the  value  of  plaintiffs*  property,  interfere 
with  its  convenient  use  and  enjoyment,  and 
they  would  thereby  suffer  irreparable  damage ; 
''that  Salt  Lake  Citv.  in  granting  the  fran- 
chise  to  defendant,  aid  not  act  within  its  law- 
ful authority,  nor  exercise  reasonable  discre- 
tion for  the  best  interests  or  convenience  of 
the  public;  that  the  two  tracks  were  con- 
structed cmd  are  being  operated  in  front  of 
said  lots  by  the  Salt  Lake  City  Kailroad^Com- 
pany.  and  are  sufficient  to  permit  the  passage 
of  all  street- cars  necessary  for  public  con- 
venience, and  between  the  third  track,  pro- 
posed to  be  constructed,  and  the  sidewalk 
there  would  not  remain  sufficient  space  for 
the  onlinary  traffic  of  the  street,  free  from 
unreasonable  obstructions ;  that  the  defendant 
has  electric  street-car  lines  in  operation  in 
the  eastern  and  western  portions  of  said  city, 
but  has  no  other  connecting  line  or  franchise 
except  the  one  on  said  Second  South  street 
passing  through  the  business  portion  of  the 
city,  or  reaching  the  depots  of  the  several 
steam  railroads,  such  connecting  line  beinc 
of  great  importance  to  the  defendant,  ana 
necessary  for  the  public  travel ;  that  the  de- 
fendant company  and  the  Salt  Lake  Citv 
Railroad  Company  can  operate  both  of  the(r 
railways  together  by  means  of  the  two  tracks 
of  the  last- mentioned  company  now  on  that 
street,  which  tracks  afford  sufficient  privileges 
for  all  the  cars  operated,  or  necessary  to  be 
operated,  by  both  companies,  for  public  travel 
and  convenience;  ana  that  the  construction 
and  maintenance  of  a  third  track  would  be 
an  unnecessary  obstruction  and  interference 
with  the  ordinary  use  of  the  street,  and  the 
means  of  access  to  plaintiffs*  premises  would 
be  unreasonably  and  materially  abridged  and 
injured.  Upon  this  state  of  facts  the  trial 
court  granted  an  injunction  perpetually  re- 
straining the  defendant  from  constructing  and 
operating  a  third  track  on  said  Second  South 
street.  The  defendant  moved  the  court  for 
a  new  trial  upon  the  following  grounds: 
First.  "Insufficiency  of  the  evidence  to  jus- 
tify the  findings  of  the  court  and  decree  in 
said  case,  and  that  the  same  were  against 
law."  Second.  ** Errors  in  law  occurring  at 
the  trial,  and  excepted  to  by  the  defendant.  ** 
From  the  order  overruling  this  motion  the 
defendant  appealed  to  this  court. 

This  leads  to  the  inquiry  as  to  whether  or 
not  the  construction  and  operation  of  the 
third  track  upon  that  street  by  the  defendant 
involves  the  taking  of  property  of  the  plain- 
tiffs, and  as  to  whether  the  city  council  of 
Salt  Lake  City  exceeded  its  limits  of  discre- 
tion and  authority  in  granting  the  franchise 
to  defendant.  The  plaintiffs  contend  that 
they  are  the  owners  in  fee  of  the  lots  above 
mentioned  abutting  on  Second  South  street^ 


611 


Utah  Bufbbmb  Court. 


JUH% 


and,  as  sncb  abutting  owners,  tbey  are  en- 
titled to  so  much  of  the  bed  of  the  street  as 
lies  immediately  in  fron^  of  the  lots  i&od  to 
the  center  of  the  street,  on  which  Uie  proposed 
third  track  is  to  be  built,  subject  only  to  the 
on  I  i  nary  ise  of  the  same  for  the  purposes  of 
public  travel,  and  that  tliey  are  entitK.l  to 
the  use  of  said  street,  free  from  unreasonable 
obstructions,  as  a  means  of  access,  li^ht,  and 
air  to  tlieir  preiniaes.  The  defendant  main- 
tains that  tlie  fee  of  said  street  is  nested  in 
tt.e  corporation  of  Salt  Lake  City,  and  that 
plaintiffs  have  no  property  therein,  but  are 
only  entitled  to  the  use  thereof  in  common 
with  the  people  of  the  city.  The  plaintiffs 
admit  that  the  fee  is  in  the  city,  in  trust, 
however,  for  street  uses  proper,  and  subject 
to  tlie  equitable  easements  in  fee  of  abutters. 
The  lots  and  street  in  question  are  a  part  of 
a  larger  tract  entered  under  section  2387  (U. 
8.  Kev.  Stat.),  which  provided  that  the  cor- 
pomte  authorities  might  enter  any  portion  of 
the  public  lauds  settled  upon  and  occupied 
as  a  town  site,  *^  in  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof,  accord- 
ing to  their  respective  Interests."  Plaintiffs' 
lots  were  represented  on  the  original  plat  of 
Salt  Lake  City  as  fronting  Second  South 
street,  which  was  platted  in  said  plat,  and 
when  they  were  purchased  under  the  forms 
prescribed  by  the  town  site  act  the  grantees 
secured  the  right  and  privilege  to  have  the 
street  forever  kept  open.  When  land  is  set- 
tled upon  and  occupied  as  a  town  site,  and 
lots  are  sold,  the  right  of  way  over  the  streets 
in  front  of  such  lots  is  an  appurtenance  of 
necessitv,  and  it  requires  no  special  grant  in 
the  deed.  Ashby  v.  Ilall,  119  U.  8.  520,  80 
L.  ed.  469 ;  Salisbury  ▼.  Andrew,  128  Mass. 
886. 

The  rights  of  access,  light,  and  air  consti- 
tute the  principal  values  of  such  property, 
and  it  must  be  presumed  that  when  lots  are 
■old  the  grantees  purchase  them  with  a  view 
to  the  advantages  and  benefits  which  attach 
to  them  because  of  these  easements.  The 
right  of  the  grantee  to  their  use  is  precisely 
the  same  as  his  right  to  the  property  itself. 
Such  privileges  are  easements  in  fee,'— incor- 
poreal hereditaments,— and  form  a  part  of  the 
estate  in  the  lots.  They  attach  at  the  time 
the  land  is  platted  and  the  lots  are  sold,  and 
will  remain  a  perpetual  incumbrance  upon 
the  land  burdened  with  them.  It  follows 
that,  when  land  is  platted  by  the  owner  of 
the  soil,  and  lots  sold,  bounded  by  a  street 
dasignated  and  marked  on  the  plat,  the 
grantee  acquires  a  right  to  the  street  in  front 
of  the  premises  as  a  means  of  access.  1  Ilare, 
Const.  Law,  876;  Lewis,  Em.  Dom.  §  114; 
SUmt/  y.  JV'«o  Ttfrk  Elev.  R,  Cb.  90  N.  Y.  122, 
48  Am.  Rep.  146;  Wyman  v.  Kexo  York,  II 
WeaJ.  487;  Child  y.  Chanpell,  9  N.  Y.  248; 
Schulte  y.  yorth  Pacific  Transp.  Co.  50  Cal. 
692;  Denver  v.  Bayer,  7  Colo.  118. 

Nor  does  it  matter,  in  this  case,  that  the 
fee  is  in  the  city  in  trust  for  the  use  of  the 
public,  instead  of  in  the  abutting  owner  in 
trust  for  street  uses.  Equally  in  both  cases 
the  abutting  owners  are  entitled  to  the  use  of 
the  street  as  a  means  of  access  to  their,  lots, 
and  for  li^ht  and  air.  If  the  fee  is  in  the 
city,  the  rights  of  the  abutter  are  in  the  na- 
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ture  of  equitable  easements  in  fee;  if  in  the 
abutter,  they  are  in  their  nature  legal.  In 
either  case  the  abutters  liave  the  right  to  have 
the  street  kept  open  and  not  obstructed  so  as 
to  interfere  with  their  easements,  and  ma- 
terially diminish  the  value  of  their  property. 
When  the  lots  of  plaintiffs  were  sold  under 
the  town  site  act,  aboye  mentioned,  it  was, 
in  effect,  agreed  with  the  grantees  that  they 
were  entitled  to  the  use  of  the  street  as  a 
means  of  ingress,  egress,  light,  and  air. 
These  rights  were  inducements  to  purchasers, 
became  a  part  of  the  purchase,  are  appur- 
tenances to  the  land  which  cannot  be  so  em- 
barrassed or  abridged  as  to  materially  inter- 
fere with  its  proper  use  and  enjoyment,  and 
they  are,  in  effect,  propertjr  of  which  the 
owners  cannot  be  deprived  without  due  com- 
pensation. By  implication,  at  least,  the 
grantees  also  assumed  additional  burdens,  for 
they  must  contribute  of  their  own  funds  for 
the  expense  of  sewer,  gas,  and  water  connec- 
tions, and  as  well  towards  the  cost  of  side- 
walks, paying,  and  sprinkling  in  front  of 
their  lots.  These  are  expenditures  which  de- 
volve upon  them  as  abutting  owners,  and,  in 
addition  to  the  relation  of  their  lots  to  the 
street  give  them  a  special  interest  in  the 
street  in  front  of  their  premises,  distinct  from 
that  of  the  public  at  larsre.  Assuming  such 
burdens,  they  may  of  ri'gbt  make  any  and  all 
proper  uses  of  the  street,  subject  to  proper 
and  reasonable  municipal  control  and  police 
regulations.  Lewis,  Era.  Dom.  §  115;  9 
Dill.  Mun.  Corp.  4th  ed.  §§  556a,  5566;  Me- 
Qvaid  y.  Portland  d  V.  R,  Co,  18  Or.  237 ; 
ITaynes  y.  Thofnas,  7  Ind.  88;  SUfry  v.  Hem 
York  Elev,  R.  Co.  iupra. 

The  right  of  municipalities  to  grant  fran- 
chises to  private  corporations  for  the  con- 
struction and  opemtion  of  street  railways, 
when  empowered  by  the  legislature  so  to  do, 
is  not  now,  it  seems,  an  open  question,  al- 
I  though  streets  were  originally  not  designed 
'  for  that  purpose,  but  were  mostly  confined 
to  the  right  of  public  travel  in  the  ordinary 
modes.  Enlightened  public  policy,  advanced 
civilization,  and  a  desire  to  subserye  public 
interest,  have  induced  courts  to  become  more 
lax  in  the  enforcement  of  strict  technical 
rules  and  principles  in  this  regard,  and  it  ap- 
pears now  to  be  well  settled  by  judicial  au- 
thority that  a  reasonable  portion  of  a  street 
may  be  deyoted  for  the  purposes  of  a  street 
railway,  and  that  such  is  a  proper  use  of  the 
street. 

Counsel  for  appellant  contend  that,  subject 
to  special  constitutional  restrictions,  the  leg- 
islature has  plenary  power  oyer  all  public 
ways  and  streets.  If  this  position  be  tenable, 
then,  in  the  absence  of  special  constitutional 
restrictions,  the  legislature  may  authorise 
municipalities  to  devote  the  entire  width  of 
a  street  to  railroad  uses,  regardless  of  the 
property  rights  of  abutting  owners,  without 
compensation  for  injury  to  their  property. 
This  theory  does  not  appear  to  be  sustained 
by  the  authorities.  The  legislature  may 
delegate  power  over  streets  to  municipalities, 
but  in  doing  so  it  must  recognize  the  prop- 
erty rights  of  priyate  indiyiduals.  Jud^ 
Dillon,  in  his  work  on  Municipal  Corpora- 
tions (yol.  d,  S  666a),  ipeaking  of  the  natoie 
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of  streets,  and  legislative  control,  sajs: 
''Public  streets,  squares,  and  commons,  un- 
less tbore  be  some  special  restriction  when 
the  same  are  dedicated  or  acquired*  are  for 
the  public  xit^e,  and  tbe  use  is  none  tho  less 
for  tbe  public  at  large,  as  distinguished  from 
the  municipality,  because  they  are  situate 
within  tbe  limits  of  the  latter,  and  because 
tlie  legislature  may  have  given  the  super- 
vision, control,  and  regulation  of  them  to 
the  local  authorities.  The  legislature  of  the 
state  represents  the  public  at  large,  and  has, 
in  the  absence  of  special  constitutional  re- 
strain t,  and  subject  (according  to  the  weight 
of  more  recent  Judicial  opinion)  to  tbe  prop- 
erty rights  and  easements  of  abutting  owners, 
full  and  paramount  authority  over  all  public 
ways  and  public  places. "  It  wil  1  be  observed 
that  the  learned  author  distinctly  recognizes 
"  the  property  rights  and  easements  of  abut- 
ting owners,^  and,  subject  to  these,  the  leg- 
islature "has  full  and  paramount  authority 
over  all  public  ways  and  public  places.^ 
Up  to  within  a  comparatively  recent  date,  the 
current  of  Judicial  opinion  drew  a  distinc- 
tion between  cases  wbere  the  fee  was  in  the 
abutting  owner,  subject  to  street  uses  proper, 
and  tbo^  where  the  fee  was  in  the  manici- 
pality  in  trust  for  tlie  use  of  the  public.  In 
the  latter  class  of  cases  it  was  uniformly  held 
that  tbe  power  of  the  legislature  to  authorize 
the  construction  of  a  railroad  On  the  atreet  of 
a  city  was  paramount,  and  that  it  could  del- 
egate such  power  to  the  local  authori  ties.  Of 
the  exercise  of  this  power  the  abutting  owner 
oould  not  complain,  and  had  no  right  to  com- 
pensation for  injury  to  his  easement  caused 
by  the  appropriation  of  the  street  to  such 
purposes.  In  tbe  former  class  of  cases  he  was 
entitled  to  compensation  for  the  injury  sus- 
tained by  such  appropriation.  The  case  of 
2ndianapoli9,  B.  d  W.  B.  Co.  v.  Hartley,  67 
111.  489,  16  Am.  Rep.  624,  supporta  this 
view.  Mr.  Jtutiee  Scott,  in  deciding  the 
case,  said:  "A  distinction  has  been  taken 
where  the  municipality  granting  the  right  to 
lav  the  track  owns  the  fee  in  the  streets,  and 
where  the  fee  remains  in  the  abutting  owner, 
and  it  seems  to  us  that  it  rests  on  sound 
principle,  and  is  supported  by  the  highest 
authority."  That  case  was  decided  in  Jan- 
uary, 1878,  and  such,  it  must  be  conceded, 
was  the  weight  of  authority  at  that  time. 
Then  the  cases  turned  upon  the  question 
whether  the  fee  was  in  the  public  or  in  the 
abutter,  in  many  of  them  without  close  in- 
quirv  as  to  the  exact  limitation  of  the  fee: 
and  it  was  almost  universally  held  that  if  the 
fee  was  in  the  abutter,  the  legislature  could 
not  authorize  a  private  corporation  to  con- 
struct a  railroad  on  a  public  street  without 
compensation  to  the  abutter,  and  likewise  it 
was  almost  universally  held  that,  if  the  fee 
was  in  the  public,  the  legislature  could  au- 
thorize the  street  to  be  used  for  such  purpose 
without  compensation  to  him.  Since  then 
the  whole  subject  has  undergone  deliberate 
reconsideration,  and  the  weight  of  recent 
Judicial  decision  seems  to  abrogate  the  dis- 
tinction and  treat  the  easements  of  abutting 
owners,  as  property  rights  forming  part  of  the 
estate  in  the  property,  except  in  cases  where 
tbe  public  owns  the  absolute  fee  of  the  street 
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and  the  fee  is  not  limited  to  street  uses  prop- 
er. In  such  cases  the  tendency  is  still  t9 
hold  that  the  legislature,  in  the  absence  of 
special  constitutional  restraint,  may  au- 
tuorize  a  railroad  company  to  use  the  street 
of  a  city  for  its  roadbed  without  ccmpensatioii 
to  tho  abutter.  It  mi^ht  be  observed,  how- 
ever, that  even  in  this  class  of  cases  there 
seems  to  be  no  Just  or  satisfactory  reason  wiiy 
such  a  use  of  a  street,  which  is  specially- 
beneficial  to  the  grantee  of  the  franchise,  and 
causes  a  special  injury  to  the  abutter,  should 
be  within  the  absolute  control  of  the  legis* 
lature,  without  regard  to  tho  property  righte 
of  the  abutting  owner.  Speaking  of  the 
nature  of  public  streets  and  of  the  rights  of 
the  abutter  and  of  the  public,  Judge  uiUoih 
(Mun.  Corp.  §  656a),  observes:  ''The  full 
conception  of  the  true  nature  of  a  publio 
street  in  a  city,  as  respects  the  rights  of  the 
public  on  the  one  hand  and  the  rights  of 
the  adjoining  owner  on  the  other,  has  been 
slowly  evolved  from  experience.  lthasl)een 
only  at  a  recent  period  in  our  legal  history 
that  these  two  distinct  rights  have,  separately 
and  in  their  relations  to  each  other,  come  to 
be  understood  and  defined  with  precision. 
The  injustice  to  the  abutting  owner  arising 
from  tbe  exercise  of  unrestrained  legislative 
power  over  streete  in  cities  was  such  that  the 
abutter  necessarily  sought  legal  redress,  and 
the  discussion  thence  ensuing  led  to  a  uioie 
careful  ascertainment  of  the  nature  of  streets, 
and  of  the  rights  of  the  adjoining  owner  in 
respect  thereof.  It  was  seen  that  he  had,  in 
common  with  the  rest  of  the  public,  a  right 
of  passage.  But  it  was  also  further  seen  that 
he  had  rights  not  shared  by  the  public  at 
large,  special  and  peculiar  to  himself,  and 
which  arose  out  of  the  very  relation  of  his 
lot  to  the  street  in  front  of  it ;  and  that  these 
rights,  whether  the  bare  fee  of  the  street  waa 
in  tbe  lot  owner  or  in  (he  city,  were  righta 
of  property,  and,  as  such,  ought  to  be,  and 
were,  sacred  from  legislative  Invasion  as  bia 
right  to  the  lot  itself."  In  support  of  thia 
view  of  the  question  he  cites,  among 
numerous  other  cases,  8tory  v.  New  York  BXev. 
B.  Go.  ittpra,  which  is  the  leading  recent 
case  in  New  York  on  this  subject.  In  thi 
case  Justice  Danforth,  after  an  elaborate  and 
exhaustive  review  of  the  authorities,  con- 
cludes: ''In  whatever  way,  therefore,  we 
view  the  plaintiff's  case,  the  result  is  the 
same, — a  ri^ht  of  property  in  the  street,  with 
which,  until  properly  appropriated  and  com- 
pensation made,  tbe  oefendant  cannot  in- 
termeddle. "  2  Dill.  Mun.  Corp.  §  704 ;  Lahr 
V.  Metropolitan  Elev.  B.  Co.  104  N.  Y.  268 ; 
Florida  Sout/iem  B.  Co.  ▼.  Brown,  28  Fla. 
104 ;  Mahady  v.  Bushtoiek  B.  Go.  91  N.  Y. 
148,  48  Am.  Rep.  661 ;  Burlington  d  M.  K 
B.  Co.  V.  Beinhackle,  15  Neb.  279 ;  Cincin^ 
nati  d  8.  G.  A.  B.  Go.  v.  Gummineville,  14 
Ohio  St.  523;  New  York  Elev.  B.  Co.  v.  Fifth 
Nat.  Bank  of  Net9  York,  185  U.  S.  4^3.  :U 
L.  ed.  232;  St.  Paul  <t  P.  B.  Go.  v.  Scliur- 
mner,  74  U.  S.  7  Wall.  272,  19  L.  ed.  74; 
Tlieohold  V.  Louisville,  N.  0,  db  T.  B.  Co.  66 
Miss.  279,  4  L.  R.  A.  789. 

In  this  case  the  learned  court  found  that 
the  fee  of  Second  South  street  is  in  Salt  Lake 
City,  in  trust  for  street  uses  proper ;  and  of 
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tills  appellant  does  not  complain.  There- 
fore, under  the  law  as  applied  to  this  class 
of  cases,  plaintiflFs  have  property  rights  in 
the  street  in  front  of  their  lots,  and  the  street 
is  not  subject  to  the  absolute  control  of  the 
legislature,  nor  can  the  legislature  confer 
such  control  upon  the  city  council.  While 
the  legislature  can  authorize  municipal  au- 
thorities to  permit  private  corporations  to 
construct  and  operate  street-railway  lines 
upon  the  street,  the  authority  thus  conferred 
must  be  exercised  within  the  limits  of  rea- 
sonable discretion,  and  not  so  as  to  materially 
injure  the  proi)erty  of  abutters.  And  this 
leads  to  a  consideration  of  the  power  exer- 
cised in  this  case.  Did  the  city  council,  in 
granting  the  franchise,  act  within  the  scope 
of  its  authority,  and  with  a  reasonable  exer- 
cise of  discretion?  Section  840,  1  Comp. 
Laws  Utah,  1888,  authorizes  Salt  Lake  City 
as  follows:.  "To  exclusively  control,  reg- 
ulate, repair,  amend,  and  clear  the  streets," 
etc.,  *f  and  open,  widen,  straighten,  or  vacate 
streets,"  etc.,  ''and  prevent  the  incumbering 
of  the  streets  in  any  manner,  and  protect  the 
same  from  any  encroachment  ana  injury." 
If  **to  exclusively  control  the  streets"  were 
taken  alone  and  construed  literally,  it  might 
confer  plenary  power,  and  then,  if  this  were 
not  subjected  to  judicial  control,  the  abutting 
owners  could  have  no  redress,  though  the  in- 
Jury  to  their  property,  caused  by  acts  of  the 
city  council,  might  be  very  great,  but  it  is 
also  provided  to  *^prevent  incumbering  of  the 
streets  in  any  manner,  and  to  protect  the  same 
from  any  encroachment  and  injury ;"  and  this 
is  just  what  respondents  ask  for  In  this  case. 
It  is  apparent  from  this  section  that  the  legis- 
lature intended  to  confer  no  power  that  would 
injuriously  affect  the  property  rights  of 
abutting  owners.  Subdivision  6,  §  889,  Id., 
referring  to  the  powers  of  Salt  Lake  City, 
provides:  "To  direct  and  control  the  loca- 
tion of  railroad  tracks  and  depot  pounds 
within  the  city,  and  regulate  or  prohibit  the 
use  of  locomotive  engines  thereon,  and  may 
reauire  the  cars  to  be  used  within  the  in- 
habited portions  thereof  to  be  drawn  or  pro- 
pelled by  other  power  than  that  of  steam." 
This  is  the  statute  law  of  this  territory, 
relied  on  by  counsel  for  appellant,  as  ap- 
plicable to  this  case.  Construed  in  the  light 
of  reason  and  justice,  these  enactments  do  not 
authorize  the  city  council  to  grant  a  railroad 
franchise  if  the  construction  of  the  road  will 
injure  and  materially  depreciate  the  value  of 
the  property  of  abutters.  When  the  railroad 
company  has  obtained,  under  the  law  of 
eminent  domain  or  otherwise,  in  cases  where 
the  streets  are  already  burdened  to  the  extent 
that  natural  justice  will  allow,  a  right  of 
way,  then  the  council  has  the  power  ''to 
direct  and  control"  the  location  of  the  tracks. 
According  to  the  evidence,  as  appears  from 
the  record  in  this  ease.  Second  south  street 
is  one  of  the  principal  business  streets  run- 
ning east  and  west,  and  at  the  date  of  the 
granting  of  the  fanchise  to  the  defendant  and 
of  the  trial  of  the  cause  there  were  in  opera- 
tion upon  that  street  two  railroad  tracks, 
which  were  located  in  the  center  of  the  street, 
with  a  line  of  poles  between  them.  There 
were  also  many  electric  light,  telegraph,  and 
telephone  poles  placed  in  line  on  each  side 
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of  the  street  about  four  feet  from  the  side- 
walk, and  on  these  poles  were  stretched  nu- 
merous electric  wires.  The  two  tracks  in 
operation  were  constructed  with  T  rails, 
which  project  several  inciies  above  the  sur- 
face of  the  street,  and  render  the  crossing  of 
the  tracks  with  vehicles  difficult  and  dan- 
gerous, the  street  not  being  paved.  The  ap- 
pellant proposed  to  construct  its  track  in  a 
similar  way  on  the  north  side  of  the  present 
tracks,  and  to  erect  additional  poles,  which 
would  still  further  obstruct  the  ordinary 
travel,  and  render  the  respondents'  property 
less  accessible  for  business  purposes.  The 
tracks  already  upon  said  street  afford  ample 
facilities  to  run  all  the  cars  necessary  for 
public  convenience ;  and  the  construction  of 
the  thfrd  track  would  be  a  serious  impedi- 
ment to  the  ordinary  mode  of  travel,  as  it 
would  not  leave  sufficient  space  between  the 
outside  rails  and  the  gutter  for  vehicles  to 
pass  each  other  with  sau;ty.  Where  the  track 
privileges  of  one  company  on  a  city  street 
arc  sufficient  for  the  business  of  two  or  more 
companies,  they  should  all  be  required  to 
use  them  In  common.  The  construction  of 
an  additional  track,  under  the  circumstances 
of  this  case,  would  be  an  unnecessary  ob- 
struction to  and  interference  with  the  ordinary 
use  of  the  street,  and  a  special  iniury  to  the 
property  rights  of  the  abutters,  and  on  proper 
application  a  court  of  chancery  may  grant 
in j uncti  ve  rel ief .  In  such  a  case  an  abutting 
owner  need  not  stand  by  and  see  his  property 
injured  without  having  any  means  of  redress. 
Dill.  Mun.  Corp.  g  661 ;  UHne  y.  New  York 
Ctnt  db  K  R,  k  Co,  101  N.  Y.  98,  54  Am. 
Rep.  661,  68  Am.  Rep.  128 ;  Ogden  Oity  JBL 
Ch,  V.  Ogden  Oity,  7  Utah,  207;  Pimd  ▼. 
Metropolitan  Elev.  R,  Co,  112  N.  Y.  186 ;  atorjf 
V.  New  York  Elev.  H.  Oo.  eupra. 

Counsel  for  appellant  insist  that  the  several 
findings  of  fact  to  the  effect  that  the  con- 
struction of  the  third  track  would  be  an  un- 
reasonable obstruction  of  the  street,  and  that 
the  granting  of  the  franchise  for  that  purpose 
by  the  city  council  was  unlawful,  and  an 
unreasonable  exercise  of  discretion,  are  not 
iustified  by  the  evidence.  There  appears  to 
be  some  conflict  in  the  evidence  on  this  point, 
but,  the  learned  judge  having  heard  the  evi- 
dence, and  having  had  the  opportunity  to 
observe  the  manner  and  bearing  of  the  wit- 
nesses while  testifying,  this  court  will  not 
disturb  the  conclusions  reached,  especlallr 
since  the  record  shows  them  to  be  fair  and 
logical  deductions  from  the  testimony.  Where 
a  case  is  tried  in  a  court  sitting  as  a  court  of 
chancery,  the  findings  of  fact  are  conclusive 
in  the  appellate  court,  unless  they  are  so 
manifestly  erroneous  as  to  demonstrate  some 
oversight  or  mistake.  WeUe  v.  WelU,  7  Utah, 
68;  Uuman  ▼.  McOormic,  12  Colo.  658;  Bee 
V.  VaU^,  29  Cal.  886 ;  GaryeU  ▼.  Oun,  16 
Cal.  567;  Coolidge  v.  SmitK  129  Mass.  564. 

The  record  reveals  no  material  error  com- 
mitted during  the  conduct  of  the  trial,  and 
we  are  of  the  opinion  that  the  act  of  tne  city 
council  of  Salt  Lake  City  granting  the  fran- 
chise to  the  appellant  was  unlawful,  as  be- 
ing an  unreasonable  exercise  of  discretioa, 
and  is  therefore  of  no  avail  to  it. 

The  judgment  is  affirmed, 

Kiner»  J.,  concurs. 
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MICHIGAN  BUPREMS  COURT. 


fane  J.  BEAK  et  al,.  Trustees  of  the  Church 
of  the  United  BrethreD  in  Christ,  at  Salem, 
Michigan, 

Aaron  HEASLEY  ei  aL,  AppU. 
(W  Mioh.  m^ 

!•  Tbe  eonstltiatioii  of  a  dhnreh  reeo^- 
nJxed  and  aoqnieaced  In  as  the  ori^anic 
law  of  the  ehnreh  for  more  than  fifty 
years  moat  be  held  to  have  bean  regularly 
adopted. 

8.  Aneweonstttiitionofaeharehtmak* 
In^  some  ehan^^  on  the  subjeet  of  in* 
Iknt  baptism*  the  washlnfr  of  feet  and  secret 
Bocietl'  a,  and  adding  a  provision  for  lay  deiega- 
%tlon  and  the  declaration  of  a  belief  in  "de- 
pravity,** '^Justification,**  'Yegeneration**  and 
^'adoption,**  **sanctifloatlon,**  and  eodless  **pun- 
Ishment,**  made  by  the  general  oonferenoe  of  a 
cburob  wtalcb  had  no  authority  to  change  the 
constitution.  Is  illegal,  aittaougta  these  matters 
had  been  previously  Included  In  tbe  discipline  of 
tbe  church,  which  the  general  conferenoe  bad 
power  to  change,  excepting  where  It  would 
change  the  confession  of  talth. 

8«  The  deeision  of  a  fgeneral  confer- 
enee*  whieh  is  the  fa%hest  tribunal  of 
a  ehnreh,  that  a  new  constitution  and  con- 
fession of  faith  have  become  tbe  fundamental 
belief  and  constitution  of  tbe  society.  Is  not  bind- 
ing upon  the  courts  where  It  is  clearly  shown 
that  the  fundamental  law  of  the  ohurcb,  requir- 
ing a  request  by  two  thirds  of  the  whole  society, 
before  a  change  in  the  constitution  can  be  made, 
has  not  been  compiled  with,  but  that  one  general 
conference  had  appointed  a  commission  to  pre- 
pare a  new  constitution  and  submit  it  to  a  vote 
of  tbe  church  and  a  succeeding  general  confer- 
ence declared  tbe  constitution  adopted  although 
the  affirmative  vote  of  the  church,  while  more 
than  two  thirds  of  the  members  voting,  was 
much  less  than  two  thirds  of  the  whole  society. 

4«  Members  of  a  church  who  adhere  to 
the  old  constitution  and  confession  of 
fiaith  although  constitutini^  a  small 
minority*  are  ^ntltlAd  to  the  church  property 
where  tbe  majority  by  revolutionary  action  have 
adopted  a  new  constitution  and  refuse  longer  to 
submit  to  the  organic  law  of  tbe  association. 

(Orvint,.J..dCiS0ntSi) 

(December  ts,  ISOU 

APPEAL  by  defendants  from  a  decree  of 
tbe  Circuit  Court  for  Allpgan  County 
which  granted  an  injunction  restruining  them 
from  interfering  with  tbe  property  beion^aring 
to  the  society  of  the  United  Bietbreo  in  Christ 
In  Salem,  Allegan  County,  Michigan.  Be- 
tersed. 
The  facta  are  stated  in  the  opinions. 


Mesgn,  Taeeart,  Wolcott  A  Ganson, 
with  Me9gn,  H.  H.  Pope  and  C.  R.  Wilkes. 

for  appellants: 

The  constitution  of  1841  was  the  valid,  or- 
ganic law  of  the  Church  of  tbe  United  Breth- 
ren in  Christ. 

Lamb  V.  Cain,  14  L.  R.  A.  618, 129  Ind.  486. 

In  Philomath  College  v.  Wyatt,  decided  by 
the  supreme  court  of  Oregon,  October  5,  1892, 
tbe  court,  in  passing  upon  this  question^ 
whether  the  constitution  of  1841  was  organic 
law,  says:  Tbe  Church  of  the  United  Breth- 
ren in  Christ  is  a  voluntary  uoiocorporated  re- 
ligious society.  The  validity  and  binding 
effect  of  the  constitution  .  .  .  of  a  volun- 
tary association,  as  respects  its  members,  rests 
upon  assent  actual  or  implied — " 

Citing  Protehett  v.  Sehaefer,  11  Phila.  16(J. 

'•The  members  having  agreed  to  these  terms, 
are  bound  by  tbem  if  they  do  not  conflict 
with  law  or  public  policy." 

Ihid.;  Hyde  v.  Woodt,  2  Sawy.  (J55;  Inna  v. 
Wylie,\  Car.  A  K.  257. 

Article  4  of  tbe  constitution  of  1841  reads: 
"There  shall  be  no  alteration  of  tbe  foregoing 
constitution,  unless  by  request  of  two  thirds  ox 
the  whole  society." 

Neither  the  word  "request"  nor  the  sentence 
of  which  it  is  a  pait  is  of  doubtful  meaning, 
and  so  subject  to  any  rule  of  practical  oon- 
structlon. 

Cooley,  Const.  Lim.  p.  70. 

Id  tbe  change  of  statutes  by  addition  of 
words  or  sentences,  the  lawmaker  is  presumed 
to  have  some  object  in  view. 
.  Strong  v.  DanitU,  8  Mich.  470. 

As  a  jurisdictional  step,  preceding  amend- 
ment, that  can  be  acted  upon  by  gen^^-nl  con- 
ference, tbe  framera  of  this  con&iiiution 
intended  to,  and  did,  require  that  such  amend- 
ment be  sought  ("requested**)  by  two  thirds  of 
the  "whole  societv  " 

This  "request"  of  two  thirds  of  the  "whole 
society"  must  be  obtained  before  legal  action 
or  amendment  is  made. 

Roberts  v.  Cottrdlville  Highway  Comn.  25 
Mich.  28. 

If  notice  were  required  of  an  amendment, 
notice  must  be  given. 

Rottmann  v.  fiartling,  22  Neb.  875. 

The  whole  object  of  the  constitutional  pro- 
vision is  evaded  and  perverted,  if  by  tbe  adop- 
tion of  a  certain  method  of  securing  a  request 
those  not  requesting  are  to  be  counted  as  re- 
questing, when  they  decline  so  to  do. 

To  call  a  thing  by  a  wrong  name  does  not 
change  its  nature. 

Burt  V.  Rattle,  81  Ohio  St.  130. 

To  "request"  is  one  thing;  to  "elect"  to 
"vote, "is  an  entirely  different  matter. 

W  here  the  constitution  of  a  corporation  pro- 
vides the  assent  of  a  certain  number  necessary 
to  do  business,  such  assent  must  be  obtained. 


Noxs.— Prior  decisions  in  this  series  upon  the 
affect  of  the  attempted  adoption  of  a  new  oonstl- 
tntion  by  tbe  Society  of  tbe  United  Brethren  In 
Christ  are  Lamb  v.  ObIo  (Ind.)  14  L.  R.  A.  618.  and 
ficbllcbter  v.  Keller  'Pa.)  »  L.  K.  A.  161.  both  of 
which  are  opposed  to  the  case  here  reported.  The 
UUfLA. 


oases  In  line  with  this  case  are  cited  In  the  oaaa 
either  by  counsel  or  court. 

Upon  the  general  question  of  the  authority  of 
dvH  courts  over  relierious  associations,  see  note  to 
Mount  Zion  Baptist  Church  v.  Whitmore  ilowa^  IS 
L.B.A.188L 


See  also  26  L.  R.  A.  68;  29  L.  R.   A.  476;  31  L.  R.  A.  141;  32  L.  R.  A.  838. 
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Ang.  A  A.  Priv.  Corp.  §  512;  Si.  Mary's 
Church  Carp.  7  Serg.  &  R.  630. 

Wbere  the  atatute  or  charter  requires  a  cer- 
tain number  of  peraoDS  to  be  present  to  traDs- 
act  business.  It  Is  held  they  must  all  be  so 
present,  and  if  not  their  action  is  invalid. 

Ang.  &  A.  PriT.  Corp.  §611;  Ex  parte 
RfHjeis,  7  Cow.  626. 

It  is  only  when  an  election  is  authorized  by 
law  that  electors  who  represent  the  state  or 
whole  people  are  bound  to  attend,  and  If  they 
do  not,  caanot  be  bound  by  the  expression  of 
those  who  do  attend. 

Wells  y.  Bain,  76  Pa.  89, 16  Am.  Rep.  663. 

Braden  v.  Siumpfi,  16  Lea,  681,  involved  the 
construction  of  a  coDstitutional  provisioa  pro- 
hlbting  a  division  of  the  county,  ''without  the 
consent  of  two  thirds  of  the  qualified  voters  in 
such  part  taken  off."  The  court  cited  BaiUdin 
V.  Loehhart,  1  Lea,  196;  Btuari  v.  Bair,  8 
Bazt.  141;  Combs  v.  l^umpUylX  Lea,  26,  and 
said  under  these  decisions:  "Positive  approval 
\>j  actual  vote,  and  no  mere  tacit  acquiescence 
with  the  results  of  election  by  those  not  voting," 
was  siiflicient. 

See  also  BawHns  v.  Carroll  County  Svprs. 
60  Miss.  736;  State  v.  Timme,  64  Wis.  818; 
Harsh  nan  v.  Bates  County,  92  U.  S.  669,  28 
L.  ed.  747;  Cass  County  v.  Johnston,  96  U.  8. 
860.  24  L.  ed.  416. 

Under  a  statute  requiring  "a  majority  of  the 
legal  voters"  to  be  favorable  to  the  opening  of 
establish r  ents  for  the  sale  of  refreshments  on 
Sunday  before  they  could  be  opened,  the  court 
thought  it  took  a  majority  of  all  legal  voters, 
not  simply  those  voting. 

State  V.  Winkelmeter,  86  Mo.  108.  So  also 
State  V.  fkiiterfiM,  64  Mo.  891. 

Where  a  law  provided  that  the  taxable  in- 
habitants by  a  "majority  vote,"  may  raise' 
money  for  railroad  purposes,  it  was  held  to 
mean  all  of  the  taxable  inhabitants,  not  a  major- 
ity of  those  voting. 

People  v.  Fort  Edward  Tnistees,  70  N.  Y.  28. 
See  also  State  v  Anderson,  26  Neb.  617;  Cdm, 
V.  Wickersham,  66  Pa.  184:  Enyart  v.  Hanoter 
Twp.  Trustees,  25  Ohio  St.  QlQiChestnuttooody. 
Hood,  68  III  182;  Bverett  v.  Smith,  22  Minn. 
68. 

Uoder  these  decisions,  in  general  or  special 
elections,  those  voting  are  sufficient  to  elect  or 
adopt  that  voted  for,  whether  an  official  or  a 
scheme  of  taxation.  The  doctrine  of  acquies- 
cence is  not  accepted,  however,  by  several  of 
the  cases. 

There  is  a  difference  between  an  election  bad 
by  such  a  society  as  that  represented  by  the 
United  Brethem  in  Christ,  and  by  a  county  or 
towosbip  municipality  or  other  election  than 
those  which  we  have  pointed  out. 

The  term  ''members  of  the  society"  or  "two 
thirds  the  whole  society,"  is  much  more  defin- 
ite, certain,  and  clear  than  "  a  majority  of  the 
electors,"  of  any  city  or  township. 

No  aiitbot^ity  existed  in  general  conference 
to  call  an  election  as  such,  and  such  action  is 
impliedly  prohibited  by  the  constitution. 

People  V.  Palmer,  91  Mich.  288. 

Hochreiter^s  App.,  98  Pa.  482,  holds  strictly  to 
the  binding  force  of  a  church  constitution  in 
its  provisions  for  amendment. 

When  a  conveyance  is  made  to  a  society  by 
name,  for  church  purposes,  the  purposes  and 
S4L.aA. 


uses  to  which  church  property  is  put  under  tbe- 
rules,  doctrines,  and  fundamental  law  of  sucb 
society  or  church  are  the  purposes  referred  to, 
and  such  \b  the  legal  presumption.  Th» 
authorities  are  ample  holding  the  name  suffi- 
cient to  carry  the  creed  into  a  trust 

MiUer  v.  Qable,  2  Denio,  648;  Mannix  v. 
PureeU,  2  L.  R  A.  758.  46  Ohio  St.  140;. 
Baker  v.  FaXes,  16  Mass.  494;  Austin  v.  Sear- 
ing, 16  N.  Y.  112,  69  Am.  Dec.  672. 

A  court  of  equity  will  enforce  a  trust  a» 
against  a  reli^ous  corporation  or  society,  where 
such  society  is  using  the  property  for  another 
and  different  purpose  than  ihat  to  which  it 
was  devoted. 

Boufden  v.  McLeod,  1  Edw.  Oh.  688,  6  L.  ed» 
267;  ScfinoTf's  App.  67  Pa.  188,  6  Am.  Rep. 
416;  McAuUy's  App.  77  Pa.  897;  Ken's  App. 
89  Pa.  Vl\  Sutter  v.  First  Reformed  Dutch 
Church  Trustees,  42  Pa.  503;  Kniskern  v. 
Lutheran  Churches  of  St.  John  d  6l  Peter,. 
1  Sandf.  Ch.  439,  7  L.  ed.  388. 

Civil  courts  will  not  revise  the  decisions  of 
churches  or  religious  associations,  upon  ecclesi- 
astical matters  relating  to  church  membership, 
management,  or  rules;  but  they  will  interfere 
with  such  associations  when  rights  of  property 
are  involved. 

Bird  V.  &.  Ma/ries  Church  of  Waterloo,  (5^ 
Iowa,  668:  Chase  y.  Cehney,  68  III.  509,  11  Am. 
Rep.96:  aHarav.  Stack.  90  Pa.  477;  Atty-Gen, 
V.  Oeerlings,  66  Mich.  667;  People  v.  ^'appa^ 
80  Mich.  485. 

Philomath  College  v.  Wyatt,  (Or.)  Oct  6, 
1892,  in  its  reasoning  and  argument  is  far  moie- 
satisfactory  than  that  of  Ijtmb  v.  Cain,  14  L. 
R.  A.  618. 129.  Ind.  486  See  also  Mount  Zioi^ 
Baptist  Church  v.  Whitmore,  18  L.  R.  A.  198, 
88  Iowa,  188. 

We  find  no  case  of  last  resort  except  Laml^ 
▼.  Cain,  supra,  where  the  adiudication  or 
action  of  a  church  tribunal  has  been  held  an. 
excuse  for  a  civil  tribunal  making  a  decree 
Justifying  an  abondonment  of  the  constitution 
of  such  society,  and  that,  where  property^ 
rights  were  involved,  the  court  could  not  com- 
pel parties  to  live  up  to  such  compact,  if  they 
would  enjoy  and  control  such  property. 

Watson  V.  Jones,  80  U.  S.  18  Wall  679. » 
L.  ed.  666;  Harmon  v.  Drdier,  1  Speers,  £q. 
87,  and  Dutch  Church  of  Albany  y.  Bradfford, 
8  Cow.  456,  do  not  so  hold,  but  only  contain 
dicta  from  which  it  may  be  claimed  such  con- 
clusion should  be  reached. 

There  are  many  cases  holding  ecclesiastical 
decisions  binding  when  they  involve  only 
church  rules  and  practices,  and  such  is  prob- 
ably the  general  rule,  and  including  these  are 
cases  where  the  right  of  removal  or  expulsion* 
of  pastor,  church  member,  or  church  official  ia 
Involved  atid  property  interests  or  rights  are 
not  directly  litigated. 

But  see  0*Hara  v.  Stack,  supra. 

To  the  same  effect  where  such  right  is  alone 
invblved,  but  holding  that  civil  courts  can  in- 
tervene where  property  rights  are  directly  in- 
volved in  the  suit,  are  Hochreiter's  App,  98  Pa. 
482;  Chase  v.  Cheney,  tupra.  See  not^tosame 
in  10  Am.  L.  Reg.  oy  Uhi^  Justice  Fuller,  of 
the  United  States  Supreme  Court;  Atty-Qen.  t. 
Oeerlings,  55  Mich.  fj67:  Bird  v.  Si,  Marifp^ 
Church  of  Waterloo,  62  Iowa.  668;  O^ffara  v. 
Stack,  90  Pa.  477;  Sutter  v.  First  Btforma^ 
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Ihiteh  Chureh  TnaieeB,  42  Pft.  606;  MeAuie^i 
App.  77  Pa.  897;  Kerr^s  App.  89  Pa.  97;  Bow- 
den  V.  MeLiod,  1  £dw.  Ch.  688,  6  L.  ed.  257; 
Ferraria  y.  VateonceUoi,  81  HI.  25;  Wilum  ▼. 
PrnbyUrian  Church  cf  8t,  John's  Island,  % 
Rich.  £q.  192;  Attff-Gen.  ▼.  Pearson,  8  Meriv. 
416;  People  v.  i^^ai^pa,  80  Mich.  485. 

There  are  many  cases  and  authorities  holding 
that  action  by  a  society  or  !U  tribunals,  in  vio- 
latioQ  of  church  constitution,  are  invalid,  and 
that  the  branch  of  church  adhering  to  the 
original  constitution,  not  lawfully  amended,  is 
the  church.    Amone  these  are— 

Bottmann  v.  HariUng,  22  Neb.375:  PhOomaih 
CoUege  v.  Wyait  (Or.)  Oct.  5.  1892;  Cooley, 
Const  Lim.  p.  78;  ffoe/ireiter^s  App.  93  Pa. 
482;  ikhnorfs  App,  67  Pa.  188,  5  Am.  Rep. 
415;  Winebrenner  v.  Colder,  43  Pa.  644; 
Mc Aniens  App.  supra;  Korr^s  App.  89  Pa.  97. 

Taft,  Circuit  Judge,  in  Brundage  y.  Dear- 
dot  f,  65  Fed.  Rep.  849.  says:  "The  new  and 
amended  constitution  changed  materially  the 
form  of  the  church  government." 

Those  voting  at  the  unauthorized  election 
bad  DO  power  to  represent  or  bind  those  who 
did  not  choose  to  vote.  Philomath  Codege  y. 
Wpatt,  supra;  Braden  ▼.  Stumph,  16  Lea,  581; 
Cooley,  Const  Lim.  5th  ed.  78. 

Messrs,  John  A*  McMahon  and  Loyal 
E«  Knappon,  with  Mesirs,  W.  B.  WilUams 
A  Boa*  for  appellees. 

MeChpath*  J.,  delivered  the  following 
opinion : 

I  agree  with  mv  Brother  Grant  that  the 
constitution  of  1841  was  a  valid  instrument, 
and  as  such  was  binding  upon  the  society. 
It  had  been  acquiesced  In,  recognized,  and 
accepted  as  the  fundamental  law  of  the  so- 
ciety for  nearly  fifty  years.  Can  there  be 
any  doubt  upon  this  record  that  the  majority 
has  proceeded  in  utter  disregard  of  the  plain 
provisions  of  that  constitution,  and  must  the 
constitution-abiding  members  of  this  society 
be  ousted  from  the  possession  of  property 
held  and  occupied  by  them,  and  devoted  to 
uses  contemplated  thereby?  This  is  the  is- 
•ue.  One  of  the  objects  of  the  constitution, 
as  expressed  by  that  instniment,  is  to  define 
the  powers  and  the  business  of  the  general 
conference.  Bv  that  instrument  that  body  is 
delegated  certain  powers.  subj«)ct  to  the  limi- 
tations and  restrictions  therein  prescribed. 
The  general  conference  is  ^iven  power  to 
make  or  repeal  any  rule  of  discipline,  but  it 
is  expressly  provided  that  no  rule  shall  be 
passed  **  to  change  or  do  away  with  the  con- 
fession of  faith  as  it  now  stands,"  or  that 
will  infringe  upon  the  rights  of  any  as  re- 
lates to  the  mode  of  baptism,  the  sacrament 
of  the  Lord's  supper,  or  the  washing  of  feet, 
or  that  will  deprive  local  preachers  of  their 
Totes  at  annual  conferences ;  and  it  is  ex- 
pressly provided  that  **  there  shal  1  be  no  con- 
nection with  secret  combinations,"  and  that 
"there  shall  be  no  alteration  in  the  forego- 
ing constitution,  unless  by  request  of  two 
thirds  of  the  whole  society. "  The  question 
to  be  determined  is  not  whether  the  action 
taken  is  or  is  not  included  within  the  scope 
of  scene ral  powers  conferred,  or  whether  the 
ail  lioricy  may  or  may  not  be  fairly  implied, 
or  whether  the  power  is  one  which  does  or 
does  not  belong  to  or  inhere  in  a  body  of 
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this  character,    'fhoee  qnestiona  are  settled 
by  the  contract  itself. 

At  a  session  of  the  general  conference  held 
in  1885  the  bishops*  address  contained  the 
following:  ''We  need  not  to  sav  to  your 
honorable  body  that  the  subject  of  secret  so- 
cieties has  become  a  most  perplexing  one  to- 
our  Zion.  This  is  well  known  to  you  all. 
Also,  it  is  expected  of  you  by  the  people 
whom  you  represent  that  under  the  blessing 
of  God  you  will  put  this  subject  to  rest,  ana 
bring  peace  to  the  church  by  wiaa  regula- 
tions. To  this  end  we  recommend:  First. 
In  that  it  is  admitted  that  our  present  con- 
stitution has  not  been  as  yet  submitted  to  a 
vote  of  the  whole  society,  you  determine 
whether  the  whole  subject  under  considera- 
tion is  or  is  not  yet  in  the  hands  of  the  gen- 
eral conference.  Second.  Should  you  deter- 
mine that  it  is  in  vour  handa,  then  transfer 
the  whole  subject  from  the  realm  of  consti- 
tutional law  to  the  field  of  legislative  enact- 
ment, which  would  be  to  expunge  the  whole 
(question  from  the  constitution,  and  bring  it 
into  the  field  of  legislative  enactment,  to  be 
handled  as  the  church,  through  her  repre- 
sentatives, may  determine  from  time  to  time. 
Third.  That  you  may  limit  the  prohibitory 
feature  of  your  enactment  to  combinations, 
secret  and  open,  to  which  the  church  believes 
a  Christian  cannot  belong.  Fourth.  Should 
YOU  decide  that  this  constitutional  question 
Is  beyond  your  control,  and  in  the  hands  of 
the  whole  society,  then  submit  the  above 
propositions,  properly  formulated,  to  a  vote 
of  the  whole  church,  and  let  a  two-tbirda 
vote  of  those  voting  be  the  authoritative 
voice  of  the  church  on  the  subject." 

In  the  report  of  the  committee  raised  in 
1885  the  following  occurs :  ''First.  We  find 
that  the  present  constitution  of  the  church 
was  never  submitted  to  the  tuflrage  of  the 
members  and  ministry  of  the  church  for  rati- 
fication, either  by  popular  vote  or  by  con- 
ventional approval,  though  it  purports  to  be 
the  constitution  of  the  'members*  of  the  de- 
nomination. Second.  Wo  find  by  reference 
to  the  records  that  throughout  most  of  its 
history  it  has  been  the  subject  of  Question 
and  differences  of  opinion  as  to  its  legality 
and  binding  force  as  an  organic  law.  Thira. 
We  find  also  that  the  clause  found  in  article 
11,  §  4,  which  says,  'No  rule  or  ordinance 
shall  at  any  time  be  passed  to  change  or  da 
away  with  the  confession  of  faith  as  it  now 
stands;'  and  article  4,  which  says,  'There 
shall  be  no  alteration  of  the  foregoing  con- 
stitution unless  by  request  of  two  thirds  of 
the  whole  society, '—are  in  their  language 
and  apparent  meaninjB^  so  far  reaching  as  to 
render  them  extraordinary  and  impracticable 
as  articles  of  constitutional  law.  Fourth. 
FVom  the  facts  and  reasons  thus  indicated,  we 
conclude  that  the  constitution  has  acquired 
its  force  only  by  the  partial  and  silent  assent 
of  the  church,  and  that  the  general  conference 
has  a  right  to  institute  measures  looking  to 
the  amendment,  modification,  or  change  of 
the  constitution  at  any  time  when  it  is  be- 
lieved that  a  majority  of  our  people  favor  a 
modification  thereof.  Fifth.  It  is  the  sense 
and  belief  of  your  committee  that  the  consti- 
tution as  it  stands  is  not  in  harmony  with 
the  present  wishes  of  our  people,  as  has  been 
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indicated  in  discussioiui,  petitioiui,  and  elec- 1 
tions  during  the  past  year.  Sixth.  For  these 
reasons,  and  for  the  purpose  of  finally  settling 
all  questions  of  dispute  and  matters  of  dis- 
turbance to  the  peace  and  harmony  of  the 
church,  so  far  as  the  confession  of  faith  and 
the  constitution  are  concerned,  your  com- 
mittee would  recommend  the  adoption  of  the 
follow] njc  papers,  namely:  'Whereas,  our 
confession  of  faith  is  silent  or  ambiguous 
upon  some  of  the  cardinal  doctrines  of  the 
Bible,  as  held  and  believed  by  our  church; 
and  whereas,  it  is  desirable  and  needful  to 
so  amend  and  approve  our  present  constitu- 
tion as  to  adapt  its  provisions  more  fully  to 
the  wants  and  conditions  of  the  church  in 
this  and  in  future  time :  Therefore  . 
the  duties  and  powers  of  this  commission 
shall  be  to  consider  our  present  confession 
of  faith  and  constitution,  and  prepare  such 
a  form  of  belief,  and  such  amended  fun- 
damental rules  for  the  government  of  this 
church  in  the  future,  as  will,  in  their  judg- 
ment, be  best  adapted  to  secure  its  growth 
and  efficiency  in  the  work  of  evangelizing 
the  world :  provided,  (1)  that  this  commis- 
sion shall  preserve  unchanged  in  substance 
the  present  confession  of  faith  so  far  as  it  is 
clear ;  (2)  that  it  shall  also  retain  the  pres- 
ent itinerant  plan ;  (3)  it  shall  keep  sacred 
the  general  usages  and  distinctive  principles 
of  the  church  on  all  great  moral  reforms  as 
sustained  by  the  wora  of  God,  in  so  far  as 
the  province  of  their  work  may  touch  them. 
.  .  .  Resolved,  that  when,  according  to 
the  foregoing  provisions,  the  result  of  the 
vote  of  the  church  shows  that  two  thirds  of 
all  the  votes  cast  have  been  given  in  ap- 
proval of  the  proposed  confession  of  faith 
and  constitution,  it  shall  be  the  duty  of  the 
bishops  to  publish  and  proclaim  said  result 
through  the  otflcial  organs  of  the  church, 
whereupon  the  confession  of  faith  and  con- 
stitution thus  ratified  and  adopted  shall  be- 
come the  fundamental  belief  and  organic  law 
of  the  church. '  " 

In  accordance  with  the  action  of  the  con- 
ference, the  bishops  published  a  letter,  ad- 
dressed to  the  church,  on  the  work  of  the 
commission,  in  which  the  following  occurs: 
*^In  the  confession  of  faith  three  things  were 
effected:  First,  some  verbal  changes  and 
reconstruction  of  sentences  for  the  sake  of 
grammatical  accuracy  and  deflniteness  of  ex- 
pression ;  second,  a  systematic  arrangement 
of  our  present  confession  of  faith,  under  dis- 
tinct articles ;  third,  the  addition  of  five  new 
articles,  namely,  of  Justification,  of  regen- 
eration and  adoption,  of  sanctification,  of 
the  Christian  Sabbath,  and  of  a  future  state. 
These  changes  secure  correct  grammatical 
construction,  systematic  arrangement,  clear- 
ness of  expression,  and  a  fuller  and  more 
comprehensive  view  of  the  doctrines  of  the 
scriptures.  We  believe  the  utility  of  these 
changes  is  so  apparent  that  they  will  be  ac- 
ceptable to  you,  and  will  receive  your  in- 
dorsement." In  the  address  of  the  bishops 
at  the  session  of  1889,  the  following  occurs: 
**It  is  sadly  known  throughout  the  church 
that  there  has  been  for  a  time  a  growing  fric- 
tion along  the  line  of  what  has  been  known 
as  the  organic  law  of  the  church.  Two  an- 
tAgnnintic  views  have  obtained  and  found 
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ample  advocacv  in  the  past.  The  one  is  that^ 
we  have  a  valid  constitution  of  absolute  and 
unquestioned  force,  binding  on  all  the  mem- 
bers of  the  church,  and  also  so  bounding, 
restricting,  and  limiting  the  action  of  tlia 
general  conference  itself  that  it  cannot  \ef- 
islate  along  certain  lines,  nor  adopt  certain 
measures,  well  defined  in  the  limiting  terms 
of  the  constitution,  without  being  guilty  of 
usurpation  and  revolution.  The  other  view 
is  that  the  general  conference,  being  a  con- 
stitutional body,  hss  judicial  powers,  is  cap- 
able of  judicial  action,  and  hence,  being  the 
highest  authority  known  in  the  jurisprudence 
of  the  church,  may  by  right  adjudicate  ques- 
tions of  dispute,  interpret  and  construe  law, 
as  well  as  devise  and  formulate  plans  for  the 
furtherance  of  its  benevolent  designs  and  its 
missions  of  mercy  among  men.  It  is  further- 
more held  that  the  restrictions  which  have 
been  supposed  to  form  an  impassable  barrier 
to  the  authority  of  the  general  conference 
are  so  far  reaching  in  tfieir  demands,  and 
so  ambiguous  in  their  meaning,  as  to  render 
them  utterly  untenable  in  a  day  of  advanced 
thought  and  of  expanding  measures.  It  has 
been  in  a  measure  demonstrated  that  a  fea- 
ture of  absolute  immutability  has  been  im- 
pressed on  her  constitution,  so  that  its  amend- 
ment, according  to  its  own  terms,  is  an  utter 
impossibility.  This  absolutism  in  our  sys- 
tem, this  inflexibility  of  provision  for  amend* 
ment,  is  being  regarded,  in  the  light  of  re- 
cent experience,  as  exceedingly  unfortunate.* 

The  new  confession  of  faith  contains  thir- 
teen articles.  The  changes  made  are  firiven 
below.  The  words  in  parentheses  were  in 
the  old  confession,  but  have  been  stricken 
from  the  new.  The  words  in  italics  were 
not  in  the  old,  but  have  been  added  to  the 
new. 

''Article  1.  We  believe  that  this  triune 
€k)d  created  the  heavens  and  the  earth,  and 
all  that  is  therein,  visible  and  invisible 
(and,  furthermore,  sustains,  governs,  pro- 
tects, and  supports  tlie  same)  ;  that  he  «im- 
tatTis,  protects,  and  governs  these  toith  graciouM 
regard  for  the  teelfare  of  man^  t0  the  glory  of 
his  name.** 

''Art.  8.  We  believe  in  Jesus  Christ;  that 
he  is  very  God  and  man ;  that  he  became  in- 
carnate by  the  power  of  the  Holy  Ghost  (in 
the  Virgin  Mai7),  and  was  bom  of  the  Vir- 
gin Mary ;  that  he  is  savior  and  mediator  of 
the  whole  human  race,  if  they,  with  full 
faith  in  Mm,  accept  the  grace  proffered  in 
Jesus;  that  this  Jesus  suffered  and  died, 
.  .  .  and  will  come  again  at  the  last  day, 
to  judge  the   (living)  quick  and  the  dead. 

''Art.  4.  We  believe  in  the  Holy  Ghost; 
that  he  is  equal  in  being  with  the  Fatlier 
and  the  Son ;  that  he  eontinces  the  world  of  sin. 
of  righteousness,  andofiudgfMnt;  that  he  com- 
forts the  faithful,  and  guides  them  into  all 
truth. 

"Art.  5.  We  believe  that  the  Holy  Bible, 
Old  and  New  Testaments,  is  the  word  of 
God ;  that  it  (reveals)  contains  the  only  true 
way  to  our  salvation ;  that  every  true  Chris- 
tian is  bound  to  acknowledge  and  receive  it 
(with  the  influence),  by  thehelp  of  the  spirit 
of  God,  as  the  only  rule  and  guide  (in  faith 
and  practice,  and  that,  without  faith  in  Jesus 
Christ,  true  repentance^  forgivenen  of  sin% 
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and  followiog  after  Christ,  no  one  can  be  a 
uue  Cbristian.  We  also  believe  that  what 
is  contained  in  the  holy  scriptures,  to  wit, 
the  fall  in  Adam  and  redemption  throui;h 
Jesus  Christ,  shall  be  preached  throughout 
the  world). 

•*Art.  6.  We  believe  in  a  holy  Christian 
church  (the  communion  of  saints,  the  resur- 
rection of  the  bod^,  and  life  everlasting), 
composed  of  trve  believers^  in  which  th4  Word 
of  God  is  preached  by  men  divinely  eaUed,  and 
the  ordinances  are  duly  administered;  thai  this 
divine  institution  is  for  the  maintenance  of 
vfors/tipfor  the  edification  of  beliovers,  and  the 
conversion  of  the  wartd  to  tfhrist.  We  believe 
in  the  resurrection  of  the  dead,  the  future  gen- 
tral  judgment;  and  an  eternal  state  of  rewards, 
in  which  the  righteous  dwell  in  endless  Hfe^  and 
the  wicked  in  endless  punishment. 

''Art.  7.  We  believe  that  the  (ordinance) 
sacraments,  baptism  (and  the  remembrance 
of  the  sufferings  of  our  Lord  Jesus  Christ), 
and  the  Lord's  supper,  are  to  be  (used  in 
the  church)  in  use  and  (should  be)  practiced 
by  all  (Christians)  Christian  societies  (and 
tfiat  it  is  incumbent  on  all  the  children  of 
Qod  particularly  to  practice  them),  but  the 
(manner  In  which  they  ought)  mode  of  bap- 
iism,  and  the  manner  of  ohsei'ving  the  Lord*s 
supper,  are  always  to  be  left  to  the  judg- 
ment and  understanding  of  everv  individual. 
Also  tfie  baptism  of  children  shall  be  left  to  Vie 
judgment  of  believing  parents.  The  example 
of  the  washing  of  feet  is  to  be  left  to  the 
Judgment  of  each  one,  to  practice  or  not, 
(but  it  Is  not  becoming  of  any  of  our  preach- 
ers or  members  to  traduce  any  of  their  breth- 
ren whose  judgment  and  understanding  in 
these  respects  is  different  from  their  own, 
either  in  public  or  in  private.  Whosoever 
shall  make  himself  guilty  in  this  respect, 
shall  be  considered  a  traducer  of  his  breth- 
ren, and  shall  l)e  answerable  for  the  same). 

**  Art.  8.  We  believe  thai  man  is  fatten  from 
4friginal  righteousness,  and,  a/part  from  the 
ifrace  of  our  Lord  Jesus  Christ,  is  not  only  en- 
tirely destitute  of  holiness,  but  is  inclined  to 
evil,  and  only  evil,  and  that  continually;  and 
that,  except  a  man  be  bom  again,  he  cannot  see 
the  kingdom  of  heaven. 

**  Art.  9.  We  believe  that  penitent  sinners  are 
justified  before  Ood,  only  by  faith  in  our  Lord 
Jesus  Christ,  and  not  by  u>orks;  yet  that  good 
works  in  Christ  are  acceptable  to  Ood,  and 
spring  out  of  a  true  and  living  faith. 

**  Art,  10.  We  believe  tliat  regeneration  is  the 
^enewai  of  the  heart  of  man  after  the  image  of 
Ood,  through  the  word,  by  the  act  of  the  Iloly 
Ghost,  by  which  the  beUeter  receives  the  spirit 
«f  adoption,  and  is  enabled  to  serve  Ood  with 
Ad  will  and  tlie  affections. 

**  Art.  11.  We  believe  that  sanctification  is  the 
work  of  Ood*s  gi-ace,  through  the  word  and  the 
spirit,  by  which  those  who  have  been  bom  again 
are  separated  in  tlieir  acts,  uiords,  and  thoughts 
from  sin,  and  are  enabled  to  live  unto  Ood,  and 
toJoUow  holiness,  without  which  no  man  shall 
see  the  Lord. 

''Art.  12.  We  believe  that  the  Christian  Sab- 
bath is  divinely  appointed;  that  it  is  commem- 
orative  of  ofir  Lord*s  resurrection  from  the 
grave,  and  it  is  an  emblem  of  our  eternal  rest; 
that  it  is  essential  to  the  welfare  of  the  civil 
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community,  and  to  the  permanence  and  growth 
of  the  Christian  diurch,  and  that  it  should  be 
reverently  observed  as  a  day  of  holy  rest,  and  qf 
social  and  public  worsfiip, " 

The  old  constitution  provided  that  the 
ffeneral  conference  ''shall  consist  of  elders, 
elected  by  the  members  in  every  conference 
district  throughout  the  society.  **  The  new 
constitution  provides  that  the  general  con- 
ference '^ shall  consist  of  elders  and  laymen 
elected  in  each  conference  district  through- 
out the  church.  The  number  and  ratio  of 
elders  and  lavmen.  and  the  mode  of  iheir 
election,  shall  be  determined  by  the  general 
conference."  The  new  constitution  further 
provides  that  "the  ministerial  and  lay  dele- 
gates ^all  deliberate  and  vote  together  as 
one  body;  but  the  general  conference  shall 
have  power  to  provide  for  a  vote  by  separate 
orders,  whenever  it  deems  it  best  to  do  so ; 
and  in  such  cases  the  concurrent  vote  of  both 
orders  shall  be  necessary  to  complete  an  ac- 
tion." Section  10  of  article  1  provides  that 
"the  general  conference  may,  two  thirds  of 
the  members  elected  thereto  concurring,  pro- 
pose changes  in  or  additions  to  the  confes- 
sion of  failh :  provided,  that  the  concurrence 
of  three  fourths  of  the  annual  conferences 
shall  be  necessary  to  their  final  ratification." 
Section  1  of  article  8  is  as  follows:  "We 
declare  that  all  secret  combinations  which 
infringe  upon  the  rights  of  those  outside 
their  organization,  and  whose  principles  and 
practices  are  injurious  to  the  Christian  char- 
acter of  their  members,  are  contrary  to  the 
word  of  Ood,  and  that  Christians  ought  to 
have  no  connection  with  them.  The  sren- 
eral  conference  shall  have  power  to  enact 
such  rules  of  discipline  with  respect  to  such 
combination  as  in  its  judgment  it  mav  deem 
proper."  Section  1  of  article  5  provides  that 
amendments  may  be  proposed  by  any  general 
conference,  two  thirds  of  the  members  elected 
thereto  concurring,  which  amendments  shall 
be  submitted  to  a  vote  of  the  membership, 
and  a  majority  of  all  the  votes  cast  shall  be 
necessarv  to  final  ratification. 

It  is  idle  to  say  that  there  has  been  no 
change  in  the  confession  of  faith.  It  will 
not  M)  contended  that  the  questions  in  res- 
pect to  which  either  the  confession  of  faith 
of  the  constitution  of  1841  were  silent  or  am- 
biguous, or  in  respect  to  which  the  additions, 
changes,  or  modifications  were  made  by  the 
commission,  were  in  any  sense  new,  or  had 
their  origin  in  the  commission.  These  sub- 
jects had  been  discussed  at  the  various  con- 
ferences since  the  adoption  of  the  constitu- 
tion of  1841.  The  changes  involved  matters 
upon  which  eminent  divines  have  differed, 
and  which  have  been  the  subject  of  con- 
troversy for  centuries;  matters  concerning 
which  wide  differences  of  opinion  existed  in 
the  several  conferences.  The  subjects  of  in- 
fant baptism,  of  the  washing  of  feet,  of  nat- 
ural, hereditary,  and  total  depravity,  of  a 
lay  delegation,  and  of  secret  combinations, 
had  been  frequently  discussed.  In  1853  a 
resolution  defining  natural,  hereditary,  and 
total  depravity  hM  been  adopted  by  a  vote 
of  28  to  19.  A  secret  combination  had  been 
defined  as  ''one  whose  initiatory  or  bond  of 
union  is  a  secret."    In  Tiew  of  the  multipli- 
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city  of  existing  sects,  all  declaring  a  belief 
in  the  same  scriptures,  but  differing  in  inter- 
pretation, bow  can  it  be  claimed  that  there 
was  no  change  in  the  confession  of  faith? 
Can  it  be  said  that  articles  may  be  added  to 
a  confession  of  faith,  declarinff  a  belief  in 
"depravity,"  "justification,"  "regeneration 
and  adoption,"  "sauctiflcation,"  and  "end- 
less punishment, "  and  that  the  confession  has 
not  been  changed  by  the  additions?  It  is  no 
answer  to  say  th:;t  in  the  revision  matter  was 
simply  transferred  from  discipline  to  con- 
fession, for  the  confession  was  tiie  paramount 
law.  The  general  conference  had  the  power 
to  formulate  rules  of  discipline,  but  it  was 
restricted  to  rules  which  should  not  change 
the  confession.  If  rules  had  been  adopted 
which  pertained  to  the  confession  of  faith, 
and  hod  the  effect  to  change,  add  to,  or  vary 
the  creed,  the^  were  illegally  adopted,  were 
without  binding  force,  and  hod  no  place  in 
either  discipline  or  creed.  The  proponents 
of  change  had  constantly  been  met  with  the 
point  of  order  that  such  chan^o  was  prohib- 
ited by  the  constitution,  and  as  constantly 
by  the  ruling  that  the  point  of  order  was 
well  taken.  The  record,  including  the  pro- 
ceedings of  the  conference,  will  be  searched 
in  vain  for  any  determination  by  the  general 
conference,  or  any  committee  tnereof,  or  by 
the  commission,  that  these  modiflcations  or 
alterations  or  additions  to  the  confession  of 
faith  were  immaterial,  and  did  not  add  to 
or  vary  or  change  the  confession.  Indeed, 
an  examination  of  the  proceedings,  of  the 
report  of  the  committee  of  1885,  and  of  the 
address  of  the  bishops,  leads  inevitably  to 
the  conclusion  that  uiese  changes  were  re- 
garded and  construed  as  material ;  and  the 
constitution  of  1841  as  prohibiting  their 
enactment  As  early  as  1845,  a  resolution 
was  adopted  by  a  vote  of  15  to  8  declaring 
"that,  in  view  of  the  constitution,  this  gen- 
eral conference  has  no  right  to  revise,  alter, 
or  amend  the  confession  of  faith  as  it  now 
stands. "  The  commission  of  1885  originated 
in  a  desire  to  settle  disputed  and  vexed  ques- 
tions. The  vote  creating  the  eommission 
stood  78  to  42.  The  utmost  that  can  be  said 
for  the  new  confession  and  constitution  is 
that  these  Questions  have  been  settled  in  ac- 
cordance with  the  views  of  the  proponents  of 
change,  and  that  the  views  of  the  opponents 
are  no  longer  supported  by  the  written  arti- 
cles. Nor  nas  the  highest  court  of  Judicatory 
of  this  society  undertaken  at  any  time  to  crive 
to  the  clause  of  the  constitution  providing 
that  the  concurrence  of  two  thirds  of  the 
whole  society  was  necessary  to  the  amend- 
ment any  other  meaning  than  that  which  its 
language  clearly  conveys.  Indeed,  it  is  evi- 
dent from  an  examination  of  the  proceedings 
of  the  general  conference,  from  the  report  of 
the  committee  of  1885,  and  from  the  language 
of  the  bishops,  that  this  article  was  under- 
stood, regarded,  and  interpreted  to  mean  that 
the  affirmative  concurrence  of  two  thirds  of 
the  whole  society  was  necessary  to  amend  the 
constitution.  At  a  session  of  1878  a  motion 
was  made  that  this  clause  be  so  interpreted 
as  to  mean  two  thirds  of  all  that  vote,  but 
the  motion  was  laid  on  the  table.  The  fol- 
lowing resolution  was  then  passed:  "Re- 
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solved,  that  the  explicit  rendej'ing  of  article- 
4  of  the  constitution  be  submitted  to  the- 
board  of  bishops,  and  that  they  be  requested* 
to  publish  the  same  in  the  Religious  Tele- 
scope. "  It  does  not  appear  by  the  journals 
that  the  bishops  ever  reported,  but  by  the 
record  it  appears  that  the  matter  was  dis- 
cussed by  the  bishops,  but  no  conclusion  was- 
reacbed.  A  motion  was  made  in  1849  ta 
"expunge"  the  constitution,  on  the  ground 
of  illegality :  but  there  were  but  two  Toteo^ 
in  the  affirmative.  It  remained  for  the  bish- 
ops, in  1885,  to  cut  the  knot.  They  recom- 
mended one  of  two  courses,  viz.,  that  the- 
constitution  as  a  whole  be  disregarded,  or 
to  submit  the  new  constitution  to  vote,  and 
"  let  a  two-thirds  vote  of  those  ▼otlne  be  the- 
authori tati  ve  voice  of  the  church. "  The  bish- 
ops did  not  assume  to  interpret  the  constitu- 
tional provision  in  question  but  suggested 
an  edict  declaring  the  two- thirds  vote  of 
those  voting  to  be  the  authoritative  voice  of 
the  church.  The  commission  did  not  under- 
take an  interpretation,  but  found  that  the- 
objectionable  clauses  "are  in  their  language 
and  apparent  meaning  so  far  reaching  as  to- 
render  them  extraordinary  and  impracticable 
as  articles  of  constitutional  law. "  They  fur- 
ther concluded  that  the  constitution  had  ac- 
quired its  force  only  by  the  partial  and  silent 
assent  of  the  church,  and  that  the  conferenoe- 
had  the  right  to  institute  measures  looking- 
to  its  amendment  at  any  time  when  it  is  be- 
lieved that  a  majority  favor  such  amendment. 
A  minority  report  was  presented,  but  the- 
majority  report  prevailed  by  a  vote  of  7^ 
to  42.  The  bishops,  in  their  address  in  1889, 
use  this  significant  language :  "Certainly  a. 
church  constitution  should  have  some  possi- 
ble method  of  procedure  by  which  it  could 
be  amended.  That  those  who  gave  us  the- 
constitution  intended  to  put  it  practically 
beyond  the  possibility  of  alteration  or  modi- 
fication has  never  been  insisted  upon ;  and 
yet  the  church  found  itself  in  this  very  at- 
titude when  it  came  to  meet  a  growing  de- 
mand for  more  pliant  and  equitable  measures, 
arising  from  the  exigencies  of  the  times. '^ 
This  language  is  entirely  inconsistent  with 
any  other  interpretation  of  this  constitutional 
provision  than  that  insisted  upon  by  the  de- 
fendants. The  constitution,  as  proposed  in. 
1887,  provided  that  "  if,  at  any  time  after  the 
passage  of  this  constitution,  it  should  be 
contemplated  either  to  alter  or  amend  the 
same,  it  shall  be  the  privilege  of  any  mem- 
ber in  the  society  to  publish  such  contempla- 
tion at  least  three  months  before  the  election 
of  delegates  to  the  general  conference. "  This 
was  changed,  before  adoption,  so  as  to  make 
it  necessary  for  two  thirds  of  the  whole  so- 
ciety to  request  a  change  before  it  could  be 
granted.  The  purpose  of  this  provision  was 
not  to  take  away  from  the  general  conference 
all  power  to  act,  but  to  prevent  action  until 
the  request  was  made.  Any  amendment  sug- 
gested would  be  subjected  to  the  scrutiny  of 
the  conference.  The  request  did  not  affect 
the  amendment,  but  affirmative  action  by  the- 
conference  on  the  request  was  necessary. 

It  was  entirely  competent  for  the  members 
of  this  society  to  associate  together  under 
this  compact;  to  formulate  a  summary  of- 
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4heir  distinctive  beliefs;  to  exclude  there- 
from all  disputed  questions;  to  regard  cer- 
tain matters  as  nonessentials,  and  to  leave 
certain  others  to  individual  judgment;  that 
as  to  these  questions  the  articles  should  be 
silent ;  to  protect  the  exercise  of  that  judg- 
ment from  criticism ;  and  to  surround  the 
creed  so  formulated  with  such  safeguards  as 
they  deemed  proper  and  requisite.  The  creed 
so  formulated  was  the  basis  of  their  associa- 
tion. To  promulgate  that  creed,  and  pro- 
tect themselves  in  certain  observances,  was 
the  purpose  of  the  society.  To  secure  it  from 
innovation  was  the  object  of  the  constitu- 
tional provision.  They  recognized  the  tenac- 
ity with  which  each  member  adhered  to  mat- 
ters of  belief  as  expressed,  and  the  right  to 
the  exercise  of  individual  judgment  as  to 
matters  upon  which  no  expression  was  given. 
The  creed  was  agreed  to,  not  only  by  reason 
of  what  it  expressed,  but  also  because  of 
what  it  omitted ;  by  reason  as  well  of  its 
concessions  as  of  its  requirements.  They 
recognized  the  possibility  of  development 
«Qd  of  agreement  upon  questions  upon  which 
no  agreement  was  reached,  and  the  right  to 
<ihanflre,  but  agreed  that  such  development 
shoufd  be  evidenced  by  the  affirmative  con- 
-currence  of  two  thirds  of  the  whole  society. 
It  was  not  alone  matters  of  administration 
and  government  that  they  aimed  for  protec- 
tion m,  but  matters  of  belief ;  the  underly- 
ing principles  of  the  association ;  the  thought 
which  the  society  was  formed  to  advance. 
They  formulated  and  declared  the  church 
polity,  and  by  the  fundamental  law  prohib- 
ited a  change  of  that  polity  unless  in  ac- 
•cordance  with  express  provision  made  in  the 
constitution  itself.  The  relations  between 
the  members  of  this  association  is  one  of  con- 
tract, and  the  confession  of  faith  and  consti- 
tution constitute  the  terms  of  the  agreement, 
which  is  binding  upon  all.  Syde  y.  Woods, 
^  Sawy.  655,  04  U.  S.  528,  24  L.  ed.  204; 
WiiU  y.  Braumdl,  2  Daly,  829 ;  Mldnglunuen 
y.  Worth  Club,  4  Abb.  N.  O.  800.  801,  note; 
Leech y.  Harris,  2  Brewst.  (Pa.)  571 ;  Venable 
T.  Ebeneeer  Baptist  Church  of  Atchison,  25 
Kan.  177;  Staie  y.  WiUiams,  75  N.  C.  184; 
Innes  y.  Wylie,  1  Car.  &  E.  262 ;  ProUhett 
y.  Sehatfer,  11  Phila.  166;  Brine  y.  Board 
of  Trade,  2  Am.  L.  Rec  268.  In  White  v. 
Brownell,  Van  Vorst,  </.,  says:  "As  this  as- 
sociation is  not  organized  in  pursuance  of  any 
statute,  nor  the  terms  of  membership  fixed 
by  the  principle  of  the  common  law,  it  fol- 
lows that  the  agreement  which  the  members 
made  among  themselves  on  the  subject  must 
•establish  and  determine  the  rights  of  the 
parties  on  the  subject.  The  constitution  of 
the  association  and  its  laws,  agreed  upon  by 
the  members,  contain  all  the  stipulations  of 
the  parties,  and  is  the  law  which  should  ffov- 
em.  The  members  have  established  a  law 
for  themselves.  The  very  existence  of  this 
body  depends  upon  the  faithful  observance 
of  its  organic  law  by  all  its  members.  The 
•court  must  regard  the  constitution  and  laws 
of  this  board  as  the  contract  by  which  all 
the  members  are  bound.  The  court  cannot 
make  any  other  contract  for  the  parties  than 
they  have  solemnly  made  for  themselves." 
An  amendment  of  the  constitution  of  a  so- 
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ciety  must  be  adopted  in  accordance  with  the 
provisions  of  the  constitution  in  force  at  the 
time  of  such  adoption  respecting  such  amend- 
ment ;  otherwise,  it  is  invalid.  Hochreiter*s 
App.  03  Pa.  479 ;  Rottmann  v.  Bartling,  22 
Neb.  875 ;  StaU  v.  Bmfl,  69  Ind.  505 ;  tiaU 
y.  ForaJcer,  46  Ohio  St.  677.  6  L.  R.  A.  422. 

It  is  urged,  however,  that  the  judgments 
of  ecclesiastical  tribunals  in  matters  of  faith 
and  discipline,  and  the  general  polity  of  the 
church,  are  binding  upon  civil  courts.  In 
the  present  case  there  has  been  no  judicial 
determination  of  any  matter  of  faith,  or  dis- 
cipline, or  general  polity  adverse  to  defend- 
ants. As  already  suggested,  there  has  been 
no  adjudication  that  the  confession  of  faith 
has  not  been  changed.  There  has  been  no  at- 
tempted interpretation  or  construction  of  tho 
constitutional  provision  in  question,  other 
than  that  insisted  upon  by  the  defendants: 
indeed,  the  **  apparent  meaning"  of  that  pro- 
vision has  at  all  times  been  recognized.  The 
edict  adopted  by  the  conference  before  the 
vote  was  had  betrays  the  construction  given 
to  this  provision.  The  conference  openly 
and  notoriously  disregarded  this  plain  and 
express  provision  of  a  contract  binding  as 
well  upon  conference  as  individuals.  The 
action  taken  cannot^be  raised  to  the  plane  of 
judicial  action.  It  was  a  breach  of  compact, 
and  revolutionary.  Even  those  voting;  In  the 
affirmative  cannot  be  presumed  to  have  in- 
tended to  violate  the  fundamental  law  re- 
quiring an  affirmative  expression  from  two 
thirds  of  the  whole  society,  or  to  give  any 
other  construction  to  the  provision  in  ques 
tion  than  that  for  which  the  defendants  con- 
tend. The  constitution  negatived  the  au- 
thority to  amend  in  any  other  manner  than 
that  indicated.  Can  it  be  insisted  that  less 
than  two  thirds  of  the  society,  acting  in  a 
legislative  capacity,  could  not  amend,  but 
that  a  less  number  could  accomplish  the  same 
result,  under  the  guise  of  an  adjudication, 
without  semblance  of  authority?  The  con- 
stitution relegated  tiie  subject-matter  to  the 
society, — ^to  the  legislative  power.  This  is 
not  a  case  of  the  excommunication  of  a  mem- 
ber who  has  submitted  himself  to  the  author- 
ity of  an  organization  having  power,  either 
express  or  implied,  to  deal  with  that  ques- 
tion. Here  we  have  an  express  limitiition 
of  power.  The  only  authority  to  which  the 
membership  of  this  society  have  submitted 
themselves  with  respect  to  the  matter  in 
question  is  the  affirmative  expression  of  two 
thirds  of  the  whole  society.  Church  judica- 
tories cannot  usurp  legislative  powers.  The 
creation  of  judicial  tribunals  and  their  in- 
vestment with  authority  is  one  of  the  func- 
tions of  the  sovereign  power. 

But  it  is  insisted  that  the  decision  of  the 
conference  that  the  new  constitution  and  con- 
fession of  faith  had  become  the  fundamental 
belief  and  constitution  of  the  society  is  bind- 
inff  upon  this  court  The  Question  here  in- 
voTyed  is  one  of  ownership  of  property. 
These  proceedings  are  instituted  to  recover 
possession  and  control  of  that  property.  In 
this  class  of  cases  the  conclusive  effect  of 
church  authority,  acting  within  the  scope  of 
its  powers,  is  fully  recognized  by  all  the 
cases,  and  it  is  as  well  settled  that  civil 
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courts  will  not  review  the  decisions  of  ec- 
clesiastical Judicatories  upon  the  merits; 
but  Che  Droposition  that  the  judgments  of 
church  judicatories  as  to  their  own  powers 
or  jurisdiction,  or  the  lawfulness  of  their 
methods,  is  conclusive,  is  not  sustained  by 
reason  or  the  weight  of  authority.  In  ChoM 
▼.  Chaney,  68  111.  009,  11  Am.  Rep.  95,  it 
was  expressly  held  that  civil  courts  will  in- 
terfere with  churches  or  religious  associations 
when  riehts  of  property  or  civil  rights  are 
involvea.  It  was  held,  however,  that,  where 
there  is  no  other  right  involved  than  a  cleri- 
cal ofBce,  the  decision  of  an  ecclesiastical 
court  as  to  its  own  jurisdiction  under  the 
canons  of  the  society  is  conclusive.  Watson 
V.  Jones,  80  U.  8.  18  Wall.  679,  90  L.  ed. 
660,  involved  the  powers  of  the  general  as- 
sembly of  the  Presbyterian  Church.  The 
constitution  of  that  body  provides  that  '^to 
the  general  assembly  also  belongs  the  power 
of  deciding  all  controversies  respecting  doc- 
trine and  discipline;  of  reproving,  warn- 
ing, or  hearing  testimony  against  any  error 
in  doctrine  or  immorality  in  practice,  in 
any  church,  presbytery,  or  synod;  .  .  . 
superintending  the  concerns  of  the  whole 
church ;  ...  of  suppressing  schismati- 
cal  contentions  and  disputations;  and,  in 
p^eneral,  of  recommending  and  attempting 
reformation  of  manners,  and  the  promotion 
of  charity,  truth,  and  holiness,  through  all 
the  churches  under  their  care."  In  all  of 
the  cases  in  which  anv  question  as  to  the  au- 
tliority  of  the  general  assembly  under  this 
constitutional  provision  has  been  raised,  it 
has  been  held  that  the  authority  was  practi- 
cally unlimited.  State  v.  Farrie,  45  3Io. 
188.  Mr.  Justice  Miller  concedes  that  the 
doctrine  of  the  English  courts  is  opposed  to 
the  proposition  announced  by  him.  The 
English  cases  are  collated  and  considered  by 
Mr,  Justice  Fuller  in  a  note  to  Ghase  v. 
Cheney  (III.)  10  Am.  L.  Rear.  N.  8.  818. 
In  the  cases  cited  by  Mr.  Justice  Miller,  the 

anestion  of  the  power,  authority,  and  juris- 
iction  of  the  tribunals  whose  acts  were  under 
consideration  are  fully  considered  and  dis- 
cussed, and  the  respect  paid  to  those  tribu- 
nals is  predicated  upon  authority  conferred. 
In  Oibson  v.  Armstrong,  7  B.  Mon.  481,  the 
court  di'kiusses  at  length  the  general  and  un- 
limited powers  of  the  conference,  and  says: 
**  There  seems  to  be  due  from  the  tribunals 
of  the  civil  government  to  those  of  the  church 
f\C  least  so  much  respect  as  to  require  that 
the  acts  done  by  the  latter  in  the  name  of 
the  church  should  be  deemed  valid  under  its 
l:\w,  and  the  dependent  rlc^ht  should  be  de- 
termined accordingly  until  those  acts  were 
reversed  by  the  church,  or  at  least  until  they 
are  conclusively  demonstrated  to  be  against 
its  law."  In  Ilartnon  v.  Dreher,  1  Speers,  Eq. 
87,  Dreher  had  been  declared  no'  longer  'a 
minister  of  the  society.  The  court  says: 
"That  the  synod  was  armed  with  judicial 
aiitliority  for  trying  and  determining  cases 
against  delinqu<>nt  ministers  and  churches 
appears  from  the  constitution  itself,  which 
is  the  rule  for  all  who  have  accepted  of  it, 
and  which  expressly  provides  for  such  pro- 
cedure." Shannon  v.  Frost.  8  B.  Mon.  257, 
arose  out  of  a  controversy  in  a  Baptist  so- 
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ciety,  which  had  no  constitution  and  ac- 
knowledged no  ecclesiastical  authority,  the 
voice  of  the  majority  of  the  congre>nition  be- 
ing of  necessity  the  voice  of  the  church. 

in  Den  v.  B*Uon,  12  N.  J.  L.  286,  the 
court  says :  "  The  sentence  of  suspension  ap- 
pears to  have  been  a  Judgment  of  a  oompe- 
tent  court  within  its  jurisdiction,  having  au- 
thority over  the  party  and  the  subject,  liable 
to  an  appeal  to  a  higlier  tribunal  by  any  one 
aggrieved,  from  which,  however,  no  appeal 
was  taken,  and  to  which,  tlierefore,  we  are 
lx)und,  sittinfiT  in  another  judicatory,  to  give 
respect  and  effect.  The  jurisdiction  of  the 
class  in  such  case  is,  I  think,  fully  sue* 
tained  by  the  constitution.  Here  are,  then, 
the  sentences  of  a  competent  tribunal,  in  the 
exercise  of  its  constitutional  jurisdiction,  de- 
posing the  elders  and  deacons,  as  well  as  the 
ministers,  from  tlieir  respective  offices."  In 
Ferraria  v.  VoKonceUos,  28  111.  456.  it  wee 
held  that,  after  individuals  or  organized 
bodies  have  entered  into  a  contract  or  agree- 
ment, it  requires  the  assent  of  the  contract- 
ing parties  to  abrogate  the  agreement,  and  na 
reason  is  provided  on  this  principle  why  a 
church  which,  by  compact,  has  become  a 
portion  of  the  presb^iery,  should  have  the 
voluntary  right  to  withdraw  from  the  organ- 
ization without  mutual  consent.  In  8uiu  ▼• 
Farris,  45  Mo.  188,  it  was  expressly  held  thai 
the  general  assemblv  of  the  Presb^rterian 
Church  possessed  unlimited  jurisdiction  in 
relation  to  the  matter  in  dispute.  In  (7«r- 
man  Reformed  0/iurch  v.  Com.,  8  Pa.  282^ 
Siebert  was  excommunicated  by  the  consls* 
tory.  The  articles  gave  him  a  right  to  ap- 
peal to  the  classis,  and  from  thence  to  the 
synod.  He  did  not  avail  himself  of  either, 
and  the  case  is  put  upon  the  ground  that^ 
until  final  adjudication  by  the  church  ju- 
dicatories, the  relator  was  without  remedy  by 
mandamus.  The  court  says :  **  Whatever  is 
concluded  in  such  [final]  judicatory  by  a 
majority  of  votes  is  valid  and  binding  un- 
less it  can  be  shown  to  be  contrary  to  the 
word  of  Ood  and  the  constitution  of  the 
church."  In  MeOinnis  v.  Watson,  41  Pa.  9, 
tlie  court  finds  that  "the  act  of  the  synod  i» 
binding  upon  the  congregation  composing  it 
as  memliers  so  far  as  the  act  is  in  accordance 
with  its  own  laws;**  that  **in  none  of  these 
matters  has  the  synod  transcended  its  usual 
authority."  They  say:  **We  might  have 
determined  this  case  by  sayins  that  there  is 
nothing  in  the  plaintiff's  evidence  that  save 
that  the  action  cqmplained  of,  judged  by  the 
constitution  and  usages  of  the  scceder  church, 
was  brought  about  by  any  excess  of  authority 
on  the  part  of  the  presbyteries  and  synod ; 
but  we  nave  preferred  to  treat  the  case  as  if 
the  burden  of  proof  was  on  the  defendants, 
and  show  affirmatively  that  the  proceeding  is 
in  harmony  with  the  authority  usually  ad- 
mitted to  belong  to  those  bodies."  In 
Sc/inorr*sApp.,  67  Pa.  138.  it  was  held  that, 
in  church  organizations,  those  who  adhere  to 
the  regular  order  of  the  church,  local  and 
general,  though  a  minority,  are  the  church 
congregation.  The  title  to  the  church  prop- 
erty of  the  divided  congregation  is  in  that 
part  of  it  which  is  acting  in  harmony  wltb 
its  own  law,   and  the  eccleBiastical    laws. 
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QHiges,  cnatoma,  and  pfrinciples  which  were 
accepted  Hmong  them  before  the  dispute  be- 
gan are  the  standards  for  determining  which 
imrty  is  right  Mr,  JuttUee  Sharswood,  in 
that  case,  savs:  "If  the  opinion  of  Lowrie, 
Ch,  «/. ,  in  JieOinnis  t.  WaUon,  may  seem  to 
controvert  any  of  these  positions,  and  to  hold 
that  a  congreffation  may  cliange  a  material 
part  of  its  principles  or  practices  witliout 
forfeiting  its  property,  on  the  ground  that  to 
deny  tlils  'would  be  imposing  a  law  upon 
all  churches  that  is  contrary  to  the  rerv  na- 
ture of  all  intellectual  and  spiritual  life,' 
and  because  the  f^uaranty  of  freedom  to  re- 
ligion forbids  us  to  understand  the  rule  in 
this  way,  I  ask  leave  most  respectfully  to 
enter  against  it  may  dissent  and  protest.  I 
do  so  tlie  more  fully  because  it  was  entirely 
extrajudicial  to  any  question  in  the  case. 
Courts,  which  have  the  supervision  and  con- 
trol of  all  corporations  and  unincorporated  so- 
cieties or  associations  must  be  guided  by  surer 
and  clearer  principles  than  those  to  be  derived 
from  the  nature  of  intellectual  and  spirit- 
ual life.  The  guarantor  of  religious  free- 
dom has  nothing  to  do  with  the  property.  It 
does  not  guarantee  freedom  to  steal  churches. 
It  secures  to  individuals  the  right  of  with- 
drawing, forming  a  new  society,  with  such 
creed  and  government  as  they  please  raising 
from  their  own  means  another  fund,  and 
building  another  house  of  worship;  but  it 
does  not  confer  upon  tliem  the  right  of  tak- 
ing the  property  consecrated  to  other  uses  by 
those  who  may  now  be  sleeping  in  theiic 
graves.  The  law  of  intellectual  and  spirit- 
ual life  is  not  the  higher  law,  but  must  yield 
to  the  law  of  the  land.^  In  Kerr's  App,,  89 
Pa.  07,  the  court  held  that  the  resolution 
adopted  by  the  church  svnod  was  itltra  vires; 
that  a  decree  of  the  ckiurch  judicatory  is 
binding  only  where  it  is  afflrmativelv  shown 
that  it  has  acted  within  the  scope  of  its  au- 
thority, and  has  observed  its  own  organic 
forms  and  rules. 

In  a  note  to  Oariin  ▼.  Fenick  (Ky. )  0  Am. 
L.  Heg.  N.  8.  210,  231,  Mr.  Redfield  savs: 
"  We  uo  not  understand  that  any  such  pre- 
sumption in  favor  of  the  jurisdiction  of  these 
chun-h  judicatories  exists,  as  in  the  case  of 
the  stiperior  court  of  general  jurisdiction  in 
the  stale  or  nation ;  but,  on  the  contrary, 
everything  requisite  to  create  the  jurisdic- 
tion must  be  proved  affirmatively  by  any  who 
claim  the  benefit  of  their  action,  as  in  the 
case  of  courts  of  limited  and  summary  powers 
within  the  state,  or  of  all  foreign  courts,  as 
church  courts  surely  may  be  regarded.  But, 
when  this  is  shown,  we  suppose  the  judg- 
ment of  church  courts  and  assemblies  are  as 
concluHtve  as  those  of  any  other  tribunal. 
It  is  like  the  case  of  a  reference  or  arbitra- 
tion. .  .  .  But,  as  we  have  before  said, 
the  mere  decision  of  a  court  of  summary 
jurisdiction,  or  of  an  arbitration,  or  a  foreign 
court  is  not  even  prima  facie  evidence  of  its 
bi nding  obligations  upon  the  parties.  Some- 
thing more  must  be  shown,  because  the  law 
does  not  pronounce  in  favor  of  the  jurisdic- 
tion or  of  the  regularity  of  the  proceedings. 
These  must  be  shown  before  any  decision  be- 
comes ob  1  i  gatory .  The  case  of  an  arbi  trat  1  un 
will  well  illusttate  the  whole  subject.  The  | 
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submission  must  be  shown,  or,  in  the  case  of 
an  ecclesiastical  court,  that  the  person  and 
the  subject-matter  come  within  the  range  of 
its  control.  *  Mr.  Redfield  further  discusses 
the  question  in  a  note  to  Chaae  v.  Cheney  (111. ) 

10  Am.  L.  Reg.  N.  8.  808,  and  to  the  same 
case  is  appended  a  note  by  Mr.  Fuller,  where 
the  whole  subject  is  ably  and  exhaustively 
discussed.  Mr.  Fuller  says:  ** There  can  hie 
no  question,  we  apprehend,  that  an  ecclesi- 
astical court  must  be  considered  one  of  special 
and  limited  lurisdictlon.  .  .  •  If  such  a 
court  be  a  domestic  one,  whose  Judgmenta 
can  only  appear  by  its  record,  the  jurisdic- 
tion of  the  court,  both  In  regard  to  the  sub- 
ject-matter and  the  parties,  must  appear  upon 
the  record,  and  unless  It  do  so  appear,  the 
judgment  cannot  be  upheld.  It  must  be 
further  conceded,  in  regard  to  ecclesiastical 
courts  in  this  country,  that  they  must,  as  to 
civil  tribunals  of  the  state  or  nation,  stand 
upon  the  same  basis  as  foreign  courts."  It 
has  been  expressly  held  by  this  court  that 
the  provision  of  the  Federal  Constitution  that 
full  faith  and  credit  shall  be  given  In  each 
state  to  the  records  and  judicial  proceedings 
of  every  other  state  does  not  preclude  an  In- 
quiry into  the  jurisdiction  of  courts :  and  If, 
In  fact,  the  subject-matter  of  a  suit  was  not 
within  the  jurisdiction  of  the  state  from 
which  the  court  derives  Its  authority,  ita 
judgment  Is  a  nullity,  and  may  be  so  treated 
everywhere.  People  v.  DaweU,  25  Mich.  247, 
12  Am.  Rep.  280:  Wnghi  y.  WHghi,  24  Mich. 
180;  McEhean  v.  Zimmer,  88  Mich..  766,  81 
Am.  Rep.  882.  In  Oonnitt  v.  Beformed  PrcL 
Dutch  Chureh  of  New  Ptoepeet,  54  N.  Y.  551, 
the  classis  had  dissolved  a  pastoral  relation. 
An  appeal  was  taken  to  the  particular  synod, 
and  then  to  the  general  synod,  where  the  de- 
cision  was  affirmed.  The  court  expressly 
finds  that  the  classis  had  jurisdiction  to  make 
the  decision,  tfhd  dissents  from  the  view  ex- 
pressed in  Chaee  v.  Chenev  and  Wateon  y. 
Jonee, — that  the  decision  of  an  ecclesiastical 
tribunal  as  to  its  own  jurisdiction  is  con- 
clusive upon  the  civil  courts.  In  Earle  y. 
Wood,  8  Cush.  480,  the  court,  after  discussing 
the  powers  conferred  upon  the  yearly  meet- 
ing by  the  constitution  and  usages  of  the 
society,  finds  that  **the  yearly  meeting  has  a 
final  and  controlling  lurisdictlon  In  all 
matters  of  faith  and  religious  duty,  of  ad- 
ministration and  discipline,  as  well  of  man- 
ners and  conduct,  of  all  Quakers  within  ita 

11  mite."  In  Watson  y.  Avery,  2  Bjsh.  882, 
849,  Mr.  Justice  Hardin,  speaking  for  the 
court,  says:  ''If  it  be  true,  as  insisted  for 
the  appellees,  that  the  inferior  oourto  and 
people  of  the  church  are  bound  to  accept  as 
final  and  conclusive  the  assembly's  own  con- 
struction of  its  powers  and  submit  to  ita 
edicto  as  obligatory,  without  inquiring 
whether  they  transcend  the  barriers  of  the 
constitution  or  not,  the  will  of  tne  assembly 
and  not  the  constitution,  becomes  the  funda- 
mental law  of  the  church.  But  the  consti- 
tution, having  been  adopted  as  the  supreme 
law  of  the  church,  must  be  supreme  alike 
over  the  assembly  and  people.  If  it  is  not, 
and  only  binding  on  the  latter,  the  supreme 
judicatory  is  at  once  a  government  of  des- 
potic and  unlimited  powers.    But  we  hold 
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that  the  assembly,  like  other  courts,  Is  limited 
in  its  authority  by  the  law  under  which  it 
at'ts ;  and.  when  rights  of  pro|>ertv'  which  are 
secured  to  congregations  and  individuals  by 
the  organic  law  of  the  church  are  violated 
by  unconstitutional  acts  of  the  higher  courts, 
the  parties  thus  aggrieved  are  entitled  to 
relief  in  the  civil  courta,  as  in  ordinary 
cases  of  injury  resulting  from  the  violation 
of  a  contract  or  the  fundamental  law  of  a 
voluntary  association.*'  See  also  Qariin  v. 
Penidc,  supra;  AssoHaie  Befarmed  Church 
Trvstees  in  Neiehurgh  v.  TJisolomcdl  Seminary 
Trustees  at  PrineeUm,  4  N.  J.  £q.  77 ;  Slate 
V.  Trinity  Church  in  Trenton,  45  N.  J.  L. 
1380 ;  Ruitmann  ▼.  Bartling,  supra;  Com,  y. 
Oreen,  4  Whart.  608 ;  Oreen  v.  African  If.  E. 
8oc.  1  Serg.  &  R.  264 :  Runkei  v.  Winemiller, 
4  Uarr.  &  McH.  42d,  1  Am.  Dec.  411; 
Brosius  V.  Beuter,  1  Harr.  &  J.  661,  2  Am. 
Dec.  684 ;  T/umipsan  ▼.  Catholic  Cong.  Soc,  in 
Rehohotha,  7  Pick.  160 ;  Harrison  y.  Eayle, 
^  Ohio  8t.  264. 

The  edicts  and  declarations  of  the  con- 
ference contravened  the  or^nic  law  of  the 
society,  and  were  ultra  mres.  It  has  been 
frequently  determined  that  the  title  to  church 
property  of  a  divided  congregation  is  in  that 
part  of  it  which  is  acting  in  harmony  with 
its  own  law,  and  the  ecclesiastical  laws, 
usages,  customs,  and  principles  which  were 
accepted  among  them  before  the  dispute  betran 
are  the  standard  for  determining  which  fac- 
tion is  riffht.  McOinnis  v.  Watson,  Scfinorr*s 
App.  and  FerraHa  v.  VaseoncelloSt  supra. 
Mr.  Justice  Strong,  in  his  valuable  work  on 
the  Relations  of  Civil  Law  to  Church  Polity 
(pa^es  46,  69) ,  says :  **  Cases  sometimes  arise 
in  civil  courts  in  which  It  becomes  necessary 
Xjo  determine  which  part  of  a  divided  church 
is  entitled  to  the  church  property.  .  .  . 
Iq  such  a  case,  .  .  .  courts  of  law  will 
Inquire  which  party,  or  which  division,  ad- 
heres to  the  form  of  church  government,  or 
acknowledges  the  church  connection  de- 
al gnated  in  the  conveyance,  and  adjudge  the 
right  to  that  party.  .  .  .  That  property 
the  civil  courts  will  adjudge  to  the  members, 
however  few  in  numbers  they  may  be.  .  .  . 
This  rule  .  .  .  necessitates  an  inquiry 
into  the  constitution  and  discipline  or  the 
church  ...  to  enable  the  court  to  dis- 
cover which  of  the  contending  parties  adheres 
to  the  order.  .  .  .  Civil  courts  will  not 
permit  the  diversion  of  a  trust.  .  .  . 
When  property  is  held,  charged  with  a  trust 
for  the  use  of  a  church  receiving  and  main- 
taining certain  religious  doctrines,  it  oc- 
casionally happens  tnat  its  members  depart 
from  the  faith,  and  embrace  other  and  con- 
trary doctrines,  while  still  claiming  to  hold 
the  church  property.  In  such  a  case,  if  the 
property  can  be  retained  by  them,  it  is  diverted 
from  the  use  to  which  it  was  first  settled. 
.  .  .  Such  a  perversion  the  civil  law  will 
not  allow.  It  will  interpose  its  strongest  arm 
to  arrest  it Courts  of  law  will  in- 
stitute all  inquiries  necessary  to  determine 
who  were  the  real  beneficiaries  intended,  and 
prevent  the  diversion  of  the  property  to  any 
other  uses ;  and  in  so  doing  they  will,  if  nec- 
essary, investigate  the  doctrines  held,  or  the 
religious  belief  of  the  members,  .  .  . 
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to  identify  the  persons  for  whose  use  the  grant 
or  gift  was  originally  intended."  The  de- 
fendants are  in  possession.  They  adhere  to 
the  old  constitution  and  confession  of  faith. 
Neither  has  been  lawfully  changed.  The 
adherents  of  the  new  constitution  refused 
longer  to  submit  to  the  organic  law  of  the 
association,  and  have  in  effect  formed  a  new 
society.  When  the  conference  trampled  upon 
the  compact,  its  Jurisdiction  ceased  to  be 
legitimate.  The  right  to  the  property  does 
not  depend  upon  numbers,  nor  upon  the  fact 
that  the  members  of  the  conference  whose 
conduct  was  revolutionary  were  able,  by  force 
of  numbers,  to  hold  the  opera  house  in  which 
the  conference  convened,  and  force  those  who 
insisted  upon  the  integrity  of  the  funda- 
mental law  to  acquiesce  or  depart.  The  ques- 
tion is.  Which  or  the  two  factions  adheres  to 
the  confession  of  faith  and  constitution  in 
force  when  the  dispute  began,— Which  remaina 
loyal  to  the  compact  of  association?  The 
inquiry  is  not.  Who  went  out  of  the  opera 
house?  but.  Who  remained  in  the  church, 
subject  to  its  organic  law? 

T%e  decree  below  must  be  reversed,   and  the 
bill  dismissed. 

Grant,  J,,  delivered  the  following  opin- 
ion: 

Complainants  claim  in  their  bill  that  they 
constitute  the  le^al  board  of  trustees  of  the 
Church  of  the  United  Brethren  in  Christ  at 
Salem ;  that  the  defendants,  who  are  in  poe- 
aession  of  the  house  of  worship  and  other 
church  property,  claim  to  be  the  legal  trust- 
ees, exclude  them  from  the  possession  and 
use  thereof,  —and  they  pray  that  defendants 
may  be  enjoined  from  interfering  with  them 
in  the  possession,  use,  and  enjoyment  thereof. 
Although  the  church  originated  nearly  a  cen- 
tury and  a  half  ago,  it  appears  to  have  had 
no  written  confession  of  faith  until  1816, 
when  its  general  conference,  held  in  Penn- 
sylvania, adopted  one.  This  confession  of 
faith  was  recognized  and  adhered  to  as  con- 
taining the  fundamental  doctrine  of  the 
churdi  until  1889,  when  the  defendants  claim 
that  it  was  changed.  The  church  had  no 
written  constitution  until  1837,  when  a  gen- 
eral conference  held  at  Germantown,  Ohio, 
formulated  and  unanimously  adopted  one. 
The  members  of  that  conference  doubted  their 
authority  to  adopt  a  constitution,  and  there- 
fore the  conference  issued  a  circular  to  give 
notice  to  the  church  throughout  the  Union 
that  ^  we  intend  to  present  a  memorial  to  the 
next  general  conference,  praying  them  to  rat- 
ify the  constitution  now  adopted. "  The  con- 
ference met  Quadrennially,  and  when  It  as- 
sembled in  1841,  it  appean  to  have  entirely 
ignored  the  constitution  of  1887,  and  the 
validity  of  its  adoption,  and  adopted  an- 
other, which  is  one  of  the  subjects  of  this 
controversy.  The  regularity  of  the  adoption 
of  this  constitution  was  early  questioned  by 
some  members  of  the  church.  It  is  too  late, 
however,  to  now  question  it,  since  it  was 
recognized  and  treated  as  the  organic  law  of 
the  diurch  for  nearly  fifty  years.  This  con- 
stitution recognized  the  confession  of  faith 
as  it  then  stood,  and  provided  that  ''no  rule 
or  ordinance  shall  at  any  Ume  be  passed  to 
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^iuLJize  or  do  away  ivith  it."  One  section 
provided,  "  There  shall  be  no  connection  with 
iKcret  combinations."  Article  4  provided. 
** There  shall  be  no  alteration  of  the  forego- 
\tkf  constitution,  unless  by  request  of  two 
thirds  of  the  whole  society. "  It  provided  for 
a  general  conference,  to  consist  of  the  bishops, 
«nd  of  elders  elected  by  the  members  of  every 
conference  district  throughout  the  society. 
All  ecclesiastical  ^ower  to  make  or  repeal 
any  rule  of  discipline  was  vested  in  this  con- 
ference. The  discipline,  which  was  early 
adopted,  made  it  tne  duty  of  the  jiceneral 
conference  "to  examine  tfie  administration 
of  each  annual  conference,  whether  it  has 
strictly  observed  the  rules  and  preserved  the 
moral  and  doctrinal  principles  of  the  dis 
cipline  in  all  its  transactions."  At  the  gen- 
eral conference  of  1885,  the  following  "res- 
olution was  adopted:  ** Resolved,  by  the 
general  conference  of  the  United  Brethren  in 
Christ  here  assembled,  that  the  general  con- 
ference of  our  church  is,  and  is  hereby  de- 
olared  to  be,  the  highest  judicial  authority 
of  our  church."  It  is  conclusively  estab- 
lished by  this  record  that  the  general  confer- 
ence is  the  highest  Judicatory  of  the  church, 
and  is  intrusted  with  the  general  supervision 
of  its  affairs  both  temporal  and  spiritual. 
In  all  matters,  therefore,  in  which  it  has  Ju- 
risdiction, its  Judgments  are  binding  upon 
the  church,  its  clergv,  and  its  members,  and 
will  not  be  review^  by  the  civil  courts. 

Disputes  arose  in  the  church  as  to  certain 
articles  of  the  constitution,  and  as  to  the 
meaning  of  certain  portions  of  tlie  confession 
of  faith,  and  as  early  as  1869  the  division  of 
sentiment  was  clearly  defined,  and  those  who 
favored  a  change  in  the  constitution  became 
known  as  ** Liberals,"  and  those  opposed  as 
^Radicals."  In  1885  the  bishops,  in  their 
address  to  the  general  conference,  called  at- 
tention to  these  matters,  and  a  committee 
was  appointed  to  consider  them,  and  make  a 
feport  thereof  to  the  conference.  This  com- 
mittee made  the  following  report : 

'*To  the  General  Conference:  Your  com- 
mittee to  which  was  referred  the  confession 
of  faith,  constitution,  and  section  8  of  chap- 
ter 10  of  the  discipline,  beg  leave  to  repott 
that  we  have  given  these  subjects  much  and 
most  prayerful  attention,  and  now  submit 
the  result  of  our  deliberations : 

**  First  We  find  that  the  present  constitu- 
tion of  the  church  was  never  submitted  to 
the  suffrage  of  the  members  and  ministry  of 
the  church  for  ratification,  either  by  popular 
vote  or  by  conventional  approval,  though  it 
purports  to  be  the  constitution  of  the  mem- 
Ders  of  the  denomination. 

**  Second.  We  find,  by  reference  to  the  rec- 
ords, that  throughout  most  of  its  history  it 
has  been  the  subject  of  question  and  differ- 
•ences  of  opinion  as  to  its  legality  and  bind- 
ing force  as  an  organic  law. 

^Third.  We  find  also,  that  the  clause  found 
In  article  2,  §  4,  which  says,  *No  rule  or 
ordinance  shall  at  an^  time  be  passed  to 
change  or  do  away  with  the  confession  of 
faith,  as  it  now  stands, '  and  article  4,  which 
flays,  'there shall  be  no  alteration  of  the  fore- 
going constitution,  unless  by  request  of  two 
thircb  of  the  whole  society,'   are,  in  their 
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language  and  apparent  meaning,  so  far  reach* 
ing  as  to  render  them  extraordinary,  and  im- 
practicable as  articles  of  constitutional  law. 

**  Fourth.  From  the  facts  and  reasons  thus 
indicated,  we  conclude  that  the  constitution 
has  acquired  its  force  only  by  the  partial  and 
silent  assent  of  the  church,  and  that  the  gen- 
eral conference  has  a  right  to  institute  meas- 
ures looking  to  the  amendment,  modification, 
or  change  of  the  constitution  at  any  time 
when  it  is  believed  that  a  majority  of  our 
people  favor  a  modification  thereof. 

**  Fifth.  It  is  the  sense  and  belief  of  your 
committee  that  the  constitution,  as  it  stands, 
is  not  in  harmony  with  the  present  wishes  ol 
our  people,  as  has  been  indicated  in  discua- 
sions,  petitions,  and  elections  during  the 
past  year. 

**  Sixth.  For  these  reasons,  and  for  the  pur- 
pose of  finally  settling  all  questions  of  dis- 
pute and  matters  of  disturbance  to  the  peace 
and  harmony  of  the  church,  so  far  as  the 
confession  of  faith  and  the  constitution  are 
concerned,  your  committee  would  recommend 
the  adoption  of  the  following  paper,  namely : 

**  Church  Commission.  Whereas,  our  con- 
fession of  faith  is  silent  or  ambiguous  upon 
some  of  the  cardinal  doctrines  of  the  Bible, 
as  held  and  believed  l)y  our  church ;  and, 
wliereas,  it  is  desirable  and  needful  to  so 
amend  and  improve  our  present  constitution 
as  to  adapt  its  provisions  more  fully  to  the 
wants  and  conditions  of  the  chun^h'  in  this 
and  future  time;  therefore,  resolved,  by  the 
delegates  of  the  annual  conference  oi  the 
Church  of  the  United  Brethren  in  Christ,  in 
general  conference  assembled,  that  a  church 
commission,  composed  of  twenty-seven  per- 
sons, and  consisting  of  the  bishops  of  the 
church,  and  ministers  and  laymen  appointed 
and  elected  by  this  body,  an  equal  number 
from  each  bishop's  district,— provided,  that 
the  Pacific  district  shall  have  two  members 
besides  its  bishop,— be  and  is  hereby  author- 
ized and  established.  The  duties  and  pow- 
ers of  this  commission  shall  be  to  consider 
our  present  confession  of  faith  and  constitu- 
tion, and  prepare  such  a  form  of  belief,  and 
such  amendea  fundamental  rules  for  the  gov- 
ernment of  this  church  in  the  future,  as  will, 
in  tlieir  judgment,  be  best  adapted  to  secure 
its  growth  and  efficiency  in  the  work  of  evan- 
gel izing  the  world:  provided  (1)  that  this 
commission  shall  preserve  unchanged,  in  sub- 
stance, the  present  confession  of  faith,  so  far 
as  it  is  clear ;  (2)  that  it  shall  also  retain  the 
present  itinerant  plan;  (8)  it  shall  keep  sa- 
cred the  general  usages  and  distinctive  prin- 
ciples of  the  church  on  all  great  moral  re- 
forms, as  sustained  by  the  word  of  Ood,  in 
so  far  as  the  province  of  their  work  may 
touch  them :  provided,  further,  that  in  the 
final  adoption,  as  a  whole,  of  a  confession  of 
faith  and  constitution,  for  submission  to  the 
church  by  the  commission,  a  majority  vote 
of  all  the  members  composing  the  commis- 
sion shall  be  necessary.  Resolved,  that  this 
commission  shall  meet  at  such  time  and  place 
as  the  board  of  bishops  may  appoint,  and  is 
expected  to  complete  its  work  by  January 
1,  1886.  The  commission  shall  also  adopt, 
nnd  cause  to  be  executed,  a  plan  by  which 
the  proposed  confession  of  faith  and  consti- 
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tution  may  receive  the  largest  possible  at- 
tention and  expression  of  approval  or  disap- 
proval by  our  people,  including  all  necessary 
regulations  for  taking,  counting,  and  report- 
ing the  vote.  Resolved,  that  when,  accord- 
ing to  the  foregoing  provisions,  the  result 
of  the  vote  of  the  church  shows  that  two 
thirds  of  all  the  votes  cast  have  been  given 
in  approval  of  the  proposed  confession  of 
faith  and  constitution,  it  shall  be  the  duty 
of  the  bishops  to  publish  and  proclaim  said 
result  through  the  official  or^rans  of  the 
church,  whereupon,  the  confession  of  faith 
and  constitution,  thus  ratified  and  adopted, 
shall  become  the  fundamental  belief  and  or- 
ganic law  of  this  church  :  provided,  further, 
that  the  adoption  of  the  constitution  as  afore- 
Baid  shall  in  no  wise  affect  any  legislation 
of  this  general  conference  for  the  coming 
quadrennium." 

The  committee  presented  a  supplementary 
report  recommending  the  adoption  of  the  fol- 
lowing law  in  reference  to  secret  combina- 
tions: "^A  secret  combination,  in  the  sense 
of  the  constitution,  is  a  secret  league  or  con- 
federation of  persons  holding  principles  and 
laws  at  variance  with  the  word  of  God,  and 
infringing  upon  the  natural,  social,  politi- 
cal, or  religious  rights  of  those  outside  its 
pale.  Any  member  or  minister  of  our  church 
found  in  connection  with  such  combinations 
shall  be  dealt  with  as  in  other  cases  of  dis- 
obedience to  the  order  and  discipline  of  the 
church  in  case  of  members,  as  found  on  page 
23  of  discipline,  in  answer  to  the  third  ques- 
tion of  section  8,  chapter  4,  and  in  case  of 
ministers,  as  found  in  chapter  6,  f^  18,  p. 
65."  These  reports  were  signed  by  11  of  the 
committee. 

Two  members  filed  the  following  minority 
report :  **  (1)  The  constitution  we  now  have 
in  the  discipline,  and  have  had  for  forty-four 
years,  is  the  constitution  of  the  Church  of 
the  United  Brethren  in  Christ,  and  every 
member  legally  received  into  tlie  church,  for 
years,  has  consented  to  be  governed  by  the 
same.  It  was  declared  legal,  also,  by  the 
ffcneral  conference  of  1849,  and  to  it  our  leg- 
islation has  conformed,  and  under  its  direc- 
tions our  officers  have  been  elected,  and  the 
general  conference  formed  according  to  its 
provisions.  (2)  This  constitution  makes  no 
provision  for  the  general  conference  to  alter 
or  change  it  without  first  securing  the  con- 
sent of  the  members  of  the  church  by  a  two- 
thirds  vote,  as  required  in  article  4  of  the 
constitution,  and  to  take  an^  other  method 
would  not  be  legal.  (8)  It  is  our  view  that 
this  question  as  to  the  constitution  should 
be  determined  before  we  re\^ise  section  8  of 
chapter  x. " 

After  a  long  discussion,  the  conference 
adopted  the  majority  report  by  a  vote  of  78 
to  42,  and  the  supplementary  report  by  a 
vote  of  76  to  88.  The  commission  was  duly 
appointed,  entered  upon  its  work,  and  pre- 
pared what  is  termed  a  **  Revised  Confession 
of  Faith,"  and  the  "Amended  Constitution." 
It  also  prepared  a  plan  of  submission,  by 
which  the  confession  of  faith,  as  a  whole, 
was  to  be  submitted  to  a  vote  of  the  church. 
Ballots  were  to  be  written  or  printed  in  the 
following  form:    "Confession  of  Faith,"— 
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after  which  were  to  be  written  or  printed- 
**  Yes"  or  "No,"  according  to  the  wish  of  the 
voter.  The  amended  constitution  was  to  be 
submitted  as  a  whole  to  the  vote  of  the 
church,  with  the  exceptions  that  the  clauses- 
as  to  lay  delegation  and  secret  combinations 
were  to  be  submitted  separately.  The  vote- 
was  to  be  taken  during  the  monlh  of  Novem- 
ber, 1888.  The  publishing  agent  at  Dayton, 
Ohio,  was  to  furnish  each  presiding  elder, 
the  three  months  before  the  time  of  voting, 
the  necessary  number  of  tickets  and  return 
blanks.  The  pastor,  leaders,  and  stewarde- 
of  each  society  were  to  constitute  the  local 
board  of  tel  1  ers.  Any  member  i  ncapaci  tated, 
by  age  or  affliction,  to  attend  the  meetings, 
and  any  minister  absent  on  his  charge,  might 
send  their  ballots  with  his  name  signed  on 
the  back  thereof.  The  local  boards  of  tellers- 
were  to  make  returns  to  the  general  board  of 
tellers,  which  was  provided  by  the  commis- 
sion. The  election  was  fixed  to  take  plaoe- 
at  the  same  time  as  the  election  of  dele- 
gates to  the  quadrennial  conference  of  1889. 
The  commission,  upon  the  completion  of  its 
work,  in  1885,  caused  the  proposed  revised 
confession  of  faith  and  the  amended  consti- 
tution to  be  published  in  their  church  pa- 
pers. Many  thousands  of  copies  were  pub- 
lished in  pamphlet  form,  and  circulated 
among  its  members.  The  matter  was  thor- 
oughly discussed  both  in  the  press  and  the 
pulpit  of  the  church.  Every  means  possible 
appears  to  have  been  taken  to  enlighten  the 
members  upon  the  issues  involved.  There 
was  evidently  no  lack  of  knowledge  or  in- 
formation on  the  part  of  the  clergy  and  the 
members  of  the  church  as  to  when  and  how^ 
the  vote  was  to  be  taken.  There  is  no  doubt 
but  that  the  matter  entered  largely  into  the 
election  of  delegates  to  the  general  confer- 
ence, and  that  they  were  elected  to  a  consid- 
erable extent  at  least  in  accordance  with  the- 
view  they  entertained  upon  this  subject. 
Charges  of  unfairness  in  the  preparation  and 
distribution  of  the  ballots  were  made  against 
those  who  were  charged  with  the  perform- 
ance of  this  duty.  These  charges  relate 
mainly  to  the  form  of  the  ballot,  and  to  the 
failure  to  send  ballots  to  all  the  presiding 
elders.  While  the  conduct  of  the  parties  so 
charged  is  subject  to  some  lust  criticism, 
still,  we  do  not  think  it  resulted  in  de|>riv- 
ing  any  member  of  his  vote.  The  Michigan 
conference  resolved  not  to  vote  upon  any 
proposition  submitted.  Four  conventions- 
were  held  in  different  parts  of  the  country 
by  those  who  were  opposed  to  the  adoption 
of  the  articles,  and  they  recommended  their 
members  not  to  vote,  but  to  present  their 
views  to  the  jgeneral  conference  by  petition. 
The  interest  in  the  subject  was  general,  and 
the  bishops  and  clergy  evidently  spared  no 
effort  to  impress  their  views  upon  the  mem- 
bers of  their  several  charges.  But,  in  the 
view  we  take.  It  Is  unnecessary  to  now  de- 
termine the  questions  arising  upon  the  man- 
ner in  which  the  vote  was  taken.  The  total 
vDtc  on  the  confession  of  faith  was  64,880, 
the  majority  for  It  being  47,780.  The  total 
vote  upon  the  amended  constitution  wa» 
54,844,  and  the  majority  for  it  being  47,026. 
The  total  vote  on  lay  delegation  was  64,409, 
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the  malority  for  it  beiD|^  48,191.  The  total 
vote  on  secret  combi nations  was  54,292,  the 
majority  for  it  being  39,696.  The  total  vote 
for  delegates  to  this  conference  was  between 
58,000  and  59.000. 

The  commission  made  due  report  of  their 
action  and  of  the  yote  cast  to  the  general 
conference,  which  assembled  May  9,  and  con- 
tinued in  session  till  May  22,  1889.  The 
conference  referred  this  report  to  a  special 
committee  of  seyen  to  examine  it,  and  det-er- 
mine  whether  the  commission  had  acted  in 
compliance  with  the  instruction  of  the  gen- 
eral conference,  and  whether  the  yote  had 
been  orderly  and  regular,  and  to  recommend 
such  action  as  it  might  deem  proper  to  be 
taken  in  the  premises.  Two  reports  were 
made  by  this  committee,— a  majority  report, 
signed  by  five,  and  a  minority  report,  signed 
by  two.  The  minority  report  objected  to 
the  regularity  of  the  proceeding's,  and  recom- 
mended the  conference  to  submit  such  amend- 
ments of  the  constitution  to  the  yote  of  the 
people  as  it  might  deem  wise  and  prudent, 
which  should  be  regarded  as  a  petition  for 
such  proposed  changes.  Protests  against  the 
adoption  of  the  proposed  changte  were  pre- 
sented, signed  by  16,282.  On  May  18,  1889, 
tiie  bishops  issued  a  proclamation  announc- 
ing that  the  revised  confession  of  faith  and 
the  amended  constitution  had  been  adopted 
by  the  required  two  thirds  vote  of  the  church. 
After  a  long  and  able  discussion  by  the  mem- 
bers of  the  conference,  the  new  articles  were 
declared  adopted  by  the  emphatic  vote  of 
110  to  20.  Upon  the  issuance  of  the  above 
proclamation  by  the  bishops,  15  of  the  20 
withdrew  from  the  conference,  met  at  another 
place,  and  solemnly  proclaimed  that  they 
were  the  church  of  the  United  Brethren  in 
Christ,  and  that  the  majority  of  the  general 
conference  had  formed  a  new  church.  They 
therefore  proceeded  to  elect  bishops  and  to 
do  business  as  though  they  were  the  regular, 
authorized,  and  legally  constituted  general 
conference  of  the  church.  The  regular  con- 
ference, after  declaring  the  amended  consti- 
tution adopted,  proceeded  with  its  business  as 
the  regularly  organized  body  of  the  church. 
Oompfainants  derive  their  authority  from  the 
latter  body ;  the  defendants,  from  the  former. 
The  defendants  took  possession  of  the  prop- 
erty, and  refused  to  the  complainants  any 
use  thereof.  The  property  in  Question  was 
deeded  to.  and  belongs  to,  the  United  Breth- 
ren in  Christ ;  and  the  sole  question  is.  Which 
of  these  contending  parties  represents  the 
church,  as  trustees  of  the  property  in  con- 
troversy? We  have  stated  above  the  his- 
tory of  this  unfortunate  controversy,  which 
has  found  its  way  from  the  ecclesiastical  into 
the  civil  courts  of  several  of  the  states,  so  far 
as  we  deem  it  necessary  to  an  understanding 
and  determination  of  the  present  suit. 

1.  It  is  contended  on  the  part  of  the  de- 
fendants that  the  revised  confession  of  faith 
is  a  radical  change  from  the  old,  and  that 
by  its  adoption  the  faith  and  doctrine  upon 
which  the  church  was  founded  have  been 
subverted  and  overthrown;  that  the  mem- 
bers who  constituted  the  majority  of  the  con- 
ference became  heretics  to  the  tnie  faith, — 
placed  themselves  outside  the  pale  of  the 
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church ;  that  the  conference  no  longer  repre- 
sented the  church ;  and  that  the  small  minor- 
ity which  withdrew,  and  toose  who  follow 
them,  have  kept  the  true  faith,  and  are  in 
fact  the  church.  If  this  contention  be  sus- 
tained, it  follows  that  the  minority  is  en- 
titled to  the  possession  of  the  church  prop- 
erty. It  is  the  settled  law  of  this  county  that 
the  judgments  of  the  judicial  tribunals  of 
church  organizations  upon  matters  of  faith, 
discipline,  and  the  general  polity  and  tenets 
of  the  church,  are  binding  upon  the  civil 
courts.  Conniii  y.  Reformed  Prot.  Dukh 
Church  of  New  Prospect,  54  N.  Y.  561 ;  Bark 
V.  Woocli  8  Cush.  456;  Miller  y.  Gable,  2 
Denio,  548;  WaUon  v.  Jones,  80  U.  S.  18 
Wall.  679,  20  L.  ed.  666;  Lamb  y.  Cain, 
129  Ind.  486,  14  L.  R.  A.  618;  Sehvfeiker  v. 
Husser,  146  111.  899.  The  rule  and  the  rea- 
son therefor  are  ably  stated  in  Watson  v. 
Jones,  as  follows:  '^In  this  class  of  cases, 
we  think  the  rule  of  action  which  should 
govern  the  civil  courts,  founded  in  a  broad 
and  sound  view  of  the  relations  of  church  and 
state  under  our  system  of  laws,  and  supported 
by  a  preponderating  weight  of  Judicial  au- 
thority, is  that  whenever  the  questions  of 
discipline,  or  of  faith,  or  ecclesiastical  rule, 
custom,  or  law,  have  been  decided  by  the 
highest  of  these  church  judicatories  to  whidk 
the  matter  has  been  carried,  the  legal  tribu- 
nals must  accept  such  decisions  as  tinal,  and 
as  binding  on  them,  in  their  application  to 
the  case  to  fore  (hem.  In  this  country  the 
full  and  free  right  to  entertain  any  religious 
belief,  to  practice  any  religious  principle, 
and  to  teach  any  religious  doctrine,  which 
does  not  violate  the  laws  of  morality  and 
property,  and  which  does  not  infringe  per- 
sonal rights,  is  conceded  to  all.  The  law 
knows  no  heresy,  and  is  committed  to  the 
support  of  no  dogma,  the  establishment  of 
no  sect.  The  rif^ht  to  organize  voluntary 
religious  associations,  to  assist  in  the  expres- 
sion and  dissemination  of  any  religious  doc- 
tine,  and  to  create  tribunals  for  the  decision 
of  controverted  Questions  of  faith  within  the 
association,  and  for  the  ecclesiastical  govern- 
ment of  all  the  individual  members,  congre- 
gations, and  officers  within  the  general  as- 
sociation, is  unquestioned.  All  who  unite 
themselves  to  such  a  body  do  so  with  an  im- 
plied consent  to  this  government,  and  are 
bound  to  submit  to  it.  But  it  would  be  a 
vain  consent,  and  would  lead  to  the  total 
subversion  of  such  religious  bodies,  if  any 
one  aggrieved  by  one  of  their  decisions  could 
appeal  to  the  secular  courts,  and  have  them 
reversed.  It  is  of  the  essence  of  these  relig- 
ious unions,  and  of  their  right  to  establish 
tribunals  for  the  decision  oi  questions  aris- 
ing among  themselves,  that  those  decisions 
should  be  binding  in  all  cases  of  ecclesiasti- 
cal recognizance,  subject  only  to  such  ap- 
peals as  the  organism  itself  provides  for. 
Nor  do  we  see  that  lustice  would  be  likely 
to  be  promoted  by  submitting  those  decisions 
to  review  in  the  ordinary  judicial  tribunals. 
Each  of  these  large  and  influential  bodies 
(to  mention  no  others,  let  reference  be  had 
to  the  Protestant  Episcopal,  the  Methodist 
Episcopal,  and  the  Presbyterian  Churches) 
has  a  body  of  constitational  and  ecclesiastical 
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law  of  its  own,  to  be  fouDd  in  their  written 
organic  lawa»  tbeir  books  of  discipline,  in 
their  collections  of  precedents,  in  tbeir  usage 
and  customs,  which,  as  to  each,  constitute  a 
system  of  ecclesiastical  law  and  religious 
faith  that  tasks  the  ablest  minds  to  become 
familiar  with.  It  is  not  to  be  supposed  that 
the  judges  of  the  civil  courts  can  be  as  com- 
petent in  the  ecclesiastical  law  and  religious 
faith  of  all  these  bodies  as  the  ablest  men  in 
each  are  in  reference  to  their  own.  It  would 
therefore  be  an  appeal  from  the  more  learned 
tribunal  in  the  laNV,  which  should  decide  the 
case,  to  one  which  is  less  so.  **  There  can  be 
no  exception  to  this  rule,  except  in  a  case 
where,  even  in  the  minds  of  laymen,  no 
doubt  can  exist,  and  it  is  clear  beyond  con- 
troversy, that  the  fundamental  principles  of 
the  church  have  been  destroyed  by  the  one 
party,  and  been  adhered  to  by  the  other.  In 
the  present  case  the  intention  on  the  part  of 
the  so-called  "  Liberals"  to  adhere  to  the  sub- 
stance of  the  old  confession  of  faith  is  mani- 
fest. The  conference  of  1885  resolved  to 
make  no  departure  in  substance  therefrom, 
and  so  instructed  the  commission  in  its  work 
of  revision.     In  the  discussion  which  took 

Slace  in  the  conference  of  1889,  the  radicals 
o  not  appear  to  have  attacked  the  confession 
of  faith,  as  reported  from  the  commission. 
One  member  of  the  conference,  towards  the 
close  of  the  debate,  said :  ** Is  it  not  marvel- 
ous that  not  a  brother  on  the  other  side  of 
the  house,  from  Brother  Barnaby  to  Bishop 
Wright,  has  said  a  word  against  the  work  of 
the  commission  itself?  Thejr  have  not  said 
anything  against  the  confession  of  faith,  as 
it  ban  been  formulated  and  presented  \jo  us. 
They  do  not  say  tliat  it  is  any  different  from 
the  old  one,  or  that  there  is  any  heresy  in  it. 
.  .  .  It  corresponds  with  the  old.  It  ex- 
presses it  better,  and  in  a  more  beautiful  and 
orderly  form,  than  the  old  one  did.  It  also 
brings  in  some  doctrines  that  were  scattered 
through  the  discipline  in  various  forms,  and 
they  are  put  in  a  new  arrangement.  **  The 
truth  of  this  statement  does  not  appear  to 
have  been  questioned  by  any  member  of  the 
opposition.  Leading  bishops  of  the  church, 
and  theologians  of  other  churches,  have  tes- 
tified that  in  their  Judgment  there  is  no 
difference  in  meaning  and  substance  be- 
tween the  two.  It  is  moreover  established 
by  the  evidence  that  the  same  doctrines  which 
were  taught  before  have  been  taught  in  the 
churches  controlled  by  the  liberals  since  the 
conference  in  1889.  That  conference,  com- 
posed of  the  bishops  and  learned  divines  of 
the  church  and  being  its  highest  Judicial 
tribunal,  and  having  the  clear  Jurisdiction 
over  the  subject,  has  decided  the  question. 
What  sense  or  reason  is  there  in  holding  that 
the  decisions  of  this  ecclesiastical  court  upon 
a  pure  question  of  religious  faith  and  doctrine 
may  be  viewed  and  overruled  by  a  court  com- 
poseti  exclusively  of  lavmen?  The  churches 
of  this  country  have  wisely  left  the  decision 
of  these  (questions  to  their  own  tribunals, 
and  the  civil  courts  have  wisely  accepted 
them  as  binding  and  final.  But  it  is  insisted 
that  property  rights  are  involved,  and  that, 
therefore,  the  civil  court  must  examine  and 
determine  the  question.  We  cannot  assent 
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to  this  contention.  In  these  oontroversiefl, 
personal  or  property  rights  are  usually  in- 
volved. The  one  is  as  dear  as  the  other. 
When  a  minister  is  charged  with  preaching 
heresy,  both  his  personal  and  property  rights 
are  involved.  In  all  such  cases,  when  the 
issue  depends  upon  whether  the  faith  of  the 
church  has  been  subverted,  the  decision  of 
the  church  judicatory  which  has  jurisdiction 
of  the  question  is  conclusive.  Civil  oourta 
will  not  interfere  in  these  controversies,  even 
in  cases  where  rights  of  property  are  in- 
volved, except  in  the  case  of  a  clear  and  pal- 
pable violation  of  trust.  No  such  violation 
has  been  established  in  this  case  on  account 
of  the  adoption  of  the  revised  confession  of 
faith,  the  validity  of  which  has  been  estab- 
lished by  the  highest  Judicial  authority  of 
the  church. 

2.  It  is  next  contended  by  the  defendants 
that  the  proceedings  for  amending  the  con- 
stitution were  irregular  and  void,  mainly  for 
the  reason  that  no  request  was  made  therefor 
by  **  two  thirds  of  the  whole  society**  as  pro- 
vided by  the  constitution ;  and  that,  even  if 
the  preliminary  measures  to  secure  the  vote 
were  lega^  still  the  constitution  failed  of 
adoption,  because  two  thirds  of  the  menibera 
of  the  church  did  not  vote  for  it.  We  do 
not  think  the  question  here  involved  depends 
upon  the  determination  of  the  validity  of 
the  adoption  of  the  amended  constitution. 
If  it  be  admitted  that  the  amended  constitu- 
tion was  not  adopted,  it  does  not  follow  that 
the  minority  of  less  than  one  eighth,  which 
seceded  from  the  conference,  and  their  fol- 
lowers, constitute  the  true  church,  and  are 
entitled  to  the  possession  of  its  temporalities, 
and  the  entire  church  property,  aggrefl;ating 
in  value  about  five  millons  of  dollars.  Clear, 
indeed,  must  be  the  case  which  will  result 
in  setting  aside  the  cuxlinal  principle  which 
lies  at  the  foundation  of  free  government,  in 
church  as  well  as  in  state,  viz.,  the  right  of 
the  majority  to  rule.  If  ecclesiastical  bod- 
ies, in  their  legislative  capacity,  commit  un- 
constitutional acts,  these  acts  may  be  set 
aside  by  the  courts,  and  they  be  compelled 
to  observe  and  act  under  the  constitution 
legally  adopted  for  their  guidance.  This  is 
the  rule  in  municipal  government,  and  it 
equally  applicable  to  church  government. 
There  is  no  more  reason  in  holding  that 
church  otiicers,  when  acting  illegally,  do 
thereby  cease  to  represent  their  church,  and 
to  constitute  its  legislative,  executive,  or 
Judicial  body,  than  there  would  be  in  hold- 
ing that  municipal  officers,  when  so  acting, 
thereby  cease  to  be  such  officers,  or  to  con- 
stitute the  legal  authority  of  the  municipal- 
ity. Both  may  be  impeached  or  deposed, 
but,  until  they  are,  they  are  de  fatto  and  d$ 
jure  officers  of  the  organization  which  elected 
them.  Courts  may,  by  their  decrees,  keep 
such  officers  within  constitutional  limits, 
but  will  not  declare  them  outside  the  pale 
of  the  church,  and  turn  the  organization  over 
to  the  minority,  because  the  majority  has 
committed  an  error  in  determining  that  a  law 
has  been  properly  enacted,  or  its  constitution 
regularly  adoptiKl.  The  conference  of  1885, 
which  proposed  the  amendments,  was  a  con* 
stitutional    body,    regularly   elected.     8o^ 
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also,  was  the  conference  of  1889,  which  rail- 
fled  tbeiu.  As  already  sbowD,  there  has  been 
no  departure  from  the  religious  principles 
upon  which  the  church  was  founded,  and  its 
faith  is  still  the  same.  It  is  important,  we 
think,  in  this  oonnection,  to  note  wherein 
the  old  and  amended  constitution  agree  and 
wherein  they  differ.  Both  declare  that  the 
general  conference  shall  enact  no  rule  or  or- 
ainance  which  shall  change  ur  destroy  the 
confession  of  faith,  or  the  itinerant  plan,  or 
which  shall  deprive  local  preachers  of  votes 
In  the  annual  conferences.  Both  hold  the 
right  of  appeal  inviolate,  declare  against 
human  slavery,  provide  for  the  same  confer- 
ences, the  same  methods  of  electin/?  bish- 
ops ;  and  the  amended  constitution  makes  no 
change  whatever  in  the  officers  of  the  church, 
in  their  rights  and  duties,  or  in  the  general 
form  of  government.  The  clauses  in  regard 
to  the  ownership  of  church  property  are 
identical  in  language.  The  main  changes 
are  in  the  provision  for  la^  delegation  in  the 
general  conference,  and  in  the  amendment 
in  regard  to  *^ secret  combinations."  The 
amended  article  on  this  subject  reads  as  fol- 
lows :  **  We  declare  that  all  secret  combina- 
tions which  infringe  upon  the  riglits  of  those 
outside  their  organization,  and  whose  prin- 
ciples and  practices  are  injurious  to  the 
Christian  character  of  tlieir  members,  are  con- 
trarv  to  the  Word  of  God,  and  that  Christians 
ought  to  have  no  connection  with  them.  The 
general  conference  shall  have  power  to  enact 
such  rules  of  discipline  with  respect  to  such 
com l)i nations  as  in  its  judgment  it  may  deem 
proper."  Evidently  this  article  on  secret 
combinations  is  the  chief  one  which  has 
caused  the  dissensions  and  divisions  in  this 
church.  We  are  not  concerned,  however,  in 
interpreting  the  meaning  of  this  article  in 
the  old  constitution ;  nor  in  determining 
wherein,  if  at  all,  it  differs  from  the  one  in 
the  amended  constitution..  It  is  not  now  es- 
sential. Both  the  conferences  of  1885  and 
1889  acted  in  entire  good  faith,  and  in  the 
belief  that  their  proceedings  were  constitu- 
tional. They  have  been  sustained  by  the 
courts  of  last  resort  of  several  of  the  states, 
and  by  the  learned  circuit  judge  who,  in  the 
present  case,  wrote  an  able  and  exhaustive 
opinion.  SchUchter  v.  Keiter,  156  Pa.  119, 
22  L.  R.  A.  161 ;  Lamb  v.  Cain,  iupra. 
Grant  that  the  action  of  the  conference  was 
illegal  in  declaring  the  amendments  adopted, 
it  is,  indeed,  a  stal-tling  proposition  that  by 
this  act  the  conference  destroyed  its  identity, 
ceased  to  represent  the  church,  seceded  from 
it,  and  thereby  became  a  new  and  different 
church.  The  proposition  finds  no  principle 
in  Ihw,  equity,  or  good  sense  upon  which  to 
stand.  The  15  who  left  the  regularly  con- 
stituted conference  became  the  secedersv  and 
not  those  who  remained  in  it.  If  the  defend- 
ants are  right  in  their  contention,  it  would 
follow  that,  if  the  conference  had  been  a 
unit  in  declaring  the  amended  constitution 
adopted,  in  which  event  its  action  would 
have  been  no  more  binding  than  now,  the 
members  of  any  local  church  might  have 
seized  the  church  property,  on  the  ground 
that  they  were  the  sole  representatives  of  the 
true  church,  and  that  all  the  others  were 
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heretics.  The  minority  in  this  case  have 
mistaken  their  remedy.  They  should  have 
pursued  a  legal  and  orderly  course,  which 
was  clearly  open  to  them.  They  should  have 
protested,  and,  failing  in  this,  have  applied 
to  the  proper  courts  to  determine  the  valid- 
ity of  the  proceedings  to  adopt  the  amended 
constitution;  and,  if  such  course  found  them 
void,  they  would  hold  the  old  constitution 
in  force,  and  compel  the  officers  of  the  church 
to  recognize  and  act  under  it.  This  proposi- 
tion seems  to  us  so  clear  that  we  deem  further 
argument  unnecessarv. 

This  disposition  of  the  case  renders  it  an- 
necessary  to  enter  upon  the  discussion  and 
adjudication  of  the  regularity  of  the  pro- 
ceedings. It  follows  that  the  complainants 
derive  their  authority  from  the  regularly 
organized  conference,  that  they  are  the  rep- 
resentatives and  trustees  of  the  church,  and 
as  such  are  entitled  to  the  use  and  possession 
of  the  property.  Decree  should  be  affirmed, 
with  costs. 

Montfl^mery, «/.,  did  not  sit.  The  other 
Justices  concurred  with  UcGrath,  J, 

Rehearing  denied  July  10,  1894. 


Grove  H.  WOLCOTT 

e. 

Lydia  PATTERSON,  Plff.  in  Err. 
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A  mairied  wonuui  may  make  herself 
eharg^eable  with  the  value  of  services 


NOTB.— iXafrfltti/  of  wife  and  hushand/or  legol  mtw 

rieet  to  her  in  a  divoru  tuiL 
L  HuaMntriUabaity. 
L  Doctrine  of. 
2,  Neeeaaariee. 
8.  Emband  not  liaiM. 
IL  lAaJttUity  of  the  wife,  i 
L  In  generoL 
S.  Wift^'s  promise  to  pay. 

a.  Pri/fr  promise. 

b.  Subaequenl  promia$. 

c.  Under  state  sUUutea, 
Si  English  decisions, 

L  HiMbond't  lidbOttp, 

Upon  the  question  of  the  hu8band*8  Uabnity  for 
the  costs  and  expenses  of  the  wife  In  divorce  pro- 
ceedings, the  courts  cannot  be  said  to  be  unani- 
mous. In  some  oases  whore  be  is  held  liable,  hit 
responsibility  Is  placed  upon  the  sround  of  an  Im- 
plied promise  arising  out  of  the  wife*s  power  to 
bind  the  husband  as  his  afrent,  and  upon  the  ground 
that  such  expenses  are  neceosaries. 

The  husband,  however,  has  been  relieved  from 
liability  upon  these  doctrines  in  some  states,  and  It 
will  also  be  found  that  his  liability  has  been  denied 
where  the  proceedings  have  been  instituted  by  the 
wife  without  lawful  or  reasonable  cause,  and  also 
in  cases  where  she  has  ample  estate. 

1.  Doctrine  of. 

The  liability  of  the  husband  for  the  oontraoti  of 
his  wife  is  Imposed  by  reason  of  bit  assent  thereto. 
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rendered  upon  ber  employmf^nt  to  Recure  a 
divoroe  from  her  husbaod,  altbouKb  the  suit  It 
difloontlnued. 

(May  18, 1804.) 

ERROR  to  the  Circuit  Court  for  Jackson 
County  to  review  a  judgment  in  fuvor  of  •  ror: 


plainiifT  Id  an  action  brought  to  leooTer  upon 
defendant's  alleged  promise  to  pay  for  certaia 
senrices  rendered  to  her  by  plaiotifl  at  an  at- 
torney at  law.     A  firmed. 

The  facts  sufficiently  appear  in  the  opfolon. 

Mr.  John  D.  Conely*  for  plaintiff  in  er- 


or  approval  of  them,  or  because  the  law  of  mar- 
rlaffe  has  imposed  upon  him  the  duty  of  supplyioir 
her  with  oeoessaries  during  the  marriage,  until  she 
has  relinquished  or  forfeited  a  right  to  claim  them 
by  her  own  voluntary  act,  misconduct,  or  crime* 
8helton  v.  Pendleton.  18  Conn.  417. 

Upon  these  principles  It  must  rest  Bay  ▼. 
Adden.  60  N.  H.  C2, 9  Am.  Bep.  176l 

The  wife's  authority,  where  it  exists,  arises  from 
the  relation.  If  not  as  an  incident  essential  to  it? 
preservation,  certainly  as  a  consequence  of  Its  con- 
tinued existence,  and  not  as  a  power  reserved  for 
Its  destruction.  Morrison  v.  Holt,  42  N.  H.  478,  80 
Am.  Dec.  1190. 

It  has  been  held,  however,  that  aooording  to  com- 
mon-law principles,  he  is  liable  to  the  letral  adviser 
whom  his  wife  may  employ  in  prosecutinff  such  a 
suit.    Williams  v.  Monroe,  18  B.  Mnn.  6H. 

The  legal  mind  must.  In  the  end,  rest  upon  his 
Implied  promise  as  the  only  Just  tr round  oC  a  Juris 
diction,  which  is  almost  everywhere  exercised. 
Porter  v.  Briggs,  88  Iowa,  166, 18  Am.  Bep.  27. 

The  obligation  to  support  Implies  the  right  of 
protection  from  the  wrongs  of  all  persons,  and  the 
necessary  means  to  enforce  such  remedies  as  the 
laws  provide,  and  where  the  hustiand  violates  the 
law  and  his  sacred  obligations  towards  his  wife,  he 
^ould  afford  her  facilities  for  vindioatlnir  her 
rights  in  a  court  of  Justice.  Newman  v.  Newman, 
09  lU.  167. 

Inasmuch  as  ordinarily,  the  husband  possesses 
and  controls  their  Joint  earnings,  and  the  wife, 
without  pecuniary  means,  would  t)e  utterly  power- 
less in  a  litigation  with  the  husband,  the  law,  from 
a  sense  of  propriety  and  Justice,  implies  a  promise 
of  the  husband  to  pay  the  foes  of  the  attorneys, 
necessary  to  the  protection  of  the  interests  of  the 
wife.    Porter  v.  Briggs,  svpro. 

Upon  such  implied  liability  the  attorney  is  enti- 
tled to  recover  for  his  services  when  he  acts  in  good 
faith,  without  oollusiou  or  oppression,  and  where 
the  suit  is  not  the  mere  vindication  of  a  right. 
I'reston  v.  Johnson.  65  Iowa,  285. 

In  actions  for  divoroe.  the  husband  is  liable  to 
the  wife^s  attorney  for  reasonable  fees  earned  in 
conducting  the  litigation  in  behalf  of  the  wife,  and 
It  cannot  be  considered  an  open  question.  Clyde 
V.  Peary,  74  Iowa,  47.  In  this  case  the  wife  em- 
ployed counsel,  and.  In  connection  with  such  em- 
ployment, authorised  him  to  engage  an  assistant 
counsel  if  he  was  of  opinion  that  one  was  necessary. 

The  suit  brought  by  the  wife  must,  however,  be 
reasonable  and  Justi  liable.  McCuriey  v.  Stock- 
bridge,  63  Md.  422, 50  Am.  Bep.  229. 

And  such  fees  must  be  reasonable  and  necessary. 
Porter  v.  Briggs,  88  Iowa,  166, 18  Am.  Bep.  27. 

The  amount  allowed  always  depends  largely 
upon  the  circumstances  of  the  case,  and  the  pecu- 
niary resources  of  the  parties.  McGurley  v.  Stock- 
bridge.  sut>ra. 

In  Porter  v.  Briggs.  supra^  the  husband  was  held 
liable  for  the  services  of  an  attorney  in  divorce 
prooeedings  instituted  by  the  husband.  In  which 
the  wife  was  found  innocent. 

Where  a  nonsuit  was  granted  in  the  court  below, 
upon  the  ground  that  the  husband  could  not  be 
chargeable  for  the  services  of  an  attorney  in  bring- 
iag  a  suit  against  him  without  his  consent,  on  ap- 
peal the  court  held  that  although  this  was  un- 
doubtedly true  as  a  general  principle,  yet  such  a 
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suit  by  a  wife  for  a  divoroe  must  be  exoepted  from 
its  operation  owing  to  the  neoessity  of  the  ease. 
8prayberry  v.  Merk,  80  Ga.  81, 76  Am.  De&  6B7. 

In  such  a  case,  the  wife  Is  sui/urto.  havlnir  adear 
right  to  institute  and  conduct  that  kind  of  a  autt 
independently  of  her  husband's  oonsent,  and  i 
right  Is  practically  denied  to  her,  if  she  a 
mand  no  means  of  paying  the  necessary  agents  to 
conduct  the  suit,  and  therefore  she  may  charge 
the  common  funds  of  herself  and  husband  tai  his 
bauds.  Sprayberry  v.  Merk,  aupra,  where  the  ao- 
lion  was  amicably  settled  before  trial. 

Yet  only  with  the  real  value  of  such  services  as 
she  may  procure,  and  not  with  the  price  which  she 
may  fix  on  them  by  her  contract.  Sprayberry  v. 
Merk,  supra. 

In  case  of  a  divorce  a  menra  et  tftorolt  has  been 
held  that  her  attorney  may  sue  the  husband  except 
where  the  cruelty  complained  of  was  not  actual* 
but  only  statutory,  cruelty.  Peck  v.  Marling,  2i 
W.  Va.  708. 

Where,  however,  the  basis  of  such  divorce  was 
cruelty  or  inhuman  treatment,  or  a  reasonable  ap- 
prehension of  bodily  hurt  on  her  part,  whether 
she  has  a  separate  estate  or  not,  and  whether  he 
has  much,  or  little  or  no  property.  In  a  contract 
only  implied  from  the  fact  that  the  services  were 
rendered  by  her  attorney  she  can  never  be  sued 
by  hiip  for  his  Tees,  the  husband  being  responsible, 
and  the  law  implying  that  be  was  looked  to  by  the 
attorney  for  payment.   It/id. 

His  liability  arises  out  of  the  incidental  power  of 
the  court  to  provide  for  enabling  the  wife  to  pros- 
ecute or  defend  the  suit,  whenever  a  proper  case 
shall  be  presented.  Thompson  v.  Thompson,  8 
Head,  527. 

All  the  powers  of  the  court  on  the  subject  of  di- 
vorce are  given  by  statute,  and  the  court  Is  not 
authorized  either  to  deeree  temporary  alimony  or 
award  costs.  Wing  v.  Hurlbut,  16  Yt.  607,  40  Am. 
Dec.  606. 

During  the  pendency  of  an  action  for  dlvorcei, 
the  court  has  power  to  require  the  husband  to  pay 
such  sums  for  the  support  of  the  wife,  and  to  en- 
able her  to  carry  on  the  action,  as  in  its  dlscretioo 
might  be  deemed  necessary  and  proper  under  sec- 
tion 2861  of  the  Bevised  Statutes  of  WIsoonaln. 
Clarke  v.  Burke,  66  Wis.  860. 56  Am.  Bep.  63L 

Upon  the  construction  of  this  statute,  however, 
the  attorneys  would  not  be  entitled  as  a  matter  of 
right,  but  only  in  the  sound  discretion  of  the  court, 
it  being  competent  for  the  court  to  refuse  the  costs 
of  prosecuting  such  an  action.  Clarke  v.  Burke, 
supra. 

It  has  been  stated  that  upon  general  prlndpleo. 
Independent  of  statute,  the  husband,  whether  the 
plaintiff  or  defendant.  Is  obliged  to  pay  the  ex- 
penses incurred  by  the  wife  in  prosecuting  or  de- 
fending a  divorce,  and  that  he  certainly  is  obliged 
to  pay  where  she  has  established  her  claim  to  It. 
Mellzet  V.  Melizet,  1  Pars.  ScL  Eq.  Cas.  78^  To  the 
same  effect,  Oraves  v.  Cole,  19  Pa.  17L 

The  husband  has  been  held  liable  for  the  wlfeli 
attomey*s  fees  in  proceedings  unsucoessfully 
prosecuted  by  the  husband  against  the  wife  for  di- 
vorce, upon  the  ground  that  she  was  a  oommon 
drunkard.  Conant  v.  Bumham,  183  Mass.  508,  tt 
Am.  Bep.  588. 

The  wife's  attorneys  were  allowed  to  recover 
against  the  administrator  of  the  deceased  bus- 
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li  buabandwas  liable  at  tbe  common  law 
-for  tbe  services  of  a  solicitor  in  divorce  pro- 
xseedings  brought  by  the  wife  upon  the  {(round 
•of  cruel  treatment,  the  husband  not  beiug  ab- 
-aent  from  the  realm  and  being  of  abundant 


Turner  w.  Books,  10  Ad.  &E1.  47;  Brown  ▼. 


Aekrinfd,  6  £1.  ^  Bl.  819;  JNm  ▼.  Shepherd,  13 
C.B.  N.  8.  »)2;  OttaiMpY.  HamiUon,L  R.  80. 
P.  Diy.  808;  Sprauherry  y.  Merk,  80  Ga.  81, 76 
Am.  Dea  6;{7;  PotUty,  Brigge,98  Iowa,  166, 18 
Am.  Bep.  27;  Preeton  ▼.  Johneon,  65  Iowa, 
285;  Olenn  ▼.  BiU,  60  Ga.  04;  Lanffteim  t. 
aehnnder,  27  Abbi  N.  0.  228. 


•lMind*8  estate,  the  divoroe  suit  pendlnir  at  the  time 
-of  his  death,  tbe  oourt  stating  that  in  that  state  it 
had  nerer  been  otherwise  than  that  the  husband 
had  been  required  to  pay  reasonable  oounsel  fees, 
for  senrtces  rendered  the  wife  in  suits  for  divorce. 
MoOurlej  v.  Stookbridge,  tt3  Md.  «tt,  60  Am.  Bep. 

8o  the  husband  has  been  held  liable  In  an  action 
Iwf ore  a  Justice  of  the  peace  for  services  rendered 
"the  wife  in  divoroe  proceedings,  prosecuted  by  the 
liusband,  in  wtiich  the  wife  made  an  application  to 
-the  oourt  for  alimony  pendente  Zite  and  counsei^ 
fees,  but  before  the  same  were  decreed  the  bus- 
■tMind  withdrew  his  action.  Gossett  v.  Patten,  0 
Xan.840. 

In  Preston  v.  Johnson,  6B  Iowa,  28B,  where  the 
ftuskwnd  was  sued  for  the  wlfe^s  attorney's  fees, 
-the  following  question  was  certiQed  for  determina- 
-tlon  by  the  oourt.  ^  In  an  action  at  law  against  a 
husband,  and  on  an  implied  promise  to  pay  for 
•professional  services  rendered  for  his  wife.  In  an 
action  by  her  for  divorce,  does  the  necessity  for 
«uoh  services,  or  the  implied  promise  therefrom 
•by  the  husband  to  pay  for  same  arise  when  the 
verified  allegations  of  the  wife  with  sufficient  cur- 
>roborated  testimony  entitle  tbe  wife  to  a  divoroe, 
•or  to  establish  such  necessity  for  professional 
•services  on  an  implied  promise  to  pay  for  the  same 
toy  the  husband,  as  to  require  that  tbe  truth  of  the 
•allegations.  sufBoient  to  entitle  the  wife  to  a  de- 
cree, must  be  established  by  a  preponderance  of 
the  testimony?**  The  court  held  that  under  the  facts 
•«a  stated  in  the  question,  the  necessity  arose;  and 
-further  that  tbe  attorney  was  not  tx>und  to 
•establish  the  divoroe  of  the  wife  before  recovery, 
the  proceeds  being  commenced  to  good  faith  upon 
«  verified  statement  of  facts,  which  if  true,  would 
•entitle  the  plaintifT  to  a  divoroe;  and  in  such  a  case 
<tt  matters  not  that  tbe  suit  Is  dismissed. 

Tbe  8SM  section  of  the  Revised  Statutes  of  Ken- 
'tacky*  P*  207  (chapter  on  Costs)  provides  that  in 
^uits  for  alimony  and  divorce  the  husband  shall 
pay  the  costs  of  each  party,  unless  it  appears  that 
the  wife  is  in  fault  and  has  ample  estate  to  pay  the 
«ame. 

The  above  provision  has  been  applied  to^all 
•oases  for  divorce  and  alimony  without  exception. 
Ballard  v.Caperton,  2  Met.  (E:y.)4l2S. 

There  must  be  a  concurrence  of  the  two  condl- 
•tioos,  in  order  to  exempt  the  husband  from  tbe  11a- 
liillty  thus  imposed.   Ibid, 

And  they  must  be  made  to  appear  in  tbe  cause, 
«nd  though  it  may  be  made  to  appear  that  the  wife 
is  in  fault,  yet  if  it  be  not  also  made  to  appear  that 
«he  has  ample  estate  to  pay  the  costs  the  hustiand 
4s  bound  to  pay  them.   IMcU 

So  if  she  has  the  estate  and  is  not  at  fault,  the 
-husband  is  liable.    IMd. 

In  all  such  cases,  the  husband  is  bound  to  pay 
-the  costs  of  each  party,  including  the  reasonable 
-compensation  to  the  attorneys  of  tbe  wife,  no  mat- 
ter what  the  result  of  the  suit  may  be,  or  by  what 
•cause  it  may  have  been  terminated,  unless  the  two 
conditions  mentioned  in  tbe  statute  appear.    Ibid. 

And  it  Is  not  necessary,  under  tbe  statute,  that 
the  suit  should  be  brought  regularly  to  a  hearing 
and  be  terminated  by  Judgment.    Ibid. 

So  the  death  of  tbe  wife  before  trial  will  not  avoid 
the  husband's  liability.    Ibid, 

Such  fees  being  flzable  and  ascertainable  by  the 
•court,  even  after  the  wife's  death.   Ibid, 
«4  L.  R  A. 


Yet,  in  Kentucky  the  husband  Is  only  liable  un- 
der the  above  seotlon  of  the  revised  statutes.  Wll- 
hams  V.  Monroe,  18  B.  Men.  514. 

It  has  been  held,  however,  that  the  elteot  of  the 
provision  of  the  statute  was  not  to  entitle  the  wife 
to  a  Judgment  against  tbe  husband  for  her  costs  in 
the  classes  of  cases  mentiooed.  Nikirk  t.  MlkirJE, 
8Met.(Ky.)482. 

In  Nikirk  v.  NiUrk,  ntpra,  it  was  hdd,  vpoofhe 
construction  of  tbe  above  stature,  that  as  the  law 
exempts  the  wife  from  liability  to  tbeoffloersof 
tbe  court  for  their  costs,  the  object  of  the  statute 
was  to  give  to  tbe  latter  a  right  to  look  to  the  hus- 
band, who  was  required  **to  pay  the  oosts  of  each 
party**  except  in  the  two  oases  which  it  providet 
for. 

The  principles  establisbed  in  Ballard  t.  Gapertoiit 
supra,  were  approved  of  in  Ueyar  v.  Meyar,  I 
Met  (Ky.)  896.  and  in  Williams  v.  Monroe,  aupra, 
the  doctrine  was  said  to  be  well  settled,  that  the 
husband  will  be  chargeable  for  the  expenses  thus 
rendered  necessary  by  his  own  misoonduot  toward 
the  wife. 

2.  JTeeessarCei, 

Counsers  fees  have  been  looked  upon  and  oon* 
sidered  in  the  light  of  necessaries,  for  which  the 
husband  would  be  liable,  as  upon  an  implied  con- 
tract, in  Massachusetts.  New  Hampshire,  and  Wi^ 
cousin,  while  the  contrary  has  been  held  in  Ala- 
kwma,  Oonnecticut,  Illinois,  Iowa,  and  West  Ylr- 
ginta. 

Tbe  decisions  upholding  the  husband*s  liabflity 
as  for  necessaries  do  so  upon  the  ground  that  such 
fees  are  an  absolute  necessity  for  the  relief  of  tbe 
wife,  and  nuike  the  liability  dependent  upon  the 
necessity  of  the  case. 

The  cases  holding  the  contrary  doctrine  look  up- 
on such  fees  as  a  matter  of  favor  and  prl  vUege,  and 
not  of  necessity,  and  refuse  them  upon  the  ground 
that  it  was  not  meant  to  provide  for  the  future 
condition  of  the  wife  as  a  single  woman,  or  as  the 
wife  of  another. 

They  further  hold  that  the  wife,  in  such  a  case, 
could  not  bo  considered  as  acting  as  the  agent  of 
the  husband  under  bis  authority. 

The  duty  of  providing  necessaries  for  the  wife  is 
strictly  marital  and  is  imposed  by  the  common  law 
in  reference  only  to  a  state  of  coverture  and  not  of 
divorce.  Clarke  y.  Burke,  65  Wis.  360,  66  Am.  Bep. 
681. 

By  that  law  a  valid  contract  of  marriage  was  and 
is  indissoluble,  and  therefore  by  it  the  husband 
could  never  have  been  placed  under  obligations  to 
provide  for  the  expenses  of  its  dissolution.  Suoh 
an  event  was  a  legal  Impossi  billty.   JMd. 

Necessaries  are  to  be  provided  by  a  husband  for 
his  wife  to  sustain  her  as  his  wife,  and  not  to  pro- 
vide for  her  future  condition  as  a  single  woman, 
or  perhaps  as  the  wife  of  another  man.  i^id.;  Shel- 
ton  V.  Pendleton,  18  Conn.  428. 

To  dissolve  tbe  bonds  of  matrimony  between 
husband  and  wife  on  her  request,  or  to  resist  the 
husband*s  petition  for  that  purpose,  can  only  ba 
considered  as  necessary  for  ber  safety  or  preserva- 
tion, so  as  to  enable  her  to  procure  professional  as- 
sistance therefor  on  bis  credit  and  at  liis  costs. 
Wing  v.  Hurlburt,  15  Vt.  607, 40  Am.  Deo.  606. 

In  Conant  v.  Burnham,  138  Mass.  606, 43  Am.  Rep. 
682,  the  defense  was  put  upon  the  broad  ground 
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It  may  be  that  after  a  chancery  court  baa 
made  an  allowance  the  common-law  remedy 
18  suspended  while  the  chancery  suit  is  pend- 
ing. 

Crittenden  .v.  Sehermerhorn,  89  Mich.  661, 
88  Am.  Rep.  440. 

But  a  husband  was  liable  even  when  the  di- 


vorce proceeding  was  in  the  ecclesiastical 
court.  Suit  in  a  common -law  court  against 
the  husband  by  a  proctor  for  his  services  kk 
the  ecclesiastical  court  was  sustained. 

Ottaioay  v.  Hamilton,  wpra. 

The  husband  is  liable  notwiihstandinff  tli» 
proceedings  were  discontinued  by  the  wife. 


that  such  services  were  not  necessaries  but  the 
court  held  that  leg'al  services  did  not  fall  within 
such  universal  and  general  exclusion  of  the  term 
^necessaries,**  there  being  times  when  such  ser- 
vices were  absolutely  essential  for  the  relief  of  the 
wlfe*s  physical  or  mental  distress. 

They  have  been  deemed  necensariee.  where  the 
conduct  of  the  husband  has  rendered  them  neces- 
sary for  the  personal  protection  and  raferyof  the 
wife.  Morrison  v.  Holt,  42  N.  H.  4^8, 80  Am.  Deo. 
120. 

Her  authority  is  implied,  because  of  the  mari- 
tal relation,  and  depends  upon  the  necessity  of  the 
expenditures  for  her  support  or  protection  as 
wife.   Ibid. 

In  Warner  v.  Heiden,  28  Wis.  617, 9  Am.  Bep.  61&, 
the  husband  was  sued  for  legal  services  rendered 
to  the  wife,  in  an  action  commenced  by  him  In 
whloh  he  was  defeated.  Th&  court  beld  the  hus- 
band liable  upon  the  ground  that  such  services 
were  necessaries;  and  further  that  Inasmuch  as 
the  husband  was  present  during  a  part  of  the  time 
that  the  stirvicee  were  rendered,  he  was  liable  upon 
an  implied  promise  to  pay. 

But  in  Pearson  v.  Darrington,  82  Ala.  2S7, 25S,  it 
was  held  that  oouosePs  Tees  In  a  divorce  suit  were 
not  necessaries,  and  that  the  law  would  imply  no 
oontraot  by  the  husband  to  pay  for  the  same. 

It  cannot  be  said  that  divorces,  to  the  extent  al- 
lowed by  law,  are  matters  of  necessity,  but  rather 
matters  of  privilege  and  favor.  Shelton  v.  Pendle- 
ton, 18  Conn.  417. 

They  are  not  regarded  in  law  as  necessaries,  for 
fumlsbing  which  an  implied  contract  arises  against 
the  husband.    Gooke  v.  Newell,  40  Conn.  606. 

Necessaries  are  to  be  provided  by  a  husband  for 
his  wife  to  sustain  her  as  his  wife,  and  not  to  pro- 
vide for  her  future  condition  as  a  single  woman, 
or  perhaps  as  the  wife  of  another  man.  Shelton  v. 
Pendleton,  supra. 

The  duty  of  providing  necessaries  for  the  wife  is 
strictly  marital,  and  is  imposed  by  the  common  law, 
in  reference  only  to  a  state  of  coverture,  and  not 
of  divorce.    Ibid, 

The  same  conclusions  were  arrived  at  in  Dow  v. 
Eyster,  70  la  254. 

In  Johnson  v.  Williams,  3  G.  Greene,  07, 64  Am. 
Dec.  401,  where  it  was  contended  that  they  were 
necessaries,  accordmg  to  the  technical  legal  mean- 
ing of  the  word,  the  court  held  that  recovery  could 
not  lie  upon  that  ground,  the  wife  not  binding  the 
husband  as  his  agent,  not  acting  under  his  author- 
ity with  his  concurrence,  express  or  implied,  and 
that  the  husband  was  not  liable  as  for  necessaries; 
neither  was  he  liable  upon  the  wife^s  authority  to 
employ  counsel  as  his  agent  in  the  absence  of  proof 
that  she  had  authority,  or  his  .concurrence  in  her 
acts. 

If  she  sues  for  a  divorce  a  vinculo  matrimtmH, 
thouffh  she  succeed  in  her  suit,  her  attorney  can- 
not sue  for  his  fees  In  such  suit,  as  necessaries  fur- 
nished to  the  wife,  the  obtaining  such  a  divorce 
because  of  his  misconduct  rendering  it  distasteful 
and  offensive  for  her  to  live  with  ^im  as  a  wife,  be- 
ing a  very  different  thing  from  food  and  raiment, 
or  protection  of  her  person  from  his  cruelty.  Peck 
V.  Marling,  22  W.Va.  708. 

The  obtaining  of  such  a  divorce  by  a  wife  from 
her  husband  for  any  of  the  reasons  mentioned  in 
the  West  Virginia  statute  cannot  be  regarded  as 
necessary  in  the  only  sense  in  which  that  word  is 
94L.R.  A. 


used,  when  the  wife  is  authorized  Xyy  law,  wltbont 
her  busband*s  consent,  or  even  against  his  protest^ 
to  charge  him  with  necessaries.   Ittld. 

It  can  hardly  be  well  conceived  how  the  oommoa 
dissolution  of  a  marriage  can  be  necessary  for  tb» 
protection  of  a  woman  as  a  wife.   IMd. 

But  where  a  wife  has  employed  an  attorney  to> 
obtain  a  divorce  from  her  husband  for  actual 
cruelty,  and  there  is  reasonable  apprehension  of 
violence  when  the  suit  is  brought,  or  the  apprebeo- 
sion  of  violenoe  Is  established  by  her  suooess  in 
such  suit,  she  may  charge  her  husband  without  hl» 
ooncurrence,  with  her  attorney's  fees,  and  the  at- 
torney may  sue- the  husband  therefor,  the  fees  b^ 
ing  regarded  as  necessaries  to  her  actual  proteo- 
tion,  in  the  same  manner  as  such  fees  are  consid- 
ered necessaries,  when  her  husband  Is  bomid  over 
to  keep  the  peace.    Ibid, 

In  Langbefn  v.  Schneider.  27  Abb.  N.  C.  228,  th» 
husband  was  sued  to  recover  for  advioe  given,  and 
professional  services  rendered  to  the  wife,  relative 
to  the  institution  of  an  action  by  her  against  fb» 
defendant  for  a  separation,  where,  before  the  serv- 
loe  of  the  papers,  the  parties  became  reconciled. 
The  court  held  that  there  was  no  doubt  that  it  wa» 
well  settled  law  that  the  wife  had  an  implied 
agency  to  bind  her  husband  for  her  necessaries, 
when  he  falls  to  supply  them,  and  relying  uiK>nth» 
English  cases  and  two  Georgia  cases,  held  the  hus- 
band liable. 

8b  HuAand  not  UabHA, 

The  right  of  action  against  the  husband  for  sucb 
services  rendered  for  the  wife  has  been  dented  la 
many  cases  where  her  attorney  has  been  allowed 
to  recover  for  services  rendered  to  the  wife,  in 
prosecutions  against  the  husband  for  breach  of  th* 
peace,  or  for  the  purpose  of  protecting  ber  from 
personal  violence.  Clarke  v.  Burke,  66  Wis.  860, 6^ 
Am.  Bep.  681. 

There  is  no  right  to  such  expenses  at  common 
law.    Ibid, 

Such  costs  and  expenses  oould  only  have  beeD 
had  in  a  divorce  action,  if  at  all.   Ibid, 

Upon  this  theory,  the  right  of  action  at  law 
against  the  husband.  In  favor  of  attorneys  who 
have  reodered  services  for  the  wife,  in  actions  of 
divorce,  has  frequently  been  denied.   IMd, 

It  is  not  the  policy  of  the  law  to  imply  from  the 
marital  relation  any  authority  in  the  wife  to  bind 
the  husband  for  the  expenses  of  such  proceedings. 
Morrison  v.  Holt,  42  N.  H.  478, 80  Am.  Deo.  120. 

By  the  common  law,  a  valid  contract  of  marriage 
was  and  is  indissoluble,  and  therefore  by  it  the  bu^ 
band  could  never  have  been  placed  under  obliga* 
tion  to  provide  for  the  expenses  of  a  dit«olution» 
such  an  event  being  a  legal  Impossibility.  Sbeltoa 
V.  Pendleton.  18  Conn.  417. 

A  wife,  in  that  capacity,  can  no  more  bind  ber 
husband  by  ber  acts,  than  a  third  person  can  do  so 
although  an  agency  or  assent  may  be,  and  often  is 
more  readily  presumed  from  the  acts  and  condi- 
tions of  a  wife  than  in  ordinary  cases.    Uftd» 

An  action  at  law  cannot  be  maintained  by  a  so* 
licitor  prosecuting  or  defending  an  action  for  di- 
vorce for  the  wife  agiUnst  a  husband*  Dow  v» 
Eyster,  79  Hi.  254. 

If,  under  the  settled  practice  of  the  court,  tfa» 
husband  has  not  been  held  bound  by  any  applicap 
tion  from  the  statute,  to  furnish  directly  to  the 
wife  the  means  to  procure  a  divoroOi  he  oannot  b» 
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Preston  y.  Johnton,  Gltnn  ▼.  HiU,  and  Lang- 
bein  t.  Schn^er,  tupra. 

The  commoD-law  right  is  not  limited  to 
the  statutable  rights  and  remedies  under  the 
divorce  acts. 

OUataay  ▼.  Hamilton,  and  Biee  ▼.  Sfiepherd, 
9upra, 


The  mle  at  the  common  law  was  that  the 
wife  might  seek  protection  from  cruelty,  and 
the  fair  and  reasonable  charsres  for  solicitor's 
fees  be  recovered  by  the  solicitor  against  the 
husband. 

Turner  v.  Books,  Brown  ▼.  Aekroyd,  Bice  ▼. 
Shepherd,  and  Otiaway  v.  Eamilton,  supra. 


oompelied  to  do  so  indirectly  by  any  Inference 
from  tbe  same  statute.   Morrison  ▼.  Holt,  supra. 

Neither  will  tbe  subsequent  husband  of  tbe  wife 
be  liable  for  such  costs,  as  tt  is  not  a  personal 
debt  of  bees.  Muslck  y.  Dodson,  76  Mo.  604, 43  Am. 
Bep.TSQ. 

And  tbe  bosband^  liability  Is  not  Increased  by 
reason  of  tbe  fact  that  the  wlfe*s  petition  contains 
a  claim  for  tbe  custody  of  tbe  minor  chlldien. 
Sbelton  v.  Pendleton,  18  Conn.  417. 

In  Oooke  v.  Newell,  40  Gonn.  606,  the  court  looked 
upon  the  case  of  Bhelton  v.  Pendleton,  sua^rck  as 
liavinir  settled  the  law  In  Connecticut. 

In  tbe  above  case,  tbe  suit  was  prosecuted  by  the 
husband  airalDSt  the  wife,  and  was  successfully  de- 
fended by  ber  attorneys.    Cooke  v.  Newell,  tuijrou 

The  proper  pniotloe  is  to  apply  to  the  court  for 
Its  order  upon  tbe  husband,  for  an  allowance  for 
counsel^  fees  and  alimony.   JZHd. 

An  attoruf y  cannot  maintain  an  action  against 
the  busband,  but  must  apply  to  tbe  court  In  wblcb 
the  proceedlnjn  were  bad,  for  an  allowance  for  bis 
services  as  part  of  tbe  costs  of  the  action  in  the  dl- 
▼oroe  suit.    WUIlams  v.  Monroe,  18  B.  Mon.  614. 

The  reason  is,  tbat  it  is  never  Decessary  for  ber 
safety  as  wife  to  obtain  divoroe  from  bim,  and 
when  divorced  absolutely,  be  is  no  longer  under  a 
duty  to  provide  for  ber  support  and  protection. 
Ibid. 

Where  the  servioee  are  unnecessary,  or  where 
the  wife  is  able  to  pay  for  them,  or  wbere  an  al- 
lowance bas  been  made  for  them,  and  probably 
where  tbe  wife  is  In  tbe  wrong,  such  an  action 
cannot  be  maintained.  Gossett  v.  Patten,  28  Kan. 
840. 

The  husband  is  not  liable,  upon  general  princi- 
ples of  law,  wbere  tbe  suit  is  wlibout  any  Just  or 
reasonable  foundatioo,  and  wbere  the  cause  is 
prompted  by  motives  of  malice  or  oppression  to- 
wards tbe  husband.  Tbompson  y.  Thompson,  8 
Head,  527. 

Neither  is  he  liable  wbere  tbe  verdict  of  a  jury 
demonstrates  tne  fact  that  tbe  busband  Is  without 
blame,  tbe  suit  by  the  wife  without  foundation,  the 
proceedlnm  not  being  meritorious.  Newman  v. 
Newman,  6v  HI.  167. 

Nor  wbere  the  wife,  as  actor,  has  voluntarily  and 
understand ingly  dismissed  her  suit;  more  especi- 
ally wbere  the  ground  of  dismissal  is,  tbe  proba- 
bility that  tbe  suit  was  unadvlsably  instituted  and 
eannot  be  mamtained.  Thompson  v.  Thompson, 
swpircu 

When  tbe  wife  is  plaintiflT  In  such  a  case,  and  has 
either  discontinued  it  or  been  defeated,  and  Judcr- 
ment  been  rendered  aflrainst  her,  neither  she  nor 
her  attorneys  can  have  any  claim  upon  him  for  tbe 
costs  or  expenses  of  her  fruitless,  and  probably 
causeless,  prosecution.  Phillips  v.  Simmons,  11 
Abb.  Pr.  287,  20  How.  Pr.  842. 

8o  where  the  action  for  divorce  was  dismissed 
without  prejudice,  the  court  held  tbat  the  hus- 
band was  not  hahle.  Bay  v.  Adden,  60  N.  H.  82, 0 
Am.  Rep.  176. 

In  the  above  case  the  court  stated  that  it  never 
was  understood  that  counsel  should  recover  his 
aervioes  against  the  busband  in  such  a  case,  else 
the  courts  would  not  have  been  maklner  orders  of 
allowances  to  tbe  wife  to  enable  her  to  make  her 
defense.    Ihid, 

The  same  conclusion  was  reached  where  the 
parties  to  a  divorce  suit  condoned  each  other*s  of- 
M  L.  R.  A. 


fenses,  voluntarUy  abandoned  tbe  action,  and 
asked  tbat  tbe  same  be  dismissed,  even  thouirfa  the 
court  had  adjudired  and  decreed  the  defendant  to 
pay  the  same.    Keynolds  v.  Reynolds,  67  Cal.  176. 

In  such  a  case  tbe  attorneys  bad  but  to  gather 
up  their  briefs  and  retire,  and  the  court  should  at 
once  dismiss  the  case  and  make  no  further  order, 
ibid. 

After  tbe  divorce  proceedinss  have  been  amica- 
bly arranged  between  tbe  parties,  tbe  wif eHi  at- 
torney bas  no  power  to  procure  an  order  against 
the  busband  for  the  payment  of  fees,  such  order 
being  only  obtainable  during  tbe  pendency  of  the 
proceedings.    MoCuilocb  v.  Murphy,  4A  111.  266. 

Wbere  the  wlfe^  attorney  sued  for  professional 
services  in  prosecuting  a  libel  for  divorce,  which 
was  dismissed,  the  parties  going  together  again,  it 
was  held  that  the  husband  was  not  liable.  Morri- 
son V.  Holt,  42  N.  H.  478, 80  Am.  Dec  120L 

In  such  a  case  it  is  not  sufficient  for  the  plain- 
tifls,  in  order  to  charge  the  defendant,  merely  to 
show  that  his  misconduct  occasioned  the  proceed- 
ings, but  it  must  be  shown  that  tbey  were  neces- 
sary for  the  personal  protection  and  safety  of  tbe 
wife.    UAd. 

Where  the  wife  employed  four  counsel,  it  was 
held  that  they  were  not  necessary,  one  competent 
counsel,  or  one  professional  firm,  being  sufficient, 
and  tbat  tbe  attorneys  in  such  case  must  look  to 
thefar  client  alone  for  their  fees.  Dugan  v.  Bugan, 
1  Duv.  280. 

In  Shelton  v.  Pendleton,  18  Conn.  417,  tbe  plaln- 
tllEB,  the  attorneys  for  the  wifn,  in  successful  di- 
voroe proceedings  against  tbe  husband,  sued  the 
latter  for  their  fees,  and  as  there  was  no  request  or 
assent  by  tbe  defendant  to  their  employment,  the 
court  held  the  claim  unsustainable. 

Wbere  it  was  sought  to  charge  tbe  husband  for 
counsel  fees,  in  a  justice^s  court,  for  tbe  purpose 
of  enabling  tbe  wife  to  prosecute  her  suit,  it 
was  held  that  such  action  would  not  lie,  as  it  was 
an  incident  to  the  wife^  right  to  temporary  ali- 
mony, which  was  only  cognizable  by  a  Justice  of 
the  superior  court.    Qlenn  v.  Hill,  60  Gki.  94. 

And  where  the  wife  filed  a  bill  which  was  an- 
swered with  a  denial  and  by  way  of  cross-bill,  the 
proceedings  finally  terminating  in  the  husband^s 
favor,  it  was  held  that  the  court  bad  no  power  to 
require  the  husband  to  pay  the  same.  Newman 
V.  Newman,  60  IlL  167. 

Again,  where  the  busband  was  sued  for  profes- 
sional services  of  the  wife  in  a  suit  for  divorce, 
brought  by  her  against  the  husband,  in  which  the 
court  decreed  a  payment  of  alimony,  and  of  a  cer- 
tain amount  for  counsel  fees,  with  wblcb  order  the 
husband  complied  and  the  divoroe  was  granted, 
tbe  court  held  that  the  court^s  action  in  tbat  re- 
spect was  final  and  conclusive,  and  that  the  bus- 
band  having  acted  up  to  tbe  order,  was  not  liable 
for  a  subsequent  action  brought  for  the  recovery 
of  the  fees.    Dow  v.  Eyster,  79  III.  254. 

In  Sherwio  v.  Bfaben,  78  Iowa,  467,  tbe  question 
was  whether  an  attorney,  who  in  good  faith  renders 
professional  services  for  the  wife  in  a  divoroe  pro- 
ceeding against  her  husband,  could  recover 
against  tbe  husband  upon  an  implied  promise  to 
pay,  and  the  court  held,  the  grounds  of  complaint 
not  being  true  and  the  action  unnecssary  for  tha 
protection  of  tbe  wife,  that  the  husband  was  not 
liable  for  the  fees  and  advances  made  by  tbe  aU 
tomeys. 
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The  wife  was  not  liable  at  the  oommoD  law. 

Wilion  ▼.  Burr,  26  Wend.  386;  Cook  v.  Wal- 
ton, 88  Ind.  228;  Mt[%ieky.  Dod9on,76  Mo.  824, 
43  Am.  Rep.  780;  Wf^ipple  v.  QiUs,  55  N.  H. 
139. 

The  only  statute  that  has  any  bearinp:  is 
How.  Anno.  Stat.,  §  6297.  which  provides  that 


actions   may  be  brought  against  a  married 
woman  in  relation  to  her  sole  pr6|;^rty. 

The  bill  in  this  case  asked  for  permanent 
alimony.  This  is  in  no  sense  separate  prop- 
erty. ••  It  is  not  an  estate  nor  separnte  prop- 
erty of  the  wife.  It  is  an  allowance  for  the 
nourishment  of  the  wife,  resting  in  discretion 


It  w<i8  contended  in  that  case  that  the  rule  as  an- 
nounced In  JobDson  v.  Williams,  8  G.  Greene,  97, 
64  Am.  Dec.  481,  was  overruled  in  Porter  v.  BriKfn, 
2S  lovra,  166, 18  Am.  Rep.  27,  but  the  court  held  that 
the  very  laniruaffe  of  the  case  was  decisive  of  the 
•question,  and  that  it  was  not  overruled,  and  refer- 
ence to  the  opinion  In  the  latter  case  was  not  In 
<x>nfl1ct  with  the  court *8  conclusion  therein  an- 
nounced, while  the  reasons  upon  which  it  was 
based  might  l)e  admitted  to  ooofliot  with  the 
court's  views. 

In  the  above  case,  the  court  held  that  the  case  of 
•Clyde  V.  Peavy,  74  Iowa,  47,  did  not  controvert  the 
rule  of  a  ireneral  liability  of  the  husband  for  fees 
in  such  cases,  the  point  of  dispute  therein  beinsr 
that  the  plaintiff  was  not  employed  by  the  wife, 
and  that  If  he  rendered  services  it  was  as  assistant 
-counsel,  and  that  the  asslstanoe  was  unnecessary. 
Ibid. 

In  a  suit  brought  to  recover  counsel  fees  against 
<the  husband,  whose  suit  against  the  wife  was  dis- 
missed, the  court  held  the  husband  was  not  liable, 
having  made  no  promise,  except  such  as  might  be 
implied  from  the  facta.  McCullough  v.  Robinson, 
2  Ind.  630. 

Whore,  after  the  pendency  for  nearly  two  years 
•of  a  suit  for  divorce  by  the  wife,  she  dismissed  her 
petition  ** without  prejudice**  and  subsequently 
the  court,  upon  motion,  made  a  peremptory  order 
upon  the  husband  for  payment  of  her  attorney's 
-fees,  the  court  held  that  the  husband  could  not  be 
made  liable  for  such  costs,  and  that  the  court  erred 
in  making  such  order,  the  wife  being  in  fault  and 
having  an  estate  ample  for  the  payment  of  the 
•same.    Dugan  v.  Dugan,  1  Duv.  289. 

In  CoflBn  v.  Dunham,  8  Cush.  404,  64  Aol  Deo. 
'769.  the  court  refused  to  compel  the  husband  to 
pay  the  wife*s  counsel  fees  in  a  divorce  suit,  stat- 
ing that  the  action  was  without  precedent,  and 
contrary  to  the  practioe  and  course  of  decisions  in 
that  state. 

Where,  subsequent  to  a  divorce  the  wife  peti- 
tioned the  court  for  alimony,  and  an  amicable 
•ettlement  was  arrived  at  between  the  parties  with- 
out the  Intervention  of  counsel,  the  court  held  that 
the  wife's  counsel  had  no  equitable  right  to  inter- 
fere upon  the  ground  that  such  settlement  de- 
frauded him  of  his  right  to  expenses.  Gregory  v. 
•Gregory,  82  N.  J.  Eq.  424. 

In  the  above  case,  the  husband  in  a  letter  to  the 
^ife  requesting  an  amicable  arrangement  in  the 
matter,  closed  by  saying,  "  My  father  always  said 
*  Steer  clear  of  the  lawyers.'  I  repeat  it  to  you,** 
4ind  his  advice  seemed  to  have  had  the  desired  ef- 
fect. 

Where  the  wife's  action  was  at)andoned  the 
farties  becoming  reconciled,  the  court  held  there 
was  no  possible  ground  for  maintaining  the  action, 
as  the  wife  could  not  be  considered  the  agent  of 
the  husband  with  authority  to  commence  an  ac- 
-tion  against  him,  perhaps  without  cause,  and 
.afterwards  discontinue  it  and  thereby  make  him 
liable  for  her  attorney's  fees.  Phillips  v.  Simmons, 
11  Abb.  Pr.  287,  20  How.  Pr.  342. 

In  Wing  V.  Hurlburt,  15  Vt.  607,  40  Am.  Dec.  696, 
it  was  sought  to  recover  the  wife's  costs  and  at- 
-tomey's  fees  in  defending  the  husband's  petition 
4n  divorce,  and  in  prosecuting  a  cross-petition 
against  him  the  court  held  that  the  husband  was 
not  liable. 

If,  however,  the  divorce  was  obtained  by  the 
24L.R.A. 


wife  by  reason  of  desertion  or  abandonment,  tiw 
husband  cannot  be  made  liable  for  the  fees.  Peck 
V.  Marling  22  W.  Va.  708. 

In  Clarke  v.  Burke.  65  Wis.  850. 66  Am.  Hep.  631« 
an  action  was  brought  against  the  husband  to  re- 
cover fees  in  a  suit  brought  by  the  wife  agaioaa 
the  husband  for  dl  voroe.  The  court  stated  that  if 
the  attorney  could  recover,  it  was  because  he  had 
a  valid  claim  against  the  husband  as  a  matter  of 
right,  there  being  no  express  promise  or  agree- 
ment on  the  husband*s  part  to  pay  for  the  services 
rendered,  and  there  was  no  claim  that  the  wife 
had  any  express  authority  to  bind  her  husband  lo 
make  such  payment. 

n.  Lidtfimy  of  the  wift. 

1.  In  generdL 

As  to  the  liability  of  the  wife,  the  authorities  artt 
not  unanimous,  some  have  held  that  If  credit  la 
given  to  the  wife  she  alone  is  liable,  others  bass 
her  responsibility  in  a  decree  a  vincuUt  matrimonii 
upon  her  implied  promise,  and  the  same  has  been 
held  in  a  decree  a  mensa  et  thoro  where  they  lived 
apart  owing  to  abandonment  and  desertion. 

Some  cases  hold  such  servioe  chargeable  against 
her  separate  estate,  and  enforceable  in  equity, 
while  In  others  she  is  held  relieved  by  reason  of  her 
common-law  disability. 

It  is  well  settled,  and  for  good  reasons,  that  If 
the  credit  be  in  fact  given  to  the  wife  alone,  tha 
presumption  of  the  contract  obligatory  upon  the 
husband,  expressed  or  implied.  Is  repelled,  and  in 
such  a  case  the  plaintiffs  must  be  considered  as  re- 
lying upon  the  honor  of  the  wife,  or  as  having 
acted  (t  ratuitnusly.   Shelton  v.  Pendleton,  suura. 

In  such  cases  the  presumption  repels  no  assent 
or  authority  by  the  husband  to  their  emplosrment« 
and  they  are  employed  by  the  wife  for  her  sole 
purpose  In  opposition  to  her  hu8band*s  interest,  and 
credit  was  given  in  reality  to  the  wife  alone.    IbUL 

When  the  attorney  Is  employed  by  the  wife  to 
obtain  a  divorce,  she  living  separate  and  apart 
from  her  husband,  the  husband  not  being  liable 
for  the  costs  in  a  divorce  a  vineulo  matrUnomU^  tbe 
wife  is  liable  upon  her  implied  promise  to  pay,  tlie 
services  being  rendered  at  her  request  and  for  her 
benefit.    Peck  v.  Marling,  22  W.  Va.  70S. 

If  the  wife  obtained  a  divorce  a  mensa  et  (hoinK 
while  living  separate  and  apart  from  her  husband, 
and  the  Ixasisof  the  suit  was  abandonment  and  de- 
sertion, she  would  be  as  liable  to  such  a  suit,  as  she 
would  be  if  the  divorce  sought  was  one  a  vinculo 
matiimonit,  no  matter  whether  she  had  or  had  not 
a  separate  estate,  and  whether  the  contract  wae 
ex  press  or  Im  plied.    Ibid, 

With  a  reaM)nable  compensation  for  the  services 
of  the  attorney,  a  married  woman  may  chunre  her 
Separate  estate.    Viser  v.  Bertrand,  14  Ark.  207. 

In  legard  to  her  separate  estate,  the  wlfu  may 
have  rights  Independent  of  and  adverse  to  those  of 
her  husband,  which  will  be  protected,  and  her 
liabilities  In  respect  to  such  estate  will  beenforced 
in  equity.    Ibid. 

To  deny  to  her  the  power  of  binding  her  estate 
for  the  retainer  of  competent  professional  aid,  so 
far  as  from  being  an  advantage.  It  would  disarm 
her  in  a  contest  already  unequal,  and  require  her 
to  come  Into  court  defenseless  save  as  an  object  of 
sympathy.    Ibid. 

In  Lamy  v.Catron  (N.  M.)  Jan.  21, 1880,  tt  was  k 
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^variable  and  revocable."  It  is  eroentially  tcm- 
;poTary,  condiiional  and  dependent. 

Quenther  v.  Jacobs,  44  Wis.  854. 

It  remains  subject  to  the  continuing  aathor- 
-itj  of  the  court  over  it,  to  be  exercised  from 
-time  to  time. 


Ibid,:  How.  Anno.  Stat.  §  6248. 

It  is  not  separate  property. 

Ouenther  v.  Jacobs,  supra;  Bomntne  ▼. 
Chaunrey,  14  L.  R.  A.  712,  139  N.  Y.  566. 

Mr,  Mark  S.  Woleott  for  defendant  ia 
error. 


'that  where  the  wife  had  ample  estate  of  her  own, 

flhe  mifrht  charge  It  with  the  neoessary  couneePB 

fees  to  enable  ber  to  either  prosecute  or  defend  a 

-dlvoroe  action  to  which  she  was  a  party,  and  that 

where  she  had  done  so  In  the  employment  of  a 

-«oUcltor,  the  court  bad  power  in  the  dlvoroe  pro> 

-oeedlngs,  as  an  Incident  thereto,  to  decree  such 

necessary  fees  affalnst  her  separate  estate  as  an 

aUowaaoe  to  the  solioltor,  so  far  as  such  fees  were 

^•otuaJly  neoessary,  beinff  limited  to  the  fair  value 

-of  the  services  rendered. 

At  common  law  a  married  woman  Is  wholly  In- 
-  capable  of  making  any  contract  whatsoever,  which 
-will  bind  her  personally,  or  create  against  her  a 
personal  debt  or  obligation,  Musick  v.  Dodson,  76 
Mo.  824, 48  Am.  Bep.780. 

In  Musick  y.  Dodson,  tupra,  the  plaintiff  brought 
-action  against  the  wife  to  recover  his  fees  In  suc- 
-oeasfully  prosecuting  a  divorce  suit  against  the 
liusband,  and  the  court  held  she  was  not  liable. 

Tbefailure  to  render  such  Judgment  where  the 
-divorce  is  not  granted  does  not  operate  to  the  pre- 
judice of  the  wife,  as  she  cannot  be  held  liable  for 
-any  of  the  costs  of  the  proceedings.  NUdrk  v* 
Nikirk,8Met.(B:y.)432. 

A  married  woman  retaining  counsel  in  a  suit  for 
divorce  is  not  liable  in  an  action  for  his  fees. 
'Wilson  Y.  Burr,  26  Wend.  88a. 

It  is  no  longer  the  subject  of  dispute  that  while 
•a  wife  may  employ  attorneys  to  proeecute  or  de- 
fend ber  in  an  action  for  divorce,  she  Is  not  able  to 
bind  herself,  or  her  property,  to  pay  for  the  services 
^f  such  attorney.    McCabe  v.  Britton,  79  Ind.  SM. 

If,  however,  credit  has  been  given  to  the  husband, 
'the  attorney  cannot  recover  against  the  wire  upon 
lier  contract    Peokv.  MarUng,23  W.  Va.T08L 

fL  Wlfe^B  promiteto pau, 
a.  Prior  promise. 

The  question,  whether  or  not  a  married  woman 
-can  bind  herself  by  a  simple  contract,  to  pay  a 
lawyer^sfees  in  a  suit  for  divorce  against  ber  bus- 
band,  must  depend  upon  whether  or  not  there  is  a 
^ufBcient  consideration  upon  which  to  base  the 
promise  to  pay,  and  if  there  is  not  such  a  considera- 
tion, a  promise  is  a  mere  nudum  fHuaum^  by  which 
«be  IS  not  bound.    Peck  v.  Marling,  28  W.  Va.  708. 

The  wlfo  is  liable  upon  ber  express  promise  upon 
^hich  credit  was  given  solely  to  her.    Ibtd. 

Such  a  promise  will  bind  ber  when  made  before 
'the  disHolutton  of  the  marria^ire.  if  at  the  time  it 
was  made  she  lived  separate  and  apart  from  her 
liusband,  such  a  promise  being  binding  upon  her 
in  a  court  of  law,  as  though  it  were  made  while  she 
-wasa/smesote.   Ibid. 

And  though  ber  husband  might  be  responsible 
Yor  her  attorney's  fees,  if  the  divorce  suit  was  one 
4imen8a  et  thoro  based  upon  his  cruelty,  still  she 
mlRht  be  bound,  if  when  living  separate  and  apart 
-ftrom  ber  husband  she  employed  the  attorney  to 
l>ring  such  suit,  and  expressly  promised  to  pay  his 
fees,  so  that  she  alone  was  looked  to  by  him  for 
payment.    Ibid. 

If  however  the  wife  has  given  a  written  guarantee 
for  such  costs,  she  would  be  liable  even  though 
her  husband  might  still  be  looked  to,  the  fact  that 
the  services  were  rendered  at  ber  Instance  and  for 
'her  benefit  being  a  sufficient  consideration,     ibid. 

InCk)ok  V.  Walton,  88  Ind.  288.  the  wile's  action 
against  her  hustxind  for  dlvoroe  was  refused  and 
the  attorney  brought  suit  for  bis  service  against 


the  wife.  The  court  held  that  she  was  not  liable 
during  the  marriage,  and  that  the  divorce  act  did 
not  in  terms,  or  by  any  fair  implication,  relieve  a 
married  woman  from  the  disability  of  coverture, 
so  far  as  to  enable  her  to  make  a  contract  that 
would  bind  her  personally  in  relation  to  a  suit  by 
her  for  a  divorce,  even  though  she  might  bring 
that  action  in  ber  own  name. 

So  where  the  wife,  as  defendant,  promised  to  pay 
the  fees  of  an  assistant  attorney  out  of  the  alimony 
awarded  ber  by  the  court,  it  was  held  that  such 
promise  bad  no  binding  effect,  neither  could  it  be 
made  a  lien  on  her  Judgment  McGabe  v.  Britton. 
79Ind.284. 

b.  Sabsequtvl  promtae. 

Upon  the  question  of  the  effect  of  a  subsequent 
promise  of  the  wife  to  pay  such  fees  the  authorities 
are  divided. 

It  has  been  held  that  professional  services  in  di- 
vorce proceedings  may  be  recovered  afralnst  a 
married  woman,  where  there  is  an  express  promise 
to  pay  made  by  her  after  the  decree  dissolving  the 
marriage.  Vlser  v.  Bertrand,  U  Ark.  J»7;  Peck  v. 
MarUng,2SW.Va.708. 

The  previous  services  being  for  her  benefit  and 
at  ber  request,  constituting  a  moral  obligation 
sufficient  to  uphold  the  promise  made  after  re- 
moval of  the  disability.  Wilson  v.  Burr,  26  Wend. 
886. 

The  contrary  has,  however,  been  held  to  be  the 

fiuw  in  Missouri  and  Indiana. 

Such  a  promise  being  a  mere  moral  obligation 
and  not  a  good  consideration,  there  being  no  orig- 
inal liabUity  or  obligation  to  pay.  Musick  v.  Dod- 
son, 76  Mo.  684, 43  Am.  Rep.  780. 

If  the  wife  could  not.  during  the  existence  of 
marital  rehitions  with  her  husband,  bind  herself 
personally,  then  as  a  matter  of  course  there  could 
not  be  any  consideration  for  the  promise  made  by 
her.  after  the  divorce  was  obtained,  to  pay  for  such 
services,  and  the  subsequent  promise  would  ba 
nudum  paetum.   Ibid. 

In  Putnam  v.  Tennyson,  50  Ind.  466,  the  wife  sued 
the  defendants,  her  attorneys,  to  recover  money 
collected  and  received  by  them  for  alimony  in  asult 
in  which  she  was  divorced  from  her  husband,  and 
which  upon  demand  they  refused  to  pay,  claiming 
that  she  owed  them  for  services  in  such  proceed- 
ings, and  insisting  upon  her  promise  to  pay  made 
subsequent  to  the  divorce.  The  court  held,  the  in- 
debtedness accruing  during  her  coverture,  that  the 
contract  was  void  and  that  the  promise  made  after 
divorce  to  pay  the  amount  was  without  considera- 
tion and  invalid,  but  such  subsequent  promise  if 
founded  on  a  further  consideration  would  be  valid. 

In  the  above  case  CMef  Justice  Pettit  dissented 
from  so  much  of  the  opinion  as  held  that  a  married 
woman  who  employs  an  attorney  to  bring  and 
prosecute  a  suit  for  divorce,  and  who  renders  serv- 
ices and  accomplishes  the  end,  was  not  liable  for 
the  costs,  because  she  was  a  married  woman,  upon 
the  ground  that  she  was  authorized  by  law  to  bring 
and  prosecute  her  suit,  and  that  she  could  not  do 
so  without  resorting  to  the  employment  of  an  at- 
torney as  a  necessary  means,  and  for  the  value 
of  bis  services  she  must  be  liable.  Putnam  v. 
Tennyson,  supra. 

a  Under  slate  statutes. 
The  question  as  to  the  wife's  liability  for  8a<dt 
fees  under  the  statutes  of  the  different  states  does 
not  seem  to  have  arisen  in  many  states. 


MiGHIGAlf  SUPRBMB  COUBT, 


Mat, 


Montg^omery,  J.,  delivered  the  opiDion  of 
tbe  court: 

Plain  I  iff  is  an  attorney  at  law,  and  recov- 
ered in  tbe  court  below  for  professional  ser- 
vicei   rendered  to  the  defeodant,  who  is   a 


married  woman.  A.  portion  of  the  servicer 
related  to  tbe  separate  estate  of  the  woman,  wh» 
is  sh  wn  in  tbe  record  to  have  had  consider- 
able property  in  her  own  right.  Included  in  the 
bill  of  particulars  was  a  charge  of  $100  for 


In  Whipple  V.  Giles,  65  N.  H.  139,  it  was  held  that 
the  Oeoeral  Statutes  of  New  Hampshire,  chap.  164, 
fi  18,  giving  the  wife  power  to  sue  and  be  sued  In 
her  own  name,  upon  contracts  relatlDg  to  her  sep- 
arate property,  did  not  apply,  either  in  terms  or  by 
implication,  to  contracts  outside  of  such  property, 
and  the  court  therefore  dismissed  a  suit  brought  by 
an  attorney  to  recover  fees  to  a  libel,  instituted  by 
her  against  her  hustmnd  for  divorce. 

8o  in  New  York  the  statute  allowing  the  suit  in 
her  name  (2  Bev.  Stat.  144,  fi  89),  does  not  remove 
the  common-law  inability  of  a  femt  covert  to  con- 
tract.   Wilson  V.  Burr,  25  Wend.  886. 

Under  sections  12  and  15  of  chapter  66  of  the  Code 
of  West  Virginia,  however,  the  incapacity  of  a 
married  woman  to  make  a  contract  binding  on  her 
In  a  court  of  law  is  entirely  removed  when  she 
makes  such  contract  while  living  separate  and 
apart  from  her  husband;  and  when  living  sepcurate 
and  apart  from  her  husband  she  nas  the  same 
capacity  to  make  a  contract,  which  shall  be  binding 
on  her  in  a  court  of  law,  as  she  would  have  if  she 
were  a  feme  $6U^  and  tf  work  and  labor  is  done  for 
her  at  her  request  by  a  third  person,  a  court  of  law 
will  imply  a  promise  by  her  to  pay  a  reasonable 
compensation  therefor  in  the  same  manner  as  if 
she  were  a  feme  srjle,  and  in  respect  of  which  she 
could  he  made  liable  at  law.  Peck  v.  Marling,  22 
W.  Va.708. 

8.  Einglisfi  decUinns. 

In  Shepherd  v.  Mackoul,  8  Oampb.  826,  ft  was  said 
that  the  husband^s  Ifabiilty  depended  upon  tbe 
necessity  of  the  proceedings  taken  by  the  wife,  and 
that  if  such  proceedings  were  uncalled*  for,  the 
wile  could  not  make  him  liable  for  the  expenses 
incurred  thereby. 

.  To  entitle  a  solicitor  to  recover  the  costs  from 
the  husband,  or  to  prove  for  them  against  the  hus- 
band *s  estate,  he  must,  in  the  absence  of  actual 
success,  be  able  to  show  that  he  made  proper  in- 
vestigation and  inquiry  into  all  the  circumstances 
of  the  case  before  he  commenced  the  proceedings. 
Re  Hooper,  Bay  lis  v.  Watkins,  88  L.  J.  N.  8.  Ch.800. 
10  Jur  N.  S.  114, 9  L.  T.  N.  &  741, 12  Week.  Rep.  834. 

In  The  above  case,  it  was  questioned  whether 
previous  Inquiries  and  the  existence  of  reasonable 
grounds,  would  entitle  the  attorney  to  recover  from 
the  husband  if  tbe  vife  failed  In  the  suit.   Ibid. 

The  case  of  Ottaway  v.  Hamilton,  L.  R.  8  C.  P. 
IMv.  898.47  L.  J.  C.  P.  725, 88  L.  T.  N.  S.  925. 28  Week. 
Rep.  783,  decided  that  a  solicitor,  employed  by  a 
wife  to  tuko  proceedings  against  her  husband  to 
obtain  divorce,  might  sue  the  husband  for  *' extra 
costs "  that  is,  costs  reasonably  Incurred  by  him 
beyond  the  costs  taxed  and  allowed  by  the  court,  as 
between  party  and  party. 

In  Brown  v.  Ackroyd.  6  El.  &  HI.  819,25 1*  J.  Q. 
B.  193,  2  Jur.  N.  8. 288,  the  wife,  from  reasonable 
apprehension  of  personal  violence,  left  her  bus- 
band*s  house  and  for  tbe  purpose  of  protecting 
herself  sued  for  divorce  a  menaa  et  thoro.  It  was 
held  that  the  law  gave  her  authority  to  pledge  her 
husband's  credit  for  the  expenses  of  the  prosecu- 
tion, the  question  as  to  the  hust)and*s  liability 
Heing,  whether  at  the  commencement  of  the  pro- 
ceedings, there  was  such  reasonable  ground  for 
anticipating  iU  treatment  as  to  make  the  divorce 
nece««ary  for  the  wif e*s  protection. 

Where  there  has  been  cruelty,  a  divorce  a  menaa 
St  thoi  o  may  be  necessary  for  the  protection  of  the 
wife,  and  as  she  has  no  means  of  her  own  she  will 
lose  this  protection,  unless  she  can  pledge  her  hus- 
band*s  credits  Brown  v.  Ackroyd,  supm. 
24  L.  R.  A. 


In  wnilams  v.  Fowler,  McCleL  &  Y.  269,  It  wa» 
held  that  an  action  on  the  case  would  lie  against 
the  husband  for  the  reasonable  costs  of  prooeed- 
ings  at  law  or  in  equity,  instituted  by  an  attam«r 
against  him  on  behalf  of  the  wife,  who  bad  been 
forced  to  leave  the  house  by  extreme  ill-treaU 
ment.  the  parties  having  agreed  to  a  separatton^ 
and  the  husband  having  tendered  the  attorney  tba- 
rent  of  a  cottage  occupied  by  the  wife,  and  nndr 
taken  to  pay  the  costs  if  reasonable. 

Where,  pending  proceedings  for  dIvoroehjtW 
wife  against  the  husband,  an  amicable  arrangeo 
ment  was  arrived  at,  the  wlfe^s  attorneys  weva- 
held  entitled  to  recover  their  costs  against  the  has- 
band.    Stocken  v.  Pattrlck,  29  K  T.  N.  8. 607. 

In  Butler  v.  Butler,  L.  R.  15  Prob.  Div.  82,  whero^ 
the  queen*s  proctor  intervened,  it  was  held  that  tlie 
husband  would  not  be  ordered  to  give  security  for 
the  wif  e^  costs  incidental  to  such  proceeding. 

The  legal  expenses  incurred  by  a  deserted  wife- 
preliminary  and  incidental  to  a  suit  for  restltutioo 
of  conjugal  rights  were  held  neoessarlea  for  whiob 
the  husband  was  liable,  and  for  which  she  ooulA 
recover,  either  against  him-  or  against  his  execo* 
tors,  upon  the  implied  authority.  Wilson  y.  Ford» 
UR.8Exch.68,87L.J.  Bxch.  60, 17  L.  T.  N.  &  60i,. 
16  Week.  Rep.  482. 

In  Wilson  v.  Ford,  supra,  the  wife's  attorney  wa» 
also  aUowed  to  charge  the  husband  with  his  reea» 
with  respect  to  advice  given  the  wife  conoemlng  a 
verbal  promise  of  a  settlement,  made  at  the  time* 
of  marriage,  as  to  the  best  means  of  dealing  witb 
tradesmen  who  had  supplied  hdr  with  necessaries^ 
and  with  the  landlord  who  was  threatening  to  dl^ 
train  for  rent. 

In  Rice  v.  Shepherd,  12  a  B.  N.  8. 882, 6  L.  T.  N.8. 
482,  it  was  held  that  the  husband  was  liable  to  aft 
action  at  the  suit  of  the  wife's  attorneya,  for  oosta^ 
necessarily  Incurred  by  her  in  filing  a  petition  for 
judicial  separation,  on  the  ground  of  cruelty,  al- 
ihough  tbe  petition  was  not  proore  ied  with,  and  th» 
course  prescribed  by  the  practice  of  the  divorce 
court  for  obtaining  the  wife's  costs  has  not  been 
pursued,  such  costs  coming  under  the  description 
of  a  necessary,  and  the  English  divorce  acts  did  not 
take  away  the  right  of  action  at  common  law. 

The  common  law  right  of  such  an  attorney  to 
sue  the  husband  as  for  necessaries  supplied  to  the 
wife  Is  not  limited  to  the  statutory  rights  and 
remedies  for  costs  given  to  the  wife  under  tbe 
English  divorce  acts.  Ottaway  v.  Hamilton,  L.  B. 
8  C.  P.  Div.  898,  47L.J.aP.725,  88  L.  T.  N.  S.  926,. 
26  Week.  Rep.  783. 

The  cost  of  a  suit  Justifiably  instituted  by  a  mar* 
ried  woman  against  her  husband  for  a  divorce,  or 
a  Judicial  separation,  are  necessaries  for  which  sbe 
may  pledge  her  husband's  credit.  Stocken  v.  Pat- 
trick,  29  L.  T.  N.  8. 507. 

Suits  for  divorce,  or  any  reference  to  a  marriage 
settlement,  are  not  the  necessary  means  ot  preser- 
vation and  safety,  and  professional  charges  in  snob 
cases  do  not  come  within  the  principles  of  Shep- 
herd V.  Mackoul,  3  Campb.  ^  and  cannot  be 
deemed  necessaries. 

In  Re  Hooper,  Baylls  v.  Watkins,  88  L.  J.  Cb.  N. 
a  800,  10  Jur.  N.  8.  114,  9L.  T.  N.  S.  741, 12  Week. 
Rep.  824,  it  was  held  that  the  costs  of  a  solicitor, 
employed  by  a  married  woman  in  proceedings  oa 
the  wife's  behalf,  against  the  husband  tor  a  decree 
of  judicial  separation,  are  not  necessaries  tor 
which  tbe  husband  is  liable,  unless  there  was  great. 
probability  of  ultimate  succesa.  B»  W; 
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ntafner  and  serTices  in  a  diycfx»  suit  brought 
by  defeodaot  against  her  huslVand.  This  pro- 
ceeding was  not  carried  thrcugh  to  a  deier 
minaiion,  but  was  discontinued  by  Mrs.  Pat- 
terson before  a  decree.  Bubstaniiallj  the 
<only  question  presented  by  the  record  is 
whether  a  married  woman  may,  in  this  state, 
make  herself  chargeable  with  the  value  of 
•ervices  rendered  upon  her  employment  to  se- 
•cure  a  divorce  from  her  husband.  It  is  con- 
tended by  the  defendant  that  the  husband  is 
liable  for  such  services,  and  that  the  wife  is  not. 
The  authorities  are  not  uniform  upon  the  ques- 
tion^ but  we  think  the  weight  of  authority  nes- 
stivessuch  liability  on  the  part  of  the  husband. 
See  Scbouler,  Husb.  &  Wife,  §  105.  and  cases 
cited  in  note.  In  some  of  the  states  the  lia- 
bility of  the  husband  is  asserted.  Spray- 
herry  v.  Merk,  30  Ga.  81,  76  Am.  Dec.  «87; 
Porter  v.  Brigps,  88  Iowa.  166, 18  Am.  Rep.  27; 
Langbein  v.  Scfmeider,  27  Abb.  N.  C.  228;  and 
in  these  jurisdictions  it  is  held  that  the  wife 
la  not  competent  to  charge  herself  with  such 
expenses.  Mwnck  ▼.  Vodwn,  76  Mo.  624, 
43  Am.  Rep.  780;  Cook  v.  Walton,  88  Ind.  228; 
Whipple  V.  Qile$,  65  N.  H.  189.  See,  how- 
ever, dissenting  opinion  of  Peitit,  Ch.  </.,  in 
Putnam  v.  lennyton,  50  Ind.  461.  We  think 
the  cases  which  deny  the  husband's  liability 
«re  more  consonant  with  the  holdings  of  this 
<X)urt  that  one  who  supplies  the  wife  with 
goods  apparently  suitable  to  her  situation  in 
Hfe  does  so  at  his  peril,  and  can  only  recover 
if  the  husband  has  failed  to  supply  necessa- 
ries. Qlark  v.  Cox,  82  Mich.  204.  Is  the  wife 
oompeteat  to  contract  for  such  services?    The 


wife  may  exhibit  her  bill  for  divorce  in  her 
own  name.  2  How.  Anno.  Stat.  §  6288.  And 
in  section  6285  it  is  provided  that  "  in  every 
suit  brought,  either  for  a  divorce  or  for  a  sep- 
aration, the  court  may  in  its  discretion  re- 
quire the  husband  to  pay  any  sums  necessary 
to  enable  the  wife  to  carry  on  or  defend  the 
suit  during  its  pendency,  and  it  may  decree 
costs  against  either  pariy  and  award  execution 
for  the  same,  or  it  may  direct  such  oistB  to 
be  paid  out  of  any  property  sequestered  or  in 
the  power  of  the  court,  or  in  the  hands  of  a 
receiver."  The  statute  clearly  indicates  that 
such  proceedings  are  to  be  maintained  at  the 
cost  of  the  wife,  unless  the  court  shall  relieve 
her  of  such  cost  by  an  order  for  expense 
money  to  be  paid  by  her  husband.  Bo»g  v. 
Bow,  47  Mich.  185.  It  has  also  been  held  ia 
this  state  that  a  married  woman  is  competent 
to  assert  her  rights  either  as  plaintiff  or  de- 
fendant, and  where  a  suit  is  brought  aeainsl 
her  as  defendant,  is  bound  to  do  sa  WiUan 
Y,  Cooiidge,  42  Mich.  112. 

It  would  seem  to  follow  logically  that,  hav* 
ing  the  power  to  bring  suit,  and  being  in  such 
suit  responsible  for  costs,  she  must  be  held 
competent  to  contract  for  the  services  of  an 
attorney  to  represent  her  riflrhts.  We  think 
the  right  to  contract  for  such  services  is  nec- 
essarily incident  to  and  included  in  her  right 
to  bring  the  suit.  In  this  view,  there  was  no 
error  committed  to  the  prejudice  of  the  de- 
fendant, and  the  judgment  Aould  be  affirmed 
with  costs. 

The  other  JusUcea  concurred* 
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!•  The  nature  of  the  aid  ftimlahed  by 

the  one  for  whose  wron^f ui  killinsr  a  recovery  is 
souirbt  to  the  plaintiff  in  the  aotion  need  not  be 
set  out  in  the  oompialnt. 
fi.  A  witneas  eajinot  i^ve  an  opinion  as 
to  the  protMibiUty  of  continued  aid  from  a  parent 
to  a  child  as  a  basis  for  damages  for  the  wroofff  ul 
killing  of  the  parent^ 


Note.— There  are  many  authorities  boidinff  that 
the  damaires  to  be  recovered  for  tlie  wronirf ui 
klilinir  of  another  must  be  proportionate  to  the 
loss  sustalDed,  see  note  to  Morgan  v.  Southern  Fa- 
ciflc  Ck>.  (Cat)  17  L.  B.  A.  71«  and  the  logical  con- 
4duHion  would  be  that  if  the  pecuniary  value  of  the 
continuance  of  the  life  to  plalntiir  was  inithe 
mid  furnished  toward  living  expenses,  no  loss  could 
be  shown  tf  a  considfirable  sum  was  received  by 
plttintiff  as  legatee  or  distributee  of  decedenL 

Tbe  application  of  such  conclusion  which  is  made 
In  the  above  case  is,  however,  somewhat  novei.  If 
the  recovery  is  based  on  loss  of  protiable  future 
mcottmulations,  as  in  the  case  of  Howard  v.  Dela- 
ware &  H.  Oftoal  Go.  (C.  a  D.Vt.)  6  L.  B.  A.  7S,  tbe 
ivresent  receipts  because  of  the  death  would  not, 
iiowever,  be  of  such  material  Importance. 
184  L.  R.A. 


8«  A  reoorery  for  the  death  of  another 
cannot  be  had  by  one  who  receives 
f^om  the  estate  of  the  deceased  prop- 
erty greater  in  valne  than  all  tbe  prospec- 
tive benefits  that  would  have  accrued  to  him  had 
death  not  ensued,  where  the  statute  creating  the 
right  of  aotion  gives  damages  only  for  tbe  pe- 
cuniary loss,  and  provides  that  eacb  benenctary 
of  the  class  of  relatives  specified  shall  recover 
separately  for  his  own  special  injury. 

4.  The  will  of  the  deceased  may  be  pat 
in  evidence  to  show  that  the  plalntifT  has  rus- 
tained  no  lues  by  the  death  of  the  testator,  where 
the  action  is  based  on  a  statute  allowing  a  recov- 
ery for  tbe  pecuniary  lose  sustained  by  such  death. 

6*  An  instrnction  that  recovery  can  be 
had  only  for  the  loss  of  snch  peenniary 
benefits  as  would  have  resulted  '*rrom  tbe 
mental  or  bodily  labor**  of  tbe  deceased  Is  wrong, 
where  the  prospective  benefits  were  from  the  in- 
come of  the  property  of  the  person  killed. 

(Junell,  1804.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fourth  Supreme  Judical  District  to  re- 
view a  Judgment  affirming  a  judgment  of  the 
District  Court  for  Bexar  County  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  wrongful  killing  of  plains 
tjSr*s  mother.  Reverted. 
The  facts  are  stated  in  the  opinion. 


Tbzab  Supbbmb  Coubt. 
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Messrs,  Houston  Bros*  for  plaintiff  in  er- 
ror. 

Messrs,  Dennuui  ib  Franklin,  for  defend- 
antfl  in  error: 

The  demurrer  and  exceptions  to  plaintiffs' 
petition  were  properly  overruled  as  the  alle- 
gaiionft  therein  show  that  bv  the  death  of 
plaintiffs'  mother  they  suffered  pecuniary  loss. 

Houston  d  T,  G.  R.  Co.  v.  O^viser,  57  Tex. 
801;  Missouri  Pac.  R.  Go.  v.  Kindred,  Id.  498 
and  593.  and  cases  cited;  GMeago  4&A,R,  Co,y. 
Carey,  115  III.  115;  Galveston,  H.  A  8,  A,  R. 
Co.  V.  Kntac,  72  Tex.  648;  Missouri  Pac  R, 
Co,  y.  Lee,  70  Tex. 496,  and  cases  cited. 

The  court  did  not  err  in  refusing  to  permit 
the  will  of  the  deceased  to  be  introduced,  as 
the  same  was  immaterial  to  any  issue  in  the 
case. 

Defendant  cannot  set  off,  either  in  offset  or 
in  diminution  of  damages  resulting  from  its 
tort  the  values  of  the  devise  or  inheritance 
from  the  deceased  to  plaintiffs.  Such  a  de- 
fense is  opposed  to  public  policy.  Besides, 
the  undisputed  evidence  showed  that  deceased 
mnnaged  her  property,  reinvested  her  income, 
collecied  her  rents,  and  was  a  careful  business 
woman,  and  that  she  devoted  her  surplus  in- 
come to  support  of  plaintiffs,  and  they,  there- 
fore, suffered  a  pecuniary  loss,  by  these  gifts, 
and  an  increase  of  the  deceased's  property  by 
her  labors  being  cut  off  by  her  death.  This 
caused  them  a  direct  pecuniary  loss  not  com- 
pensated for  by  an  inheritance  of  the  property 
owned  by  their  mother  when  killed  by  de- 
fendant. This  loss  they  were  authorized  to 
consider  by  the  charge  of  the  court,  but  could 
not  consider  under  the  special  charges  asked. 

Pym  V.  Qrtat  NortJiem  R,  Co,  2  Fost.  &  F. 
619;  North  Pemnsylrania  R,  Co.  v.  Kirk,  90 
Pa.  15;  Kellogg  v.  New  York  Cent.  A  R.  H. 
R.  Go.  79  N.  Y.  72;  Teiry  v.  Jewett,  78  N. 
Y.  888,  17  Hun,  895;  Illinois  Cent.  R,  Co.  v. 
Barron,  72  U.  8.  5  Wall.  90,  18  L.  ed.  591; 
Texas  d  P.  R.  Go.  v.  Levi,  59  Tex.  675;  GarroU 
▼.  Missouri  Pac,  R,  Co.  88  Mo.  239,  57  Atn. 
Rpp.  882;  8  Sutherland.  Damages,  pp.  269, 284; 
Thompson,  Carr.  p.  471;  Patterson,  Railway 
Accident  Law,  pp.  474-494;  Tiffany,  Death  by 
Wrongful  Act,  §^  159, 167, 172,  176,  and  notes 
under  each  section;  Ghio  d  M,  R.  Co.  v.  Dick- 
erson,  59  Ind.  824;  Pittsburgh,  C.  d  St.  L.  R. 
Co.  V.  Thompson,  56  111.  188. 

GeneraPy  as  to  measure  of  damages: 

Gulf,  G.  d  8,  F.  R.  Co.  V.  Compton,  75  Tex. 
667;  Uaheston  v.  Barbour,  62  Tex.  174,  50  Am. 
Rep.  519;  InUrnational  d  G,  N,  R.  Go.  v.  Or- 
mond,  64  Tex.  490;  Dallas  d  W.  R,  Co.  v. 
Bpicker,  61  Tex.  427,  48  Am.  Rep.  297;  Bruns- 
uig  V.  White,  70  Tex.  604. 

Gaines,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  in  the  trial  court  (the  de- 
fendants in  error  in  this  court)  are  the  sons 
and  daughters  of  Mrs.  M.  C.  Long.  They 
brought  this  suit,  under  the  statute,  to  re- 
cover damages  for  injuries  resulting  to  them 
from  the  death  of  their  mother,  which  was 
alleged  to  have  been  caused  by  negligence  of 
the  defendant,  the  San  Antonio  &  Aransas 
Pass  Railwav  Company.  The  petition  al- 
leged that  the  youngest  of  plaintiffs  was 
twenty-four  years  old  on  the  day  of  the  ac- 
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cident  which  resulted  in  Mrs.  Long's  demth. 
The  allegations  of  the  petition  with  reference- 
to  the  damages  were  as  follows :  **  Plaintiffs 
aver  that  said  M.  C.  Long,  during  her  life- 
time, aided  in  the  support  and  maintenance 
of  each  one  of  plaintiffs,  cared  for  them  id 
time  of  sickness,  and  at  other  times,  and  that- 
her  house  was  their  home  whenever  they  de- 
sired to  make  it  such,  and  that  each  bad 
every  reasonable  expectation  that  if  said  IL 
C.  Long  had  lived  she  would  have  continued 
to  aid  and  assist  in  the  support  and  main- 
tenance of  each  of  them,  as  aforesaid ;  and 
they  aver  that  by  her  death  each  of  them  has 
been  deprived  of  her  motherly  care  and  as- 
sistance, and  her  said  support  and  mainten- 
ance, all  in  their  damage  in  the  sum  of  flfteea- 
thousand  dollars  ($15,000)."  These  allega- 
tions were  specially  excepted  to,  substan- 
tially^ upon  the  ground  that  they  were  vague^ 
and  indefinite.  The  court  overruled  the  ex- 
ceptions, and  we  think  there  was  no  error  lit 
that  rulinff.  It  is  contended  that  the  peti- 
tion should  have  averred  specially  the  nature 
of  the  aid  extended  by  Mrs.  Lon^,  in  her 
lifetime,  to  each  of  the  plaintiffs.  The  fact 
that  the  deceased,  during  her  life,  contributed 
to  the  support  of  her  children,  is  evidence  to 
be  considered  by  the  jurv  in  determining  the 
pecuniary  loss  sustained  by  them  by  reason 
of  her  death ;  and  it  may  be  that  in  a  case 
like  this,  in  which  the  children  are  all 
adults,  and  no  longer  abide  under  the  parental 
roof,  some  evidence  of  a  like  character  or 
effect  is  necessary  in  order  to  justify  a  re- 
covery of  damages.  Such  facts  are  not  in 
themselves  substantive  facts  which  justify  a> 
judgment,  and.  being  mere  matters  of  evi- 
dence, are  not  required  to  be  pleaded  either 
in  detail,  or  with  any  great  degree  of  par- 
ticularity. 

The  following  answer  of  Fannie  Long,  one- 
of  plaintiffs,  was  permitted  to  be  read  from 
her  deposition,  over  the  objection  of  the  de- 
fendants :  "■  Said  M.  C.  Long  did  aid  in  the 
support  of  all  her  said  children.  Her  house 
was  a  home  for  any  and  all  of  them  when- 
ever they  desired  to  make  it  so.  Fannie 
Long,  Emma  Long,  and  Edward  Long  lived 
with  her,  when  not  absent  from  home.  She 
also  furnished  Emma  Long  money  for  her 
support,  and  to  pay  for  medicine  and  medi- 
cal attention  when  needed.  She  also  aided 
in  the  support  of  said  Florence  Bartow  by 
remitting  money  to  her  at  different  times. 
She  aided  Arthur  Long  the  same  way.  She 
also  aided  Edward  Long  with  money,  and 
also  assisted  him  in  the  support  of  his  chil- 
dren, by  giving  them  presents  of  clothes,  eta 
She  was  a  woman  of  simple  tastes  and  habits, 
and  was  always  ready  to  aid  her  children 
with  her  means  whenever  they  needed  aid.* 
The  answer  was  properly  admitted.  It  was 
an  is.sue  in  the  case  whether  or  not  plaintiffs 
had  suffered  any  pecuniary  loss  from  the 
death  of  their  mother.  The  testimonv  tended, 
in  a  general  and  somewhat  imperfect  way, 
to  support  the  plaintiffs'  case  upon  that  is- 
sue, and  therefore  it  was  not  irrelevant.  It 
was  the  defendants'  right  to  have  more  spe- 
cific answers  upon  cross-examination,  and  the 
record  shows  that  thev  availed  themselves  or 
this  right.    We  are  also  of  opinion  thai  there- 
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waB  no  error  in  admitting  the  testimony  of 
Fannie  Long  to  the  effect  that  her  motiier  had 
an  income  from  the  rents  of  property  and  in- 
terest on  loans,  and  that  she  devoted  it  to  the 
support  of  herself  and  children. 

The  plaintiffs  were  also  allowed  to  read  in 
evidence  to  the  jury  the  following  question 
and  answer  from  the  deposition  of  the  same 
"Witness :  *'  If  you  say  that  she  (meaning  M. 
O.  Lone)  did  aid  in  the  support  of  her  chil- 
dren, please  state  whether  they  had  any  ex- 
pectations that  she  would  continue  such  sup- 
port during  her  life.  If  yea,  state  the  facts, 
if  any,  upon  which  such  expectations  were 
based."  Armoer:  *'Each  of  said  children 
had  the  expectation  that  said  M.  C.  Long 
would  continue  to  aid  them,  if  she  had  lived. 
This  expectation  is  based  upon  the  fact  that 
fihe  was  a  kind  and  affectionate  mother,  and 
hod  aided  them  during  her  life.**  So  much 
of  the  question  is  sought  to  elicit  the  opin- 
ion of  the  witness,  and  so  much  of  the  an- 
swer as  gave  that  opinion  should  have  been 
excluded.  The  case  comes  within  neither  of 
the  well-defined  exceptions  to  the  rule  thut 
the  opinion  of  a  witness  is  not  admissible. 
The  witness  should  have  been  confined  to  a 
statement  of  the  facts,  and  the  jury  should 
have  been  left  to  draw  their  own  conclusion. 

The  only  witness  who  testified  as  to  the 
famil  V  relations  of  the  plaintiffs  and  the  de- 
ceased, and  as  to  the  facts  affecting  the 
amount  of  damages,  was  Miss.  Fannie  Long. 
In  addition  to  the  portions  of  her  testimony 
which  have  already  been  set  out,  she  de- 
posed, in  substance,  that  the  deceased  left 
surviving  her  neither  father  nor  mother,  and 
that  the  plaintiffs  (two  sons  and  four  daugh- 
ters) were  her  only  children;  the  deceased 
mother,  at  the  time  of  her  death,  had  prop- 
erty amounting  in  value  to  $18,500 ;  ana  that 
the  income  of  her  property  was  about  $1,850. 
All  of  this  except  about  $250,  which  was  used 
in  her  own  support,  she  devoted  to  the  as- 
sistance of  her  children.  She  was  cross-ex- 
amined on  that  subject,  but  was  unable  to 
^ive  either  the  date  or  amount  of  any  dona- 
tion, or  the  amount  in  the  aggregate,  that 
buj  one  received  in  any  one  year.  One  re- 
ceived remittances  of  money,  the  children  of 
another  were  given  clothing,  and  others  oc- 
casionally lived  with  her  at  her  expense.  All 
the  children  were  of  full  age  at  the  timti  of 
their  mother*s  death.  Three  of  them  only 
resided  permanently  with  her.  Such  was  the 
substance  of  the  testimony  upon  the  question 
of  damages.  Such  being  the  evidence  ad- 
duced by  the  plaintiffs  upon  the  question  of 
the  amount  of  damages,  the  defendant  offered 
in  evidence  the  will  of  Mrs.  M.  C.  Long, 
duly  probated,  in  which  she  devised  and  be- 
queathed all  of  her  estate  to  her  four  daugh- 
ters. To  the  reading  of  the  will  in  evidence, 
the  plaintiffs  objected,  and  their  objection 
was  sustained,  and  the  evidence  excluded. 
This  action  of  the  court  raises  the  serious 
question  in  this  case,  and  it  is  one  which  is 
of  first  impression  in  this  court.  In  an  ac- 
tion for  injuries  resulting  in  death,  can  the 
defendant  show,  for  the  purpose  of  reducing 
the  damages,  that  the  plaintiffs  have  re 
ceived,  by  devise  or  descent,  property  from 
the  estate  of  the  deceased  ?  If  such  evidence 
94  L.a  A. 


be  admissible  in  anjr  case  of  like  character, 
it  was  certainly  admissible  in  this  case.  The- 
authorities  are  not  numerous,  and  the  expres- 
sions of  the  courts  are  in  an  apparent  conflict 
upon  the  question.  Among  the  cases  relied 
upon  in  support  of  the  negative  is  that  of  Jilt- 
nois  Gent  R.  Co,  v.  Barron,  72  U.  S.  5  Wall. 
90.  18  L.  ed.  691.  The  defendant  asked  the 
court  to  charge. the  jury  **that  if  the  persons- 
for  whose  benefit  this  action  is  brought  have^ 
received,  in  consequence  of  the  death  of  said 
Barron,  and  out  of  his  estate  inherited  by 
them  from  him,  a  pecuniary  benefit  greater 
than  the  amount  of  damages  which  could, 
under  an  v  circumstances,  be  recovered  in  this- 
action,  then  as  a  matter  of  law,  thev  have, 
by  the  death  of  said  Barron,  sustained  no* 
actual  injury  for  which  compensation  can  bo- 
recovered  in  this  action."  Upon  error  to  the 
Supreme  Court  of  the  United  States,  that 
court  held,  in  effect,  that  the  charge  was- 
properly  refused.  The  trial  court  had,  how- 
ever, charged  the  jury,  among  other  things, 
as  follows :  "In  this  case  the  next  of  kin  are 
the  parties  who  are  interested  in  the  life  of 
the  deceased.  They  were  interested  in  the 
further  accumulations  which  he  might  have 
added  to  his  estate,  and  which  might  here- 
after descend  to  them.  The  jury  have  the 
right,  in  estimating  the  pecuniary  injury,  to- 
take  into  consideration  all  the  circumstances' 
attending  the  death  of  Barron. — the  relations 
between  him  and  his  next  of  kin,  the  amount 
of  his  property,  the  character  of  his  busi- 
ness, the  prospective  increase  of  wealth  likely" 
to  accrue  to  a  man  of  his  age,  with  the  busi- 
ness and  means  which  he  had.  There  is  a 
possibility,  in  chances  of  business,  that 
Barron's  estate  might  have  decreased,  rather 
than  increased,  and  this  possibility  the  jury 
may  consider.  The  jur^  may  also  take  into* 
consideration  that  he  might  have  married, 
and  his  property  descend^  in  another  chan- 
nel. And  there  may  be  other  circumstances 
which  might  affect  the  question  of  pecuniary 
loss,  which  it  is  difficult  for  the  court  to 
particularize,  but  which  will  occur  to  you. 
The  intention  of  the  statute  was  to  give  a 
compensation  which  the  widow,  if  any,  or 
the  next  of  kin,  might  sustain  by  the  death 
of  the  party,  and  the  jury  are  to  determine, 
as  men  of  experience  and  observation,  from 
the  proof,  what  that  loss  is. "  It  is  apparent, 
we  think,  that  evidence  had  been  admitted  of 
property  received  by  inheritances  by  the 
l)enefi claries  from  the  estate  of  the  deceased, 
and  the  case  cannot  be  considered  as  a  decision 
upon  the  question  of  the  admissibility  of 
such  evidence.  The  court  do  not  even  discuss 
the  charges  given  ^nd  refused,  but  in  course 
of  their  opinion  says,  in  a  general  way  :  **  The 
statute  in  respect  to  this  measure  of  damages 
seems  to  have  been  enacted  upon  the  idea  that 
as  a  general  fact  the  personal  assets  of  the 
deceased  would  take  the  direction  given  them 
by  law,  and  hence  the  amount  recovered  is  to 
be  distributed  to  the  wife  and  next  of  kin  in 
proportion  provided  for  in  the  distribution 
of  personal  property  left  by  a  person  dying 
intestate.  If  the  person  iniured  had  survived, 
and  recovered,  he  would  have  added  so  much 
to  his  personal  estate,  which  the  law,  on  hi» 
death,  if  intestate,  would  have  passed  to  hi» 


«I0 


Tbzab  Supreme  Court. 


Jdxs* 


wife  and  next  of  kin.  In  case  of  death  by 
the  in  J 1117  the  ecjuivalent  is  ^iven  by  a  suit 
in  the  name  of  his  representative. "  The  suit 
was  brought  under  the  statute  of  Illinois 
which  mtSie  the  widow  and  next  of  kin  the 
beneficiaries  of  the  recovery,  and  directed  that 
the  amount  recovered  should  be  divided 
amon^  them  ''in  the  proportion  provided  by 
law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate." 
The  court  seems  to  proceed-«in  part,  at  least 
—upon  the  theory  that  the  damage  which  the 
statute  is  intended  to  compensate  is  the  loss 
which  accrues  to  the  widow  and  next  of  kin 
of  the  deceased,  as  distributees  of  his  estate, 
by  reason  of  his  premature  death ;  such  loss 
being  the  difference  between  what  the  de- 
ceased actually  left  and  what  he  would  have 
left,  had  not  his  life  been  cut  short  by  the 
wrong  of  the  defendant.  That  difference 
would  seem  to  be  his  probable  future  savings, 
had  he  lived.  The  proportion  in  which  the 
recovery  is  to  be  distributed  tends  to  indicate 
that  this  was  the  leading  consideration  in 
providing  the  right  of  action ;  for  if  the  loss 
of  any  individual  t>enetits,  capable  of  pe- 
cuniary estimation,  which  would  probably 
have  accrued  to  any  beneficiary  during  the 
life  of  the  deceased,  was  to  be  compensated, 
it  would  seem  that  the  statute  would  have 
provided  that  such  beneficiary  should  recover 
such  compensation  for  himself  alone.  It 
must,  however,  be  conceded  that  the  decision 
of  some  of  the  courts  upon  similar  statutes 
recognize  the  rights  of  minor  childreu,  at 
least,  to  recover  for  the  loss  of  individual 
pecuniary  benefits  which  would  probably 
have  inured  to  them  by  the  continuance  of 
the  life  of  their  parent.  Tilley  v.  Hudton 
River  R,  Co,  24  N.  Y.  471,  29  N.  Y.  253.  86 
Am.  Dec.  297;  Tmryy,  Jewett,  78  N.  Y.  838. 

Under  the  statutes  of  New  York,  the  re- 
covery is  for  the  benefit  of  the  next  of  kin, 
and  is  to  be  there  also  apportioned  as  under 
the  statute  of  descent  and  distribution.  It  is 
worthy  of  remark  that  under  such  a  statute 
the  recovery  may  go  to  remote  collateral 
kindred,  who  have  no  interest  whatever  in 
the  life  of  their  relative,  except  the  pro- 
spective shares  they  may  receive,  as  distri- 
butees of  his  estate,  upon  his  dying  intestate. 
Where  such  is  the  loss  to  be  recompensed,  it 
is  no  answer  to  the  plaintiff's  demand  to  say 
to  him  that  he  has  not  been  damaged,  be- 
eause  he  has  recei  ved  a  pecuniary  benefit  from 
the  detith  of  the  deceased.  His  ground  of 
complaint  is  not  that  he  has  been  deprived 
of  receiving  anything,  but  that  the  amount 
which  has  come  to  him  is  less  than  it  would 
have  been  if  the  life  of  the  deceased  had  been 
prolonged. 

There  would  seem  to  be  an  important  dif- 
fen'nce  between  statutes  wliich  give  the  right 
of  action  to  the  next  of  kin,  as  such,  and 
the  statute  of  this  etate  which  uudertnkes  to 
confer  compensation  upon  the  husband  or 
wife  and  the  children  and  parents  of  the 
deceased  only,  and  which  requires  that  the 
jury  shall  determine  separately  the  amount 
to  be  recovered  by  each  of  the  beneficiaries. 
Where  the  right  of  action  is  given  for  the 
benefit  of  the  next  of  kin,  and  the  sum  re- 
covered is  to  be  apportioned  as  under  the 
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statute  of  descent  and  distribution,  ft  would 
seem  that  the  leading  purpose  is  to  give  00m- 
pensation  for  some  Toss  suffered  by  tliem  all 
m  common ;  that  is  to  say,  the  damage  whi^ 
has  accrued  to  them,  as  next  of  kin,  by  rea- 
son of  the  loss  of  a  prospective  increaae  in 
the  amount  of  the  estate  to  be  distributed. 
Our  statute  excludes  from  its  benefits  the  col- 
lateral kindred,  and  its  leading  purpose  aeemi 
to  be  to  compensate  only  such  near  relatiyes 
of  the  deceased  as  may  be  dependent  upon 
him  for  support,  or  other  aid  of  pecuniary 
value,  or  such  as  may  have  been  the  re- 
cipients of  such  aid  or  support.  It  may  be 
that,  in  statutes  of  the  one  class,  special  in- 
jury to  one  beneflciar)r  may  he  considered  and 
compensated,  though  it  is  difiScult  to  see  why 
the  recovery  for  such  loss  should  be  dis- 
tributed in  a  fixed  proportion  among  all ;  and 
it  may  be.  also,  that  under  our  statute  the 
loss  of  a  prospective  increase  of  inheritance 
may  be  an  element  of  damages.  But,  under 
the  latter,  each  beneficiary  recovers  for  his 
own  special  injury.  The  damages  must  be 
actual,  and  for  loss  of  a  pecuniary  nature. 
Nothing  is  given  by  way  of  solace.  Under 
such  a  law,  we  cannot  see  how  it  can  be  main- 
tained that  one  has  been  damaged  by  the 
death  when  be  has  received  from  the  estate 
of  the  deceased  property  exceeding  in  value 
all  the  prospective  benefits  which  would  have 
accrued  l^  him,  had  the  death  not  ensued. 
Let  us  suppose  that  a  wealthy  son  contributes 
to  his  aged  parent  a  fixed  sum,  say  $100, 
annually,  and  that,  from  the  wrongful  act  of 
another  he  dies,  leaving  such  parent,  by  his 
will,  a  legacy  of  $10,000.  Can  it  be  rea- 
sonably asserted  that  the  parent  has  suffered 
any  pecuniary  loss  by  the  death  of  the  son? 
But  we  need  not  go  outside  of  this  case  for 
an  illustration.  If  there  was  any  great  dis- 
parity in  the  aid  extended  hj  Mrs.  Long  in 
her  lifetime  to  each  of  her  children,  the  evi- 
dence does  not  disclose  it.  By  her  will  she 
left  her  property,  amounting  to  nearly  $20,  • 
000  in  value,  to  her  daughters,  and  gave  her 
sons  nothing.  If  her  sons  shared  equally  in 
her  bounty  with  her  daughters  during  her 
li  fe.  can  it  be  said  that  their  loss  is  no  greater 
than  that  of  the  daughters?  It  seems  to  us 
absurd  to  say  so.  It  will  not  do  to  say,  as 
some  of  the  courts  have  said,  that  to  permit 
a  defendant,  in  a  case  of  this  character,  to 
show  that  the  plaintiff  had  received  a  pe- 
cuniary benefit  resulting  from  the  deaiii  of  the 
deceased,  would  enable  a  wrongdoer  to  pro- 
tect himself  against  the  consequences  of  his 
wrong.  Except  for  willful  misconduct  or 
gross  negligence,  exemplary  damages  are  not 
al  lowed  by  the  statute.  In  other  cases,  actual 
damages  only  are  given,  and  the  recovery  is 
free  nrom  any  element  whatever  of  a  penal 
nature.  The  argument  is  a  legitimate  ap- 
plication of  the  principle  that  a  wrongdoer 
cannot  take  advantage  of  his  own  wrong. 
Its  main  support  rests  upon  a  sentiment,— a 
consideration  which  should  not  be  resorted 
to  in  order  to  change  the  provisions  of  the 
written  law.  The  statute  is  intended,  in  case 
of  mere  ordinary  negligence,  to  give  com- 
pensation for  a  pecuniary  loss;  and  the  ques- 
tion is.  What  IS  the  amount  of  its  loss,  if 
any?    This  is  a  practical   question,   and  it 
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iiiuuld,  in  every  such  case,  be  tried  and  de- 
termined in  a  reasonable  and  practical  man- 
ner. 

The  English  statute  known  as  "  Lord  Camp- 
bell's Act,"  upon  which  most,  if  not  all,  of 
the  statutes  of  a  like  character  in  this  country 
have  been  modeled,  is,  in  respect  to  the 
beneficiaries,  very  nearlv  the  same  as  the 
statute  in  this  state.  The  action  is  for  the 
benefit  of  "the  husband,  wife,  parent  and 
'Child"  of  the  deceased,  and  the  jury  are 
to  apportion  the  damages  amonc^  the  bene- 
ficiaries. The  only  substantial  difference  is 
that  Lard  Campbelrs  act  provides  that  under 
the  term  ** parents"  shall  be  included  ''grand- 
parents." In  an  action  brought  under  that 
act,  Ltnrd  Campbell  himself,  who  presided 
«t  the  trial,  instructed  the  jury  that  in  as- 
Mflsing  the  damages  they  should  take  into 
-consideration  the  amount  received  by  the 
beneficiaries  on  an  accident  insurance  policy 
held  by  the  deceased.  Hick$  v.  Newport,  A, 
-A  H,  B.  Co,  cited  in  noU  to  I)/m  v.  Great 
Jiarthem  B.  Co.  4  Best  &  8.  403.  Speaking 
-of  this  case.  Baron  Bramwell,  in  Bradbtirn 
▼.  Great  Western  B.  Co,  L.  R.  10  Exch.  1, 
says :  "*  As  to  the  case  of  Hieke  v.  Newport^ 
A.  dk  H,  B,  Go.  that  was  an  action  under 
Lord  Campbelrs  Act»  and  the  ruling  is  quite 
•correct.  The  statute  has  laid  down  no  rule 
4IS  to  the  mode  of  calculating  the  damages  to 
be  firiven  in  respect  of  the  right  of  action 
which  it  created.  The  rule  was  first  laid 
•down  by  this  court,  and  that  rule  was  that 
the  damages  were  to  be  a  compensation  to  the 
family  of  the  deceased,  equivalent  to  the 
pecuniaiT  benefits  which  they  might  have 
reasonably  expected  from  the  continuance  of 
his  life.  If,  therefore,  the  person  claiming 
^ama^es  was  put,  by  the  death  of  his  rela- 
tive, into  possession  of  a  hirge  estate,  there 
was  no  loss, — he  was  a  gainer  bv  the  event; 
4ind.  similarly,  whatever  comes  Into  the  pos- 
session of  the  family  who  have  sufferea  by 
the  death  of  their  relative,  by  reason  of  his 
-death,  must  be  taken  into  the  account. "  In 
Grand  Trunk  B.  Co.  v.  Jenninge,  13  App. 
Oas.  800,  it  is  said  ''that  all  the  circum- 
fltanoes  which,  though  insufficient  to  exclude 
«  statutory  claim,  majr  be  legitimately 
pleaded  in  diminution  of  it,  ought  to  be  sub- 
mitted to  the  decision  of  the  jury,  whose 
special  function  it  is  to  assess  damage,  with 
such  observations  from  the  presiding  judge 
as  may  be  suggested  by  the  facts  in  evidence. 
It  appears  to  their  lordships  that  money  pro- 
visions made  by  a  husband  for  the  main- 
tenance of  his  widow,  in  whatever  form,  are 
matters  proper  to  be  considered  by  the  jury 
in  estimating  her  loss ;  but  the  extent,  if  any, 
to  which  these  ought  to  be  imputed  in  the 
reduction  of  damages  must  depend  upon  the 
nature  of  the  provision  and  the  position  and 
means  of  the  deceased.  When  the  deceased 
•did  not  earn  his  own  living,  but  had  an  an- 
nual income  from  property,  one  half  of 
which  has  been  settled  upon  his  widow,  a 
jury  might  reasonably  come  to  the  conclusion 
that,  to  the  extent  of  that  half,  the  widow 
was  not  a  loser  by  his  death,  and  might  con- 
iine  their  estimate  of  her  loss  to  the  interest 
which  she  might  probably  have  had  in  the 
-other  half."  This  is  from  a  decision  of  the 
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privy  council  in  a  case  arising  under  ths 
Canada  statute,  which  is  the  same  as  Lord 
Campbell's  Act.  But  neither  the  expressions 
in  the  case  last  cited,  nor  in  BrcuUmm  v. 
Great  Western  B.  0.,«upra, are  authoritative. 
The  point  was  not  involved  in  either  case, 
and  yet  they  are  entitled  to  weight,  as  the 
opinion  of  very  eminent  judges.  The  court 
of  the  exchequer  chamber  took  substantially 
the  same  view  of  the  question,  as  is  shown 
by  the  case  of  liftn  v.  Great  Northern  B.  Go. 
supra.  On  the  other  hand,  there  are  several 
decisions  which  hold  that  proof  that  a  ben- 
eficiary has  received  money  from  a  policy  of 
insurance  on  the  life  of  the  deceased  cannot 
be  received  for  the  purpose  of  reducing  the 
damages.  AWiorf  y.  Wolfe,  28  N.  Y.  365; 
Sherlock  v.  AUing,  44  Ind.  184 ;  Harding  y. 
Townshend,  43  Vt.  636,  5  Am.  Rep.  304 :  Bal- 
timore d  0.  B.  Co.  V.  Wightman,  29  Gratt 
431,  26  Am.  Rep.  384 ;  Carroll  v.  Missouri 
Pac.  B.  Co.  88  Mo.  239,  67  Am.  Rep.  882; 
Western  A  A.  B.  Co.  v.  Meiqs,  74  Ga.  867. 
Statutes  giving  damages  for  injuries  result- 
ing in  death  necessarily  deal  with  probabil« 
ities;  so  that  where  there  is  a  policy  on  the 
life  of  the  deceased,  payable  to  the  benefi- 
ciaries under  the  statute,  the  probability  is, 
or  may  be,  that,  if  the  deceased  had  continued 
to  live,  beneficiaries  would  ultimately  have 
received  the  insurance  money.  Hence,  they 
have  gained  nothing  by  the  premature  deatli« 
except  an  acceleration  of  the  payment.  Per- 
haps sound  principles  would  require  the  jury 
to  take  into  consideration  the  use  of  the  money 
during  the  period  of  acceleration.  Grand 
TrurJc  B.  Co.  v.  Jennings,  supra.  But,  how- 
ever that  may  be,  the  case  is  very  different 
where  the  only  aid  which  the  beneficiaries 
have  received  from  the  deceased,  durine  his 
life,  has  been  a  part  of  the  Income  of  his 
property,  and  where,  upon  his  death,  the 
title  to  the  corpus  of  such  property  absolutely 
vests  in  them ;  and  we  are  therefore  of  the 
opinion  that,  in  a  case  Involving  similar 
facts,  they  should  be  admitted  in  evidence, 
to  be  considered  by  the  jury.  We  conclude 
that  the  court  erred  in  excluding  the  will  of 
Mrs.  Long,  and  that  for  this  error  the  judg- 
ment must  be  reversed. 

There  are  other  questions  presented  by  the 
writ  of  error,  but  we  need  not  consider  them 
either  at  length  or  in  detail.  They  were 
correctly  disposed  of  by  the  court  of  civil  ap- 
peals. There  is,  however,  one  point  which 
we  desire  to  notice.  It  is  insisted  that  the 
court  should  have  charged  the  jury,  in  effect, 
that  the  plaintiffs  were  entitled  to  recover 
only  for  the  loss  of  such  pecuniary  benefits  to 
thein  as  would  have  resulted  "from  the 
mental  or  bod  i  ly  labor"  of  the  deceased.  The 
object  of  the  refused  charge  was  to  exclude 
from  the  consideration  of  the  jury  pro- 
spective benefits  which  might  have  accrued 
to  the  beneficiaries  from  that  portion  of  the 
income  of  the  deceased  which  proceeded  from 
her  property.  From  what  has  already  been 
said'  it  is  apparent  we  think  that  the  charge 
was  correctly  refused.  The  contention  of 
plaintiffs  in  error  seems  to  be  based  upon  the 
case  of  Pennsylvania  B.  Co.  v.  Butler,  67  Pa. 
336,  in  which  the  court,  in  their  opinion, 
says :  "  After  an  attentive  examination  and 
41 
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review  of  all  the  cases  which  have  heretofore 
been  decided,  we  are  of  the  opinion  that  the 

{proper  measure  of  damages  is  the  pecuniary 
OSS  suffered  by  the  parties  entitled  to  the 
sum  to  be  received,— in  this  instance,  the 
children  of  the  decedent,— without  any  to- 
laiium  for  distress  of  mind ;  and  that  loss  is 
what  the  deceased  would  probably  have 
earned  by  his  intellectual  and  bodily  labor, 
in  his  business  or  profession,  during  the  res- 
idue of  his  lifetime,  and  which  would  have 
gone  for  the  benefit  of  his  children,  taking 
Into  consideration  his  age,  ability  and  dis- 
position to  labor,  and  his  habits  of  living  and 
expenditure."  The  rule  thus  announced  is 
doubtless  correct  as  applied  to  the  facts  of 
the  particular  case,  and  it  may  be  applicable 

f:enerally  under  the  statute  of  Pennsylvania, 
t  does  not  apply,  under  the  statute  of  this 
state,  to  a  case  lilce  the  present,  in  which  the 
prospective  aid  was  mainly,  if  not  wholly, 
from  the  income  of  property,  and  in  which, 
upon  the  death,  some  of  the  beneficiaries  take 
by  bequest  all  the  estate,  and  others  get  none. 
In  conclusion,  we  will  say  that  while  the 
damnges  in  actions  of  this  nature  are  nec- 
essarily indeterminate,  and  while  much  must 
be  left,  in  almost  every  case  of  the  kind,  to 
the  sound  sense  of  the  jury,  it  does  not  fol- 
low that  the  plaintiffs  need  not  prove  with  a 
reasonable  degree  of  certainty  the  date  from 
which  their  compensation  is  to  be  assessed, 
when  it  is  practicable  to  do  so.  Where  the 
beneficiaries  are  adults,  and  the  loss  of  pros- 
pective benefits  is  based  upon  assistance  in 
the  way  of  monev,  or  other  things  of  value, 
received  in  the  lifetime  of  the  deceased,  it  is 
certainly  within  the  power  of  each  beneficiary 
to  show  by  his  own  testimony,  with  some 
degree  of  accuracv,  the  amount  of  the  benefits 
so  received ;  and  it  would  seem  that  his  fail- 
ure to  testify  specifically  to  the  facts  oueht 
to  be  deemed  a  circumstance  against  him, 
sufficient  to  justify  the  trial  court  in  setting 
aside  the  verdict,  provided  it  be  apparently 
excessive. 

Ths  judgment  of  the  Court  oj  (Xml  Appeals 
and  of  ths  District  Oourt  is  reversed^  and  the 
cause  remanded. 


MEXICAN   NATIONAL   R.  CO.,  Pfff.  in 
Err,, 

V. 

James  MUSBETTK 
(86  Tez.  7QS.} 

1.  Obligations  oi  sureties  on  appeal 
bonds  are  not  eontraets  within  the  oon- 

I  stitutional  proteotion  against  impairment  of  ob- 
ligation, as  they  are  not  based  on  consent  of  ad- 
verse litigants,  but  are  assumed  by  the  makers  of 
such  bonds  which  are  permitted  and  thereby  the 
rlirbt  to  appeal  securtMl  under  the  provisions  of 
positive  law. 

Nora.— For  a  view  of  the  rights  and  obligations 
given  and  Imposed  by  au  appeal  bond  which  is 
widely  dilTerunt  from  the  view  above  taken,  see 
the  report  of  the  case  of  Schuster  v.  Weiss  (Mo.) 
19  L.  R.  A.  188,  which  is  cited  and  dtotiorilihed  In 
the  above  case. 
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8*  Holding  an  appeal  bond 
ae  aecnrity  Ibr  an  appeal  to  tbe  ap- 
pellate oonrtf  which  then  bad  joilsdlctlon  in 
such  cases,  to  be  valid  after  tbe  transfer  by  atat- 
nte  of  such  Jurisdiction  to  another  oourt  does 
not  Impair  the  obligation  of  a  oontnust,  as  the 
bond  is  made  in  view  of  the  known  power  to 
ohange  the  Jurisdiction. 

8.  An  appeal  bend  ezeeuted  in  aeeord- 
anoe  with  the  law  in  force  at  tbe  tlnae 
does  not  become  inoperative  by  a  transfer  oC  the 
appellate  jurisdiction  to  a  differant  oourk 

4«  Whether  an  en^aeer  leaTin^  an  es-^ 
i^e  etanding  nnder  steam*  holding'  a 
train  on  a  steep  grade*  ought  to  bava  fore- 
seen that  an  ionorant  fireman  left  In  charse 
might  unintentionally  or  inadvertently  put  it  In 
motion.  Is  a  question  for  the  Jury. 

5.  Tlie  negligence  of  an  < 
ing  sapervision  <rrer  hie  : 
well  as  locomotiTe»  in  leaTiag  his  eat'" 
gine  nnder  steam*  where  It  was  bokUns  a 
train  on  a  steep  grade,  may  be  deemed  the  efB- 
dent  oau9e  of  an  injury  resulting  from  tbe  Inad- 
vertent or  intentional  act  of  tbe  llEenHui  In  set- 
ting the  engine  in  motion. 

6.  The  right  of  an  emploje  to  recawes 
ibr  negligence  of  a  eorporatloa  la 
hiring  an  incompetent  sei  i  ant  over  tb» 
protest  of  some  of  its  offlcers  Is  not  afleoted  by 
failure  of  another  employ^  to  give  nodoe  of 
subsequent  neglect  and  uufltnea  of  such  i 


ERROB  to  the  Court  of  CIvfl  Appeals  for 
the  Fourth  Supreme  Judicial  District  U> 
review  a  Judgment  af9rming  a  judgment  of 
the  District  Court  for  Webb  Crunty  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  illeged  to  have 
resulted  from  thf  employment  by  defendant 
of  an  incompetent  servant.  Affirmed, 
The  facts  sufScientiy  appear  in  the  opinion. 
Mewrs,  Nicholson,  Dodd  A  Mnllalle^,. 
A  Franklin  for  olaintifl  m 


and  Den) 
error. 

Messrs.  W.  Showalter,  Herbert  Wal- 
cott,  and  Fisher  A  Townee  for  defendant 

in  error. 

Stasrton*  C%.  J.,  delivered  the  opinion 

of  the  court : 

This  cause  was  appealed  to  the  supreme 
court  prior  to  the  organization  of  courts  of 
civil  appeals ;  and,  as  was  proper  at  the  time, 
the  appeal  bond  was  conditioned  as  the  law 
then  required.  On  organization  of  courts  of 
civil  appeals,  the  cause,  in  accordance  with 
tbe  requirements  of  tbe  law,  was  transferred 
for  decision  to  the  court  of  civil  appeals  hav- 
ing Jurisdiction  of  cases  tried  in  the  county 
in  which  it  was.  The  Judgment  of  the  dis- 
trict court  was  affirmed  by  the  proper  court 
of  civil  appeals,  and,  on  application,  this 
court  grant^  a  vrrit  of  error*  under  which 
tbe  cause  is  now  here.  Defendant  In  error 
moves  to  dismiss  the  writ  of  error  on  the 
ground  that  the  court  of  civil  appeals  had 
not  jurisdiction  over  the  cause,  because  no 
bona  had  been  executed  conditioned  as  bonda 
are  now  required  to  be  perfect  appeals  to  a 
court  of  civil  apneals ;  from  which  it  ii  ar> 


vm. 


MEXICAJf  NaTIOKAL  R.  Co.  Y.  MU88BTTB. 


648 


l^ed  that  this  court  has  not  jurisdiction,  be 
cause  a  court  of  civil  appeals  had  not  juris- 
diction to  render  a  judgment  from  which 
-writ  of  error  would  lie.  It  is  contended  that 
this  court  ceased  to  have  jurisdiction  when 
courts  of  civil  appeals  were  organized;  and 
that  no  court  of  civil  appeals  could  acquire 
Jurisdiction  without  a  new  bond,  executed 
in  compliance  with  the  law  applicable  to 
bonds  given  in  cases  originally  appealed  to 
such  court ;  ^nd  it  is  further  urged  that  the 
bond,  executed  in  accordance  with  the  law 
in  force  at  the  time,  became  inoperative  for 
any  purpose  when  courts  of  civil  appeals 
were  organized.  It  is  further  contended  that 
*^ihe  lawmaking  power  could  not  change  the 
contract  of  the  sureties  to  the  appeal  bond, 
and  impair  its  obligation,  by  imposing  new 
burdens,  and  requiring  the  sureties  to  per- 
form the  judgment  of  a  tribunal  other  than 
the  one  they  agreed  to  be  bound  by ;  [that] 
sureties  have  the  right  to  stand  upon  the  very 
contract  they  have  made,  and  any  change 
therein  made  without  their  consent,  and  cer- 
tainly if  to  their  prejudice,  will  discharge 
them  and  destroy  the  bond  as  a  bond. "  These 
propositions  are  asserted  in  the  motion  in 
many  forms. 

The  appeal  bond  In  question  was  executed 
after  the  amendments  to  the  constitution  now 
in  force  were  declared  adopted,  but  before 
the  organization  of  courts  of  civil  appeals 
which  were  required  by  that  amendment  to 
be  organized.  At  the  time  the  appeal  bond 
in  question  was  executed,  the  statute  required 
such  bonds  to  be  conditioned  that  principal 
and  sureties,  ''in  case  the  judgment  of  the 
appellate  court  shall  be  against  him,  that  be 
shall  perform  its  sentence,  judgment  or  de- 
<sree,  and  pay  all  such  damages  as  said  court 
may  award  against  him."  Rev.  Btat.  art. 
1404.  The  bond  was  conditioned,  **in  case 
the  judgment  of  the  supreme  court  shall  be 
against  it,  .  .  .  it  shall  perform  its 
Judgment,  sentence,  or  decree,  and  pay  such 
damaires  as  said  court  may  award  against  it," 
etc.  This  bond  was  sufficient  at  the  time  it 
was  given,  and.  had  the  cause  been  reached 
and  disposed  of  by  this  court  before  courts 
of  civil  appeals  were  organized,  would  have 
autliorizea  Judgment  against  principal  and 
sureties  in  accordance  with  Its  terms.  The 
amendments  to  the  constitution,  among  other 
things,  provided  that  **  until  the  organization 
of  the  courts  of  civil  appeals  and  criminal 
appeals,  as  herein  provided  for.  the  jurisdic- 
tion, power,  and  organization  and  location 
of  the  supreme  court,  the  court  of  civil  ap- 
peals and  the  commission  of  appeals  shall 
continue  as  they  were  before  the  adoption  of 
this  amendment."    Const,  art.  5,  §  6. 

After  the  orgsnizatlon  of  courts  of  civil 
appeals,  the  jurisdiction  theretofore  exer- 
cised by  the  supreme  court  was  taken  from 
it,  and  conferred  in  substance  on  these  courts. 
"While  the  amendments  to  the  constitution 
did  not,  in  terms,  direct  the  causes  pending 
in  supreme  court  to  be  transferred  to  courts 
of  civil  appeals  when  organized,  such  was 
Its  effect,  for  the  supreme  court  from  that 
time  was  deprived  of  jurisdiction  to  decide 
them,  and  these  courts  alone  were  clothed 
-with  that  power.  So  standing  the  jurisdic- 
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tion  of  the  courts,  the  legislature  directed 
that  **all  causes  that  may  be  pending  in  the 
supreme  court  of  Texas,  when  the  civil  courts 
of  appeals  shall  have  been  organized,  shall 
be  transferred  by  said  supreme  court  to  the 
court  of  civil  appeals  to  which  it  would  be 
returnable  under  the  law  organizing  such 
courts,  and  shall  be  decided  under  the  same 
rule  as  obtained  when  any  such  aopeal  was 

f perfected.  .  .  .  That  all  bonds  and  ob- 
igations  theretofore  given  in  said  cause  to 
abide  the  judgment,  sentence,  or  decree  of 
said  court,  or  to  pay  the  costs  of  said  court, 
shall  be  deemed  and  held  to  apply  to  said 
civil  court  of  appeals  as  if  hereafter  given 
under  the  provisions  of  this  act. "  Act  April 
18,  1892,  §  4.  In  providing  for  write  of  er- 
ror from  this  court  to  a  court  of  civil  ap- 
peals,  the  statute  declares  that  **a  certified 
copy  of  .  .  .  the  bond  given  in  the  lower 
court.  If  any,"  shall  accompany  the  petition ; 
and  that,  ''If  plaintiff  in  error  has  given  no 
bond,  then  the  supreme  court  in  granting  the 
writ  shall  specifv  what  bond  shall  be  given, 
and  the  plaintiff  in  error  shall  file  said  bond 
in  the  trial  court  to  be  approved  by  the  clerk 
of  said  court,  and  a  certified  copy  thereof 
shall  be  at  once  transmitted  to  the  supreme 
court."  This  is  the  only  instance  in  which 
this  court  is  required  to  have  writ  of  error 
bond  made.  If  a  party  who  prosecutes  an 
appeal  or  writ  of  error  to  a  court  of  civil 
appeals  executes  bond  for  that  purpose  on 
that  bond,  he  can  prosecute  writ  of  error  to 
this  court  (Rev.  Stat.  art.  10116),  and  this 
court  can  render  such  a  judgment  in  that  case 
as  the  court  of  civil  appeals  should  have 
rendered,  which  may  go  against  sureties  iis 
well  as  principal  on  appeal  or  writ  of  error 
bond. 

In  view  of  this  legislation,  there  can  be 
no  doubt  of  intention  to  give  to  courts  of 
civil  appeals  jurisdiction  over  causes  pend- 
ing in  supreme  court  when  those  courts  were 
orsranized,  and  to  authorize  them  to  render 
ju()gments  on  appeal  and  writ  of  error  bonds 
tiled  in  those  cases  to  take  them  to  the  su- 
preme court  as  fully  as  though  such  bonds 
were  given  to  perfect  appeals  or  writs  of  er- 
ror to  those  courte.  It  would  be  within  the 
power  of  the  legislature  to  permit  appeals 
and  write  of  error  to  be  prosecuted  to  courte 
of  civil  appeals,  and  write  of  error  to  be 
prosecuted  from  those  courte  to  the  supreme 
court,  without  any  bonds  whatever,  and,  un- 
der existing  legislation,  it  is  clear  that  the 
court  of  civil  appeals  had  jurisdiction  over 
this  cause,  and  that  this  court  has;  for,  if 
the  bond  could  not  be  enforced  against  prin- 
cipal or  sureties,  the  right  to  have  adjudica* 
tion  bv  both  courte  without  other  bond  is 
given  by  law.  To  hold  otherwise  would  be, 
in  effect,  to  hold  that  litigants  have  power 
to  deprive  the  state  of  power  to  regulate  ite 
Judicial  system,  and  to  fix  the  jurisdiction 
of  ite  courte.  Those  decisions  which  deny 
the  liability  of  sureties  on  appeal  bonds, 
when,  under  a  change  in  the  law,  jurisdic- 
tion is  given  to  a  court  other  than  that  named 
in  the  bond,  or  having  jurisdiction  when 
bond  was  executed,  all  concede  the  jurisdic- 
tion of  the  new  or  substituted  court.  Me 
Oaresehe,  86  Mo.  469 ;  Oranar  v.  Beardan,  89 
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A.pp.  800;   Schuster  v.   TF^iM,  114  Mo. 
19  L.  R.  A.  182.    Some  of  these  cases, 
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however,  held  that  in  such  cases  sureties  on 
appeal  bon^s  are  not  liable.  The  decisions 
are  based  on  the  general  rule  that  the  con* 
tract  of  a  surety  is  not  to  be  extended  by  ink- 
plication  beyond  its  terms,  but  to  construe 
such  obligations  in  connection  with  laws  in 
force  when  they  are  entered  into  and  in  view 
of  the  fact  that  every  person  must  know  that 
the  power  of  the  people  to  change  the  juris- 
diction of  the  courts  of  the  state  may  be  ex- 
ercised at  any  time,  and  cannot  be  controlled 
by  contracts  made  or  obligations  assumed  by 
individuals,  does  not  violate  that  rule.  All 
instruments  creating  obligations  not  based 
on  agreement  of  parties,  but  upon  statutes, 
such  as  appeal  bonds,  are  made  in  view  of 
and  in  subordination  to  the  fact,  known  to 
all,  that  the  people  may  change  the  juris- 
diction of  existing  courts,  create  others,  and 
confer  upon  them  such  jurisdiction  over  cases 
arising  before  such  legislation,  or  then  pend- 
ing, as  may  seem  for  the  best  interests  of 
all,  and  it  ought  not  to  be  hold  that  princi- 
pal or  surety  to  an  appeal  bond  contemplated, 
in  event  of  such  change  pending  appeal,  that 
their  obligation  should  become  inoperative ; 
for  the  substance  and  spirit  of  such  an  un- 
dertaking is  that  the  oblierors  will  discharge 
the  obligation  fixed  by  their  bond  whenever 
the  duty  to  discharge  it,  by  satisfying  the 
obligation,  is  declared  by  a  court  having  ju- 
risdiction over  the  cause  on  appeal,  whether 
Jurisdiction  to  determine  the  cause  existed 
when  the  bond  was  given  or  was  afterwards 
conferred.  What  court  should  decide  the 
cause  on  appeal  was  not  a  matter  which  par- 
ties could  control  by  contract,  for  neither 
the  one  nor  the  other  could  thus  secure  a  right 
which  would  prevent  change  in  jurisdiction 
of  courts,  or  creation  of  new  courts  with  ju- 
risdiction before  conferred  on  others.  Some 
of  the  cases  before  referred  to  seem  to  hold 
that  such  obligations  as  sureties  on  appeal 
bonds  assume  are  contracts  within  the  con- 
stitutional safeguards  which  deny  to  state 
legislatures  power  to  pass  laws  whereby  the 
obligation  of  contracts  will  be  impaired; 
but,  it  seems  to  us,  such  is  not  the  character 
of  such  obligations,  for  they  are  not  based 
on  consent  of  adverse  litigants,  but  are  as- 
sumed by  the  makers  of  such  bonds,  which 
are  permitted,  and  thereby  right  to  appeal 
secured  under  the  provisions  of  positive  law. 
The  assent  of  persons  for  whose  protraction 
such  bonds  are  executed  is  not  essential  to 
obligation,  and  their  dissent  can  have  no 
effect  on  the  right  of  adverse  parties  and  their 
sureties  to  assume  obligation  by  compliance 
with  the  statute.  Obligations  which  the 
Constitution  of  the  United  States  and  of  this 
state  protect  from  impairment  are  such  ns  ex- 
ist by  reason  of  contract,  which  never  exists 
without  consent  or  agreement  of  parties,  ei- 
ther express  or  implied,  and  it  cannot  be  im- 
f tiled  when  the  party  in  whose  favor  the  ob- 
igation  arises  has  no  power  to  prevent  it. 
Flete/ier  v.  Peck,  10  U.  S.  6  Cranch,  136,  3 
L.  ed.  177 ;  Oreen  v.  Biddle,  21  U.  S.  8 
Wheat.  92.  6  L.  ed.  6'\0;  Oarrison  v.  New 
Tork,  88  U.  S.  21  Wall.  203,  22  L.  ed.  614; 
Lolxrano  v.  Nelligan,  76  U.  S.  9  Wall.  296. 
24  L.  R.  A. 


19  L.  ed.  696 ;  Baltimore  A  8.  B.  Oa.  ▼. 
NeeUt,  51  U.  S.  10  How.  895,  18  L.  ed.  469. 

It  would  not  be  contended  that  parties,  by 
the  execution  of  appeal  bonds  and  other  acts 
necessary  to  perfect  an  appeal,  could  acauire 
light  to  have  their  causes  determined  bv 
courts  then  having  jurisdiction  over  sach 
appeals ;  for,  if  such  a  right  could  be  thus 
acquired,  parties  would  have  power  to  per- 
mit the  exercise  by  the  people  of  a  power 
recognized  and  secured  by  the  constitutions. 
None  of  the  decisions  assert  such  a  propoei- 
tion,  but  all  concede  that  it  cannot  be  main- 
tained when  the^  admit  that  legislation  ia 
valid,  as  to  parties  to  an  action,  which  takes 
from  a  court  jurisdiction  to  decide  a  case 
pending  before  it  on  appeal,  and  confers  ju- 
risdiction over  it  upon  another  court  to  which 
the  cause  is  required  to  be  transferred. 

That  the  laws  in  question  are,  in  a  re- 
stricted sense,  retroactive,  is  true ;  bat  as 
they  affect  only  the  remedy,  and  deprive  nei- 
ther party  of  substantial  right,  they  aie  not 
violative  of  the  constitution  unless  they  im- 
pose obligations  not  contemplated  when  the 
appeal  bond  was  executed.  It  is  clear  that 
it  was  intended  hj  the  parts  of  the  amend- 
ments to  the  constitution  and  statutes  before 
referred  to  to  confer  upon  courts  of  civil 
appeals  jurisdiction  to  hear  and  determine 
causes  pending  in  the  supreme  court,  and 
undecided  when  those  courts  were  organized, 
and  to  make  parties  to  appeal  bonds  filed  in 
such  causes  liable  under  judgments  rendered 
by  those  courts  6r  by  this  court  on  writ  of 
error,  just  as  they  would  have  been  had  the 
causes  been  decided  by  the  supreme  court 
before  the  organization  of  courts  of  civil  ap- 
peals; and  the  only  question  is  whether, 
under  the  law  applicable  to  sureties,  they 
can  be  held  so  liable.  As  before  said,  the 
undertaking  of  the  parties  to  the  appeal  bond 
must  be  read  in  light  of  laws  existing  when 
the  bond  was  executed,  and  in  view  of  the 
further  fact  that  parties  must  be  held  to  have 
contracted  with  knowledge  of  the  riffht  of 
the  people  to  so  chanp:e  the  jurisdiction  of 
the  courts  of  the  state  as  to  require  the  ap- 
peal to  be  decided  in  court  or  courts  other 
than  that  having  jurisdiction  when  the  bond 
was  executed.  The  law  in  force  when  the 
bond  was  executed  required  it  to  be  condi- 
tioned **that  such  appellant,  or  plaintiff  in 
error,  shall  prosecute  his  appeal  or  writ  of 
error  with  effect,  and  in  case  the  judgment 
of  the  appellate  court  shall  be  against  him, 
that  he  shall  perform  its  judgment,  sentence 
or  decree,  and  pay  all  such  damages  as  said 
court  may  award  against  him. "  Under  this 
statute,  bonds  which  used  the  words  "su- 
preme court"  instead  of  the  words  •'appel- 
late court,"  and  vice  versa,  were  held  suflS- 
cient,  and,  if  the  words  used  in  the  statute 
had  been  inserted  in  the  bond  in  que<)tion. 
there  can  be  no  doubt  that  they  would  be 
held  to  embrace  any  court  which  might  en- 
tertain jurisdiction  of  the  cause  on  appeal, 
whether  existing  at  the  time  the  bona  was 
executed,  or  subsequently  created.  That  the 
words  ** supreme  court,"  used  in  the  bond 
were  intended  to  be  used  as  the  equivalents 
of  the  words  "appellate  oourtt"  used  in  the 
statute,   cannot  be  doubted.    The  bond  in 
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aa«8tion,  howeyer,  was  executed  after  all 
tie  parties  to  it  knew  that  the  constitution 
had  been  so  amended  as  to  make  it  necessary 
that  the  cause  should  be  decided  by  a  court 
of  ciFil  appeals  if  it  was  not  deci(^  by  the 
supreme  court  before  those  courts  were  or- 
ganized ;  and  that  they  executed  the  bond  in 
view  of  that  fact,  and  in  order  to  secure 
right  to  decision  of  the  cause  on  appeal  by 
any  appellate  court  which  might  be  given 
jurisdiction  to  decide  it,  ought  not  to  be 
questioned.  We  do  not,  however,  wish  to 
place  the  decision  of  the  general  question 
presented  on  the  language  of  the  statute  in 
force  when  the  bond  was  executed,  nor  upon 
the  fact  that  the  constitution  had  been 
amended  before  that  time,  but  upon  the 
broader  ground  that  principal  and  sureties, 
when  assuming  such  obligations,  do  so  with 
intent  they  shall  be  given  effect,  and  must 
be  understood  to  agree  to  complv  with  their 
undertakings  whenever  their  obligation  to 
do  so  is  declared  by  a  court  having  jurisdic- 
tion over  the  case  appealed,  whether  that  be 
the  court  named  in  the  bond,  and  having  ju- 
risdiction when  it  was  executed,  or  a  court 
subsequently  clothed  with  such  jurisdiction. 
The  legislature  has  declared  such  to  be  their 
obligation,  and  there  is  no  objection  on  con- 
stitutional grounds  to  such  legislation,  nor 
can  it  be  said  that  any  burden  is  thus  placed 
upon  sureties  which  was  not  fairly  in  con- 
templation when  they  voluntarily  assumed 
the  obligation.  The  motion  to  dismiss  writ 
of  error  will  be  overruled. 

On  the  day  of  his  injury,  defendant  in  er- 
ror was  conductor  on  a  train  belonging  to 
plaintiff  in  error  en  route  to  tho  City  of  Mex- 
ico. The  train  consisted  of  nineteen  cars, 
and  was  composed  of  both  freight  and  pas- 
senger cars,  the  latter  having  from  80  to  100' 
passengers  on  board.  The  train  beini;  heavy, 
on  reach  in  fir  a  steep  mountain  grade  which 
extended  about  ten  miles,  it  became  neces- 
sary to  place  an  extra  engine  at  the  head  of 
the  train  and  another  at  the  rear,  in  order  to 
propel  the  train  to  the  top  of  the  mountain. 
One  Hobert  was  engineer  in  charge  of  the 
rear  engine,  which  seems  to  have  been  a 
heavy  and  powerful  engine,  and  with  him 
was  a  Mexican  fireman.  When  the  train  had 
ascended  the  mountain  about  eight  miles, 
one  of  the  engines  in  front  became  disabled, 
and,  after  causing  the  brakes  to  be  set,  the 
conductor  went  forward,  cut  off  the  front 
engines,  and  sent  them  to  a  station  at  the  top 
of  a  flrrade  for  assistance.  Soon  after  the 
train  was  stopped,  the  engineer  in  charge  of 
the  rear  locomotive  left  it  and  came  to  the 
front  of  the  train,  leaving  no  person  with  his 
engine  but  the  fireman,  who  knew  nothing 
of  its  working  or  mechanism.  When  that 
engineer  reached  tho  front  of  the  train,  the 
conductor  upbraided  him  for  leaving  his  en- 
gine while  on  that  grade,  and  directed  him 
to  return  to  it ;  but,  about  that  time,  the  train 
began  moving  down  the  mountain,  and  it  was 
observed  that  his  engine  was  working  and 
pulling  the  train  after  it.  The  conductor  at 
once  commenced  doubling  the  brakes,  passing 
over  the  cars  from  one  to  another  towards  the 
rear,  and,  while  engaged  in  this,  was  thrown 
from  the  train,  ana  injured,  under  such  cir- 
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cumstanoes  as  to  make  the  railwav  company 
liable  to  him  if  the  engineer,  Hobert,  was 
an  unsuitable  man  for  the  position  in  which 
he  was  placed,  provided  his  absence  from  his 
engine  was  the  proximate  cause  of  the  move- 
ment of  the  train  down  the  grade.  There 
was  evidence  tending  to  show  that  Hobert 
was  a  reckless  engineer,  and  unsuited  to  the 
place,  and  that  of  this  the  ofllcers  of  the  rail- 
way company  were  informed  when  he  was 
last  employed  over  the  protest  of  a  train- 
master, who  gave  information,  not  only  of 
his  general  reputation  for  carelessness,  but 
of  a  wreck  caused  by  him  when  formerly  in 
employment  of  the  company.  It  was  shown 
that  great  caution  on  the  part  of  those  manag- 
ing the  train  while  it  was  on  the  steep  grade 
was  necessary,  and  that  the  orders  to  en- 
gineers prohibited  their  leaving  their  engines 
except  at  stations  to  receive  orders.  It' fur- 
ther appears  that  some  act  of  the  fireman, 
during  the  absence  of  the  engineer,  put  the 
engine  in  backward  motion,  after  which  a 
brakeman  who  was  in  the  caboose  climbed 
into  the  engine  room,  and,  by  reversing  the 
engine  and  giving  steam,  stopped  the  train, 
but  this  was  not  done  until  plaintiff  was  in- 
jured and  two  passengers  killed.  The  ac- 
tion was  based  on  several  acts  of  negligence 
charged  against  the  company,  but  the  charge 
of  the  court  withdrew  from  the  jury  all  of 
those  except  the  negligence  of  the  company 
in  placing  Hobert  in  charge  of  the  engine, 
and  his  negligence  in  leaving  his  engine  un- 
der the  circumstances.  The  court  clearly  in- 
formed the  jury  what  the  issues  in  the  case 
were,  and  as  to  the  facts  that  would  fix  li- 
ability on  the  company,  or  prevent  recovery 
by  plaintiff.  With  others,  the  court  gave 
the  following  instructions :  **  If  the  plaintiff 
has  shown  that  the  defendant  failed  to  use 
ordinary  care  and  diligence  in  employing  the 
engineer  who  operated  said  pusher  locomotive 
as  is  required  under  the  charge  above  given ; 
that  he  was  a  careless  and  reckless  man,  and 
that  the  injury  complained  of  was  occasioned 
as  the  direct  or  proximate  result  thereof,  and 
that  the  same  happened  without  the  fault  or 
contributory  negligence  of  the  plaintiff,  as 
hereinafter  charged,  this  in  law  would  be 
such  negligence  on  the  part  of  defendant  as 
would  render  the  company  liable,  and  you 
should  so  find  for  the  plaintiff.  An  injury 
is  the  proximate  result  of  an  act  when,  with- 
out  the  act,  the  injury  would  not  have  been 
inflicted.  It  is  for  you  to  determine,  from 
all  the  evidence  before  vou,  what  was  the 
proximate  cause  of  the  injury  complained  of ; 
but  unless  you  find  that  the  defendant  was 
negligent  in  employing  the  engineer,  Hobert, 
and  that  he  was  careless  and  reckless,  and 
thereby  caused  or  contributed  to  the  injury 
complained  of,  without  any  fault  on  the  part 
of  plaintiff,  then  you  will  find  for  defend- 
ant. "  It  is  urged  that  these  charges  author- 
ized the  jury  to  find  for  plaintiff  if  Hobert 
was  a  reckless,  carelesis,  and  unsafe  engineer, 
and  employed  by  the  company  without  the 
exercise  of  care  to  ascertain  his  fitness  for  the 
place,  although  the  injury  may  not  have  re- 
sulted from  his  negligence.  Neither  of  the 
charges  seems  fairly  susceptible  of  the  con- 
struction placed  on  them  by  counsel.    The 
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first  intormed  the  jury  that  they  should  find 
for  the  plaintiff  if,  without  negligence  on 
his  part,  he  received  injuries  which  were  the 
direct  result  of  the  engineer's  carelessness, 
if  the  company  failed  to  use  ordinary  care  in 
employing  him, — if,  in  fact,  he  was  unfit 
for  the  position.  Other  parts  of  the  charge 
informed  the  jury  as  to  the  risks  aa<«umed  by 
employes,  and  as  to  the  facts  necessary  to 
entitle  one  employe  to  recover  for  an  injury 
resulting  from  the  negligence  of  a  coem- 
ploy6.  The  jury  could  not  have  understood 
that  they  were  instructed  to  find  for  plaintiff 
if  the  company  had  failed  to  use  due  care  in 
employing  the  engineer,  even  if  he  was  care- 
less and  reckless,  unless  they  believed  from 
the  evidence  that  plaintiff's  injury  was  the 
direct  result  of  his  careless  or  reckless  act. 
The  last  charge  above  given  places  the  mat- 
ter beyond  controversy,  and  the  entire  charge 
was  such  that  the  jury  could  not  have  plac^ 
that  construction  on  it  for  which  counsel  con- 
tend. It  is  true  that  the  court  gave  a  charge, 
asked  by  defendant,  wnich,  if  considered 
alone,  ought  not  to  have  been  given,  and 
from  that  counsel  contend  that  the  jury  must 
have  placed  that  construction  on  charges  com- 
plained of  for  which  they  now  contend.  The 
charge  jriven  at  request  of  defendant  could 
not  legitimately  have  been  given  such  effect, 
and,  considered  alone,  ought  not  to  have  been 
given  in  view  of  the  facts  of  the  case. 

It  is  contended  that  the  negl  igence  of  the 
engineer  in  leaving  his  engine,  under  the 
circumstances,  in  charge  of  a  fireman  who 
knew  nothing  of  its  working  or  mechanism, 
contrary  to  the  rules  of  the  company,  as  mat- 
ter of  law  was  not  the  proximate  cause  of  the 
injury,  because  the  engine  was  put  in  mo- 
tion by  the  fireman.  It  frequently  becomes 
difficult  to  determine  the  proximate  cause  of 
an  injury,  but  it  is  ordinarily  a  question  of 
fact  to  be  determined  by  the  court  or  jury 
trying  a  cause,  whose  finding  will  not  be 
reversed  on  grounds  purely  theoretical.  The 
situation  of  the  train  when  it  was  stopped  un 
the  mountain  side  was  perilous,  and  the  evi- 
dence clearly  shows  that  the  movement  of  the 
train  might  have  been  prevented  or  stopped 
after  it  bc^n  if  the  engineer  had  been  at  his 
post,  and  thus  the  injury  been  avoided;  and 
we  are  of  opinion  that  the  negligence  of  the 
engineer  having  supervision  over  the  fireman 
as  well  as  the  locomotive  thus  situated  may 
be  deemed  the  efficient  cause  of  the  injurv, 
although  the  engine  m&y  have  been  put  in 
motion  by  the  fireman  either  inadvertently 
or  intentionally.  The  rules  of  the  company 
required  the  engineer  to  remain  with  his  en- 

f^ine,  evidently  for  the  purpose  of  protecting 
t  from  the  interference  of  the  fireman  or  any 
other  person,  as  well  as  to  operate  it  as  might 
become  necessary  for  movement  or  safety  of 
the  train.  That  the  rules  of  the  company 
required  him  to  remain  with  his  engine  evi- 
dences the  opinion  of  the  officers  of  the  com- 
pany that  the  exercise  of  due  care  required 
nis  presence  there  for  the  safety  of  its  prop- 
erty, of  employes,  and  of  passengers.  **Tbe 
act  of  a  third  person,  intervening  and  con- 
tributing a  condition  necessary  to  the  injuri- 
ous effect  of  the  original  negligence,  will 
84L.aA. 


^ot  excuse  the  first  wrongdoer  if  sach  ad 
ought  to  have  been  foreseen.  The  orieinal 
negligence  still  remains  a  culpable  and  di- 
rect cause  of  the  injury.  Tiie  test  is  to  be 
found  in  the  probable  injurious  cousequeDoes 
which  were  to  be  anticipated,  not  in  tlia 
number  of  subsequent  events  and  agencies 
which  might  arise.  Whether,  in  any  given 
case,  the  act  charged  was  negligent,  and 
whether  the  injury  suffered  was,  wiUiin  the 
relation  of  cause  and  effect,  legally  attribu* 
table  to  it,  are  questions  for  the  jury. "  Lane 
V.  AtUintic  Works,  111  Mass.  139;  OomaUs 
V.  OaloesUm,  84  Tex.  3;  Jone9  v.  Oeorge^  61 
Tex.  846,  48  Am.  Rep.  280 ;  8t,  Lo»iU,  A.  db 
T.  R,  Co.  V.  MeKi/uey,  78  Tex.  298;  Weick 
V.  Lander,  75  111.  93. 

The  fireman  may  have  been  a  competent 
person  to  discharge  the  duties  for  which  he 
was  employed,  and  if,  while  in  the  discharge 
of  those,  a  fellow  servant  had  been  injured 
by  his  negligence,  the  railway  company 
would  not  have  been  liable;  but  he  was  not 
employed  to  operate  or  have  cliarsre  of  the 
engine,  of  the  working  and  mechanism  of 
which  he  was  ignorant.  The  engineer  was 
employed  for  the  latter  purposes,  and  to  em- 
phasize  his  duty  to  care  for  his  engine  at  all 
times  the  rules  of  the  company  required  him 
to  remain  with  it  when  on  the  road  and  un- 
der steam,  except  at  stations  when  necessary 
to  leave  to  get  orders.  Why  did  the  rules 
of  the  company  require  this?  The  answer 
must  be,  in  order  to  operate  it  when  neces- 
sary, to  care  for  it,  and  to  prevent  all  other 
persons  from  interfering  with  it.  Whether 
it  ought  to  have  t)een  foreseen  that  an  ignor- 
ant fireman  might  intentionally  or  inadvert* 
ently  put  it  in  motion,  when  under  steam, 
and  situated  as  was  it,  if  he  left  the  poet  \a- 
^igned  to  him  by  his  employer,  was  a  ques- 
tion for  the  jury.  An  engine  wlien  under 
steam  is  too  nearly  a  thing  of  life  to  be  left 
in  the  hands  of  a  |>erson  ignorant  of  its  work- 
ings and  mechanism,  and  if  injury  results 
from  such  negligence,  even  though  there  may 
have  been  one  intervening  act  airectly  con- 
tributing to  the  injury,  no  court  would  be 
justified  in  holding  that,  in  the  orrlinary 
course  of  events,  such  intervention  ought  not 
to  have  been  anticipated,  or  at  least  thought 
not  unlikely  to  occur.  To  have  given  the 
charges  bearing  on  questions  considered, 
asked  by  the  defendant,  would  have  been 
to  take  the  case  from  the  jury,  which  ought 
not  to  have  been  done  under  the  evidence. 
It  was  the  duty  of  the  company  to  exercise 
diligence  to  ascertain  the  fitness  of  Holiert 
for  the  important  and  responsible  fxisition  in 
which  he  was  placed,  and  the  failure  of  a 
fellow  servant  of  the  plaintiff  to  notify  iis 
officers  of  neglect  on  his  part  and  of  his  un- 
fitness for  duty  after  he  was  employed  the 
second  time  over  the  protest  of  some  of  its 
officers,  based  on  the  former  misconduct  that 
led  to  his  discharge,  could  not  affect  the  right 
of  plaintiff  to  recover,  and  the  ctnirt  did  not 
err  in  refusing  to  give  the  charge  asked  upon 
that  subject. 

There  is  no  error  in  thejudffmeni  of  the  Die* 
triet  Court  or  of  the  Court  of  Oimi  Appeals^ 
and  they  will  be  affirmed. 
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1.  The  fkbeta  that  the  public  are  oen- 
Tenleneed  by  the  ftkeUltles  afforded  by 
a  warehouse  ereeted  by  an  Individual 
on  railroad  propertyt  tbat  ioBurance  coni- 
panles  have  issued  polioiee  on  It,  and  that  the 
siaiiites  make  railroad  compaales  liable  for  fires 
nejrUgeDtly  set  by  them,  do  not  show  such  a  pub- 
lic interest  in  the  subject-matter  of  a  oontmct 
l)etweeD  its  owner  and  the  railroad  company  re- 
llerinir  the  latter  from  UabUlty  for  fire  neffli- 
irentiy  set  by  it  to  the  warehouse  as  to  make  its 
enforcement  against  public  policy. 

IB.  A  statute  prohlbltlniir  earrlers  fi«m 
eontractlnfl^  to  eiEemiit  themselves 
fiH>m  liability  does  not  apply  to  a  con- 
tract  bv  a  railroad  company  with  one  to  whom 
it  srrants  permission  to  place  a  warehouse  on  its 
property  reileyiofr  it  from  liability  for  loss  by 
lire  netf liffently  set  out  by  it. 

^  A  railroad  company  which  has  oon« 
tracted  for  exemption  firom  liability  for 
loss  by  Its  negrlUrence  of  a  warehouse 
erected  by  a  third  person  with  its  permission  on 
Its  iand  is  not  required  by  public  policy  to  reim- 
burse insurers  who  issued  policies  on  it  in  case 
they  are  required  to  pay  a  loss  caused  by  its  neg- 
ligence. 

(Bobinnn  and  Kinne^  J  J.,  diaunL) 

(October  19,  IMB.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
tlie  District  Court  for  Buchanan  County 
f n  favor  of  defendants  in  an  action  brou^rht  to 
reo  yer  tbe  value  of  a  certain  elevator  wbich 
-was  owned  by  plaintiff  Griswold  and  stood  on 
'defendant's  land  and  wbich  was  destroyed  by 
Dre  negligently  set  out  by  defendant's  servants. 
4fflrmed. 

The  facts  are  stated  in  tbe  opinions. 

Metatrf.  R.  W*  Bar^^er  and  £•  E.  Hasner, 
-for  appellants: 

Piililic  policy  is  tbat  principle  of  tbe  law 
wbicli  holds  that  no  one  can  lawfully  do  that 
which  has  a  tendency  to  be  injurious  to  tbe 
public  or  agaicst  ihe  public  frood. 

19  Am.  &  Enff.  Encyclop.  Law,  p.  505; 
Bg^rVm  v.  Brownlaw,  4  H.  L.  Cas.  1:  Oreen- 
h«»od,  Pub.  Pol.  p.  2;  Pope  Mfg.  Co.  v.  Uor- 
mt'V*/,  144  U.  8.  224.  88  L.  ed.  414. 

Public  policy,  in  other  words,  is  substantially 
Ibst  right  existing  in  the  state  and  which  is 
-conferred  upon  the  state  by  tbe  individual 
member  of  society  in  consideration  of  the 
stale's  obligations  to  him,  by  which  the  state  is 


made  the  umpire  as  to  the  kinds  of  contracts  ita 
citizens  may  make. 

The  contract  in  this  case,  by  which  the  de- 
fendant  seeks  to  protect  iiself  against  its  own 
negligent  act  tortlously  injuring  tl)e  plnintiff, 
is  against  public  policy.  That  the  t(*ndency 
of  such  contracts  if  permitted,  would  be  to 
increase  negligence,  is  too  apparent  for  discus- 
sion. 

Railwa;y  companies  are  required  to  equip 
their  engines  with  the  best  well-known  appli- 
ances to  prevent  the  escape  of  fire  therefrom, 
and  a  failure  to  do  so  is  negligence. 

St.  Jo9eph  db  />.  a  R,  Co.  V.  Hyan^  11  Kan. 
602,  15  Am.  Ilep.  857. 

A  contract  limiting  the  liability  of  a  wrong- 
doer for  torts  which  may  be  committed  upon 
the  promisor  is  void. 

Oreenhood.  Pub.  Pol.;  Haye9  v.  //a.v^«,  8 
La.  Ann.  468;  Roesner  v.  Hermann,  8  Fed. 
Rep.  782;  Johnmn  v.  Richmond  dt  D.  R.  Co. 
86  Va.  975;  Cooley,  Torts,  2d  ed.  ^  687. 

Sections  1807  and  1808  of  the  Code  of  Iowa, 
expressly  provide  that  a  common  carrier  can- 
not limit  by  contract  its  liability  for  nei^Hgence. 

They  cannot  make  a  contract  that  will  ex* 
empt  them  from  liability  for  negligence. 

Boie  V.  Dee  Moines  Valley  R.  Co.  99  Iowa, 
246;  West  V.  Chieoffo  dt  N.  W.  R.  Co.  77 Iowa, 
654;  BeiUy  v.  Franklin  Inn,  (Jo,  of8t.  Louis,  48 
Wis.  449  28  Am.  Rep.  552. 

A  contract  by  a  Justice  of  the  pence  in  con- 
sideration that  the  plaintiff  shall  bring  all  its 
suits  before  him,  that  he  will  not  claim  from 
the  plaintiff  costs  which  cannot  be  collected 
from  the  defendant,  or  that  he  will  accept  less 
fees  than  are  allowed  him  by  law,  is  against 
public  policy  and  void. 

Bavkeye  Ins.  Co,  v.  Brainard,  72  Iowa,  180; 
Wilemin  v.  Bat&»on,  68  Mich.  800. 

If  defendant  did  not  make  tbis  lease  as  a 
common  carrier,  then  it  made  it  in  violation  of 
its  charter,  and  the  lease  is  ultra  vires  corpora- 
tion. 

6  Am.  &  Eng.  Encvclop.  Law.  529;  Cum- 
mifis  Y.  Des  Moines  d'St.  u  B.  Co,  63  Iowa, 
897. 

When  the  railway  ceased  to  use  or  contract 
with  reference  to  its  right  in  this  land  as  a 
common  earner  and  undertook  to  lease  it  out 
for  profit  to  itself  otherwise  than  as  a  common 
carrier,  it  lost  all  right  in  the  land,  and  ita 
lease  for  tbis  reason  was  ahsolutely  void  be- 
cause it  had  no  interest  in  the  land  subject  to 
lease. 

Warren  v.  Lyons  City,  22  Iowa,  851;  Cooley, 
Const.  Lim.  556,  note  1;  Dill.  Mun.  Corp. 
g  469,  authorities  cited  in  original  brief  for 
plaintiffs  in  this  case. 

A  mortgage  given  as  indemnity  against  a 


Note.— The  difficulty  of  the  question  raised  in  | 
this  <*H8e  IS  shown  by  the  fact  that  the  court 
^hanKed  its  opinion  after  reargument.  It  would 
hanily  be  claimed  that  such  a  contract  between 
private  individuals  would  be  annulled  by  public 
policy  while  on  the  other  hand  a  carrier  who  has 
liis  fiairon  completely  at  his  mercy  1b  forbidden  by 
pubi  c  policy  to  fv>ntract  for  a  limitation  of  liabil- 
4tv  for  lasses  caused  by  his  neffliffeooe.  Between 
these  extremes  is  a  vast  field  of  debatable  ground. 
2t  L.  K  A. 


the  public  policy  being  exerted  more  and  more  aa 
the  advantage  on  one  side  grows  stronger  and  be- 
ing withdrawn  in  proportion  as  the  parties  are  able 
to  contract  upon  equal  terms.  There  are  many 
cases  upon  which  opinions  will  differ  but  the  trend 
of  thought  at  present  seems  to  be  town  rds  ureuier 
freedom  of  contracting  power  and  lej^s  jrovern- 
mental  interference  as  will  be  seen  by  consulting 
the  nnte»  to  Bute  v.  Loomis  (Mo.*  21  L.  R,  A  780, 
and  Com.  v.  Perry  (Mass.)  14  L.  B.  A.  8S&. 


See  also  29  L.  R.  A.  751;   30  L.R.  A.  193;  40  L.  R.  A.  101. 


648 


Iowa  Suprbmb  Coubt. 


OCT.^ 


criminal  proBecation  for  larceny  was  an  invalid 
contract. 

Smith  ▼.  Stea,  80  Iowa,  788. 

Public  policy  is  best  indicated  by  the  imme- 
diate representatives  of  the  people  in  legis- 
lature assembled. 

Kellogg  v.  Larhin,  8  Pinney,  128,  66  Am. 
Dec.  161. 

8eciion  12^9  of  the  Code  made  the  defendant 
absolutely  liable  for  the  fire  if  caused  by  its 
Defi:ligence. 

West  V.  Chieago  AN.  W.  B.  Co. supra;  Engle 
Y.  Chicago,  M.  dk  Bt.P.  K  Co,Tt  Iowa,  661. 

The  statute  above  referred  to  was  enacted  by 
virtue  of  the  police  powers  of  the  state. 

Rodemaeher  v.  Milwaukee  dSt.  P.R,  Co.  41 
Iowa,  297,  20  Am.  Rep.  692. 

Police  is  in  general  a  system  of  precaution, 
either  for  the  prevention  of  crimes  or  calamities. 

Bentham,  Edinburg  ed.  part  9,  157.  - 

This  police  power  of  the  state  extends  to  the 
protection  of  lives,  limbs,  health,  comfort,  and 
quiet  of  all  persons,  and  the  protection  of  all 
property  in  the  state. 

Thorpe  v.  Rutland  A  B.  B,  Co,  27  Vt.  149, 
62  Am.  Dec.  625. 

What  would  become  of  this  police  regula- 
tion, if  panics  could  contract  in  advance  that 
a  recovery  back  should  not  be  had,  notwith- 
standing the  statute. 

Rodemaeher  v.  Milwaukee  A  8t,  P.  R.  Co, 
iupra. 

All  statutory  provisions  in  the  premises  are 
presumed  to  be  dictated  by  public  policy,  and, 
consequently,  beyond  the  pale  of  private  con- 
tract. 

Seyk  V.  Millers  Nat,  Ins.  Go.  8  L.  R.  A.  528, 
74  Wis  67;  MobtU  Fire  DepU  Ins,  Co,  v.  Cole- 
man^ 58  Ga.  231;  Morris  v.  Penn  Mut.  L.  Ins, 
Co.  120  Mass.  503;  Holmes  v.  Charter  Oak  L. 
Ins.  Co,  181  Mass.  64. 

Statutes  dictated  by  public  policy  can  neither 
be  waived,  changed  by  contract,  nor  evaded. 

Scott  V.  Lloyd,  84  U.  S.  9  Pet.  418,  9  L.  ed. 
178;  Mabee  v.  Orozier,  22  Hun,  264;  Crane  v. 
French,  88  Miss.  580;  Torrey  v.  Grant,  10 
Smedes  &  M.  89;  Clark  v.  Spencer,  14  Kan. 
898,  19  Am.  Rep.  96;  Rosier  v.  Rheem,  72  Pa. 
64:  BquitaUe  L.  Assur,  Soc.  v.  Peftus,  140  U. 
8.  226,  85  L.  ed.  497. 

The  law  declares  that  payment  in  part  of 
any  ascertained  debt  shall  not  extinguish  it, 
although  the  parties  airree  that  it  shall  do  so. 

Osborn  v.  Hoffman,  52  Ind.  439;  Smith  v.  Ty- 
ler, 51  Ind.  612. 

A  party  will  not  be  allowed  to  contract  or 
waive  the  benefit  of  homestead  or  exemption 
laws. 

Moloney -9.  Newton,  85  Ind.  665,44  Am.  Rep. 
46;  Kneettle  v.  Nexecomb,  22  N.  Y.  249, 78  Am. 
Dec.  186;  Curtis  v.  O'Brien,  20  Iowa,  876,  89 
Am.  Dec.  648;  Moxley  v.  Ragan,  10  Bush,  156, 
19  Am.  Rep.  61. 

A  debtor  cannot  waive  stay  of  execution  by 
contract. 

McLansT.  Elmer,  4  Ind.  289. 

A  seaman  cannot  waive  by  contract  his  right 
to  wages. 

Kay.  Shipmasters  &  Seamen,  626. 

Parties  cannot  in  advance  contract  not  to 
tesort  to  the  courts  for  the  redress  of  wrongs. 

Bauer  v.  Samson,  Lodge  K.  of  P.  102  Ind. 
262;  IMigan  t.  Thomas,  79  Me.  221. 
84L.R  A. 


Common  carriers  are  insurers,  and  but  for 
their  contract  would  be  liable  for  any  accident, 
even  though  not  the  result  of  their  negligence. 
And  the  courts,  in  the  absence  of  statutes  up- 
on the  subject,  have  laid  down  this  doctrine: 
first,  carriers  may  by  contract  limit  their  lia- 
bilities as  insurers,  but  they  cannot  relieve 
themselves  from  the  consequence  of  neglect 
and  fraud. 

Bosenfeld  v.  Peoria,  D.dB.R.  Co.  103  Ind 
121,  53  Am.  Rep.  600;.  CarroU  v.  Missouri  Pat, 
B,  Co.  88  Mo.  239, 57  Am.  Rep.  882;  P^nnsylvor 
nia  R.  Co,  v.  Wilson,  8  Cent.  Rep.  915;  Qro- 
ganv,  Adams  Ehsp.  Co.  114  Pa.  528,  60  Am. 
Rep.  860;  St.  Louis  A  S,  E,  R.  Co.  v.  Smuek,  4^ 
Ind.  802;  Ohio  A  M,  R.  Co.  v.  SeUng,  47  Ind. 
471,  17  Am.  Rep.  719;  AdamnSUp.  Co.  v.  Fond- 
rick,  88  Ind.  150;  Michigan S.  A  N,  L  R,  Co.i. 
Beaton,  87  Ind.  448, 10  Am.  Rep.  89;  Bartejr 
V.  Terre  Haute  A  L  R.  Co.  74  Mo.  541;  Bmpirs 
Trnnsp,  Co.  v.  Wamsutta  Oil  Ref,  A  Min.  Co. 
63  Pa.  14.  8  Am.  Rep.  616;  Patterson  v.  Clyds, 
67  Pa.  600.. 

Carefulness  and  fidelity  are  essential  dnties 
of  a  carrier's  employment,  in  respect  to  his 
servants  as  well  as  himself,  which  cannot  be 
abdicated. 

New  York  Cent,  R.  Co.  v.  Lockwood,  84  U.  8. 
17  Wall.  857,  21  L.  ed.  627. 

Messrs.  W.  J.  Knight,  Frariik  JenningBr 
and  Thomos  F*  Wri^htt  for  appellee: 

It  is  not  true  that  one  party  cannot  aaree 
with  another,  to  indemnify  and  save  such  other 
party  harmless,  from  damage  caused  by  his 
want  of  care  or  negligence.  In  all  contracts 
of  insurance,  where  ii  is  not  otherwise  spe- 
cially provided,  the  insurer,  in  legal  effect, 
agrees  to  indemnify  and  save  harmless  the  as- 
sured, from  damage  caused  bv  the  assured's 
want  of  care  and  negligence  of  his  servants. 

Columbia  Ins,  Co,  of  Alexandria  v.  IjOW- 
rence,  85  U.  S.  10  Pet.  507,  9  L.  ed.  512;  John- 
son V.  Berkshire  Mut.  F,  Ins.  Co.  4  Allen,  388; 
ShawY,  Roberts,  6  Ad.  &  El.  80. 

The  principle  decided  in  Warren  v.  K.  A  D, 
R.  Co.  41  Iowa,  484,  seems  decisive  of  this 
case  against  appellants. 

Simmonds  v.  New  York  A  N,  E,  R.  Co,  62 
Conn.  271,  52  Am.  Rep.  687,  Is  also  in  poinL 

Also  Bassett  v.  Connecticut  Biver  B,  Co,  145 
Mass.  129. 

Robinson,  Ch,  J.,  delivered  the  opinion 
of  the  court: 

The  facts  disclosed  by  the  pleading,  which 
are  material  for  consideration  on  tins  appeal, 
arc  substantially  as  follows:  On  the  SOtbday 
of  April,  1890,  the  plaintiff  Griswold  owned  a 
two  and  one  half  story  elevator  building,  ware- 
house, and  corncrib'  attached,  together  with 
engine  and  boiler  connections  and  feed  mill 
therein,  all  of  which  were  situated  on  the  de- 
pot grounds  of  defendant  immediately  north  of 
its  track,  in  the  village  of  Wiothrop.  In  the 
morning  of  the  day  named  the  property  de- 
scribed was  totally  destroyed  by  fire,  which 
was  kindled  by  sparks  and  cinders  from  a  loco- 
motive engine  of  defendant  while  passing  on 
its  track.  The  sparks  and  cinders  escaped 
from  the  engine  in  consequence  of  defects  in 
its  construction  and  appliances,  and  in  conse- 
quence of  the  negligent  manner  in  which  it 
was  operated.    Tha  property  destroyed  waa  of 


18831 


Gbibwou)  y.  iLLUion  Central  R.  Co. 


64» 


the  yalne  of  $6,000,  and  was  at  the  time  in- 
Bnred  by  tbe  plaiDtiffs,  the  Iowa  State  Insur- 
aDce  Company,  tbe  Commercial  UdIod  Assur- 
ance Company,  Limited,  the  St.  Paul  German 
Insurance  Company,  and  tbe  Farmers'  Fire  In- 
surauce  Company,  in  the  sum  of  $1,000  each, 
or  for  tbe  aggregate  amount  of  $4,000.  After 
the  propert;^  was  destroyed,  each  insurance 
company  paid  the  amount  of  loss  for  which  it 
was  responsible,  and  claiming  that,  by  reason 
of  such  payments,  they  became  subrogated  to 
the  lights  of  Oris  wold  to  tbe  extent  of  the 
amounts  so  paid,  tbey  join  bim  in  demnndin;? 
judgment  against  defendant  for  tbe  value  of 
the  property  destroyed.  Griswold  occupied 
the  premises  on  which  the  property  stood  by 
virtue  of  a  lease  to  bim  from  defendant,  which 
contained  tbe  following  provisions:  *  'And  the 
lessee,  in  coosideration  of  tbe  premises,  hereby 
covenants  and  agrees  with  the  lessor,  its  suc- 
cessors and  assigns,  to  pay  tbe  said  lessor,  as 
rent  for  said  described  premises,  tbe  sum  of 
one  dollar,  to  be  paid  at  the  time  and  in  tbe 
manner  following,  to  wit,  on  tbe  aelivery  of 
this  lease:  and  tbe  lessee  further  covenants 
and  agrees  with  the  lessor  that  be  will,  from 
the  date  of  this  indenture,  pm  to  use  and 
maintain  a  good,  substantial  elevator,  coal 
sheds  and  lumber  yard  on  tbe  above  described 
premises;  and  further  a^ees  to  protect  and 
save  harmless  said  lessor  from  all  liability  for 
damage  by  fire,  which  in  tbe  operation  of  les- 
sor's railroad,  or  from  cars  or  engines  lawfully 
on  its  tracks,  may  accidentally  or  negligently 
be  communicated  to  any  property  or  structure 
on  said  described  premises.  And  the  said  les- 
see hereby  ftgrees  to  ship  all  grain,  coal,  and 
lumber  be  can  control  by  tbe  Illinois  Central 
Railroad;  and  tbe  said  lessee  further  cove 
nants  and  agrees  with  tbe  said  lessor  that  be 
will  transact  tbe  business  for  which  said 
buildings  are  erected  and  designed  at  fair  and 
reasonable  rates  and  in  a  prompt  and  careful 
manner,  so  that  neither  tbe  company  nor  tbe 
public  will  be  prejudiced  by  reason  of  tbe  said 
lessee  dealing  unfairly  or  negligently  in  their 
behalf,  or  in  tbe  transaction  of  the  business 
connected  with  tbe  grain,  coal,  and  lumber 
building  so  erected  as  aforesaid."  The  defend- 
ant claims  that  plaintiffs  are  not  entitled  tore- 
cover,  for  tbe  reason  that  Griswold  undertook, 
by  tbe  terms  of  the  lease,  to  protect  and  save 
it  harmless  from  such  losses  as  that  in  ques- 
tion. 

The  ground  of  the  demurrer  is  as  follows: 
'*The  petition  and  answer  show  that  the  action 
is  commenced  by  the  owner  and  insurer  of  an 
elevator  built  upon  defendant's  land  alongside 
of  ita  track,  for  tbe  purpose  of  handling  grain, 
and  that  said  elevator  was  burned  through  tbe 
negligence  of  defendant,  its  agents  and  em- 
ployes. Tbe  plaintiffs,  therefore,  say  it  is 
against  public  policy,  and  contrary  to  tbe  stat- 
utes of  Iowa,  for  tbe  defendant  to  attempt  to 
rest  net  by  contract  its  liability  for  tbe  negli- 
gence of  its  agents,  employes,  and  servants; 
and  that  said  defense,  so  far  as  it  is  based  upon 
exemptions  from  liability  by  reason  of  this 
contract  or  lease,  is  not  good,  as  such  contract 
of  exemption  is  void."  No  special  claims  are 
made  in  behalf  of  the  insurance  companies; 
therefore  their  interests,  and  that  of  Griswold, 
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for  the  purposes  of  this  appeal,  will  be  treated 
as  governed  by  the  same  rules . 

1.  Section  1289  of  the  Code  provides  that 
"any  corporation  operating  a  railway  shall  be 
liable  for  all  damages  by  fire  that  is  set  out  or 
caused  by  operating  of  any  such  railway.  , 
,  ."  It  was  faid  in  West  v.  Chicof/o  i  JT. 
W,  R.  Co.,  77  Iowa,  6A4,  that  this  sUtute  im- 
poses an  absolute  liability  upon  railroad  cor- 
porations without  regard  to  the  contributory 
negli^nce  of  tbe  person  injured,  for  damage» 
resulting  from  fires  set  out  or  caused  by  neg- 
ligently operating  their  railways.  The  facts> 
admitted  in  this  case  show  that  tbe  fire  in 
question  was  caused  by  defendant  in  operating^ 
its  railway,  and  that  tbe  fire  was  the  result  oi 
negligence  on  its  part.  Whether  a  railway 
company  may  limit  its  liability  for  a  fire 
which  it  causes,  without  fault  on  its  part,  is  a 
question  not  involved  in  this  case;  but  we  are 
required  to  determine  whether  a  rnilway  com- 
pany may,  by  a  contract  entered  into  before  tbe 
act,  limit  its  liability  for  a  fire  which  is  caused 
by  negligence  on  its  part  in  operating  its  rail- 
way. 

Section  1808  of  tbe  Code  provides,  in  effect^ 
that  a  common  carrier,  or  carrier  of  passengers^ 
cannot  exempt  itself  from  liability  as  such  car- 
rier by  contract.  Although  there  is  some  conflict 
in  the  autboriiies,  yet  it  is  the  general  rule,  in 
the  absence  of  statutory  regulations,  that  rail- 
way companies  cannot  restrict  their  liability 
for  negligence,  in  transporting  passengers  or 
freight,  by  contracts  made  in  advance  of  the 
carriage;  and  the  same  is  true  in  regard  to  the 
power  of  telegraph  companies  to  limit  their  li- 
ability for  negligence  in  transmitting  dis- 
patches. It  is  said  in  Cooley,  Torts.  687,  with 
reference  to  agreements  of  that  kind,  that  *Hbe 
cases  of  carriers  and  telegraph  companies  have 
been  specially  mentioned  because  it  is  chiefly 
in  these  cases  that  such  contracts  are  met  with. 
But,  although  the  reasons  which  forbid  such 
contracts  have  special  force  in  the  business  of 
carrying  persons  and  goods,  or  of  sending 
messages,  they  apply  universally,  and  sbould 


be  held  to  defeat  all  contracts  by  which  a  party 
at  the  mercy  of  hw 
own  faulty  conduct." 


undertakes  to  put  another  i 


lu  Johnsfm  V.  Richmond  A  D,  R.  Ci>.,86Va. 
975,  the  administrator  sought  to  recover  dam- 
ages for  tbe  death  of  his  intestate,  which  waa 
claimed  to  have  been  caused  by  the  nes:1igence 
of  the  railway  company.  Tbe  decedent  had 
been  a  member  of  a  firm  of  quarrymen,  which 
agreed  with  tbe  railway  company  to  remove  a 
certain  granite  bluff  from  its  rieht  of  way. 
He  was  killed  by  a  train  of  the  company 
while  he  was  engaged  in  doing  tbe  work  re- 
quired by  the  agreement.  There  was  evidence 
which  tended  to  show  that  the  accident  was 
caused  by  negligence  on  the  part  of  the  com- 
pany. It  claimed  exemption  from  liability, 
however,  on  the  ground  that  the  agreement 
provided  that  it  should  "in  no  way  be  held  re- 
sponsible for  any  in  juiies  to  or  death  of  any  of 
the  members  of  tbe  said  firm,  or  of  any  of  its 
agents  or  employ§s,  sustained  from  said  work, 
sbould  such  death  or  injury  occur,  from  any 
cause  whatsoever."  The  court,  in  commenting 
on  this  provision  of  tbe  agreement,  said:  "To 
uphold  the  stipulation  in  question  would  be  to 
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hold  that  it  wa«  competent  for  one  paity  to  put 
the  other  partita  to  the  contract  at  the  mercy 
of  ita  own  misconduct,  which  can  never  be 
lawfully  done,  where  an  enlighfened  aystem 
of  Junsprudenoe  prevails.  Public  policy  for- 
bids it,  and  contracts  against  public  policy  are 
void.  Nothing  is  belter  settled,  certainly  in 
this  court,  than  that  a  common  carrier  cannot, 
by  contract,  exempt  himseir  from  responsibil- 
ity for  his  own  or  his  servanf's  negligence  in 

Th 
Code, 

stipulation  for  exemption  fiom  liability  for 
one's  own  negligence  is  not  confined  to  the 
contracts  of  carriers  as  such.  It  applies  uni- 
versally. 

Railway  corporations  are  quasi  public 
agencies,  and  perform  a  public  uuiy.  They 
are  agencies  created  by  the  state  with  certain 
privileges,  and  subject  to  certain  obligations. 
A  contract  that  they  will  not  discharge  their 
obligations  is  a  breach  of  a  public  duty,  and 
cannot  be  enforced.  8t.  Joseph  dt  />.  C.  R.  Co, 
V.  ^an,  11  Kan.  609,  16  Am.  Rep.  857.  An 
agreement  by  which  a  railway  corporation  un- 
dertakes, without  the  consent  of  the  state,  to 
relieve  itself  of  a  burden  wbicb  it  imposed  up- 
on it  by  law,  is  void,  as  against  public  policy. 
noma»  V.  Wett  Jersey  B.  Co.  101  U.  8.  71,  25 
L.  ed.  ORG. 

Among  the  ob1i{;ations  imposed  upon  rail- 
way coi  porations  is  that  of  using  reasonable 
di1i|zence  in  furnishing  its  road  with  safe 
equipments,  including  locomotives,  engines, 
and  of  operating  its  road  without  negligence. 
That  is  a  duty  which  itowes  to  the  pubhc.and 
any  agreement  whit  h  seeks  to  lessen  ihe  dili- 
gence and  care  with  which  it  fumishes  and 
operates  its  road  is  to  that  extent  aeainsi  public 
policy.  The  contract  entered  into  between 
Griswoldand  defendant  ^as  not  for  carriage, 
and  primarily  it  was  for  the  benefit  of  the  par- 
ties to  it,  and  not  in  tbe  interest  of  the  public. 
But  it  is  clear  that  its  purpose  on  the  part  of 
defendant  was  to  promote  its  business  as  a  car- 
rier. 'I  he  nominal  sum  of  one  dollar  was  not  the 
consideration  which  induced  it  to  enter  into  tbe 
a^ieement.  Elevators,  coal  sheds,  and  lumber 
vards  are  important  aids  to  a  railway  engaged 
in  carrying  grain,  coal,  and  liiml)er,  in  secur- 
ing and  transacting  that  branch  of  its  buniness; 
ana  the  promise  of  OriswolU  to  maintain  and 
use  them,  and  to  ship  all  prain.  coal,  and  lum- 
ber he  coidd  control  over  defendant's  road, 
and  the  prospect  for  business  which  the  exis- 
tence and  use  of  the  improvements  named  held 
out  todef.ndHTit,  ^  ere  no  doubt  theconttolling 
considerations  which  induced  It  to  execute  the 
lease.  1  hose  improvements  were  not  only  of 
value  to  defendant,  but  they  were  imporrant 
to  all  who  bought  or  sold  comniouities  which 
weie  received  in  them.  In  other  words,  the 
lease  was  a  means  to  promot*  the  end  for 
which  the  road  of  defendant  was  built  and 
operated,  and  the  public  was  interested  in  the 
'■•uprovernents  for  which  it  pro  ided.  to  the 
extent  to  which  it  patron  zed  Uiem.  Its  inter- 
eHt  may  not  have  been  a  distinct  entity,  capa- 
ble of  enforcement  ai  the  huit  ot  any  citizen, 
but  It  wusone  which  the  law  recognizes,  and 
which  it  will,  in  a  suitable  case,  piotecl.  The 
lease  itself  fully  recognizes  an  interest  of  the 
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public  in  its  subiect  matter.  It  provides  that 
the  lessee  "shall  transact  the  business  for 
which  said  buildines  are  erected  and  de^iirned 
at  fair  and  reasonable  rates,  and  in  a  prompt 
and  careful  manner,  so  that  neither  the  com- 
pany nor  the  public  will  be  prejudiced  by  rea- 
son of  the  said  lessee  dealing  unfairly  or  negli- 
gently in  their  behalf,  or  in  the  tranaaction  of 
the  business  connected  with  the  grain,  coal,  and 
lumber  building  so  erected  as  aforesaid." 

It  is  true  that  a  contract  is  not  void  as  againat 
public  policy  unless  it  is  injurious  to  the  inter- 
ests of  the  public,  or  contravenes  some  estab- 
lished interest  of  society.  But  when  a  contract 
belongs  to  that  class  it  will  lie  declar<^  void,  al- 
though in  that  particular  instance  no  injury  to 
the  public  may  result.  5  Lawson,  Riirhts, 
Rem.  &  Pr.  §  2392.  '*A  contract  invading 
any  one  of  the  other  interests  which  the  law 
cherifhes,  thoueh  to  do  what  is  neither  indict- 
able nor  prohibitorv  by  a  statute,  termed  a  con- 
tract aeainst  public  policy  (or  sound  policy)^ 
is  likewise  void."    Bishop,  Cont  ^  473. 

We  do  not  find  it  necessary  to  go  to  tbe  ex- 
tent of  holding,  as  do  some  of  the  authorities 
cited,  that  the  rule  which  invalidates  a  stipula- 
tion for  exemption  from  liability  for  one's 
own  negligence  is  of  universal  application,  in 
order  to  support  the  conclusion  which  we 
reach  that  the  provision  under  consideiation 
is  void.  To  require  us  to  reach  that  conclu- 
sion, it  is  only  necessary  for  it  to  appear  that 
the  provision,  if  effectual,  would  cause  defen- 
dant to  disregard  and  neglect  a  duty  which  it 
owes  to  tbe  public,  and  thereby  violaieaan  ob- 
liiration  imposed  upon  it  by  law.  That  such 
would  be  the  effect  of  the  provision,  if  sua^ 
tained.  there  can  be  no  doubt. 

Theie  is  nothing  in  Warren  ▼.  K.  dD.M.R, 
Co.,  4L  Iowa,  484,  in  conflict  with  tbe  conclu- 
sion we  reach.  That  case  involved  tbe  liabil- 
ity of  the  railway  company  for  stock  killed  by 
it  at  a  point  where  it  had  a  right  to  fence.  The 
company  sought  to  escape  liability  on  the 
ground  that  &li.  the  owner  of  the  pastuie 
from  which  the  stock  escaped,  had  ae'reed  with 
it  to  erect  the  fence  and  keep  it  in  repair.  But 
it  was  held  that  as  the  owner  of  the  stock  was 
neither  the  owner  of  the  pasture  nor  his  teaant, 
the  defense  was  not  good.  It  was  said  by  the 
court  that,  if  Bell  had  agreed  to  erect  and 
maintain  the  fence,  he  could  not  hnve  recov- 
ered damages  to  his  stock  which  re  ulted  from 
tbe  want  of  a  fence;  but  the  plaintiff  in  this 
case  assumed  no  burden  which  the  law  im- 
posed upon  defendant.  The  case  of  Simmonds 
v.  New  York  AN,  E.  R.  Co.  62 Conn.  271.53 
Am.  Rep.  587,  is  in  some  respect s  somewhat 
similar  in  principle  to  that  last  cited. 

The  case  of  Marquette,  H,  dt  0.  R.  Co,  ▼. 
Sp  a\  44  Mich.  170,  88  Am.  Rf  242.  al- 
so cited  by  appellee,  involves  a  dift*  ni  ques- 
tion, li  appeared  in  that  case  that  the  owners 
of  a  warehouse,  of  a  railway  track  near  it,  and 
of  a  quantity  of  hay,  employed  a  rail  way  com- 
pany to  draw  cars  over  the  track  for  ibeir  ac- 
commodation. The  engine  employeil  to  do  the 
work  was  defective,  and  that  fact  was  known 
to  the  owners  aforesaid,  who  com;  lained  of  it, 
but  with  that  knowledge  they  continued  to 
permit  its  u^^e.  It  finally  caused  a  fire,  which 
destroyed  the  warehouse  and  hay.  It  waf 
held  that  the  owners  of  the  property  desCioyed 
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4X>uld  not  recover,  for  (be  reason  that  tbey  had 
•engaged  the  engine  with  knowledge  of  the  de- 
fects which  caused  the  loss.  But  in  that  case 
4fae  plaintiffs  not  only  owned  the  warehouse* 
but  the  track  also,  and  the  engine  passed  over 
that  track,  wlih  their  knowledge,  and  at  their 
request,  for  their  benefit.  They  knew  in  ad- 
vance just  what  the  danger  to  their  property 
^ould  be.  and  contributed  to  the  result.  But, 
putting  upon  the  case  a  construction  most 
favomule  to  appellee,  and  it  is  authority  only 
for  the  doctiine  that  a  railway  companv  may 
^exempt  itself  from  liability  to  an  individual  on 
-account  of  existing  and  known  defect  in  its 
machinery.  Whether  thnt  may  be  done  U  a 
•question  which  does  not  arise  in  this  case.  The 
agreement  under  consideration  does  not  seek 
to  hold  defendant  harmless  on  account  of 
known  and  specified  defects  in  engines,  or  a 
manner  of  operating  them,  recognized  to  be 
negligent,  but  from  "all  liability  for  damages 
l>y  6re"  caused  by  cars  or  engines  lawfully  on 
tbe  track,  whatever  the  cause,  whether  then 
existing  and  known,  or  not  then  existing  and 
not  foreseen.  It  is  our  opinion  for  reasons 
«tated,tbat  the  provision  of  the  case  in  question 
is  contrary  to  public  policy,  and  void. 

The  judgment  of  the  District  Court  is  re- 
Tersed. 

A  petition  for  rehearing  was  subsequentlv 
mnted,  after  which  on  February  8,  1894, 
'CKven  /.,  delivered  the  following  opin- 
ion: 

A  rehearing  was  granted  in  this  case,  and  it 
Is  again  submitted  with  further  arguments. 
The  facts  dibcloeed  by  the  pleadings,  which 
are  material  to  be  considered,  are  sufficiently 
stated  in  tbe  former  opinion,  and  are  as  fol 
lows:  '*0n  the  80th  dav  of  April,  1890.  the 
plaintiff  Oriswold  owned  a  two  and  one- half 
•tory  elevator  building,  warehouse,  and  corn- 
•crib  attached,  togt'ther  with  en&rine  and  boiler 
•oonnecllons  and  feed  mill  therein,  all  of  which 
were  situated  on  the  depot  grounds  of  dcfend- 
aot  immediately  north  of  its  track,  in  the  vil- 
lage of  Wintbrop.  In  tbe  morning  of  the  day 
named,  the  property  described  wns  totally  de- 
stroyed by  fire,  which  was  kindled  by  sparks 
and  cinders  from  a  locomotive  engine  of  de- 
fendsnt  while  passing  on  its  track.  The  sparks 
jind  cinders  escaped  from  the  engine  in  conse- 
quence of  defecis  in  its  construction  and  ap- 
pliances, and  in  consequence  of  the  negligent 
manner  in  which  it  was  operated.  The  prop- 
erty destroyed  was  of  the  value  of  |6,000.  and 
was,  at  the  lime,  insured  by  the  plaintiffs  the 
Iowa  Slate  Insurance  Company,  the  Commer- 
cial Union  Assurance  Company,  Limited,  the 
^t.  Paul  German  Insurance  Company;  and  the 
Far  I  er's  Fire  Insurance  Company  in  the  sum 
of  $1,000  each^  or  for  the  aggregate  amount  of 
f4,000.  After  tbe  property  was  destroyed, 
each  insurance  company  paid  tbe  amount  of 
loss  for  which  it  was  responsible,  and,  claim- 
ing that  by  reason  of  such  payments  thev  be 
eame  subrogated  to  the  rights  of  Griswold  to 
the  extent  of  the  amounts  so  paid,  tbey  loin 
him  in  demanding  judgment  against  defendant 
for  the  value  of  the  pror>erty  destroyed.  Gris- 
ivold  occupied  the  premises  on  which  the  prop- 
erty stood  by  viitue  of  a  lease  to  him  from  de- 
fendant, which  contained  the  following  pro- 
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visions:  'And  tbe  lessee,  in  consideration  of 
the  premises,  hereby  covenanu  and  a^reea, 
with  the  lessor,  its  successors  and  assigns,  to 
pay  the  said  lessor,  as  rent  for  said  premises, 
the  sum  of  one  dollar,  to  be  paid  at  tbe  time 
and  in  the  manner  following,  to  wit,  on  the 
delivery  of  this  lease;  and  the  lessee  further 
covenants  and  agrees  with  the  lessor  thai  he 
will,  from  tbe  date  of  this  indeniure.  put  to 
use  and  maintain  a  good  substantial  elevator, 
coal  fcbcds,  and  lumber  yard  on  the  above- 
described  premises;  and  further  agrees  to  pro- 
tect and  save  harmless  said  lessor  irooi  all  lia- 
bility for  damage  by  fire,  which  in  the  opera- 
tion of  the  lessor's  railroad,  or  from  cars  and 
engines  lawfully  on  its  tracks,  may  accideniallj 
or  negligently  be  communicated  to  any  prop- 
erty or  structure  on  said  described  premises. 
And  the  said  lessee  hereby  agrees  to  ship  all 
grain,  coal,  and  lumber  he  can  contrnl  by  the 
Illinois  Central  Railroad.  And  tbe  said  lessee 
further  covenants  and  agrees  with  the  said  les- 
sor that  he  will  transact  the  business  for  which 
said  buildings  are  erected  and  designed  at  fair 
and  reasonable  rates,  and  in  a  prompt  and 
careful  manner,  so  that  neither  the  company 
nor  the  public  will  be  pivludiced  by  reason  of 
the  said  lessee  dealing  unfairly  or  negligently 
in  their  behalf,  or  in  the  transaction  of  the 
business  connected  with  the  grain,  coal,  and 
lumtier  building  so  erected  as  aforesnid.'  The 
defendant  claims  that  plaintiffs  are  not  entitled 
to  recover,  for  the  reason  that  Griswold  under- 
took, by  the  terms  of  the  lease,  to  protect  and 
save  it  harmless  from  such  losses  as  that  in  ques- 
tion. The  ground  of  the  dem  urrer  is  as  fol  lo  ws: 
'The  petition  and  answer  show  that  tbe  action  ia 
commenced  by  the  owner  and  insurer  of  an  ele- 
vator built  upon  defendant's  land  alongside  of 
its  track,  for  the  purpose  of  handlinsr  grain,  and 
that  said  elevator  was  burned  through  the  negli- 
gence of  defendant,  its  agents  and  employes. 
The  plaintiffs  therefore  say  it  is  against  p'l'blie 
policy,  and  contrary  to  the  statutes  of  Iowa, 
for  the  defendant  to  attempt  to  restrict  by  con- 
tract its  liability  for  the  negligence  of  its  a^ents^ 
employes  and  servants;  and  that  said  delense, 
80  far  as  it  is  based  upon  exemptions  from  lia- 
bill IV  by  reason  of  this  contract  of  lease,  is  not 
eooa.  as  such  contract  of  exemption  ia  void.' 
^o  special  claims  are  made  in  behalf  of  ihe 
insurance  companies;  therefore,  their  interests, 
and  that  of  Griswold,  for  the  purposes  of  this 
appeal,  will  be  treated  as  governed  by  the 
same  rules." 

1.  It  will  be  seen,  from  the  statement  of  the 
case,  that  the  controlling  question  is  whether 
that  clause  in  the  lease  whereby  plaintiff  Gris- 
wold agrees  to  protect  and  save  harmless  the 
defendant  from  all  liability  for  damages  by  fire 


negligently  communicated  to  the  property  oa 
the  leased  premi.ses  in  the  operation  of  therail- 
roid  is  void,  a.s  aeaiost  public  policv.  The 
right  to  so  contract  as  to  fire  accidentally  com- 
municated is  not  questioned,  but  only  the  right 
to  so  contract  as  to  fire  negligently  communi- 
cated. Public  policy  is  variable, — the  very 
reverse  of  that  which  is  the  policy  of  the  public 
at  one  lime  may  become  public  policy  a  an- 
I  other;  bence,no  fixed  rule  can  be  given  by  which 
to  determine  what  is  public  policy.  The  au- 
thorities all  agree  that  a  contract  ia  not  void,  aa 
against  public  policy,  unless  it  ia  injurious  ia 
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the  loterests  of  the  public,  or  contraTeDes 
some  established  interest  of  society.  Public 
policy  has  been  aptly  described  as  "an  unruly 
horse,  and,  when  once  you  get  astride,  you 
never  know  where  it  will  carry  you."  It  was 
said  by  Wilmot,  (Jh,J,i  "It  is  the  duty  of  all 
courts  to  keep  their  eyes  steadily  upon  the  in- 
terests of  the  public,  even  in  the  determina- 
tion of  eommunily  justice,  and  when  they 
find  an  action  is  founded  upon  a  claim  injuri- 
ous to  the  public,  and  which  has  a  bad  ten- 
dency, ^o  give  no  countenance  or  assistance  in 
foTo  Hvili,"  Other  courts  have  said:  "We  may 
take  it  as  well  settled  that  in  the  law  of  con- 
tracts the  first  purpose  of  the  courts  is  to  look 
to  the  welfare  of  the  public,  and,  if  the  en- 
forcement of  the  agreement  would  be  inimical 
to  its  interest,  no  relief  could  he  granted  to  the 
party  injured,  and  even  though  it  might  re- 
sult beneficially  to  the  party  who  made  and 
violated  the  agreement.  The  common  law  will 
not  permit  individuals  to  oblige  themselves  by 
a  contract  either  to  do,  or  not  to  do,  anything, 
when  the  thing  to  be  done  or  omitted  is  in  any 
decree  clearly  injurious  to  the  public." 
Again,  it  is  said:  '*  It  must  not  be  forgotten 
that  you  are  not  to  extend  arbitrarily  those 
rules  which  say  that  a  given  contract  is  void  as 
being  against  public  policy,  because,  if  there 
is  one  thing  moie  than  another  which  public 
policy  requires,  it  is  that  men  of  full  age  and 
competent  understanding  shall  have  the  u^ 
most  liberty  of  contracting,  and  that  their  con- 
tracts, when  entered  into  fairly  and  volun- 
tarily, shall  be  held  sacred,  and  shall  be  en- 
forcea  by  courts  of  justice.  Therefore,  you 
have  this  paramount  public  policy  to  consider, 
that  vou  are  not  likely  to  interfere  with  this 
freedom  of  contract."  Bperion  v.  Brownl&w, 
4  H-  L.  Cas.  1,  8  Am.'&  Eng.  Encyclop.  Law, 
p.  875,  note  S;  Boardman  v.  Thompson,  26 
Iowa.  601. 

Aided  by  these  definitions  and  cautions,  we 
proceed  again  to  inquire  whether  the  clause  of 
the  agrcenrient  in  question,  if  carried  into  ef- 
fect, would  be  injurious  to  any  interest  of  the 
Eublic,  or,  in  other  words,  whether  the  public 
as  any  interest  in  this  provision  of  the  con- 
tract. The  conclusion  of  the  former  opinion 
is  "that  the  provision,  if  effectual,  would 
cause  the  defendant  to  disregard  an<]  neglect  a 
duly  which  it  owes  to  the  public,  and  thereby 
violate  an  obligation  imposed  upon  it  by  law." 
This  conclusion  rests,  in  part  at  least,  upon 
holdinc:  that  sections  1289  and  1808  of  the  Code 
are  applicable  to  the  question  under  considera- 
tion, and  that  the  defendant  owed  it  as  a  duty 
to  the  public  to  operate  its  road  with  care  with 
respect  to  plaintiff's  property.  The  discus- 
sion on  rehearing  leads  us  to 'inquire  whether, 
under  the  law  and  facts,  it  is  correct  to  say 
that  the  defendant  owed  any  du^  to  the  pub- 
lic with  respect  to  the  plaintiff's  property. 
The  former  opinion  holds  correctly  that  the 
liability  of  railroad  corporations,  uniler  section 
1289,  for  negligently  setting  out. fires,  is  abso- 
lute, and  that  the  obligation  on  the  part  of  the 
railroad  companies  to  exercise  care  is  towards 
the  public;  but  the  question  remains  whether 
that  flection  applies  to  cases  like  this,  or,  in 
other  words,  whether  it  established  any  inter- 
est in  the  public,  or  imposed  any  duty  upon 
the  defendant  towards  the  public,  in  respect  of 
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the  property  of  the  plaintiff.  The  defendant 
owed  no  duty  to  the  public  to  exercise  care 
with  respect  to  its  own  buildings  situate  on  its 
right  of  way,  and  incurred  no  liability  for 
their  negligent  burninir,  unless  the  fire  spread 
beyond  its  own  premises.  The  operation  of  a 
railway  increases  the  danger  from  fire  to  the 
property  of  the  people  situated  on  their  own 
premises,  where  they  have  the  right  to  have  it, 
and  hence  the  provision  of  section  1289  mak- 
ing the  corporation  operating  the  railway  ab- 
solutely liable  for  all  damages  by  fire  that  l» 
negligently  set  out  or  caused  by  the  operation 
of  the  railway.  As  to  such  property  the  rail- 
way company  owes  to  the  public  the  duty  of 
care,  and  the  public  has  an  interest  in  the  per- 
formance of  that  duty.  Therefore,  a  contract 
that  exempts  from  that  duty  to  the  public 
would  be  injurious  to  the  public  interests,  and 
against  public  policy.  The  plaintiff  Gris- 
wold's  buildings  were  not  upon  his  own  prem> 
ises,  nor  where  he  had  a  right  to  have  them, 
independent  of  the  defendant;  they  were  upon 
the  right  of  way, where  they  could  only  be  by 
its  permission.  In  granting  the  permission, 
and  in  placing  the  buildings  there,  both  par> 
ties  knew  of  the  increased  hazard  of  the  loca- 
tion from  fire  communicated  either  through 
accident  or  nedigcnce  in  the  operation  of  the 
road.  They  knew  that  the  defendant  cor- 
poration could  only  act  through  luofitoers, 
agents,  and  employes,  and  that  these  might  be 
negligent  in  the  performance  of  thfir  duties. 
The  plaintiff  had  an  insurable  interest,  and 
could,  as  he  did,  protect  himself,  in  part  at 
least,  against  loss  by  either  ac<ndent  or  negli- 
gence. The  defendant  had  no  insurable  in- 
terest, and  could  only  protect  itself  from  the 
hazard  by  refusing  consent,  or  by  contractin|r 
for  indemnity,  as  it  did.  Plaintiff  Griswold 
contracted  with  his  coplaintiffs,  the  insurance 
companies,  for  indemnity  against  loss  by  fire, 
whether  caused  by  accident  or  negligence. 
The  fire  occurred  through  neglect,  and  Cue  in- 
surance companies,  as  they  were  bound  to  do. 
paid  the  insurance.  Those  contracts,  like 
this,  were  for  indemnity  against  liability  by 
fire,whether  caused  by  acciaent  or  negligence. 
Many  losses  by  fire  occur  through  the  negli- 
gence of  the  insured  or  his  family,  and  recov- 
ery is  had  unless  the  negligence  was  willful. 
While  these  policies  are  not  before  us, we  may- 
assume,  we  think,  that  under  them  the  plain- 
tiff Giiswold  would  have  been  entitled  to  re- 
cover, even  though  the  loss  had  occurred 
through  his  own  negligence,  unless  it  was 
willful.  The  public  had  no  interest  in  ihette 
contracts  of  insurance  between  the  plaintiffs; 
nor  were  they  against  public  policy,  because 
the  companies  agreed  to  indemnify  the  assured 
against  loss  caused  by  his  own  negligence. 
This  is  not  a  question  whether,  under  section 
1289,  the  defendant  would  be  liable  to  Gris- 
wold for  negligently  communicating  fire  to- 
this  property  in  the  absence  of  a  contract  to- 
the  contrary,  but  it  is  whether  the  public  ban 
any  interest  that  this  contract  contravenes.  It 
seems  to  us  now  quite  clear  that  as  these 
buildings  could  only  be  placed  upon  the  de- 
fendant s  right  of  way  by  its  consent,  and 
were  so  placed  upon  the  premises,  and  on  the 
conditions  expressed  in  the  lease,  the  public 
had  no  interest  therein,  under  said  section 
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1889  or  otberwfae.  that  woald  be  injurcd  by 
civing  effect  to  tbe  agreement  io  question. 
Much  as  tbe  public  may  baye  been  intereated 
in  tbe  convepience  of  suob  a  place  of  business. 
It  bad  no  interest  as  to  who  should  carry  the 
hazard  incident  to  that  property  being  located 
«B  it  WRS.  The  fact  that  the  defendant  ao- 
•qnired  this  right  of  way  in  the  ezetcise  of  the 
nght  of  eminent  domain  did  not  preclude  it 
from  granting  or  withholding  permission  to 
tbe  plaintiff  to  build  thereon,  nor  the  parties 
from  contracting  as  to  which  should  bear  the 
hazard  incident  to  the  location. 

2l  It  is  contended  that  the  defendant  entered 
Into  this  contract  in  its  capacity  as  a  common 
•carrier,  and  therefore  we  must  apply  to  tbe 
•conaideratton  of  the  question  section  1808, 
providing,  in  effect,  that  carriers  of  persons  or 
property  cannot  exempt  tbemseWes  from  lia- 
bility by  contract  which  would  exist  had  no 
contract  been  made.  It  is  undoubtedly  true 
that  the  ultimate  purpose  of  the  defendant  in 
•entering  into  this  contract  was  the  promotion 
of  its  business  as  a  common  carrier.  But  the 
•contract  ia  not  for  the  carriage  of  persons  or 
property.  That  the  ultimate  purpose  waa  to 
increase  Its  business  as  a  carrier  does  not 
make  this  a  contract  for  carriage  any  more 
than  would  l)etbe  employment  of  workmen  in 
its  shops,  warehouses,  or  elsewhere  apart  from 
the  operation  of  the  road.  Upon  further  con- 
sideration we  are  of  the  opinion  that  this  con- 
tract was  not  made  by  tbe  defendant  in  its 
capacity  as  a  common  carrier,  and  that  the 

Sroyision  of  section  1808  is  not  applicable. 
dhman  v.  Richmond  db  D.  JR.  Co.  86  Va.  975, 
«iid  other  cases  involving  contracts  of  exemp- 
tion from  liability  for  causing  injuries  to,  or 
-death  of,  persons,  are  not  applicable.  The 
public  has  an  interest  in  the  life  and  safety  of 
•every  human  being,  and  every  such  contract 
ia  clearly  injurious  to  public  interest,  but  not 
always  so  as  to  property. 

8.  In  the  lease  the  plaintiff  Griswold  agrees 
"that  he  will  transact  the  business  for  which 
«aid  buildings  are  erected  and  designed  at 
fair  and  reasonable  rates,  and  in  a  prompt  and 
careful  manner,  so  that  neither  the  company 
nor  the  public  will  be  prejudiced  by  reason  of 
the  said  lessee  dealing  unfairly  or  negligently 
in  their  behalf,  or  in  tbe  transaction  of  the 
"business  connected  with  tbe  grain,  coal,  and 
j umber  building  so  erected  as  aforesaid." 
AVhile  it  is  evident  the  parties  contemplated  a 
place  for  dealing  with  the  public,  in  tbe 
maintenance  and  management  of  which  the 
public  miirbt  be  interested,  neither  that  inter- 
•est  nor  Mr.  Griswold's  agreement  gave  tbe 
public  any  interest  as  to  Who  should  bear  the 
hazard  of  the  loss  of  the  buildings  by  fire. 
The  plaintiff  indemnified  himself  against  the 
loss,  in  part  at  least,  by  insurance,  and  the  in- 
au ranee  companies  have  paid  him,  as  they 
were  bound  to  do.  Surely,  public  policy 
doea  not  demand  that  the  defendant  shall 
now  reimburse  these  insurance  companies  for 
the  payments  they  were  bound  to  make  by 
ibeir  own  contract,  and  which  the  defendant 
has  never  prnmif^d  to  repay.  As  to  the  claim 
•of  the  plaintiff  Griswold  to  recover  the  excess 
<kf  the  loss  over  the  amount  of  insurance, 
public  policy  answers,  "You  must  stand  by 
your  couiract."  After  a  careful  review  of  the 
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case,  we  reach  tbe  conclusion  that  the  public 
bad  no  interest  in  the  clause  of  tbe  contract  in 
question,  that  its  enforcement  works  no  injury 
to  any  interest  of  the  public,  antl  that  tliB 
judgment  of  t/ie  dUtriet  oouri  ihouid  be  of* 
firmed. 

RoblnaoB*  /.,  dissenting: 
•  I  cannot  assent  to  the  conclusions  of  the 
foregoing  opinion  that  tbe  agreement  in  ques- 
tion waa  effectual  to  relieve  tbe  defendant  of 
liability  for  negligently  setting  fire  to  and  de- 
stroying the  property  of  tbe  plaintiff.  Some- 
thing has  been  said  on  rehearing  in  regard  to 
the  liability  of  the  defendant  to  the  insurance 
companies  and  their  right  to  recover;  but  aa 
no  question  in  regard  to  such  liability  and 
right  of  recoYery,  as  distinguished  from  the 
liability  of  defendant  to  Griswold  for  tbe  loss 
he  sustained,  for  which  he  has  not  been  com- 
pensated, is  presented  by  the  pleadings,  or 
was  argued  on  the  first  submission  of  the 
cause,  it  should  not,  as  it  seems  to  me,  be 
given  weight  now.  It  is  well  settled  that,  in 
a  civil  case,  a  party  cannot,  on  rehearing, 
make  a  case  different  from  that  presented  on 
the  original  submission.  McDermott  y.  Iowa 
Falle  Jb&O.B,  Vo.  83  Iowa,  180,  and  casea 
therein  cited.  It  follows  that  the  only  Ques- 
tions which  we  should  now  consider  are  tnose 
iovolyed  in  determining  the  character  and  ef- 
fect of  the  provisions  of  tbe  case  in  question^ 
and  the  right  of  Griswold  to  recover,  without 
regard  to  the  interests  of  the  insurance  com- 
panies. On  .the  rehearing  we  have  been 
favored  with  elaborate  arguments  by  repre- 
sentatives of  seyeral  of  tbe  leading  railway 
corporations  doinj^  business  in  tbe  state,  and 
in  explanation  it  is  said  that  the  questions  in- 
I  yolyed  are  of  interest  to  all  railway  companiea 
:  in  the  state,  and  that  the  former  opinion, 
'  if  adhered  to,  will  seriously  affect  their 
I  management  and  business.  It  is  probably 
fair  to  presume  that  leases  with  proyia- 
ions  similar  to  the  one  in  controyersy  are 
now,  or  soon  will  be,  in  general  use  in  the 
state,  and  that  tbe  questions  involved  are  of 
interest  to  the  large  number  of  persons  who 
.  are  now,  or  shall  hereafter  be,  concerned  in 
buildings  and  property  located  on  land  owned 
I  by  railway  corporations  by  virtue  of  leases 
!  from  the  corporations.  The  importance  of  the 
questions  to  the  railways  and  to  people  doing 
busineas  with  them  is  apparent.  It  does  not 
seem  to  me  that  the  authorities  cited  in  the 
opinion  of  tbe  majority  instify  the  condusiona 
they  reach.  Section  1289  of  tbe  Code  pro- 
yides  that  ''any  corporation  operating  a  railway 
aball  be  liable  for  all  damages  by  fire  that  is 
set  out  or  caused  by  operating  of  any  such 
railway.  ..."  It  was  said  in  Wnt  y.  Chicago 
A  N,  W.  R.  Co.,  77  Iowa,  654,  that  this  statute 
imposes  an  absolute  liability  upon  railway  cor- 
porations without  regard  to  the  contributory 
negligence  of  the  person  injured,  for  damages 
resulting  from  fires  set  out  or  caused  by  neg^ 
llgently  operating  their  railways.  The  facta 
admitted  in  this  case  show  that  the  fite  io 
question  was  caused  by  defendant  in  operating 
its  railway,  and  that  the  fire  was  the  result  of 
negligence  on  its  part  Whether  a  railway 
company  may  limit  its  liability  for  a  fire  which 
it  causes  wiifaout  fault  oa  its  part  ia  a  question 


664 


Iowa  Suprbmb  Coubt. 


Oor.^ 


not  involved  in  this  case;  but  we  are  reqiiired 
to  deiermiDe  whether  a  rail way^ company  ma^r, 
by  a  contract  entered  into  before  the  act,  limit 
its  liability  for  a  fire  which  is  caused  by  negli- 
geuce  on  its  part  in  operating  its  rail  way.  Sec- 
tion 1808  of  the  Code  provides,  in  effect,  that 
a  common  carrier  or  carrier  of  passengers  can- 
not exempt  itself  from  liability,  as  such  car- 
rier, by  contract.  Although  there  is  some 
conflict  in  the  authorities,  yet  it  is  the  general 
rule,  in  the  absence  of  statutory  regulations, 
that  railway  companies  cannot  restrict  their 
liat)ility  for  negligence  in  transporting  pnssen- 
gers  or  freight  by  contracts  made  in  advance 
of  the  carriage;  and  the  same  is  true  in  re^rd 
to  the  power  of  telegiaph  companies  to  limit 
their  liability  for  negligence  in  transmitting 
dispatches.  It  is  said  in  Gooley  on  Torts  (page 
687),  with  reference  to  agreements  of  that 
kind,  that  "the  cases  of  carriers  and  telegraph 
companies  have  been  specially  mentioned,  be- 
cause it  is  chiefly  in  these  cases  that  such  con- 
tracts are  met  with.  But,  although  the  rea- 
sons which  forbid  such  contracts  have  special 
force  in  the  business  of  carrying  persons  and 
goods,  or  of  sending  messages,  they  applv  uni- 
versaPy.  and  should  be  held  to  defeat  au  con- 
tracts by  which  a  party  undertakes  to  put  an- 
other at  the  mercy  of  his  own  faulty  conduct." 
In  JoJiMony,  Kidtmonddb  Z>.  R,  Co.,  86  Ya. 
975.  the  administrator  sought  to  recover  dam- 
ages for  the  death  of  his  intestate,  which  was 
claimed  to  have  been  caused  by  the  negligence 
of  the  railway  company.  The  decedent  had 
been  a  member  of  a  firm  of  quarry  men,  which 
agreed  with  the  railway  company  to  remove 
a  certain  granite  bluff  from  its  right  of  way. 
He  was  killed  by  a  train  of  the  company  while 
he  was  engnged  in  doing  the  work  required  by 
the  agreement  There  was  evidence  which 
tended  to  show  that  the  accident  was  caused 
by  negligence  on  the  part  of  the  company.  It 
claimed  exemption  from  liability,  however,  on 
the  ground  that  the  agreement  provided  that 
it  should  "in  no  way  be  h^'ld  responsible  for 
any  injuries  to,  or  death  of,  any  of  the  mem- 
bers of  the  said  firm,  or  of  any  of  its  agents  or 
employes,  sustained  from  said  work,  should 
such  aeath  or  injury  occur  from  any  cause 
whatsoever."  The  court,  in  commenting  on 
this  provision  of  the  agreement,  said:  "To  ui>- 
hold  the  stipulation  in  question  would  be  to 
hold  that  it  was  competent  for  one  party  to 
put  the  other  parties  to  the  contract  at  the 
mercy  of  its  own  misconduct,  which  can  never 
be  lawfully  done  where  an  enlightened  system 
of  Jurisprudence  prevails.  Public  policy  for- 
bids it,  and  contracts  against  the  public  policy 
are  void.  Nothing  is  better  settled— certainly 
in  this  court — than  that  a  common  carrier  can- 
not, by  contract,  exempt  himself  from  respon- 
sibility for  his  own  or  his  servant's  negligence 
in  the  carriage  of  goods  or  passengers  for  hire. 
This  is  so,  independently  of  section  1296  of 
the  Code,  and  the  principle  which  invalidates 
a  stipulation  for  exemption  from  liability  for 
one's  own  negligence  is  not  confined  to  the 
contracts  of  carriers  as  such.  It  applies  uni- 
▼ersally." 

Railway  corporations  are  quasi  public  agen- 
cies, and  perform  a  public  duty.  They  are 
agenciea  created  by  the  state  with  certain  priv- 
ileges, and  subject  to  certain  obligations.  A 
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contract  that  they  will  not  discharge  their  ob- 
ligations  is  a  breach  of  a  public  duty,  and  can 
not  be  enforced.  St.  Joseph  d  D,  C.  B.  Co.  v. 
Ryan,  11  Kan.  609,  15  Am.  Rep.  867.  Ai» 
agreement  by  which  a  railway  corporation  un- 
dertakes, without  the  consent  of  the  state,  U> 
relieve  itself  of  a  burden  which  is  imposed  up- 
on it  by  law,  is  void,  as  against  public  policy. 
TTwmas  v.  West  Jersey  B,  Go.  101  U.  8.  71,  2-^ 
L.  ed.  950.  Among  the  obligations  imposed 
upon  a  railway  corporation  is  that  of  using- 
reasonable  diligence  in  furnishing  its  road  witb 
safe  equipments,  including  locomotive  en 
gines,  and  of  operating  its  road  without  neg- 
ligence. That  IS  a  duly  which  it  owes  to  the 
public,  and  any  agreement  which  tends  to  les- 
sen the  diligence  and  care  with  which  it  fur- 
nishes and  operates  its  road  is,  to  that  extent,, 
against  public  policy.  The  contract  entered 
into  between  Oris  wold  and  defendant  was  not 
for  carriage,  and  primarily  it  was  for  the  ben- 
efit of  the  parties  to  it,  and  not  in  the  interest  ' 
of  the  publia  But  it  ia  clear  that  its  purpoee 
OD  the  part  of  defendant  was  to  benefit  and 
promote  its  business  as  a  carrier.  The  nom- 
inal sum  of  one  dollar  was  not  the  considera- 
tion which  induced  it  to  enter  into  the  agree 
ment.  Elevators,  coal  abeds,  and  lumber  yards 
are  important  aids  to  a  railway  engaged  in 
carrying  grain,  coal,  and  lumber,  in  aecuring^ 
and  transacting  that  branch  of  its  busineasv 
and  the  promiM  of  Griswold  to  maintain  and 
use  them,  and  to  ship  all  grain,  coal,  and  lum- 
ber he  could  control  over  defendant's  road,, 
and  the  prospect  for  business  which  the  exis- 
tence and  use  of  the  improvements  named  held 
out  to  defendant,  were  no  doubt  important  and 
controlling  considerations  which  induced  it  to- 
execute  the  lease.  ThosQ  improvements  were- 
not  only  of  value  to  the  defendant,  but  they 
were  important  to  all  who  bought  or  sold  or 
stored  commodities  which  were  received  in 
them.  In  other  words,  the  lease  was  a  means- 
to  promote  the  end  for  which  the  road  of  de- 
fendant was  built  and  operated,  and  the  pub- 
lic was  interested  in  the  improvements  for 
which  it  provided,  to  the  extent  to  which  it 
patronized  them.  Its  interest  may  not  have- 
been  a  distinct  entity,  capable  of  enforcement 
at  the  suit  of  an^  citizen,  but  it  was  one  which 
the  law  recognizes,  and  which  it  will,  in  a. 
suitable  case,  protect.  The  lease  itself  fully 
recognizes  an  interest  of  the  public  in  its  sub^ 
Jecl-matter.  It  provides  that  the  lessee  "shall 
transact  the  business  for  which  said  buildings 
are  erected  and  designed,  at  fair  and  reason- 
able rates,  and  in  a  prompt  and  careful  man- 
ner, so  that  neither  the  company  nor  the  pub- 
lic will  be  prejudiced  by  reason  of  the  said 
lessee  dealing  unfairly  or  negligently  in  their 
bebalf,  or  in  the  transaction  of  the  businesa 
connected  with  the  grain,  coal,  and  lumber 
building  so  erected  as  aforesaid."  It  is  true 
that  a  contract  Is  not  void,  as  against  the  pub- 
lic policy,  unless  it  is  injurious  to  the  interesta 
of  the  public,  or  tends  to  have  that  effect,  or 
contravenes  some  established  interest  of  so- 
ciety. But,  when  a  contract  belongs  to  one 
of  those  classes,  It  will  be  declared  void,  al- 
though in  a  particular  inntance  no  injury  to 
the  public  may  result.  6  Lawson,  KightB, 
ReuL  &  Pr.  §  2d92.  "A  contract  invading 
any  one  of  the  other  interests  which  the  law 
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cherishes,  thou^irb  to  do  what  is  neither  indict- 
able nor  prohibited  by  a  statute,  termed  a  'con- 
tract a^raiDst  public  policy'  (or  sound  policy), 
is  likewise  void."  Bishop,  Coot,  g  473.  To 
Justify  the  conclusion  that  the  provision  un- 
der consideration  is  void,  it  is  only  necessary 
to  find  that  the  provision,  if  effectual,  would 
cause,  or  tend  to  cause,  the  defendant  to  dis- 
regard or  neglect  a  duty  which  it  owes  to  the 
public,  and  thereby  violate  an  obligation  im- 
posed upon  it  by  law.  That  such  would  be 
the  effect  of  the  provision,  if  sustained,  does 
sot  appear  to  me  to  be  doubtful.  It  was  not 
Is  tended  merely  to  require  Griswold  to  bear 
the  loss  which  should  result  from  the  hazards 
to  which  his  property  should  be  exposed  by 
operating  the  railway  with  reasonable  pru- 
dence and  care,  but  it  was  intended  to  exempt 
the  defendant  from  all  liability  for  damages 
from  fire  which  should  be  caused  in  operating 
its  railway  without  regard  to  acts  of  negli- 
gence, or  lack  of  precaution  and  care  on  its 
part,  which  should  contribute  to  the  loss.  The 
agreement  sought  to  exempt  the  defendant 
from  hability  for  negligence,  whatever  its 
nature,  which  should  be  involved  in  the  man- 
agement of  its  railway.  Such  negligence 
might  be  manifested  in  many  ways,— as,  in 
the  use  of  insufficient  or  defective  machinery, 
is  the  employment  of  careless  or  incompetent 
trninmeo,  or  in  having  an  insufficient  number 
of  trainmen,— and  was  necessarily  of  a  kind 
to  affect  the  business  of  defendant  as  a  com- 
SQon  carrier.  The  tendency  of  the  aereement 
was  to  make  the  defendant,  in  keeping  its 
locomotive  engines  in  good  (urder.  in  adopting 
improvements  to  prevent  the  escaoe  of  fire, 
and  in  selecting  its  employes,  less  diligent  than 
it  would  otherwise  have  been,  and  thus  to  ex- 
pose, not  only  the  property  of  Griswold,  but 
all  other  property  of  a  combustible  kind  lo- 
cated upon  its  grounds,  to  dangers  which  rea- 
sonable care  on  its  part  would  have  prevented. 
The  tendency  of  the  agreement  is  more  clearly 
seen  when  the  probable  aggregate  effect  of 
such  aereements,  entered  into  between  defend- 
ant and  all  the  tenants  on  its  right  of  way  and 
depot  grounds  in  the  state,  is  considered.  To 
keep  in  good  order  the  machinery  and  appur- 
tenances of  a  railway,  and  to  operate  it  in  the 
manner  which  reasonable  prudence  demands, 
involve  the  expenditure  of  larse  sums  of 
money,  and  the  constant  exercise  of  skill 
and  care  by  railroad  employes.  Whatever 
tends  to  lessen  the  degree  of  care  used  in  oper- 
atine  a  railway  1b  to  that  extent  inimical  to 
public  interest,  and  contrary  to  public  policy. 
Combustible  property  on  the  depot  ana  right 
of  way  grounds  of  a  railway  company  is  of 
necessity  more  exposed  to  danger  from  fire 
caused  by  operating  the  railway  than  property 
outside  of  their  limits,  and  if  it  can,  by  agree- 
ment, protect  itself  against  liability  for  negli- 
sestly  destroying  the  property  on  its  grounds, 
the  common  experience  of  mankind,  as  applied 
to  other  matters,  teaches  us  that  the  natural 
effect  of  such  an  agreement  is  to  lessen  the 
care  and  diligence  the  railway  company  will 
use  to  prevent  such  negligence  and  the  conse- 
quent loss.  It  follows  that  each  tenant  is  in- 
terested in  the  agreement  of  every  other  tenant 
OD  the  same  line  or  division  of  railway,  and 
that  the  people  who  store  property  in  the  build- 
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ings  of  such  tennnis,  or  who  are  concerned  Id 
grain,  coal,  lumber,  and  other  articles  wbicb 
are  received  in.  or  delivered  from  such  build- 
ings, are  also  interested  in  the  agreements. 

It  does  not  seem  to  me  that  the  law  which 
governs  ontinary  contracts  of  insurance  is  sp- 
plicable  to  this  case.  In  such  contracts  the 
property  owner  is  never,  in  terms,  insured 
against  the  consequences  of  bis  own  negli- 
gence. On  the  contrary,  great  care  is  taken 
to  guard  airainst  and  prevent  negligence  on 
his  part.  Insoraoee  to  the  full  value  of  the 
property  is  not  given,  and  all  inducement  to 
negligence  on  his  part  is  withheld.  If  loss  re- 
suit  fiom  his  negligence,  as  a  rule,  he  and  the 
insurance  company,  only,  are  affected,  hia 
negligence  not  being  of  a  character  to  affect 
the  public.  I  am  not  aware  that  an  agreement 
to  insure  a  person  against  the  oonseouencea  of 
his  own  negligence,  the  natural  ana  probable 
effect  of  which  would  be  to  encoursge  such 
negligence  to  the  danger  and  prejudice  of 
others,  is  sustained  by  the  courts.  It  la  true 
that  the  public  has  no  interest  in  the  damagea 
in  controversy  in  this  action,  but  it  had  an  in- 
terest  in  the  agreement  in  question  so  far  as  it 
tended  to  induce  negligence  on  the  part  of 
defendant  in  operating  its  railway ;  and  as  negli- 
gence of  that  kind  was  the  natural  and  prob- 
able effect  of  the  agreement,  and  as  the  agree- 
ment is  not  separable,  it  woiild  seem  to  follow 
that  it  should  be  held  void.  This  conclusion 
is  not  only  in  entire  harmony  with  the  author- 
ities cited  in  the  opinion  of  the  mnjority,  but, 
as  it  seems  to  me,  is  required  by  them,  as  well 
as  by  the  authorities  dted  in  this  dissent. 

Whether  the  defendant  owed  to  the  public 
any  duty  in  regard  to  its  own  buildings, 
whether  the  def-^-ndant  had  any  insurable  in- 
terest in  the  property  of  Griswold  which  waa 
destroyed,  and  whether  the  insurance  com- 
psniesare  entitled  to  recover  the  amounts  they 
have  paid  to  Griswold,  are  questions  which  do 
not  appear  to  me  to  be  sopiesenled  as  to  make 
it  proper  for  us  to  determine  them  on  this  ap- 
peal, and  in  regard  to  them  I  express  no  opin- 
ion. 

Kiniiet  /.,  concurs  in  the  dissenting  opin- 
ion. 

Petition  for  second  rehearing  denied. 


A'HERN,  Appt, 

V. 

IOWA  STATE  AGRICDLTTJRAL    SOCI- 
ETY et  al, 
(Two  Cases.) 

JORDAN,  Appt, 

SAME. 
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.Iowa.. 
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1.  A  atate  apienltnraJ  aodetj*  which  la 
one  of  the  affenoles  of  the  state  and  not  a  oorpo- 
latlon  for  pecuniary  profit,  cannot  he  held  liable 


Nora.— Tor  a  ool lection  of  authorities  to  the  ef- 
fect that  the  rule  holding*  a  master  liable  for  the 
torts  of  his  servant  do«8  not  apply  to  charitable 
insticutJons,  see  note  to  Ford  v.  Kendall  Bor- 
ouirh School Dlst  (Fa.) IL.  B.  A iOK. 


See  also  29  L.  R.  A.  492. 


Iowa  Sufbkmb  Oomnr. 


Mat. 


for  the  willfal  and  lU^gaJ  acta  of  iH  ag«ntB,  M  Id 
»ofwtllftil 

M. 

which  tie  not  made  tot  any  of  tbe  caoaei  for 
whicb  power  of  arrest  li  given  Iqr  aCatote  to  the 
■ociety.  are  not  within  the  ioope  of  their  powers, 
•o  as  to  charge  the  aooietj  with  iiaUlity. 

APPEALS  by  plaintifls  from  jDdgmentg  of 
tbe  District  Court  for  Polk  County  io  fa- 
Yor  of  defendant  id  actions  brought  to  recover 
^lamagies  for  alleged  wiongful  arrest,  false  im- 
prison ment,  and  assault  and  battery.    Affirmed. 
The  facts  aie  stated  in  tbe  opinioD. 
JftfMiY  Jla^ent  Ss  CoaneUx  for  appellants. 
Mr.  Henrw  S.  Wilcox  for  appellee,  Iowa 
State  Agricultoral  Society. 

Kiwiae,  Jl,  deliTered  tbe  opinion  of  the 
court: 

1.  These  three  cases  inrolTe  the  same  ques- 
tions, and  are  submitted  together  for  one  opin- 
ion. The  petition  in  each  case  charges,  in  sub- 
stance, that  the  defendant  society  is  a  corpora- 
tion organized  and  tiansacting  business  under 
tbe  laws  of  this  state;  that  on  September  a,1801, 
and  duriofl'  the  annual  exhibition  of  the  society, 
the  other  defendants,  as  lis  officers  and  agents, 
and  by  its  autboriiy,  did  arrest,  restrain,  and 
commit  an  assault  upon  the  plaintiifs,  to  their 
damage  in  the  sum  of  $5,000.  To  these  peti- 
tions demurrers  were  filed  on  tbe  ground  that 
the  alleged  wrongful  acts  committed  against 
plaintiffs  were  not  shown  to  be  within  the 
scope  of  the  employment  of  the  persons  com- 
mitting such  acts,  but  were  in  fact  commiited 
outside  the  scope  of  their  duties.  The  lower 
court  sustained  the  demurrers,  and  plaintiffs 
elected  to  stand  on  their  petitions,  and  excepted 
in  each  case  to  the  rullnir  of  the  court. 

2.  The  onl^  question  for  us  to  determine  is 
as  to  tbe  liability  of  tbe  society  for  the  acts 
complained  of;  and  at  the  outset  it  is  important 
to  baye  in  mind  that  tbe  society  is  in  no  sense 
a  corporation  for  pecuniary  profit.  It  is  an 
agency  of  tbe  state.  It  exists  for  tbe  sole  pur- 
pose of  promoting  tbe  public  interest  in  tbe 
Dusiness  of  agriculture.  Its  public  character 
more  fully  appears  when  we  consider  that  its 
organization  is  provided  for  by  statute;  that  it 
has  no  stockholders;  that  by  law  the  president 
of  each  county  agricultural  society  in  tbe  state, 
or  other  delegate  therefrom,  duly  authorized, 
is  made  a  member  of  the  board  of  directors; 
that  said  board  is  required  to  make  annual  re- 
ports to  tbe  governor,  which  are  to  be  distrib- 
uted throughout  the  state;  that  the  powers  of 
ibe  board  are  prescribed  by  statute.  Code, 
^^  llOS-1108,  1114-1116.  inclusive.  The  so- 
ciety is  empowered  by  law  to  arrest  persons 
for  selling  intoxicating  liquors,  and  for  gam- 
bling and  horse  racing  witbin  its  grounds.  Id. 
§g  1114,  1116.  Ko  other  authority  to  arrest 
or  detain  persons  is  given  to  tbe  society,  and 
the  arrests  and  detentions  in  the  cases  at  bar 
were  not  for  any  of  the  causes  above  specified. 
It  seems  to  us,  then,  that  in  doing  the  acts 
complained  of  the  defendants  were  not  acting 


witldn  tbe  scope  of  the  povcia  wbich  the  ii^ 
ciet^  could ooofcmpoD them.  Sucfaaclawae 
entirely  f<Heign  to  the  purposes  for  whidi  the 
socle^  was  organised.  It  was  not  amhoriaed 
to  enforce  tlie  criminal  statutes  of  tbe  stale 
generally.  The  directors  of  the  society  had  so 
power  to  do  tbe  acts  comphioed  of  in  its  be- 
half, and  bence  ooold  not  so  authorise  olhcn 
to  perform  them  as  to  bind  Ibe  society.  Ik 
any  case,  as  the  directofs  of  tbe  oorporatiM 
are  only  its  agents  for  the  proaBoUon  of  its 
business  within  tbe  legitimate  scope  of  tbs 
purpose  for  whidi  it  is  created,  any  attempt 
on  their  part  to  confer  authority  oo  their  agents 
or  servants  to  do  an  act  without  the  scope  of 
the  corporate  bostoeas  would  not  be  binding 
upon  the  corporation.  Broimt  t.  New  Jereeg 
H.  S  Tranep.  0».  83  N.  J.  Ll  328,  9  Am.  Dea 
659;  OiffeUe  v.  Miemmri  lafle^  iZL  6b.  55  Mo. 
315,  17  Am.  Rep.  653. .  Again,  it  is  a  general 
rule  that  in  determining  the  babili^  of  tlie 
principal  for  an  act  committed  by  the  agent 
we  must  take  into  consideration  tbe  chancier 
of  the  corporation,  its  organization,  the  scops 
of  the  authority  of  the  agent  who  committed 
tbe  tort,  and  the  character  of  tbe  bosineBs  in 
which  he  was  employed.  Morawetz,  Prir. 
Corp.  §  780:  MiOer  v.  BurUnffioti  ^  M,  Bieer 
B.  Co.  8Neb.  819.  The  case  of  Bathe  v.  De- 
catur Oonntif  Agr.  £be.,  73  Iowa,  11,  is  in  prin- 
ciple applicable  to  the  case  at  liar,  in  thai 
case  it  was  held  that  the  society  was  not  liabls 
for  injuries  sustained  by  the  plaintiff  on  ac- 
count of  the  n^ligence  of  a  person  employed 
to  convey  people  to  the  fair  grounds,  as  it  did 
not  appear  that  the  officers  of  the  society  wers 
authorized  to  employ  hackmen  to  convey  per^ 
sons  to  the  grounds  of  the  society. 

8.  Not  being  a  corporation  for  peeuniaiy 
profit,  the  defendant  society's  liabaitv  is  not 
controlled  by  the  rules  of  law  applicaUe  thei«- 
to.  The  society  is  an  arm  or  agency  of  Ibe 
state,  organized  for  the  promotion  of  the  pal>- 
lie  good,  and  for  the  advancement  of  the  agri- 
cultural interests  of  the  state.  It  would  be 
manifestly  wrong  to  permit  its  funds  to  be 
used  to  pav  damages  arising  out  of  the  com- 
mission of  wrongful  acts  by  its  officers  and 
servants,  and  which  are  in  no  wise  connected 
with  the  object  and  purpose  of  the  sodeiVs 
creation.  In  Calwell  v.  Boonet  51  Iowa,  687. 
88  Am.  Rep.  154,  tbe  action  was  for  damagea 
acaiost  tbe  marshal  of  the  city  for  an  assault 
and  battery,  and  for  false  imprisonment  and 
malicious  prosecution.  It  was  charged  that 
the  mnrshal,  under  the  pretense  of  enforcing 
an  ordinance,  committed  the  acts  complained 
of.  This  court  held  that  the  city  could  not  be 
made  liable  for  tbe  illegal  acts  of  its  officers. 
So  here  defendant  society,  not  being  a  corpo- 
ration for  pecuniary  profit,  and  being  one  of 
the  agencies  of  the  state,  can  no  more  be  made 
liable  for  the  willful  and  illegal  acts  of  its 
agents  than  a  city  or  school  district,  and  es- 
pecially so  when,  as  in  this  case,  tbe  acts  com- 
plained of  were  not  within  tbe  scope  of  the 
purposes  for  which  the  society  wss  created. 
The  demurrers  were  properly  sustained. 

Affirmed. 


7or  the  freoeral  rule  as  to  liability  of  master  for 
<Use  arrest  by  servant,  see  note  to  Mulligan  v.  New 
York  ik  B.  B.  B.  Go.  (N.  Y.)  14  L.  B.  A.  791. 
^  L.  R  A. 


For  liability  of  a  municipal  oorporatlon  for  acta 
of  poUoemeo,  see  note  to  Whitefleld  v.  Parts  (TexJ 
15  L.  B.  A.  788. 
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Jiary  FORD,  Admx..  etc..  of  H.  P.  Ford, 
Deceased, 

V, 

COIICAQO,   ROCK  ISLAND  &  PACIFIC 
R.  CO.,  Appt. 

( Iowa ) 

a.  A  mle  of  » railroad  company  printed 
on  a  time  table  wamins^  employee 
a^^ainst  certain  riakst  ^^th  a  Dotloe  tbat 
they  wlU  have  no  claim  for  Injurlei  received  io 
conaequeDce  of  taking  such  rlaJcB,  is  admissible  in 
•videoce  against  an  em  ploy  6  suing  for  iDjurles 
and  charged  with  violating  tbe  rule. 

IB.  The  defense  of  contributory  ne^li^ 
f^ence  is  not  defeated*  although  the  burden 
of  proof  is  thrown  on  the  defendant  by  Oode, 
•  hBSb^  providing  that  an  Injured  party  in  order  to 
recover  damages  from  a  raihroad  company  for 
neglect  or  refusal  to  comply  with  the  statute  te- 
qulring  safe  crossings  and  cattle-guards,  need 
only  prove  such  nesrieot  and  refusaL 

3.  A  railroad  company,  althon^h  re- 
quired by  law  to  erect  and  maintain  a 
eattl^^nard  at  a  certain  point,  must  make  it 
iiafe  as  a  crossing  for  employes,  if  it  so  locates  its 
•witch  yards  that  they  are  constantly  required  to 
cross  it. 

•4.  Ewidenee  that  another  employe  had 
made  complaint  is  inadmissible  on  the  ques- 


tion of  the  employe's  complaints  of  defects  and 
promises  to  him  to  repair  them. 

(May  18, 18M.) 

APPEAL  hj  defendant  from  a  Judgment  of 
tbe  District  Court  for  Cedar  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  tbe  alleged  wrongful  killing 
of  plaintiff's  intestate.     Hevened. 

Tbe  facts  are  stated  in  tbe  opinion. 

Mestri,  Cook  A  Dodi^  and  Wolf  A 
Hanley,  for  appellant: 

Even  If  the  rule  were  only  ."advisory,"  it 
was  competent  evidence  to  go  to  the  jury  la 
connection  wiih  other  facts  as  to  intestate's 
negUg  nee. 

Tbi^re  is  only  one  purpose  for  whicb  a  cattle- 
gnard  is  or  can  be  required,  viz.:  to  prevent 
animals  coming  upon  tbe  tracicat  points  where 
a  fence  cannot  oe  constructed  to  keep  ibem  off. 

Heikett  v.  Wabash,  St.  L.  dk  P.  B.  Co,  61 
Iowa,  467;  Peyton  v.  Chicago,  R  1.  d  P.  R. 
Co,  70  Iowa,  532;  Mundhenk  v.  Central  Iowa 
B,  Co.  67  Iowa.  718. 

Tbe  rule  is  different  in  Indiana. 

Pennsylvania  Co,  v.  LimlUy,  3  Ind.  App. 
Ill,  citing  Pennsylvania  Co.  ▼.  Mitchell,  124 
Ind.  478;  Kt.  Wayne,  C.  dt  L.  B,  Co.  y.  Her- 
bold,  99  Ind.  91. 


lYoTB.— DisohedtefiM  of  master^s  rules  as  eontrib- 
utory  neoliuenee. 
Hie  disobedience  by  a  servant  of  a  rule  which  his 
jnaster  has  establlsbed  to  promote  his  safety  in  the 
piosecution  of  tlie  work  assiiTDed  to  him  will  pre- 
•clnde  his  holding  tbe  master  responsible  for  a  re- 
•eultlnir  injury  if  he  has  notice  of  the  rule  which  is 
at  the  time  applicable  to  him  and  to  the  duty  to  be 
performed  and  has  not  l>een  waived  or  abrogated, 
«nd  if  the  disobedience  is  unnecessary  and  contrib- 
utes to  the  injury. 

Rules  Wnding  on  emploviam 

One  engaged  to  work  for  a  master  who  has  estab- 
lished a  set  of  rules  for  the  goverament  of  em- 
ploy^ wblch  are  made  known  to  him,  contracts  to 
do  the  work  according  to  such  rules;  and  if  he  does 
not  follow  the  rules  and  is  injured,  tbe  master  is 
not  liable  to  him  for  the  injury,  unless  it  is  shown 
that  the  work  could  not  have  been  done  by  follow- 
ing the  rules.  Pennsylvania  Co.  v.  Whltoomb,  111 
Ind.  212. 

Disobedience  of  rules  is  alwavs  a  defense  to  an 
aotiop  by  a  servant  against  his  master,  unless  there 
«re  facts  which,  in  the  particular  instance,  excuse 
the  employ^  or  relieve  him  from  tbe  duty  of  strict 
obedience.  Cincinnati,  L  St.  L.  ft  C  K.  Co.  ▼.  Lang, 
118  Ind.  979. 

If  a  violation  of  a  rule  in  whole  or  in  part  causes 
the  accident,  there  can  be  do  recovery.  San  An- 
tx>nic'  &  A.  P.  R.  Co.  V.  Wallace,  76  Tex.  688. 

Disobedience  of  rules  will  bar  recovery,  unless  ft 
Is  shown  tbat  such  dltiobedience  did  not  contribute 
•directly  or  indirectly  In  any  degree  to  the  injury. 
Pnither  v.  Kichmond  &  D.  B.  Co.  80  Qa.  427. 

Tbe  general  rule  is  if  there  is  nothing  exceptionsl 
in  the  cape  to  deny  a  recovery.  Lyon  v.  Detroit,  L. 
ft  L.  M.  U.  Co.  81  Mich.  429;  Sutherland  v.  Troy  ft  B. 
R.  Co.  74  Hun,  16S;  Wert  v.  Kelm.  2  Pa.  Co.  Ct  Reo. 
40P:  Gulf,  W.  T.  ft  P.  R.  Co.  v.  Ryan,  69  Tex.  666; 
HHrris  v.  Norfolk  ft  W.  R.  Co.  88  Va.  660;  Sbeeler  v. 
Clieeapeake  ft  O.  R.  Co.  81  Va.  188, 60  Am.  Rep.  664; 
Overby  v.  Chesapeake  ft  O.  R.  Co.  37  W.  Va.  624. 

ExamtAes, 
An  attempt  to  couple  a  car  having  a  twisted 
•draw-lMur  will  defeat  recovery  by  one  who  had  in 
^L.RA 


his  pomession  the  printed  rules  of  the  company 
forbidding  an  attempt  to  make  a  coupling,  unless 
the  draw-hearls  were  known  to  be  in  good  condi- 
tion. St.  Louis,  I.  M.  ft  S.  R.  Co.  V.  Rioe,  4  L.  R.  A. 
178. 61  Ark.  467. 

The  conductor  of  a  train  Is  not  entitled  to  rely  on 
signals  not  given  in  accordance  with  the  rules  of 
the  company.  Columbus  ft  W.  R.  Co.  v.  Bridges,  86 
Ala.  448. 

Disobedience  of  a  rule'to  use  a  coupling  stick  to 
couple  oars  will  prevent  recovery.  Russell  v. 
Richmond  ft  D.  R.  Co.  47  Fed.  Rep.  204;  Richmond  ft 
D.  R.  Co.  V.  Free,  97  Ala.  281. 

So  voluntary  violation  ot  a  rule  prohibiting  em- 
ployes to  put  their  bands  beneath  a  stamping  press 
simply  l)ecau8e  by  so  doing  work  could  be  turned 
out  faster  will  prevent  a  recovery  for  an  Injury 
thereby  received.  Cullen  v.  National  Sheet  Metal 
Roof.  Co.  U4  N.  T.  46. 

I     An  employ^  on  a  railroad  must  obey  a  general 
I  rule  to  be  prepared  at  all  times  for'speoialor  irreg- 
I  ular  trains.    Cincinnati^  L  St.  L.  ft  G.  R.  Co.  r. 
Lang,  118  Ind.  679. 

I     And  in  AtobisoD,  T.  ft  8.  F.  R.  Co.  ▼.  Martin  (S. 

I  M.)  Aug.  16,  1893.  a  Judgment  in  favor  of  pUUntiff 

I  was  reversed  because  of  his  negligence  to  comply 

I  with  a  rule  tbat  ^*every  man  at  work  ou  tbe  track 

must  bear  in  mind  tbat  in  operating  the  road  under 

teleffraphlc  orders  a  train  muy  pass  at  any  time.** 

Violation  of  the  rule  against  running  faster  than 

a  certain  speed  per  hour  will  defeat  a  recovery. 

Sutherland  v.  Troy  ft  B.  R.  Co.  74  Hun,  162;  East 

Tennessee,  V.  ft  O.  R.  Co.  v.  Kane  (Ga.)  28  L.  R.  A. 

8  5;  Savannah,  F.  ft  W.  R.  Co.  v.  Folks,  76  Oa.  527; 

Rowland  v.  Cannon,  86  Oa.  106. 

So  wit]  running  past  switches  at  prohibited  speed. 
Memphis  ft  O.  R.  Co.  v.  Thomas,  61  Miss.  687. 
I     Bo  will  failure  to  put  up  signal  when  at  work 
under  a  oar.    Central  R.  ft  Bkg.  Co.  v.  Kitchens,  88 
Gm.8& 

Starting  from  a  terminal  point  behind  tbe 
schedule  time,  when  the  rules  of  the  road  require 
running  on  schedule  time,  will  prevent  a  recovery 
for  an  accident  caused  thereby.  Georgia  R.  ft  Bkg« 
Co.  V.  McDade,  60  Ga.  78;  MoDade  v..Geoigla  R.  Oou 
60  Ga.  119. 
42 
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The  Btatuiory  requirement  cannot  be 
changed  by  the  use  which  may  be  made  of  the 
pan  of  the  track  where  the  cattle-guard  is  placed. 

There  was  in  this  case  no  neglect  or  refusal 
of  the  defendant  to  con8truct  and  maintain  a 
good,  sufficient,  and  safe  crossing  and  cattle- 

§aard,  and  under  the  established  facts,  the 
efense  of  contributory  negligence  is  ayailable. 
Under  section  1288  of  the  Code,  the  contribu- 
tory negligence  of  any  injured  party  mav  be 
shown  as  a  defense.  Bo  far  as  we  can  find, 
this  question  has  never  been  directly  decided 
by  this  court. 

Payne  v.  Chicago,  R.  I.  dkP,  R.  Co.  44  Iowa, 
286;  Lang  y.  Holiday  Creek  R  db  Coal  Min. 
Co.  49  Iowa,  469:  Moi-iarty  y.  Central  lovoa 
R.  Co.U  Iowa,  696. 

Section  1288  contains  no  provision  in  re^rd 
to  the  willful  act  of  the  injured  party.  The 
importance  of  the  provision  as  to  the  willful 
act,  as  affecting  the  construction  of  the  section, 
is  shown  by  reference  to— 

Spence  V.  Chicago  db  N.  W.  K  Co.  26  Iowa, 
189;  Ayleeicorth  v.  Chicago,  R  1.  d  P.  R  Co. 
80  Iowa,  459. 

The  issue  was  whether  or  not  Ford  had  made 
any  complaint,  and  had  received  any  promise 
which  induced  him  to  continue  to  work  and 
upon  which  be  had  the  right  to  rely.    The 


complaints  which  others  might  make  and  the* 
promises  or  refusals  to  them  to  remove  the 
cattle-guard  could  in  no  way  affect  that  issued. 

Stovtenburgh  v.  Dow,  82  Iowa,  179. 

The  defendant  was  not  required  to  adopt 
every  or  any  new  device  until  its  utility  bad 
been  sufficiently  tested,  and  it  appeared  to  be, 
as  a  whole,  better  than  the  appliance  in  use. 

Bume  v.  Chicago,  M.  db  8t.  P.  R  Co.  69- 
Iowa,  460,  68  Am.  Rep.  227. 

Mesere.  Wheeler  ft  Moffit  for  appellee. 

EUnne,«7.. delivered  the  opinion  of  the  courts 
1.  Plaintiff's  intestate,  H.  P.  Ford.  was.  on. 
and  prior  to  December  18,  1890,  employed  by 
the  defendant  as  a  yard  switchman  and  brake- 
man  in  its  yards  at  West  Liberty,  Iowa.  He 
had  been  in  defendant's  employ  for  over  iSve 
years,  though  he  had  been  en^ged  in  thts- 
yard  service  for  only  three  meoths  prior  to  bis- 
deatb.  He  was  forty-five  years  old,  of  good 
habits  and  character,  had  been  recently  mar- 
ried. He  was  earning  $45  per  month.  Hi» 
duties  required  him  to  couple  and  uncouple 
cars,  and  assist  in  making  up  trains  under  the 
direction  of  the  yard  master.  The  east  switch 
in  said  yards  is  about  90  feet  west  of  the  easi 
line  of  Columbus  street.  Defendant's  main 
track  crosses  said  street  at  a  right  angle,  and 


So  will  carrylDfir  more  steam  in  the  enflrlne  than 
the  rules  allow.  Ililnois  Gent.  B.  Co.  v.  Houck,  72 
IU.286. 

And  lidloflT  on  locomotive.  Abend  v.  Tene 
Haute  ft  I.  R.  Ck>.  Ill  lU.  aOB,  63  Am.  Rep.  616. 

And  coupling:  cars  in  motion.  Darraoott  y. 
Chesapeake  ft  D.  R.  Co.  88  Va.  888;  East  Tennessee, 
Y.  ft  Q.  R.  Co.  V.  Smith,  89  Tenn.  114. 

So  If  a  rule  forbids  trylDgr  to  couple  cars  while  In 
motion,  a  trainman  cannot  recover  if  injured  by 
beinff  brushed  from  the  side  of  the  car  by  another 
car  standing  too  near  the  track,  if  be  had  gone 
down  the  side  ladder  for  the  purpose  of  uncoup- 
11  Dg  the  cars  before  they  stop.  Sobaub  v.  Hanni- 
bal ft  St.  J.  R.  Co.  106  Mo.  7i. 

If  a  conductor  is  on  top  of  bis  train  contrary  to 
the  rules  of  the  company,  be  cannot  recover  for  an 
injury  there  received.  San  Antonio  ft  A.  P.  R.  Co. 
v.  WallHoe,  76  Tex.  636. 

So  leaving  the  place  wbere  the  rules  requiredlilm 
to  be  on  the  train  will  defeat  a  recovery.  Louls- 
TiUe  ft  N.  R.  Co.  v.  Wilson.  88  Tenn.  816. 

But  disobedience  of  a  conductor  of  a  rule  requir- 
ing him  under  certain  circumstances  to  be  on  a 
certain  part  of  his  train  will  not  bar  recovery  If 
he  left  for  the  purpose  of  communicating  instruc- 
tions to  the  engineer  as  to  possible  obstructions  at 
a  point  on  the  track  a  short  distance  ahead.  Som- 
erset ftC.  R.  Co.  V.  Galbraltb,  100  Pa.  82. 

Disobedience  of  a  rule  forbidding  going  between 
movingcars  to  couple  tbem  will  defeat  recovery. 
Grand  v.  Michigan  Cent.  R.  Co.  11  L.  R.  A.  402,  83 
Mich.  664. 

Or  going  between  any  oars.  Johnson  v.  Chesa- 
peake ft  O.  R.  Co.  88  W.  Va.  206:  Pryor  v.  Louisville 
ft  N.  R.  Go.  90  Ala.  32;  Georgia  Pac  R.  Co.  v.  Propst, 
63  Ala.  618;  Memphis  ft  a  R.  Co.  v.  Gruham,  94  Ala. 
545. 

Riding  OQ  the  engine  In  violation  of  the  rules  for 
purposes  of  his  own  to  gain  information  about  bis 
work  will  prevent  a  recovery  for  injuries  received 
while  there.  McGucken  v.  Western  New  York  ft 
P.  R.  Co.  77  Hun,  69. 

8o  of  a  switchman's  disregard  of  a  rule  not  to 
Nmrd  a  train  while  in  motion  after  throwing  a 
swltolu  but  to  follow  the  train  until  It  stops  before 
24L.Il.  A. 


getting  on.    Gbambers  v.  Western  N.  C.  R.  Co.  91 
N.a475. 

Or  of  a  rule  that  one  coupling  cars  should  stoop 
below  tbe  bottoms  of  them.  Northern  Cent.  R.  Coi.. 
V.  Hueson,  101  Pa.  1, 47  Am.  Rep.  090. 

Or  forbidding  Jumping  on  switch  engines  whUe- 
in  motion.  Francis  v.  Kansas  City,  St.  J.  ft  C  EL 
R.  Co.  110  Mo.  887. 

Or  a  requirement  to  examine  couplings  tiefore 
attempting  to  couple  cars.  Karrer  v.  Detroit,  G» 
H.  ft  M.  R.  Co.  76  Mich.  400. 

Or  against  cleaning  machine  while  in  motion* 
Sbanny  v.  Androscoggin  Mills,  66  Me.  420. 

So  of  a  conductor's  failure  to  send  back  signalt- 
upon  the  stopping  of  his  train.  Dow  v.  New  Tork. 
L.  B.  ft  W.  R.  Co.  22  N.  Y.  Week.  Dig.  288. 

Failure  of  a  brakeman  to  test  the  brakes  before^ 
the  starting  of  his  train  will  prevent  his  recovery 
for  an  Injury  caused  by  their  defective  condition* 
if  sufficient  time  was  allowed  for  that  purpose* 
LaCroy  v.  New  York,  L.  B.ft  W.  R.  Co.  i82N.  Y. 
670. 

But  a  rule  requiring  train  men  to  make  personal 
inspection  of  the  cars  which  come  Into  their  train* 
will  not  relieve  the  company  from  its  liability  to- 
furnish  safe  machinery,— especially  If  neither  time 
nor  appliances  are  allowed  In  and  by  which  to 
make  the  inspection.  Chicago,  St.  Ii»  ft  P.  B.  Cow 
v.Fry,131Ind.819. 

Exceptions. 

The  rules  of  the  company  are  not  blnmng  on  the 
employ^  (1)  if  not  brought  to  his  attention:  <t^ 
habitually  disregarded  with  knowledge  and  ao> 
quiescence  of  superior  officers;  (8)  when  usage  of 
master  tends  to  mislead  in  violation  of  the  rules. 
LitUe  Hock,  M.  R.  ftT.  B.  Co.  v. Leverett« 48  Ark. 
883. 

If  the  master  permits  such  a  departure  ftom  tbe 
established  rule  as  to  create  uncertainty  as  to  Its- 
operation*  and  injury  results,  he  cannot  take  ad- 
vantage of  Ita  violation  in  the  particular  cas^ 
Silver  Cord  Combination  Min.  Go.  y.  MoDooald,  U 
Colo.  19L 

NoHes. 

To  bar  a  reoovery  there  most  have  been  knowl- 
edge of  the  rule.   Georgia  Pao.  B.  Co.  y.  Davis,  it 
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Ford  v.  Cbicagu,  R.  I.  &  P.  R.  Co. 


the  east  line  of  the  street  enters  upon  defend- 
ant's inclosed  right  of  way;  and  at  this  point 
defendant  bad  erected  and  maintained  a  catUe- 
guflj*d,  which  was  constmcted  of  ties  or  tim- 
bers laid  crosswise  of  the  track,  with  open 
spaces  between  the  same,  about  eight  inches 
wide,  covering  an  open  ditch,  about  three  feet 
deep.  Prior  to  his  death,  Ford  well  knew  the 
location  and  character  of  the  cattle  guard,  and 
f reouently  passed  oyer  it.  On  December  18, 
1890,  deceased  was  en  gained  with  the  engineer 
and  fireman  of  the  switch  engine,  and  with 
another  brakeman  (all  servants  of  the  defend- 
ant), in  swirchiog  some  cars  from  a  point  east 
of  the  cattle-guard  to  the  switches  west  of  said 
guard.  At  a  point  about  75  feet  west  of  the 
cattle  guard,  Ford  stepped  between  two  of  the 
moving  cars  to  uncouple  them.  The  pin 
which  he  tried  to  pull  stuck,  and  be  took  an- 
other f>in,  and  attempted  to  pound  out  the 
stuck  pin, — the  cars  moving  at  such  speed  that 
Ford  could  walk  between  them  along  the 
track, — and.  while  thus  engaged  in  trying  to 
uncouple  the  cars.  Ford  stepped  between  the 
ties  of  the  cattle-guard,  and  was  instantly 
killed  by  the  cars  running  over  him.  The 
above  facts  are  undisputed.  Other  facts  which 
we  think  may  be  treated  as  established  will  he 
considered  hereafter.  The  negligence  charged 
is  in  not  constructing   and  maintaining  "a 


good,  safe,  and  sufficient  cattle-guard,  as  by 
statute  provided."  It  is  also  averred  that 
plaintiff's  intestate  did  not  contribute  by  his 
negligence  to  produce  his  death.  The  answer 
takes  issue  on  the  averments  of  the  petition 
that  the  intestate  was  not  guilty  of  contribu- 
tory negligence;  cluirges  that  Intestate,  with 
full  knowledge  of  the  condition  of  the  cattle- 
guard,  remained  in  defendant's  service,  and 
the  risk  incurred  was  incident  to  the  service 
which  intestate  contracted  to  perform;  that  in- 
testate gave  tbe  signal  on  which  the  train  was 
being  moved  when  the  accident  occurred,  and 
the  intestate  then  had  full  control  of  the  train; 
that  intestate  negligently,  and  in  yiolation  of 
the  rules  of  defendant,  went  between  the  caxs 
while  in  motion  to  uncouple  them.  In  a  re- 
ply, plaintiff  pleads  notice  to  defendant  as  to 
the  dangerous  condition  of  the  cattle-guard, 
and  its  agreement  to  fix  the  same,  as  an  excuse 
for  continuing  in  its  service;  denies  that  the 
danger  intestate  incurred  was  a  risk  incident  to 
the  service  which  he  contracted  to  perform; 
says  the  rule  pleaded  by  defendant  was  advis- 
ory only,  and  had  been  abrogated.  The  case 
was  tried  by  the  court  below  upon  the  theory 
that  it  was  incumbent  upon  defendant  to  main- 
tain a  good,  sufficient,  and  safe  cattle-guard  at 
the  place  where  it  was  located,  for  the  uses  and 
purposes  for  which  defendant  habitually  used 


Ala.  300;  Louisville  ft  N.  R.  Co.  v.  Hawkins,  W  Ala. 
241;  Louisville  ft  N.  R.  Ck>.  v.  Perry,  87  Ala.  SOS; 
Central  B.  Co.  v.  Byals,  84  Ga.  420;  LouJavllIe,  E.  ft 
St.  L.  CoDSol.  R.  Co.  V.  Utz,  138  lad.  285;  Pieart  y. 
Chicago,  B.  I.  ft  P.  R.  Co.  82  Iowa,  148;  Conners  v. 
Burlioffton,  C.  B.  ft  N.  B.  Co.  (Towa)  Jan.  21,  IflRK 
Atchison.  T.  ft  8.  F.  B.  Co.  v.  Plunkett,  25  Kan.  188; 
Covey  v.  Hannibal  ft  St  J.  B.  Co.  27  Mo.  App.  170: 
SproDg  V.  Boston  ft  A.  B.  Co.  58  N.  Y.  58;  Quit,  C. 
ft  8.  F.  B.  Co.  V.  Kizsiab,  4  Tex.  Civ.  App.  868. 

An  employ^  is  not  bound  by  a  rule  which  has 
neither  been  communicated  to  him  by  it  nor 
brought  to  his  knowledge  otherwlae.  Carroll  v. 
East  Tenneeeee,  Y.  ft  Q.  B.  Co.  6  L.  B.  A.  214, 82 
Ga.4fi2. 

There  Is  no  liability  if  tbe  rule  was  not  properly 
published  or  brought  to  his  attention.  Fay  v. 
Minneapolis  ft  St.  L.  B.  Co.  80  Minn.  281. 

There  is  some  difference  of  opinion  as  to  the  pre- 
sumptions as  to  the  employ6*8  knowledge  of  tbe 
rule.  One  class  of  cases  seems  to  place  tbe  active 
duty  of  instruction  on  tbe  master  while  the  other 
requires  the  duty  of  activity  upon  the  servant. 

On  the  one  side  it  is  said  that— 

In  case  of  a  brakeman,  it  Is  the  duty  of  the  mas- 
ter to  call  his  attention  to  written  or  printed  rules, 
and  either  furnish  him  with  copies  or  Inform  him 
where  he  will  find  them.  La  Croy  v.  New.  fork, 
L.  R  ft  W.  B.  Co.  W  Han,  87. 

To  charge  a  servant  with  negligence  for  viola- 
tion of  a  rule.  It  must  be  shown  to  have  been 
brought  to  his  notice.  Mackey  v.  Baltimore  ft  O. 
B.  Co.  18  Wash.  L.  Bep.  707, 8  Mackey,  282. 

Bvldenoe  that  a  person  had  in  his  possession  a 
paper  containing  printed  regulations  for  the 
guidance  of  employ^  Is  not  oonoluslve  evidence 
that  the  contents  were  known  to  him.  Bradley  y. 
Salmon  Falls  Mfg.  Co.  80  N.  H.  487. 

On  the  other  side  It  Is  said  that— 

It  will  be  presumed  that  information  of  the  rules 
was  given  to  tbe  employ^  In  the  absence  of  evl- 
denoe  to  the  contrary.  Pllklnton  y.  Oulf,  0.  ft  8. 
F.  B.  Co.  90  Tex.  288. 

If  the  rules  have  been  extensively  distributed 
•nd  posted  the  presumption  will  be  that  the  em- 


ployte  haye  notice  of  them.  Alcorn  y.  Chicago  ft 
A.  B.  Co.  (Mo.)  May  11, 1801. 

Notice  of  a  rule  cannot  be  presumed  as  matter  of 
law  from  the  faottbat  It  was  kept  in  an  order  book 
which  was  kept  In  a  proper  place,  and  was  also 
printed  and  posted  In  conspicuous  phices,  where 
the  duties  of  employ^  called  them.  Francis  v. 
Kansas  City,  St.  J.  ft  C.  B.  B.  Co.  110  Mo.  887. 

A  trainman  under  a  section  foreman  to  whom  a 
copy  or  the  rules  has  been  given  will  be  presumed 
to  have  known  of  the  rules,  and  If  he  has  had  a 
reasonable  opportunity  to  become  acquainted  with 
them.  It  will  be  equivalent  to  actual  knowledge. 
Shenandoah  Valley  B.  Co.  v.  Luoado,  86  Va.  800. 

If  the  Injured  person  knew  that  his  act  was 
against  the  rules  of  tbe  company,  tt  will  be  no  re- 
lief to  him  that  he  had  never  seen  tbe  particular 
rule  on  the  subject  and  that  It  had  uot  been  read 
to  him.  Blchmond  ft  D.  B.  Co.  v.  Thomaaon  (Ala.) 
Feb.  2, 1808. 

Ignorance  of  rules  Is  no  excuse  for  the  conduc- 
tor of  a  train  because  It  Is  his  duty  to  acquaint 
himself  with  the  rules  under  which  he  is  to  oper- 
ate his  train.  Alexander  v.  Louisville  ft  N.  B.  Co. 
88Ky.580. 

Tbe  question  of  knowledge  on  tbe  part  of  the  in- 
jured person  of  the  rule  may  be  somewhat  quali- 
fied by  tbe  rule  as  to  negligence  of  f  eUow  servants, 
there  being  a  tendency  to  hold  that  his  want  of 
knowledge  is  immaterial,  if  the  accident  was 
caused  by  the  negligence  of  a  fellow  servant  who 
had  knowledge  of  the  rule,  as  in  the  case  of  Dur- 
gin  V.  Munson,  0  Allen,  806,  86  Am.  Dec  770,  but 
that  question  will  be  treated  In  a  future  note. 

The  ruU  mtisC  not  haoe  been  loafeed. 

A  recovery  will  not  be  precluded  by  yiolation  of 
a  rule  which  was  habitually  violated,  and  which, 
from  the  Inconvenience  which  would  result  from 
Its  enforcement,  must  be  presumed  not  to  have 
been  intended  to  be  enforced  under  the  circum- 
stances existing  at  the  time  of  the  accident.  Atkyo 
V.  Wabash  B.  Go.  41  Fed.  Bep.  UB. 

Habitually  permittmg  switchmen  to  ride  in  the 
cab  on  tbe  locomotive  is  a  waiver  as  to  them  of  a 
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it;  tinl,  if  tbere  was  a  iw^eci  of  defendaot  in 
eoDStraciiDg  and  maiotamipg  a  caiUe^uard. 
Ibm  aoj  CDDtiibuiorr  negligaioe  of  iatotaie 
would  not  defeat  a  recorerj. 

2.  IMfroiftDt  offetcdincTideooeaCiiiie-lable 
of  fbe  Cliir-ago,  Bocic  Island  &  Pacific  Railway 
Com  pan  J  for  lioea  east  of  the  Misfooii  river, 
Iowa  divinoo  (wbicb  took  effect  October  19. 
1890^  with  the  printed  rules  aitadied  tbereto, 
and  offered  rule  31,  printed  on  said  timetable, 
wbicb  leads:  '  SI.  Empkiyea  are  warned 
agaiust  takini^  risks  in  getting  on  or  off  trains 
or  eticiota  while  in  motioa.  in  entering  between 
ears  to  oncoople  tbem  wbile  in  motion,  or  in 
b  nod  Hoc  tools  or  macbioery  of  any  kind. 
Tliey  must  protect  tbemselvea  from  pergonal 
injury  by  avoiding  risks.  Any  em  ploy  6  wbo 
is  cureless  of  others,  or  bimselr,  shall  be  liable 
to  dikcbarge  frrmi  further  serrice.  Employes 
woo  may  reorive  personal  injuries  in  conse- 
quence of  taking  risks  are  hereby  notified  that 
they  will  bare  no  claim  on  the  company." 
Tills  evidence  was  objected  to— First,  because 
the  rule  was  merely  advisory;  second,  that  its 
TiolAtion  by  an  em  ploy  6  is  no  defense  in  such 
an  action,  unless  in  its  riolstion  the  employ^ 
Is  guilty  of  negiigenee  proximately  contribn^ 
fog  to  bis  injury;  and,  third,  that  under  Code, 
$  1288,  the  defense  of  ooniribuiory  negUgenoe 


is  barred.  It  Is  cowsedcd  tkaft  the  tiii  tthh 
and  rule  printed  thetcoB  and  offered  wwia 
force  when  imesCate  waa  killed,  and  bo  objec- 
tion waa  made  aa  to  tbe  manner  of  pe»  vine  tbs 
rule,  and  it  Is  also  agreed  tkaft  infesiate  had 
knowledgKof  the  rule  rince  October  Ul  1890. 
The  objecHoBa  were  smtained.  and  an  excep- 
tioo  taken.  We  think  ilie  eoort  erred  in  iu 
ruling.  This  rule  may  in  one  aeaae  be  sai-i  to 
be  advisory,  yet  it  Is  asore  than  that.  It  is  a 
l^n  and  positive  direction  to  tbeemploTe  not 
to  take  any  risk  in  the  manner  staieo  thiertin. 
It  was  material  aa  affecting  the  qaesioD  ot  tbe 
inlestate'a  negiiiseooe,  and  should  hare  beea 
admitted.  If,  as  Is  ciaimed.  it  was  abrogated 
bj  acts  of  the  employes  known  to  the  pritper 
officers,  that  would  be  a  matter  for  ihe  eonsk)- 
eration  of  the  Jury  under  the  erideoce,  but 
woukl  not  affect  tbie  question  <tf  its  admE«ribil- 
ity.  While  such  lulea  cannot  be  made  a 
meana  of  letal  escape  from  liability  by  the 
company,  when  they  are  not  made  with  rbe 
expeotatioo  of  being  enforced,  still  a  rule  like 
that  offered,  made  in  eood  faith,  and  with  the 
intention  of  being  enforced,  and  havine  for  its 
object  the  prevention  of  injuries  to  empfoyes, 
is  in  tbe  interest  of  humanity,  anil  serves  a 
useful  purpose.  Tbe  ground  of  the  objection 
upon  which  tlie  rule  was  excluded  seems  to 


role  posted  there  that  none  but  engineen  and  fire- 
men axe  allowed  to  ride  there.  Bmtth  v.  Memiihis 
ik  Ll  R.  Co.  18  Fed.  Bep.aOi. 

A  rule  tequlrioff  ttieuseor  a  sliekin  oonpUnr 
esia  will  not  bar  a  recovery  tqr  one  injured  while 
eonpUnr  vrttbout  it^  if  for  years  it  had  been  aban- 
doned and  it  was  not  required  for  safety.  Newport 
Hews ik  M.  T.aOo.  V.  Gsmpbell,  16  Ky.L. Bep.n4. 

0o  neglect  to  comply  with  a  rule  requiriDir  the 
use  of  a  stick  to  couple  cars  will  not  bar  a  reoov. 
ery.  if  tbe  injured  person  was  told  at  the  time  bis 
attention  was  called  to  tbe  rule  that  the  ezacttng- 
a  promise  to  use  tt  was  a  mere  form,  and  tbe  uae  of 
tbe  appliance  for  carrrlng  it  waa  attended  with 
more  danger  than  the  attempt  to  couple  without 
it.  LooisvUle  ik  N.  B.  Co.  v.  Foley,  15  Ky.  L.  Rep. 
17. 

A  rule  forbidding  switchmen  to  iro  between  cars 
to  couple  them  does  not  apply,  where  a  running, 
board  is  attached  to  an  engine  for  tbe  expreaspnr- 
ptee  of  enahllngr  switchmen  to  ride  upon  it.  Bleb' 
mond  ik  D.  K.  Co.  v.  Jones,  92  Ala.  21S. 

A  rule  requiring  engineers  to  have  their  engines 
always  completely  under  control  may  be  waived 
tqr  flxinfr  a  ncbedule  of  time  for  a  train  which  can- 
not be  uuide  if  such  a  rule  is  obeyed,  flail  v.  Chl- 
ca^ro,  B.  ft  N.  R.  Co.  46  Minn.  489. 

A  car  repairer  may  rely  on  tbe  promise  of  tbe 
master^s  vice- principal  to  protect  him  wbile  he  is 
under  tbe  car  and  need  not  set  tbe  siimals  required 
by  fbe  rules.  Moore  v.  Wabash,  St.  Lb  &  P.  B.  Co.  85 
Mo.  688. 

The  custom  to  permit  the  fireman  to  make  short 
movefl,  known  to  the  superior  officers  of  tbe  com- 
pany,  will  relieve  the  enirioeer  from  ooutrlbutory 
nefrligrcDce  in  following  tbe  custom  in  violation' of 
tbe  rule  of  tbe  company.  Barry  v.  Hannibal  ft  St. 
J.  R.  Co.  96  M0.6S. 

Knowledge  l^  tbe  superiors  of  a  usage  to  violate 
a  rule  need  not  be  shown  by  direct  evidence,  if  the 
practice  has  been  so  general  that  tbey  must  have 
known  of  it.    llHd. 

But  tbe  employ^  cannot  by  tbelr  own  disregard 
of  a  rule  brinir  about  its  abrogation  without  tbe 
master^s  concurrence. 

Kvidenoe  that  employes  violated  a  rule  at  wfli  Is 
not  Buflleient  to  show  that  it  was  abrogated,  if  the 
24  L.  K.  A. 


the  thne  trylag  to  enfUiee  It 
'  Francis  V.  Kansas  City,  8t  J.  ft  a  Bl  B.  Go.  UO  Ma 

I    Tbe  mere  fact  that  the  maater  most  liaveknowa 

that  many  of  Its  employes  went  bctweeu  moving 

j  ears  m  violation  of  its  rales  wtU  not  relieve  them 

of  thechargeof  nogliceneelnaodofaig.   Wilsoor. 

Mfchigan  Gent.  B.  OOL  9ft  Mleh.  aOL 

Vkdatioo  of  rales  by  employifis  without  aeqaS> 
esoence  of  company  ia  nodeHense,  Bloaa  v.  Geoigia 
FacB.Co.86Ga.l& 

The  mere  usage  orcustom  of  the  employes  to  dis- 
regard a  rule  is  not  suffideot  to  relieve  one  froa 
the  charge  of  negUgenoe  In  case  he  is  injured  while 
violating  it.  Memphis  ft  a  B.  Col  v.  Graham.  91 
AhL545. 
The  orders  of  a  proper  superior  take  precedence 


of  tbe  printed  rules.   Pennsylvania  Go.  v.  Booey, 


I 

89  Ind.'463, 46  Am.  Rep.  im  ' 

But  a  special  order  will  supersede  a  standina  rale 
only  where  they  In  terms  conflict,  or  wliere  tt  la,  or 
ought  to  be,  foreseen  when  given  that  the  ezeco- 
tion  of  the  one  is  incompatible  with  the  other,  or 
becomes  so  afterwards  tqr  some  action  of  the  giver. 
Where  incompatibility  arises  only  upon  unforeaeee 
events,  tbe  special  order  must  yield.  Dllnois  GenL 
B.  Co.  V.  Meer.  81  DL  App.  126,  SSDL  App.  SSOl 

Acquiescence  by  the  division  superiniendent  ia 
the  habitual  violation  of  the  rule  may  prevent  tbe 
master  from  taking  advantage  of  the  fact  of  its 
violation,  althougb  the  injured  employ^  bad  signed 
a  paper  stating  that  the  violation  of  rules  should 
be  at  bis  risk.  Nortbera  Pac.  B.  Co.  v.  Nickels.  4 
U.  S.  App.  899, 50  Fed.  Bep.  71& 

An  engineer  in  cbanre  of  a  working  train  has 
power  by  ordering  a  brakenuin  to  go  between  and 
make  by  band  a  coupling  which  cannot  be  made  by 
a  stick  because  of  the  bad  oondttion  of  the  link,  to 
waive  a  rule  forbidding  trainmen  to  go  between 
cars  to  make  couplings.  Finley  v.  Bkshmond  ft  D. 
B.  Co.  69  Fed.  Bep.  419. 

The  command  of  tbe  conductor  of  a  freight  train 
to  a  brakeman  to  go  between  tbe  oars  when  he 
cannot  couple  tbem  otherwise  is  a  waiver  of  the 
rule  of  the  company  prohibiting  a  brakeman  to  go 
between  oars  under  any  droumstancea  Msson  v« 
Bkdim'ond  ft D.  B.  Co. IB L.  B. A. 45.m  N. a 481 
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have  been  the  third, — Ibat  contributorj  negll- 
geoce  was  no  defense.  This  same  qaesUon  is 
raised  by  instructions  given  by  the  court  The 
determination  of  this  question  iiiTolves  a  con- 
struction of  section  1288  of  the  Code,  which 
provides  that  '^every  corporation  constructing 
or  operating;  a  railway  shall  .  .  .  construct  at 
al]  points  where  such  railway  crosses  any  pub- 
lic highway  good,  sufficient,  and  safe  crossings 
and  cattle  guardSw  .  •  .  And  any  railway 
company  neglecting  and  refusing  to  comply 
with  the  provisions  of  this  seciion  shall  be  lia- 
ble for  all  damages  sustained  by  reason  of  such 
neglect  and  refusal,  and  in  order  for  the  in- 
lared  party  to  recover  it  shall  only  be  necessary 
for  him  to  prove  such  neslect  or  refusal." 

It  is  contended  by  appellant  that  the  effect  of 
the  provisions  at  the  dose  of  the  section  quot- 
ed is  to  relieve  the  plaintiff  from  proving  his 
own  freedom  from  contributory  negligence  in 
order  to  recover,  but  the  defendant  still  has 
thereunder  the  right  to  make  any  defense  it 
may  have,  includinir  the  contributory  negli- 
gence of  plaintiff,  while  appellee  claims  that 
DO  contributory  negligence  of  the  intestate  will 
affect  plaintiff's  right  to  recover.  Assuming 
DOW  that  under  the  law  it  was  defendant's  duty 
to  erect  and  maintain  such  a  catiie  guard  as 
would  be  safe  for  the  purposes  for  which  it 


must  be  used,  situated  as  it  was,  does  the  sec- 
tion quoted  eliminate  the  defense  of  contribu- 
tory negligence?  Counsel  refer  to  Code, 
S  1280,  providing  for  fencing  railways,  and 
for  recovery  for  livestock  injured  or  killed, 
and  for  recovering  for  damages  from  fires  set 
by  railways.  In  this  section  the  provision  is 
that  the  railway  company  "shall  be  liable  to 
the  owner  of  any  such  stock  injured  or  killed 
by  reason  of  the  want  of  such  fence  for  the 
value  of  the  property  or  damages  caused,  un- 
less the  same  was  occasioned  by  the  willful 
act  of  the  owner  or  his  agent.  And  In  order 
to  recover,  it  sball  only  So  necessary  for  the 
owner  to  prove  the  injury  or  destruction  of 
his  property."  Under  this  provision  it  has 
been  held  that  contributory  negligence  of  an 
injured  party  was  not  a  defense  to  an  action 
for  a  violation  of  the  provisions  of  the  section. 
Spenee  v.  Chicago  <ft  Jy.  W.  R.  Co.  25  Iowa,  189; 
AyUiwnih  y.  Chicago,  B,  1.  ds  P.  It  Co,  80 
Iowa,  459;  Inman  v.  Chieaqo,  M.  db  St.  P,  R. 
Co,  60  Iowa,  459;  Wsii  y.  Chicago  A  N,W.  R. 
Co,  77  Iowa,  654,  659;  and  Englc  t.  Chicago, 
M.  dSt,  P.  R,  Co.  77  Iowa.  661. 

It  will  be  observed  that  the  language  of  sec- 
tion 1289  is  not  the  same  as  in  1288.  In  the 
former  section  the  company  is  made  liable  in 
terms  absolutely  unless  the  injury  was  the  re- 


If  a  ooDduotor,  with  fhe  knowledge  of  a  dirMont 
auper  iuceudeDtfOrders  bis  men  to  handle  switolies  In 
a  dlffereDt  manner  than  that  prescribed  by  the  rules 
of  the  company,  one  of  the  men  cannot  be  held 
negllfrent  In  obeying  the  orders  of  the  conductor 
rather  than  the  rule.  Kansas  City,  Ft  S.  ft  a.  R. 
Go.  V.  Kler,  41  Kan.  86L 

But  in  Russell  v.  Blohmond  ft  D.  B.  OOm  47  Fed. 
Bep.  204,  it  seems  to  be  doubted  whether  or  not  a 
conductor  was  authorized  to  rescind  a  rule  made 
for  his  frutdance  and  that  of  the  train  hands  In  re- 
gard to  the  manner  of  coupling  oars. 

A  conductor  of  a  train  seems  to  be  regarded  as 
■omewbat  out  of  the  general  rule  both  as  to  liabil- 
ity for  obeying  and  for  refusing  to  obey. 

If  a  conductor  obeys  an  order  to  start  his  train 
before  tbe  arrival  of  another  which  is  overdue,  in 
ylofaition  of  the  rules  of  tbe  company,  without  pro- 
test, he  most  be  held  to  have  assumed  the  risk  of 
the  negligent  act.  Wescott  y.  New  Fork  ft  N.  B. 
B.0o.lfi3  Mass.  400. 

But  going  out  on  the  road  without  written  In- 
structions as  rt:quired  by  the  rules  of  the  company 
will  not  defeat  a  recovery,  if  the  train  despatcher 
In  giving  verbal  InstructionB  said  he  could  not  give 
written  ones  because  of  the  absence  of  a  telegraph 
operator.  Smiih  y.  Wabash,  Bt.  L.  ft  P.  B.  Go.  80 
M0.8GS. 

The  diBObcdience  mvst  he  unnecessary; 

I>isobedience  of  the  rule  is  not  negligence,  if  the 
work  could  not  have  been  done  in  obedience  to  it. 
Bichmond  ft  D.  B.  Co.  v.  Rudd.  88  Va.  648. 

If  the  work  is  carried  on  in  such  a  manner  as  to 
render  tbe  violution  of  the  rule  necessary,  or  if  the 
master  suilers  or  approves  of  habitual  disregard  of 
tbe  rule,  its  violation  will  not  be  contributory  neg- 
Ugenoe.  Hayes  v.  Bush  ft  Denslow  Mfg.  Co.  41 
Hun,  407. 

To  bind  the  employ^  to  observe  a  rule  requiring 
ears  to  be  coupled  with  a  stick,  cars  which  can  be 
so  coupled  must  be  fumisbed.  Hissong  v.  Rich- 
mond ft  D.  R.  Co.  n  Ala.  614. 

8o  violation  of  a  rule  requiring  couplings  to  be 
made  with  a  stick  is  not  negligence,  wbere  the  link 
Is  missing  and  it  is  necessary  to  supply  one  before 
84L.RA. 


he  coupling  can  be  made.  Berrlgan  y.  New  York, 
L.  R  ft  W.  R.  Co.  37  N.  Y.  R  R.  414. 

It  is  not  negligence  for  an  employ^  to  go  between 
oars  to  couple  them,  when  the  deed  cannot  be 
otherwise  performed.  Memphis  ft  C.  R.  Co.  v. 
Graham.  94  Ala.  6«6. 

A  rule  against  running  switches  will  not  preclude 
a  recovery  for  injuries  received  while  attempting 
to  make  one,  if  that  was  the  only  practicable  way 
of  putting  cars  on  tbe  required  8 witch.  Alexander 
v.  Louisville  ft  N.  R.  Co.  88  Ky.  589. 

Disobedience  of  a  rule  of  the  company  forbidding 
engineers  to  place  their  engines  in  charire  of  other 
persons  will  not  defeat  tbe  action  if  such  action 
was  necessary  because  of  the  sickness  of  the  en> 
gineer  and  the  action  was  not  the  cause  but  merely 
tbe  condition  of  tbe  accident.  Bast  Line  ft  B.  B> 
Co.  V.  Bcott,  71  Tex.  706. 

Hiendemust  heapplieahle. 

To  charge  the  injured  person  with  negligence  for 
disobedience  of  rules,  they  must  have  been  appli- 
cable to  him.  Quick  v.  Indianapolis  ft  St.  L.  B.  Co. 
lB0I11.83i. 

That  a  fireman  obeyed  the  orders  of  tbe  con- 
ductor without  requiring  a  compliance  with  the 
rules  which  gave  him  a  right  to  see  tbe  telefrraphic 
orders  under  wbich  the  conductor  was  acting  will 
not  bar  a  recovery.  Hass  v.  Chicago,  M.  ft  St.  P.  R. 
Co.  (Iowa)  Feb.  2, 1894. 

A  switchman  working  under  an  engineer  is  not 
guilty  of  coniributory  negligence  in  attempting  to 
make  a  flying  switch,  where  the  ruins  of  the  com- 
pany forbid  conductors  and  engineers  from  mak- 
ing such  switches  but  tbe  rule  is  habitually  disre- 
garded by  those  to  whom  it  applies.  Union  Pac. 
U.  Co.  V.  Springsteen.  41  Kan.  724. 
.  But  in  Senior  v.  Ward,  1  BL  ft  El.  385, 28  L.  J.  Q. 
B.  189, 5  Jur.  N.  a  ITS,  7  Week.  Rep.  261.  it  seems  to 
be  intimated  that  an  employ6  is  bound  to  take  tlie 
precautions  required  by  the  rule  himself  in  case  be 
knows  it  is  habitually  ignored  by  the  one  whose 
duty  it  is  to  observe  the  ru  la  In  that  case  tbe  rule 
had  been  established  as  to  tbe  examination  of  the 
rope  that  lifted  the  cage  leading  into  a  mine.  Thd 
workmen  knew  that  the  rule  was  violated,  and. 
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suit  of  the  willful  act  of  the  owner.  The  pro- 
vision of  seciion  128S  is:  '^Shall  be  liable  for 
all  damages  sustained  by  means  of  such  neg- 
lect or  refusal,  and  in  order  for  the  injured 
party  to  recover  it  shall  only  be  necessanr  for 
him  to  prove  such  neglect  and  refusal.  Under 
section  1288  a  liability  is  fixe<i,  and  it  provides 
what  the  party  seeking  to  recover  must  prove 
in  the  first  instance,  if  in  such  an  action  the 
pldintiff  establishes  the  neglect  and  refusal  of 
the  company  to  comply  with  the  statute  and 
the  fact  that  be  has  sustained  an  injury  by  rea- 
son thereof,  he  has  made  a  case  entitling  him  to 
recover,  in  the  absence  of  evidence  offered  by 
the  defendant;  but  it  seems  to  us  the  language 
used  does  not  cut  off  the  right  of  the  defendant 
to  establish  the  fact,  as  a  defense,  that  the  inju- 
ry was  the  result  of  the  intestate's  contributory 
negligence,  or,  in  a  proper  case,  of  independent 
neglieence  on  his  part,  or  any  other  defense  it 
may  have.  In  ScUa  v.  Chicago,  R,  1.  db  P,  H,  Co., 
85  Iowa,  628,  thip  court  construed  sec.  1,  chap. 
104,  Acts  20th  Gen.  Asaem.,  which  provides 
"that  a  bell  and  a  steam  whistle  shall  be  placed 
on  each  locomotive  engine  operated  on  any  rail- 
way in  this  state,  and  said  whistle  shall  be 
twice  sharply  sounded  at  least  sixty  rods  be- 
fore a  highway  crossing  is  reached,  and  after 
this  sounding  of  the  whistle  the  bell  shall  be 


rung  continuously  until  the  crossing  is  passed. 
•  .  .  and  the  company  shall  also  be  liable 
for  all  damages  which  shall  be  sustained  by 
any  person  by  reason  of  such  neglect"  It 
was  said  that  there  was  a  marked  difference  ia 
the  legal  effect  of  this  provision  and  that  in 
section  1289  of  the  Code.  "That  statute  [pro- 
Tiding  for  blowing  the  whistle  and  rin^ng  the 
bell]  imposes  a  duty  upon  the  corporation,  the 
omission  of  which  ia  negligence,  but,  before 
the  person  injured  can  recover,  he  must  show 
that  his  negligence  did  not  contribute  to  the 
injuries.  That  was  the  construction  placed 
upon  a  statute  which  required  railway  com- 
panies to  erect  signs  at  crossings,  and  made 
them  liable  for  damages  for  injuries  sustained 
by  reason  of  their  failure  to  erect  them. 
Dod^  V.  Burlington,  C.  B,  S  N.  R.  Co,  ^ 
Iowa,  279;  Payne  ▼.  Chicago,  K  L  A  P.  K 
Oo.  44  Iowa,  287.  Bee  also  Heed  v.  Chicago,  St. 
P.  M.  db  0.  R.  Co.  74  Iowa,  190. 

This  statute  as  to  blowing  the  whistle  and 
ringing  the  bell  is  substantially  like  the  pro- 
vision in  section  1288,  except  that  in  1288  these 
words  are  added:  "And  in  order  for  the  in- 
jured party  to  recover  it  shall  only  be  necessaiy 
for  him  to  prove  such  neglect  or  refusal."  and 
this  has  the  effect  of  casting  the  burden  of  proy- 
ing  contributory  negligence  on  the  defendant. 


without  makioR  the  ezaminatioD  themselves  they 
were  Injured  by  reason  of  a  defect,  and  the  court 
held  there  could  bene  reoovory. 

The  disobedience  rnvst  contribute  to  the  iniury. 

Disobedienoe  of  the  rule  will  not  bar  a  recovery. 
If  It  did  not  coDtribute  to  the  Injury.  Horaa  v. 
Chicago,  St.  P.  M.  ft  O.  R.  Ck>.  (Iowa)  Oct.  14, 1808. 

The  dlsrexard  of  the  rule  wiil  not  bar  recovery^ 
if  its  obedience  would  not  have  prevented  the  acci- 
dent. Reed  v.  Burllnffton,  C.  R.  ft  N.  R.  (Jo.  72 
Iowa,  160. 

Acting  in  direct  violation  of  rules  will  not  pre- 
clude recovery,  unices  the  accident  was  due  In 
whole  or  in  part  to  such  violation.  Ford  v.  Fitch- 
burg  R.  Ck).  110  Mass.  240, 14  Am.  Rep.  608. 

Disobedience  will  not  prevent  recovery  if  obedi- 
ence would  not  have  removed  the  danger  or  pre- 
%*ented  the  accident.    Bonner  v.  Bean,  80  Tcz.  152. 

Recovery  cannot  be  prevented  if  an  observance 
of  the  rule  would  not  have  prevented  the  acci- 
dent. Texas  ft  14 .  O.  R.  Ck>.  v.  Wynne  (Tex.)  March 
7,1888. 

Violation  of  rulewOl  not  defeat  recovery,  if  it 
had  nothing  to  do  with  the  injury.  Central  B.  Oo. 
V.Mitchell,  68  Ga.l7U. 

WiUftd  iniwu. 
So  a  recovery  may  be  had  if.  knowing  of  the 
peril  of  the  one  injured  by  reason  of  his  vlohition 
of  the  rule,  there  is  a  failure  of  ordinary  care  to 
avoid  injury  to  him.  Louisvllie  ft  N.  R.  Co.  v.  Wat- 
son, 90  Ala.  68;  Hissong  v.  Rlohmond  ft  D.  R.  Oo.  01 
Ala.  814. 

ReoionahUneuofruie, 

Some  courts  have  stated  a  further  exception  to 
the  rule  to  the  effect  that  the  rule  of  the  master 
must  have  been  reasonable.  Tntemational  ft  G.  N. 
R.  Co.  Kecelvers  v.  Moore  (Tex.)  May  ID,  1888. 

But  it  has  elsewhere  been  said  that  the  Judgment 
of  the  employe  cannot  be  substituted  for  the  rule. 
Deeds  v.  Chicago,  R.  I.  ft  P.  R.  Co.  74  Iowa,  164. 

And  that  if  one  enters  employment  with  knowl- 
edge of  the  rules,  he  must  be  held  to  have  under- 
taken to  acquiesce  in  them,  and  he  cannot  after- 
wards insist.upon  the  right  to  have  the  Jury  pass  on 
n  L.R.  A. 


the  question  of  their  reasonableness.   Wolsey  v. 
Lake  Shore  ft  M.  8.  R.  Co.  88  Ohio  St.  m. 

But  the  law  and  not  the  rules  of  the  company  de- 
fines negligence.  Pennsylvania  Co.  v.  Stoielke,  104 
JIL  fXSL 

How  the  rvlee  are  eonalnied* 
The  rules  ought  to  be  construed  more  strictly 
against  the  one  who  prepared  and  adopted  them 
than  against  one  who  merely  assented  to  be  bound 
by  them.  Richmond  ft  D.  R.  Co.  v.  MitcheU  (Oa.) 
BCayl5,1883. 

So  a  rule  requiring  a  train  to  be  run  very  cau- 
tiously is  met  if  there  is  reasonable  precaution 
under  the  oiroumstanoes.  Scagel  v.  Chicago,  M.  ft 
SU  P.  R.  Oo.  88  Iowa,  880. 

Evidence, 

The  rules  of  the  company  are  admissible  in  evi- 
denoe  against  an  employ^.  Memphis  ft  0.  &  On. 
V.  Askew,  90  Ala.  6. 

Although  it  is  not  shown  that  the  employ^  had 
notice  of  them.  Alcorn  v.  Chicago  ft  A.  R.  Co. 
(Mo.)  May  11, 180L 

The  injured  servant  is  left  to  show  want  of  no- 
tice to  overcome  the  effect  of  the  niie«  which  makes 
these  cases  in  line  with  those  cited  abovA  to  the 
effect  that  knowledge  of  the  rule  would  be  pie- 
sumed. 

Q^ee^ion  for  court  or  jury. 

Disobedienoe  of  a  rule  is  now  regarded  as  very 
strong  evidence  of  negUgenoe,  being  sufficient  to 
take  the  case  from  the  Jury. 

Vioiation  of  rule  not  to  attempt  to  nnoonpleoars 
while  in  motion  Is  negligence  as  matter  of  law. 
Sedgwick  V.  Illinois  Cent.  R.  Co.  76  Iowa,  84L 

Disobedienoe  of  a  rule  is  ground  for  oomputooiy 
non-suit.  Lockwood  y,  Chicago  ft  N.  R.  00.  K 
Wis.  60. 

If  violation  of  rules  appears  in  plaintlirs  evi- 
denoe  a  non-suit  should  be  granted.  Savannah,  F. 
ft  W.  R.  Co.  V.  Folks,  76  Ga.  6S7. 

But  the  question  becomes  one  for  the  Jury  wbeo 
there  is  a  coofiict  of  evidence  as  to  whether  the  in- 
jured person  had  icnowledge  of  the  rules;  Seat 
V.  Northern  Paa  R.  Co.  88  Fed.  Rep.  487;  Brunswick 
ft  W.  B.  Co.  V.  Clem,  80  Ga.  640.  H.  P.  F. 
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In  MantDOl  r.  Burlington,  0.  B.  AN,  B.  Co. 
-80  Iowa,  664,  the  action  waa  to  recoYer  for  ia- 
Juriea  to  stock,  caased  bv  leaving  sates  open 
-on  the  railroad  right  of  way,  under  section 
1289  of  the  Code,  and  in  construing  the  same 
the  court  said:  "The  statute  provides  that,  in 
order  to  recover,  it  shall  only  be  necessary  for 
the  owner  to  prove  the  injury  or  destruction 
of  his  property;  but  it  is  manifest  that,  in  or- 
der to  recover,  the  owner  must  prove  other 
facts.  The  provision  quoted  was  designed  to 
-change  the  burden  of  proof,  to  some  extent, 
and  thus  enable  the  owner  to  make  a  prima 
facie  case  bv  proving  fewer  facts  than  would 
be  reuuiredf  in  the  absence  of  the  statute." 
We  think  the  provision  in  section  1289  providing 
-for  recovery  unless  the  stock  was  killed  by  rea- 
son of  the  willful  act  of  the  owner,  distinguishes 
that  section,  in  legal  effect,  from  the  provisions 
of  the  one  in  the  case  at  bar,  in  so  far  as  the  de- 
fense of  contributory  negligence  is  concerned, 
and  that  such  negligence  is  a  defense  under 
section  1288  in  ibis  case.  It  is  true  that  some 
language  is  used  in  other  cases  which  tends  to 
an  opposite  conclusion.  Thus,  in  Payne  v. 
Chicago,  R,  L  db  P.  B.  Co.,  44  Iowa,  236,  it  is 
said,  in  effect,  that  bv  section  1288  the  liability 
was  absolute,  regardless  of  the  question  of  con- 
tributory negligence;  but  this  can  hardly  be 
treated  as  binding  as  a  precedent,  as  in  the  de- 
cision of  the  case  it  was  not  necessary  to  con- 
strue this  section,  as  the  case  arose  prior  to  its 
•enactment.  In  McKelvy  v.  Burlington,  C,  B. 
AN.  i?.  Cb.,  84  Iowa,  458,  the  court,  in  speak- 
ing of  contributory  negligence,  said:  **It  is 
not  our  purpose  to  hold  that  proof  of  such  neg- 
ligence would  excuse  the  defendant  company 
from  liability,  for  the  language  of  section  128i8 
>seems  to  exclude  such  a'rule."  That  question, 
however,  was  not  passed  upon  in  the  case,  the 
decision  resting  on  the  fact  that,  in  any  event, 
independent  negligence  of  the  deceased  would 
"be  available  as  a  defense  to  the  defendant. 
This  precise  question  was  presented  in  Mori- 
arty  V.  Central  Iowa  B.  Co.  64  Iowa.  700,  but 
was  not  decided.  Lang  v.  Holiday  Oreeh  B  A 
tfOal  Min,  Co.  49  Iowa,  469,  was  a  case  under 
section  1288,  wherein  the  company  bad  failed 
to  put  up  a  si/rn-board  as  therein  provided.  It 
was  claimed  that  the  defendant  was  liable,  re- 
^rdless  of  the  negligence  of  intestate.  The 
•court  held  that  the  accident  did  not  result  from 
the  failure  to  erect  the  siim.  It  seems  to  us 
dear  that  section  1288  of  the  Code  imposes  cer- 
tain duties  on  railroad  companies;  for  a  failure 
to  perform  them,  resulting  in  damages,  an  ac- 
tion lies;  and  recovery  may  be  had  by  proving 
the  neglect  or  refusal,  and  that  the  party  was 
injured  as  a  result  thereof.  When  this  is  done, 
a  prima  facie  case  is  made,  which,  in  the  ab- 
sence of  testimony  by  the  defendant,  the  stat- 
ute provides  shall  be  sufficient  to  warrant  a 
recovery.  The  defendant,  however,  may  es- 
tablish any  defense  it  may  have,  including  the 
contributory  negligence  of  plaintiff's  intestate. 
The  statute  provides  what  it  shall  be  neeessarv 
for  "him"  (the  injured  ijarty)  to  prove.  It 
does  not  directly  or  by  fair  implication  elimi- 
nate any  defense  which  is  ordinarily  available 
to  the  defendant.  In  this  view  the  court  not 
•only  erred  In  rejecting  the  offered  evidence, 
but  also  in  its  instructions,  in  so  far  as  they  are 
«o  worded  as  to  permit  a  recovery  regardless 
^4  li.  R.  A. 


of  the  ooBtrlbutoiy  Diligence  of  pUdntiirs  in- 

tesUte. 

8.  The  court  below.  In  SQbstancs,  Instructed 
the  Jury  that  the  cattle-guard  in  question  must 
be  good,  sufficient,  and  safe  for  all  the  uses 
and  purposes  for  which  defendant  was  habitu- 
ally using  it  at  and  prior  to  the  time  of  the  acci- 
dent These  instructions  were  excepted  to,  and 
an  exception  was  taken  to  the  court's  refusal  to 
give  certain  instructions  to  the  Jury  embodying 
the  thought  that  it  was  only  incumbent  on  the 
defendant  to  erect  and  maintain  such  a  cattle- 
guard  as  would  be  sufficient  and  safe  to  turn 
stock.  We  think  the  instructions  given  by  the 
court  touching  this  matter  were  correct,  and 
those  asked  were  rightly  refused.  The  evi- 
dence, without  conflict,  shows  that  this  cattle- 
guard  was  at  a  point  where  the  defendant's  em- 
ployes were  constantly  compelled  to  cross  and 
recross  it  in  switching  cars  and  in  making  up 
trains,  and,  as  located  with  reference  to  the 
necessity  of  the  defendant's  employes  passing 
over  it  m  the  proper  discharge  of  their  duties 
in  switching  cars,  it  Is  aptlv  called  by  one  of 
the  witnesses  a  "man  trap.'*  It  may  be  con- 
ceded that  primarily  a  cattle-guard  is  for  the 
purpose  of  turning  stock.  It  may  also  be  con- 
ceded that  by  law  defendant  was  required  to 
erect  and  maintain  a  cattle-guard  at  the  point 
where  this  one  was  located.  But  we  cannot 
believe  that  the  leirislature  intended  that  a  rail- 
road company  might  erect  and  maintain  such 
a  cattle  guard  at  a  point  where  it  was  by  law 
requiredso  to  do,  and  which  would  be  sufficient 
to  turn  stock,  and  then  so  locate  its  switching 
yards  adjacent  thereto  as  to  require  its  em- 
ployes to  constantly  cross  the  cattle  guard  with- 
out any  protection  to  life  or  limb.  If  it  be  nec- 
essary, in  the  prosecution  of  defendant's  busi- 
ness, to  locate  its  yards  so,  as  in  this  case,  as  to 
virtually  embrace  a  cattle-guard,  then  it  is 
clear  that  defendant  owes  the  duty  to  its  em- 
ployes, whom  it  requires  to  constantly  cross  it 
in  the  proper  discbarge  of  their  duties,  to  make 
such  guard  reasonably  safe  for  all  such  uses 
and  purposes.  That  the  guard  in  question 
was  not  good,  sufficient,  or  safe  as  a  crossing 
for  employes  must  be  conceded.  We  are  cited 
to  cases  where  this  court  has  held  that  a  cattle- 
guard  *' means  such  an  appliance  as  will  pre- 
vent animals  from  going  upon  the  land  adjoin- 
ing the  right  of  way"  '{I/eskett  v.  Wabaeh,  8t, 
L.  A  P.  B,  Co.  61  Iowa,  467),  and  that  the  obli- 
gation to  maintain  it  is  founded  only  on  the 
relation  of  the  company  to  the  public.  Peyton 
V.  Chicago,  B.  I.  A  P.  R.  Co.  70  Iowa,  522.  But 
it  must  be  remembered  that  the  language  used 
in  these  cases  had  reference  to  the  case  then 
made  before  the  court.  The  precise  point  in 
issue  in  this  case,  as  to  the  necessity  for  mak- 
ing a  cattle  guard  reasonably  safe  for  employes 
who  are  in  the  performance  of  their  duty,  re- 
quired to  pass  over  it,  has  never  before  been 
passed  upon  by  this  court.  Even  if  it  be  con- 
ceded that  to  make  such  a  cattle-guard  as  will 
be  reasonably  safe  for  employes,  when  situated 
and  required  to  be  used  as  this  one  was,  would 
to  some  extent  impair  its  efficiency  as  a  guard 
to  turn  stock  (a  point  we  need  not  determine), 
still  the  defendant  would  not  be  relieved  of  its 
duty  to  its  employes  in  this  respect.  In  such 
a  case  the  safety  of  the  traveling  public  and  of 
the  employes  should  both  be  considered  by  the 
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erection  and  maiotenanoe  of  rach  a  iniard  as 
will  best  comply  wiib  the  provisions  of  the 
law,  having  due  regard  to  all  the  purposes  for 
which  it  must  be  used.  We  may  properly  say 
that  DO  switch  yard  should  be  so  located,  if  it 
Is  practicable  to  avoid  it»  as  to  require  em- 
ployes, in  the  switching  of  cars,  to  cross  and 
rerriMs  a  cattle  guard.  Whether  the  guard  in 
question  was  good,  sufficient,  and  safe,  in  view 
of  all  the  purposes  for  which  it  was  required 
to  be  used,  was  a  question  properly  submitted 
to  thejury. 
4.  The  witness  Mickey  was  asked  about  com- 

Slaints  or  protests  he  bad  made,  while  in  the 
efendant's  employ,  touching  the  defective  con- 
dition of  the  cattle- grard  for  the  use  of  em- 
ployes in  working  over  it    The  questions  were 


objected  to  as  immaterial  and  fnelevant   The 

objections  were  overruled.    The  israe  was  as 

to  whether  Ford  had  made  complaints,  and 

received  promises,  upon  which  be  had  a  right 

to  rely,  ihat  the  defect  would  be  remedied. 

I  and  in  the  faith  thereof,  he  waa  induced  to- 

I  remain  in  the  defendant's  employ.    This  could 

not  be  established  by  proving  promises  made 

to  another,  who  bad  protested  aeainst  workinir 

'  on  the  cattle  guard.    The  objections  should 

have  been  sustained. 

5.  We  have  examined  the  record  with  care, 
and  discover  no  other  error.  In  view  of  the 
reTprsal  of  the  case,  it  is  not  proper  for  oa  to 
discuss  matters  relatine  to  the  weight  or  soffi- 
ciency  of  the  testimony. 
Beiened. 
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1*  Tbe  words  ''hairs  at  law**  in  a  bea- 
efit  oertificate  made  tn  Maflsacbuaetta  by  in- 
habitants of  that  state  must  beoonatrued  in  an- 
other state  as  they  would  tie  in  Manachusetts. 

2»  A  widow  is  ineladed  among^  tbe 
**  heirs  at  law«**  within  tbe  meaning  of  an 
Insurance  certificate  payable  to  the  heirs  at  law 
of  the  meml)er,  wbere,  under  tbe  laws  of  tbe 
state,  she  would  be  entitled  to  a  distributive 
share. 

8*  The  proceeds  of  insnraaee  belong 
to  tbe  beneficiaries  and  not  to  the  estate  of 
tbe  deceased*  when  a  certificate  is  payatde  to  the 
member*B  **helrsatlaw.** 

(April  2,  van.) 

APPEAL  b^  defendant  from  a  Jndj^roent  of 
the  Superior  Court  for  Tolland  County  in 
favor  of  plaintiff  \n  an  action  brought  to  re- 
cover a  portion  of  tbe  money  realized  from  a 
policy  of  insurance  u^m  the  life  of  Joseph 
Mullen,  deceased.    Afflrmed. 

The  facts  suiBciently  appear  in  the  opinion. 

Mr.  J.  H.  ReeiC  guardian,  in  propria 
persona: 

The  heirs  of  Joseph  Mullen  are  to  be  ascer- 
tained by  ibe  law  of  this  state,  wbere  be  died 
and  was  domiciled  at  tbe  time  of  bis  death, 
and  not  by  tlie  law  of  Massachusetts,  where 
tbe  contract  was  made. 

8tory,  Confl.  L.  6th  cd.  §§  862.  880,  481. 
481^7.  484:  Uolcomb  v.  Phelps,  16  Conn.  183: 
Northwestern  Masonic  Aid  Asso.  v.  Jones,  154 
Pa.  99. 

The  widow  of  Joseph  Mullen  is  not  included, 
as  a  co-heir  with  his  son,  by  tbe  use  of  the 
words  "heirs  at  law"  in  bis  certificate. 


Lord  V.  Bourne,  68  Me.  868,  18  Am.  Rep. 
284;  Richardeon  v.  MarHn^  65  N.  H.  45;  Wdr 
kins  V.  Ordway,  59  N.  H.  878,  47  Am.  Bep. 
215:  Oaueh  v.  8i.  Louis  Mat.  U  Ins,  Co.  88 
ill.  251,  80  Am.  Rep.  554;  Wright  v.  MeikMst 
Episcopal  Church  Trustees^  Hoffm.  Ch.  902.  6 
L.  ed.  1115;  TiUman  v.  Dams,  95  N.  Y.  17, 
47  Am.  Rep.  1,  and  cases  cfted;  O'Harm,  Wills, 
298,  299;  Baldwin  w.  Carter,  17  Conn.  201, 4» 
Am.  Dec.  785. 

The  word  "heir"  or  "heir  at  law*  is  to  be 
construed  according  to  its  technical  or  le^ 
sense,  unless  otherwise  indicated  by  tbe  instru- 
ment itself. 

Rand  v.  Butler,  48  Conn.  293;  Gold  r.  Jud- 
eon,  21  Conn.  616;  Cushman  v.  Morton,  59 
N.  Y.  149;  Clarke  v.  Cordis,  4  AUen,  466; 
Lenire  v.  Watson,  60  Conn.  506. 

When  used  in  relation  to  personal  estate  the 
word  means  the  same  as  next  of  kin,  and  next 
of  kin  does  not  include  the  widow. 

Lord  V.  Bourne,  Rirhardson  v.  Martin,  WH- 
kins  V.  Ordway,  Oaueh  v.  St,  Louis  Mut,  L. 
Ins.  Co.,  Wright  v.  Methodist  Epiecopal  CAurdk 
Trustees,  and  TiUman  v.  Davis,  S"pra;  KeteUae 
V.  Keteltas,  72  N.  Y.  812;  Stosson  v.  I^fneh.  48 
Barb.  148;  Murdoch  v.  Ward,  67  N.  Y.  887; 
Luce  V.  Dunham,  69  N.  Y.  86;  Qarriek  v. 
Camden,  14  Ves.  Jr.  872;  Drake  v.  V^,  Z 
Edw.  Cb.  251,  8  L.  cd.  646;  WaU  v.  Watt,  8 
Ves.  Jr.  244;  O'Hara,  Wills,  29S,  299,  804, 319. 

Tbe  words  are  to  receive  the  same  construc- 
tion as  in  a  will. 

Su)eet  7.  Button,  109  Mass.  589, 12  Am.  Rep. 
744. 

The  words  "family"  and  "relations"  do  not 
include  a  wife. 

O'Hara,  Wills,  817,  820. 

Mr.  William  A.  King^,  for  appellee: 

Wbere  a  husband  takes  out  a  policy  on  bis 
own  life,  payable  to  his  "legal  heirs"  after  bis 
death,  the  iiusurance  money  will  go  to  bis 
widow,  childien,  or  grandchildren. 

QosUng  v.  CaldwOl,  1  Lea.  454,  27  Am.  Rep. 


KOTB.— As  to  who  are  heirs,  see  notes  to  Heath 
T.  Hewitt  (N.  T.)  18  L.  R.  A.  46;  Proctor  v.  Qark 
(Haas.)  12  L.  R.  A.  721,  and  Johnson  v.  Supreme 
Lodffe  K.  of  H.  (Ark.)  8  L.  H.  A.  78S,  in  which  latter 
case  a  conclusion  is  reached  under  the  Arkanaaa 
statute  which  is  opposite  to  that  reached  in  tbe 
24  L.  R.  A. 


alMve  case  as  to  a  widows  beinir  within  the  mean* 
inir  of  the  words  **  heirs  at  law.** 

See  also  Scbontield  v.  Turner  (Tex.i  7  L.  R.  A. 
ISO,  in  which  a  divorced  wife  waa  held  not  to  be 
within  tbe  meaning  of  those  wordi^ 


See  also  86  L.  R.  A.  271. 
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WinafUld  v.  Wingfield,  L.  R.  9  Ch.  Div.  65H, 
26  Moak,  £ng.  Rep.  426;  Cotlier  ▼.  Collier,  8 
Obio  St.  869;  Wigram,  Wills,  pt.  2,  p.  808; 
Wms.  Ex8.  ♦1107-1109;  CorlnU  ▼.  Corbitt,  64 
N.  C.  117;  Freeman  v.  Knight,  87  N.  C.  72; 
Craam  ▼.  Herring,  10  N.  C.  898:  Redf.  Wills, 
pt.  2,  S§  16-18,  p.  8<»5:  Id.  p.  890,  noUSS. 

Id  a  gift  of  personal  property  the  term 
•Tieirs"  shoold  be  held  primarily  to  refer  to 
those  wbo  would  be  entitled  to  take  under  the 
statute  of  distributions. 

tie  Si&ten^  Trvets,  L.  R.  16  £q.  110;  Mc- 
Kinney  y.  Stfvxurt,  5  Ean.  884. 

This  contract  Tvas  made  in  Massachusetts, 
^here  all  the  parties  at  that  time  resided.  The 
Massachusetts  cases  are  very  strong  in  support 
of  plaiutifiTs  claim. 

Hovghton  v.  KendaU^  7  Allen,  77;  Sweet  ▼. 
Dytton,  109  Mass.  689,  12  Am.  Rep.  744; 
Whtte  ▼.  StanfiOd,  146  Mass.  424;  KendaU  ▼. 
Gleawn,  9  L.  R  A.  609,  162  Mas««.  467. 

The  following  cases  throw  light  upon  the 
question,  but  deal  with  teal  and  personal  prop- 
erty, ana  seem  to  be  under  a  Massachusetts 
statute* 

Procter  ▼.  Clatk,  12  L  R  A.  721,  164  Mass. 
48;  Latery  ▼.  Bgan,  148  Mass.  889;  Lincoln  v. 
Perry,  14  L.  R  A.  215,  149  Mass.  868. 

Addieon  v.  New  England  Oommerdal  7Va9- 
^Urif  Aeeo.,  144  Mass.  692,  is  a  strong  case  in 
support  of  the  plaintiff'it  claim. 

The  term  * 'heirs"  has  no  technical  sense  as 
Applied  to  gifts  of  personalty. 

Jarman,  Wills,  p.  68,  note;  Kieer  r.  Kiser, 
66  N.  C.  28;  Houghton  y.  Kendall,  eupra;  Ael- 
mm  y.  Blue,  68  N.  C.  669. 

Is  it  not  true  that  the  operation  of  law, 
whenever  possible,  makes  real  estate  descend- 
ible and  personal  estate  distributable? 

Be  Wyndi*$  Trusts,  17  Jur.  588;  Myert^  App. 
49  Pa.  Ill;  BheeUt  Estate,  52  Pa.  257;  Snydet^s 
App.  95  Pa.  174. 

The  Pennsylvania  cases  strongly  sustain  the 
plaintiff's  position. 

S)  Jarman,  Wills.  6th  Am.  ed.  p.  96,  note,  re- 
fers to  ComWs  Estate,  186  Pa.  168,  and  Ash- 
tan's  Estate,  184  Pa.  890. 

Joseph  Mullen  Intended  to  include  bis  widow 
as  a  beuefciarjT,  and  unless  he  has  made  use 
of  language  which  the  law  will  not,  under  anv 
circumstances,  permit  to  include  a  widow,  his 
iotent-sbould  prevail. 

Coniinetttal  L,  Ins.  Co,  v.  Palmer,  42  Conn. 
60,  19  Am.  Uep.  580;  Addison  v.  New  Engiand 
Commercial  Trarelers  Asso.  s%ipra;  Dike  y. 
Erie  R.  Co.  46  N.  Y.  118;  Story,  Confl.   L. 

L273;  Loekicood  t.  Crawford,  18  Conn.  861; 
iwton  y.  Corlies,  127  N.  Y.  100. 

No  case  can  be  found  which  denies  the  uni- 
versal and  flexible  rule  that  the  word  ''heir" 
must  bear  the  meaning  which  the  testator  in- 
tended to  give  it,  and  that  meaning  must  pre- 
vail over  its  technical  import  and  effect. 

QafnbriU  v.  Fotest  Orote  Lodge  JSo.  4,  Inde- 
pendent 0.  qfO.S.dt  Daughters  of  Samaria  of 
Anne  Arundel  County^  66  Md.  17;  We'ks  v. 
CornweU,  104  K.  Y.  836;  Bond's  App.  81  Conn. 
188. 

Courts  are  liberal  in  upholding  a  designation 
of  beneflciaries. 

May,  Ins.  ^^  890-899  L,  899  O. 

As  between  the  insurance  company  and  the 
94  L.  R.  A. 


benefioiarj,  the  policy  la  a  contract  and  to  be 
so  construed. 

Continental  L,  Ins.  Co.  v.  Palmer,  supra. 

In  this  aspect  of  the  case  there  is  author- 
it]^  for  construing  the  policy  in  accordance 
with  tbe  law  of  the  place  where  it  was  issued, 
—and  then  the  wido^/  would  without  question 
be  included;  especially  would  this  result  fol- 
low if  she  had  a  vested  interest  therein,  as 
many  cases  hold. 

Story,  Confl.  L.  §§  272,  278;  Jones  v.  .OUna 
Ins.  Co.  14  Conn.  601;  Woody.  Wotkinson,  17 
Conn.  610.  44  Am.  Dec.  662;  Smith  v.  Mead, 
8  Conn.  256,  8  Am.  Dec.  188;  Philadelphia 
/jOan  Co.  V.  Towner,  18  Conn.  257;  Chapin  y. 
Dobson,  78  N.  Y.  75,  84  Am.  Rep.  612. 

The  widow  is  properly  the  plaintiff. 

The  beneflciaries  have  a  vested  interest  the 
moment  the  policy  is  issued. 

Continental  L.  Ins.  Co.  v.  Palmer,  42  Conn. 
60,  19  Am.  Eiep.  580;  Gmneeticut  Mut.  L.  Ins, 
Go.  V.  Burroughs,  84  Conn.  806;  Statutes  of 
Connecticut  and  Massachusetts;  Chapin  v. 
Felowes,  86  Conn.  182.  4  Am.  Rep.  49;  Jieller 
V.  Gaylor,  40  Conn.  848. 

An  action  of  debt  lies  by  the  beneflciarles 
named  in  the  death  certificate  of  a  mutual  in- 
surance company. 

Abe  Lincoln  Afut.  L.  d  Ace.  Soe.  v.  Miller, 
28  111.  App.  841,  cited  in  May  on  Life  Insur- 
ance; Worley  v.  Northwestern  Masonic  Aid 
Asso.  McCrary,  68;  Kentucky  Masonic  Mat. 
L.  Ins.  Co.  V.  MiUer,  13  Bush,  489;  Loos  v. 
John  Hancock  Mut.  L.  Ins.  Co.  41  Mo.  588; 
Myers  v.  Keystone  Mut.  L.  Ins.  Co.  27  Pa. 
268,  67  Am.  Dec.  462;  May,  Ina.  g  899  L; 
Wood/touse  T.  Phelps,  51  Conn.  531. 

Torrance*  /.»  delivered  the  opinion  of 
the  court: 

In  July,  1891,  Joseph  Mullen,  domiciled  in 
the  town  of  Stafford,  in  this  state,  died  intes- 
tate, leaving  theplaintiff,  as  his  widow,  and  one 
minor  child.  The  plaintiff  and  the  deceased 
inrcrmnrried  prior  to  1877.  and  said  child  is  ibe 
issue  of  the  marriage.  At  the  time  of  his  deal  b, 
Joseph  Mullen  was  a  member  of  the  Bay  State 
Beneficiary  Association,  of  Westfield,  Mass., — 
a  corporation  organized  under  the  laws  of  that 
state  "for  the  purpose  of  providing  benefit  and 
protection  to  its  members  and  their  families.  ** 
He  became  a  member  thereof  in  1882,  while 
domiciled  in  the  state  of  Massachusetts,  where 
he  and  his  family  continued  to  reside  for  some 
years  afterwards.  By  the  certificate  of  mem- 
bership issued  to  him  by  said  associatioo,  be 
was  constituted  a  member  thereof;  and  in  said 
certificate  the  association  agreed  *'to  pay  to  the 
'heirs  at  law'  of  said  member,  in  sixty  days 
after  due  proof  of  the  death  of  said  member,  a 
sum  equal  to  the  amount  received  from  one 
death  assessment,  but  not  to  exceed  five  thous- 
and dollars."  Within  sixty  days  after  bis 
death,  said  association  paid  to  the  defendant. 
Reed,  as  the  guardian  of  said  minor  child,  the 
sum  of  |5,000,  in  full  of  the  amount  due  under 
said  certificate,  and  he  now  holds  the  same  as 
such  guardian.  The  present  action  was 
brought  by  tbe  plaintiff,  the  widow  of  Joseph 
Mullen,  against  said  guardian,  to  lecover  a 
portion  of  said  insurance  money.  The  defend- 
ant. Reed,  demurred  to  tbe  complaint  because 
it  did  not  appear  therein  "that  the  plaintiff  ia 
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AD  .heir  at  Uw  of  ibe  said  Josepb  MulleD,  or  | 
thftt  she  is  enlitled  to  any  part  of  said  insurance 
money."  The  coart  overruled  the  demurrer,  I 
and  subsequentlT,  after  the  administrator  of  { 
Joeepb  Mullen  bad  been  cited  in  as  a  party,  : 
and  **after  a  full  hearing/*  no  answer  having 
been  filed  in  the  case,  rendered  judgmcDt  that 
the  widow  recover  of  the  defendant/ Reed,  one 
third  of  the  insurance  money,  together  with 
•costs  of  suit.  From  that  Judgment,  Reed,  as 
guardian  of  the  child,  took  the  present  appeal; 
alle^injr,  as  reasons  of  appeal  that  the  court 
-erred  in  overruliug  the  demurrer,  aod  in  de- 
ciding that  the  plaintiff  was  entitled  to  one 
Ihird  of  the  money.  It  does  not  appear  that 
the  administrator  makes  any  claim  to  the  in- 
surance money,  or  any  part  thereof,  or  that  be 
took  any  part  in  this  suit.  There  is  really  but 
one  question  before  us  upon  this  appeal,  and 
that  Is  whether  the  widow  is  entitled  to  one 
third  of  the  insurance  money. 

By  a  written  agreement  signed  by  the  coun- 
sel for  both  parties,  filed  in  the  court  below 
after  the  present  appeal  was  taken,  and  printed 
with  the  record,  the  plaintiff  attempts  to  bring 
up  the  question  wbeUier  the  widow  is  oris  not 
•entitled  to  one  half,  rather  than  one  third  of 
the  insurance  mone^,  if  she  is  entitled  to  any; 
but  this  agreement  is  no  part  of  the  record,  in 
any  proper  sense,  and  it  nowhere  appears  up 
on  the  record,  as  required  by  the  Statute  (Gen. 
Btat.  ^  1195),  that  this  c^uestion  was  raised  on 
the  trial  below,  and  decided  adversely  to  the 
plaintiff.  That  question  is  therefore  not  prop- 
erly before  us,  and  for  this  reason  we  decline 
to  consider  it. 

The  question,  then,  is  whether  the  widow  is 
•entitled  to  one  third  of  tbe  insurance  money; 
and  its  solution  depends  upon  the  construction 
of  tbe  words  **heirs  at  law,"  contained  in  the , 
oertificate  of  membership  under  which  the , 
money  was  paid  over  to  tbe  guardian  of  the 
minor  child.  What  do  these  words  "heirs  at 
law,"  mean,  in  this  certificate?  Do  they  include 
or  exclude  the  widow  ?  Under  these  words  the 
guardian  claims  tbe  entire  sum  for  the  minor 
obild,  and  tbe  widow  claims  a  share  of  it  under 
the  same  words.  The  question,  of  course,  is, 
What  was  intended  by  these  words  at  the  time 
they  were  put  into  this  certificate?  And  this  is 
to  be  ascertained  from  the  words  used  to  ex- 
press tbe  intention,  when  read  in  the  light  of  all 
the  circumstances  under  which  they  were  used. 
In  ascertaining  their  meaning,  it  must  be  borne 
in  mind  that  the  contract  embodied  in  the  cer- 
tificate was  made  in  Massachusetts,  by  parties 
domiciled  or  located  there;  that  it  was  undoubt- 
edly made  with  reference  to  the  law  of  that 
state  alone,  and  that,  both  by  its  terms,  and 
by  the  understanding  of  the  parties,  it  was  to 
be  performed  there.  This  being  so  the  general 
rule  18  that  it  should  be  construed  and  inter- 
preted according  to  tbe  laws  of  that  state. 
Smith  V.  Mead,  8  Conn.  258.  8  Am.  Dec.  188; 
PkiladelpJiia  Loan  Co.  v.  Towner,  18  Conn. 
249;  Ko»ter  v.  MernU,  82  Conn.  246.  "For 
purposes  of  conbtruction,  it  is  always  legitimate 
to  consider  the  time  when,  and  the  circum- 
stances in  which,  the  will  was  made,  and  we 
think  the  law  under  which  it  was  made  is  one 
of  those  circumstances."  Staigg  v.  Atkinson, 
144  Mass.  564.  This  principle  is,  we  think, 
•equally  applicable  to  an  instrument  like  this 
S4  L.  R.  A. 


certificate.  We  therefore  think  tbe  words 
"heirs  at  law,**  in  this  instrument,.  o«^ht  to  be 
construed  by  us  as  they  would  be  by  tbe  courts 
of  Massachusetts,  if  this  certificate  was  before 
them  for  construction  upon  this  point;  and,  aa 
we  understand  ibe  matter,  tbe  courts  of  that 
state,  in  cases  where  tbe  words  *'  heir  at  law* 
are  used  in  an  instrument  disposing  of  personal 
property  alone,  having  quite  uniformly  con- 
strued them  as  meaning  those  persons  who  are 
entitled  to  take  under  tbe  statute  of  distribu- 
tions, unless  there  is  something  in  the  context 
to  indicat e  a  contrary  con tention .  Houghton  v. 
Kendall,  7  Allen,  72;  Sweet  v.Dufton,  109  Mass. 
589;  WhiU  ▼.  StanfiOd,  146  Mass.  424,  12  Am. 
Rep.  744;  KendaU  v.  GUason,  152  Mass.  457, 
9  L.  R  A.  509.  And  not  only  this,  but  the 
courts  of  tluit  state  have  held  that  the  words 
"heirs  at  law,"  when  used  in  such  an  instru- 
ment, indicated  an  intent  that  such  persons  are 
to  take  in  the  same  manner,  and  in  the  same 
proportions,  as  if  the  property  had  come  to 
them  as  intestate  estate,  unless  a  contrary  in- 
tention appears.  Thus,  in  Houghton  v.  Ken- 
daU,  9upra,  the  court  says:  *'In  this  common- 
wealth, we  find  no  authority  which  would 
conflict  with  the  adoption  of  the  construction 
which  seems  to  us  reasonable, —  that,  whea 
the  word  'heirs'  is  used  in  the  gift  of  person- 
alty, it  should  primarily  be  hdd  to  refer  to 
those  who  would  be  entitled  to  take  under  tbe 
statute  of  distributions,  and  to  indicate  thai 
they  should  take  in  the  same  manner  and  in 
the  same  proportions  as  if  it  had  come  to  them 
as  intestate  estate  of  the  person  whose  heiis 
they  are  called."  See  also  Basseti  ▼.  Granger^ 
100  Mass.  848;  Rand  v.  Sanger,  115  Mass.  124. 
The  rules  of  construction  thus  applied  in  thai 
state,  in  the  oases  cited,  do  not  probably  differ 
materially,  if  at  all,  from  those  that  would  be 
applied  under  similar  circumstances  by  tbe 
courts  of  this  state.  In  both,  tbe  principal  ob- 
ject is  to  ascertain  the  intention  of  the  parties 
from  the  words  used  to  express  it:  in  both,  the 
word  "heirs"  will  be  given  its  strict,  primary, 
technical  meaning,  if  such  appears  to  have 
been  tbe  intention  of  the  parties;  and  in  both 
it  will  be  given  its  more  comprehensive  and 
popular  meaning  if  it  appears  to  have  been 
used  in  that  sense.  Stoeet  v.  Button,  tupra; 
Leake  v.  Watson,  60  Conn.  498-506.  Under 
the  laws  of  Massachusetts  at  the  time  when 
this  certificate  was  issued,  if  an  intestate  left 
a  widow  and  issue,  the  widow  was  entitled  to 
one  third  of  the  residue  of  the  personal  prop- 
erty; if  he  left  a  widow  and  no  issue,  the  widow 
took  the  whole  residue  of  personalty,  to  the 
amount  of  $5,000,  and  one  half  of  the  exceaa 
of  the  residue  of  such  property,  above  $10,000, 
Mass.  Pub.  Stat.  1882,  p.  770,  chap.  185,  §  3. 
If  then  this  certificate  is  to  be  construed  as  the 
courts  of  Massachusetts  would  probably  con- 
strue it. — and  we  think  it  should  be,— it  follows 
that  the  words  "heirs  at  law"  must  be  held  to  in- 
clude tbe  widow,  and  that  she  is  entitled  to 
one  third  of  the  insurance  monev,  under  the 
certificate,  because  that  is  the  snare  of  this 
money  she  would  take  under  the  laws  of  that 
state. 

The  result  thus  reached  is  also,  we  think,  in 
accordance  with  the  actual  intent  of  Joseph 
Mullen,  so  far  as  the  same  can  be  ascertained 
from  the  certificate,  read  in  the  light  of  the 
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^Ircninstances  under  which  it  was  made,  as 
they  appear  of  record,  and  without  reference 
to  the  rule  we  hare  been  considering.  The 
certificate  is  in  the  nature  of  a  contract  of  in- 
aurance.  The  money  to  become  due  on  it, 
under  the  laws  of  Massachusetts  (Supp.  Pub. 
Stat.  p.  811,  g  15),  as  appears  of  record,  could 
not  be  taken  by  creditors,  and  it  is  fair  to  pre- 
aume  that  this  was  known  to  the  deceased  at 
the  time  the  certificate  was  issued.  If  so,  there 
would  be  the  further  presumption  that  he  thus 
intended  to  create  a  fund  for  the  benefit  of  his 
family,  primarily,  and  not  for  the  benefit  of 
his  creditorB.  or  his  estate;  a  fund  that  would 

So  to  the  members  of  that  family  Uviogf^t  the 
me  of  his  death,  not  as  a  part  of  his  estate, 
but  directly  by  force  of  the  certificatiB.  He 
desifenated  the  class  who  were  to  take  as  bene- 
ficiaries by  the  words  "heiis  at  law;"  and  it  is 
a  fair  presumption  that  he  used  those  words 
for  this  purpose,  in  view  of  the  uniform  mean- 
ing which  had  been  ^yen  to  them,  in  instru- 
ments of  a  nature  similar  to  this  certificate,  by 
the  courts  of  Massachusetts.  In  short,  from 
the  certificate  itself,  read  in  the  light  of  the 
circumstances  under  which  it  was  made,  we 
think  it  is  fair  to  conclude  that  Joseph  Mullen 
used  the  words  ''heirs  at  law"  in  their  popular 
sense  as  meaning  those  persons  who  would  take 
his  intestate  personal  property  under  the  statute 
of  distributions  of  the  state  of  Massachusetts, 
and  that  under  them,  consequently,  he  meant 
to  include  his  widow,  the  money  due  upon  the 
certiticate  at  the  time  of  his  death  formed  no 
tmrt  of  his  estate,  but  belonged  to  the  bene- 
dciaries.  It  nowhere  appears  that  the  deceased 
had  the  power  to  substitute  other  beneficiaries 
in  place  of  the  class  first  designated;  and,  if  he 
had,  it  is  quite  certain  that  he  neyer  exercised 
it.  This  certificate,  then,  was  in  effect  a  valid 
agreement,  on  the  part  of  the  association,  to 
pay  the  money  to  become  due  under  its  pro- 
visions to  the  beneficiaries  designated  therein. 
"When  due,  the  money  certainly  belonged  to 
ttiem.  and  not  to  the  estate  of  the  deceased. 
Continental  Mut.  L.  Ins.  Co.  v.  Btirroyighs,  34 
Ck>nn.  805;  Continental  L,  Ine,  Go.  v.  Palmer, 
42  Conn.  60,  19  Am.  Rep.  580;  IforiJitcestern 
Mawiiic  Aid  Amo,  v.  Jones,  154  Pa.  99. 

There  i»  no  error  apparent  upon  the  record. 

The  other  Judges  concurred. 

OarroU,  dec 
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!•  The  eoflnnon-lavr  rule  of  ite  exdn^ 
■ion  firom  Inherltaaee  of  all  tradnif 
their  deaeent  through  nniiiheritable 
hlo<Ml  was  never  in  foroor  In  Oonneotlcut,  and 
tberefore  Inherltanoe  may  be  derived  bjr  collat- 
eral relatives  throufb  alien  aDoestors. 

8-  The  child  of  »o(»iiaineaimoi  take  the 
parent's  aharet  under  the  Connecdout  stat- 
ute of  distrtbutiODs,  where  the  parent  dies  tMf  ore 
the  intestate. 

8«  An  aUeg^tion  by  an  appellant  that 
he  is  '^aBgrievedboth  as  an  heir-at-law 
and  next  of  kin**  is  a  mere  averment  of  a 
leflrai  oonclusion  and  not  sufficient  to  sbowa  rfffht 
to  appeal,  where  the  facts  set  up  show  that  his 
claim  is  without  foundation. 

(Hay  4,  ISM.) 

APPEAL  by  James  Campbell  from  a  Judg- 
ment of  the  Superior  Court  for  Fairfield 
County  erasing  from  the  docket  his  appeal 
from  a  decree  of  the  Probate  Court  ordering 
distribution  of  the  estate  of  Patrick  Sloan,  de- 
ceased.   Affirmed. 

On  Januarjr  25,  1898,  Patrick  Sloan  died  at 
Bridgeport,  mtestate  possessed  of  $5,000  in 

girsonal  property  and  $86,000  in  real  estate, 
e  was  a  naturalized  citizen  of  this  country. 
He  left  no  lineal  descendanta,  nor  wife,  sisters, 
father,  mother,  uncles,  nor  aunts,  and  but  one 
brother,  who  was  an  alien.  He  left  five  first 
cousins,  Margaret  McSherry,  Bridget  Mc- 
Quinness,  Ma^  Logan,  Susan  Hanson,  and 
John  Mines,  and  a  number  of  children  of  first 
cousins,  among  whom  was  the  appellant.  The 
first  cousins  above  named  were  naturalized 
ciiizensof  this  country.  The  probate  court 
found  that  the  alien  brother  was  entitled  to  all 
of  the  personal  estate,  and  that  the  first  cousins 
were  entitled  to  sbare  equally  all  of  the  real  es- 
tate. The  relationship  of  the  parties  is  shown 
by  the  following  chart: 


NoTB.— As  to  how  far  the  common  law  baa  been 
adopted  io  this  country,  see  nuts  to  McKennon  v« 
Winn  (Okla.)  22  L.  B.  A.  501. 
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(1st  wife)  dec. 


I       <2d  wife)  dea 


et 


Oarroll,Fat*k 

dec. 

(son) 
married. 


r»- 


Carroll,  dec.  NeUie 

Cson)  married. 

married  to 


Carroll,  Cath- 
dec.     erine 

(son)  marr'd 
married. 


Childrea 
hvina 
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CarroU,6 — i 
dec 

(dauflr*r) 
toCoyle 


James  Mary 
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Tbe  parties  particularly  interested  in  this 
proceeding,  together  with  the  decedent,  being 
represented  by  O,  and  the  others  by  0.  The 
claim  of  the  appellant  was  that  according  to 
the  principle  of  tbe  common  1aw»  the  blood 
of  an  alien  ancestor  would  impede  the  descent 
of  tbe  title  to  land,  when  title  was  required  to 
be  traced  through  such  alien.  That  this  prin- 
ciple was  a  part  of  the  laws  of  Connecticut;  that 
the  English  Act  of  11  &  12  Wm.  m..  which 
removed  this  disability  in  favor  of  natural  bom 
subjects  of  tbe  realm  also  became  the  law  in 
Connecticut;  that  the  disability  was  never  re- 
moved in  favor  of  naturalized  citizens  who  if 
compelled  to  trace  their  connection  with  the 
decedent  through  alien  blood  were  disabled 
from  taking,  whereas  the  appellant,  who  was 
a  natural  bom  citizen,  was  relieved  from  the 
disability  caused  by  the  alien  blood  of  his  an- 
cestors, and  therefore,  together  with  the  other 
natural  born  children  of  decedent's  cousins  was 
entitled  to  the  real  estate. 

Further  facts  appear  in  the  opinion. 

Me>9T%.  Allan  W.  Paii^e  and  George  P. 
Carroll  for  appellant. 

Mewn,  Canfleld  At  Judson,  for  appel- 
lees: 

This  coort  has  alwavs  required  an  interest 
on  the  part  of  an  appellant  of  a  far  dififerent 
quality  than  that  set  out  in  the  appellant's 
motion  to  the  probate  court,  as  the  second  rea- 
son of  his  appeal. 

Bwan  V.  M^hoder^  4  Day,  140;  Saunders  v. 
J)enni8on,  20  Conn.  624;  Trinity  Church  in 
Portland  Y,  Hall,  22  Conn.  180;  Deming^sApp. 
34  Conn.  208;  Norton's  App,  46  Conn.  62b; 
Taplor  V.  Gillette,  62  Conn.  217;  Dickerson's 
App,  66  Conn.  229;  Buckingham's  App.  67 
Conn.  454;  Re?.  Stat  §  644;  Dickinson's  App. 
42  Conn.  602,  19  Am.  Hep.  658. 

For  a  period  of  two  hundred  and  fifty  years, 
intestate  estates  in  Connecticut  have  been  dis- 
tributed by  force  of  our  own  laws  concerning 
the  distribution  of  intestate  estates,  and  the 
English  common  law  on  the  subject  of  de- 
scent of  land  within  the  colony,  was  never 
recognized  in  any  of  its  peculiar  phases. 

Long  and  uninterrupted  usage,  common  un- 
derstanding and  general  acquiescence,  have 
made  it  the  true  construction. 

Flynn  v,  Morgan,  65  Conn.  148;  State  v. 
Jerome,  88  Conn.  268. 

In  1725,  John  Winlhrop,  of  New  London, 
as  administrator  of  his  father's  intestate  es- 
tate, refused  to  make  any  inventory  of  the  real 
estate,  claiming  that  as  the  only  son  of  the  in- 
testate, he  was  by  virtue  of  the  laws  of  Eng- 
land pertaining  thereto,  entitled  to  all  of  the 
real  estate  to  the  exclusion  of  his  sister  Anne, 
wife  of  Thomas  Lechmere,  and  vigorously 
claimed  that  '*  tbe  laws  of  the  colony  which 
they  are  empowered  to  make  are  to  be  whole- 
some and  reasonable  and  not  contrary  to  the 
laws  of  England." 

Tliis  attempt  at  interpolating  conditions  into 
the  statute  of  distributions  of  the  colony  did 
not  in  the  courts  meet  wuth  success  and  it  was 
adjudged  that  his  sister  was  entitled  to  one- 
third  part  of  all  the  real  estate  of  which  their 
father  died  possessed. 

From  the  Judgment  rendered  by  the  super- 
ior court  and  the  proceedings  of  the  general 
assembly,  Winthrop  appealed  to  the  king  for 
24L.R.A. 


relief  and  the  case  having  been  heard  bj  tb» 
lord  Justices,  the  statute  of  distribution  in 
force  in  the  colony  was  declared  to  be  void, 
as  contrary  to  the  English  laws  of  descent. 

Winthrop  v.  Lechmere,  7  Conn.  Colonial 
Records,  191,  671-5*9. 

The  general  assembly  of  the  colony,  wheQ 
they  received  the  news  of  this  decision  at  the 
July  session,  1723,  made  a  vigorous  protest 
and  complained  of  the  fact  that  they  had  not 
been  given  an  opportunity  to  defend  the  valid- 
ity of  the  laws  of  the  colony  pertaining  to  the 
distribution  of  intestate  estates. 

The  resentment  felt  by  the  colony,  and 
growing;  out  of  tbe  decision  in  Win^rap  s  Gats, 
evidently  had  effect,  for  estates  were  continued 
to  be  settled  under  our  own  statutes  as  before, 
and  later  in  the  case  of  Clark  v.  Towsey,  which 
went  before  the  Lords  Justices  in  England, 
on  appeal  from  a  judgment  rendered  by  the 
superior  court  sitting  at  New  Haven.  March  6, 
1782,  and  involved  precisely  the  same  question, 
as  to  whether  intestate  estates  within  tbe 
colonv  of  Connecticut  were  to  be  settled  and 
distributed,  having  reference  to  the  laws  of 
England,  it  was  decided  that  our  statute  of 
distributions  was  effectiFC  and  tbe  appeal  wa» 
dismissed. 

Clark  V.  Toiffsey,  9  Conn.  Colonial  Records, 
p.  550. 

It  will  thus  be  seen  that  from  the  beginning 
of  the  colony  we  refused  to  permit  the  doc- 
trines of  the  common  law  to  j^vern  our  ow» 
rules  of  descent,  and  in  much  stronger  lan- 
guage can  the  assertion  be  made,  that  no  suclk 
obsolete  principle  for  which  the  appellant  con- 
tends, will  ever  be  allowed  by  our  courts  to  be 
interpolated  into  our  statute  of  distribu- 
tions. 

It  was  the  fiction  of  the  common  law  that 
the  title  traversed  through  all  the  intermedi- 
ate ancestors  who  intervened  between  the  in- 
testate and  tbe  claimant,  and  for  reasons  of 
feudal  origin,  the  title,  in  its  descent,  was  ob- 
structed by  meeting  with  alien  blood. 

Such  is  not  the  theory  of  descents  intbi» 
state  or  in  anv  other  state  except  where  tbe 
common  law  of  England  has  been  adopted  iu 
toto  by  statute. 

Blackstone  says :  "  Tbe  whole  of  the  sup- 
posed descent  from  indefinite  ancestors  is  but 
fictitious,  the  law  may  as  well  suppose  tbe 
requisite  ancestor  as  to  suppose  the  required 
descent." 

Also  see  remarks  of  Mr.  Senator  Traccy  in 
Jackson  V.  Fitz  Simmons,  10  Wend.  20,  24 
Am.  Dec.  198. 

It  is  said  in  Swiffs  Digest,  vol  1,  p.  157: 
"  Lands  escheat  to  the  state  on  failure  of  heirs- 
according  to  the  rules  of  descent." 

In  view  of  an  unbroken  line  of  decisions  in 
this  state,  to  the  effect  that  estaies  here  are  not 
affecied  by  the  common -law  canons  of  de- 
scent as  they  existed  in  England  it  seems  ab- 
surd for  the  appellant  to  set  up  the  claim 
which  he  here  makes. 

Brown  V.  Dye,  2  Root,  280;  Fitch  v.  Brain- 
erd,  2  Day,  lb9.  See  also  Strong's  Case,. 
Kirby,  845;  Canaan  v.  Saliffbury,  1  Root.  155; 
Mw  Haven  v.  Newton,  12  Conn.  175;  HUi- 
house  V.  Cheater,  8  Dav,  218,  3  Am.  Dec.  266; 
H&Uh  V.  White^h  Conn.  283;  istaU  v.  Ban 
forth,  8   Conn.    118:  Haldmn  v.    Walker,  21 


Camfbell's  Appeal. 


180:  DiMmam'i  App.  42  Conn.  50d,  10 
▲m.  Rep.  688. 

Bveo  were  the  appellant  to  demonstrate  that 
the  common-law  disability  referred  to,  be- 
came a  part  of  our  laws  of  descent,  be  will 
have  gained  nothing  by  the  demonstration; 
for  the  bar  was  removed  in  respect  to  native- 
tern  sublecis  of  the  realm,  by  the  Act  of  11  & 
12  Wm.IIL 

Acts  of  parliament  in  amelioration  of  the 
<»mmon  law  passed  prior  to  1766,  while  hav- 
ing no  force  as  statutes  or  positive  rules  of 
law,  had  their  effect  in  determining  the  de- 
<!ision  of  the  court  if  applicable  to  our  condi- 
tions. 

State  V .  Ward,  43  Conn.  403.  21  Am.  Rep. 
-666;  McCreery  v.  SomerviUe,  22  U.  8.  0  Wheat. 
Z54,  6  L.  ed.  100;  Palmer  ▼.  Drnoner,  2  Mass. 
170,  note;  Uaigh  v.  Haigh,  0  R.  L  80. 

If  effect,  then,  is  driven  to  the  act  of  William 
ni.,  whereby  the  descent  would  be  no  longer 
impeded  in  case  of  a  native- bom  citizen,  tbe 
«ame  condition  of  amelioration  of  the  hardship 
•of  the  common  law  must,  under  tbe  mandates 
of  the  Constitution  of  the  United  States,  be 
fully  accorded  to  naturalized  citizens,  and 
upon  this  line  of  reasoning,  the  appellees  still 
Temain  the  rightfid  heirs  at  law  of  tbe  intes- 
tat«'  in  respect  to  the  real  estate  in  controversy. 

Natural  izHtion  gives  an  alien  all  the  rights 
•of  a  natural  born  citizen;  he  thereby  becomes 
•capable  of  receiving  property  by  descent  and 
•of  transmitting  it  in  the  same  way. 

Jackion  v.  Green,  7  Wend.  8d8;  Luhrt  v. 
Eimer,  80  N.  Y.  172. 

Inr  adopting  the  common  law  it  must  be  ap- 
plicable to  the  habits  and  conditions  of  our 
-societv  and  in  harmony  with  the  genius,  spirit, 
«Dd  objects  of  our  institutions. 

8eel^  V.  Peters,  10  111.  180;  Wagner  v.  Bie- 
•mil,  8  Iowa,  401. 

Naturalization  by  act  of  parliament  clothed 
a  person  with  all  tbe  rights  of  a  native  bom 
•even  in  tbe  Ume  of  the  fullest  rigor  of  the 
<x>mmon  law. 

1  BL  Com.  874;  Aintilie  vj  Martin,  0  Mass. 
464;  8  Am.  &  Eng.  Encyclop.  Law,  p.  24H; 
note;  2  Kent,  Com.  p.  71;  Osborn  v.  Bank  of 
United  States,  22  U.  8.  0  Wheat.  825, 6  L.  ed. 
1224;  Jaekeon  v.  Qreen,  eupra, 

Mr.  Geor^  Q.  Sill  for  appellee  Susan 
Sansen. 

Baldwin,  /.,  delivered  the  opinion  of  the 
•court: 

Tbe  appellant  claims  to  be  aggrieved  by  tbe 
probate  decree  of  distribution,  as  an  heir  at- 
law  and  next  of  kin  to  the  intestate,  and  also  as 
4  citizen  of  the  state,  acting  for  himself  and  all 
the  rest  of  its  citizens.  His  contention  is  that 
either  the  real  estate  in  Question  escheated  to 
the  state,  in  which  case  ne,  as  one  of  its  citi- 
zens, has  an  interest  in  defeating  a  distribution 
to  private  individuals,  or  else  that  an  escheat. 
«o  far  as  he  is  concerned,  has  been  prevented 
by  force  of  the  Statute  of  11  &  12  Wm.  IIL ; 
«bap.  6,  in  favor  of  inheritances  by  natural- 
bom  citizens. 

It  was  a  rule  of  the  common  law  of  England 
that,  "on  failure  of  lineal  descendants  or  issue 
of  the  person  last  seised,  the  inheritance  shall 
descend  to  his  collateral  relations,  beins  blood 
of  the  first  purchaser.''  2  Bl.  Com.  220.  ^The 
^L.R.A. 


requirement  that  the  heir  must  be  of  tbe  blood 
— that  is,  descended  from  the  first  purchasei^^ 
was  something  peculiar  to  the  feudal  system. 
It  rested  on  the  principle  that  feuds  were 
granted  for  personal  service  and  personal  merit, 
and  that  like  service  and  like  merit  on  tbt'  part 
of  the  successors  iq^  estate  of  the  feudatory 
would  be  best  assured  by  admitting  to  that 
number  only  those  who  derived  tbeu-  natural 
characteristics  from  him  by  descent.  A  le/;al 
fiction  was  next  invented  by  which,  failifig  di- 
rect descendants  of  the  person  last  seised,  his 
collateral  heirs  were  deemed  to  be  of  tbe  blood 
of  the  first  purchaser;  that  position  being  arbi- 
trarilv  assigned  to  tbe  common  ancestor, 
whether  in  fact  be  ever  owned  tbe  land  or  cot. 
In  order  to  establish  their  title,  however,  it  was 
necessary  to  trace  their  descent  back  to  him,  in 
each  degree,  through  "inheritable  blood."  If, 
therefore,  any  intermediate  ancestor  was  an 
alien,  as  he  could  have  no  heirs,  so  he  could 
have  no  inheritable  blood,  and  the  land  es- 
cheated. It  is  this  regard  paid  by  the  common 
law  to  the  original  purchaser  of  the  estate,  real 
or  fictitious,  that  led  it  to  reckon  degrees  of 
consanguinity  in  accordance  with  the  canon 
law,  by  simply  going  back  to  the  cooimon  an- 
cestor, without  then  proceeding,  as  by  the  civil 
law,  to  compute  the  degrees  between  him  and 
tbe  intestate.  The  real-estate  tenures  of  a 
country  are  necessarily  an  important  feature 
of  its  political  svstem.  Tbe  institutions  of 
feudalism  and  primogeniture  were  obviously 
unsuited  to  the  conditions  under  which  I<]ew 
England  was  first  settled,  and  her  people  looked 
more  to  tbe  civil  than  to  the  commou  law  to 
guide  their  policy  as  to  the  di.'tttiimtion  of 
knded  estates.  2  Washb.  Real  Prop.  404, 408. 
In  October,  1680,  the  general  court  of  Con- 
necticut, upon  the  report  of  a  committee  which 
bad  been  appointed  *'to  ripen  some  orders  that 
were  left  unfinished  by  the  former  court,"  as 
to  the  '^settling  of  lanas,  testaments  of  the  de« 
ceased,"  and  other  matters,  enacted  tbat  intes- 
tate estates  should  be  divided  by  tbe  public  (or 
particular)  court  between  the  wife,  children, 
or  kindred,  "as  in  equity  they  shall  see  meet;" 
and.  if  no  kindred  be  found,  the  court  **io  ad- 
minister for  the  public  good  of  the  common- 
wealth." 1  Conn.  Colonial  Records,  88;  Lud- 
low's  Code  553 

In  the  Revi.<«ion  of  1673  (ed.  1865,  p.  86),  the 
provision  is  that  such  estates  be  divided  be- 
tween  tbe  wife  and  children  or  kindred  "ac- 
cording to  law,  and  for  want  of  law,  according 
to  rules  of  righteousness  and  equity;  and  if  no 
kindred  be  found,  the  court  to  administer  for 
tbe  publick  good  of  the  colony."  At  the  close 
of  the  century,  in  1690,  a  statute  of  distribu- 
tions was  passed,  Ci)pied  mainly  from  that 
adopted  several  vears  before  in  Alassachuseits. 
It  put  all  the  children  of  an  Intestate  on  a  foot- 
ing of  equality,  except  that  the  eldest  son  was 
to  have  a  double  portion.  Statutes,  Revision 
of  1702,  ed.  1715,  p.  61.  In  1718  it  was 
further  provided  tbat  male  heirs  should  have 
their  shares  set  out  in  real  estate,  so  Ut  as  this 
was  practicable.  Id.  p.  102.  In  1727  (Sess. 
Laws,  p.  110),  it  was  enacted  that  real  estate 
which  came  to  the  intestate  by  descent  should 
be  distributed  among  his  kindred  of  the  t>lood 
of  the  purchasing  ancestor,  without  distinction 
between  those  of  the  whole  blood  and  those  of 
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the  half  blood,  nor  should  any^  such  distinction 
he  made  as  to  real  esute  which  came  to  the 
intestate  bj  purchase,  and  also  that  '*the  next 
degree  of  kindred  in  the  line  transverse  shall  be 
admitted  to  the  inheritance  before  the  nextde> 
ipiee  of  kindred  in  the  line  ascendant;  and  the 
next  dejE^ree  of  kind  red  in^he  line  ascendant  shall 
be  admitted  to  the  inhentance  before  a  remoter 
degree  in  the  line  transverse."  This  statute 
was  omitted  in  the  Revision  of  1750.  This 
course  of  legislation  plainly  set  up  for  the 
colony  of  Connecticut  rules  of  ioheritance  dif- 
fering fundamentally  from  those  of  the  com- 
mon law  of  England.  For  that  cause,  our 
statute  of  distribution  was  pronounced  null  and 
void  by  the  king,  in  council,  in  the  well-known 
case  of  Winthrop  v.  LecJimere,  in  1727-28.  7 
Conn.  Colonial  Records,  191,  571-579.  That 
judgment  was,  however,  practically  disre- 
garded in  the  colony;  and  the  statute  was 
finally  sustained,  as  a  legitimate  exercise  of 
chartered  risbts,  by  the  same  tribunal,  in  1745, 
in  the  case  of  Clark  v.  Towiey,  9  Conn.  Colonial 
Records.  587-598.  This  had  been  the  uniform 
doctrine  of  our  own  courts.  "The  English 
law  of  descents  has  never  been  admitted  in  this 
state."  Heath  v.  WhiU,  5  Conn.  228.  233. 
The  commoujlaw  maxim,  **8emna  faeit 
atipitem,"  was  never  accepted  here.  Billhavse 
V.  Chester,  8  Day,  166,  211,  8  Am.  Dec.  2^5; 
Bmh  V.  Bradley,  4  Day.  298.  305.  The  com- 
putation of  degrees  of  relationship  between  an 
intestate  and  his  heirs  has  always  been  made 
according  to  the  rule  of  the  civil  law.  UiU- 
house  V.  Chester,  supra.  Bastards  have  been 
allowed  to  inherit  through  their  mothers  with- 
out regard  to  the  common-law  doctrine  as  to 
their  defect  of  •'inheritable  blood."  Brown  v. 
Dpe,  2  Root,  280;  ffeatli  v.  WJdte,  supra; 
Dickinson's  App.  42  Conn.  491,  19  Am.  Rep. 
633. 

The  onlv  indication,  either  in  our  legislative 
or  judicial  records,  of  the  recognition  in  this 
colony  of  the  common -law  doctrine  that  no 
title  to  an  inheritance  could  be  traced  through 
alien  blood,  which  has  been  brought  to  our 
attention  by  the  researches  of  counsel,  is  that 
contained  in  a  private  act  passed  by  the  gen- 
eral assembly  in  1774.  By  this  statute,  entitled 
"An  act  for  the  naturalization  of  Francis 
Forgue.  for  confirming  the  purchase  of  real 
estate  by  him  made  and  rendering  his  issue 
capable  of  inheriting,"  a  grant  of  naturaliza- 
tion was  made  to  Irancis  Forgue.  a  French- 
man, who  had  purchased  lands  in  the  colony, 
and  resided  in  Fairfield.  His  title  to  these 
lands  was  confirmed,  and  it  was  declared  that 
bis  son,  Francis  Forgue,  Jr.,  was.  and  should 
be  ''capable  of  inheriting  and  taking  by  de- 
scent or  purchase  all  and  any  real  estate  or  es- 
tates whatsoever  as  he  might,  could,  or  would 
have  been,  had  the  said  Francis,  the  elder,  been 
completely  naturalized  as  aforesaid  before  the 
birth  of  the  said  Francis,  the  younger."  14 
(^onn.  Colonial  Records.  808,  309.  It  is  doubt- 
less true  that  this  express  provision  in  favor  of 
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the  son  was  made  in  order  to  assure  or  confirm 
his  title,  should  he  survive  his  father,  and  b^ 
come  his  heir,  to  the  lands  acquired  by  the  latter 
while  still  a  subject  of  France,  as  well  as  to  any 
which  he  might  subsequently  purchase:  and  itia 
probable  that  it  was  inserted  in  view  of  the  rule 
of  common  law  that  naturalization  bj  act  of 
parliament  enables  the  son  of  the  alien  so  nat- 
uralized to  inherit  from  him,  though  bom  be- 
fore the  passage  of  the  act  Such  was  not  tbe- 
case,  if  the  alien  had  only  been  made  a  denizen 
by  letters  patent  from  the  crown  (Co.  Litt.  129); 
and  the  draughtsman  of  our  statute  could  bald- 
ly have  felt  safe  in  assuming  that  greater  effect, 
even  in  our  own  courts,  would  be  eiven  to  a 
colonial  than  to  a  royal  grant,  uoles^s  it  was 
plainly  required  in  express  terms.  So  late  as 
1795,  It  was  an  unsettled  question  in  this  state 
whether  a  conveyance  of  land  to  an  alien 
might  not  be  an  absolute  nullity.  1  Swift, 
Sysi.  Laws  Conn.  166;  Stat.  (ed.  1784).  p.  83; 
Sesa  Laws  1777,  p.  476. 

Ii  is  therefore  our  opinion  that  the  common- 
law  rule  of  the  exclusion  from  inheriiunc-e  of 
all  tracing  their  descent  through  unio heritable 
blood  was  never  in  force  in  Connecticut,  and 
that  there  was  no  error  in  the  decree  of  dis- 
tribution to  the  first  cousins  of  Patrick  Sloan, 
notwithstanding  their  relationship  to  him 
through  alien  ancestors. 

Another  first  cousin  was  the  mother  of  the 
appellant;  but  as  she  died  before  the  intestate, 
and  there  is  no  representation  among  cousins 
under  our  statute  of  distribution,  the  appethiDt 
had  no  right  to  share  in  the  inheritance,  as  one 
of  the  next  of  kin.  Nor  has  the  slate  Tif  he 
coilld  make  claim  in  its  behalf)  any  interest  ia 
the  lands,  since  there  has  been  no  e.scheat. 

The  extent  of  whatever  interest  the  appel- 
lant could  claim  in  the  estate  appeared  on  the 
face  of  his  appeal  to  the  superior  court.  He 
could  appeal  only  if  "aggrieved'*  by  the  de- 
cree; and  as  he  was  neither  next  of  kin,  nor 
heir-at-law,  nor  representative  of  any  party  in 
interest,  the  cause  was  properly  erased  from 
the  docket.  His  allegation  that  he  is  "ag- 
grieved both  as  an  heir-at-law  and  next  of  kin** 
IS  a  mere  averment  of  a  legal  conclusion  from 
the  facts  previously  set  up.  and  these  show 
that  it  ia  wholly  without  foundation.  The  ap- 
pellant claims  that  as,  if  his  mother  had  beeu 
first  purchaser  of  the  land  in  controversy,  he 
could  have  claimed  it  as  ancestral  estate,  un- 
der Qen.  Stat.,  §  632,  the  motion  to  erase  should 
have  been  denied.  But,  had  he  such  a  claim 
to  make,  he  was  bound  to  set  out  the  facta 
upon  which  it  arose.  In  the  absence  of  such 
allegations,  and  in  the  face  of  others  showing- 
that  he  is  not  the  next  of  kin,  the  bare  state- 
ment that  he  is  the  heir-at-law  could  not  avail 
to  defeat  the  motion  to  erase.  Ncrion's  App, 
46  Conn.  627. 

There  is  no  error  in  the  judgment  appeoM 
from. 

The  other  Judges  concurred. 
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Mattie  M.  TATE,  Appi., 

V, 

City  of  GREENSBORO  e$  aL 

(..••....xi*  &.••■•••■! 

I.  The  destmctioii  of  Bhade  trees  Standi 
ing  on  the  outer  edge  of  the  sidewalk 
In  firoat  of  a  residenee  beoaiue  the  muaio- 
ipal  authorities  resrard  them  as  ao  obstractioD  of 
the  walk  and  injurloiu  to  health,  does  not  render 
the  city  or  its  authorised  agents  liable  for  dam- 
ages to  the  abutting  proprietor. 

8.  The  power  of  a  eitgr  la  respect  to 
trees  In  streets  can  be  dele^^ted  to  a 
city  committee  composed  of  members  of  the 
board  of  aldermen. 

(Avery  andMacBoe,  JJ^  dissent.) 
(May  22,1894.) 

APPEAL  by  plaintiff  from  a  ladsment  of 
the  Superior  Court  for  Guilford  County 
Id  faFor  of  defendants  in  a  proceeding  to  re- 
cover damages  for  the  alleged  wmngful  re- 
moval of  trees  standing  on  tbe  outer  edge  of 
the  sidewalk  in  front  of  plaintifTs  residence. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meur$.  L.  M.  Scott,  R.  IL  Doug^last 
and  John  A«  Barrin§fer»  for  appellant: 

Adjacent  owner  by  common  law  holds  fee 
in  soil  while  it  is  used  as  a  highway  and  en- 
titled to  trees,  grass,  etc.,  growing  upon  it. 

2  Dili  Mun.  Corp.  §g  681,  633,  687,  note 
2,656  a.  note,  666  b.  note,  668,  note;  Cincinnati 
T.  Whits.  81  U.  S.  6  Pet.  481,  8  L.  ed.  452; 
Everett  v.  Council  Bluffs,  46  Iowa,  66;  Phifer 
V.  Cox,  21  Ohio  St.  248,  8  Am.  Rep.  58;  Taiee 
▼.  Milwaukee,  77  U.  8.  10  Wall.  497,  19  L.  ed. 
984. 

The  aldermen  could  not  have  taken  the 
trees  without  process  of  law,  and  not  then 
without  compensation. 

Yates  v.  Milwaukee,  wpra;  White  v.  Qodr 
freu,  97  Mass.  472. 

The  adjacent  owner  may  recover  in  trespass 
for  destruction  of  shade  trees  in  the  street  in 
front  of  his  lot. 

BiUs  ▼.  Belknap,  86  Iowa,  588;  Bwrtit  ▼• 
Council  Bluffs  and  Phifer  v.  Cox,  supra. 

The  city  council  could  not  deck  :  hat  a 
nuisance  which  was  not. 

Yates  Y.  Milwaukee,  and  Bherett  y.  Council 
Bluffs,  supra. 

It  is  a  judicial  act  to  declare  a  thine  a  nui- 
sance and  the  power  therefore  cannot  he  dele- 
gated. 

Ecans  v.  Etheridge,  96  N.  C.  42;  State  t. 
BiU,  25  K.  C.  898;  State  v.  Knight,  84  N.  0. 
798. 

The  city  has  no  authority  to  remove  trees 
unless   such    removal  is  demanded   by  the 

NOTa.-*As  to  ownersUp  and  oontrol  of  trees  in 
highways,  see  note  to  Chase  ▼.  Oshkosh  (Wis.)  lA  "L, 
U.  A.  SO,  which  case  is  in  harmony  with  the  pres- 
ent one  on  the  question  of  the  right  to  review  the 
notion  of  the  municipal  anthorltleB. 
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wants  of  public  travel  and  convenience  or  they 
are  a  nuisance  or  an  obstruction. 

Bias  V.  Belknap,  and  Everett  v.  Ooundt 
Bluffs,  supra, 

T^ese  defendants  not  following  the  law  are 
ab  initio  trespassers. 

Elliott,  Roads  &  Streets,  page  849.cases  cited.  - 

If  the  corporation  was  not  liable  for  the  acta 
of  King  and  Scott,  then  by  ratification  of  this 
act  they  became  responsible. 

Thayer  v.  Boston,  19  Pick.  611, 81  Am.  Dec. 
157;  McOary  v.  LitfayetU,  12  Rob.  (La.)  668; 
Bossy.  Madison,  1  Ind.  281;  Bunt  v.  BoonviOe, 
65  Mo.  620.  27  Am.  Rep.  299;  DonneUy  v. 
Tripp,  12  R.  I.  97. 

Messrs,  Dill&rd  At  Kin§f»  for  appellees: 

The  city  of  Greensboro  is  a  creature  of  the 
law  with  the  capacities  and  powers  named  in 
its  charter  and  such  others  by  implication  aa 
are  material  and  necessary  for  the  object  and 
purposes  of  its  incorporation. 

Charter,  §  60. 

It  could  acquire  and  have  streets  by  con- 
demnation proceedings  as  prescribed  m  the 
charter,  by  a  twenty  years'  user,  by  dedication 
of  the  private  owner,  and  acceptance  by  the 
city,  and  by  acts  and  conduct  on  the  part  of 
the  owner  amounting  to  an  estoppel  in  pais. 

Charter,  §  60;  StaU  v.  McDaniel,  58  N.  C. 
284;  State  v.  Purify,  86  K.  C.  681;  Boyden  v. 
Achehbach,  79  N.  C.  539. 

The  city  had  power  to  abate  a  nuisance  from 
whatever  cause  arising. 

Charter,  §  65. 

Having  accepted  and  taken  possession  and 
control  of  the  sidewalk  for  public  use,  the 
city,  although  owning  but  an  easement,  had 
the  right  by  its  officers  to  decide  and  pass  upon 
the  question  as  to  whether  the  trees  were,  or 
were  not,  an  inconvenience  or  obet  ruction, 
and  as  to  how  much  of  the  way  should  be  im- 
proved, and  how  improved,  and  to  such  right 
of  the  city,  all  other  rights  of  abutting  owners 
must  be,  and  are  subordiuated,  and  no  judicial 
review  can  be  had  of  the  city's  discretion. 

Elliott,  Roads  &  Streets,  §  848;  Wood,  Nui- 
sance, §S  287,  252. 

Had  the  citv  passed  a  resolution  by  its  board 
of  aldermen  Jirectin^  the  trees  to  be  taken  up, 
their  removal  would  have  been  as  to  this  plain- 
tiff damnum  absque  injuria,  and  although  no 
such  previous  order  oi  the  board  was  passed, 
yet,  it  bein^  within  the  scope  of  its  authority 
to  remove  them,  in  the  exercise  of  its  discre- 
tion, if  the  city  with  the  co  defendants,  its 
agents,  committed  the  act  complained  of  asfal- 
leged  in  the  complaint,  and  the  city  avowed 
the  act  and  ratiflea  it  and  assumed  to  defend 
it  and  its  consequences,  it  is  the  same  thing,  in 
legal  effect,  as  if  the  cutting  of  the  trees  nad 
b^  previously  passed  upon,  and  ordered  by 
an  order  of  the  board  in  regular  session,  and 
no  action  can  be  maintained  therefor. 

Batihalntio  mandaio,  mguiparatur,     . 

Elliott,  Roads  &  BtreeU,  §  867;  1  Dill. 
Mun.  Corp.  §§  468,  972;  Davis  y.  Jackson,  61 
Mich.  680. 

If  the  removal  of  the  trees  was  unlawful,  aa 
taking  another's  property,  then  as  the  city  de- 
termined  to  remove  tbem  and  did  remove 


See  also  27  L.  R.  A.  580;   32  L.   R.  A.  280;  35  L.  R.  A.  267;  47  L.  R.  A.  497. 
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them,  if  a  remedy  for  payment  of  damages 
was  provided  by  the  charter,  as  was  the  fact 
in  the  city's  charter,  that  remedy  must  be  pur 
sued,  and  the  common-law  remedy  is  excluded. 

jMud  V.  Wilmington  d  W.  B.  Co.  107  N. 
C.  73. 

Mr.  James  E«  Boyd  also  for  appellees. 

Burwell*  J,,  delivered  the  opinion  of  the 
court: 

It  is  contended  by  the  plaintijff,  fir^t,  that, 
«ven  admitting  that  the  act  of  which  she  com- 
plains (tbe  destruction  of  shade  trees  standing 
on  the  outer  edge  of  the  sidewalk  in  front  of 
her  residence,  in  the  city  of  Greensboro) 
was  done  by  the  duly  authorized  agents  of 
that  municipal  corporation,  sho  is  still  entitled 
to  recover  for  the  damage  done  to  h^r  property 
by  the  cutting  down  of  these  trees,  because  his 
honor  has  found  that  they  did  not  obstruct  the 
passage  of  persons  on  the  sidewalk,  that  the 
public  convenience  did  not  require  their  de 
struction,  and  that  the  mudhole  in  the  street, 
for  the  removing  of  which  this  act  seems  to 
have  been  done,  could  have  been  remedied 
without  cutting  them  down.  This  phase  of  the 
case  presents  for  our  consideration  this  ques- 
tion: Can  the  courts  review  the  exercise  by 
the  city  of  Greensboro  of  its  power  to  re 
pair  and  improve  its  streets,  and  remove  what 
it  considers  obstructions  therein,  and  find  and 
declare  that  certain  trees  in  the  streets  of  that 
city,  which  the  municipal  authorities  honestly 
believed  were  injurious  and  obstructive  to  the 
public,  were  in  fact  not  so.  and  upon  such 
findings,  there  being  no  allegation  of  negli- 
gence or  of  any  want  of  good  faith  on  the  part 
of  the  city,  award  damages  to  an  abutting  pro- 
prietor, the  comfort  of  whose  home  has  been 
lessened  by  the  removal  of  the  trees? 

The  street  in  which  these  trees  stood  was 
dedicated  to  public  use  as  a  street  by  those  un- 
der whom  the  plaintiff  claims  title.  Holding 
control  of  this  street  by  reason  of  its  dedication 
only,  the  city  nevertheless  has  exactly  the 
same  rights  therein,  and  responsibilities  there- 
for, as  if  it  had  been,  by  deed  of  ihe  owner, 
conveyed  to  the  corporation  for  use  for  street 
purposes,  or  had  been  condemned  and  taken 
lor  those  purposes  according  to  the  provisions 
of  the  charter;  and  the  rights  of  the  plaintiff 
therein  are  no  greater  than  if  it  had  been  so 
conveyed,  or  so  condemned  and  taken.  Now, 
the  responsibilities  thnt  counties  and  townships 
assume,  or  are  put  under  by  the  law,  in  rela 
tion  to  their  highways,  is  very  different  from 
those  of  cities  and  towns  in  relation  to  their 
streets.  It  is  required  that  roads  shall  be  kept 
in  repair,  and  certain  individuals  upon  whom 
is  cast,  in  one  way  or  another,  the  buraen  of 
seeine^  that  these  repairs  are  made,  can  be  in- 
dicted for  failing  to  perform  this  duty;  but  the 
municipHlitv  (cuuniy  or  township)  is  not  held 
liable  for  dnmnges  that  may  result  from  the 
road's  being  out  of  order,  or  obstructed.  Cities 
and  towns,  however,  are  held  to  strict  pecuni 
ary  accountability  for  the  condition  of  thtir 
streets.  They  are  not  political  divisions  of  the 
state,  mnde  by  it  for  convenience  in  its  .covern- 
ment  of  ihe  whole,  but  are  corporations  chart- 
ered, presumably,  at  the  request  of  the  inbabl- 
tantfl,  and  granted  privileges  and  charged  with 
correspondmg  responsibilities.  Among  the 
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very  gravest  of  the  pecuniary  responsibilities 
that  the  law  imposes  on  cities  and  towns  is 
liability  for  damag^es  to  persons  and  property, 
caused  by  a  defective  or  improperly  obstructed 
street.  Bvneh  v.  Ekfenton,  90  N.  C.  431: 
W/iite  v.  Chowan  Comra.  Id.  487,  47  Am  Kepu 
634  Hence  it  is  that  the  law  |;ives  to  all  such 
corporations  an  almost  absolute  discretion  in 
the  maintenance  of  their  streets;  considering,  it 
seems,  as  is  most  reasonable,  that  wide  discre- 
tion as  to  the  manner  of  performance  should 
be  conferred  where  lesponMbility  for  improper 
performance  is  so  heavily  laid.  An  illustra- 
tion of  this  is  the  provision  of  the  Code  (sec 
8^08)  that  the  commissioners  of  towns  ".«hall 
provide  for  keeping  in  proper  repair  the  streets 
and  bridges  of  the  town  in  the  manner  and  to 
the  extent  they  may  deem  best."  We  think 
that  under  its  charter,  and  under  the  general 
law  of  the  state  (2  Code,  chap.  62),  the  city  of 
Greensboro  was  clothed  with  such  discre- 
tion in  the  control  and  improvement  of  its 
streets;  and  if  damage  come  to  the  plaintiff  by 
reason  of  acts  done  by  it,  neither  negligently 
nor  maliciously  and  wantonlv,  but  in  good 
faith,  in  the  careful  exercise  of  that  discretion, 
it  is  damnum  absque  injuria.  Smith  v.  Wash- 
ington, 61  U.  8.  20  How.  135,  15  L.  ed.  858; 
Bruffh  V.  (Uirhondale^  78  IlL  74;  Pontiacv. Gar- 
ter, 32  Mith.  164. 

It  IS  not  to  be  denied  that  the  abutting  pro- 
prietor has  rights  as  an  individual  in  the  street 
in  his  front,  as  contraiistiniruished  from  his 
rights  therein  as  a  member  of  the  corrorarion, 
or  one  of  the  public.  The  trees  standing  in  the 
street  along  the  sidewalk  are,  in  a  restricted 
sense,  his  trees.  If  they  are  cut  or  injured  by 
an  individual  who  has  no  authority  from  the 
city  to  cut  or  remove  them,  he  may  recover 
dnmages  of  such  individual.  His  propertv  in 
them  is  such  that  the  law  will  protect  it  from 
the  act  of  such  a  wrongdoer  and  trespasser. 
Blm  V.  Baa,  99  Alass.  697,  and  Qrates  v.  Shai- 
tuck,  35  N.  H.  257, 69  Am.  Dec.  536,  are  illus- 
trations of  this  principle.  In  the  former  ca'«e, 
the  court,  speakine  of  the  injury  done  by  de- 
fendant to  the  trees  in  the  street  in  fiontof 
plaintiff's  lot,. said:  *'If  the  defendant  thought 
they  were  a  nuisance,  he  uii^rht  have  com- 
plained to  the  selectmen,  and  it  was  for  them 
to  decide  the  question  whether  they  should  I* 
removed.  .  .  .  The  defendant  bad  no 
authority  to  remove  them,  nor  were  the  jury 
authorized  to  decide  the  question  whether  they 
ought  to  remain."  And  thus  that  authority 
seems  abundantly  to  sustain  the  position  that 
it  is  not  for  a  court  and  Jury  to  review  the 
conduct  of  the  proper  munidpal  auihorilic3 
in  such  a  matter  as  that  now  under  considera- 
tion. In  Barnes  v.  District  of  Columbi't,  91 U. 
S.  540.  23  L.  ed.  440,  it  is  said:  *'Tbe  authod- 
ties  state,  and  our  own  knowledge  is  to  the 
effect,  that  the  care  and  superintendence  of 
streets,  allevs,  and  highways,  the  regulation  of 
grades,  andi  the  opening  of  new  and  the  clos- 
ing of  old  streets,  are  peculiarly  municir«l 
duties.  No  other  power  can  so  wisely  and 
Judiciouslv  control  this  subject  as  the  author- 
ity of  the  immediate  locality  where  the  work 
is  to  be  done." 

The  wisdom  of  this  rule  is  well  illustrated  by 
this  action.  Complaints  were  made,  it  seems, 
by  citizens,  that  these  trees  were  injurious  to 
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the  public  way,  and  in  their  effects,  perha^, 
to  the  public  health.  The  proper  authorities 
-of  the  city,  clothed  with  the  power  to  repair 
the  streets  and  protect  the  public  health.listeoed 
to  these  complaints,  and  in  the  exercise  of 
their  best  ludgmeot.  so  far  as  appears,  decided 
that  the  interest  of  the  community  required 
their  removal.  The  proposition  of  the  plain- 
tiff is  that  a  jur^  shall  Judge  of  the  correctness 
of  this  conclusion,  and  if  they  find  that  the 
officiids  committed  what  they  think  was  an 
error,  they  and  the  city  shall  be  mulcted  in 
damages.  '*The  maintenance  of  such  an  ac- 
tion would  transfer  to  court  and  Jury  the  dis- 
cretion which  the  law  vests  in  the  municipality; 
but  transfer  them,  not  to  be  exercised  directly 
and  finally,  but  indirectly  and  partially,  by 
the  retroactive  elTect  of  punitive  verdicts  upon 
special  complaints."  Cooley,  Const.  Lim. 
6th  ed.  256.  Phiffft  v.  (hx,  21  Ohio  St. 
1M8,  8  Am.  Rep.  68,  which  plaintiff's  coun- 
fld  cited  in  their  brief,  related  to  a  county 
road,  and  the  alleged  wrongful  cutting  of 
plaintiff's  hedge  was  done  by  a  private  citi- 
jBen.  So  it  has  no  application,  we  think, 
to  this  case,  and  belongs  to  the  same  class 
<A  decisions  as  Grates  v.  Shatiuck,  and 
SUu  y.  Baa,  supra;  BUU  v.  BrUenap,  86 
Iowa,  6B8  (also  cited),  relates  to  the  cutting 
down  of  trees  standing  in  a  highway  in  the 
country,  and  the  action  was  to  restrain  the  su- 
pervisor of  the  road.  In  Eterett  v.  Council 
Bluffs,  46  Iowa,  66  (also  relied  on  by  plaintiff), 
which  was  a  suit  to  enjoin  the  defendant  from 
cattinff  down  certain  shade  trees  in  front  of 
plaintiff's  lot,  the  petition  alleged  that  the 
trees  were  "perfectly  safe  and  sound,  and  af- 
forded no  obstruction  to  the  free  use  of  the 
street  and  sidewalk,"  and  stated  reasons  why 
they  should  not  be  removed.  The  defendant 
made  no  answer,  and,  as  the  court  said,  the 
allegations  of  the  petition  were  taken  as  true; 
and  so  it  appeared,  by  the  admission  of  the  de- 
fendant, that  its  ofScers  were  about  to  do,  un- 
der its  orders,  a  wrong  to  the  plaintiff,  which, 
because  it  conceded  that  the  public  interest  did 
not  in  any  way  require  it  to  be  done,  would  be 
wanton  and  unnecessary.  We  think  that  case 
la  clearly  distinguishable  from  the  one  now  un- 
der consideration.  The  principles  which  srov- 
em  in  this  matter  are  well  stated  in  Chase  v.  Osk- 
kosh,  81  Wis.  818, 16  L.  R.  A.  653,— an  action 
for  damages  for  cutting  down  shade  trees,  very 
similar  to  the  one  we  are  considering, — from 
which  we  make  the  following  quotation:  "The 
right  of  the  public  to  the  use  of  the  street  for 
the  purposes  of  travel  extends  to  the  portion 
flet  apart  and  used  for  sidewalks,  as  well  as  to 
the  way  for  carriages,  wasrons,  etc.,  and,  in 
abort,  to  the  entire  width  of  the  street  upon 
which  the  land  of  the  lot  owner  abuts.  As 
Wiinst  the  lot  owner,  the  city,  as  trustee  of 
the  public  use,  has  an  undoubted  right,  when- 
^eyer  its  authorities  see  fit,  to  open,  and  fit  for 
nse  and  travel,  the  street  over  which  the  public 
casement  extends,  to  the  entire  width;  and 
whether  ft  wiU  so  open  and  improve  it,  or 
whether  it  should  be  opened  or  improved,  is  a 
matter  of  discretion,  to  be  determined  by  the 
public  authorities  to  whom  the  charge  ana  con- 
trol of  the  public  interests  in  and  over  such 
«aflements  are  committed.  With  this  discre- 
tion of  the  aathoritles,  courts  cannot  ordinarily 
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interfere,  upon  the  complaint  of  the  lot  owner, 
so  long  as  the  easement  continues  to  exist. 
.  .  .  The  public  use  is  the  dominant  inter- 
est and  the  public  authorities  are  the  exclusive 
Judges  when,  and  to  what  extent,  the  streets 
shall  be  improved.  Courts  can  interfere  only 
in  cases  of  fraud  and  oppression,  constituting 
manifest  abuse  of  discretion.  It  necessarily 
follows  that,  for  the  performance  of  this  dis- 
cretionary duty  by  the  city  officers  in  a  reason- 
able ana  prudent  manner,  no  action  can  be 
maintained  against  the  citj." 

Having  shown,  as  we  think,  that  the  plaintiff 
cannot  recover  of  the  city,  we  come  to  con- 
sider her  second  proposition, — that  she  can  re- 
cover damages  of  "the  other  defendants,  King 
and  Scott,  not  as  the  servants  or  agents  of  the 
city,  but  as  independent  tortfeasors,"  a<f  it  is 
stated  in  the  bnef  of  her  counsel.  In  other 
words,  it  is  proposed  that  the  cause  of  action, 
as  against  the  city,  shall  be  abandoned,  and 
the  cause  proceed  against  the  other  defendants, 
upon  the  theory  that  they  bad  no  authority 
from  the  city  to  do  the  act  complained  of.  W'e 
think  the  power  given  to  the  city  over  the 
streets  could  be  delegated  to  a  street  committee 
composed  of  members  of  the  board  of  alder- 
men, as  this  one  was:  that  this  action  was  the 
action  of  that  committee,  and  therefore  of  the 
city;  and  that  Just  as  these  individuals  would 
have  been  answerable  in  damages  to  the  plain- 
tiffs, if  the  act  had  been  beyond  the  power  of 
the  municipality,  so  they  are  not  liable  If  the 
act  was  within  those  powers.  All  went  to 
show  that  the  individual  defendants  were  act- 
ing as  agents  and  officers  of  the  city.  They  so 
assert.  The  city  so  insists,  and  distinctly  rati- 
fies their  act.  Therefore,  as  the  ciiy  has  done 
no  legal  wrong,  neither  have  they. 

Affirmed, 

Avery,  J.  dissenting: 

It  is  always  safe  to  recur  to  fundamental 
principles.  It  is  perilous  to  refrain  from  going 
to  the  fountain  head,  where  the  controversy 
arises  out  of  an  attempt  of  a  public  agency  to 
use  or  destroy,  without  compensation,  what  is 
claimed  to  be  private  property.  The  very 
question  involved  in  the  case  at  bar  is.  What 
are  the  rights,  respectively,  of  the  servient  and 
dominant  owners,— the  town  and  the  abutting 
proprietor  in  a  street, — what  passed  to  the  puf 
lie  with  the  easement,  and  what  residuary  in- 
terest remained  in  the  owner  after  the  appro- 
priation by  the  municipality  for  corporate 
purposes?  The  taking  of  pnvate  property  for 
a  public  highway,  like  any  other  exercise  of 
the  right  of  eminent  domain,  can  be  Justified 
only  on  the  ground  of  public  necessity, — that 
it  is  essential  in  order  to  subserve  the  conven- 
ience or  promote  the  prosperity  of  the  great 
body  of  people,  comprehended  under  the  gen- 
eral designation  of  the  ''public,"  to  give  them 
the  use  of  it  for  certain  specified  purposes. 
Cooley,  Const.  Lim.  648.  Where  an  easement 
is  acquired,  whether  by  grant,  dedication,  or 
condemnation,  nothing  more  passes  to  the  pub- 
lic than  the  power  to  use  the  land  strictly  in 
furtherance  of  the  objects  for  which  the  legis- 
lature authorized  its  appropriation.  £xcept 
in  so  far  as  his  right  of  enjoyment  is  restricted 
by  the  inhibition  against  his  interference  with 
its  use  for  the  particular  public  purposes,  all 
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of  tbe  rights  of  ownership  are  still  retained  hy 
the  bolder  of  the  servient  tenement  Tbe  other 
estate  dominates  and  overshadows  his  right 
only  so  far  as  is  necessary  to  subserve  tbe  ends 
for  which  its  privilege  has  been  granted.  Tbe 
residuary  rights  of  the  abutting  owner  in  a 
street  are  somewhat  more  restricted  than  those 
of  an  adjacent  proprietor  in  a  public  road,  be 
cause,  in  contemplation  of  law,  the  damages 
for  the  taking  are  measured  by  tbe  extent  of 
the  public  use,  and  the  consequent  limitation 
of  private  enjoyment  by  the  servient  owner. 

I  may  safely  lay  it  down  as  a  general  propo- 
sition that,  when  the  legislature  permits  pri- 
vate property  to  be  taken  by  a  public  or  quasi 
public  corporation,  tbe  state  intends  that  it 
shall  be  appropriated  only  for  corporate  pur- 
poses.— such  uses  as  may  be  necessary  in  order 
to  enable  tbe  public  agency  to  perform  its  du- 
ties to  the  state,  and  enjoy  tbe  compensatory 
privileges  granted  to  it.  Whatever  rights  of 
property  in  streets  do  not  pass,  from  tbe  very 
nature  of  a  municipality,  as  necessary  to  the 
discbarge  of  its  public  functions,  or  as  insep- 
arable incidents  to  tbe  franchise  granted,  re- 
main in  tbe  abutting  proprietor,  reserved  by 
implication  of  law  for  Lis  benefit,  whether  the 
city  or  town  has  acquired  tbe  fee  or  an  ease- 
ment, either  by  grant,  dedication,  or  condem- 
nation, and  wbetber  tbe  line  of  such  abutting 
owner  extends  to  tbe  margin  or  middle  of  tbe 
street.  The  abutting  proprietors  have  a  qual- 
ified property  in  a  street,  which  entitles  them 
to  make  *'an^  beneficial  use  of  the  soil  of  such 
highway  which  is  consistent  with  tbe  prior 
and  paramount  rights  of  tbe  public  therein  for 
street  purposes  proper."  2  Dill.  Mun.  Corp. 
§  656ft.  ''If  they  own  tbe  fee  to  the  center 
line  of  the  streets,"  says  Jtidge  Dillon,  "their 
rights  therein  aie  legal  in  their  nature.  It 
they  own  tbe  fee  to  tbe  line  of  the  streets,  their 
rights  in  the  street  are  in  the  nature  of  equita- 
ble easements  in  fee.  but,  in  extent,  are  sub- 
siantially  the  same  as  when  the  fee  is  in  them, 
subject  to  public  use."  Id.  §^  661,  668,  664; 
Blins  V.  Ball,  99  Mass.  697.  <*Wbere  one's 
land  is  bounded  on  a  public  highway,"  says 
Judge  Cooley  in  his  work  on  Torts  (page  818), 
'*ii  presumptively  extends,  not  to  the  outer 
line,  but  tf>  the  middle  of  the  road;  and  his  su- 
preme dominion  embraces  tbe  whole,  qualified 
only  by  tbe  public  easement."  In  this  respect 
there  is  a  striking  analogy  between  abutting 
and  riparian  owners  of  tbe  fee,  in  that  a  certain 
incidental,  qualified  property  attaches  in  the 
highway,  wbetber  it  be  a  public  road  or  navi- 
gable water.  Bond  v.  Wool,  107  N.  0.  189; 
Yates  V.  Milwaukee,  77  U.  8.  10  Wall.  497,  19 
L.  ed.  984.  The  street  consists  of  the  carriage 
way  and  sidewalk,  the  enjoyment  and  use  of 
both  of  which  are  recognized  bj  the  courts  as 
the  right  of  the  abutting  proprietor,  of  which 
he  cannot  be  deprived  by  the  municipality,  or 
even  b^  the  legislature,  without  his  consent, 
and  without  adequate  compensation.  Moose 
V.  Caraon,  104  N.  C.  481.  7  L.  R  A.  648;  State 
Y.  Broum,  109  N.  C.  805.  A  municipal  cor- 
poration, though  authorized  by  statute  to 
widen  streets,  can  do  so  only  where  some  mode 
of  a.«certaining  tbe  damage  done  by  taking  ad- 
ditional land,  and  of  enforcing  its  payment  is 
prescribed  by  law,  and  pursued  by  tbe  corpora- 
tion. On  the  other  hand,  a  city  or  town  has 
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no  right  to  sell  a  portion  of  a  strset  in  front  of 
an  abutting  owner,  or  to  diminish  its  width  in 
any  way,  without  compensation,  and  con- 
trary to  his  wishes.  Moose  v.  Carson,  snpra. 
It  beine  conceded  that  the  abutting  owner  hat 
a  qualified  property  in  tbe  street  on  his  front, 
the  only  safe  criterion  by  which  to  test  ihe  jus- 
tice of  a  claim  to  an^p*  specified  right  is  the 
consistency  or  inconsistency  of  its  exercise 
with  the  use  of  the  highway  by  the  munici- 
pality for  corporate  purposes.  The  original 
owner  of  the  soil  surrenders  his  absolute  prop- 
erty in  bis  frontage  for  a  qualified  one,  in  fidt 
contemplation  of  the  authority  of  the  corpora- 
tion, whenever  it  may  become  necessary,  for 
{)ublic  purposes  either  to  elevate  or  lower  the 
evel  of  the  street,  though  he  may  suffer  some 
inconvenience  from  any  alteration  of  the  grade; 
and  consequently  it  is  supposed  that  such  dam- 
age was  considered  when  tbe  cost  of  tbe  ease- 
ment was  estimated  and  paid,  or  that  a  donation 
was  made,  subject  to  the  contingency  of  suf- 
fering such  loss.  Guided  by  the  principle 
stated,  this  court  held  that,  for  loss  caused  by 
excavation  on  embankments  made  in  changing 
the  grade  of  a  street,  tbe  abutting  owner  could 
not  recover,  unless  the  injury  was  directly  due 
to  want  of  skill  or  negligence  in  the  excavation 
of  the  work.  Meares  v.  Wilmington  Comrs. 
81  N.  C.  78,  49  Am.  Dec.  412;  Wright  v.  Wit- 
mington,  92  N.  C.  166.  In  such  cases  it  was 
considered  that  the  alteration  in  the  highway 
was  not  a  new  taking,  but  a  use  of  it  that  was 
in  contemplation  atthe  time  when  the  ease- 
men  t  passed  to  the  public.  Cooley,  Ck>nst.  Lim. 
p.  671;  2  Dill.  Mun.  Corp.  §  992,  and  note. 
Even  this  rule,  however,  has  proven  so  oppres- 
sive in  practice  as  to  lead,  in  some  of  the 
states,  to  the  enactment  of  statutes  and  the 
amendment  of  constitutions  so  as  to  create  a 
liability  as  for  an  original  taking,  when  there  is 
a  change  of  grade,  such  that  damage  ensues  to 
an  adjacent  proprietor.  Lewis,  Em.  Dom. 
chap.  8,  especially  section  221.  * *Tbe  public," 
says  Mr.  Lewis,  ^'acquire  no  right  in  the  use 
of  springs  in  tbe  highway,  and  cannot  divert 
them  for  the  purpose  of  making  a  public  wa- 
tering place.  The  owner  of  the  fee  cannot 
change  the  location  of  the  road  where  it  crosses 
his  land.  He  may  deposit  materials  on  the 
surface  of  the  way,  plant  shade  or  ornamental 
trees  therein,  set  hitching  posts,  etc.  .  .  . 
The  public  cannot  place  structures  on  the  soil 
which  have  no  connection  with  its  use  as  a 
highway."  Lewis.  Em.  Dom.  p.  769;  Deaton 
V.  Polk  Oounty,  9  Iowa.  594  "Subject  to  the 
paramount  right  of  the  public,  the  rights  of 
the  owner  of  the  fee  remain  the  same  as 
though  the  public  easement  did  not  exist 
.  •  .  As  against  tbe  public,  he  may  make 
any  use  of  the  land  which  does  not  interfere 
with  the  use  and  enjoyment  of  the  same  as 
a  highway."  Lewis,  Em.  Dom.  p.  758.  ^  589. 
The  learned  author  claims  for  the  owner 
of  the  fee  the  right  to  plant  trees  in  the 
highway,  both  for  shade  and  ornament;  and 
it  cannot  be  denied  that  he  acquires  a  quali- 
fied property  in  tbe  fruit  of  his  labors,  when 
they  grow  so  as  to  subserve  his  purpose. 
It  is  conceded  to  be  the  law  in  Kortb  Caro- 
lina that  such  shade  trees  can  be  cut  down 
by  a  city  when  the  grade  is  changed,  because 
they  are  planted  in  contemplation  of  the  prio 
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elple  that  the  power  to  grade  is  a  coDtinQing 
one,  aad  that,  "of  the  necessity  or  expediency 
of  its  exercise,  the  goveraiog  body  of  the  cor- 
poration, and  not  the  courts,  is  the  judge."  3 
Dill.  Mun.  Corp.  g  686,  and  note.  But  though 
a  tree  be  planted  subject  to  the  ri^bt  of  the 
city  to  destroy  it,  m  the  exercise  of  this 
continniofT  power  to  improve  its  streets,  it  is 
Devertbeless  the  property  of  the  owner  of 
the  fee;  and,  when  no  chance  of  grade  is  or- 
dered, the  governing  authorities  of  tbe  town 
have  the  ri^ht  to  remove  it  only  on  the  ground 
that  it  obsiracta  the  highway,  and  is  therefore 
a  public  nuisance,  or  after  condemnation,  and 
tbe  payment  of  compensation  ascertained  in  a 
mcle  pointed  out  by  law: 

Mr.  Wood,  in  his  work  on  Nuisance  (sec. 
294t,  not  only  agrees  with  such  other  able  and 
discriminating  text-writers  as  Judge  Dillon,  in 
declaring  that  the  adjacent  owner  has  a  prop- 
erty in  trees  planted  in  his  front,  butraaintain- 
ing  thst  the  municipal  authorities  are  respon- 
sible if  tbey  deal  with  them  as  nuisances, when 
in  fact  tbey  do  not  interfere  with  tbe  ordinary 
use  of  tbe  streets  and  sidewalks.  He  savs 
*'8bade  trees  set  in  a  street  or  highway  witli- 
out  authority  of  law,  which  in  any  measure 
obstruct  travel,  are  a  nuisance.  But  tbey 
can  be  removed  only  by  tbe  owner  or  the  pub- 
lic authorities,  and,  if  they  [the  public  author- 
ities] remove  them  when  they  do  not  obstruct 
travel,  they  are  liable  to  the  owner  in  damages 
therefor."  See  also  Clark  v.  Datso,  84  Mich. 
86.  If  damage  can  be  recovered,  it  must,  ex 
necessitate,  be  assessed  bv  a  jury,  since  it  will 
not  be  contended  that  it  is  a  taking  in  the  ex- 
ercise of  the  right  of  eminent  domain,  for 
which  tbe  law  provides  any  other  mode  of  fix- 
ing the  compensation.  Thus,  we  find  that  all 
of  tbe  leading  text  writers  concur  in  construing 
the  decisions  which  I  cite  to  sustain  my  view, 
and  to  have  settled  the  principles  in  this  coun- 
try, generally,  that  a  shade  tree  is  the  property 
of  the  abutting  owner,  which  cannot  be  de- 
stroyed, as  a  nuisance,  unless  it  hinders  the 
free  use  of  the  highway  by  the  pnblic,  and 
where  it  is  not  an  obstruction  the  owner  may 
recover  damages  of  tbe  authorities  of  a  city 
for  its  wrongful  removal.  In  treating  of  the 
power  to  prevent  and  abate  nuisances.  Judffe 
Dillon  says:  **This  authority,  and  its  sum- 
mary exercise,  may  be  constitutionally  con- 
ferred on  the  incorporated  place,  and  it  author- 
izes its  counsel  to  act  upon  that  which  comes 
within  the  legal  notion  of  a  nuisance;  but  such 
power,  conveyed  in  general  terms,  cannot  be 
taken  to  authorize  the  extrajudicial  condemna- 
tion and  destruction  of  that,  as  a  nuisance, 
which,  in  its  nature,  situation,  or  use,  is  not 
such.  ...  It  is  a  doctrine  not  to  be  tolerated 
in  this  country  that  a  municipal  corporation, 
without  any  general  laws  of  the  city  or  of  the 
state,  within  which  a  given  structure  can  be 
shown  to  be  a  nuisance,  can,  by  the  mere  de- 
claration that  it  is  one,  subject  it  to  removal 
by  any  person  supposed  to  be  aggrieved,  or 
even  by  the  city  itself."  1  Dill.  Mun.  Corp. 
§  874:  Everett  v.  Counca  Bluffs,  46  Iowa,  66: 
Tates  V.  Milwaukee,  77  U.  S.  10  Wall.  498,  19 
L.  ed.  984;  State  v.  Jersey  City,  29  N.  J.  L. 
170:  Cooley,  Const.  Lim.  242,  741,  note;  State 
V.  Mott,  61  Md.  297,  48  Am.  Rep.  105;  Ward 
T.  Little  Bock,  41  Ark.  626,  48  Am.  Rep.  46; 
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Northwestern  Fertiliginff  Oo.  v.  Hyde  Park^  70 
111.  684;  Horr  &  Bemis.  Mun.  Ord.  %  252. 

If  the  destruction  of  the  trees,  complained 
of,  is  to  be  imputed  to  the  defendants,  it  is  not 
contended  that  there  was  any  other  law  au- 
thorizing the  act  than  the  general  authority  to 
prevent  nuisances.  Whether  a  ctty  acts,  in 
such  a  case  as  this,  under  the  general  power  to 
abate  nuisances,  or  under  special  authority  to 
remove  obstructions,  the  rule  is  the  same. 
'^Power  to  a  city,  by  its  charter,  to  regulate 
tbe  use  of  streets  and  alleys,  and  to  prevent 
and  remove  obstructions  from  them,  contem-  . 
plates  the  preservation  of  actual  ways  against 
nuisances  which  interfere  with  their  accus- 
tomed use,  and  until  they  have  become  actu- 
ally open  obstructions  thereon,  under  a  claim 
of  title  apparent  on  the  face  of  the  prosecution, 
cannot  be  punished  under  an  ordinance  in  the 
municipal  tribunal,  but  the  rights  of  the  par- 
ties must  be  determined  in  the  public  courts." 
2  Dill.  Mun.  Corp.  p.  809,  §  680,  and  note; 
Jackson  V.  Beople,  9  Mich.  Ill,  77  Am.  Dea 
491;  Phifer  v.  Ow.  81  Ohio  St.  248,  8  Am. 
Rep.  58.  While,  in  the  exercise  of  tbe  con- 
tinuincr  authority  to  raise  or  lower  the  grade 
of  streets,  the  law  requires  of  the  city  only 
good  faitb,  care,  and  skill,  tbe  arbitrary  de- 
struction of  property,  or  what  is  eouivalent  to 
its  confiscation,  cannot  be  justined  on  the 
ground  that  tbe  act  was  done  under  the  honest 
belief  that  it  was  a  lawful  abatement  of  a 
nuisance,  because  it  obstructed  the  highway. 
If  the  tree  was  property,  and  was  not  planted 
in  contemplation  of  legtd  authority  in  the  city, 
express  or  implied,  to  cut  it  down  at  will,  but 
only  in  view  of  the  possibility  of  its  destruc- 
tion as  a  nuisance,  then,  unquestionably,  the 
plaintiff  would  have  the  right  to  have  any  dis- 
puted facts,  such  as  the  question  where  the 
tree  was  standing,  tried  by  a  jury,  with  in- 
struction from  the  court  as  to  what  constituted 
nuisance  such  as  the  city  might  summarily 
abate.  GkHxi  faith  will  not  protect  an  officer 
who  commits  a  trespass  without  the  color  of 
authority,  and  thtreby  leave  remediless  one 
whose  property  is  destroyed  without  reason  or 
necessity.  Elliott,  Roads  A  Streets,  p.  521. 
An  obstruction  is  defined  as  "anything, which, 
without  reasonable  necessity,  impedes  the  use 
of  tbe  streets  for  lawful  purposes."  Horr  & 
Bemis,  Mun.  Ord.  §  280.  '*Wben  adjacent 
owners  retain  the  fee  in  the  streets,  the  corpo- 
ration has  no  right  to  destroy  the  trees,  unless 
they  grow  within  the  street,  or  so  as  to  ob- 
struct traffic."  Id.  §  229;  Bliss  v.  BaU,  99 
Mass.  597;  White  v.  Godfrey,  97  Mass.  472; 
Tainter  v.  Morristown,  19  N.  J.  Eq.  46;  Cross 
v.  Morristown,  18  N.  J.  Eq.  818;  BiUs  v.  Bel- 
knap, 86  Iowa,  588;  Everett  v.  Council  Bluffs^ 
supra.  Whether  trees  in  a  public  highway 
are  a  public  nuisance  "ia  a  question  of  fact  for 
the  jury."  in  all  cases.  Phifer y.  Cox,  21  Ohio 
St.  248, 8  Am.  Rep.  58.  If  an  overseer  cuts 
down  a  tree  which  does  not  obstruct  or  inter- 
fere with  the  public  use  of  the  road,  he  is  a 
trespasser,  and,  if  he  does  so  maliciously,  la 
liable  to  exemplary  damages.  Winter  v.  Peter- 
son.  24  N.  J.  L.  524,  61  Am.  Dec.  678. 

The  case  of  Chase  v.  Osiil^'i,  81  Wis.  818. 
15  L.  R.  A.  658,  may  appear  upon  first  view 
of  it,  to  be  in  conflict  with  the  general  current 
of  authority,  and  with  the  cases  we  havedted. 
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some  of  whlcl)  are  collated  in  a  note  appended 
to  it;  but,  upon  a  closer  examinaiion,  it  will 
appear  that  the  opinion  rests  upon  tbe  ground 
that  tbe  common  council  are,  by  special  pro- 
visions of  the  cbarter,  to  "protect  the  streets 
from  any  encroacbment  or  injury,"  and  "to 
prevent,  probibit,  and  cause  tbe  removal  of  all 
obAtructions  in  and  upon  all  streets  in  said 
city."  Tbe  charter  of  tbe  city  of  Greensboro 
provides  for  condemnation  ox  property  for 
the  purpose  of  changing  or  widening  the 
streets  already  inexisteoce,  and  laving  out  new 
ones,  but  we  find  no  special  warrant  for  as- 
suming tbe  iudicial  function  of  decNring  any 
obstruction  in  tbe  whole  street  a  nuisance.  If 
the  legislature  bad  constituted  the  mayor  and 
commissioners,  or  the  street  committee  selected 
by  them,  a  special  court,  and  bad  empowen'd 
Ibem  to  remove  obstructions  which,  in  their 
iudgment,  were  nuisances,  we  would  still  have 
been  compelled  to  meet  tbe  question  whether 
the  legislature  could  in  that  indirect  way 
•1  )the  the  officers  of  a  municipality  with  the 
authority  to  destroy  such  private  property,  and 
deprive  the  suflFerer  of  tbe  right  to  "tbe  ancient 
mode  of  trial  by  Jury,"  guaranteed  to  him,  *'in 
all  controversies  respecting  property,"  by  tbe 
constitution  (art.  1,  ^  1),  unless  tbe  trees  bad 
been  planted  in  contemplation  of  an  express 
power  conferred  upon  the  town  council  to  clear 
all  parts  of  the  streets  of  trees.  This  mve 
question  does  not  arise  in  this  case,  and  the 
diacussion  of  it  la  therefore  unnecessary. 
When  the  point  shall  be  properly  presented,  it 
will  be  necessary  to  determine  whether  the 
legislature  can  dispense  with  tbe  right  of  trial 
by  Jury  in  any  case  Involving  the  title  to  prop- 
erty, when  the  litigant  could  have  claimed  it 
under  tbe  ancient  common  law. 

It  seems  that  in  tbe  recent  case  of  Q  Connor 
T.  Telephone  Co.,  18  Can.  L.  T.  886,  tbe  appel- 
late  court  of  Nova  Scotia  has  held  that  the 
rights  of  tbe  abutting  owner  of  the  fee  on  a 
ttreet  extended  to  the  middle  of  the  highway, 
in  his  front,  and  that  he  bad  a  property  in  or- 
namental shade  trees  in  tbe  street,  in  bis  front, 
and  could  maintain  an  action  against  a  tele- 
phone company  for  damages  (to  be  assessed, 
of  course,  by  a  jury)  for  mutilating  such  trees. 
Bays  Lawson  (Rights,  Rem.  &  Pr.  vol.  8, 
p.  1758):  "Adjacent  land  owners  may  lawfully 
use  the  space  between  the  carriage  path  and 
sidewalks  for  tbe  growing  of  trees  for  orna- 
ment or  use.  Trees  thus  situated  are  in  no 
flense  nuisances,  but  private  property."  But 
the  right  of  property  stands  upon  the  more 
substantial  ground  of  inexorable  reason,  since 
the  city  does  not  appropriate  tbe  space  between 
the  sidewalk  and  tbe  street  for  corporate  pur- 
poses, and  the  residuary  right  of  the  owner  of 
the  fee  empowers  him  to  use  it.  Even  where 
the  right  is  in  the  dominant  owner  to  extend 
Its  actual  dominion,  if  it  become  necessary,  no 
such  summary  destruction  without  reason  is 
permitted.  Where  the  fee  is  condemned  for  a 
railway  for  a  distance  of  100  feet  on  either  side 
of  tbe  track,  while  tbe  corporation  may  build 
an  additional  track,  if  requisite  for  the  trans- 
action of  its  business,  at  any  time  during  the 
period  of  its  corporate  existence,  or  may  erect 
structures  for  corporate  purposes  upon  the 
land  appropriated,  yet  if  the  adjacent  owner 
plant  and  raise  com  within  the  limit  of  100 
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feet,  but  not  upon  tbe  portion  of  tbe  way  ae> 
tually  occupied  by  the  company,  tbe  law  nei- 
ther imposes  the  duty,  nor  confers  tbe  power, 
on  tbe  latter,  to  cut  aown  such  com,  as  a  nui- 
sance, because  it  may  obstruct  tbe  view  of  tbe 
engineer,  and  prevent  him  from  seeing  cattle 
approaching  tbe  line  of  railway.  Ward  v. 
Wilmington  dk  W.B.Co.  100  N.  C.  858.  118 
N.  C.  566. 

On  tbe  other  band,  tbe  corporation  may,  ia 
that  case^  remove  trees,  liecause  that  is  author- 
ized by  statute,  lest  they  become  a  nuisance, 
by  falling  upon  tbe  track.    But  tbe  facts  are 
found,  and  in  our  opinion  tbe  tree  was  not 
shown  to  be  a  public  nuisance,  subject  to  sum- 
mary removal  by  the  city,  but  was  the  prop- 
erty of  tbe  plaintiff,  for  tbe  willful  destruction 
of  which  an  action  for  damage  lies  against  tbe 
trespassers,  and  those  under  whose  authority 
they  may  have  acted.    There  was  no  pretense 
of  a  condemnation  for  a  public  purpose,  or  of 
authority  to  take,  if  it  was  private  property, 
other  than  in  the  mode  pointed  out  in  section 
60  of  the  charter. — upon  a  valuation  by  three 
freeholders.    There  was  no  evidence  that  tbe 
trees  were  unsound,  so  as  to  endanger  the  safety 
of  travelers  on  the  highway,  and  there  was  no 
provision  of  law.  in  or  out  of  the  charter,  au- 
thorizing tbe  cutting  down  of  treea  located  on 
tbe  margin  of  the  sidewalks,  or  at  any  point 
on  the  streets,  to  avert  danger  to  the  publia 
Tbe  authority  to  make  improvements,  given  in 
a  charter,  like  that  to  widen  tbe  streets,  was 
coupled  with  the  condition  that  commissioners 
should  be  appointed  to  assess  any  damage  that 
might  be  caused  by  the  changes  made.    In 
tbe  case  at  bar  the  court  found  as  a  fact  that 
the  treea  did  not  obstruct  tbe  sidewalk,  and. 
in  effect,  that  they  were  not  nuisances,  and. 
therefore,  that   there  was  no  authority   for 
destroying  them.    When    such    shade  trees 
neither  impede  the  passage  of  vehicles,  nor  un- 
reasonably obstruct  tbe  sidewalks,  tbe  munici- 
pal authorities  may  enact  general  ordinances 
to  protect  them,  even  against  wanton  injury  or 
destruction  by  tbe  owner,  but  are  not  empow- 
ered, by  orders  or  by  laws,  to  cause  them  to  be 
removed,  as  nuisances,  when,  in  law  and  in 
fact,  they  are  not  nuisances.    Horr  &  Bemis, 
Mun.  Ord.  ^§  252,  229;  MeCarihp  v.  Boston, 
185  Mass.  197;  Wood.  Nuisances,  ^  294.    Ao 
adjacent  owner,  notwithstanding  an  order  or 
orainance  of  municipal  authorities  authorizing 
it,  is  entitled  to  recover  damages  for  any  in- 
vasion of  his  individual  rights,  such  as  the  de- 
struction of  shade  trees  in  his  front,  when  they 
do  not  interfere  with  the  use  of  the  hii^bwav 
for  any  public  purpose  whatever.    Horr  if 
Bemis,  Mun.  Ord.  i$  7:  BHes  y.  BaU,  supra; 
Wood,  Nuisances,  §   294;  Elliott,  Roads  A 
Streets,  p.  586.    And  the  destruction  of  sbade 
and  ornamental  trees  located  in  a  public  biirh- 
way  in  front  of  the  prennises  of  tbe  abutting 
owner  has  been  held  to  be  an  irreparable  in- 
jury to  him,  and  for  that  reason  has  been  en* 
Joined,  where  their  removal  was  not  necessary 
to  the  enjoyment  of  tbe  easement  by  the  public. 
Tainter  v.  Morristown,  19  N.  J.  Eq.  46;  Crm 
y.  Morristown,  18  N.  J.  Eq.  805;  BUU  v.  Belk- 
nap, 86  Iowa.  583.     *'A8  owner  of  the  fee." 
says  Elliott  (Roads  &  Streets,  536),  "subject 
only  to  tbe  public  easement,  tbe  abutter  [who 
owns  the  fee]  has  all  the  ordinary  remedies  of 
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the  owner  of  a  freehold.  He  nay  maintalo 
trespass  against  one  who  unlawfully  cute  and 
carries  away  the  grass,  trees,  or  herbaf^e,  and 
even  against  one  who  stands  upon  the  sidewalk 
in  front  of  his  premises,  and  uses  abasive  lan- 
guage towards  biro ,  refusing  to  depart."  JState 
▼.  Davis,  80  N.  C.  851. 

If  the  shade  trees  in  front  of  the  plaintiff's 
house  were  not  a  nuisance  at  common  law,  nor 
flo  declared  by  statute,  no  ordi  Dance  or  pro- 
ceeding of  the  municipal  authorities,  or  tneir 
agents,  could  justify  their  destruction,  in  the 
face  of  the  objection  of  the  plaint ifTs  husband. 
JUaUr  V.  Burch,  82  Tex.  208, 6  Am.  Rep.  242; 
Yatfs  y.  MMankee,  supra;  1  Dill.  Mud.  Corp. 
g8  874-879,  Ewreti  v.  Council  Bluffs,  46  Iowa, 
66;  Cooley,  Const.  Lim.,  supra;  JNorihwesUm 
FsrtUixing  Co,  v.  Hyde  Park,  supra. 

The  three  oak  treed  cut  down  by  the  street 
force,  in  obedience  to  the  command  of  the  de- 
fendant's street  committeemen.  King  and  Scott, 
after  secnriog  the  approyal  of  Meodenhall,  of 
the  same  committee,  stood  at  the  outer  edge  of 
a  sidewalk  eight  feet  wide,  and  within  the  line 
of  the  curbing,  and,  being  directly  in  front  of 
the  plaijDtifT's  dwelling  hoose,  contributed  to 
the  comfort  of  its  inmates.  Tbe  space  between 
the  trees  and  the  inner  line  of  the  sidewalk  was 
not  uniform  in  width.  It  averaged  eight,  but 
was  at  no  point  less  than  seven,  feet  in  width, 
and  was  found  by  the  court  to  be  sufficiently 
wide  to  afford  "room  for  persons  to  pass  in  the 
QBual  manner  without  inconveoience."  The 
Judge  below  found,  also,  that  *'the  leayes  on 
■aia  trees  obstructed  the  rays  of  the  sua,  and 
so  shaded  the  street  as  to  cause  it  to  be  and 
continue  damp  for  a  portion  of  the  time."  The 
fluding  excludes  the  idea  that  tbe  trees  were  a 
Boisance,  in  obstructing  the  sidewalk;  and  the 
mere  fact  that  the  shade  was  so  dense  as  to 
cause  occasional  dampness  under  it  Is  not  sat- 
factory  eyidence  that  they  so  interfered  with 
the  use  of  the  street  as  to  constitute  them  a 
nuisance.  Blit^  y.  BaU,  supra.  It  is  a  matter 
of  common  obseryation  that  all  trees  which 
flubserye  tbe  purpose  of  shading  the  ground 
prevent  the  earth,  within  the  line  of  their 
Shadows,  from  becomio^  dry  so  soon  as  tbe 
furrounding  space.  And  the  commissioners 
were  not  authorized,  because  they  had  created 
a  stench  by  Ailing  a  hole  near  the  trees  with 
green  limtM,  to  declare  them  a  nuisance,  as  the 
cause  of  the  offensiye  odor,  since  the  court 
finds  that,  after  remoying  them,  the  municipal 
authorities,  by  filling  the  hole  with  stone,  put 
the  street  in  good  condition,  and  that  this  rem- 
edy could  haye  been  effectually  used  without 
molesting  the  trees  at  all.  So  far  from  show- 
ing that  the  remoyal  was  demanded  for  the 
benefit  or  conyenience  of  the  public,  the  con- 
clusion of  fact  submitted  by  tbe  court  sustains 
the  contention  of  the  plaintiff,  that,  being 
within  tbe  curbing  (but  seven  feet  or  more  from 
the  fence),  the  trees  neither  obstructed  the  side- 
walk, nor  the  twenty- three  feet  of  carriageway; 
that  the  hole  could  and  would  have  been  filled 
with  stone  or  earth;  and  that,  if  the  dampnef» 
under  the  dense  foliage  of  the  trees  made  them' 
a  nuisance,  eyery  shade  tree  that  subserves  the 
Xmrpose  of  planting  it,  if  it  casts  a  shadow  up- 
on a  highway,  would  be  liable  to  destruction 
at  the  arbitral  bidding  of  any  agent  of  a  town 
who  might  be  intrust^  with  the  duty  of  re- 
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pairing  its  streets.  Lawsou,  Bights,  Rem.  A 
Pr.  p.  1758,  g  1088.  The  statutes  which  in 
some  states  protect  such  trees  are  in  affirmance 
of  the  principle  that  the  owner  surrenders  to 
the  public  only  such  dominion  oyer  the  land 
as  he  could  not  exercise  without  interfering 
with  the  easement  of  the  public  for  use  as  a 
highway.  The  admitted  right  of  an  abutting 
owner,  under  the  common  law,  to  the  herba<re» 
and  to  sue,  or  sometimes  cause  to  be  indicted 
and  punished  criminally,  for  a  forcible  trespass 
committed  on  the  highway  in  his  front,  is  an 
illustration  of  this  well-(^i>iHblished  principle. 

It  is  urged,  however,  on  behalf  of  the  citj  of 
Greensboro,  that  it  canoot  be  held  answer- 
able for  the  trespass  committed  under  tbe 
direction  of  the  defendants  Eiog  and  Scott,  he- 
cause  it  appears  that  '*no  action  was  taken,  or 
order  made,  by  tbe  board  of  aldermen,  in  re- 
spect to  tbe  remoyal  of  the  trees,  nor  was  any 
report  made  by  tbe  street  committee  to  the  said 
bo  ird  with  regard  to  their  action  in  the  prem- 
ises." It  was  provided  in  section  12,  chapter 
1,  of  the  City  Ordinames.  that  a  number  of 
committees,  composed  of  four  aldermen  each, 
should  be  appointed  from  the  member?  of  the 
board  to  take  charge  of  certain  departments  of 
the  municipal  government;  and  amoni;  them 
was  that  composed  of  defendants  King  and 
Scott,  and  Aldermen  Glenn  and  Mendenhall, 
who,  by  the  terms  of  the  next  section,  were  in- 
trusted with  tbe  "control  and  supervision  of 
all  matters  relating  to  the  stieets,  sidewalks, 
and  pumps  of  the  city,"  etc.  This  appoint- 
ment, without  any  further  recoenition  of  their 
acts,  constituted  King  and  Scott  the  agents  of 
the  city  for  the  superyision  of  the  streets,  and 
all  that  could  be  done  for  the  improvement  and 
reparation  of  them.  2  Dill.  Mun.  Corp.  079 
(777).  "Towns,  counties,  villages,  and  cities 
must  respond  for  such  torts  of  their  officers, 
agents,  and  senrants  as  haye  been  suffered  or 
committed  by  corporate  authority."  Cooley, 
Torts,  p.  122.  As  agents,  the  relation  of  the 
members  of  the  committee  to  the  town  was 
legally  the  same  as  that  of  any  servant  to  his 
master;  and  the  responsibility  of  the  munici- 
pality, as  superior,  is  likewise  goyerned  by  the 
rules  applicable  to  such  relation.  Where  a 
trespass  is  committed  in  the  course  of  the  em- 
ployment of  an  agent  or  a  servant,  and  is  in- 
tended and  believed  by  the  trespasser  to  operate 
for  the  benefit  of  his  superior,  though  it  may 
be  willful,  such  superior  is  none  the  less 
answerable  for  damages.  1  Shearm.  &  Redf . 
Neg,  §  151;  Cooley,  Torts,  p.  586;  4  Am.  <& 
Eng.  Encyclop.  Law,  pp.  252,  253,  note  1; 
Johnstm  y.  Barber,  10  111.  425,  50  Am.  Dec. 
416;  Limpus  y.  London  General  Omnibus  Co, 
1  Hurlst.  &  C.  526.  '*  If,  in  exercising  its 
power  to  open  or  Improye  streets,  or  to  make 
drains  or  sewers,  the  agents  or  officers  of  a 
muDicipal  corporation,  under  its  authority  or 
direction,  commit  a  trespass,  or  take  possession 
of  private  property,  without  complying  with 
tbe  charter  or  statute,  the  corporation  is  liable 
in  damages  therefor.  In  such  cases,  also,  an 
action  will  lie  against  a  city  corporation  by  the 
owner  of  land  through  which  its  agents  haye 
unlawf ullj^  made  h  sewer,  or  for  trees  destroyed 
and  injuries  done  by  them."  2  Dill.  Mun. 
Corp.  §  974  (772).  "Where  the  working  and 
repair  of  streets  is  treated  [as  in  North  Caro- 
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lina]  as  a  municipal  duty,  and  the  officer  in 
charge  as  a  corporate,  in  distinction  from  an 
independent,  public  officer,  or  where  the  in- 
Jury  was  negligently  caused  by  such  officer  in 
the  process  of  executing  upon  the  streets  ao 
authorized  corporate  improvement  or  work  for 
them,  the  doctrine  of  respondeat  superior 
would  apply."  Id.  g§  979  (777),  980  (778),  988. 
If,  tben,  the  city  was  acting  through  the  mem- 
bers of  the  committee,  as  its  agents,  it  was  in 
the  exercise  of  its  ministerial  or  corporate,  as 
distinguished  from  its  Judicial,  legislative,  or 
discretionary,  duties,  and  was  therefore  an- 
swerable, as  superior,  for  such  acts,  done  in 
the  course  of  their  employment,  as  were  mani- 
festly intended  to  inure  to  the  benefit  of  the 
corporation.  MoffiU  v.  Ashevilk,  108  N.  C. 
287;  Cooley,  Torts,  pp.  619,  622.  The  impli- 
cation  from  the  finding  of  the  court,  if  that 
was  necessary,  is  that  the  committee  '*  con- 
curred in  the  conclusion  that  the  trees  should 
he  removed "  in  order  to  improve  the  street, 
and  that  King  and  Scott,  as  aldermen,  in- 
tended to  benefit  the  corporation  when  they 
directed  the  street  force  to  do  the  work.  The^ 
then  sustained  the  same  relation  to  the  muni- 
cipality that  a  conductor  or  other  agent  bears 
to  a  quasi  public  corporation,  such  as  a  rail- 
road or  street-car  company;  and  it  is  well  set- 
tled by  numberless  cases  that  though  the  agent 
or  servant  of  such  corporations  may  wUlf  uUy 
commit  a  trespass  in  the  course  of  his  em- 
ployment, yet  if  the  act  is  dune  with  the  belief 
that  it  wilfbenefittbe  principal  or  master,  and 
tbe  iDtention  to  advance  its  mterest,  the  prin- 
ciple of  respondeat  superior  applies.  Moore  ▼. 
titehhurg  R,  Corp.  4  Gray,  465,  64  Am.  Dec. 
88;  8hea  v.  Sixth  Avenue  R.  Co,  62  N.  T.  180, 
20  Am.  Rep.  480;  Seymour  v.  Greenwood,  6 
Hurlst.  &  N.  859;  1  Sbearm.  &  Redf.  I^eg. 
§  150;  Cooley,  TorU,  pp.  588--587;  Limpus  v. 
London  Generai  Omnibus  Co.  supra;  Pollock, 
Torts,  p.  16. 

But  not  ODly  is  the  corporation  responsible 
for  acts  done  by  its  agents  in  the  execution  of 
the  duties  assigned  to  them,  but  a  joint  action 
for  the  tort  wOl  be  against  the  company  and 
the  servant.  Hewett  v.  Swift,  8  Allen,  420; 
Johnson  V.  Barber,  sup^'a;  Wright  v.  WilcfX,  19 
Wend.  848,  82  Am.  Dec.  507.  The  law  is 
founded  upon  the  highest  conceptions  of  nat- 
ural Justice.  It  is  impracticable  for  a  mayor 
and  board  of  commissioners  to  move  in  a  body 
along  every  street  of  a  city,  and  sit  in  a  Judg- 
ment upon  the  proposed  removal  of  a  tree.  A 
city  must  work  through  agents  constituted  by 
its  governiDg  authorities;  and,  when  an  agency 
is  intrusted  to  a  street  committee  there  is  no 

f>rinciple  of  law,  reason,  or  justice  that  will  re- 
ieve  the  municipality  of  liability  for  their  torts, 
when  engaged  in  the  business  intrusted  to  it, 
because  Uie  committee  did  not  desist  on  an  ob- 
jection to  the  removal  of  the  tree,  stop  the 
street  force  from  work,  and  call  a  meeting  of 
the  coundl  to  authorize  or  ratify  the  act.  The 
town,  when  engaged  in  the  improvement  of 
its  streets,  or  in  the  performance  of  any  act  in- 
tended for  the  benefit  of  the  municipality,  is 
liable  both  for  the  negligence  aod  willful  torts 
of  its  agents,  Just  as  when  an  officer  or  servant 
of  a  quasi  public  corporation  commits  little 
overt  acts,  or  negligeotly  omits  to  discbarge 
his  duty,  he  subjects  the  company  that  he  rcp- 
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resents  to  liability  for  consequent  injury. 
Moffitt  V.  Asheciue,  supra;  Cool^»  Torto, 
p.  619.  If  a  director  of  a  railroad  oompaoj 
were  appointed  to  act  as  conductor,  the  com- 
pany could  not  escape  liability  for  removing 
a  passenger  on  the  ground  that  by  disorderly 
conduct  he  had  ^n  guUty  of  nuisance, 
when  in  fact  his  acts  did  not  justifjr  the  con- 
ductor in  ejecting  him.  The  committee  were 
not  the  less  agents  of  the  town  council  be- 
cause thev  were  selected  from  the  body  it- 
self. It  is  a  well-known  fact  that  the  gov- 
erDiDg  authorities  of  our  towns  usually,  if 
not  uuiversally,  intrust  the  management  of  im- 
provements, not  involving  the  coinemnation  of 
private  property,  to  committees  selected  from 
their  own  bodies.  To  absolve  tbe  towns  from 
liability  for  a  trespass  committed  by  such 
agents,  or  under  their  diVecUon,  for  tbe  benefit 
of  the  corporation,  when,  in  many  cases,  such 
committeemen  are  irresponsible  primarily, 
would  be  to  countenance  oppression,  and,  in 
some  instances,  what  would  be  equivalem  to 
confiscation.  An  ordinance  provided  that  the 
street  committee  "shall  have  control  and  su- 
pervision of  all  matters  relating  to  streets, 
sidewalks,  and  pumps,  and  shall  determine  tbe 
amount  of  labor  and  material  (o  be  used,  .  . 
'  and  shall  report  to  the  board  from  time  to 
time,  and  perform  the  duties  imposed  upon 
them  by  the  board  of  aldermen."  Would  tbe 
ordinary  regulation  that  a  conductor  should 
report  to  the  president  of  tbe  company,  or  su- 
perintendent, tbe  fact  that  he  had  ejected  a 
passenger,  excuse  the  company  from  respond- 
l)ility  wr  injury  caused  by  a  wrongful  expal- 
sioD?  When  acting  for  its  own  benefit,  a 
municipality  stands  upon  precisely  tbe  same 
footing,  as  to  liability  for  the  actsof  itsaeeuts, 
as  does  a  quasi  public  corporation.  See  MogUt 
V.  AshefoiUe,  supra,  and  authorities  cited,  bup- 
pose  such  a  corporation  should,  by  means  of  a 
by-law,  declare  the  conductor,  engineer,  bag- 
gage master,  and  flagman  a  committee  to  have 
control  of  the  question  of  ejecting  drunken  or 
disorderly  passengers,  or  such  as  failed  to  se- 
cure'tickets  or  pay  fare.  Would  the  corpora- 
tion be  allowed  to  evade  liability  for  tbe 
wrongful,  willful  and  yiolent  expulsion  of  a 
passenger  by  the  conductor  and  luggage  man 
after  consulting  the  flagman,  because  the  en- 
gineer did  not  approve  the  act  till  it  was  com- 
municated? Cooley,  Torts,  p.  539.  To  applv 
the  same  principle  to  such  agencies  as  govera 
in  questions  of  the  right  of  tbe  directors  of 
private  corporations  to  bind  their  companies 
would  be  tbe  entering  wedge  to  the  destruction 
of  all  corporate  liability  for  the  torts  of  aeents 
and  servants.  Means  would  be  found,  by  in- 
genious regulations,  to  leave  the  public  at  the 
mercy  or  caprice  of  irresponsible  and  recklea 
agents  and  servants,  were  the  possibility  of 
putting  the  corporation  behind  such  bulwarks 
once  suggested.  The  right  to  trial  by  Jury  is 
none  the  less  a  constitutional  right  because 
juries  are  sometimes  misled  by  prejudice.  Tbe 
corrective  for  such  an  evil,  if  it  exists,  is  tbe 
bnactment  of  statutes  requiring  greater  care  in 
their  selection,  not  Judicial  legislation  restrict- 
ing the  operation  of  the  original  law.  &a?i 
Judge  Cooley  in  his  work  on  Torts  (page  122); 
"Towns,  counties,  villages,  and  cities  must  re 
spend  for  such  torts  of  their  officers,  agents, 
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and  aerrants  u  baTe  been  committed  or  suf- 
fered hv  corporate  authorities."  "It  is  not 
merely  for  the  wrongful  act  that  the  a^nt  or 
servant  is  directed  to  do,  but  the  wrongful  act 
be  is  suffered  to  do,  that  the  city  is  responsi- 
ble.'' Id.  p,  684.  It  was  the  duty  of  the  city 
to  see  that  Its  agents  were  attentive  and  pru- 
dent, and  so  conducted  its  business  as  not 
needlessly  to  injure  others.  Com.  ▼.  NichoU, 
10  Met  259,  48  Am.  Dec.  482.  The  law  pre 
eumes  that  the  city  looks  after  its  street  force; 
and  the  fact  that  it  was  engaged,  two  or  three 
days  after  the  order  was  .given  by  Scott  and 
King,  in  removing  the  trees,  is  evidence  that 
the  mavgr  and  commissioners  knowingly  suf- 
fered the  removal  to  be  made.  They  knew, 
or  ought  to  have  known,  what  these  paid  labor- 
ers were  doing.  I  think,  therefore,  that  there 
was  error  in  the  ruling  of  the  court  below  that 
the  action  could  not  be  maintained  either 
agaiost  the  city,  or  the  two  aldermen  in  their 
individual  capacity.  The  two  aldermen  were 
guilty  of  a  willful  trespass,  for  which  the  cor- 
poration became  liable,  because  it  was  com- 
mitted in  the  attempt  to  discharge  thehr  duty 


to  the  corporation,  as  a^nts  named  in  the  or- 
diuance,  and  with  the  iutent  to  in  prove  the 
streets.  The  act  being  willful,  the  agenis 
were  not  relieved  of  responsibility  because  the 
principals  were  made  answerable.  The  com- 
mittee were  not  a  corporation,  but  were  the 
authorized  agents  of  the  town^  and  it  was  not 
essential  that  they  should  meet  like  stockhold- 
ers, at  an  appointed  time  or  place.  The  ques- 
tion is  not  whether  they  could  bind  a  munici- 
pality by  a  contract  but  whether,  as  its 
servants  acting  within  the  line  of  duty  pre- 
scribed for  them,  they  could  make  the  city  a 
Joint  tortfeasor  with  them.  It  was  sufficient, 
'.  think,  that  a  majoritv  agree(^pon  a  certain 
course  of  conduct,  ana  their  purpose  wms  car- 
ried out  by  the  laborers  at  the  bidding  of  two 
of  the  number,  and  they  were  not  act  in  i;  in 
strict  conformity,  as  stockholders,  to  the  terms 
of  a  charter,  but  were  agents  carrying  out  a 
common  purpose  to  cause  a  trespass  to  be 
committed. 

HacRae,  J,: 

I  concur  in  the  above  dissenting  opinioiL 
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1.  The  sale  by  flilfle  repreaeatatlonato 
an  innocent  pnrehaBer  of  property 
known  to  the  seller  to  be  imminently 
dangerous  to  human  beings  and  likely  to 
cause  them  injury  renders  the  seller  liable  for  re- 
sulting injury  not  only  to  the  purchaser  but  to 
such  persons  as  may  in  ordinary  course  of  events 
be  called  upon  to  take  charge  of  the  property  for 

hiOL 

2.  Glanders  Is  not  a  disease  so  flre- 
qnently  taken  by  man  as  to  permit  the 
court  to  take  Judicial  notice  that  it  is  imminently 
dangerous  to  human  beings. 

8«  The  IWLudnlent  sale  of  a  horse  by 
one  who  knows  that  it  has  a  contage- 
cnis  diflf^aso  such  as  glanders  to  one  who  is 
Icmorant  of  the  fact  will  render  the  seller  liable 
for  the  death  of  one  who  contracts  the  disease 
while  In  charge  of  the  horse  for  the  purchaser 
only  in  case  such  death  is  a  natural  and  probable 
consequence  of  contact  with  the  horse. 

4.  A  declaration  in  an  action  fbr  eans- 
iag  the  death  of  a  person  by  isontact 
with  a  diseased  animal  fraudulenUy  sold 
by  the  defendant  should  aUege  that  the  death 
was  the  natural  and  probable  oonsequence  of 
contact  with  the  anlmaL 
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APPEAL  by  plaintiflFs  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  defendants  in  a  proceeding  brought  to 
compel  defendants  to  pay  damages  for  the 
death  Of  John  W.  Hartlove,  which  was  alleged 
to  have  resulted  from  their  wrongful  act.  4A 
firmed. 

The  facts  sufficieotW  appear  in  the  opinion. 

Messrs.  W.  L.  Marbury  and  William  !«• 
Hodflfe*  for  appellants: 

The  right  which  these  plaintiffs  claim  is 
the  same  ricrht  which  the  person  actually  in- 
lured  in  such  a  case  would  undoubtedly  have. 
The  plaintiffs  do  not  pretend  that  ibe  deceased 
had  any  superior  riebts  to  the  rest  of  the  public 
by  reason  of  his  relationship  to  W.  H.  Hart- 
love,  but  his  rif^hts  are  certainly  no  less  than 
those  of  other  persons. 

1  Wait.  Act  &  Def.  pp.  188  ei  seg.;  Seoit  v. 
Shepherd,  2  W.  Bl.  892;  1  Smith,  Lead.  Cas. 
210:  Benjamin,  Sales,  6th  ed.  §  431,  2d  ed. 
§  431,  noU  p. 

When  this  contract  was  made  between  Fox 
&  Son  and  Wm.  H.  Hartlove,  was  the  vendor 
under  no  obligation  except  his  obligation  to  the 
vendee?  Did  he  not  invade  the  rights  of  the 
public  when  he  set  out  into  the  community  an 
animal  which  he  knew  was  dangerous  to  every 
human  being  brought  in  communication  with 
her— when  he  increased  that  danger  by  falsely 
misrepresenting  the  character  of  the  mare's 
sickness? 


Norn.— The  subject  of  negligence  in  respect  to 
particularly  dangerous  things  whether  sold  to  or 
left  in  the  way  of  people  who  do  not  know  of  the 
danger  is  essentially  a  modem  one  although  It  Is 
clearly  a  mere  special  development  of  the  general 
doctrine  of  negligence,  making  the  duty  corres- 
pond with  the  danger. 

For  negligence  in  respect  to  ffuns  and  similar 
t4L.aA. 


things,  see  Chaddock  y.  Plummer  (Miclu)  U  L.  B. 
A.  075,  and  nobt. 

For  J  lability  of  seller  or  manufacturer  of  dan- 
ererous  articles  to  third  persons,  see  Schubert  v. 
J.  B.  Clark  Co.rMinn.)  15  L.  R.  A.  818,  and  note;  and 
Heizer  v.Kingaland  ft  D.Mfg.  Ck).(Mo.)  15  L.R. A.82L 

As  to  killing  horse  infected  with  glanders,  see 
Miller  ▼.  Horton  (Mass.)  10  L.  El.  A.  US. 
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There  are  any  number  of  preciBely  analogous 
caaes,  in  wLicb  this  point  has  been  decided. 

Thomas  v.  Winchester,  6  N.  Y.  897,  57  Am. 
Dec.466;  French  ▼.  Vining.  102  Ma89.182,3  Am. 
Uep.  440;  NorUm  t.  SewaU,  106  Mass.  148,  2 
Am.  Rep.  208;  Davidson  T.  Nichols,  11  Allen, 
519;  McDonald  yr.  fineliing,  14  Allen,  290,  92 
Am.  Dec.  768;  Wellington  v.  Dotoner  Kerosene 
Oil  Co,  104  Mass.  64;  Fleet  ▼.  EolUnkemp,  18 
B.  Men.  219. 

The  American  courts  hold  that  this  class  of 
cases  are  wrones  because  they  violate  a  duty 
owed  to  the  public,  and  not  owing  to  the  viola- 
tion of  any  duty  imposed  by  contract 

1  Wait,  Ac1^&  Def.  186. 

The  EnglisfPview  is  different 

The  stranger  to  tbe  contract,  to  recover  roust 
show  that  his  injury  was  the  result  of  a  false 
representation,  **made  with  the  intent  that  it 
should  be  acted  on  by  such  third  person." 

Benjamin.  Sales,  6th  ed.  p.  880. 

The  American  rule  is  criticised  in  the  leading 
Bnglifih  case. 

Heaten  v.  Pender,  L.  R  11  Q.  B.  DiY.  514. 

There  isverv  good  authority  that  throws 
doubt  on  Mr.  Benjamin's  view  of  tbe  law  of 
England,  if  taken  without  qualification. 

1  Wait,  Act.  &  Def.  188. 

The  only  question  possible  to  raise  in  this 
case  is  this:  Was  the  death  of  John  W.  Hart- 
love  caused  by  the  wrong  of  Fox  &  Son?  Does 
this  declaration  show  that  this  wrong  was  tbe 
proximate  cause  of  this  Injury,  as  the  law 
Tiews  proximate  cause? 

If  the  original  act  was  wrongful,  and  would 
naturally,  according  to  the  ordinary  course  of 
events,  prove  injurious  to  some  other  person 
or  persons,  and  does  actually  result  In  injury 
through  the  intervention  of  other  causes  whicn 
are  not  wrongful,  the  injury  shall  be  referred 
to  the  wrongful  cause,  passmg  by  those  which 
were  innocent 

Cooky,  Torts,  2d  ed.  p.  76. 

To  entitle  a  wrongdoer  to  exemption,  he 
must  show  not  only  that  the  same  loss  might 
have  happened,  but  that  it  must  have  hap- 

Sened  if  the  act  complained  of  had  not  been 
one. 

Davis  f,  Oarreti,  6BiDg.  716;  Baltimore  dt 
P,  B.  Co,  V.  Beaney,  42  Md.  187;  Annapolis  d 
B,  B,  Co,  V.  Qannt,  89  Md.  148;  Baltimore  db 
8,  B.  Go,Y.  Woodruff,  4  Md.  242,59  Am.  Dec. 72. 

Tbe  first  cause  which  the  declaration  sets  out 
as  leadiDg  to  the  death  of  John  W.  Hartlove 
was  the  fraudulent  sale  by  Fox  &  Son  of  an 
animal  which,  as  they  knew,  was  dangerous  to 
every  human  being  brought  in  contact  with  it. 
Now,  have  the  remaining  events  set  out  fol- 
lowed naturallv  from  this  first  one,  or  has  the 
chain  been  broken  by  some  supervening  cause? 

Addison,  Torto,  6th  ed.  48  et  seg. 

The  next  event  in  the  chain  was  that  the 

Surchaser  believed  the  false  statements  of  the 
efendants,  bought  the  mare  and  carried  her 
away.  There  fi  certainly  nothing  in  this 
except  the  natural  consequence  of  the  first 
wrongful  act. 

Clark  V.  Chambers,  L.  R  8  Q.  B.  Div.  827; 
Pollock.  Torts,  p.  88. 

The  last  event  was  that  the  purchaser  took 
the  horse  off  to  be  attended  to  for  him  by 
another  person,  who  was  killed.    Is  this  any- 
thing unusual?  . 
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Vandehburgh  v.  IV^ax,  4  Denfo.  464, 47  Anu 
Dec.  268. 

The  intention  of  this  fraudulent  vendor  i» 
absolutely  immaterial  in  this  case. 

Cooley,  Torts,  2d  ed.  p.  880;  Pollock,  Torts» 
pp.  28,  29. 

Mr.  T.  R.  Clendinen,  for  appelleeB: 

In  Oeorge  v.  Skivington,  L.  R.  5  Exch.  1, 
which  was  an  action  by  the  wife  of  a  man  to 
wbom  a  druggist  bad  sold  a  compound  for  the 
use  of  his  wife,  with  knowledge  that  it  was  to- 
be  so  used  by  and  for  her,  and  injury  having 
resulted,  for  which  she  brought  suit,  Piggot, 
c/.,  said,  page  4:  "The  case,  no  doubt,  would 
have  been  very  different  if  the  declaration  had 
not  alleged  that  the  defendant  knew  for  whoo^ 
the  compound  had  been  intended."  And» 
again,  goes  on  to  say :  ' 'Suppose,  for  example, 
a  chemist  sells  to  a  customer  a  drug,  without 
any  knowledge  of  the  purpose  to  which  it  is 
to  be  applied,  which  is  fit  for  a  grown  person, 
and  that  drug  is  afterwards  given  by  the  pur- 
chaser to  a  child  and  does  injury,  it  could  never 
be  contended  that  the  chemist  was  liable." 

Applying  these  principles  to  the  present  case, 
we  insist  that  nothing  has  been  alleged  entitling 
appellants  to  recx>ver. 

Ko  action  growing  out  of  the  contract  can 
be  sustained  (bv  a  third  person)  and  except  by 
parties  or  proxies. 

Longmetd  v.  HoUiday,  6  Exch.  761. 

A  volunteer  (spectator  in  that  case)  cannot 
recover  for  an  injury. 

8canlon  y.  Wedger,  16  K  R.  A.  895,  15^ 
Mass.  462. 

As  illustrating  the  distinctions  in  reference 
to  losses  of  this  character,  and  as  showing  that 
appellants  have  no  claim  which  can  m  sus- 
tained against  appellees,— 

See  MuVeU  v.  Ma»on,  L.  B.  1  C.  P.  559; 
Fisher  v.  Clark,  41  Barb.  829;  2  Shearm.  & 
Redf .  Neg.  §  688. 

Assuming  that  defendants  made  false  and 
fraudulent  representations  to  the  vendee, 
which,  however,  is  not  alleged,  still  deceased's 
family  can  have  no  action,  because  these  rep- 
resentations were  not  made  to  deceased,  nor 
with  the  direct  intent  that  he  should  act  upon 
them  in  the  manner  which  occasioned  his 
death. 

Benjamin,  Sales,  6th  ed.  §  481;  Langridge  Y. 
Levy,  2  Mees.  <&  W.  519;  in  error.  4  Mees.  du  W. 
887;  Barry  v.  Croskey,  2  Johns.  &  H.  1;  Peek  v. 
Qurney,  L.  R  6  H.  L.  877;  Hosegoody.  BuU,  t» 
L.  T.  N.  S.  617. 

Where  the  driver  of  a  coach  whose  employers 
were  under  contract  to  horse  it  along  a  certain 
line,  was  injured  by  its  breaking  down,  from 
a  latent  defect  in  its  coDstruction,  it  was  held 
that  he  could  not  recover  against  the  defend- 
ants who  had  supplied  the  coach  under  con- 
tract with  tbe  postmnster  general. 

Winterbottmn  v.  Wright,  10  Mees.  &  W.  109. 
See  also  Collts  v.  Se^den,  L.  R.  8  C.  P.  495; 
Bice  V.  Forsyth,  41  Md.  403. 

In  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div.  503, 
Brett,  M.  B.,  laid  down  this  principic: 
"Whenever  one  person  supplies  goods  or  ma- 
chinery or  the  like,  for  the  purpose  of  iLtir 
being  used  by  another  person  under  such  cir- 
cumstances tbat  every  one  of  ordinary  sense 
would,  if  he  thought,  recognize  at  ouce  that 
unless  he  used  ordinary  care  and  skill  with  ro- 
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gard  to  the  conditfon  of  the  thlDe  supplied  or 
the  mode  of  supplying  it,  there  will  he  daoger 
of  injury  to  the  person  or  property  of  him  for 
whose  use  the  thing  is  supplied  and  who  is  to 
use  it,  a  duty  arises  to  use  ordinary  care  and 
skill  as  to  the  condition  or  manner  of  supplying 
such  thing."  £ven  this  principk  would  not 
coyer  t^e  present  case;  yet  the  court  refused  to 
concur  in  it,  considering  it  not  supported  by  the 
decisions. 

The  fact  that  the  sale  may  have  been  unlaw- 
ful does  not  increase  plaintiff's  rifrhts. 

ma  Y,  Balls,  2  Hurlst.  &  N.  298. 

Boydt  J.,  delivered  the  opinion  of  the 
court: 

A  demurrer  to  the  declaration  filed  in  this 
case  was  sustained  by  the  superior  court  of 
Baltimore  city.  Judgment  was  entered  on 
the  demurrer  and  an  appeal  taken  to  this 
court.  It,  therefore,  becomes  necessary  for 
U8  to  ascertain  what  facts  are  alleged  as  the 
basis  of  the  suit— they  being  admitted  by 
the  demurrer  to  be  true. 

The  plaintiffs  allege  that  the  defendants 
are  dealers  in  horses,  and  proprietors  of  a 
livery  and  sale  stable,  and  had  in  their  pos- 
session a  mare  which  was  '^  affected  with  a 
contagious  and  infectious  disease  called 
'glanders, '  a  disease  which  is  not  only  fatal 
to  horses,  but  which  may  easily  be  com- 
municated to  human  beings  who  happen  to 
be  broui^ht  into  contact  with  horses  suffering 
therefrom ;"  that  the  defendants,  well  know- 
ing that  the  mare  was  suffering  from  said 
disease,  the  dangerous  character  of  the 
disease,  and  that  it  was  dangerous  to  human 
life,  in  disregard  of  the  statutes  of  this  state 
relative  thereto,  negligently  and  willfully 
exposed  the  mare  for  sale,  and  did  sell  her 
to  one  William  H.  Hartlove  for  the  sum  of 
|75;  that  said  William  H.  Hartlove,  not 
knowinff  of  the  true  condition  of  said  mare, 
or  that  she  had  said  disease,  but  relying  upon 
and  believing  the  assurance  given  him  by  the 
defendant  that  she  was  suffering  from  nothing 
worse  than  a  bad  cold,  paid  for  said  mare, 
took  her  away  and  placed  her  in  another 
stable  where  she  could  be,  and,  has  in  fact 
(been) ,  attended  to  and  treated  by  John  W. 
Hartlove,  a  brother  of  William  H.  Hartlove, 
the  husband  of  one  of  the  equitable  plain- 
tiffs, and  the  father  of  the  others.  They 
further  allege  that  John  W.  Hartlove,  ''while 
attending  to  said  mare,  and  usin^  due  care, 
and  not  knowing  that  she  had  said  diseaae, 
contracted  the  same  and  died. " 

Article  67,  section  1,  of  our  Code  provides 
that  ''whenever  the  death  of  a  person  shall 
be  caused  by  a  wrongful  act,  neglect,  or  de- 
fault, and  the  act,  neglect,  or  demult  is  sudi 
as  would  (if  death  had  not  ensued)  have  en- 
titled the  party  injured  to  maintain  an  ac- 
tion  and  recover  damages  in  respect  thereof, 
the  person  who  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an 
action  of  damages,  notwithstanding  the  death 
of  the  person  injured,  etc." 

We  are  therefore  to  determined  whether 
nnder  the  facts  admitted  by  the  demurrer 
John  W.  Hartlove,  if  he  had  survived,  could 
have  recovered  under  this  declaration.  It  is 
iaid  in  Benjamin  on  Sales,  section  481,  that 
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"  a  man  may  make  himself  1  iable  on  an  action 
founded  on  tort,  for  fraud  or  deceit  or  neg- 
ligence, in  respect  of  a  contract,  brought  by 
parties  with  whom  he  has  not  contracted,  by 
a  stranger,  by  any  one  of  tlie  public  at  large 
who  may  be  injured  by  such  deceit  or  neg- 
ligence, **  although  this  statement  is  some- 
what qualified  in  the  later  edition  of  that 
work. 

The  main  difficulty  consists  in  applying 
the  principles  applicable  to  such  actions  to 
the  facts  of  the  particular  cases. 

We  will  therefore  examine  into  some  of  the 
authorities  which  have  been  brouffht  to  our 
attention  to  ascertain  what  the  various  courta 
have  determined,  with  a  view  of  applying 
what  we  deem  to  be  the  correct  principles  to 
the  circumstances  of  this  case.  The  case  of 
TfumM  V.  Winchetier,  6  N.  Y.  897,  57  Am. 
Dec.  455,  is  one  of  those  mainly  relied  on 
by  appellants. 

It  has  probably  ffone  further  than  most  of 
the  cases,  and  has  oeen  somewhat  criticised 
by  some  authorities.  It  must  be  conceded 
that  the  facts  of  that  case  differ  in  some 
material  respects  from  the  one  we  now  have 
under  consiaeration. 

It  very  clearly  decides,  however,  that  the 
fact  that  the  plaintiff  was  not  a  party  to  the 
contract  with  the  defendant,  but  purchased 
the  article  in  question  from  a  druggist,  who 
had  bought  it  from  another  druggist,  the 
vendee  of  the  defendant,  did  not  preclude 
a  recovery.  The  action  was  founded  on  the 
neglijrence  of  the  defendants,  whose  agent 
had  negligently  labeled  a  Jar  of  what  waa 
in  fact  belladonna  *^\  lb.  dandelion,**  etc. 
By  reason  of  this  negligent  labeling  the 
intermediate  vendors,  as  well  as  the  plain- 
tiff, were  led  to  believe  that  it  was  the  extract 
of  dandelion,  which  was  harmless,  and  did 
not  know  it  was  belladonna,  which  was  pois- 
onous. The  court,  on  page  409,  said  :  "  In 
the  present  case,  the  sale  of  the  poisonous 
article  was  made  to  a  dealer  in  drugs,  and 
not  to  a  consumer ;  the  injury,  therefore,  waa 
not  likely  to  fall  on  him,  or  on  his  vendee, 
who  was  also  a  dealer,  but  much  more  likely 
to  be  visited  on  a  remote  purchaser,  as  act- 
ual Iv  happened.  The  defendants'  negligence 
put  human  life  in  imminent  danger.  .  .  . 
The  defendants'  duty  arose  out  of  the  nature 
of  his  business  and  the  danger  to  others  in- 
cident to  its  misms^nagement. " 

On  page  410  it  is  SEiid :  "In  LongmHd  v. 
HoUiday,  6  Ezch.  761,  the  distinction  is  rec- 
ognized between  an  act  of  negligence  im- 
minently dangerous  to  the  lives  of  others,  and 
one  that  is  not  so.  In  the  former  case  the 
party  gui  Ity  of  the  negligence  is  liable  to  the 
party  Injured,  whether  there  be  a  contract 
oetween  them  or  not ;  in  the  latter  the  neg- 
ligent party  is  liable  only  to  the  party  with 
whom  he  contracted,  and  on  tlie  ground  that 
negligence  is  a  breach  of  the  contract." 

As  the  defendant  was  the  cause  of  the  in- 
jury to  the  plaintiff,  without  any  interveninr 
nei;lieence  of  others,  and  it  was  ''an  act  oi 
negligence  imminently  dangerous  to  the  lives 
of  others,"  he  was  very  properly  held  liable, 
although  no  fraud  was  proven  or  alleged. 

In  Lo<rp  V.  LitchfiM,  42  N.  Y.  851,  "1  Am. 
Rep.  548,  it  was  held  that  the  vendor  of  an 
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srtlcle  of  hia  own  manufacture  is  not  liable 
to  one  who  uses  the  same,  with  the  consent 
of  the  purchaser,  for  injuries  resulting  from 
a  defect  therein,  unless  such  article  is  in  its 
nature  ** imminently  dangerous." 

See  also  Losee  v.  auU,  51  N.  Y.  494,  10 
Am.  Rep.  «88 ;  in  Davidson  v.  McfioU,  11 
Allen,  514,  it  was  held  that  the  sale  of  an 
article  in  itself  harmless,  and  which  only  be- 
came dangerous  by  being  used  in  combination 
with  some  other  article,  without  knowledge 
by  the  vendor  that  it  was  to  be  so  used,  did 
not  make  him  liable  to  the  purchaser  from 
the  original  vendee  for  an  injury  sustained  by 
him  while  using  it  in  combination  with  the 
other  article,  notwithstanding  it  was  different 
from  that  which  was  intended  to  be  sold. 
The  facts  of  that  case  did  not  disclose  any 
duty  or  obligation  which  rested  on  the  de> 
fenaant  towani  the  plaintiff  in  the  sale  of  the 
article.  The  court  said  :  **  We  know  of  no 
duty  or  principle  of  law  by  which  a  vendor 
of  an  article  can  be  held  liable  for  mistakes 
in  the  nature  or  quality  of  the  article  arising 
from  his  carelessness  and  negligence,  which 
causes  loss  or  Injury  to  other  persons  than  his 
Immediate  vendee,  when  there  has  l)een  no 
fraudulent  or  false  representation  in  the  sale, 
and  the  article  sold  was  in  itself  harmless; 
especially  when  the  sale  is  made  without  any 
notice  to  the  vendor  that  the  article  is  bought 
for  a  third  person,"  etc. 

In  McDonald  v.  SneUing,  14  Allen,  294.  92 
Am.  Dec.  768,  the  court  said:  **When  a 
right  or  duty  is  created  only  by  contract,  it 
can  only  be  enforced  between  the  contracting 
parties.  But  when  the  defendant  has  violated 
a  duty  imposed  on  him  by  the  common  law,  it 
seems  Just  and  reasonable  that  he  should  be 
held  liable  to evenr  person  injured,  whose  In- 
Jury  is  the  natural  and  probable  consequence 
of  the  misconduct  ...  An  action  can  be 
maintained  only  when  there  is  shown  to  be, 
first,  a  misfeasance  or  negligence  in  some 
particular  as  to  which  there  was  a  duty 
towards  the  party  injured  or  the  community 
generally;  and  secondly,  when  it  is  ap- 
parent that  the  harm  to  the  person  or  prop- 
erty of  another  which  has  actually  ensued 
was  reasonably  likely  to  ensue  from  the  act 
or  omissions  complained  of. " 

In  Wellington  v.  Downer  Kerosene  OH  06,, 
104  Mass.  04.  the  court  decided  that  where  the 
defendant  sold  naphtha  to  a  retail  dealer  to  be 
sold  by  him  to  be  used  in  lampsfor  illuminat- 
ing purposes  the  defendant  knowing  it  to  be 
explosive  and  dangerous  to  life  when  so  used 
and  that  the  zetail  dealer's  purpose  was  to 
sell  the  same,  and  the  latter  sold  it  to  the 

Slaintifl  without  either  of  them  knowing  its 
angerons  qualities,  he  was  held  liable  and 
was  bound  to  compensate,  as  a  natural  and 
probable  consequence  of  his  unlawful  act, 
that  it  might  explode  or  ignite  and  injure 
an  innocent  purchaser  or  his  property  and 
must  answer  in  damages  for  such  a  conse- 
quence if  it  should  come  to  pass.  It  was 
held  in  «/<2f^  ▼•  Bigelofc,  18  Wend.  518.  28 
Am.  Dec.  476,  that  the  sale  of  animals  which 
had  a  contagious  disease,  known  to  the  vendor 
but  not  to  the  vendee,  was  a  fraud.  This  is 
approved  of  in  Gooley  on  Torts,  1st  ed.  481, 
wheze  it  is  also  said  that  the  fraud  would  not 
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only  be  more  censurable,  but  mors  clearly 
actionable,  if  that  which  is  exposed  to  inluiy 
by  the  concealment  is  the  health  or  life  of 
human  beings.  Bee  also  Wood,  Nuisance,  g 
146. 

HiU  V.  BaUi,  2  Hurlst.  &  N.  299,  is  In  con- 
flict with  Jeffrey  v.  BigeUns,  supra,  so  far  as 
holding  the  concealment  of  the  contagious 
disease  to  be  a  fraud,  but  it  does  not  go  to 
the  extent  of  deciding  that  if  in  point  of  fad 
there  was  actual  fraud  or  misrepresentation 
the  vendor  would  not  be  responsible  for  all 
consequences  which  naturally  resulted  Irom 
the  fraudulent  sale.  In  the  cases  of  Langridge 
V.  Levy,  2  Mees.  <fc  W.  519,  4  Mees.  &  W.  389, 
and  Oeorge  v.  Skivington,  L.  R.  5  Exch.  1,  the 
defendants  sold  the  respective  articles  for  the 
use  of  the  parties  injured,  knowing  that  they 
were  to  be  so  used  by  them  and  hence  they 
present  some  different  features  from  the  case 
at  bar. 

Such  cases  as  WirUerbottom  v.  Wright,  10 
Mees.  &  W.  109,  and  OoUis  v.  Selden,  L.  R. 
8  C.  P.  495.  are  in  harmony  with  Loop  v. 
Lite/ifield,  and  Losee  v.  duie,  above  referred 
to. 

The  defendants  in  those  cases  owed  no  duty 
to  the  plaintiffs  on  account  of  the  respective 
contracts,  and  the  articles  sold  and  the  work 
done  were  not  of  such  a  character  as  to  be 
necessarily  dangerous  to  those  using  them  or 
being  where  they  were,  and  hence  they  were 
not  bound  either  by  contract  or  by  any  con- 
siderations of  public  policy  or  safety.  Fur* 
rant  v.  Barnes,  11  0.  B.  N.  8.  658,  is  to  the 
same  effect  as  Thonuu  v.  Winehesier,  and  Mc- 
Donald V.  SneUing,  as  it  was  decided  upon 
the  principle  that  a  man  who  delivered  an 
artiiue  which  he  knows  to  be  dangerous  or 
noxious  to  another  person  without  notice  of 
its  nature  and  qualities  is  liable  for  any  in- 
jury which  may  likely  result,  and  which 
does  in  fact  result  therefrom  to  that  person 
or  any  other  who  is  not  himself  informed. 
In  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div. 
508  Cotton,  L.  </.,  in  delivering  the  opinion 
of  the  majority  of  the  court,  aid  in  declin- 
ing to  concur  in  all  the  principles  enunciated 
by  the  master  of  rolls,  said :  **  I  no  way  in- 
timate any  doubt  as  to  the  principle  that  any 
one  who  leaves  a  dangerous  instrument,  as  a 
gun.  in  such  a  way  as  to  cause  danger,  or  who 
without  due  warning  supplies  to  others  for 
use  an  instrument  or  thing  which  to  his 
knowledge,  from  its  construction  or  other- 
wise, is  in  such  a  condition  as  to  cause  danger 
not  necessarily  incident  to  such  an  instrumeut 
or  thing,  is  liable  for  injury  caused  to  others 
by  reason  of  his  negligent  act.** 

The  appellee  has  cited  Benjamin  on  Sales, 
ed.  1888,  Barry  v.  Oroskey,  2.  Johns.  A  H. 
1,  and  other  authorities  to  establish  the 
principle  that  a  false  representation  made  hv 
one  person  to  another,  upon  which  a  thira 
person  acts,  and  so  acting,  was  injured,  does 
not  give  such  third  person  a  right  of  action, 
unless  such  false  representation  was  made 
with  the  intent  that  it  should  be  acted  upon 
by  him  in  the  manner  that  occasions  the  in- 
jury or  loss.  That  may  be  a  correct  doctrine 
as  far  as  it  goes,  as  established  by  the  Eng- 
lish courts,  but  we  do  not  understand  it  to 
be  the  law  as  settled  by  the  courts  of  this 
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conntry,  unless  it  be  taken  with  the  further 

aualification  that  if  the  act  done  riolates  a 
uty  owed  to  the  particular  person  injured 
or  to  the  public  the  defendant  will  be  liable 
to  a  third  person.  We  are  not  prepared  to 
Announce  as  the  law  of  this  state  that  a  vendor 
can,  by  means  of  false  representations  as  to 
the  character  and  condition  of  the  thing  sold, 
induce  his  vendee  to  purchase  it  from  him, 
thereby  causing  him  innocently  to  subject  a 
third  person  to  the  injury  which  naturally 
comes  from  coming  in  contact  with  the  thing 
purchased,  and  still  in  all  cases  excuse  lia- 
Dility  to  such  third  person,  unless  the  latter 
can  establish  that  such  false  representations 
were  made  with  direct  intent  of  their  being 
actod  on  by  him  in  the  manner  that  occasions 
the  injury. 

We  have  referred  to  a  number  of  cases 
which  present  various  phases  of  such  ques- 
tions as  may  reflect  upon  the  one  before  us. 
Without  deeming  it  necessair  to  pass  upon 
ftll  of  them,  or  to  go  to  the  full  extent  that 
Thonuu  ▼.  Winchetier  has  gone,  we  are  of 
the  ooinion  that  the  authorities  and  a  proper 
regard  for  the  protection  of  innocent  persons 
fully  justify  us  in  the  conclusion  that  if  a 
vendor  sells  any  property,  which  he  knows 
to  be  imminently  dangerous  to  human  beings 
And  likely  to  cause  tncm  injury,  to  an  in- 
nocent vendee  who  is  not  aware  of  the  danger 
and  to  whom  false  representations  have  been 
made  as  an  inducement  to  the  sale,  he  may 
under  proper  allegation  and  proof  be  held 
responsible  not  only  to  the  vendee  but  to 
such  person  or  persons  as  the  vendee  may  in 
the  ordinary  course  of  events  call  upon  to 
take  charge  of  the  property  for  him. 

It  only  remains  for  us  to  determine  whether 
the  allegations  made  in  the  declaration  bring 
this  case  within  the  above  rule. 

It  is  tme  that  it  alleges  that  the  defendants 
knew  that  the  disease  of  elanders  was  dan- 
gerous to  human  life,  ana  that  it  may  be 
easily  communicated  to  human  t)eings  who 
happen  to  be  brought  into  contact  with  horses 
flunerinff  therefrom.  It  does  not,  however, 
allege  that  there  is  any  imminent  or  serious 
danger  of  human  beings  contracting  the 
disease.  The  allegation  that  "  it  may  easily 
be  communicated  to  human  beings  is  not 
sufficient,  being  too  indefinite  and  general  to 
bring  the  case  within  what  we  deem  to  be  the 
correct  principle  applicable  to  such  cases. 
The  declaration  should  allege  not  only  that 
the  disease  was  imminently  dangerous,  or 
something  to  that  effect,  but  the  natural  or 
probable  consequence  of  human  beings  com- 
ing into  contact  was  that  thev  would  con- 
tract it.  Glanders  is  not  a  disease  so  fre- 
quently taken  by  man,  as  to  permit  the  court 
to  take  judicial  notice  of  its  character.  In- 
stances are  probably  very  rare  where  they 
have  contracted  the  disease.  It  may  be  true 
that  if  the  disease  is  taken  by  a  man  his  life 
will  be  in  great  danger,  but  is  there  great 
or  imminent  danger  of  him  setting  it  by 
simply  coming  in  contact  with  it?  Is  that 
the  natural  and  probable  result  to  be  ex- 
pected? The  declaration  must  not  leave  to 
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conjecture  or  implication  anything  that  is 
material. 

In  such  cases  as  Thomas  v.  Winehester,  ra- 
pra,  the  defendants  were  held  liable  for  the 
negligent  sale  of  poison  because  the  probable 
result  and  natural  consequences  of  the  use  of 
poison  is  the  death  of  or  injury  to  the  per- 
son taking  it,  but  in  cases  of  this  character 
it  may  not  follow  as  a  necessary  or  probable 
consequence  that  human  beings  will  be  in- 
jured as  they  may  come  in  contact  with 
slandered  animals  without  contracting  the 
disease.  The  declaration  should  have  pre- 
sented such  a  case  as  showed  that  the  defend- 
ant owed  a  duty  to  the  deccasecl  not  to  fraud- 
ulently expose  him  to  a  disease  which  would 
probably  result  in  his  injury  by  coming  in 
contact  with  it  But  it  is  also  defective  in 
not  stating  that  John  W.  Hartlove  contracted 
the  disease  as  the  probable  and  natural  con- 
sequence of  his  attending  to  the  marc.  If 
his  case  is  a  rare  exception  and  a  very  un- 
usual result  from  there  coming  in  contact 
with  the  disease,  it  would  not  do  to  hold  the 
defendants  responsible  for  his  death. 

In  such  a  case  they  could  not  have  been 
held  to  have  reasonably  contemplated  such  a 
result  from  their  conduct.  It  would  be  car- 
rying the  principle  too  far  and  beyond  what 
we  believe  to  be  authorized  by  the  author- 
ities. The  declaration  simply  alleges  that 
John  W.  Hartlove,  while  attending  to  said 
noare,  and  using  due  care,  and  not  knowing 
that  she  had  said  disease,  contracted  the 
same  and  did  die.  It  should  have  alleged 
that  he  contracted  the  disease  as  the  probable 
and  natural  consequence  of  his  being  brought 
in  contact  with  it  or  something  to  that  effect, 
And  it  would  have  been  proper  to  set  out 
more  fully  John  W.  Hartlove 's  connection 
with  the  case  so  as  to  show  that  he  was  in 
the  employ  of  or  had  been  called  in  by  the 
purchaser  to  attend  to  or  treat  the  anunal. 
For  although  we  think  it  can  be  fathered 
from  the  declaration  that  John  W.  Hartlove 
was  acting  for  his  brother,  and  was  not  a 
mere  volunteer  or  intermeddler,  it  is  not  very 
explicit  in  that  respect.  What  we  have  said 
above  concerning  the  right  of  one  not  a  party 
to  a  contract,  to  sue,  has  been  on  the  assump- 
tion that  the  declaration  does  show  that  John 
W.  Hartlove  was  attending  to  the  mare  at 
the  instance  of  his  brother,''and  for  that  rea- 
son we  think  the  plaintiff  Qould  sue  the  de- 
fendants, provided  the  circumstances  were 
such  as  to  justify  it  and  proper  allegations 
were  made,  as  we  do  not  mean  to  decide  that 
any  third  person,  without  his  being  in  some 
way  connected  with  the  purchaser,  could  sue. 

Being  of  the  opinion  that  the  declaration 
has  not  made  out  such  a  case  as  calls  upon 
the  defendanta  to  plead,  we  think  the  de- 
murrer was  properly  sustained,  and  will 
therefore  affirm  the  Judgment,  but  we  will 
remand  the  case  so  that  the  plaintiffs  can 
amend  the  declaration  if  they  see  proper  to 
do  so. 

JudfftnefU  c^finMd  with  eatU  and  eaute  r$* 
mandSd, 


YeBHOHT  BXTFBSia  GOVHT. 


Dmk., 


VERMONT  SUPREME  COURT. 


Jerome  F.  MANNING 
Benjamin  F.  LEIGHTON.  ' 

(66  Vt.  8i.) 

1.  The 'settlement  of  an  estate  in  m, 
forelflrn  jurisdiction  will  not  be  l&eld 
to  bar  a  claim  agrainst  the  adminis- 
trator arialnff  after  the  death  of  the  deceased 
upoo  a  thowlDg  only  that  a  claim  against  an 
estate  must  be  filed  within  a  certain  time  after 
the  issue  of  letters  and  that  notice  was  given 
the  claimant  but  no  claim  was  filed,  since  ordi- 
narily those  referred  to  as  creditors  of  an  estate 
are  persons  holding  claims  against  the  deceased 
In  his  lifetime  and  the  requirements  as  to  the 
presentation  of  claims  do  uot  ordinarily  refer  to 
liabilities  incurred  by  the  administrator. 

••  The  provisions  of  the  Act  of  Con- 
cress  of  June  6f  1888ff  re-establishing 
the  court  of  Alabama  claims  and  author- 
ising the  rendition  of  Judgments  in  the  mode  and 
fubject  to  the  oonditious,  limitations,  and  proTl- 
slona  of  the  Act  of  1874,  originally  establishing 
such  court,  reyives  the  provision  that  the  court 
ihaU  on  motion  allow  the  compensation  of  at- 
torneys and  enter  It  as  part  of  its  judgment  and 
that  all  other  liens  upon  the  judgment  shall  be 
of  no  effect. 

8.  The  ri£^htofaa  attorney  to  assert  a 
lien  upon  a-  recovery  on  a  claim 
aipainst  the  United  States  under  an  agree- 
ment for  a  conditional  fee  la  inoonaistent  with 


XT.  8.  Rey.  Stat.,  •  8477,  providing  that  all  tiauaflB» 
and  assignments  of  any  claim  upon  the  United 
States  or  of  any  interest  therein  shall  be  abso- 
lutely null  and  TOid  unless  made  with  oeitain 
formalities,  and  after  the  allowance  of  the  claina 
and  the  issuing  of  a  warrant  therefor. 

4«  Claims  under  the  Act  of  CouRiess  of 
June  6*  1888»  fbr  danukge  on  the  hi^ 
seas  by  conlMerate  cruisers  and  for 

premiums  charged  for  war  ilskB  after  the  sailing 
of  any  confederate  cruiser  although  to  be  satis- 
fled  out  of  a  particular  fund  without  further  re- 
sponsibility on  the  part  of  the  United  States,  are 
since  the  money  had  been  ooyered  Into  th» 
treasury  and  the  right  to  it  was  to  be  established 
by  legal  proceedings,  within  the  proviflons  of 
U.  8.  Rev.  Stat.,  •  8477,  making  Toid  aU  transfera 
and  assignments  of  any  claim  upon  the  United 
States  before  the  allowance  of  the  claim  and  the 
issuing  of  the  warrant  so  as  to  prevent  a  ben  m 
favor  of  an  attorney  under  an  agreement  for  s. 
conditional  fee  for  their  prosecution. 

6*  An  attorney  who  has  rendered  ser> 
▼ices  in  the  recovery  of  a  claim  fron^ 
the  United  States  which  has  finally  been  re* 
covered  by  the  administrator  of  the  beneficiary 
through  another  attorney  cannot  impose  a  lien 
upon  the  fund  where  such  administrator  had  no> 
further  notice  of  the  lien  than  the  mere  knowl- 
e<lge  that  such  attorney  had  rendered  services  in 
connection  with  the  claims,  nor  can  behold  him 
personally  liable  although  he  has  paid  over  th» 
fund  to  the  persona  entitled. 

8.  An  attorneys  lien  is  either 


Vorm,-^What  osssts  wttl  give  SuirUdieUon  to  appokU 
adminiBtratiir, 

There  are  few  cases  in  which  the  appointment  of 
an  administrator  has  been  set  aside  because  of  lack 
of  aaaets  to  sustain  the  Jurisdiction.  More  cases 
can  be  found  in  which  the  assets  have  been  held 
sufllclent  to  support  the  Jurisdiction,  but  the  body 
of  the  law  upon  this  subject  seems  to  be  continued 
in  dicta,  more  or  less  authoritative,  uttered  during 
the  discussion  of  kindred  subjects. 

The  subject  is  to  a  large  extent  governed  by  stat- 
utory provisions.  The  old  English  law  upon  the 
subject  is  only  to  a  limited  extent  applicable  in  this 
oountry,but  it  has  nevertheless  become  the  f  ounda- 
tion.  for  most  of  the  decisions  which  were  not 
oontrolled  by  statute. 

The  Tennessee  court  in  considering  the  effect  of 
the  English  law  upon  the  right  to  grant  adminis- 
tration upon  a  Judgment  says:  ^We  understand 
that  law  to  be  merely  a  local  rule  or  principle  of 
probate  Jurisdiction  for  the  purpose  of  regulating 
or  determining  the  right  of  granting  letters  tCFta- 
mentary  or  of  administration  as  between  the  dif- 
ferent diocesan  or  prerogative  courts  within  that 
country.**   Swancy  v.  Scott,  9  Humph.  827. 

While  we  have  here  no  system  of  superior  pro- 
bate Jurisdiction  such  as  was  in  vogue  in  England 
by  which  in  case  of  assets  within  the  Jurisdiction 
of  more  than  one  inferior  oifioial,  an  ofllclal  whose 
jurisdiction  extends  over  both  localities  can  grant 
the  administration  and  thus  save  conflicts,  and 
while  the  Jurisdiction  first  assumed  is  either  exclu- 
■tve  as  when  the  assets  all  lie  within  the  same  state, 
or  is  practically  ignored  as  wbeu  they  are  in  differ- 
ent states,  yet  many  of  the  rules  formulated  there 
and  much  of  the  nomenclature  have  been  adopted 


What  ooltis  necuaarU' 
In  England  there  seems  to  have  been  no  reason 
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why  administration  could  not  have  been  granted 
by  the  ordinary  in  any  case,  no  matter  how  small 
the  amount,  but  m  case  of  assets  in  more  than  ono 
diocese,  so  as  to  make  a  conflict  of  Jurisdiction  and 
bring  the  case  within  the  power  of  the  archbishop, 
the  value  of  the  estate  must  have  been,  as  finally 
fixed,  five  pounds.   Viner's  Abr.  Executors,  L 

In  this  country  the  rule  fixing  the  Jurisdiction  of 
the  ordinary  rather  than  that  of  the  archbishop 
seems  to  have  been  generally  adopted. 

In  a  Massachusetts  case  it  was  said  that  no  par- 
ticular amount  of  goods  is  necessary.  Pinney  v. 
McGregory,  102  Mass.  186. 

So  some  articles  of  furniture  and  personalty* 
though  of  small  value,  were  held  to  be  sufficient  in 
Harrington  v.  Brown,  6  Pick.  621. 

A  Japanese  folding  chair  will  give  Jurisdiotioa. 
White  V.  Nelson,  2  Dem.  26S. 

In  Nan  Oiessen  v.  Bridgford,  88  N.  T.  35S,  Juria- 
dlction  was  attempted  to  be  founded  on  the  exlsu 
ence  of  an  old  family  Bible  and  a  pair  of  ear-rmga» 
but  it  was  refused  partly  because  of  lapse  of  time, 
the  time  since  the  death  of  decedent  being  about 
200  years,  and  partly  because  of  failure  to  identify 
the  articles  as  those  of  decedent. 

So  slaves  are  assets.  Henderson  v.  Clarke,  4  litt. 
(Ky.)  277. 

And  a  mansion  house  and  goods  and  chattels  ars- 
sulfloient  to  sustain  the  appointment  of  an  admin- 
istrator.   Emerson  v.  Ross,  17  Fla.  122. 

But  the  interest  of  decedent  muat,  it  seems,  at 
least  appear  to  have  some  value. 

Thus  proof  that  decedent  was  defendant  in  ao 
action  pending  at  the  time  of  his  death,  in  which 
his  personal  property  was  attached,  and  that  it  was 
afterwards  surrendered  and  removed  from  the- 
state  upon  the  execution  by  a  third  person  of  aa 
accountable  receipt  therefor  to  the  officer,  and  that 
deceased  was  mortgagee  of  real  estate  in  a  mort* 
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ixkg  WfWLehmTgta^  lien*  Theformerli  based 
upon  tbe  pooseisloo  of  money  or  papers,  and  ex- 
pires when  the  poesesslon  ends;  the  latter  is  the 
rtflrht  to  make  the  claim  for  comi)enMition  a 
oharge  upon  the  judgment  and  is  not  perfected 
antil  notice  is  given  the  defendant. 

7.  An  administrator  of  the  beneficiary 
of  aelalm  againrt  the  United  State* 
appointed  to  meet  a  requirement  of 
the  court  and  taWng  char§^  of  the  ease 
with  its  approval,  does  not  by  makinff  use 
of  proofs  procured  by  a  former  attorney  accept 
the  benefit  of  the  latter's  services  so  as  to  render 
himself  liable  to  pay  for  them  where  such  proofs 
were  in  the  files  of  the  court  and  beyond  the  con- 
trol of  such  attorney  and  he  has  no  knowledge 
that  the  attorney  whom  he  employs  has  made  an 
arrangement  with  the  former  attorney  who  is 
relying  on  him  to  act  in  his  interest. 

8.  The  appointment  of  an  administrator 
eannot  be  collaterally  attacked  because 
lUie  petition  tor  administration  ftfils  to  allege  the 
4eath  of  the  intestate  since  the  Jurisdiction  of  tbe 
oourt  did  not  depend  upon  tbe  formality  of  the 
petition  or  adherence  to  any  technical  rule  of  the 
procedure. 

S*  He  who  qnestions  the  vaiidityofan 
administration  has  the  burden  of  estab- 
hriiing  its  invalidity  where  the  facts  of  the  C^th 
of  the  person  upon  whose  estate  letters  are 
granted  and  of  the  existence  of  assets  within  the 
Jurisdiction  appear  upon  the  record  as  Judicially 
ascertained. 

10*  Afl^neralfindinf^byarelbreethat 
a  party  was  duly  appointed  adminis- 
trator of  the  estate  of  a  person  referred  to  as 
deceased  throughout  the  report  IssuflBclent  to 


sustain  the  administration  were  nothing  further 
appears  in  the  record  to  enable  the  appeUats 
court  to  Judge  of  its  legality. 

11.  A  claim  acrainst  the  United  States 
under  tbe  Act  of  Ck>ngre8S  of  1882.  providing  for 
the  distribution  of  the  award  for  the  Alabama 
depredation  is  property  in  tbe  Jurisdiction  of  the 
courts  of  the  District  of  Columbia,  authorizing 
tbe  appointment  there  of  an.  administrator  of  the 
deceased  claimant. 

18.  The  appointment  of  an  administra- 
tor cannot  be  collaterally  attacked  on 
the  ground  tbat  the  petition  falsely  represented 
the  petitioner  to  be  a  creditor  of  the  intostete 
where  neither  the  residence  of  a  creditor  within 
the  Jurisdiction  nor  the  application  of  one  is 
essential  to  tbe  Jurisdiction. 

1 8*  One  entitled  to  administration  who 
stands  by  with  knowledge  of  tbe  application 
of  another  for  appointment  and  tbe  fact  tbat  be 
is  administering  upon  the  estate,  is  estopped  to 
assert  his  prior  right  and  claim  the  appointment 
made  to  be  invalid. 

14.  A  Judpnent  of  the  court  of  Ala- 
bama claims  making^  an  award  to  an 
ancillary  adminifftrator  appointed  in  the  District 
of  Columbia  cannot  be  collaterally  attacked  on 
the  ground  that  foreign  administrators  were  en- 
titled to  recognition. 

15.  An  ancillary  administrator  is  not 
liable  to  pay  fbr  services  contracted  for 
by  the  foreign  administrators,  since  there  is  no 
privity  between  them. 

(December  18, 1802.) 

1?XCEPTI0N8  by  defendant  to  apw  forma 
■^'    Judgment  in  favor  of  plaintiff  entered  up- 
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cage  not  discharged  of  record,  though  the  debt 
was  paid,  does  not  show  suificient  assets  to  support 
•dminlstration.    Crosby  v.  Leavitt,  4  Allen,  410. 

8o  partnership  real  estate  standing  in  the  name 
of  the  deceased  partner  is  notiassets  which  will  au- 
thorize the  appointment  of  an  administrator  for 
him,  if  the  entire  assets  of  the  firm  are  not  enough 
to  pay  their  debts  and  the  surviving  partner  has 
made  an  assignment  for  creditors.  Shaw,  Appel- 
lant, 81  Me.  207. 

But  In  Maine  to  authorize  administration  there 
must  be  personal  estate  to  the  value  of  $20  or  real 
estate  and  debts  amounting  to  tbat  sum.  Bean  v. 
Bumpus,  22  Me.  640;  Gross  v.  Howard,  62  Me.  192. 

Where  assets  are  regarded  as  located. 

Wot  the  purpose  of  determining  the  question 
'Whether  or  not  there  were  assets  In.tbe  dioceses  of 
more  than  one  ordinary  so  as  to  bring  tbe  case 
within  the  Jurisdiction  of  tbe  archbishop  certain 
rules  were  established  which  are  applicable  upon 
the  question.  What  are  assets?  As  a  general  rule 
it  may  be  said  that  everything  belonging  to  a  de- 
cedent which  had  any  value  so  as  to  be  utilized  in 
paying debta  maybe  regarded  as  assets  for  the 
purpose  of  granting  administration.  Tbe  question 
of  the  existence  of  such  asset  is  seldom  diflSoult, 
but  the  question  where  it  may  be  regarded  as  lo- 
cated may  often  become  so.  In  settling  this  ques- 
tion the  common-law  rules  are  generally  followed. 

In  Atty-Gen.  v.  Bouwens,  4  Mees.  ft  W.  liKL,  the 
court  in  considering  tbe  liability  to  probate  duty, 
said  *'as  to  the  locality  of  many  descriptions  of 
,  -effects,  household  and  movable  goods  for  instance, 
there  never  could  be  any  dispute;  but  to  prevent 
conflicting  Jurisdictions  between  different  ordi- 
naries with  respect  to  choses  in  action  and  titles  to 
property  it  was  established  as  law  tbat  Judgment 
debta  were  assets  where  the  Judgment  is  recorded; 
Hi  UK  A. 


leases  where  the  land  lies;  specialty  debts  where  the 
Instrument  happens  to  be;  and  simple  contract 
debta  where  the  debtor  resides  at  the  time  of  tbe 
testator^s  death;  and  it  was  also  decided  that,  as 
bills  of  exchange  and  promissory  notes  do  not  alter 
the  nature  of  simple  contract  debta  but  are  murely 
evidence  of  the  debta  due,  those  iiistruments  are 
asseta  where  the  debtor  lives  and  not  where  tbe  in- 
struments are  found. 

Tbe  presence  of  asseta  is  not  necessary  to  the  ap- 
pointment of  an  administrator  at  tbe  place  of  de- 
ceden t*s  domictl  at  the  ti me  of  h Is  decease.  Toledo, 
St.  L.  ft  K.  C.  B.  Co.  V.  Reeves,  (Ind.)  Nov.  8, 18B8. 

In  Putnam  v.  Pitney,  11  L.  K.  A.  41,  46  Minn.  242, 
it  appeared  that  there  was  a  Minnesota  debtor  to 
the  New  Jersey  deceased  debtor  of  a  Maine  creditor. 
The  Maine  creditor  applied  to  the  Minnesota 
courto  for  administration  to  assist  bim  in  collecting 
his  demand,  but  tbe  court  said  that  It  was  better 
for  tbe  whole  estate  to  be  settled  by  the  one  admin- 
istrator who  bad  been  appointed  in  New  Jersey, 
and  that  so  far  as  foreign  creditors  were  concerned, 
Minnesota  courta  would  not,  by  reason  of  the  debt, 
appoint  administration  adverse  to  tbat  of  the  New 
Jersey  administrator. 

Simple  eontraet  debta, 

A  debt  owing  to  decedent  is  estate  authorizing 
the  appointment  of  administration.  Emery  v.  Hil- 
dreth,2Gray,  228. 

A  statute  permitting  administration,  if  any  gooda 
are  found  within  the  state,  will  Include  cbosesln 
action  and  evidence  of  debt.  Epping  v.  Bobinson, 
21Fla.86. 

In  PIcquet,  Appellant,  6  Pick.  06,  administration 
was  granted  to  collect  a  debt. 

Tbe  claim  against  an  administrator  who,  know- 
ing of  a  paper  purporting  to  be  a  will  of  tbe  al- 
leged Intestate,  distributes   the    property  to  the 
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on  the  lepott  of  a  referee  in  a  proceeiliog 
brought  to  compel  payment  for  services  rend- 
«fed  in  the  proeocnUon  of  Alabama  claims. 
Jv^nunt  retened. 

The  facts  are  stated  in  the  oplDion. 

Me$ir$,  Stewart  ft  Wilds,  for  defendant: 

The  plaintiff's  lien  was  barred  by  section 
18  of  the  Act  of  1874. 

The  Act  of  1882  provided  "  tbst  the  court 
of  commissioners  of  Alabama  claims  created 
by  diapter  459  of  the  Laws  of  the  43d  Congress 
is  hereby  re-e^tablLshed,  in  the  manner  and 
with  the  obligations,  duties  and  powers  im- 
posed and  conferred  by  said  chapter,  except 
as  changnl  or  modified  by  thia  Act" 

In  no  adjudicated  case  has  the  eflScacy  of 
the  statute  to  defeat  liens  been  assailed. 

See  Bachman  t.  Latoson,  109  U.  8.  859, 27 
L.  ed.  1067;  Brooks  ▼.  Ahrens,  68  Md.  212. 

The  plaintifTs  lien  was  barred  by  section 
8477  of  U.  8.  Rey.  Stat 

Bvrks  V.  Chiid,  88  U.  8.  21  Wall.  441,  22 
L.ed.  623;  Wright  v.  TelMtU,  91  U.  8.  262,  23 
L.  ed.  820;  Becker  v.  Sireetzer,  15  liion.  427; 
UnUed  Btate»  y.  QUIU,  95  U.  S.  407, 24  L.  ed. 
503. 

AlthoiLrh  it  has  been  held  in  several  cases, 
notably  BrookM  y.  AhrefM,  mipra,  and  Toft  v. 
Marmly,  120  N.T.  474,  and  by  a  divided  court 
in  Beard  v.  Sturffis,  146  Mass.  545,  that  the 
money  paid  under  this  Act  of  1882  consti- 
tuted a  gift  and  did  not  pass  to  the  assignee 
under  a  previous  assignment  in  bankruptcy, 
yet  there  can  be  no  doubt  that  after  the  Act 
of  1882  went  into  effect,  the  claim  by  force 
of  the  Act  then  became  such  a  claim  against 


ibc  govern  meat,  as  is  contemplated  in  fi  S477. 
An  attorney  of  record  in  the  court  of  claims 
has  no  lien  on  the  judgment. 
Brookeit  Cat,  12  Ops^.  Atty-Gen.  216. 
The  defendant  was  not  affected  with  notice 
of  the  alleged  lien  and  cannot  be  held  to  re* 
'  spond  oat  of  his  own  funds  to  the  plaintiff. 
I     The  great  indulgence  shown  by  courts  to 
.  the  attorney's  charging  lien  upon  judgments 
has  never  gone  to  tbe  extent  of  chargine  the 
'  judgment  debtor  who.  without  noiice  of  the 
,  lico,  and  without  collusion,   pays  the  judg- 
j  ment  to  the  judgment  creditor. 

1  Jones,  Liens,  §  209;  WeUh  y.  H6U,  1 
DougL  238;  Bead  v.  Ihipper,  6  T.  R.  361; 
Mit^idl  y.  (Hdndd,  4  T.  R  123;  Marshall  v. 
Meecii,  51  N.  Y.  140,  10  Am.  Rep.  572:  Pin- 
der  v.  MorrU,  3  Cai.  165;  ITeartt  y.  Chipman, 
2  Aik.  162:  Honperv.  Welch,  43  Yt.  169.  5  Am. 
Rep.  267;  Young  v.  Dearborn,  27  N.  H.  324; 
Courtney  Y.  itcGawck,  23  Wis.  619. 

Tbe  obvious  import  of  the  plaintiffs  under- 
taking was  to  prosecute  these  several  claims  to 
judgment.  If  then,  judgment  was  obtained 
by  him,  to  have  one  half  of  the  amount  recov- 
ered. 

If  he  had  renounced  hfs  employer's  service, 
without  cause,  before  the  judgment  was  ob- 
tained, could  he  have  maintained  a  lien  ?  Most 
certainly  not,  for  he  would  have  violated  the 
contract  upon  the  performance  of  which  his 
lien  depended. 

How,  then,  does  he  stand  in  any  better  light, 
having  by  his  own  fault  placed  himself  where 
he  could  no  longer  act  as  his  client's  attorney 
in  that  court? 


next  of  kJD,  is  sufficient  to  Justify  gnniXng  of  let- 
ters of  adminlBtratloo  with  the  will  annexed.  Be 
Nesmitb,  1  N.  Y.  Supp.  843. 

Yiners  Abridflrment,  Executor  H.  says  tt  seems  it 
is  not  law  that  a  debt  without  specialty  shall  be 
counted  2K>na  where  the  debtor  dwells  and  not 
where  the  testator  dwelt 

But  that  statement  cannot  now  be  regarded  as 
true. 

In  Borland  to  found  the  Jurisdiction  of  the  pre- 
rogative court  there  must  be  Ixma  fiotoMMo,  and 
for  this  purpose  simple  contract  debts  were  "bona 
notahUiOL  at  tbe  place  where  the  debtor  restdes. 
France  v.  Aubrey,  2  Lee,  Bccl.  Bep.  Q84. 

There  is  a  dictum  in  Wyman  v.  United  States, 
109  U.  8. 664. 27  L.  ed.  1068,  that  all  simple  contract 
debts  are  asaets  at  the  domicll  of  the  debtor,  to 
which  several  authorities  are  cited. 

In  considering  the  question  of  the  power  of  the 
administrator  to  release  it,  the  court  in  Cbapman 
V.  Fish,  6  Hill,  664,  said  '*a  simple  contract  debt 
would  be  bona  notaMLia  in  the  state  where  the 
debtor  lived.** 

In  a  case  where  the  question  was  as  to  what  law 
should  govern  in  the  distribution  of  some  notes 
and  t)onds  which  had  been  deposited  with  an 
agent  for  safe  keeping,  the  court  said  at  common 
law  for  the  purpose  of  administmtion  a  simple  con- 
tract debt  is  asBets  where  the  debtor  resides. 
Cooper  V.  Beers,  148  HL  26. 

And  a  similar  rule  was  recognized  in  the  follow- 
ing cases:  Sayre  v.  Helme,  61  Pa.  299;  Kohler  v. 
Knapp,  1  Bradf.  241;  Arnold  v.  Arnold,  62  Ga.  027; 
Vaughn  v.  Barret,  6  V t.  8d8, 26  Am.  Dec  806. 

Where  a  debt  must  be  demanded  and  paid  or 
prosecuted,  is  where  administration  must  be  taken 
out.    Ck>m.  V.  Hudgin,  2  Leigh,  248. 

The  Tennessee  Code,  section  3043,  provides  that 
letters  of  administratOD  may  be  granted  where  a 
24  L.  R.  A. 


debtor  of  deceased  resides;  where  a  debtor  of  an- 
other debtor  of  the  deceased  resides;  where  a  suit 
is  to  be  brought,  prosecuted,  or  defended  in  which 
such  estate  is  Interested. 

interest  in  pending  suit. 

An  Interest  In  an  action  at  law  is  aasete.  Murphy 
V.  Greighton,  45  Iowa,  179. 

A  bond  In  suit  at  the  death  of  the  Intestate  wlQ 
support  administration.  Barcltft  v.  Treeoe,  77  Ala. 
62& 

A  daim  for  which  a  removed  executor  was  proee- 
cuting  an  action  will  authorize  the  appointment 
of  an  administrator  with  the  will  annexed.  Hay- 
ward  V.  Place,  4  Dem.  487. 

A  pending  suit  to  enjoin  an  action  at  law  and 
for  an  account  is  within  a  statute  permitting  the 
appointment  of  an  administrator  for  goods,  and 
the  fact  that  the  suit  is  flnally  decided  agaiost  tbe 
administrator  will  not  destroy  the  originiQ  Juris- 
diction to  appoint  the  administrator  so  as  to  make 
the  proceeding  void  and  relieve  the  sureties  from 
liability.  '  Bobinson  v.  Epping,  24  Fla.  237. 

Attion  fcr  wrongfvi  deathm 

A  right  of  action  for  negligent  injuries  causing 
death  is  assets.  Missouri  Pao.  B.  Go.  ▼.  Lewis,  2  L. 
B.  A.  67, 24  Neb.  848. 

Administration  for  the  purpose  of  enforcing  the 
statutory  liability  for  killing  the  intestate  li  a 
matter  of  right.  Hartford,  4k  N.  H.  B.  Co.  v.  An- 
drews, 86  Conn.  214. 

But  a  statutory  right  of  action  for  death  in  one 
state  will  not  give  Jurisdiction  to  grant  adminls- 
traUon  in  another.  lUinois  Cent.  B.  Co.  v.  Cragio. 
71  ni.  177. 

And  in  Indiana  it  was  held  that*where  a  cause  of 
action  for  negligent  killing  is  prosecuted  for  tbe 
benefit  of  the  widow  and  children,  the  right  of  ic- 
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Eektograph  Co.  t.  Fourl,  11  Fed.  Rep.  844. 

Mutr§,  Am  P«  Tapper  and  J«  F«  Kan- 
ninff*  for  plaintiff: 

Defendant  had  sufRcieDt  notice  to  pat  him 
upon  inquiry  aa  to  all  the  facts. 

BlaMdl  V.  8tfven$,  16  Vt  179;  Stafford  T. 
BaOou,  17  Vt  829;  McDanielt  v.  Flower  Brook 
Mfg.  Co,  22  Yt.  374;  ^etens  v.  Qoodetwugh,  26 
Vt.  684;  LaUU  t.  Field,  5  Vt.  218. 

The  court  of  Alabama  claims  was  bound  to 
recognize  the  foreign  administrators  and  pay 
them  the  moDey. 

WiUiam$y.  Snunderi,  5  Co1dw.60;  Tompkini 
V.  Tompkins,  1  Story,  C.  C.  647;  Oroudaon  v. 
Leonard,  8  U.S.  4  Cninch,  484. 2  L.  ed.  670;  Ths 
*'Mary,"  18  U.  8.  9  CraDch.  126.  8  L.  ed.  678; 
GeUton  ▼.  Hoyt,  16  U.  8.  8  Wheat.  246.  4  L. 
ed.  ^li  Armstrongs,  Lear,  26  U.  S.  12  Wheat. 
169,  6  L.  ed.  689;  Elliott  v.  Peireol,  26  D.  8.  1 
Pet.  888,  7  L.  ed.  169;  Thompson  v.  Tolmie,  27 
U.  8.  2  Pet.  167,  7  L.  ed.  881. 

The  probate  court  had  do  Jurisdiction  to 
appoint  the  defendant  administrator.  The  pe- 
titions do  not  allege  the  death  of  the  intestate, 
and  there  were  no  assets  in  the  District  ci  Col- 
umbia. 

Baehman  t.  Lateson,  109  U.  S.  659,  27  L.  ed. 
1067:  Smith,  Lead.Caa.  p.  669;  Freem.  Judgm. 
§  608;  Schouler,  Ezrs.  A  Admrs.  $§  80,  91,  et 
seg. ;  Allen  ▼.  Dundas,  8  T.  R.  126. 

Tbere  was  an  implied  promise  from  the  de- 
fendant to  pay  the  plaintiff's  claim. 

Paddock  Y,  Kittredge,  81  Vt.  878;  Boothe  ▼. 
Fitepatrirk,  36  Vt.  681;  Cobb  v.  Coioderp,  40  Vt. 
26,  95  Am.  Dec.  370;  Barlow  ▼.  Smith,  4  Vt 
189;  Glass  v.  Beaeh,  6  Vt  172;  State  v.  St. 


Johnsbury,  69  Vt.  837;  Corey  y,  Oale,  18  Vt. 
644;  Bennett's  Vermont  Justice,  p.  65. 

The  plaintiff  had  an  attorney's  lien  upon  the 
funds. 

Harris  ▼.  Osbourn,  3  Car.  &  M.  238;  NieheUs 
V.  WHson,  11  Mees.  &  W.  106;  Whiteheads. 
Ijyrd,  7  Exch.  691;  Mygatt  v.  Wile&x,  46  K 
Y.  806,  6  Am.  Rep.  90;  Nixon  y,  Phdps,  29 
Vt  198;  Williams  v.  IngersoU,  89  N.  'X:  608; 
Story,  Eq.  Jur.  1040. 

These  war  prenuums  were  not  claims  airainst 
the  United  States. 

BaiUy  ▼.  United  States,  109  U.  8.  432.  27  L. 
ed.  988;  S^fftyrd  y.  Kirk,  97  U.  8.  484,  24  L. 
ed.  1032;  2  Abb.  Nat  Dig.  609;  Bumand  t. 
Bodoeanaehi,  L.  R  6  C.  P.  Div.  424. 

Hunaoiiy  /.,  deliTered  the  opinion  of  the 
court: 

The  tribunal  of  arbitration  which  met  at 
Geneva,  in  Switzerland,  under  the  provisions 
of  the  treaty  of  Washington,  for  the  adjust- 
ment of  the  claims  of  the  United  States  against 
Great  Britain,  known  as  the  "Alabama 
Ckims,"  awarded  to  the  United  States  a  cer- 
tain sum,  in  gross,  in  sati^fa'  tion  of  its  de- 
mands. In  ]b74  the  coun  of  commissioners 
of  Alabama  claims  was  establiabed,  by  act  of 
congress,  to  effect  a  distribution  of  the  sum  so 
awarded;  but,  after  the  satisfaction  of  all 
claims  which  the  court  was  authorized  to  al- 
low, a  portion  of  the  award  remained  undis- 
tributed, and  was  covered  into  the  treasury  of 
the  United  States.  In  1882  this  court  was  re- 
established for  the  allowance  of  claims  di- 
rectly resulting  from  damage  done  on  the  high 


tioD  is  not  assets  which  will  authorize  the  appoint- 
ment of  an  administrator.  Jefferson vUle  K.  €^ 
y.  Swayne,  26  Ind.  477.  and  this  cose  was  followed 
In  Perry  ▼•  St  Joseph  ft  W.  R.  Ck>.  29  Kan.  420. 

Specialties, 

Debts  by  specialty  are  assets  where  tbey  are 
found.  Byron  v.  Byron,  Cro.  Blia.  472;  France  v. 
Aubrey,  2  Lee,  EccL  Rep.  584;  Vaoffhn  t.  Barret, 
6  Vt.  883. 26  Am.  Dec  806. 

A  t)ond  is  assets  where  it  Is  found  and  not  where 
the  debtor  resides.    Beers]  v.  Shannon,  78  N.  Y. 

Judamenis, 

Judgments  are  bona  notdbttia  where  the  reoord 
Is.  Yautf  bn  v.  Barret,  supra;  Gold  v.  Strode,  Garth. 
148. 

But  in  Swanoy  v.  Soott,  9  Humph.  827,  the  court 
held  that  in  case-a  ludgrment  was  recovered  In  a  for- 
•iffn  state  and  then  the  creditor  died  and  the  debtor 
removed  to  the  state  of  the  application,  adminis- 
tration oould  be  granted  to  recover  the  claim. 

Corporate  stoeHu 

Shares  of  stock  In  a  domestic  corporation  which 
are  found  within  the  state  will  give  Jursidlction  to 
grant  letters  of  administration.  Winter  v.  Lon- 
don (Ala.)  Feb.  6. 1898. 

Shares  of  the  capital  stock  of  a  oorporatlon  are 
assets  where  the  stock  Iwoks  are  kept,  transfers 
made,  and  dividends  paid.  Arnold  r.  Arnold,  62 
Ga.627. 

Insuranee  poUey. 

The  Indorsee  of  a  policy  of  insurance  resident  in 
the  state  where  the  insurer  resides  may  have  ad- 
ministration for  the  purpose  of  enforolog  the 
policy.  Herrill  v.  New  England  Mut^  Lb  Ina.  Go. 
108  Mass.  247,4  Am.  Bep.  648. 
d4L.R.A. 


Two  New  York  cases  appear  to  conflict  on  this 
question.  One  holds  that  a  claim  afrainst  an  In- 
surance company  to  assets  where  the  Insurer  to  lo- 
cated, although  the  policy  to  in  another  state.  Re 
Miller,  6  Dem.  381. 

The  other  holds  that  the  interest  of  de'*edent  in 
a  policy  of  insurance  issued  for  his  l>eneat  on  the 
life  of  another  to  assets  where  the  policy  to  found. 
Johnston  V.  Smith,  25  Hun,  17L 

QaUns  awinat  QovernmenL 

Under  the  Act  of  Congress  of  1821,  giving  ezeoii- 
tors  from  other  states  the  right  to  sue  in  the  Dis- 
trict of  Columbia,  no  administration  oould  be  ap- 
pointed tbere  to  receive  a  claim  due  decedent 
from  the  govemmr^nt  so  long  as  there  was  an  ex- 
ecutor having  authority  from  the  state  where  the 
decedent  was  domiciled  at  the  time  of  his  death, 
Kane  v.  Paul,  88  U.  8. 14  Pet  83. 10  L.  ed.  841. 

The  mere  fact  that  the  United  States  has  given 
drafts  payable  at  the  treasury  In  Washington  and 
has  deposited  the  money  there  to  pay  them  does 
not  compel  administration  there  to  collect  them, 
but  the  proper  officers  may  in  their  discretion  pay 
the  admlntotrator  of  the  domidl,  and  mandamus 
will  not  lie  to  control  such  discretion.  Wyman  v. 
United  States,  109  U.  S.  654.  27  L.  ed.  1068. 

A  claim  against  the  United  States  to  not  a  local 
asset  In  the  District  of  Columbia  which  will  give 
jurisdiction  for  admlntotratlon  of  an  estate  of  a 
person  domiciled  elsewhere.  King  v.  United 
States,  27  Gt.Gl.6i29;  Butherford  v.  United  States* 
Id  688. 

Where  the  sole  asset  was  an  indebtedness  of  the 
state,  any  ordinary  within  the  state  couid  grant 
administration.    Ex  parte  Dauthereau,  2  Brev.  468. 

But  the  Irish  court  refused  to  grant  administra- 
tion upon  the  estate  of  an  Irish  officer  who  died  In 
India  leaving  property  there  and  a  sum  of  money 
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teas  by  confederate  crnisen,  and  claims  for 
the  payment  of  premiums  charged  for  war 
risks  after  the  sailing  of  any  confederate 
cruiser;  and  provision  was  made  for  the  pay- 
ment of  the  claims  so  allowed,  by  the  secre- 
tary of  the  treasury,  out  of  the  balance  of  the 
Geneva  award  not  appropriated  to  claims  al- 
lowed under  the  previous  act.  This  suit  is  to 
recover  for  services  rendered  in  the  prosecu- 
tion of  claims  of  the  second  class  above  named 
before  the  court  of  commissioners,  as  thus  re- 
established. 

Boon  after  the  passage  of  the  Act  of  1882 
the  plaintiff  undertook  to  prosecute  the  de- 
mands of  certain  complainants  under  contracts 
by  which  be  was  to  have  one  half  of  the 
amount  recovered  and  collected,  and  was  to 
make  no  charge  unless  recovery  was  had. 
These  demands  were  based  upon  payments 
made  by  the  complainants  as  agents  of  certain 
beneficiaries,  who  had  afterwards  reimbursed 
auch  complainants  for  the  sums  advanced. 
"While  these  clnlms  were  pending  the  court 
promulgated  a  construction  of  the  statute  un- 
der which  they  were  presented,  to  the  effect 
that  when  payment  of  premiums  had  been 
made  by  one  party  in  his  own  name  for  the 
benefit  of  others,  and  the  amount  of  such  pay- 
ment had  been  refunded  to  him  by  the  persons 
for  whose  benefit  the  payment  was  made,  the 
petition  should  be  made  out  and  sworn  to  in 
the  name  of  the  party  who  paid  the  premiums, 
on  behalf  of  the  persons  for  whose  benefit 
such  payment  was  made,  and  should  state  the 
names  and  residences  of  the  parties  beneficially 
interested,  and  the  amount  of  their  respective 


interests,  and  that  separate  Judgmenta  aboold 
be  entered  in  favor  of  such  benefldariea. 
After  this  was  promulgated  the  petitiona  in 
the  cases  in  which  the  plaintiff  rendered  the 
services  i>ued  for  were  amended  accordingly. 
The  plaintiff  subsequently  continued  the  pros- 
ecution of  the  claims  under  such  circumstances 
regarding  employment  by  the  beneficiaries  as 
will  be  hereafter  stated.  Previous  to  the  15th 
day  of  July,  1886,  the  proofs  were  completed, 
and  the  claims  ready  for  Judgment  as  the  pe- 
titions then  stood.  On  that  day  the  court  an- 
nounced a  further  decision,  to  the  effect  that, 
where  the  claimant's  administrator  received 
his  appointment  without  the  United  States, 
ancillary  administration  must  be  taken  out  in 
the  District  of  Columbia,  and  that  the  ancil- 
larv  administrator,  only,  could  maintain  the 
claim  of  the  decedent,  and  take  Judgment 
thereon.  It  was  also  held  that  a  Judgment 
could  not  be  rendered  in  favor  of  a  guardian. 
On  the  29th  day  of  July,  1885,  and  before  any 
further  action  had  been  taken  by  the  plaintiff 
upon  the  claims  in  question  in  view  of  these 
decisions,  the  plaintiff  was  prohibited  from 
appearing  in  the  court  of  commissioners,  and 
from  exercising  in  any  way  the  functions  of 
an  attorney  and  counselor  of  that  court;  and 
the  clerk  was  authorized  to  substitute  for  the 
plaintiff's  name  the  name  of  any  other  attor- 
ney, upon  the  receipt  of  a  written  request  to 
that  effect  from  the  claimant  or  his  legal  rep- 
resentative. The  plaintiff  did  not  appear  in 
court  after  this,  ana  rendered  no  further  serv- 
ices in  connection  with  the  claims;  but  he  en- 
tered into  an  arrangement  with  one  Edward  E. 


to  the  bands  of  the  secretary  of  state  for  war.    lie 
But80D,L.B.9Ir.2L 

Assets  brougiht  within  juisdietion  nfter  deotA  of 
intestate. 

Administration  may  be  granted  on  property 
hrouffht  into  the  state  after  the  fntestate^s  death. 
Bobinson  v.  Robinson,  11  Ala.  947:  Miller  v.  Jones, 
<6  Ala.  247:  Kobler  v.  Knapp,  1  Bradf.  241. 

A  debt  due  by  one  who  comes  into  the  state 
after  the  creditor's  death  will  authorize  adminis- 
tration on  the  estate  of  the  creditor.  Plnney  v. 
HcGresrory,  102  Mass.  186. 

If  the  debtor  of  an  estate  removes  within  a  state 
where  there  are  claims  aRrainst  the  decedent,  an 
administrator  may  be  appointed  to  collect  the 
debts  and  pay  the  claims.  Steams  v.  Wright,  51 N. 
H.60Q. 

Proof  of  will  maybe  taken.  If,  since  testator's 
death,  a  promissory  note  secured  by  a  mortgagre 
on  land  in  another  state  has  come  within  the  Juris- 
diction.   Re  Hopper.  6  Dem.  242. 

But  property  temporarily  brought  into  the  Ju- 
risdiction for  a  special  purpose  does  not  confer 
Jurisdiction.    Christy  v.  Vest.  36  Towa,  287. 

8o  an  article  temporarily  brought  into  the  Juris- 
diction after  the  death  of  the  intestate  on  a 
bailment,  but  removed  before  application  for  ad- 
ministration, is  not  assets.  Kobler  v.  Knapp, 
supra. 

And  in  Kentucky  it  is  held  that  property  brought 
Into  the  country  after  the  decease  will  not  give 
Jurisdiction.  Embry  v.  Millar,  1  A.  K.  Marsh.  800« 
10  Am.  Deo.  732. 

In  Burnett  v.  Meadows,  7  B.  Moo.  277. 46  Am.  Dec. 
517,  it  was  held  that  property  owned  by  one  who 
died  in  transitu  between  the  state  of  his  former  res- 
idence and  that  to  which  he  was  intending  to  re- 
move might  be  considered  assets  in  the  latter  state 
24L.R.  A. 


if  the  family  oontiaued  the  Journey  and  finally 
settled  in  the  land  of  adoption. 

Lan^bs, 

Beal  estate  may  be  aosets.  Bishop  v.  Lalooette, 
67  Ala.  197;  Sprayberry  v.  Cult>erson,  82  Ga.  299:  Lit- 
tle y.  Sinnett,  7  Iowa,  824;  Lees  v.  Wetmore,  56 
Iowa,  170:  Presoott  v.  Durfee,  131  Mass.  477:  Hart 
V.  Coltrain,  19  Wend.  878. 

In  the  latter  case,  however,  it  is  said  that  under 
the  statute  the  Jurisdiction  did  not  turn  upon  the 
question  of  assets. 

And  to  make  lands  assets.  It  is  probable  that  they 
must  be  necessary  to  pay  debts.  Ives  v.  Jackson- 
ville Nat.  Bank,  28  lU.  App.  fi68w 

In  Floyd  v.  Pilgrim,  32  Wis.  876,  It  is  suggested 
that  if  there  is  no  personalty  and  no  debts,  no  ad- 
ministration could  be  granted  for  real  estate. 

And  a  similar  suggestion  was  ma^e  in  Filbey  v. 
Oarrier.  45  Wis.  469. 

In  Fay  v.  Haven,  8  Met.  109,  administration  was 
granted  where  the  only  assets  were  lands. 

Lands  are  assets  if  the  owner  died  an  alien  and 
an  administrator  is  needed  to  protect  the  estate 
and  care  for  its  proper  disposition.  Niorosiv. 
Giuly,  85  Ala.  866. 

In  Temples  v.  Cain,  60  Miss.  478,  real  estate  which 
was  left  by  a  resident  was  held  to  be  assets,  but 
this  is,  perhaps,  not  so  when  left  by  a  nonresident. 
Partee  v.  Kortreoht,  54  MisP.  68. 

In  Kentucky,  however,  lands  are  not  assets. 
Thumb  V.  Gresham.  2  Meto.  (Ky.)  806;  Butherford 
V.  Clark.  4  Bush,  27. 

And  under  New  York  Rev.  Stat,  lands  are  not 
assets  which  will  warrant  the  granting  of  adminfe- 
tration.    Holiister  v.  Hollister,  10  How.  Pr.  682. 

An  allegation  of  fraudulent  transfer  by  decedent 
of  his  real  estate  will  authorise  administtation. 
Bowdoin  V.  Holland,  10  Cush.  17. 
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Holman,  who  was  then  a  derk  in  his  office, 
t>y  which  it  was  af^r^d  that  Holman  should 
procure  an  appointment  in  the  orphans'  court 
•of  the  District,  as  ancillary  administrator  of 
the  several  beneficiaries,  and  appear  in  the 
•several  cases  in  the  interest  of  the  plaintiff, 
and  take  judgment  upon  the  several  claims, 
and  receive  from  the  plaintiff  for  these  serv- 
ices a  certain  share  of  the  amounts  collected. 
Before  any  thine  had  been  done  under  this 
agreement,  Hohnan  abandoned  hia  employ- 
ment as  the  plaintiff's  clerk,  and  commenced 
practice  for  himself;  and  he  thereupon  pro- 
-cured  the  defendant  to  take  out  the  adminis- 
tration made  necessary  by  the  above  decision. 
After  duly  qualifying  under  his  appointments 
«8  administrator,  the  defendant  employed  Hoi- 
tnan  to  appear  in  the  several  cases  and  obtain 

iudffment.  Holman  was  regularly  substituted 
Q  place  of  the  plaintiff  as  attorney,  and  pros- 
ecuted the  claims  in  behalf  of  the  defendant 
But  no  further  proofs  were  furnished,  except 
the  depositions  of  the  defendant,  in  which  he 
referred  to  the  proofs  already  on  file,  and  ex- 
pressed his  willingness  u>  accept  as  correct  the 
amounts  therein  named.  Judgments  were  ob- 
tained in  due  course,  of  which  the  defendant 
ceceived  part  satisfaction. 

The  beneficiaries  whose  claims  were  thus 
-preferred  for  allowance  by  the  plaintiff,  and 
of  whose  estates  the  defendant  was  thus  ap- 
pointed administrator,  with  the  exception  of 
Menry  W.  tilicer,  died  in  foreign  countries, 
and  left  estates  which  were  there  administered. 
In  some  of  the  cases  the  entire  service  of  the 
plaintiff  is  shown  to  have  been  rendered  after 
the  death  of  the  beneficiary;  and  this  is  appa^ 
rently  true  of  all  the  cases,  except  that  in  the 
<?ase  of  Raynaford  the  initiatory  proceedings 
were  before  his  death.  In  some  of  the  cases 
the  plaintiff  was  directly  employed,  or  clearly 
recognized,  by  the  personal  representative  of 
the  beneficiary  in  the  country  of  principal  ad- 
'ininistntlon,  as  attorney  for  the  further  pros- 


ecution of  the  claim;  but  no  adoption  of  the 
contract  made  with  the  complainant  is  shown 
in  any  case.  Slicer  died  in  Baltimore,  Md.» 
leaving  minor  children,  of  whom  Laura  Q. 
Cooper  was  the  duly  appointed  guardian.  The 
amendment  and  subeequent  prosecution  of 
the  petition  by  the  plaintiff  was  done  as  her 
attorney.  Raynsford  died  at  Rio  Janeiro,  in 
Brazil,  leaving  a  widow,  who  was  there  duly 
appointed  his  administratrix.  She  furnished 
such  further  proofs  as  the  plaintiff  called  for. 
Grossman  died  in  the  kingdom  of  Prussia, 
leaving  a  widow,  who  was  appointed  his  ex- 
ecutrix, and  who  continued  the  plaintiff  as  her 
attorney.  Miguel  Bou  died  in  Barcelona,  is 
Spain;  and  the  petition  in  his  case  was  furtfaei 
prosecuted  in  the  name  of  his  son,  as  executor, 
who  recoffnized  the  plaintiff  as  attorney  for 
the  complainant,  and  appointed  an  agent  to 
protect  the  beneficiarv's  interest.  Zangroris 
was  a  member  of  the  firm  of  T.  M.  Zangronis 
&  Ck).;  the  other  partners  beine  Baron  Kessel 
and  Sebastian  de  Lassa,  residents  of  Cuba. 
One  Kerlegand,  of  Havana,  was  appointed  ex- 
ecutor, etc.,  of  the  estate  of  Zangroniz,  and 
recognized  the  plaintiff  as  his  attorney  in  the 
prosecution  of  the  decedent's  claim.  But  no 
judgment  was  rendered  in  favor  of  the  Zan- 

Soniz  estate,  the  judgment  upon  this  claim 
ing  awarded  to  Kessel  and  De  Lassa,  as 
surviving  partners,  but  without  any  such 
judgment  being  asked  by  them,  or  by  any  rep- 
resentative or  attomev  in  their  behalf.  Cosme 
de  la  Torricute  died  in  Cuba,  and  one  Rionda 
was  duly  appointed  administrator  of  his  es- 
tate, and  as  such  agreed  that  the  plaintiff 
should  receive  for  his  services  60  per  cent  of 
any  judgment  obtained,  and  should  have  a 
lien  upon  any  draft  which  might  be  issued  in 
payment  of  such  judgment,  and  be  the  lawful 
custodian  of  such  draft  until  the  amount  due 
him  should  be  paid.  The  defendant  has  set- 
tled his  several  administration  accounts,  and 
with  the  exception  of  the  amounts  received  on 


The  reversion  after  the  death  of  the  widow  wfil 
•snthorlaetbe  appointment  of  an  administrator  de 
honU  non,   Bancroft  v.  Andrews,  0  Cush.  484. 

Bents  of  real  estate  acoruinff  and  coUeoted  snb- 
sequentir  to  the  decedent^B  death  are  not  assets. 
Kohler  v.  Knapp,  1  Bcadf.  24L 

Depotttt, 

Unted  States  bonds  deposited  upon  a  special  oer- 
tlfl<9ateof  deposit  for  their  safe  keeping  are  not 
assets  at  the  place  of  deposit  so  as  to  prevent  their 
beiDflr  taken  poeiesBion  of  by  the  foreiflrn  executor 
and  require  the  appointment  of  a  local  adminis- 
trator. Shakespeare  v.  FldeUty  Ins.  Trust  &  D. 
Co.  97  Pa.  im 

Doubtful  elafma 

The  mere'faet  that  a  olaim  may  be  doubtful  Is,  It 
•  seems,  immateriaL  The  question  of  the  validity 
of  the  claim  is  not  for  the  prokwte  court  to  decide. 

A  olaim  against  one  with  whom  the  decedent  had 
deposited  money  is  assets,  and  it  is  immaterial  that 
the  olaim  may  prove  to  be  invalid  or  incapable  of 
enforcement.   Sullivan  v.  Foediok.  10  Hun,  178. 

A  note  may  constitute  assets,  although  it  is  se- 
cured l)y  a  mortgage  on  land  which  is  claimed  by 
a  third  person  by  adverse  possession,  siooe  the  pro- 
bate oourt  cannot  determine  the  validity  of  such 
elaim,  but  must  leava  its  decision  to  the  courts  of 
law.   raraona  v.  Spaulding,  180 


Claim  ogoinst  personal  repreMntatives. 

An  attempt  to  assert  a  right,  against  the  personal 
representative  will  not  give  Jurlsdiclion  to  ap- 
point an  administrator.  PatiUo  v.  Barksdale,  29 
Oa.85«. 

After  claims  have  been  collected  by  an  executor 
in  a  foreign  country  and  remitted  for  distribution, 
they  certse  to  be  assets  so  as  to  permit  administra- 
tion in  the  state  of  their  destination.  Sedgwick  v. 
Ashbumer.  1  Bradf .  105. 

Money  sent  by  foreign  administrators  to  theli 
agent  in  this  country  to  be  paid  over  to  the  legs* 
teesls  not  assets  in  bis  hands  which  willauthoriM 
the  appointment  of  an  administrator  at  the  in> 
stance  of  creditors  of  the  decedent  residing  here. 
Wheelock  v.  Pierce.  0  Cush.  288. 

In  Warner  v.  Bevi],  17  Ala.  280,  It  is  said  that  an 
orphan*s  court  has  no  Jurisdiction  of  personalty 
which,  after  the  death  of  the  testator,  the  executor 
removed  from  the  place  of  the  testator*s  residence . 
into  the  tenltorial  Jurisdiction  of  such  court. 

BOU  «md  fioCes* 

In  Tennessee  the  court  adopted  a  rule  on  this 
question  at  variance  with  the  rule  at  common  law 
as  stated  above,  and  held  that  bills  and  notes  ars 
assets  where  they  are  found  and  not  where  ths 
debtor  resides.  St.  John  v.  Hodges,  9  Bazt  884. 

H.P.  » 
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the  ZaDcrcmiz  dafm,  aod  in  the  Slioer  estate, 
baa  paid  over  the  sama  received,  less  the  ex- 
penses allowed,  to  the  per^onai  representatives 
of  the  several  decedents  in  the  foreign  coun- 
tries named. 

The  plaintiff  soui^ht  to  establish  before  the 
referee  an  express  promise  by  the  defendant  to 
pav  for  these  services.  The  referee  having 
failed  to  find  that  any  promise  was  made,  the 
plaintiff  now  claims  that  the  circumstances 
were  such  that  the  law  will  imply  one.  This 
claim  must  rest  upon  one  of  two  grounds, — 
either  that  the  defendant  has  received  and  dis- 
posed of  a  fund  upon  which  the  plaintiff  had 
m  lien,  and  out  of  which  it  was  the  duty  of  the 
defendant  to  see  that  the  plaintiff  was  paid,  or 
that  the  defendant  has  received  the  benefit  of 
the  plaintiflTs  services  under  such  drcumsiances 
that  the  law  casts  upon  him  the  burden  of 
compensation.  But  the  defendant  suggests 
that  the  plaintiiTs  only  remedy,  upon  a  claim 
of  this  nature,  was  in  the  court  where  the  de- 
fendant accounted  for  the  estates.  The  case 
shows  that,  to  establish  a  claim  against  a  de- 
ceased person's  estate  in  the  District  of  Colum- 
bia, the  claim  must  be  filed  with  the  register 
of  wills  within  18  months  after  the  issue  of 
letters  of  administration;  that  the  notice  re- 
quired by  law  to  be  given  to  creditors  in  such 
cases  was  duly  given  by  the  defendant;  but 
that  the  phiintiir  did  not,  within  the  period 
named,  file  any  claims  against  these  estates. 
Ordinarily  the  persons  referred  to  as  creditors 
of  an  estate  are  those  who  had  claims  ai2:ainst 
the  deceased  in  his  lifetime;  and  the  reouire- 
ments  concerning  the  presents*  ion  of  claims 
ordinarily  refers  to  demands  of  this  character, 
and  not  to  such  liabilities  as  mav  have  been 
incurred  by  the  administrator  in  the  settlement 
of  the  estate.  Without  more  definite  findings 
as  to  the  probate  procedure  in  the  District  of 
Columbia,  we  should  hesitate  to  reject  any 
claim  which  the  plaintiff  may  ha?e  obtained 
against  the  administrator,  as  barred  by  the 
settlement  of  the  estate.  It  will  therefore  be 
necessary  to  consider  the  grounds  of  the  plain- 
tiff's claim. 

The  plaintiff  claims  to  have  bad  an  attor- 
ney's lien  upon  the  money  recovered  by  the 
defendant;  and  the  defendant  insists  that  any 
right  of  this  kind,  which  the  plaintiff  might 
otnerwise  have  haid,  was  barred,  both  by  tbe 
provisions  of  the  act  constituting  tbe  court, 
and  by  the  Revised  Statutes  of  the  United 
States.  By  tbe  Act  of  1874  it  was  provided 
that  the  court  should,  upon  motion,  allow  the 
compensation  of  attorneys,  and  enter  tbe  same 
as  a  part  of  its  Judgment,  and  that  all  other 
liens  upon  the  Judcrment  should  be  of  no  ef- 
fect. The  Act  of  1882  re-esUblished  the  court, 
with  its  former  obligations,  duties,  and  pow- 
ers; directed  that  the  practice  and  proceedings 
established  by  the  former  act  should  be  fol- 
lowed; and  authorized  the  rendition  of  Judg- 
ments in  the  mode,  and  subject  to  the  condi- 
tions, limitations,  and  provisions,  of  that  act. 
This  seemfii  clearly  to  revive  the  provisions  of 
the  Act  of  1874,  above  recited.  It  has  been 
so  held  in  Maryland.  Brooks  v.  Ahrens,  68 
Hd.  212.  And  those  provisions  being  in  force, 
an  attorney's  li^^n  could  not  he  aoqiiired. 
Baehman  v.  Laioton,  109  U.  S.  669,  27  L.  ed. 
1067. 
ML.R.A. 


Tbe  plaintiff's  right  to  aaseit  m  lies 
also,  to  be  inconsistent  within  section  3477  of 
the  Revised  Statutes  of  the  United  States,  aa 
construed  by  the  United  Stales  Supreme  Courts 
It  is  provided  by  that  section  that  all  transfers 
and  assignments  of  any  claim  upon  tbe  United 
States,  or  of  any  inteiest  therein,  shall  be  al>- 
solutely  null  and  void,  unless  made  with  cer- 
tain formalities,  and  after  the  allowance  of 
the  claim,  and  the  iasuing  of  a  warrant  there- 
for. In  several  cases  involving  the  claims  of 
agents  and  attorneys  for  compensation  for 
services  rendered  in .  establishing  claims,  thia 
provision  has  been  treated  as  inconsisteot  witl^ 
the  existence  of  any  lien  upon  the  sum  recov- 
ered. Triit  V.  Child,  88  U.  S.  21  Wall.  441, 
22  L.  ed.  623;  Wright  v.  TMitU.  91  U.  S.  2.^^ 
28  L.  ed.  820.  In  Spofford  v.  Eirk,  iW  U.  S. 
484,  24  L.  ed.  1082,  the  court  held  that  an  as- 
signment of  an  interest  in  a  pendins  dairo  was. 
a  nullity,  as  between  assignor  no.  assignee, 
and  said  of  this  section,  *'it  strikes  at  everr 
derivative  interest,  in  whatever  form  acquireiL^ 
The  limitations  since  placed  upon  the  language* 
quoted  do  not  touch  the  decision  itself,  as  ai» 
authority  against  the  enforcement  of  liens. 
BaOeu  v.  United  States,  109  U.  S.  482,  27  L. 
ed.  988.  In  United  Statei  v.  Oiliie,  95  U.  8. 
.407,  24  L.  ed.  608,  where  it  was  sought  to  re- 
strict tbe  application  of  this  section,  it  wa» 
said  to  cover  ''all  claims  against  the  United 
Slates,  in  any  tribunal  in  which  they  may  t» 
asserted.** 

But  the  plaintiff  insists  that  these  claima 
are  not  "claims  against  the  United  States." 
within  tbe  meaning  of  the  statute  or  the  de- 
cisions, but  are  merely  demands  which  the 
claimants  are  permitted  to  prosecute  against  a 
special  fund.  It  is  true  that  the  judgments 
recovered  are  to  be  satisfied  out  of  a  particular 
fund,  and  that  the  United  States  a^isumcs  no 
responsibility  beyond  this.  But  the  money 
had  been  covered  into  the  treasury  of  the 
United  States,  and  the  right  to  it  was  to  be 
established  by  legal  proceedings.  Whstever 
the  relation  of  tnese  parties  to  the  United 
States  may  have  been  before  the  Act  of  ltj82 
was  paraed,  it  is  certain  that  by  that  act  they 
were  placed  upon  tbe  footing  of  persons  hav- 
ing a  right  to  establish  claims  against  the 
United  States.  In  Hhlfbs  v.  Me/Mtn,  117  U. 
S.  576,  29  L.  ed.  948,  a  claim  against  the 
United  States  is  defined  to  be  "a  right  to  de- 
mand money  from  the  United  States."  We 
think  the  claims  in  question  were  claims 
against  the  United  States,  within  the  meaoiog 
of  the  law,  and  so  within  the  scope  of  the  sec- 
tion referred  to. 

But,  if  the  plaintiff  was  entitled  to  assert  a 
lien,  it  does  not  follow  that  defendant  is  liable 
for  having  paid  over  these  Judgments  without 
satisfying  it.  Tbe  report  contains  nothing  to 
charge  the  defendant  with  a  know li'dge  ot  tbe 
plaintiff's  claim  upon  the  funds  tran'^mitted. 
The  defendant  knew  that  the  plaintiff  had 
rendered  these  services,  but  bad  no  knowledse- 
of  the  terms  upon  which  th^y  were  rendered, 
and  supposed  that  the  plaintiiTs  claim  for 
compensation  was  against  the  person  who  bnd 
employed  him.  He  knew  that  tbe  plaintiff 
had  been  precluded  from  practicing  in  the 
court  of  comn  issiom^rs,  but  hsdno  knowledge 
that  Holman  had  agreed  to  prosecute  the  claim* 
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in  his  fntereit,  tiid  sapposed  that  the  cafies 
oonld  be  taken  up  by  any  attorney  who  might 
be  employed  to  do  so.  We  do  not  see  how  the 
defendant  could  be  held  liable  by  reason  of 
the  existence  of  a  lien,  unless  be  knew,  or 
should  have  known,  that  one  wa^  claimed.  An 
mttomey's  lien  is  either  a  retaining  lien  or  a 
charging  lien.  A  retaining  lien  is  based  upon 
the  possession  of  money  or  papers,  and  ex- 
pires when  the  possession  ends.  A  cbarering 
fien  is  the  right  to  make  the  claim  for  compen- 
sation a  cbaiee  upon  the  Judgment,  and  this  is 
not  perfected  until  notice  is  given  to  tbe  de- 
fendant Builbfrt  ▼.  Brigham,  66  Yt.  868; 
Weed  Sewing  Mach,  €h.  v.  BouUlU,  Id.  570. 
Tbe  usual  assertion  of  a  charging  lien  would 
have  occurred  if  this  plaintiif  haagiven  notice 
of  a  lien  to  the  United  Btates,  in  order  to  pre- 
vent tbe  payment  of  a  Judgment  to  this  de- 
fendant, and  make  the  United  States  liable  if 
tbe  judgment  should  be  paid  in  disregard  of 
tbe  notice.  If  tbe  money  is  suffered  to  reach 
the  one  who  recovers  it,  the  question,  as  regards 
bim,  is  ordinarily  reduced  to  one  of  personal 
liability.  Here,  tbe  money  has  come  into  tbe 
hands  of  tbe  defendant,  tbe  plaintiff  in  tbe 
suits  in  whicb  the  Judgments  were  recovered, 
wbo  in  ordinary  course  would  have  been  tbe 
plain tilTs  client;  and,  the  money  so  received 
having  been  disbursed  in  due  course  of  admin- 
istration, the  plaintiff  now  seeks  to  charge  tbe 
defendant  with  (he  payment  of  bia  claim,  on 
the  ground  that  he  had  a  lien  on  the  funds 
thus  recovered  and  disbursed.  Tbe  effort  is 
to  impose  a  lien  upon  tbe  funds  in  the  hands 
of  the  recovering  party,  and  througb  the  lien 
a  personsl  responsibility,  where  otherwise 
none  would  have  existed.  If  otber  conditions 
permitted,  this  certainly  could  not  be  accom- 
plished without  notice;  and  the  mere  knowl- 
ege  that  a  former  attorney  had  rendered  services 
in  connection  with  the  claims  did  not  constitute 
notice.  Upon  tbe  findings  of  the  referee,  we 
cannot  say  that  tbe  circumstances  were  such 
as  to  put  the  defendant  on  inquiry,  and  charge 
him  with  knowledge  of  a  lien;  and,  there  be- 
ing no  notice  of  a  lien,  tbe  defendant  could 
safely  assume  that  the  plaintiff  had  had  his 
pay,  or  that  be  relied  upon  tbe  personal  respon- 
sibility  of  bis  employers. 

It  is  true  I  hat  the  funds  realized  from  tbe 
Blicer  and  Zangroniz  claims  are  still  in  tbe 
bands  of  the  defendant  But  the  views  before 
stated,  as  to  tbe  right  of  the  plaintiff  to  assert 
a  lien,  leave  no  ground  upon  which  this  fact 
can  entitle  the  plaintiff  to  a  judgment  for  any 
part  of  the  compensation  claims.  If  it  should 
seem  tbat  the  defendant's  possession  of  this 
money  ought  to  avail  tbe  plaintiff  in  some 
way.  It  must  be  remembered  that  this  is  not  a 
proceeding  to  reach  and  control  the  fund  in 
satisfaction  of  a  lien,  but  a  suit  to  establish  a 
personal  liability  for  the  payment  of  the  claim. 
If  the  defendant  could  have  been  held  Ihible, 
on  account  of  the  other  cases,  in  a  suit  of  this 
cb<iracter,  brought  while  tbe  money  was  still 
in  hand,  speciardifBculties  might  be  found  in 
tbe  way  of  recovery  on  account  of  these  two. 
Tbe  plnintiff's  services  in  tbe  8  ioer  Case  were 
rendered  upon  tbe  employment  ot  tbe  guardian 
of  the  heirs,  and  Juagment  was  obtained  by 
tbe  defendant  as  admiuistrator  of  Blicer's 
estate.  Tbe  Zangroniz  claim  was  prosecuted 
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by  the  plaintiff  for  the  foreign  executor  of 
Zangroniz,  while  tbe  fund  is  held  by  tbe  de- 
fendant asadministraior  of  the  estates  of  Kes- 
sel  and  De  Lassa. 

It  remains  to  consider  whether  tbe  defend- 
ant has  taken  the  benefit  of  services  rendered 
by  the  plaintiff  under  such  circumstances  that 
be  should  be,  and  can  be,  compelled  to  pay  for 
tbem.  Did  the  use  of  the  proofs  filed  by  the 
plaintiff,  in  the  circumstances  stated,  fasten 
upon  the  defendant  a  legal  obligation  to  com- 
pensate the  plaintiff?  it  is  true  that  tbe  law 
will  sometimes  imp1}r  from  circumstances  %. 
request  to  render  services  when  no  actual  re- 
quest was  made,  and  a  promise  to  pay  for 
them  where  no  such  promise  was  expressed; 
and  this  without  there  having  been  any  inten- 
tion betwen  tbe  parties  to  enter  into  a  contract 
IveB  V.  Hufet,  12  Yt  814,  827;  Paddock  v. 
Kittredge,  81  Yt  878.  884.  But  it  is  difficult 
to  see  bow  tbe  plaintiff  in  this  case  can  recover 
on  the  ground  of  an  implied  undertaking  od 
the  part  of  tbe  defendant  to  pov  for  bis  serv- 
ices. At  tbe  time  the  plaintiif  rendered  tbe 
services,  the  defendant  was  an  absolute  stranger 
to  the  proceedings,  and  to  every  interest  in- 
volved in  thenL  When  tbe  defendant  became 
connected  with  the  proceedings,  the  proofs 
were  in  the  files  of  the  court,  and  entirely  be 
vond  tbe  control  of  tbe  plaintiff.  The  de- 
fendant bad  no  communication  with  tbe  plain* 
tiff  in  regard  to  these  proceedings,  and  received 
from  him  nothing  piertaininff  to  them.  He 
entered  upon  tbe  trust  to  meet  a  requirement 
of  the  court,  and  took  cbarge  of  tbe  casea 
witb  its  full  approval.  He  did  not  know  that 
the  plaintiff  had  made  an  arrangement  with 
Hoi  man,  and  was  relying  upon  mm  to  act  in 
his  interest  We  find  nothing  fn  tbe  case  upon 
which  tbe  law  can  raise  an  implied  promise. 
Tbe  procurement  of  Judgments  upon  proofs 
provided  at  tbe  expense  of  tbe  plaintiif,  and 
receiving  what  appears  to  have  been  sufficient 
compensation  for  tbe  entire  business,  while 
ignoring  the  plaintiff's  daim,  certainly  pre- 
sents an  inequitable  feature,  whicb  appeals  to 
tbe  careful  consideration  of  the  court.  But 
the  apparent  inequity  of  this  proceeding  is 
somewhat  modified  by  nf^er  features  of  tbe 
case.  True,  the  plaintiff's  right  to  pursue  em- 
ployers in  foreign  countries,  if  he  is  in  a  posi- 
tion to  assert  that  right,  can  hardly  be  consid- 
ered a  substantial  remedy,  in  view  of  the  na- 
ture and  size  of  the  demands.  But  tbe  law 
under  whicb  the  claims  were  presented  seems 
to  have  provided  a  method  by  which  the 
plaintiff  could  have  had  any  proper  claim  for 
compensation  allowed  by  tbe  court,  and  made 
the  basis  of  a  Judgment  in  bis  favor.  He 
might  have  taken  measures  to  charge  the  fund, 
or  have  proceeded  against  tbe  estate,  or  against 
tbe  defendant  personally,  during  tbe  year  or 
more  tbat  elapsed  between  tbe  recovery  of  the 
Judgments  and  the  making  of  tbe  disburse- 
ments. Tbe  plsintiff's  assertion  that  during 
this  time  he  notified  the  defendant  of  bis  claim, 
and  was  promised  payment,  is  not  sustained 
by  tbe  referee. 

But  tbe  plaintiff  claims,  further,  that  the 
orphans'  court  of  the  District  of  Columbia  had 
no  Jurisdiction  of  the  estates  of  these  benefici- 
aries: that  the  entire  proceedines  in  probate 
are  void,  and  afford  the  defendant  no  proteo> 
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tion;  that  be  aboaUl  be  treated  as  an  iotermed- 
dler,  and  held,  to  tbe  extent  of  bis  receipts,  for 
the  payment  of  any  lost  claim  against  the  de- 
fendant's estate.  if  tbe  proceedings  of  tbe 
court  of  tbe  District  of  Columbia  are  entitled 
to  tbe  same  credit  tbat  la  required  to  be  given 
to  Judicial  proceedings  in  one  of  tbe  states, 
tbey  are  nerertheless  open  to  examination  upon 
tbe  question  of  jurisdiction.  Story,  Confi.  L. 
^  689.  Only  two  tbings  are  essential  to  tbe 
jurisdiction  of  a  probate  court, — tbe  deatb  of 
tbe  person  upon  whose  estate  letters  are  grant- 
ed, and  domicil  or  assets  witbin  tbe  District 
8  Redf.  Wills,  121,  note.  It  is  not  necessary 
to  consider  tbe  difference  in  tbe  nature  of  these 
requirements,  as  affecting  tbe  validity  of  an 
administration  based  upon  tbe  erroneous  find- 
ing, nor  tbe  conflict  of  authority  in  regard  to 
matters  of  presumption  and  record.  By  all  tbe 
cases,  if  these  two  facts  exist,  and  appear  of 
record  as  Judicially  ascertained,  tbe  grant  of 
administration  is  valid,  however  irr^rular 
tbe  proceedings  may  have  been.  And,  if  these 
two  matters  properly  appear  of  record,  tbe 
administration  is  at  least  prima  facie  valid,  and 
be  who  questions  it  must  establish  its  invalid- 
itv.  Fisher  v.  Ba$»ett,  83  Am.  Dec.  289,  rwte. 
The  plaintiff  seeks  to  impeach  the  defendant's 
appointments  on  both  of  these  grounds.  It  is 
said  tbat  tbe  petitions  for  administration  did 
not  allege  tbe  death,  of  the  persons  upon  whose 
estates  administration  was  astLed,  and  that 
without  an  allegation  tbe  fact  could  not  be 
proved.  If  the  alleired  defect  suffldentlv  ap- 
peared, it  could  not  be  given  tbe  effect  claimed. 
The  Jurisdiction  of  the  court  did  not  depend 
upon  the  formality  of  the  petition,  nor  upon 
an  adherence  to  any  technical  rule  of  proced* 
vre.  Tbe  records  of  appointment,  and  the 
letters  issued,  would  doubtless  show  tbat  the 
appointments  were  upon  the  estates  of  persons 
ascertained  to  be  deceased;  but  neither  of  these 
have  been  placed  before  us.  The  referee  re- 
ports that  tbe  defendant  was  duly  appointed 
administrator  of  certain  beneficiaries,  who 
throughout  the  report  are  referred  to  the  per- 
sons deceased.  It  is  evident  tbat  no  question 
was' made  before  the  referee  touching  tbe  lur- 
isdictional  requirement,  under  consideration, 
and  tbat  for  this  reason  nothing  more  than  the 
general  finding  above  stated  was  asked  for,  or 
deemed  necessary.  A  general  finding  of  this 
cbsracter  will  sustain  an  adminislraiion,  when 
nothing  further  is  submitted  to  enable  tbe 
court  to  judge  of  its  legality. 

The  plaintiff  further  obl^crts  tbat  this  claim 
was  not  an  asset  upon  which  administration 
could  be  granted,  and  tbat  consequently  there 
was  no  estate  within  tbe  jurisdiction.  Pass- 
ing tbe  question  whether  the  action  of  tbe  or- 
phans' court  is  conclusive  upon  this  point,  we 
think  the  obligation  assumed  bv  Hie  United 
States  v^as  an  asset  in  the  Jurisniciion  wbere 
provision  was  made  for  its  satisfaction.  A 
debt  due  the  deceased  is  property  in  tbe  Juris- 
diction of  the  debtor.  The  right  to  prove  a 
claim  upon  this  fund,  even  if  granted  as  a  pure 
gTHtuity.  must  be  treated  as  a  demand  against 
a  debtor  for  the  purpose  of  administration. 
The  money  could  be  obtained  onlv  by  an  ad- 
mioistrator  whom  the  tribunal  charged  with 
the  distribution  of  tbe  fund  would  recognize 
as  having  authority  to  sue  in  that  JurisdiOion. 
84  L.  R.  A. 


Moreover,  it  Imb  been  bdd  Hud  m  daim  off  this 
character  will  paas  nnder  tbe  designation  of 
"property,"  to  an  assignee  in  insolveBcy  ia 
proceedings  subsequent  to  the  Act  off  I8f& 
Garele!fY,BuUer,141Ma».8^  DoobOesstfae^ 
claims  of  tbe  aeoond  ckas  must  be  treated  as 
having  had  no  existence  prior  to  the  passage 
of  that  act  TaftY.  ManUg,  120  N.  Y.  474; 
Heard  v.  Stvrgis,  148  MasL  54.  But  It  is  cot 
necessary  tbat  the  assets  upon  which  adminis- 
tration is  granted  should  have  been  within  the 
Jurisdiction  at  tbe  time  of  the  decease.  Tbe 
role,'  as  usually  stated  by  text- writers,  would 
seem  to  require  this;  bat  it  is  evident  that  an 
adherence  to  the  nde  as  thus  stated  wonM 
sometimes  exclude  assets  from  administrarion. 
Certainlv,  a  debtor  would  not  be  permitted  to 
defeat  the  collection  of  bia  debt  by  moving 
from  one  Jurisdiction  to  another  after  tbe  death 
of  the  cred  itor.  Tbe  rabseqoent  creatioD  oi  aa 
obligation  to  be  collected  by  the  represeotatire 
of  the  deceased  presents  tbe  same  necessity. 
Tbe  jurisdiction  must  exist  in  favor  of  the 
estate  wherever  legal  proceedings  are  necessary 
to  establish  its  right  to  property,  and  none  but 
a  local  administrator  can  secure  the  recogni- 
tion of  the  courts.  fVajuy  v.  McGregory,  103 
Mass.  188. 

It  is  further  objected  that,  in  tbe  petitions 
upon  which  tbe  defendant's  letters  were 
granted,  the  petitioner  represented  binoaelf  to 
be  a  creditor,  and  tbat  it  appears  from  tbe 
accounts  submitted  that  be  was  not.  If  this 
were  sufficient  to  determine  that  tbe  represen- 
tation was  untrue,  and  that  the  administration 
was  granted  on  tbe  ground  of  tbat  representa- 
tion, and  not  of  other  representations  which 
the  petitions  may  have  contained,  tbe  objec- 
tion could  not  avail  the  plaintiff.  Tbe  matter 
does  not  touch  the  question  of  jurisdiction. 
Neither  tbe  residence  of  a  creditor  within  the 
District,  nor  the  application  of  one,  if  credit- 
ors there  were,  was  essential  to  the  valid- 
ity of  tbe  proceedings.  It  waa  witbin  the 
power  of  the  court,  in  certain  circumstances,  to 
make  an  appointment  not  based  upon  kinship 
or  interest.  Scbouler,  Exrs.  &  Admrs.  g  115. 
If  administration  is  granted  in  disregard  of  the 
preferences  recognized  by  law,  it  may  be  re- 
voked upon  application  of  those  whose  rights 
have  been  ignored.  Id.  §g  152,  153.  True, 
tbe  general  rule  is  that  foreign  judgments  may 
be  impeached  for  fraud,  as  well  as  want  of 
jurisdiction.  It  is  said,  however,  tbat  a  grant 
of  administration  cannot  be  imi)eacbed  for 
fraud  in  ita  procurement.  1  Woemer,  Law  of 
Administration,  §  266.  But  tbe  plaintiff  inslsto 
tbat  it  may  l)e,  as  against  the  administrator, 
if  he  be  implicated  in  tbe  fraud.  It  is  to  be 
noticed  that  the  question,  aa  presented  here, 
touches  only  tbe  priority  of  right  to  a  neces- 
sary administration.  In  such  a  case  we  think 
it  must  at  least  be  held  that  one  who  is  en- 
titled to  interfere  cannot  stand  bv  untfl  tbe 
administration  is  completed,  and  then  charge 
tbe  administrator  as  if  there  bad  been  no  grant. 
The  plaintiff  knew  tbat  the  defendant  was  ad- 
ministering upon  these  estates,  and,  if  he 
claimed  an  interest  tbat  entitled  bim  to  tbe  ad- 
ministration in  place  of  the  defendant,  be 
should  have  asserted  bis  right. 

But  tbe  plaintiff  insists  that  tbe  foreign  sd- 
mlnistrators  were  entitled  to  recognition,  and 
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that  the  court  of  commissioners  could  not  law- 
fully render  judgments  in  favor  of  an  admin- 
istrator appointed  in  the  District.  Tbe  for- 
eign admioistratora  certainly  had  no  better 
standiDg  than  an  administrator  appointed  in 
one  of  the  states  would  have  bad.  In  Wyman 
▼.  Untied  States,  109  U.  S.  654,  87  L.  ed.  1068,  it 
is  said  that  the  United  States  may,  in  their  dis- 
cretion, exercised  through  their  appropriate 
officers,  pay  a  debt  due  the  estate  of  a  deceased 
person,  either  to  the  administrator  appointed  in 
the  state  of  his  domicil  or  to  an  ancillary  ad- 
ministrator appointed  in  the  District  of  Col- 
umbia. In  Mackey  ▼.  Cote,  9  U.  S.  18  How. 
100,  15  L.  ed.  299,  an  administration  in  the 
District  had  been  required  by  the  treasury  de- 
partment as  a  prerequisite  to  the  paymeot  of  a 
daioL  The  court  said  that  the  claim  might 
have  been  ^ald,  and  indeed  should  haye 
been  paid,  to  the  attorney  in  fact  of  the 
principal  administrators,  but  did  not  speak  of 
the  ancillary  administration  otherwise  than  as 
one  required  through  abundant  caution.  The 
court  established  to  allow  these  claims  having 
held  that  judgments  could  be  obtained  only 
by  administrators  appointed  in  the  District,  it 


is  not  important  to  consider  whether  some 
other  course  might  properly  have  been  taken. 

It  is  true  that  an  award  of  the  court  of  com- 
missioners is  only  a  determination  of  tbe 
amount  and  validity  of  the  claim,  as  against 
the  United  States,  and  precludes  no  one  who 
claims  to  have  been  entitled  to  the  allowance 
from  assertiDg  his  ris^ht  to  the  funds  against 
the  reco vering  party  i n  other  t ribu nals.  Ilea rd 
V.  SturgU,  146  Mass.  545.  But  if  it  could  be 
held  that  the  court  of  commissioners  awarded 
these  funds  to  one  not  entitled  to  receive  them, 
the  plaintiff  could  gain  nothing  by  it,  for  he 
has  no  title  to  assert. 

The  defendant  cannot  be  held  liable  to  pay 
for  the  plaintiff's  services  on  the  ground  that 
they  were  contracted  for  by  the  foreign  ad- 
ministrators. The  defendant's  administration 
was  ancillary,  and  independent  of  tbe  adminis- 
tration in  the  country  of  domicil.  There  is  no 
privity  between  principal  and  ancillary  admin- 
istrators. Story,  Confl.  L.  §  622;  Law  v.  Bart- 
lett,  8  Allen,  259. 

Judgment  reversed,  and  judgment  for  de- 
fendant. 
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Francis  J.  BYRNE.  Admr.,  etc.,  of  George 
Nason,  Deceased,  Ptff,  in  Err,, 

V. 

KANSAS  CITY,  FT.  SCOTT  &  MEMPHIS 
R.  CO.  et  ai. 

(81IM.Bep.60B.) 

1.  A  railway  eompanjr  Is  not  respon- 
dble  for  the  acts  of  an  en^^eer  and 
fireman  in  running  an  engine  which  It  has 
rented  to  a  bridge  oompany,  used  as  a  switch  en- 
gine on  a  bridKe  used  by  several  other  railway 
companies,  at  a  rental  of  $10  a  day,  besides  pay- 
ment of  the  expenses  of  running  Uie  entrine  and 
the  wages  of  tbe  engineer  and  fireman,  who  were 
carried  on  the  pay-roll  of  the  railway  company. 

8«  A  horse  railway  Is  not  a  railroad 
withinthe  meaning  of  Code,  section  1804,  which 
requires  the  stopping  of  every  engine  or  train 
before  oroering  an  intersecting  railroad. 

8.  The  requirement  of  a  lookout  on 
erery  locomotiTe  and  tbe  giving  of  an  alarm 
and  stopping  of  the  train  when  any  obstruction 
appears  on  thelzaok.by  MllUken  ft  Yertrees^Code* 
section  1286,  does  not  apply  to  a  case  where  a  per- 
son gets  upon  the  railroad  track  so  short  a  time 
before  be  is  struck  that  it  would  be  impoeslble  to 
found  the  alarm  whistle  and  down  brakes,  or  use 
any  other  means  to  stop  the  train. 

4.  Themle  of  law  in  Tennessee*  which 
prevents  the  defense  of  contributory 


Non.— Tbe  above  case  is  interesting  in  Its  dis- 
ensslon  of  the  exceptional  rule  as  to  the  effect  of 
ooocributory  nefrligenoe. 

Ab  to  when  tbe  federal  courts  will  follow  state 
decisions,  see  note  to  Eorepaugh  v.  Delaware,  L.  & 
W.  R.  Oo.  (Pa.)  5  L.  H.  A.608. 

As  to  how  far  the  giving  of  statutory  signals  is 
the  measure  of  a  tralnman^s  duty  at  a  highway 
Grossing,  see  note  to  New  York,  L.  B.  4k  W.  B.  Ck>.  v. 
licamon  (N.  J.)  15  L.  R.  A.  4SS. 
24  L.ItA. 


ne§^ligenee  from  beings  a  complete  bar 
to  an  action  for  iidnry  to  a  person  on  a  rail- 
road track  under  tbe  statute  but  makes  it  cause 
for  reduction  of  damages,  being  one  whicb  grows 
out  of  the  laniruage  of  the  statute  itself,  the  con- 
struction thereof  by  tbe  supreme  court  must  be 
followed  in  federal  courts,  in  an  action  arising 
In  that  state. 

(April  8, 189i.) 

ERBOR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Western  District  of  Tennes- 
see to  review  a  judgment  in  favor  of  defend- 
ants in  a  proceeding  brought  to  recover  dam- 
ages for  the  alleged  wrongful  killing  of  the 
piaintiff'a  intestate.  Affirmed  in  part;  reverted 
in  part 

Statement  by  Taft,  Circuit  Judge : 
This  was  a  writ  of  error  from  the  circuit 
court  of  the  United  States  for  the  western  dis- 
trict of  Tennessee,  sued  out  by  the  p1ainti£F 
below,  Francis  J.  Byrne,  administrator  of 
George  Kason,  deceased.  The  action  was 
brought  for  the  wrongful  death  of  the  plain- 
tiffs intestate  against  the  Kansas  City,  Ft 
Scott  A  Memphis  Railroad  Company  and  the 
Ejinsas  City  A  Memphis  Railway  &  Bridge 
Company. 

The  amended  declaration  averred  that  plain- 
tiff's intestate  was  run  over  and  killed  by  a 
train  of  the  defendant  the  Kansas  City,  Ft 
Scott  &  Memphis  Railroad  Company,  running 
on  the  track  of  the  Kansas  City  &  Mempbii 
Railway  &  Bridge  Company,  at' a  place  where 
it  crosses  Pennsylvania  avenue,  a  street  of  the 
city  of  Memphis.  That  the  death  was  caused 
by  the  negligence  of  tbe  defendants  in  not 
keeping  the  crossing  at  Pennsylvania  avenue 
in  good  repair,  as  the  bridge  company  bad 
agreed  with  the  city  of  Memphis  to  do;  in  not 


See  also  29  L.  R.  A.  507:   30  L.   R.  A.  620. 
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keeplnir  tbe  bell  of  the  enffioe  confitnntly  ring- 
ing while  Baid  engine  >^a8  passing  tb rough  tbe 
city;  in  not  keeping  a  lookout  a  bead;  in  not 
sounding  the  alarm  whistle;  and  in  not  putting 
down  the  brakes  to  stop  the  engine  before 
Ka5«on  was  struck, — all  in  violatiou  of  tbe  laws 
of  Tennes^see.  Further  wrongful  conduct  was 
aveired  in  that  the  engine  did  not  come  to  a 
full  stop  before  crossing  tbe  street  railroad 
which  was  being  operated  on  Pennsylvania 
avenue,  in  violation,  as  charged,  of  the  stat- 
utes of  the  state. 

Tbe  facts  developed  by  tbe  evidence  were 
as  follows:  Pennsylvania  avenue  runs  north 
and  south.  Tbe  bridi^e  company  owns  a 
track  of  about  two  and  one-half  miles,  cod- 
necting  the  bridge  with  tbe  railways  which 
run  into  Memphis.  The  track  runs  east  and 
west,  and  crosses  Pennsxlvania  avenue  at 
right  angles.  From  the  east  side  of  Pennsyl- 
vania avenue  it  curves  rather  abruptly  to  tbe 
south,  tbe  curve  being  about  10  feet  in  100 
from  a  straight  line.  The  bridge  company 
owns  no  engines  of  its  own,  but  It  rented  tbe 
one  in  question  from  the  Kansas  City,  Ft. 
Scott  &  Memphis  Railroad  Company.  The 
accident  occurred  upon  Sunday,  June  26, 
1892,  about  6  o'clock  m  the  evening,  in  broad 
daylight.  Tbe  engine  was  running  west,  on 
business  of  the  bridge  company,  vnih  its  ten- 
der in  front.  It  was  a  switch  engine,  and,  as 
is  generally  the  case  in  such  engines,  the  ten- 
der slopes  downward  towards  the  back.  Coal 
bad  been  piled  up  on  the  tender  so  as  to 
somewhat  obstruct  the  view  of  the  engineer. 
There  was  a  flagman  at  the  Pennsylvania 
crossing  at  tbe  time  of  tbe  accident. 
Nason,  the  deceased,  was  a  colored  man, 
eighty-six  years  of  age.  A  few  minutes  before 
the  accident  he  had  crossed  the  track,  and  en- 
tered into  conversation  with  tbe  flagman  and 
a  boy  about  twelve  years  of  age,  who  was  sit- 
ting there  with  tbe  flagman,  in  the  course  of 
the  conversation  he  expressed  a  desire  to  die; 
said  that  he  was  not  happy,  and  that  if  he  did 
die  he  could  not  be  in  a  worse  place  than  he 
was  then.  The  flagman's  house  was  at  the 
southeast  comer  of  tbe  crossing.  Kason.who 
lived  in  a  bouse  at  tbe  northwest  corner  of  tbe 
crossing,  about  80  feet  from  the  track, 
started  towards  his  home.  There  was  a 
double  railway  track  on  the  crossing.  The 
engine  was  hacking  down  on  the  north  track. 
Tbe  flagman  saw  the  engine,  and  put  out  his 
red  signal,  and  then  discovered  Nason  walk- 
ing towards  tbe  track,  and  called  out  to  him. 
8o  also  did  the  young  boy  who  was  with  the 
flagman.  As  the  locomotive  ran  onto  Penn- 
sylvania avenue,  Nason  was  on  the  south 
track.  Without  baiting  be  walked  onto  the 
north  track  immediately  in  front  of  the  en- 

fine.  Before  stepping  on  the  track,  be  turned 
is  bead  to  look  either  at  the  engine  or  at 
those  who  were  shouting  at  him.  He  was  run 
down,  and  thrown  some  20  or  80  feet  beyond 
the  west  line  of  Pennsylvania  avenue.  Two 
witnesses  of  the  plaintiff  swear  that  they  were 
sitting  within  80  or  40  feet  of  the  crossing, 
and  that  the  engine  bell  did  not  ring.  Tbe 
engineer  and  the  flreman  upon  the  engme,  and 
the  flagman  and  tbe  boy  who  was  at  tbe 
Grossing,  all  swear  that  the  bell  did  ring.  The 
engineer  testifled  that  the  whistle  bad  been 
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blown  about  a  block  away  fh>m  the  Pennsyl- 
vania crossing.  The  engine  did  not  stop 
before  it  crossed  the  streetcar  track.  The 
engineer  did  not  see  the  man  until  be  wns 
about  to  step  upon  the  track,  10  feet  a  way 
from  the  tender.  He  then  reversed  his  eoeinf, 
and  did  everything  he  could  to  stop,  but  was 
unable  to  prevent  the  accident.  The  trial 
Judge  first  directed  a  verdict  for  the  railway 
company  on  the  ground  that  it  was  not  re- 
sponsible for  the  negligence  of  the  engineer 
and  fireman,  because  at  the  time  of  the  acci- 
dent they  were  rented  with  the  engine  to  the 
bridge  companv.  After  full  argument  he  also 
directed  a  verdict  for  the  bridge  company  on 
the  ground  that,  while  the  bridge  company 
was  negligent  in  certain  respects,  the  accident 
was  also  due  to  the  gross  negligence  of  tbe  de- 
ceased, which  barred  recovery. ' 

Argued  before  Taft  and  Lurton,  Cireuii 
Judges,  and  Barr,  DUtrict  Judge, 

Mr,  Frajicifl  J.  Byrne*  plaintiff  in  error, 
in  propria  persona. 

Mr.  WaJUaee  Pratt,  with  Mes&rs.  E.  F. 
Adama  and  CJEL  Trimble*  for  defendants 
in  error: 

Sections  1208,  1290.  1800,  of  MQliken  &  Yer- 
trees'  Code  of  Tennessee  have  no  application  to 
this  case  because  there  was  not  time  after  tbe 
deceased  appeared  on  the  road  in  front  of  tbe 
engine  to  comply  with  the  statute  or  save  bis 
life. 

Ekut  Tennessee,  V.  d  Q.  R  Co.  v.  Seaies,  2 
Lea,  688;  East  Tennessee  dV,  B.  Co.  v.  Swauey, 
6  Lea,  119;  Louistnlle,  N,  db  0.  8.   H,  Co.  v. 

Beidmond,  11  Lea,  206; Railroad 

Co.  V.  Hieks,  89  Tenn.  301;  NashviUe,  C. 
d  8t  L.  R  Co.  Y.  Seaborn,  85  Tenn.  391; 
Chesapeake,  0.  df  &  W.  R  Co.  v.  Foster.  88 
Tenn.  680. 

NashtiUe,  d  C.  R  Co.  ▼.  Anthony,  1  Lea, 
516,  relied  upon  by  plaintiff,  has  been  over- 
ruled as  to  what  constitutes  the  "  road"  within 
tbe  meaning  of  the  statute. 

LouisviUe,  N.  d  G.  8.  R  Co.  v.  Reidmond, 
supra. 

This  court  is  DOt  bound  by  the  decisions  of 
the  supreme  courc  of  Tennessee  as  to  the  effect 
of  the  negligence  of  a  plaintiff  where  both  par- 
ties are  in  fault. 

The  role  is  not  based  upon  any  statute  of  the 
state. 

Whirley  v.  Whiteman,  1  Head,  610;  NaOmlU 
d  C.RCo.r.CarroU,  6  Heisk.  848;  UuisviUed 
If.  B.  Co.  T.  Robertson,  9  Heisk.  276. 

It  is  therefore  a  question  of  general  law  as  to 
which  the  courts  oi  the  United  States  exercise 
an  independent  judgment,  not  being  bound  by 
the  decisions  of  the  supreme  court  of  Tennes- 
see. ■ 

Saiji  ▼.  Tifson,  41  U.  8.  16  Pet.  1,  10  L. 
ed.  865;  Burgess  v.  Sdigman,  107  U.  S.  20,  87 
L.  ed.  869;  Baltimore  d  0.  R  Co.  ▼.  Baugh, 
149  U.  S.  868,  87  L.  ed.  772. 

Judges  in  tbe  United  States  courts  are  not 
required  in  modern  times  to  submit  a  case  to  a 
jury  where  there  is  a  mere  scintilla  of  evi- 
dence. 

Schuylkill  d  D.  B,  Imp.  Co.  v.  Munson,  81 
U.  S.  14  Wall.  442.  20  L.  ed.  867;  FleoMnUv. 
Fant,  89  U.  S.  22  Wall.  116,  22  L.  ed.  780. 
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The  facts  of  this  case  warranted  the  court  in 
xdirectin^  a  verdict  for  the  defeDdants  because 
•deceased  was  guilty  of  such  contributory  neg- 
ligence as  to  jSlt  a  recovery  as  matter  or  law. 

Cf'icago,  R.  L  d  R  K  Co,  v.  Houston,  95  U. 
43.  697.  24  L.  ed.  542;  Schofldd  ▼.  Ohicaffo.  M. 
it  St.  P.  B,  Co,  114  U.  8.  615,  29  L.  ed.  224; 
Earn  v.  Baltimore  A  0.  B,  Co,  64  Fed.  Rep. 
*S01;  Mobile  dO,  R,  Co.  y.  Stroud,  64  Miss.  784; 
Baas  y.  Grand  Bapids  db  L  B,  Co,  47  Mich. 
<401. 

The  positive  evidence  of  four  witnesses  that 
the  bell  was  rung  must  prevail  over  the  testi- 
mony of  an  equal  number  of  witnesses  that 
tbey'did  not  hear  it. 

Haa$  V.  Qiand  Bapids  d  I.  B.  Co.  supra; 
StiU  v.  Huidekopers,  84  U.  8.  17  Wall.  384, 21 
X.  ed.644. 

Running  more  than  six  miles  an  hour 
through  the  corporate  limits  of  a  city  in  viola 
tion  of  a  statute  of  Mississippi  did  not  excuse 
■negligence  on  the  part  of  deceased. 

MMle  d  0,  B,  Co.  v.  Stroud,  supra,  8ee 
4il8o  tiuUiwin  y.  Missouri  Pac,  R.  Co.  117  Mo. 
•214. 

A  statute  of  Ohio  requiring  every  locomo- 
tive approaching  a  ^ade  crossing  to  sound  the 
whistle  or  ring  the  bell  does  not  impose  any  lia- 
bility on  the  company  for  a  failure  to  comply, 
If  the  deceased  was  guilty  of  contributory  neg- 
ligence. 

Horn  v.  Baltimore  d  0.  B.  Co.  supra. 

The  violation  of  the  statute  of  Michigan  re- 
quiring a  caution-board  to  be  erected  at  the 
•crossing  of  a  railroad  makes  the  company  liable 
to  one  who  knew  the  crossing  was  there  and 
-was  i^uilty  of  negligence  in  going  over. 

Haas  V.  Orand  Rapids  dl.  B,  Co.  supra. 

Tbe  failure  to  ring  the  bell,  if  any,  the  fail 
lire  to  blow  the  whistle,  if  any,  the  existence 
of  the  ditch,  if  improper,  unlawful  speed,  if 
Any,  cannot  excuse  the  neglect  of  deceased, 
since  he  acted  with  full  knowledge  of  all  the 
tacts. 

Pokdlinsky  v.  JVew  York  Cent,  d  H  B.  Co. 
«2  N.  Y.  424. 

The  rule  that  where  the  defendant  is  guilty 
of  negligence  and  the  plaintiff  also  contributed 
Ao  the  misfortune  by  his  negligence,  yet  the 
plaintiff  can  recover  if  it  be  shown  that  the  de- 
fendant might,  by  the  exercise  of  reasonable 
oare  and  prudence,  have  avoided  the  conse- 
quences of  plaintiff's  negligence,  is  not  appli- 
oable  to  this  case,  because  there  was  no  time 
after  the  plaintiff  put  himself  in  a  perilous  po- 
€ition,  or  after  his  peril  was  or  could  have  been 
•discovered  by  defendant,  for  the  defendant  to 
liave  done  anything  which  would  have  averted 
•the  calamity. 

Inland  d  Seaboard  Coasting  Co.  y.  Tolson, 
189  U.  8.  558,  85  L.  ed.  272;  Louisville  d  A. 
B.  Co,  v.  Wallacs,  90  Tenn.  58;  PattanY,  East 
Tennessee,  V.  d  O.  B.  Co.  12  L.  R.  A.  184,  89 
Tenn.  370;  Pierce,  Railroads,  825,  826;  Sulli- 
'9an  V.  Missouri  Pae,  B  Co.  supra;  State  v. 
Xaver,  20  L.  R  A.  61,  55  N.  J.  L.  205. 

Tbe  Tennessee  rule  is  that  where  a  defend- 
ant is  negligent  and  the  negligence  of  a  plain 
tiff  has  also  contributed  to  the  production  of  a 
-calamity,  the  plaintiff  can  recover  if  tbe  negli- 
^nce  of  defendant  was  the  proximate  cause 
thereof,  but  he  cannot  recover  if  his  negligence 
-was  the  proximate  cause. 
^  L.R.  A. 


Neither  can  he  recover  if  both  parties  were 
equally  in  fault. 

Whirley  v.  Whiteman,  1  Head,  610;  Nashr 
tfiUe  dC.  B.  Co.  V.  CarroU,  6  Heisk.  847;  £>ist 
Tennessee,  V.  d  G.  B  Co.  v.  RvU,  88  Tenn  83. 

Tbe  negligence  of  a  plaintiff  where  be  is 
permitted  to  recover  goes  in  mitigation  of  dam- 
ages. 

East  Tennessee,  V.  d  G.  B  Co.  y.  Fain,  12 
Lea,  85. 

The  supreme  court  of  Tennessee  has  in 
numerous  instances  authorized  trial  judges  to 
charge  tbe  jury  that  on  a  statement  of  facts 
enumerated  the  negligence  of  a  plaintiff  was 
the  proximate  cause  of  an  injury  and  there 
could  be  no  recovery. 

KnoitiUe  Iron  Co.  y.  Smith,  86  Tenn.  45; 
LouisfoiUe  d  N,  B.  Co,  v.  Wilson,  88  Tenn.  816; 
PaUon  V.  Ea9t  Tennessee,  V,  d  G,  B.  Co.  and 
LouistiUe  d  N.  B  Co.  v.  Wallace,  supra. 

The  Supreme  Court  of  the  United  States  hai 
also  stated  oases  illustrating  what  is  proximate 
cause  as  matter  of  law. 

Baltimore  d  P.  B.  Co.  v.  Jones,  95  U.  S.  489, 
24  L.  ed.  506;  Inland  Seaboard  d  Coattting  Co. 
v.  Tolsan,  189  U.  ».  551,  85  L.  e  i.  270;  Mil 
waukee  d  St.  P.  B.  Co.  y.  KeUogg,  94  U.  8. 
4(^  24  L.  ed.  256. 

The  court  did  not  err  in  holding  that  the  en- 
gineer and  fireman  were  servants  of  tbe  bridge 
company  alone,  and  on  that  ground  directing 
a  verdict  in  favor  of  the  Kansas  City,  Fort 
Scott,  &  Memphis  Railroad  Company. 

PoweU  v.  Virginia  Gonstr.  Co.  88  Tenn.  698, 
and  authorities  cited. 

Petition  for  rehearing. 

That  the  failure  of  the  defendant  railroad 
company  to  comply  with  sub  section  8  of  sec- 
tion 1298  of  Milliken  AYertress'  Code  ot  Ten- 
nessee, providing  that  "  on  leaving  a  town  or 
city,  the  bell  or  whistle  shall  be  sounded  whea 
tbe  train  starts,  and  at  intervals  until  it  has  left 
corporate  limits."  would  make  the  defendant 
liable,  regardless  of  whether  any  relation  of 
cause  or  effect  existed  l>etweeD  a  failure  to 
ring  the  bell  and  the  collision. 

This  construction  would  be  correct  under 
the  earlier  statutes  given  by  tbe  supreme  court 
of  Tennessee. 

In  1879,  however,  the  case  of  East  Tennes- 
see, V.  dG,B  Co.  v.  Scales,  2  Lea,  688,  came 
before  the  court. 

The   trial   Judge   had    charged  the  Jury: 

Under  these  provisions,  above  stated,  tbe 
court  instructs  you  that  railroad  companies 
must  comply  with  them;  that  sub-section  4 
above  quoted  is  imperative  upon  the  com- 
pany; that  it  must  be  complied  with  and  that 
when  any  person,  animal,  or  other  obstruction 
appears  upon  the  defendant  railroad  and  said 
requirements  of  the  statute  are  not  ol>seryed 
by  the  agents  and  servants  of  tbe  company, 
said  company  would  be  responsible  for  all 
damages  to  the  person  or  property  occasioned 
by  or  resulting  from  any  accident  or  collision 
that  may  occur,  and  that  tbe  company  would 
not  be  exonerated  by  showing,  in  such  cases, 
that  a  part  of  the  requirements  only  of  the 
statute  was  observed  and  complied  with.  The 
burden  of  proof  is  upon  the  defendants  to 
show  that  all  the  requirements  were  observed 
and  complied  with.    If  they  were  not,  and 
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pUiDtilTs  maie  ippeared  npon  the  nMd  and 
was  killed  or  iojured,  defendanlB  would  be 
icspoDsible." 

The  court  smid:  '*  Tbe  chaige  U  authorized 
bj  aod  pursues  the  laoeuage  io  the  case  of 
jfasfivtUe  itaiLCo.  ▼.  Thomas,  5  Heisk.  262. 
and  Memphis  d:  C.  R  Co.  ▼.  Smith,  9  Heisk. 

rto." 

Tbe  court  further  said:  "  We  must  so  un- 
derstand tbe  legislature  or  hold  that  th^  must 
be  responsible  for  all  damages  to  private  prop- 
erty resulting  from  an  accident  for  wbidi  no 
blame  can  be  attached  to  them,  and  which  no 
human  foresieht,  activity » or  attention  could 
have  avoided. 

The  court  then  bid  down  the  principle  that 
tbe  proper  construction  of  the  statute  only  re- 
quind  the  engineer  to  do  such  acts  as  he  had 
dme  to  do  tendinr  to  prevent  tbe  accident  be- 
tween the  time  of  the  appearance  of  tbe  ani- 
mal upon  the  track  and  the  time  when  it  was 
ftmck,  overruling  former  cases  which  held 
that  the  only  way  the  company  could  escape 
liability  where  an  animal  was  struck  was  by 
showing  that  all  the  acts  enumerated  in  the 
statute  bad  been  done  even  though  the  animal 
might  have  been  run  over  and  killed  long  be- 
fore these  could  have  been_performed. 

In  Easi  Tenneme  dV.B.  Co.  v.  Swaneg,  5 
Lea,  119,  tbe  question  again  came  before  tbe 
court  in  a  suit  for  the  death  of  a  human  be- 
ing. It  was  attempted  in  that  case  to  draw  a 
distinction  between  liabilities  growing  out  of 
the  killing  of  stock  and  those  growing  out  of 
injuries  to  persons,  but  the  court  ruled  that 
**the  rule  of  impossibility  clearly  applies  to 
an  cases  of  injury  whether  to  persons  or 
property,"  aod  held  further  that  sll  the  sub- 
sections of  the  statute  must  be  construed  as  in 
pari  materia. 

Tbe  impossibilitv  meant  by  tbe  Tennessee 
court  is  tbe  impossibility  of  preventing  the  ac- 
cident by  doiDg  tbe  acts  specified.  And 
whenever  it  is  manifest  that  a  compliance 
with  tbe  statute  would  not  prevent  the  acci- 
dent tbe  Tennessee  decisions  hold  that  Uie  de- 
fendant is  not  bound  to  comply. 

Chesapeake,  0.  A  8.  W.  R.  Co.  v.  Foster,  88 
Tenn.  671;  Louisville  A  If.^E.  Co.  v.  Howard, 
90  Tenn.  144. 

Tali,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

Tbe  first  question  for  our  consideration  is 
whether  the  contract  by  which  tbe  Kansas 
City  Company  rented  its  engine  to  the  bridge 
oompanv  relieves  it  of  responsibility  for  neg- 
ligence in  tbe  operation  of  tbe  engine  while  in 
the  service  of  the  bridge  company.  It  ap- 
pears from  the  statement  of  ^ettleton,  who 
was  both  tbe  superintendent  of  tbe  bridge  com- 

Knv  and  of  the  termioals  of  the  Kansas  City 
iilroad  Company  st  Memphis,  that  the  bridge 
company  rented  tbe  engine  from  tbe  railway 
company  at  $10  a  day,  and  also  paid  tbe  rail- 
way company  tbe  expense  of  tbe  fuel  and  sup- 
plies used  in  the  running  of  the  engine,  and 
the  wages  of  tbe  engineer  and  fireman,  who 
were  carried  on  tbe  pay  rolls  of  the  railway 
company.  The  bridge  is  used  by  several  dif- 
ferent  railwajr  companies.  Tbe  switch  engine 
pushes  all  trains  over  it,  and  thus  gives  assist- 
ance to  tbe  regular  engines  of  the  nulway  com- 
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'  panies  on  tbe  heavy  grades  of  the  appcDOcbc^ 
;  The  engineer  and  firnnan  were  subject  to  di» 
I  orders  of  Nettletoo  as  superintendent  of  tfao- 
bridge  company.  As  be  expressed  it,  tho 
bridge  company  rented  tbe  crew,  aloog  wiik 
'  tbe  engine,  from  tbe  railway  company. 
!  On  this  state  of  facts  we  are  clearly  of  tho 
opinion  that  the  court  was  right  in  holding 
that  the  railway  company  was  not  responsible 
for  the  acts  of  tbe  engineer  and  fireman  in. 
running  the  engine  which  killed  Nason.  They* 
were,  it  is  true,  general  servants  of  the  railway 
company,  but  at  the  time  of  the  accident  tbej 
were  engaged  in  tbe  work  of  tbe  bridge  com- 
pany, were  subject  to  the  orders  of  the  bridge 
company's  officers,  and  in  what  they  did  or 
failed  to  do  were  acting  for  tbe  bridge  com- 
pany. The  question  is  r^oe  of  agency.  Tbo 
result  is  determined  by  tbe  answer  to  the  fur- 
ther questions,  \Vliose  work  was  the  servant 
doing?  and.  Under  whose  control  was  be  do- 
ing it?  Tbe  railway  company  had  simply  It  nt 
its  general  servants  to  become  special  of  par- 
ticular servants  of  the  bridge  company,  hari 
for  tbe  time  parted  with  control  over  tbem.  and 
was  not  responsible  for  their  acts  while  in  the 
service  and  under  the  control  of  their  tempo- 
rary master. 

The  latest  authority  in  support  of  this  condn- 
sion  is  Donotan  v.  Laing,  Wharton  <ft  Doki^ 
Constr.  Syndicate,  Limited,  a  decision  by  tbe 
court  of  appeals  of  England,  reported  in  [1893] 
1 Q.  B.  629.  In  that  case  the  defendants  con- 
tracted to  lend  to  a  firm,  who  were  engaged  in 
loading  a  ship  at  their  wliarf,  a  crane,  with  m 
man  in  charge  of  it.  He  received  directions 
from  tbe  firm  or  their  servants  as  to  the  workinr 
of  the  crane,  and  the  defendants  had  nocontnS 
in  the  matter.  The  plaintiif ,  who  was  a  servant 
of  the  wharfingers,  was  struck  by  tbe  crane,  and 
injured,  by  reason  of  the  negligence  of  the  man 
in  charge  of  it,  and  sued  the  defendants  on  the 
ground  that  the  negligence  was  the  act  of 
their  servant.  It  was  held  that,  though  the 
man  in  charge  of  the  crane  remained  tbe  gen- 
eral servant  of  the  defendants,  yet,  as  they  had 
parted  with  the  power  of  controlling  him  in 
tbe  work  in  which  he  was  engaged,  they  wera 
not  liable  for  his  negligence  while  so  employed. 
Judgments  were  delivered  in  this  case  by  Lord 
Esher,  Master  of  tbe  Bolls,  and  Lindley  sod 
Bowen,  Lord  Justices. 

Lord  Esher  said:  "In  this  case  the  crane 
and  the  man  to  work  it  were  lent  by  tbe  de- 
fendants to  Jones  &  Co.  for  a  consideration, 
and  to  be  used  in  tbe  manner  I  bavedescritied. 
For  some  purposes,  no  doubt,  the  man  was  th» 
servant  of  the  defendants.  Probably,  if  be 
had  let  tbe  crane  get  out  of  order  by  his  neglect, 
and,  in  consequence,  any  one  was  injured 
thereby,  the  defendants  might  be  liable;  but 
the  accident  in  this  case  did  not  happen  from 
that  cause,  but  from  the  manner  of  working 
the  crane.  Tbe  man  was  bound  to  work  the 
crane  according  to  the  orders,  and  under  tbe 
entire  and  absolute  control,  of  Jones  &  Co. 
That  being  so,  whose  servant  was  tbe  man  in. 
charge  of  the  crane  as  to  tbe  working  of  it?  It 
is  true  that  the  defendants  select^  the  man 
and  paid  his  wages,  and  these  are  circum- 
stances which,  if  nothing  else  intervened, 
would  be  strong  to  show  that  he  was  the  serv- 
ant of  the  defendants.    So,  indeed,  he  was  as  to 
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s  great  many  things;  bat  as  to  the  working  of 
the  crane  be  was  no  loneer  tbeir  servant,  but 
bound  to  work  under  the  orders  of  Jones  & 
Co.;  and  if  they  saw  the  man  misconducting 
himself  in  working  the  crane,  or  disobeying 
their  orders,  they  would  have  a  right  to  dis- 
cbarge him  from  that  employment.  This  con- 
clusion hardly  requires  authority,  but  there  is 
authority  for  it,  without  going  back  to  an 
earlier  date,  in  the  case  of  Bmirkey,  Whits 
M<m  CoUitry  01?.,  L,  R  2  0.  P.  Div.  206." 

Lindley,  Lord  JtuUee,  said:  'The  key  to 
the  whole  case  is  that  Jones  &  Ck).  were  load- 
ing the  ship,  and  not  the  defendants.  The 
crane  was  being  used  for  Jones  &  Go's  pur- 
poses, and  not  for  those  of  the  defendants,  and 
the  former  must,  for  that  particular  job,  be 
considered  as  Wand's  [the  man  in  charge  of 
the  crane]  masters." 

Lord  Justice  Bowen  said:  "The  law  on  the 
matter  now  before  us  seems  to  me  to  be  per- 
fectly clear.  The  question  is  not  who  pro- 
cured the  doing  of  the  unlawful  act,  but  de- 
pends on  the  doctrine  of  the  liability  of  a  mas- 
ter for  the  acts  of  his  servant  done  in  the 
course  of  his  employment  We  have  only  to 
consider  in  whose  employment  the  man  was  at 
the  time  when  the  acts  complained  of  were 
done  in  this  sense;  that  by  the  employer  is 
meant  the  persons  who  had  a  right  at  the  mo- 
ment to  control  the  doing  of  the  act.  That 
was  the  test  laid  down  by  Grompton,  J,,  nearly 
forty  years  ago  in  Sa^Uer  v.  Benloek,  4  El.  & 
Bl.  570,  in  the  form  of  the  question,  'Did  the 
defendants  retain  the  power  of  controlling  the 
work?*  Here  the  defendants  certainly  parted 
with  some  control  over  the  man  and  the  ques- 
tion arises  whether  they  parted  with  the  power 
of  controlling  the  operation  on  which  the  man 
was  engaged.  There  are  two  ways  in  which 
a  contractor  may  employ  his  men  and  his  ma- 
chines. He  may  contract  to  do  the  work,  and 
the  end  being  prescribed,  the  means  of  arriv- 
ing at  it  may  be  left  to  him;  or  he  may  con- 
tract in  a  different  manner,  and,  not  doing  the 
work  himself,  may  place  his  servants  and  plant 
under  the  control  of  another, — that  is,  he  may 
lend  them, — and  in  that  case  he  does  not  re- 
tain control  over  the  work.  .  .  .  In  the  present 
case  the  defendants  parted  for  a  time  vnth  con- 
trol over  the  work  of  the  man  in  charge  of  the 
crane,  and  their  responsibility  for  his  acts 
ceased  for  a  time." 

In  Baurke  v.  White  Man  CoUiery  Co.,  nipra, 
the  defendants,  the  owners  of  the  colliery,  had 
begun  to  sink  a  pit  or  shaft,  and  had  erected 
and  employed  men  to  drive  a  steam  engine 
near  its  mouth.  After  doing  some  work  on 
the  shaft,  they  entered  into  an  agreement 
with  one  Whittle  to  carry  on  the  work  for 
them;  Whittle  to  find  all  the  labor  necessary, 
and  the  defendants  to  provide  and  place  at  his 
disposal  and  under  his  control  the  necessary 
engine  power,  ropes,  etc.,  with  the  engineer, 
who  was  paid  by  the  defendants.  The  plain- 
tiff, who  was  one  of  the  men  employed  and 
paid  by  Whittle,  while  working  at  the  bottom 
of  the  shaft,  was  injured  by  the  negligence  of 
the  engineer.  It  was  held  by  the  court  of  ap- 
peals, consisting  of  Chief  Justice  Gockbum, 
Z^nf«/7/<<tVeMelli8h,and  Bag^^allay  and  Bram- 
well.  Justices  of  Appeal,  that,  though  the  engi- 
neer was  the  general  serrant  of  the  defendants, 
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yet,  because  he  was  under  the  orders  and  con- 
trol of  Whittle  at  the  time  of  the  accident,  he 
was  at  that  time  the  servant  of  Whittle,  and 
not  of  the  defendant^  who  were,  therefore,  not 
liable  for  his  negligence. 

The  same  view  was  taken  by  the  supreme 
court  of  Tennessee  in  the  case  of  PoweU  v.  Ttr- 
ginia  Oanstr,  Co.,  88  Tenn.  692,  in  which  Judge 
Lurton  delivered  an  elaborate  opinion  for  the 
court.  In  that  case  the  construction  company- 
undertook  to  build  a  railroad  from  Memphis 
to  Jackson,  and  sublet  to  a  subcontractor  the 
laying  of  part  of  the  track.  The  construction 
company  agreed  to  furnish  push  cars,  locomo- 
tive, flats,  and  engineer  and  fireman  and  one 
brakemsn,  to  be  used  and  controlled  hj  the 
subcontractor  in  doing  this  work.  The  infer- 
ence from  the  contract  was  that  the  engineer, 
fireman,  and  brakeman  were  to  be  paid  by  the 
construction  company.  The  plaintiff  was  in- 
jured by  reason  of  the  negligence  of  the  fire- 
man furnished  by  the  constructiou  company  in 
running  the  engine.  It  was  held  that  in  so  do- 
ing the  fireman,  though  paid  by  the  construc- 
tion company,  was  the  servant  of  the  subcon- 
tractor, and  that  the  construction  company 
could  not  be  held  liable  for  his  negligence. 
Judge  Lurton  quotes  with  approval  from  Chief 
Justice  Gockburn's  judgment  in  Rourke  v. 
White  Moss  CoUiery  Co,,  this  language: 
*'When  one  person  lends  his  servant  to  another 
for  a  particular  employment,  the  servant,  for 
anything  done  in  that  particular  employment, 
must  be  dealt  with  as  the  servant  of  the  man 
to  whom  he  is  lent,  although  he  remains  the 
genera]  servant  of  the  person  who  lent  him." 

In  MiUer  v.  Minnesota  A  N.  W,  R.  Co,,  76 
Iowa,  655,  a  contractor  agreed  to  lay  defend- 
ant's track  at  the  rate  of  a  certain  number  of 
miles  per  month,  defendant  "to  furnish  the 
motive  power  and  cars,  and  operate  the  con- 
struction trains."  One  of  the  contractor's  em- 
ployes was  killed  by  the  too  rapid  running  of 
the  construction  train.  It  was  held  that  the 
defendant  railway  companv  was  not  liable,  be- 
cause, from  the  nature  and  terms  of  the  con- 
tract, it  did  not  have  control  of  the  construc- 
tion trains,  though  the  trainmen  were  retained 
on  its  pay  roll,  and  received  their  wages  from  it. 

In  Mew  Orleans,  B,  R,  V,  dt  M,  R.  Co.  v. 
Nonoood,  62  Miss.  565,  52  Am.  Rep.  191,  a 
different  view  of  the  law  was  taken.  There 
a  railroad  company  employed  M.,  a  contractor, 
to  do  certain  work  upon  its  road,  and  paid  him 
therefor  a  stipuUted  price,  and  furnished  him 
a  construction  train,  and  engineer  to  run  the 
same.  Subject  to  certain  regulations  as  to 
speed,  the  control,  management,  and  direction 
of  the  construction  train  was  given  wholly  to 
the  contractor.  The  engineer  was  selected  by 
the  company,  and  it  alone  bad  the  right  to  dis- 
charge him,  though  bound  to  do  so  upon  the 
complaint  of  M.,  and  to  supply  his  place.  The 
company  paid  the  engineer's  wages,  and 
charged  the  same  to  M..  and  deducted  the 
amount  thereof  from  the  sum  due  him  for  his 
work.  The  railroad  company  was  held  liable 
to  the  owner  of  a  mule  killed  by  the  negligent 
running  of  the  construction  train.  The  con- 
clusion'of  the  court  was  made  to  rest  on  what 
are  known  as  the  Carriage  Cases, — Laugher  v. 
Pointer,  5  Barn.  &  G.  547,  and  Quarman  v. 
Burnett,  6  Mees.   &  W.  499.    The  supreme 
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€ ^urt  of  Texas  fn  Burton  t.  Q(Uf$iton,H,  db  8,  A. 
B  Co.,^l  Tex.  5^.  reached  the  same  coodu- 
aioi  on  tbe  same  authorities.  These  Carriage 
Ca<ss  were  clearly  distiociiished  from  the  case 
at  bar  and  like  cases  bv  Lard  JtutieeBowen  in 
Do'wvan  y.  Laing,  Wharton  A  Down  Conttr. 
8yn'Heate,  aupra,  in  the  following  language: 
^ 'The  principal  part  of  the  argument  for  tbe 
plaintiff  was  founded  on  what  may  be  called 
tbe  Carriage  Ciuee, — Laugher  ▼.  Annter,  and 
Quarman  v.  Burnett, — ^but  they  really  haye 
nothing  to  do  with  the  point  presented  in  this 
appeal.  If  a  man  lets  out  a  carriage  on  hire 
to  another,  he  in  no  sense  places  the~coachman 
under  the  control  of  the  hirer,  except  that  the 
latter  may  indicate' the  destination  to  which  he 
wishes  to  lie  driyen.  The  coachman  does  not 
become  the  seryant  of  the  person  he  is  driying, 
and,  if  the  coachman  acts  wrongfully,  the 
hirer  can  only  complain  to  the  owner  of  the 
carriage.  If  the  hirer  actiyely  interferes  with 
the  driying,  and  an  in  Jury  occurs  to  any  one, 
the  hirer  may  be  liable,  not  as  the  master,  bfut 
as  the  procurer  and  cause  of  the  wrongful  act 
complained  of.  In  the  present  case  the  defend- 
ants parted  for  a  time  with  control  oyer  the 
work  of  the  man  in  charge  of  the  crane  and 
their  responsibility  for  his  acts  ceased  for  the 
time." 

This  explanation  of  the  Carriage  Obsef  isalso 
clearly  stated  by  Mr.  Jvetiee  Field  in  Little  y. 
Baekett,  116  U.  B.  866,  872,  880.  29  L.  ed.  6.'!i2, 
664,  657.  It  is  manifest,  therefore,  that  they 
haye  no  application  wheneyer  it  appears  that 
the  master  has  parted  to  another  for  a  time 
with  control  oyer  hif  senrant,  to  t>e  used  in  the 
work  of  that  other. 

We  think  that  the  weight  of  reason  and  au- 
thority is  in  f ayor  of  the  ruling  of  tbe  learned 
Judge  below,  and  the  judgment  far  the  Kaneae 
aty.  Ft,  BeoU  A  Memphis  Railroad  Company 
ie  affirmed. 

/The  second  question  is  whether  the  bridge 
company  was  ooliged  to  stop  its  engine  before 
crossing  the  street  railway  track  upon  Penn- 
aylyania  ayenue,  under  section  1804  of  the 
Code  of  Tennessee.  That  section  provides 
that  eyeiy  enirine  or  train  shall  be  brought  to 
a  full  stop  before  crossing  a  railroad  which  in- 
tersects the  road  upon  which  it  runs.  If  a  stop 
was  required  by  the  statute  in  this  case,  ft 
might  be  argued  that  tbe  deceased  bad  the 
right  to  rely  on  its  doing  so;  and  therefore  that 
be  was  not  negligent  io  crossing  the  track  with- 
out looking  for  a  train  or  locomotiye,  or,  at 
least,  that  the  question  was  one  for  the  Jury. 
The  court  below  was  of  the  opinion  that  sec- 
tion 1804  did  require  the  engine  to  stop  before 
crossing  a  street  railway.  We  are  unable  to 
concur  in  this  yiew.  The  eyidence  is  that 
this  wai  a  street  railway,  from  which  we  infer, 
in  the  absence  of  evidence  to  the  contrary, 
that  it  was  a  horse  railway.  It  has  been  de- 
cided by  the  supreme  court  of  Tennessee  in 
Katzenoerger  y.  Lauio,  90  Tenn.  285, 18  L.  R 
A.  186,  that:  "A  dummy  line,  over  which 
trains  are  drawn  by  a  small  steam  engine  for 
transportation  of  passengers  only,  whether 
operated  within  or  without  the  limits  of  a  mu- 
nicipality, is  a  railroad,  within  the  meaning  of 
the  statutes  prescribing  certain  precautions  for 
prevention  of  accidents  on  railroads." 

And  it  was  held  that  it  did  not  affect  the  ap- 
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plica.tion  of  those  statutes  that  the  dnmmy  ^ 
running  loncitudinally  upon  the  streets  of  the 
city,  for  the  very  cogent  reason  that  uDds 
such  circumstances  the  dancer  of  accidents  la 
obviously  iDcreased.  Tbe  decision  lost  citad 
was  based  upon  that  in  the  case  of  aat€  Bnd 
Street  R.  Co.  y.  DoyU,  88  Tenn.  747.  9  L.  R 
A.  100.  in  which  it  was  held  that  a  damoiy 
railroad,  constructed  by  authority  upon  a  pub- 
lic road  or  street,  and  operated  for  the  trsna- 
portation  of  passengers  only,  by  means  of  s 
steam  engine  and  coaches,  constituted  an  addi- 
tional burden  upon  the  ultimate  fee  in  therosd 
or  street,  for  which  the  owner  of  that  fee  was 
entitled  to  compensation  as  to  the  taking  of 
his  property  for  a  public  use.  In  the  latter 
case  the  supreme  court  of  the  state  expreaslj 
distinguish  betweena  dummy  railroad  operated 
by  steam  and  an  ordinary  street  railroad,  the 
motive  power  of  which  is  horses,  and  classify 
the  dummy  railroad  with  commercial  railways, 
and  differentiate  it  from  an  ordinary  horse  car 
line.  It  follows  therefore  that  the  statute  of 
Tennessee,  which  requires  that  the  trains  on 
one  railway  shall  come  to  a  full -stop  before 
crossing  the  line  of  another  railway,  has  no 
application  to  the  crossing  by  a  steam  commer- 
cial railway  of  an  ordinary  horse-car  line. 

The  thira  question  in  tiie  case  is  whether 
there  was  such  contributory  negligence  on  tbe 

eart  of  the  deceased  as  to  bar  his  recovery 
I  this  action.  We  fully  .  concur  with  the 
learned  trial  Judge  in  the  view  that  there  was 
conclusive  evidence  of  the  grossest  negligence 
on  Nason's  part,  by  reason  of  which  he  stepped 
to  his  death.  Indeed,  there  are  some  circum- 
stances tending  to  show  that  his  death  was 
voluntary,  but  they  are  not  of  that  conclusive 
character  which  would  Justify  a  court  in  pred- 
icating a  peremptory  charge  thereon.  Were 
this  a  suit  for  com  moo -law  negligence  alone, 
there  is  no  doubt  that  tbe  action  of  the  court 
in  taking  this  case  from  the  Jury  and  directing 
a  verdict  for  the  bridge  company  would  have 
to  be  affirmed.  But  the  difficulty  in  the  case 
arises  from  certain  statutory  requirpments  af- 
fecting the  operation  of  railways  in  Tennessee, 
the  construction  of  which,  by  tbe  supreme 
court  of  thst  state,  gives  them  a  peculiar  effect 
in  actions  for  damages  for  personal  iniary. 
Those  statutes  are  contained  in  sections  1298  «f 
eeq.  of  Milliken  AYeitrees*  Ck>de. 

Section  1298:  *'In  order  to  prevent  acci- 
dents upon  railroads,  the  following  precautions 
shall  be  observed: 

"1st  The  overseers  of  every  public  road, 
crossed  by  a  railroad,  shall  place  at  each  cross- 
ing a  sign  msrked:  'Look  out  for  the  oars 
when  you  hear  the  whistle  or  bell,'  and  the 
county  court  shall  appropriate  money  to  defray 
the  expenses  of  said  signs;  and  no  engine 
driver  shall  be  compelled  to  blow  tbe  whmle 
or  ring  the  bell  at  any  crossing  unless  it  is  so 
designated. 

"2d.  On  approaching  every  crossing  so  dis- 
tinguished the  whistle  or  bell  of  the  locomotive 
shall  be  sounded  at  the  distance  of  one  fourth 
of  a  mile  from  tbe  crossing,  and  at  short  in- 
tervals, till  the  train  has  passed  the  crossing. 

"8rd.  On  approaching  a  city  or  town,  tbe 
bell  or  whistle  shall  be  sounded  when  tbe  train 
is  at  the  distance  of  one  mile,  and  at  short  in- 
tervals till  it  reaches  its  depot  or  station;  and 
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OD  leaving  a  town  or  city,  the  bell  or  wbiatle 
fball  be  sounded  when  the  train  starts  and  al 
intervals  till  it  has  left  the  corporate  limits. 

"4ib.  Every  railroad  company  shall  keep 
the  en^neer,  fireman  or  some  other  person 
•upon  the  locomotive  always  upon  the  lookout 
iihead;  and  when  any  person,  animal,  or  other 
•obstruction  appears  upon  the  road,  the  alarm 
>vbisi]e  shall  be  sounded,  the  biakes  put  down 
and  everv  possible  means  employed  to  stop  the 
4rain  and  prevent  an  accident." 

Section  1290:  "Every  railroad  company 
that  fails  to  obeerve  these  precautions,  or  cause 
them  to  be  observed  by  its  a^ntsand  servants, 
shall  be  responsible  for  all  damages  to  persons 
or  property,  occasioned  bv  or  resulting  from 
any  accident  or  collision  that  may  occur." 

Section  1800:  "No  railroad  company  that 
observes  or  causes  to  be  observed  these  precau- 
tions, shall  be  responsible  for  any  damages 
done  to  persons  or  property  on  its  road.  The 
proof  that  it  has  observed  said  precautions 
shall  be  upon  the  company." 

The  learned  Judge  held  that  the  fourth  sub- 
section of  section  1298,  above  quoted,  did  not 
apply  to  this  case,  because  Nason  appeared 
upon  the  rokd  so  short  a  time  before  he  was 
struck  that  it  was  impossible  to  sound  the 
alarm  whistle,  put  down  the  brakes,  and  use 
sny  other  means  than  were  used  to  stop  the 
train.  We  concur  in  this  view.  It  is  quite 
true  that  there  was  evidence  to  show  that  the 
•engineer  and  the  fireman  were  prevented  from 
having  a  full  lookout  ahead  by  reason  of  the 
ooal  upon  the  tender,  but  it  also  appears  that 
the  engineer  saw  Nason  before  he  stepped  upon 
the  track,  or  within  striking  distance  of  it 
Until  Nason  did  so,  subsection  4  did  not  apply. 
When  he  did  so,  it  was  impossible  for  the  en- 
gineer to  do  anything  other  than  to  reverse  his 
onffine  and  attempt  to  stop  it.  If  the  engineer 
bad  been  on  the  lookout  ahead  as  he  came  on 
to  the  crossing,  without  any  obetraciion  by 
any  of  the  coafin  the  tender,  be  would  hare 
seen  nothing  except  Nason  walking  towunis 
the  track.  In  LouimdUe  dN.B.Co.  v.  Haw- 
urd,  90  Tenn.  144-149,  it  was  held  that  the  en- 
gineer of  a  railroad  was  not  gailty  of  violating 
the  statute  if  he  failed  to  take  steps  to  stop  his 
train  whenever  a  waffon  was  seen  approaching 
its  track.  It  was  beU  that  it  was  only  when 
the  obstruction  appeared  on  the  track,  or  within 
striking  distance  of  it,  that  the  statute  imposed 
the  requirement  of  puttine  on  the  brakes,  re- 
versing the  engine,  etc.  In  the  case  of  LouU- 
viUe,  jY.  db  G.  8.  B.  €h.  v.  Redmond,  11  Lea, 
205,  it  was  held  that  to  constitute  an  obstruc- 
tion within  the  meaning  of  this  statute,  pre- 
acribhag  the  duties  of  the  railroad  company 
when  a  person,  animal,  or  other  obstruction 
appears  upon  the  road,  the  animal  must  be  in 
a  position  to  be  struck  or  directly  injured  by 
the  engine  while  moving  on  the  rails,  and  that 
the  statute  does  not  ap^y  when  the  animal  or 
person  appears  on  some  other  part  of  the  com- 
pany's riffht  of  way,  but  that  the  duty  and  li- 
ability of  the  company  in  such  a  case  are  reg- 
ulated by  the  principles  of  the  common  law. 

Under  the  third  subsection,  the  bearing  of 
which  upon  this  case  does  not  seem  to  have  en- 
gaged the  attention  of  the  learned  trial  Judge, 
there  is  much  mote  difficulty  in  supportingthe 
oeremptoiy  chaige  for  the  defendant  This 
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engine  was  leaving  the  city  of  Memphis.  Sub- 
section 8  requires  that  when  a  train  is  leaving  a 
city  the  bell  or  wbisile  shall  be  sounded  when 
the  train  starts,  and  at  intervals  until  it  has  left 
the  corporate  limits.  By  reference  to  the  first 
paragraph  of  the  subsection,  *'ai intervals"  has 
been  construed  by  the  supreme  court  of  the 
state  to  mean  "short  intervals."  LouUmlle  dt 
N,  B.  Co.  V.  Gardner.  1  Lea/ 688-690.  Now. 
there  was  positive  evidence  from  three  wit- 
nesses, who  were  near  enough  to  hear  the  bell 
if  it  did  ring,  that  it  did  not  ring  as  the  cross- 
ing was  approached.  The  preponderance  of 
the  evidence  was  that  the  bell  did  ring  all  the 
time.  But  there  was  a  conflict  of  evidence. 
There  was  evidence,  therefore,  tendioc:  toshow 
that  the  precautions  enjoined  upon  railroad 
companies  in  subsection  8  of  the  statute  were 
not  observed,  and  the  question  which  remains 
to  be  considered  is  whether  a  right  of  action 
founded  on  such  failure  to  observe  precautions 
is  barred  by  the  contributory  negligence  of  the 
injured  person.  If  the  decisions  ^f.  the  su- 
preme court  of  Tennessee  are  controlling  in 
this  forum  upon  this  point,  then  there  can  l)e 
no  doubt  that  contributory  negligence  is  not  a 
bar  to  the  action  under  section  1:299  for  failure 
to  com  ply  with  any  of  the  subsections  of  section 
1298,  and  that  the  court  below  erred  in  takins 
the  case  from  the  jury.  The  last  expression  of 
the  supreme  court  of  Tennessee  is  to  be  found 
in  the  case  of  Knoxeilie,  C.  G.  db  L,  R,  Co.  v. 
^ev/r  (decided  in  1898)  92  Tenn.  36.  That  was 
a  suit  against  the  railroad  company  for  the 
failure  to  observe  the  fourth  subsection  of 
1298.  The  deceased,  for  whose  killing  the 
plaintiff  brought  the  action,  was  a  deaf  and 
dumb  man,  who  was  run  down  by  a  construc- 
tion train.  The  court  below  was  requested  to 
charge  the  jury  as  follows:  "If  the  jury  shall 
^d  that  the  deceased  was  deaf  and  dumb,  and 
shall  further  find  that  on '  the  morning  of  the 
killing  he  was  warned  of  an  unusual  danger 
from  walking  the  track,  by  reason  of  the 
irregular  running  of  a  construction  train,  or 
for  any  other  cause,  and  advised  to  take  the. 
dirt  road,  and  still  deceased,  regardless  of  the 
warning,  chose  to  walk  on  the  railroad  track, 
knowing  that  he  could  hear  no  signal,  this 
would  be  such  negligence  as  would  bar  recov- 
ery^ and  you  should  so  find." 

Tbe  court  refused  to  give  this  instruction 
because  counsel  asked  that  it  be  applied  to 
both  counts  of  the  declaration.  Said  Judge 
Caldwell,  speaking  for  the  supreme  court: 
^^The  reason  ffiven  sustains  the  action  of  the 
court.  The  declaration  contained  two  counts, 
—one  for  negligence  at  common  law,  and  the 
other  for  fainire  to  observe  statutory  precau- 
tions for  prevention  of  accidents  when  ob- 
structions appear  upon  the  track.  Contribu- 
tory negligence  jnight  have  defeated  the 
common-law  action,  but  not  that  based  upon 
the  statute.  As  to  the  latter,  it  could  be  con- 
sidered only  in  mitigation  of  damages." 

The  same  rule  has  been  laid  down  in  a  great 
number  of  cases,  where  the  actions  were 
founded  on  a  failure  to  observe  the  statutory 
precautions  in  cases  described  in  subsections 
2,  8,  and  4  of  section  1298.  Little  Boek  <ft 
M,  B.  Co.  V.  WiUcm,  90  Tenn.  271,  18  L.  R. 
A.  864;  LouieniUe  dt  N,  B.  Co.  v.  Howard,  90 
Tenn.  144;  FoUon  v.  Bait  Tenneuee,  V.  db 
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Q.  B.  Co,  89  Tenn.  870, 13  L.  R.  A.  184;  Cht^ 
apeake,  0.  &  8.  W.  B,  Co.  v.  Foster,  88  Tenn. 
672;  JVashtille  &  C.  B.  Co.  v.  Bmith,  9 
Lea,  474;  East  Tennessee,  F.  db  G.  B,  Co, 
y.  Scales,  2  Lea,  688;  Louisville  A  N.  B.  Co. 
T.  Gardner,  1  Lea,  691;  Nashville  A  C.  B,  Co. 
V.  NofJDlin,  Id.  523;  Bailroad  v.  Walker,  11 
Heisk.  388;  BiU  ▼.  Louisville  A  N.  B.  Go.  9 
Heisk.  828;  Nashville  A  C.  B.  Co.  y.  Smith,  6 
Heisk.  174;  Lovisville  A  N.  B.  Co.  y.  Conner, 
2  Baxt.  882;  LouiniOe  AN,  B.  Co.  y.  Burke, 
6  Coldw.  45. 

The  last- named  case  was  decided  in  1869, 
and  by  an  unbroken  line  of  authorities  the  rule 
as  above  stated  has  been  enforced  from  that 
time  down  to  the  latest  utterance  of  the  court 
in  1898.  The  case  of  LouistiUe  A  N.  B.  Co.  y. 
Howard,  supra,  was  quite  like  the  one  at  bar. 
There  the  deceased  was  driving  a  wason  across 
the  track  at  a  road  crossing  within  the  corpo- 
rate limits  of  the  town  of  Paris.  The  proof 
showed  that  all  the  statutory  precautions  were 
observed,  and  every  possible  means  employed, 
by  the  company  to  prevent  the  accident,  with 
m  single  exception,  to  wit,  that  it  did  not  appear 
that  the  bell  or  whistle  was  sounded  at  short 
intervals  continuously  throughout  the  last 
mile  before  reaching  the  depot.  The  deceased 
was  said  to  have  been  guilty  of  gross  contribu- 
tory negligence  in  failing  to  look  and  listen  for 
approaching  trains  before  driving  upon  the 
track;  but  the  railway  company  was  neverthe- 
less held  liable  in  damages  for  killing  the  de- 
oeased,  the  Jury  being  required  to  consider 
deceased's  contributory  negligence  in  mitiga- 
tion of  damaftes. 

The  question  whether  we  are  bound  by  the 
decision  of  the  supreme  court  of  Tennessee  as 
to  the  effect  of  contributoiy  negligence  in  stat- 
utory actions  depends  on  the  basis  given  bv 
that  court  for  its  conclusion.  If  the  statute ^s 
held  to  be  merely  declaratory  of  the  common 
law  both  in  its  requirements  and  in  the  liability 
imposed  for  failure  to  observe  it,  and  the  plea 
of  contributory  negligence  is  allowed  only  in 
mitigation  of  damages,  because,  in  the  view  of 
the  supreme  court  of  Tennessee,  that  is  the  only 
effect  it  could  have  in  an  action  for  common- 
law  negligence,  we  conceive  that  the  effect 
of  contributory  negligence  in  such  a  case  would 
be  a  question  of  general  common  law,  with  re- 
spect to  which  we  might  exercise  an  independ- 
ent judgment.  But  if  the  rule  of  the  state  su- 
preme court  grows  out  of  the  peculiar  liability 
imposed  by  the  statute  as  distinguished  from 
that  imposed  for  negligence  at  common  law, 
then  it  is  the  legitimate  effect  of  a  construction 
of  a  state  statute  by  the  highest  tribunal  of  the 
state,  and  we  are,  of  course,  bound  by  it.  That 
the  rule  as  to  contributory  negligence  in  statu- 
tory actions  is  not  the  result  of  an  assimilation 
of  common-law  principles  to  statutory  negli- 

fence  is  most  clearly  brought  out  ia  J^noxville, 
I  G.  A  L.  B.  Co.  y.  Aevff,  92  Tenn.  26, 
above  cited.  There  it  will  be  seen  that  the 
court  held  that  a  certain  state  of  facts  might 
constitute  gross  neglieence,  and  a  complete  bar 
to  the  action  for  common-law  negligence,  but 
that  it  was  not  such  a  bar  to  the  statutory  ac- 
tion. Now,  it  is  true  that  it  has  several  times 
been  decided  by  the  supreme  court  of  Tennes- 
see that  the  precautions  enjoined  by  statute 
upon  railway  companies  are  only  such  pre- 
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cautions  as  the  rules  of  common -law  negli- 
gence would  require  them  to  observe.  Hatms 
V.  Memphis  A  0.  B.  Co.  1  Coldw.  7»-76;  Eagi 
Tennessee,  V.  A  G,  B.  Go.  v.  PraU,  85  Tens. 
9-14. 

But  it  is  apparent  that,  while  the  precautfont 
to  be  taken  are  those  which  the  common  law 
would  enjoin,  the  liabilities  incurred  for  not 
taking  them  are  quite  different.  Thus  it  has 
been  ^held  by  the  supreme  court  of  the  state 
that,  if  an  accident  occurs,  a  liability  to  the 
injured  person  is  imposed  upon  the  railway 
company  for  failure  to  comply  with  the  stat- 
utory precautions,  even  if  such  failure  did  not 
cause  the  accident.  Bailroad  y.  WaUker,  11 
Heisk.888:  LouisviOe  A  N,  K  Co.  ▼.  Bwrke,  • 
Coldw.  45. 

In  the  last  case  the  sections  of  the  statate  wo 
have  been  considering  received  a  full  construc- 
tion by  the  supreme  court  of  the  state,  which 
construction  has  never  since  been  departed 
from.  The  court  said:  "The  railroad  com- 
pany  is  responsible  for  the  damages  occasioned 
by  or  resulting  from  the  accident  or  collision. 
unless  it  shows  that  the  precautions  prescribed 
by  these  sections  were  performed,  and  although 
it  may  appear  that  the  accident  or  collision 
would  have  occurred  had  the  precaution  been 
performed.  Cases  of  hardship  and  absurdity 
may  occur  upon  such  construction  of  the 
clauses  of  the  code,  but  the  language  is  explicit 
and  certain,  and  the  construction  is  inevitable. 
These  sections  are  not  invalid  for  want  of  ooii> 
stitutional  or  sovereign  power  in  the  legisla- 
ture to  enact  the  law  expressed  by  them.  The 
statute  is  founded  on  a  policy  of  double  as- 
pect,—one  to  guard  and  protect  the  safety  of 
the  general  public,  and  the  other  to  compen- 
sate the  injured  person, — which  has  sanction 
in  what  is  called  the  police  power  of  the  gov- 
ernment. Corporate  bodies  are  subject,  as 
natural  persons,  to  general  laws  enacted  to 
protect  and  promote  the  quiet,  comfort,  health, 
and  safety  of  the  people,  unless  exempt  by  rea- 
son of  plain  implication  from  the  nature  of  tUt» 
privileges  or  franchises  granted  by  their  char- 
ter In  the  absence  of  such  exemptions,  rail- 
road corporations  are  subject,  as  would  be 
natural  persons  in  like  occupation,  to  laws 
prescribing  extraordinary  vigilance,  akill, 
exertions,  and  other  precautions  to  be  observed 
by  their  servants  or  agents  in  the  running  of 
trains,  for  the  purpose  of  preventing  accidents 
or  collisions,  and  subjecting  their  companies 
to  damages  occasioned  by  or  resulting  from 
any  accident  or  collision,  unless  they  show 
that  the  prescribed  precautions  were  per^ 
formed.  .  .  .  Generally  the  negligence  of  a 
person  injured  by  collision  upon  the  track  is 
not  a  bar  to  an  action  by  him  for  damages,  un* 
less  the  railroad  company  show  by  proof  that 
all  the  precautions  prescribed  by  the  Code 
were  performed  to  prevent  the  accident.  A 
person  injured  by  a  collision  or  accident  caused 
by  his  own  willful  act  cannot,  by  virtue  of  the 
sections  1166,  1167  [now  1298,  12S9],  etc., 
maintain  an  action  for  damages  done  him,  oc- 
casioned by  or  result! Dg  from  the  collision  or 
accident.  .  •  .  Negligence  of  the  person  in- 
jured, which  caused  or  contributed  to  cause 
the  accident  or  collision,  or  without  which  the 
accident  or  collision  would  not  have  occurred, 
may  be  taken  into  consideration  by  the  jury 
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in  determioio^  the  amount  of  damages  propei 
to  be  given  for  the  injury.  Such  confltruction 
the  clause  of  the  code  will  bear,  and  must  be 
^ven." 

In  LovigviUe  dbN,  R,  Co.  v.  Oardner,  1  Lea, 
a&S,  referring  to  the  subsections  of  1298  and 
to  1299  above  Quoted,  Judge  Freeman  says: 
••It  was  intendea  to  enforce  the  strict  perfor- 
mance of  these  duties  by  fixing  arbitrarily  up- 
on the  company  a  liability  in  case  of  their  neg- 
lect." 

It  is  sufficiently  apparent  from  the  statute 
and  its  construction  by  the  court,  whose  con- 
struction of  it  is  authoritative,  that  the  statute 
Is  penal  in  character,  and  that  the  ordinary 
rules  which  obtain  in  common  law  negligence 
<cases  have  no  application  to  the  defenses  which 
may  be  set  up  to  actions  brought  in  accord- 
ance with  its  provbions.  The  cardinal  princi- 
ple in  negligence  cases  at  common  law  is  that 
no  recovery  can  be  had  unless  the  negligence 
complained  of  causes  the  injury.  As  we  have 
seen,  to  iustify  a  recovery  under  the  statute 
there  need  be  no  causal  relation  whatever  be- 
tween tiie  failure  of  the  company  to  take  the 
ricautions  required  and  the  injury.  A 11  that 
required  is  that  the  injury  be  caused  by  a 
collision  or  accident  happening  at  the  time 
when  the  precautions  should  have  been,  but 
-were  not,  observed.  In  this  construction  of 
the  statute  it  may  be  a  little  difficult  to  under- 
stand how  the  supreme  court  of  Tennessee 
could,  by  reason  of  the  contributory  negligence 
of  the  sufferer,  lo^cally  mitigate  the  damages 
to  be  recovered  by  him  when  the  statute  in 
terms  gives  to  the  person  injured  all  the  dam- 
ages suffered  by  him.  But  the  supreme  court 
of  Tennessee  have  thus  mitigated  the  severity 
of  the  statute  by  construction,  and  it  is  not  for 
us  to  question  the  power  or  proprietv  of  doing 
so.  The  construction  has  prevailed  for  twenty- 
five  years  without  disturbance  by  the  legisla- 
ture, and  is  a  part  of  the  law  uf  the  state  as 
much  as  if  expressly  incorporated  in  the  stat- 
utes.   . 

That  federal  courts  will  always  follow  the 
construction  given  by  the  state  supreme  courts 
to  the  statutes  of  their  respective  states  is  too 
'well  settled  to  need  discussion.  Burgess  v. 
JSeliffman,  107  U.  8.  20,  27  L.  ed.  859;  Bucher 
▼.  Cheshire  R,  Co.  125  U.  8.  555,  81  L.  ed.  795. 
The  last  case  is  a  much  stronger  one  than  the 
one  at  bar.  There  the  ques'ion  was  whether 
a  passenger  upon  a  railroad  could  be  prevented 
from  recovering  damages  for  an  injury  occa- 
aioned  bv  the  negligence  of  the  company  by 
reason  of  the  fact  that  when  injured  be  was 
traveling  in  violation  of  the  Lord's  day  act  of 
Massachusetts.  Under  a  similar  statute  passed 
1)y  the  state  of  Maryland,  the  8upreme  Court 
of  the  United  States,  in  Philadelphia,  W.  d  B. 
B.  Co.  ▼.  Philadelphia  A  H,  de.  O.  Steam  Toie 
Boat  a>.,  64  U.  S.  28  How.  209,  16  L.  ed.  483, 
bad  decided  that  it  was  no  defense,  in  a  suit 
brought  by  the  owners  of  a  vessel  a&rainst  a 
railway  company  for  an  injury  caused  by  col- 
lision with  piles  negligently  left  by  the  railway 
•company  concealed  in  navis:ab1e  waters,  that 
the  injury  occurred  when  the  vessel  was  vio- 
lating the  Sunday  law  of  the  state  of  Mary- 
land. Nevertheless,  in  view  of  the  fact  that 
by  repented  decisious,  and  for  a  number  of 
;yeara,  the  supreme  judicial  court  of  Massachu- 
1M  L.R.A. 


setts  had  held  that  one  receiving  an  injury 
while  eneraged  in  violation  of  the  Lord's  day 
act  could  niaintain  no  action  for  damages  there- 
for, the  Supreme  Court  of  the  United  Sta<es 
held  that  in  administering  the  common  liiw  of 
Massachusetts  with  reference  to  the  effect  of 
the  Lord's  day  act  it  would  follow  those  de- 
cisions, and  reach  a  result  contrary  to  its  own 
opinion  as  expressed  in  the  previous  Maryland 
case.  It  is  to  be  observed  that  the  main  ques- 
tion at  issue  in  the  Buc/ter  Case  was  not  that 
of  the  construction  of  the  Lord's  day  act  of 
Massachusetts,  for  that  needed  no  construction. 
It  merely  imposed  a  penalty  for  traveling  on 
Sunday.  Ttie  question  was  one  of  the  com- 
mon law,  namely,  what  effect  should  it  have 
upon  the  right  of  one  injured  by  the  tort  of 
another  that  the  injured  person  at  the  time  of 
the  injury  was  committing  a  misdemeanor? 
If,  on  such  a  question,  decisions  of  the  state 
courts  become  rules  of  decision  for  the  federal 
courts,  then  clearly  twenty -five  years  of  re- 
peated decisions  by  the  supreme  court  of  Ten- 
nessee as  to  the  effect  of  the  defense  of  con- 
tributory negligence  to  statutory  actions,  based 
on  the  language  of  the  statute  giving  the  right 
of  action,  must  furnish  the  sole  guide  to  fed- 
eral courts  in  hearing  and  deciding  such 
causes.  See  Western  A  A.  R.  Co.  v.  Hoberson 
(decided  by  this  court  at  this  same  session)  61 
Fed.  Rep.  592. 

It  is  quite  true  that  the  use  of  contributorv 
negligence  to  mitigate  the  damages  recoverable 
under  these  statutes  was  probably  adopted  by 
analogy  to  the  somewhat  peculiar  rule  of  the 
Tennessee  courts  in  cases  of  common-law  neg- 
ligence. In  Louisville.  JST.  A  O.  S.  R.  Co. 
V.  Fleming,  14  Lea,  128,  Judge  Cooper  ex- 
plains the  position  of  the  Tennessee  courts  on 
contributory  negligence  as  follows:  "The  in- 
trinsic difficulty  of  the  subject  on  contributory 
negligence  has  led  to  three  distinct  lines  of  de- 
cisions. In  England  and  a  majority  of  the 
states  of  the  Union  the  negligence  of  the  plain- 
tiff which  contributes  to  the  injury  is  held  to 
be  an  absolute  bar  to  the  action.  In  the  states 
of  Illinois  and  Georgia  the  doctrine  of  com- 
parative negligence  has  been  adopted;  that  is, 
if,  on  comparing  the  negligence  of  the  plain- 
tiff with  that  of  the  defendant,  the  former  is 
found  to  be  slight  and  the  latter  gross,  the 
plaintiff  may  recover.  In  this  state  we  hold 
that,  although  the  injured  party  may  contri- 
bute to  the  injury  by  his  own  carelessness  or 
wrongful  conduct,  yet,  if  the  act  or  negligence 
of  the  party  inflicting  the  Injury  was  the  proxi- 
mate cause  of  the  injury,  the  latter  will  be  lia- 
ble in  damages,  the  negligence  or  wrongful 
conduct  of  the  party  injured  beins:  taken  into 
consideration,  by  way  of  mitigation,  in  esti- 
mating: the  damages.  In  other  words,  if  de- 
fendant was  guiltv  of  a  wrong  by  which  plain- 
tiff is  injured,  and  plaintiff  was  also  in  some 
degree  negligent,  or  contributed  to  the  injury, 
it  should  go  In  mitigation  of  damages,  but  can- 
not justify  or  excuse  the  wrong  E'ist  Ten- 
nessee,  V.  d  O,  R.  Co.  v.  Fain,  12  Lea,  85.  At 
the  same  time  we  hold  that  if  a  party,  by  his 
own  gross  negligence,  bring  an  injury  upon 
himself,  or  proximately  contribu'e  to  such  in- 
iury,  he  cannot  recover;  neither  can  he  recover 
m  cases  of  mutual  negligence." 

But  certainly  this  principle  with  reference  to 
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contributory  negligeiioe  which  preyails  In  the 
courtii  of  Tennessee  has  not  been  applied  to  the 
statutes  which  we  are  discussing  as  it  would 
be  applied  to  cases  of  common-law  negligence, 
because,  if  so,  then,  under  the  distinction  re- 
ferred to  by  Judge  Cooper  in  Fleming'  a  Case. 
the  gross  contributory  negligence  of  the  plain- 
tiff, if  the  proximate  cause  of  the  injury,  would 
eniirely  defeat  the  action  under  the  statute. 
This  it  has  been  held  not  to  do,  because  of  the 
Imperative  language  of  the  statute.  We  are 
thus  brought  back  to  the  proposition  that  the 
rule  of  law  in  Tennessee  which  prevents  the 
defense  of  contributory  negligence  from  being 
a  complete  bar  to  the  action  under  the  statute 
grows  out  of  the  language  of  the  statute  itself 
and  the  construction  of  that  language  by  the 
supreme  court  of  Tennessee.  Therefore  it 
follows  that  the  duty  of  the  trial  judge  in  the 
court  below  was  to  follow  the  decisions  of  the 
state  court  with  reference  to  the  defenses  un- 
der this  statute,  and  that  the  gross  negligence 
of  Nason  was  not  a  complete  bar  to  the  action, 
but  should  have  been  considered  by  the  jury 
in  mitigation  of  damages. 

The  supreme  court  of  Tennessee  have  been 
▼ery  stringent  in  requiring  that  trial  judges 
should  instruct  the  jury,  in  cases  under  this 
statute,  that  thev  must  reduce  damages  for 
contributory  negligence.  NaehviUe  d  C,  R. 
Co.  ▼.  Noulin.  1  Lea,  628.  In  this  case,  should 
the  same  facts  appear,  the  court  should  tell  the 
juiy  tliat  on  the  undisputed  facts  the  deceased 


was  guilty  of  gross  contributory  negligence, 
and  that,  if  they  should  And  the  company  had 
sustained  the  burden  of  showing  that  the  bell 
was  ringing  as  the  engine  approached  and 
made  the  crossing,  plaintiff  could  not  recover, 
however  negligent,  in  other  respects,  the  bridge 
company  might  have  been.  The  court  should 
also  say  to  the  jury  that  they  must,  if  they  fiod 
that  the  bell  was  not  ruufc,  reduce  the  damairea 
to  be  awarded  the  plaintiff  by  reason  of  his  in- 
testate's gross  negligence,  and  that,  if  the  Jury 
should  see  fit,  they  may  carry  the  reduction  to 
the  extent  of  making  the  damages  merely  nomi- 
nal. In  several  cases,  the  supreme  court  of 
Tennessee  have  sustained  verdicts  in  suits  un- 
der this  statute,  where  contributory  negligence 
was  shown,  in  sums  which  were  little  more 
than  nominal.  Of  course,  if  Nason's  d<ath 
was  the  result  of  his  own  willful  act,  which 
some  of  the  evidence  tended  to  show,  do  recov- 
ery could  be  had,  under  the  case  of  LouittiUe 
AN.  R.  Co,  V.  Burle,  6  Coldw.  45,  already 
cited,  and  that  question  should  also  be  left  to 
the  jury. 

For  the  reasons  giyen,  the  judgment  of  the 
court  below  ie  reiter»ed  aa  to  theoridge  comwiny^ 
and  a  new  trial  ordered  against  that  defend- 
ant. 

As  already  stated,  ihe  Judgment  infanor  of 
the  Kanaae  City,  Ft.  Scott  d  MempliU  BaO-^ 
road  Company  m  affirmed. 

Rehearing  denied. 
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M«  geetloM  1  and  8  of  chapter  64  of  tlie 
gewlon  Iaws  of  1891*  haTinur  pro- 
Tided*  In  efl!Bet«fhat  fbr  all  clanee  of 
mechanies*  eervaate*  aad  laborers*  eii> 
eeptlni^  those  engrAff^  ^  Harm  or 
domeetie  labor,  a  dajr'e  work  shoald 
not  ezeeed  elf  ht  hours,  and  that,  for  work- 
ing an  J  employ^  over  the  presoribed  time,  the 
employer  should  pay  extra  oompeosation,  la  in- 
ereaalDff,  geometrical  proffresslon.  f  or  the  excess 
over  eiffbt  hours  (the  rate  of  payment  for  the 
ejfftath  hour  belnir  taken  as  the  basis  upon  wblob 
to  reckon  suoli  progression),— He7(l,  that  thene 
provisions  are  unconstitutional— First,  because 
the  dlscrimloation  a«ra1n8t  farm  and  domestic 
laborers  is  special  legislation;  second,  because,  by 
the  act  In  question,  tbe  constitutional  right  of 
parties  to  contract  wltb  .reference  to  oompensa- 
tk>n  for  services  is  denied. 

8.  It  heing  apparent*  from  aa  laspeo- 
tiOB  of  the  entire  aet  In  question*  that 

^Headootes  by  Btan,  a 

KOTB.— For  a  fall  dlscu«don  of  tbe  constitution- 
ality of  statutes  regulating  contracts  between 
master  and  servant,  see  State  v.  Loomis  (Mo.)  21  L. 
B.  A.  7W.  and  fiofe,  and  Com.  y.  Peczy  (Massj  U  L. 
R.  A.  an,  and  note* 
84L.R.A. 


sections  1  and  8  thereof  formed  an  fndne^ 
ment  to  its  passage,  no  part  of  said  act  can  be 
sustained  as  constitutional. 

(Jnne6,18M.) 

ERROR  to  the  District  Court  for  Douelas 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  allowed  by  statute  for  work  dooe  by 
plaiDtiff  for  defendant  after  tbe  hours  which 
constituted  the  statutory  day.    Affirmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Meure.  Mahonejr*  Minahan  A  BrnjUu 
for  plaintiff: 

A  specisl  law  is  such  aa  at  common  law  the 
courts  would  not  notice  unless  it  were  pleaded 
and  proved  like  any  other  fact.  This  law 
therefore  is  not  a  special  one. 

HingU  v.  State,  21  Ind.  84;  Heridia  T.  Ayer^ 
13  Pick.  844. 

If  a  law  is  general  and  uniform  tbroughoai 
the  state,  operating  alike  upon  all  persons  and 
localities  of  a  class,  or  who  are  brought  within 
the  relations  or  circumstances  provided  for.  it 
is  not  objectionable  as  wanting  uniformity  of 
operation. 

StaU  y.  Berha,  30  Neb.  879;  MeAunieh  y. 
Miasiseippi  A  M.  Hitor  R.  Co.  20  Iowa,  888;. 
State  y.  Graham,  16  Neb.  76;  Ooolej,  Const. 
Lim.  $  890. 

A  class  is  a  collection  of  persons  distin- 
guished by  some  common  characteristic  or  d^ 
Cttmstanoe.    In  the  class  provided  for  l^  tlii» 


^f^  niso  'M\  L.  R.  A.  633; 
380. 


37  L.  R.   A.  103;  45  L.  R.  A.  603;  47  L.  R.  A.  62, 


t8M. 


Low  y.  Rkbb  Priivtino  Ca 
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Imw  the  ebaiactertrtic  or  dicumstaDce  wbicb 
distiDguisbes  it  is  (he  working  as  a  mechaDic. 
■ervant,  or  laborer  io  any  kind  ef  work,  ex- 
cepting any  farm  or  domestic  work,  not  as  a 
farmer  or  domestic,  but  in  farm  or  domestic 
work.  It  is  the  character  of  work  in  wbieb 
the  individual  is  engaged  that  determines 
whether  or  not  he  belongs  to  the  class  upon 
which  this  law  operates. 

We  have  a  striking  illustration  of  this  kind 
of  classification  in  the  mechanics'  lien  law, 
which  is  constitutional. 

IkkvU  y.  State,  8  Lea,  876. 

There  is  a  natural  and  positive  distinction 
between  the  t>ody  of  laborers  wbo  follow  the 
avocation  of  farming  and  the  body  of  laborers 
who  follow  the  industrial  avocations. 

The  act  in  question  operates  upon  a  particu- 
lar condition,  and  attaches  to  it  certain  conse- 
quences, and  whenever  that  condition  exists 
the  conaequenoes  follow.  The  condition  here 
is  the  working  as  a  mechanic,  etc. 

Baska  V.  liurUmrton,  80  Iowa,  287;  8Uite  v. 
Schlemmer,  10  L.  K.  A.  18ft,  42  La.  Ann.  1166 
(applies  to  bakers  only);  BaHner  v.  OonndUy, 
118  U.  B.  27,  28  L.  ed.  928  (applies  to  laun- 
dries); Minnemfta  (bSt.  L.  R.  Oo.  ▼.  Beekwith, 
129  U.  B.  26,  82  L.  ed.  585;  BanooekY.  Yaden, 
6  L.  R  A.  576,  121  Ind.  866  (act  applies  to 
miners  only);  Verm&nt  Loan  db  T.  Oo.  v.  Whit- 
hed,  2  N.  Dak.  82;  MeAunieh  ▼.  Mimuippi  A 
Jf.  River  R,  Oo.  eupra. 

The  law  is  uniform. 

PeoiOe  V.  Judge  of  Twdfih  Diet.  17  Oal.  555. 

The  constitution  does  not  prohibit,  under  all 
circumstances,  the  enacting  of  special  laws:  it 
prohibits  it  only  wbere  a  general  law  can  be 
made  applicable.  Could  a  general  law  bare 
been  made  applicable?  If  tbis  be  a  special 
law,  the  legislature  by  passing  it  bas  answered 
the  question  in  the  negative.  Is  that  answer 
reviewable  by  this  court,  or  is  it  final?  The 
authorities  say  it  is  final. 

Wichita  V.  BuTlHgh,  86  Ean.  84;  Qentile  ▼. 
State.  29  Ind.  412;  StaU  v.  Biteheoek,  1  Ean. 
184, 81  Am.  Dec.  508;  Beach  v.  Leahv,  11  Ean. 
27:  Marke  v.  Purdue  Univereity  Tntntees,  87 
Ind.  155;  i^te  v.  Tveker,  46  Ind.  855;  State 
V.  Boone  County  Ct.  50  Mo.  817,  11  Am.  Rep. 
415;  Richman  v.  Muscatine  County  Supn.  4  L. 
R.  A.  45,  77  Iowa,  518. 

The  act  is  not  violative  of  that  provision  of 
the  constitution  wbicb  declares  that  no  penon 
shall  be  deprived  of  his  liberty  or  property 
without  due  process  of  law. 

*'  Due  process  of  law,"  says  Mr.  Oooley  in 
his  work  on  Constitutional  Limitation,  p.  480, 
''means  the  same  as  the  law  of  the  land." 

Courts  do  not  declare  laws  unconstitutional 
because  they  are  unjust,  unrepubUcan,  or  im- 
politic. That  being  so,  what  rule  of  conduct, 
which  courts  can  enforce,  does  tbis  act  vio- 
late? None.  Then  it  restrains  defendant's 
liberty  by  the  lawful  exercise  of  a  lawful 
power. 

Murray  ▼.  Boboken  Land  db  Imp,  Oo,  59  U. 
8.  18  How.  277.  15  L.  ed.  874. 

The  words  "law  of  the  land,"  as  used  orig- 
inally in  the  Maffua  Cbarta  in  reference  to  this 
subject,  are  understood  to  mean  "due  proceas 
of  law,"  that  is  by  indictment  or  preRentment 
of  good  and  lawful  men,  "and  this"  says  Ijord 
Coke,  "is  the  true  sense  and  explanation  of: 
S4L.R  A. 


those  words."  The  better  and  shorter  defini- 
tion of  "due  process  of  law  "  is  that  it  meana 
law  in  its  regular  course  of  administraiioa 
through  courts  of  justice. 

Re  BroenaJian,  Jr,  18  Fed.  Rep.  66;  Rowan. 
V.  StaU,  80  Wis.  146,  11  Am.  Rep.  559;  Ba 
parte  Ah  Fook,  49  Cal.  406;  Weimer  v.  Bun- 
bury,  80  Mich.  210;  Broum  v.  Board  of  Lew^ 
Comn.  50  Miss.  479;  Wurte  v.  Boagland,  114 
U.  8.  606,  29  L.  ed.  229;  Kennard  v.  Louiei- 
ana,  92  U.  8.  480,  28  L.  ed.  478;  McMiUen  v. 
Anderson,  95  U.  S.  87.  24  L.  ed.  885;  Ikivid- 
son  V.  liew  Orleans,  96  U.  8.  105, 24  L.  ed.  620; 
Dent  V.  Weet  Virginia,  129  U.  8.  114,  82  L. 
ed.  62a 

Due  process  of  law  has  reference  only  to  the 
manner  of  proceeding  in  taking  the  property 
or  restraining  the  liberty. 

This  is  a 'Maw  which  hears  before  it  oon> 
demns;  which  proceeds  upon  inquiry  and  ren* 
dera  Judgment  only  after  trial." 

Bawtham  y.  FleciUe,  109  lU.  802, 50  Am.  Rep» 
610. 

'  Does  the  fact  that  the  power  to  contract  ia 
limited  make  the  act  nnconstitutional  ?  Surely 
not. 

The  books  are  full  of  such  laws,  and  they 
are  not  considered  insulting  to  those  who  deem 
it  well  to  avail  themselves  of  their  protection. 

The  law  declares  that  payment  in  part  of 
an  ascertained  debt  shall  not  extinguish  it,  al- 
though the  parties  agree  that  it  shall  do  so. 

Ogborn  v.  Hoffman,  52  Ind.  489;  Smith  y» 
ToUr,  51  Ind.  512;  Market  v.  i^tler,  28  Ind. 
488. 

A  party  will  not  be  allowed  to  contract  to 
waive  the  benefit  of  the  homestead  or  exemp- 
tion laws. 

Maloney  v.  Newton,  86  Ind.  565,  44  Am. 
Rep.  49;  KneettU  v.  Newcomb,  22  N.  Y.  249, 
78  Am.  Dec.  186;  Ourtis  v.  O^Brien,  20  Iowa. 
876,  89  Am.  Dec  548;  Moxley  v.  Ragan,  10 
Bush,  156.  19  Am.  Rep.  61. 

A  debtor  cannot  waive  a  stay  of  execution 
by  contract. 

MeLane  y.  Elmer,  4  Ind.  289;  Devlin  y» 
Wood,  2  Ind.  102. 

By  the  English  law  a  seaman  cannot  by^ 
contract  waive  his  right  to  wages. 

Eay.  8hipmaster  &  8eamen,  626. 

Parties  cannot  by  contract  bind  themselvea' 
in  advance  not  to  resort  to  the  courts  for  the 
redress  of  wrongs. 

Bauer  y.  Sampson  Lodge  K.  ef  P.  102  Ind. 
262;  Dugan  y.  Thomas,  79  Me.  221;  German- 
American  Ins,  Co.  v.  Etherton,  25  I^eb.  508. 

A  contract  providing  that  a  party  shall  not 
remove  a  cause  to  a  federal  court  is  void. 

Borne  Ins.  Go.  ef  New  York  v.  Morse,  87  U. 
8.  20  Wall.  455,  22  L.  ed.  869;  DoyU  v.  Oon-^ 
tinental  Ins.  Oo.  cfNew  York,  94  U.  8.  685, 24 
L.  ed.  148. 

A  party  will  not  be  allowed  to  contract 
without  limitation  that  he  will  not  engage  in 
a  particular  business. 

Taylor  v.  Saurman,  110  Pa.  8. 

A  statute  may  require  parties  to  insert  in  a 
promissory  note  the  words  "given  for  a 
patent." 

Berdie  y.  Reossler.  109  N.  Y.  127;  New  v. 
Walker,  106  Ind.  865,  58  Am.  Rep.  40. 

Priority  in  the  allowance  and  payment  of 
claims  may  be  regulated  by  legislation 
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United  Statei  y.  FUher,  0  17.  S.  2  Cranch, 
«58,  2  L.  ed.  804. 

A  lien  for  miner's  wages  may  be  made 
superior  to  the  royalty  due  to  the  owners  of 
the  mine  from  the  leesees  or  operators. 

Warren  y.  Sohn,  112  Ind.  218. 

A  statute  prohibiting  parties  from  contract- 
ing to  pay  altoraev's  fees  is  constitutional. 

Ohvrehman  y.  Martin,  54  Ind.  880. 

Without  law  as  one  of  its  factors  there  is 
really  no  such  thing  as  a  contract.  The  law 
is  a  silent  but  ruling  factor  in  every  contract 

Long  y.  Straua,  107  Ind.  94,  67  Am.  Rep. 
S7;  Delaware  <b  H,  Canal  Co,  y.  Pennsylvania 
Coal  Co.  75  U.  8.  8  Wall.  276,  19  L.  ed.  849. 

This  act  iis  within  the  police  power  of  the 
«tate. 

Kantai  Pac  R  Co.  y.  Mower,  16  Ean.  576; 
Oooley,  Const.  Lim.  572. 

Its  purpose  is  to  giye  employment  to  the 
idle  and  food  to  the  hungry  by  reducing  the 
hours  which  the  laborer  may  work  in  the  day 
to  ei^ht,  and  thus  increase  the  demand  for 
laborers. 

Its  aim  is  to  preyent  one  class  of  citizens 
from  depriying  the  other  of  the  opportunity  to 
€am  a  living;  to  so  regulate  the  conduct  of 
the  employer  that  the  laborer  may  have  a  fair 
ahare  of  the  wealth  which  he  produces:  and 
to  give  to  the  laborer  an  opportunity  to  attend 
to  the  education  of  his  children;  to  cultivate 
his  own  moral  and  intellectual  faculties,  and 
thus  serve  the  public  good. 

The  artisan  who  is  demanding  at  this  time 
an  eight  hour's  day  in  the  building  trades  is 
aimply  striving  to  recover  what  his  ancestry 
worked  for  four  or  five  centuries  ago. 

Six  Centuries  of  Work  &  Wages,  Kogers,  M. 
P.  pp.  642,  543;  William  Roscher,  Leipzig, 
Principles  of  Political  Economy,  pp.  78-76. 

The  vast  majority  of  all  wage  laborers  haye 
little  or  no  accumulations. 

They  are,  therefore,  unable  to  stand  out 
egainst  the  employers  and  make  terms  for 
their  services,  or  to  seek  a  better  market  for 
their  labor  in  another  town  or  city,  but  must 
accept  the  first  offer  for  employment  however 
meager  the  conipensation. 

Francis  A.  Walker,  Yale  College,  Wage 
•Question,  pp.  296, 297;  Tied eman,  Pol.  Powers, 
§_178;  Smith,  Wealth  of  Nations,  pp.  60,  61; 
Ward,  Workman  &  Wages,  p.  224. 

Shorter  hours  enable  the  ^workman  to  put 
more  energy  into  his  work. 

Schoenbof,  Industrial  Situation, pp.  127, 128. 

The  subjects  and  objects  of  this  act  come 
clearly  within  Judge  Brewer's  definition  of 
the  police  power,  and  the  principle  decided  in 
the  so-called  oleomargarine  cases  is  applica- 
ble to  the  case  at  the  bar. 

Powai  V.  Com,  114  Pa.  265.  60  Am.  Rep. 
850;  Powell  y.  Pennsylvania,  127  U.  S.  678,  82 
L.  ed.  258. 

The  legislature,  then,  has  the  power  to  re- 
strain the  doing  of  this  or  that  act  if,  in  its 
opinion,  the  public  weal  demands  it. 

8tate  y.  Moore,  104  N.  C.  714;  Alexander  y. 
Archer,  21  Ney.  22;  MohU  v.  Tschireh,  68 
Oal.  882;  MvgUr  v.  Kansas,  128  U.  S.  623,  81 
L.  ed.  205:  Stafe  v.  Sehlemmer,  10  L.  R.  A.  185, 
42  La.  Ann.  1166;  Singer  v.  State,  8  L.  R  A. 
651,  72  Md.  464;  Territory  y.  Ah  Lim,  9  L. 
R.  A.  896, 1  Wash.  166;  StaU  y.  Addington, 
:S4Ii.K  A. 


77  Mo.  110;  Stats  y.  MarthaU,  1  L.  R  A.  51, 
64  N.  H.  649;  Be  Brosnahan,  Jr.,  18  Fed.  Rep. 
66:  Butler  y#  Chambers,  86  Minn.  69. 

There  is  no  distinction  between  the  law 
which  fixes  the  price  which  a  man  shall  cbaige 
for  the  use  of  his  money,  and  the  law  which 
puts  a  price  on  his  labor. 

Messenger  y.  StaU,  25  Neb.  676:  DomuU  w. 
State,  48  Miss.  661,  12  Am.  Rep.  376. 

This  law  may  be  put  on  the  doctrine  laid 
down  in  the  case  of  Munn  y.  Elinois,  M  U. 
S.  113,  24  L.  ed.  77,  and  this  brings  U  withio 
the  police  power. 

Jsash  y.  Pa^,  80  Ky.  689,  44  Am.  Rep. 
490;  Munn  y.  PeapU,  69  111.  80;  HoekeU  y. 
State,  106  Ind.  260.  66  Am.  Rep.  201;  Davie 
y.  StaU,  68  Ala.  68;  People  y.  Budd,  6  L.  R 
A.  569.  117  N.  Y.  1. 

Messrs.  Ambrose  A  Duffle*  for  defendant 
in  error: 

When  a  law  operates  differently  upon  each 
of  two  citizens  engaged  in  the  same  business 
and  occupying  the  same  position,  that  law  is 
open  to  the  obiection  of  being  special  and  class 
legislation,  and  falls  under  the  constitutional 
inhibition  found  in  section  16  of  article  8  of 
our  Constitution. 

Deppe  y.  Chicago,  B.  L  db  P.  R.  Cd.  Z6 
Iowa,  52;  Foxworthy  v.  Hastings,  23  Neb.  772. 

Every  one  has  the  right  to  demand  that  he 
be  governed  by  general  rules,  and  a  special 
statute  that  singles  his  case  out  as  one  to  be 
regulated  by  a  different  law  from  that  which 
applies  in  all  similar  cases,  would  not  be 
legitimate  legislation,  but  an  arbitrary  man- 
date, unrecognized  in  free  government. 

Cooley ,  Const.  Lim.  p.  891;  Wally  y.  Ka^ 
nedy,  2Terg.  564,  24  Am. 'Dec.  611:  Durham 
v.  Lewiston,  4  Me.  140;  Lewis  y.  WM,  3  Me; 
826;  Bolden  y.  James,  11  Mass.  896,  6  Am. 
Dec^  174:  Picquet,  Appeliant.  6  Pick.  65;  Budd 
y.  Slate,S  Kumph,  483,  39  Am.  Dec.  189. 

In  1886  the  Pennsylvania  legislature  passed 
an  act  in  relation  to  laborers,  and  making 
eight  hours  of  labor  between  the  rising  and 
setting  of  the  sun  a  legal  day's  work,  where 
there  is  no  contract  or  agreement  to  the  con- 
trary. 

The  yalidity  of  this  act  was  denied  in  the 
case  of  Oodeharles  y.  Wigeman,  118  P&.  431. 

We  do  not  believe  a  statute  of  the  kind  un- 
der consideration  can  be  sustained  even  in  a 
state  whose  constitution  does  not  prohibit  clsss 
or  special  legislation. 

Durkee  y.  JanesviUe,  28  Wis.  464,  9  Am. 
Rep.  500;  Colder  y.  BuU,  3  (J.  8.  8  Dall.  887, 
1  L.  ed.  648:  ITeteher  y.  PbcM,  10  U.  &  6 
Cranch,  143,  3  L.  ed.  180. 

The  clause  "law  of  the  land"  is  held  to  mean 
a  general  public  law.  equally  binding  on  eveiy 
mem  ber  of  the  community. 

WaUy  y.  Kennedy,  supra;  Bank  ef'the  Stats 
V.  Cooper,  2  Yerg.  699. 

The  rights  of  eyery  individual  must  stand  or 
fall  by  the  same  general  law  that  governs 
every  other  member  of  the  body  politic  in  the 
land,  under  similar  circumstances,  and  there- 
fore a  partial  law  which  proposes  to  affect  or 
destroy  the  rights  of  particular  persons,  or  a 
particular  class  of  persons,  is  not  the  law  of 
the  land. 

Atchison  d  N.  B.  €».  Y.  Baty,  6  Nek  87* 
29Am.  Rep.  866. 
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Statutes  of  this  character.  If  not  similar  to 
<he  one  in  question,  at  least  inyolvtnr  the  same 
constitutional  questions  and  principles  have 
been  held  unconstitutional . 

PleopU  y.  OiUaon,  100  N.  Y.  880;  Butehen 
Union  8.  H.  cfe  L.  8,  L,  Co.  ▼.  Orfcent  City  L. 
A  L,  A  8.  n.  Co.  Ill  U.  8.  747.  28  L.  ed.  685; 
Re  Jacobs,  08  N.  Y.  08,  50  Am.  Rep.  686;  Mil- 
ieu V.  PerypU,  117  111.  204.  57  Am.  Rep.  860; 
8iaU  V.  QoodvDiU  (W.  Va.)  6  L.  R.  A.  621, 
mskd  cases  cited  in  the  noia. 


Rjran*  C,  filed  the  following  opinion: 

In  the  district  court  of  Douglas  county, 
plaintiff  in  error  filed  his  petition,  wherein 
were  stated  three  causes  of  action.  Of  these, 
the  third  cannot  be  reviewed,  for  the  reason 
that  there  was  no  motion  for  a  new  trial  filed 
or  passed  upon,  in  respect  to  it.  The  stipula- 
tion waiving  the  motion  for  a  new  trial,  and 
•consenting  that  the  action  in  this  court  should 
\)e  treated  as  if  such  motion  had  actually  been 
tiled  and  ruled  upon  in  the  district  court,  ignores 
-the  consideration  that  is  due  to  the  trial  court, 
where  the  motion  in  question  should  have  been 
•duly  passed  upon,  that  whatever  errors  were 
presented  thereby  might  be  corrected.  The 
consideration  of  this  case,  for  the  reason  just 
Indicated,  will  therefore  be  confined  to  the  first 
And  second  causes  of  action  stated  in  the  peti- 
tion. After  alleging  that  the  defendant  was  a 
corporation  doing  business  in  the  city  of  Oma- 
lia,  the  averments  of  plaintiff  in  his  petition 
-were  as  follows: 

''Further  complaining,  plaintiff  states  for 
bis  first  cause  of  action  ibat  on  the  10th  day 
•of  August.  1801,  he  contracted  with  the  de- 
fendant to  work  for  it,  as  a  printer,  for  thirty 
cents  per  hour;  that,  pursuant  to  said  con- 
tract, be  entered  the  employment  of  said  de- 
fendant: and  that,  onsaidlOth  day  of  August, 
fiaid  defendant  worked  this  plaintiff  eleven 
bours.  Said  defendant  thereby  became  in- 
debted to  this  plaintiff  in  the  sum  of  $6.60; 
that  is  to  say,  $2.40  for  the  first  eight  hours 
-worked,  siity  cents  for  the  ninth  hour  worked, 
•one  dollar  and  twenty  cents  for  the  tenth  hour 
MTorked,  and  two  dollars  and  forty  cents  for 
the  eleventh  hour  worked.  Of  said  sum  thus 
•due,  defendant  has  paid  plaintiff  three  dollars, 
«iid  no  more. 

''For  a  second  cause  of  action,  plaintiff  states: 
That  on  the  8th  day  of  August,  1801,  he,  at  the 
request  of  the  defendant,  entered  into  a  con- 
tract with  the  said  defendant,  which  contract 
was  in  the  words  and  figures  following,  viz.: 
'To  all  erop1oy6s  of  Rees  Printing  Co.:  From 
and  including  August  1st,  1801,  all  employes 
of  this  company  will  be  employed  and  paid  by 
the  hour  for  the  number  of  hours  they  work, 
at  the  same  rate  of  wages  now  paid,  and  not 
by  the  day.  Any  employ^  who  is  willing  to 
work  the  same  number  of  hours  as  heretofore 
at  the  rate  of  wages  heretofore  paid  him  will 
report  in  writing  at  once  to  the  undersigned. 
July  80th,  1801.  Rees  Printing  Co. 
^  "  'Receipt  of  the  above  rule  and  regulation  is 
tiereby  acknowledged.  I  am  willing  to  con- 
tinue in  the  service  of  the  company  subject  to 
the  same.  August  8. 1891. 

Charles  G.Low.' 

'That  the  rate  of  compensation  or  wages 
:agrc«d  upon  between  the  plaintiff  and  detend- 
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ant,  and  paid  to  the  plaintiff  by  said  defend- 
ant, prior  to  entering  into  said  contract,  was 
$8  per  day  for  each  day  worked  by  plaintiff, 
which  day  consisted  of  ten  hours.  That  on 
said  8th  day  of  Auinist,  1801.  the  defendant 
worked  this  plaintiff  ten  hours,  and  thereby 
became  indebted  to  him  in  the  sum  of  $4.20; 
that  is  to  say,  (2.40  for  the  first  eight  hours, 
sixty  cents  for  the  ninth  hour,  and  one  dollar 
and  twenty  cents  for  the  tenth  hour  worked. 
Of  said  sums  thus  due  to  the  plaintiff,  defend- 
ant has  paid  $3.00,  and  no  more." 

A  demurrer  was  filed  to  the  above  causes  of 
action  on  the  grounds  following:  'VI)  The 
said  petition  does  not  state  facts  constituting  a 
cause  of  action  against  the  defendant,  nor  does 
any  of  the  counts  thereof  state  facts  constitut- 
ing a  cause  of  action  in  plaintiff's  favor  against 
the  defendant.  (2)  Chapter  54  of  the  Acts  of 
the  22d  Session  of  the  Legislature  of  Nebraska, 
under  the  provisions  of  which  this  action  was 
brought,  and  by  virtue  of  which  plaintiff  must 
recover  if  at  all,  is  unconstitutional  and  void, 
aud  in  contravention  of  the  constitution  of 
Nebraska  and  of  the  United  States,  (a)  U 
seeks  to  take  away  and  limit  the  right  of  the 
citizen  to  enter  into  contracts  relating  to  legal 
and  lawful  business;  (b)  it  seeks  to  abridge  the 
rights  of  the  people  in  disposing  of  their  law* 
f  ul  property,  and  the  purchase  of  the  same;  (c) 
it  is  special  and  class  legislation,  and  an  at- 
tempt on  the  part  of  the  legislature  to  grant 
special  immunities  and  privileges  to  certain 
emplo)  6s  and  employers;  (d)  the  statute,  while 
intended  to  be  general  in  its  operation,  excepts 
certain  of  our  citizens  from  its  provisions;  (e> 
it  seeks  to  abridge  the  privilesses  of  certain  of 
our  citizens,  and  deprive  them  of  their  prop- 
erty without  due  process  of  law,  and  denies 
to  certain  of  our  citizens  equal  protection  of 
the  law,  and  is  therefore  In  conflict  with  sec- 
tions t  and  8  of  article  1  of  the  Constitution  of 
Nebraska,  and  section  1  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States.  (8)  Said  act  is  broader  than  the  title,  in 
so  far  as  it  provides  for  a  penalty  for  violation 
thereof,  and  seeks  to  fix  the  compensation  of  the 
employ^;  and  to  that  extent  the  provisions  of  the 
act  are  in  conflict  with  section  11,  article  8,  of 
the  Constitution  of  this  state.  (4)  Said  act  is 
in  conflict  with  section  6,  article  8,  of  the  Con- 
stitution of  Nebraska,  in  that  it  seeks  to  give 
to  the  employ^  a  part. of  the  penalty  provided 
for  its  violation." 

This  demurrer  was  argued  In  the  aforesaid 
district  court,  Judga  Wakely,  Doane,  and 
Davis  presiding,  by  whom,  upon  due  consider* 
ation,  it  was  sustained,  as  to  said  first  and 
second  causes  of  action.  Thereupon,  the 
plaintiff  electing  to  stand  on  said  two  causes  of 
action,  and  refusing  to  further  plead.  Judg- 
ment was  thereupon  rendered  in  favor  of  the 
defendant.  By  petition  in  error,  plaintiff  has 
duly  presented  for  review  by  this  court  Uie 
same  questions  passed  on  in  the  district  courU 

Chapter  54,  specially  described  in,  and 
against  which  the  demurrer  was  directed,  is 


in  the  following  language: 

"Be  it  enacted  by  the  legislature  of  the  state 
of  Nebraska: 

"Section  1.  That  eighthours  shall  constitute 
a  legal  day's  work  for  all  classes  of  mechanics, 
servants  and  laborers,  throughout  the  state  of 
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Nebreska.  excepting  those  engaged  in  farm  and 
domestic  labor. 

"Sec.  2.  Any  officer  or  officers,  agent  or 
agents  in  the  state  of  Nebraska,  or  any  mu- 
nicipality therein  who  shall  openly  violate  or 
otherwise  evade  the  provisions  of  this  act, 
shall  be  deemed  guilty  of  malfeasance  in  of- 
fice and  be  supplanted  or  removed  by  the 
governor  or  head  of  the  department  to  which 
laid  officer  is  attached. 

"Sec.  8.  Any  employer  or  corporation  work- 
ing their  employes  over  the  time  specified  in 
this  act  shall  pay  as  extra  compensation,  double 
the  amount  per  hour  as  paid  for  previous  hour. 

"Sec.  4.  Any  party  or  parties  contracting 
•mith  the  state  of  Nebraska,  or  any  such  cor- 
poration or  private  employer  who  shall  fail  to 
comply  with  or  secretly  evade  the  provisions 
hereof  by  exacting  or  recjuiring  more  hours  of 
labor  for  the  compensation  agreed  to  be  paid 
per  day  than  is  herein  fixed  or  provided  for, 
uall  on  conviction  thereof  be  deemed  guilty 
of  a  misdemeanor  and  be  punished  by  a  fine  of 
not  less  than  one  hundred  ($100)  dollars  nor 
more  than  one  thousand  ($1000)  dollars." 

The  constitutional  provisions  with  which  it 
is  claimed  the  above  act  is  in  conflict  are: 
First,  the  closing  sentence  of  section  15,  art. 
8,  that  "in  all  cases  where  a  general  law  can 
be  made  applicable  no  special  law  shall  be  en- 
acted;" second,  the  third  section  of  the  bill  of 
rights,  that  "no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law."  it  is  also  urged  against  the  act  that 
it  is  void  as  an  attempt  by  the  legislature  to 
prevent  persons  legally  competent toenter  into 
contracts  lo  make  their  own  contracts.  In  the 
present  controversy  there  is  necessarily  in  vol- 
Ted  the  validity  of  the  entire  act;  for,  although 
only  the  first  and  third  sections  are  directly 
attacked,  yet  it  is  apparent,  from  an  inspection 
of  the  act  as  a  whole,  that  these  two  sections 
formed  an  inducement  to  its  passage.  The  act 
must  therefore  stand  or  fall  as  an  entirety. 
TrumbUv.  Trvmhle,  87  Neb.  840. 

There  seems  to  have  been  an  oversight  as  to 
thfe  first  cause  of  action,  for  the  averments 
therein  were,  in  substance,  that  there  was  a 
contract  of  employment  at  the  rate  of  80  cents 
per  hour;  that  the  plaintiff  was,  by  the  defend- 
ant, worked  eleven  hours,  and  had  received 
payment  to  the  amount  of  but  $8, — that  is,  for 
ten  hours  work  at  the  rate  stipulated.  On  the 
face  of  the  petition  there  was  therefore  unpaid 
80  cents  upon  the  first  cause  of  action.  This 
has  not  been  insisted  upon  in  argument,  how- 
ever,, and  will  therefore  receive  no  further 
attention. 

The  second  cause  of  action  avers  that  there 
was  a  written  agreement  between  the  parties 
that  after  August  1,  1801,  employment  should 
be  by  the  hour,  at  the  rate  of  18  for  ten  hours' 
work;  that  is  to  say,  plaintiff  was  to  receive  80 
cents  per  hour,  but  he  agreed  to  work  each  day 
ten  hours.  It  is  alleged  that  on  August  8, 1891. 
plaintiff  had  worked  ten  hours  and  had  been 
paid  therefor  $8.  According  to  the  terms  of 
the  agreement  l)etween  the  parties,  the  plain- 
tiff, by  the  payment  of  $8  had  received  all 
that  was  his  due.  By  virtue  of  the  provisions 
of  section  8  of  the  Act  under  consideration,  it 
is  insiRfed  however,  that,  for  the  ninth  hour 
plaintiff  is  Mill  entitled  to  receive  80  cents,  and 
S4  L.K  A. 


for  the  tenth  hour  he  is  yet  entitled  to  Moenta. 
This  clearly  preaenu  the  queation  whether  » 
contract  fairly  entered  into,  and  in  oompiianoe' 
with  which  both  parties  have  acted  to  the  f  ul) 
discharge  of  their  obligations  thereunder.  mus4 
be  deemed  modified  by  the  existing  provisoDS. 
of  the  statute,  irrespective  of  the  intention  of 
the  parties,  as  expressed  in  their  contract. 
Until  a  comparatively  recent  period,  it  would 
have  been  quite  difficult  to  find  adjudications- 
pertinent  to  the  legal  propositions  involved. 
For  some  reason,  not  necessary  to  consider, 
there  has,  in  modem  times,  arisen  a  sentiment 
favorable  to  paternalism  in  matters  of  legis- 
lation.   The  outgrowth  of  this  sentiment  ha» 
been  legislation  for  the  regulation  of  the  media 
of  pavment,  the  manner  in  which  products- 
shall  be  measured  or  weighed  when  compen- 
sation depends  upon  measure  or  weight;  tbe- 
hours  of  labor;  and  other  kindred  subjects. 
In  each  instance  the  statutorv  provision  is 
necessarily  a  restriction  of  the  right  to  regulate 
relations  and  duties  by  contract.    To  the  fact 
that  these  attempts  have  recently  been  so  fre- 
quently made,  we  are  indebted  for  a  number  of 
well-considered  adjudications  bearing  upon  the- 
questions  now  presented  for  our  determination, 
while  there  has  not  been  an  entire  unanimity, 
the  decided  weight  as  well  as  the  number  of 
authorities    are    coincident  with  tfaoeefron^ 
which   quotations   will   hereafter  l)e  made. 
That  these  quotations  are  freely  made  requires^ 
no  other  apology  than  that  the  cases  quoted 
from  are  so  ably  and  carefully  consider^i  that 
to  them  we  should  be  hopeless  to  make  any 
additions  or  improvement  oy  the  most  carefur 
research  of  which  we  are  capable.    The  three- 
several  objections  to  the  act  under  considera- 
tion will  be  taken  up  in  the  order  of  their 
statement;  and  considered  rather  in  the  liirbt 
of  authority,  than  in  that  of  original  reasoning 
or  research. 

1.  The  first  section  of  the  statute  nnder  con- 
sideration provided  what  number  of  hours- 
shall  constitute  a  legal  day's  work  for  all 
classes  of  laborers,  except  those  engaged  in 
farm  or  domestic  labor.  The  argument  made- 
in  favor  of  the  net^8sity  that,  each  day.  the 
excess  over  eight  hours  should  be  devoted  to> 
rest,  recreation,  and  mental  improvement, 
loses  much  of  its  force  when  these  very  desir- 
able benefits  are,  by  the  statute  itself,  restricted 
to  certain  defined  classes  of  laborers,  no  one  of 
which,  independently  of  the  statute,  devotes 
so  many  hours  to  labor  as  do  the  classes  denied- 
the  protection  of  the  statute.  Legislation  of 
this  kind  is  always  fraught  with  dantrer. 
Hence  arose  the  prohibition  of  special  legis- 
lation, when  avoidable,  which  is  found  in  our 
constitution.  In  8taU  v.  Loomis,  116  Mo.  307. 
21  L.  R.  A.  789.  we  find  an  opinion  of  the- 
supreme  court  of  Missouri  (one  judge  alone 
dissent  in  8:),  of  which  the  svllabus  is  as  fol- 
lows: *'Rev.  Stat.  1889.  g§  7068, 7060,  making 
it  unlawful  for  any  corporation,  person,  or 
firm  engaged  in  manufacturing  or  mining  ta 
issue,  for  the  payment  of  wages,  any  order, 
check,  or  other  token  of  indebtedness,  payable 
otherwise  than  in  lawful  money,  unless  the 
same  is  negotiated  and  redeemable  at  its  face 
value,  in  cash  or  in  goods,  at  the  option  of  the 
holder,  at  the  store  or  other  place  of  business- 
of  the  corporation,  person,  or  firm  without 
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placing  similar  restrictions  on  others  employ- 
ing labor,  are  uncoDStitutional,  as  class  jegis- 
latioo."    In  the  majority  opinion  which  was 
filed  March  25, 1898,  class  legislation  is  ably 
discussed  in  the  following  language:    '^There 
la  DO  doubt  but  that  many  of  our  legislative 
euactments  operate  on  classes  of  individuals 
only,  and  they  are  not  invalid  because  they  so 
operate,  so  long  aa  the  classification  is  reason- 
able, and  not  arbitrary.    Thus,  it  is  perfectly 
competent   to   legislate   concerning   married 
women,  minors,  insane  persons,  bankers,  com- 
men  <^arriers,  and  the  like;  and  the  power  of 
the  legislature  to  prescribe  police  regulations 
applicable   to   localities  and  classes  is  very 
great,  because  such  laws  are  designed  to  pro- 
tect  property,  and   the  safetv,  Bf^altb.  and 
morals  of  the  citizen.    But  classification  for 
legislative  purposes  must  have  some  reasonable 
basis  upon  which  to  stand.    It  must  be  evident 
that  differences  which  would  serve  for  a  classi- 
fication for  some  purposes  furnish  no  reason 
whatever  for  a  classification   for  legislative 
purposes.    The  differences  which  will  support 
class  legislation  must  be  such  as,  in  the  nature 
of  things,  furnish  a  reasonable  basis  for  sep- 
arate laws  and  regulations.    Thus,  the  legis- 
lature may  fix  the  age  at  which  persons  may 
be  deemea  competent  to  contract  for  them- 
aelves;  but  no  one  will  claim  that  competency 
to  contract   can  be   made   to   depend    upon 
stature,  or  color  of  the  hair.    Such  a  clarifi- 
cation for  such  a  purpose  would  be  arbitrary, 
and  a  piece  of  legislative  despotism,  and  there- 
fore not  the  law  of  the  land.    When  speaking 
upon  this  subject  Jvdge  Cooley  says:     *The 
doubt  might  also  arise  whether  a  regulation 
made  for  any  one  class  of  citizens,  entirely 
arbitrary  in  its  character,  and  restricting  the 
rights  and  privileges  and  legal  capacity  in  a 
manner  before  unknown  to  the  law,  could  be 
sustained,    notwithstanding    its    generality. 
Distinctions  in  these  respects  must  rest  upon 
some  reason  upon  which  they  can  be  defended, 
like  the  want  of  capacity  in  infants  and  insane 
persons;  and  if  the  legislature  should  undertake 
to  provide  that  persons  following  some  specified 
lawful  trade  or  employment  should  not  have 
capacity  to  make  contracts,  or  to  build  such 
bouses  aa  others  were  allowed  to  erect,  or  in  any 
other  way  to  make  use  of  their  property  as  was 
permissible  to  others,  it  can  scarcely  be  doubted 
that  the  act  would  transcend  the  due  bounds 
of  legislative  power,  even  though  no  express 
constitutional  provision  could  be  pointed  out 
with  which  it  would  come  in  conflict.    To 
forbid  an  individual  or  class  the  right  to  the 
acquisition  or  enjovment  of  property  in  such 
manner  as  should  be  permitted  to  the  com- 
munity at  lar^  would  be  to  deprive  them  of 
liberty  in  particulars  of  primary  importance  to 
their  pursuit  of  happiness;  and  those  who  shall 
claim  the  right  to  do  so  should  be  able  to  show 
specific  authority  to  do  so,  instead  of  calling 
upon  others  to  show  bow  and  where  the  au- 
thority is  negatived.'     Coo1ev,0onst.  Lim.  6th 
ed.  4fii4.  There  can  be  no  doubt  that  the  legisla- 
ture may  regulate  the  business  of  mining  and 
manufacturing  so  as  to  secure  the  health  and 
safety  of  the  employes,  but  that  is  not  the 
scope  of  the  second  section  of  the  statute  now 
in  question.    They  single  out   those  persons 
who  are  engaged  in  carrying  on  the  pursuits 
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of  mining  and  manufacturing,  and  say  to  such 
persons:    'You  cannot  contract  for  Inbor  pay- 
able alone  in  goods,  wares,  and  merchandise. 
The  farmer,  the  merchant,  the  builder  and  the 
numerous  contractors,  employing   thousands 
of  men,  may  make  such  contracts,  but  you 
cannot.'    They  say  to  the  mining  and  manu- 
facturing employes:    'Though  or  full  age,  and 
competent  to  contract,  still  you  shall  not  have 
the  power  to  sell  your  la6or  for  meat  and 
clothing  alone,  as  others  may.'    It  will  not  do 
to  say  these  sections  simply  regulate  payment 
of  wages,  for  that  is  not  their  purpose.    They 
undertake  to  deny  to.  the  persons  engaged  in 
the  two  designated  pursuits  the  right  to' make 
and  enforce  the  most  ordinary  and  every  day 
contracts, ^a  ri^rht  accorded  to  all  other  per- 
sons.   This  denial  of  the  right  to  contract  is 
based  upon  a  classification  which  is  purely 
arbitrary,  because  the  ground  of  the  classifica- 
tion has  no  relation  whatever  to  the  natural 
capacity  of  persons  to  contract"    After  the 
above  expression  of  its  views,  the  supreme 
court  of  Missouri   reviewed   the   authorities 
bearing  upon  the  question  discussed.    This  re- 
view we  shall  quote,  because  therein  is  con- 
tained a  condensed  statement  of  the  purport  of 
numerous  decisions  which  tend  to  enlighten 
the  subject  under  discussion.    The  language 
in  which  this  review  was  made  is  as  foUows: 
"The  supreme  judicial  court  of  Massachusetts 
had  under  conrideration  in  Com,  y.  Bnry,  155 
Mass.  117.  14  L.  R  A.  825,  a  stetute  which 
provides  that  'no  employer  shall  impose  a  fine 
upon,  or  withhold  the  wages,  or  any  part  of 
the  wages,  of  an  employ^  engaged  at  weaving, 
for  imperfections  which  may  arise  during  the 
process  of  weaving.'    Stat.  1891,  chap.  125, 
%\.    It  was  held  that,  if  the  act  went  no  fur- 
ther than  to  forbid  the  imposition  of  a  fine  for 
imperfect  work,  it  might   be  sustained,  but 
that  the  attempt  to  make  inferior  work  answer 
a  contract  for  good  work  presented  a  different 
question;  that  the  right  to  acquire,  possess, 
and  protect  property  includes  the  right  to  make 
reasonable  contracts,  which  shall  1m  under  the 
protection  of  the  courts.    Bays  the  court:    'If 
it  [the  statute]  be  held  to  forbid  the  making 
of  such  contracts,  and  to  permit   hiring  of 
weavers  only  upon  terms  that  prompt  payment 
shall  be  made  of  the  price  for  good  work, 
however  badly  their  work  may  be  done,  and 
that  the  remedy  of  the  eniplover  for  their  de- 
relictions shall  be  only  by  suits  against  them 
for  damages,  it  is  an  interferenre  with   the 
right  to  make  reasonable  and  proper  contracts 
in  conducting  a  legitimate  business,  which  the 
constitution  guarantees  to  every  one  when  it 
declares  that  ne  has  a  natural,  inalienable  rii^ht 
of  acquiring,  possessing,  and  protecting  prop> 
erty.     Oodeharles  v.  Wigeman,  118  Pa.  481, 
was  an  action  brought  bv  Wigeman  to  recover 
wages  as  a  puddler.    Plea  of  payment,  etc. 
During  the  time  of  his  employment,  the  plain- 
tiff asked  for  and  received  orders  from  defend- 
ants, on  different  parties,  for  coal  and  other 
articles,  which  orders  were  honored  by  the 
parties  on  whom  drawn,  and  the  defendants 
paid  them.    It  seems  an  act  of  the  legislature 
made  all  orders  given  by  employers  engaged 
in  the  business   of   manufacturing,  to  their 
workmen,  payable  in  goods,  or  anything  but 
money,  void.    Speaking  of  these  sections  of 


708 


NBBBA8KA  BUFBEMB  COUBT. 


Jmra. 


the  act.  the  court  said:  'They  are  utterly  un- 
constitutional and  void,  inasmuch  as  by  them 
an  attempt  has  been  made  by  the  legislature  to 
do  what  in  this  country  cannot  be  done;  that 
is,  prevent  persons  who  are  sui  jvru  from 
making  tbeir  own  contracts.  The  act  is  an 
inTringemcnt  alike  of  the  right  of  the  employer 
and  the  employe.  He  may  sell  his  labor  for 
what  he  thinks  best, — whether  money  or  goods, 
— just  as  his  employer  may  sell  his  iron  or 
coal;  and  any  and  every  law  that  proposes  to 
prevent  him  from  so  doing  is  an  infringement 
of  his  constitutional  privileges,  and  conse- 
quently vicious  and  void.'  In  State  v.  Ooodmll, 
88  W.  Va.  179, 6  L.  R.  A.  621,  a  statute  of  that 
state  prohibited  persons  engaged  in  mining  and 
manufacturing  from  issuing  orders  in  payment 
for  labor,  except  as  such  should  be  made  pay- 
able in  money.  It  made  a  violation  of  its 
provisions  a  misdemeanor.  The  constitution 
of  that  state  declares  that  all  men  have  certain 
inherent  rights;  that  is  to  say,  'the  enjoyment 
of  life  and  liberty,  with  the  means  of  acquir- 
ing and  possessing  property,  and  of  pursuing 
and  obtaining  happiness  and  safety.'  The 
statute  was  held  unconstitutional  after  a  full 
consideration.  Says  the  court:  'The  right  to 
use,  buy,  and  sell  property,  and  contract  in 
respect  thereof,  including  contracts  for  labor, 
which  is,  as  we  have  seen,  property,  is  pro- 
tected by  the  constitution.'  The  scope  of  the 
opinion  is  well  summarized  in  the  headnof e, 
in  these  words:  *It  is  not  competent  for  the 
legislature,  under  the  constitution,  to  single 
out  owners  and  operators  of  mines,  and  man- 
ufacturers of  every  kind,  and  provide  that 
they  shall  bear  buraens  not  imposed  upon  the 
owners  of  other  property,  or  employers  of 
labor,  and  prohibit  them  'from  making  con- 
tracts whidi  it  is  competent  for  owners  of 
property  or  emplovers  of  labor  to  make.'  And 
this  ruling  was  followed  and  approved  in  Stats 
V.  Fire  Creek  Coal  d  Coke  Co,  88  W.  Va.  188, 
6  L.  R.  A.  860.  The  statute  brought  in  ques- 
tion in  MOieU  ▼.  People,  117  111.  204,  67  Am. 
Rep.  869,  required  all  coal  produced  in  the 
state  to  be  weighed  on  scales  to  be  furnished 
by  the  mine  owners,  and  subjected  the  mine 
owners  to  fine  or  imprisonment  for  a  failure  to 
comply  with  its  provisions.  By  another  sec- 
tion [Act  June  29,  1886,  §  2],  it  was  provided 
that  'all  contracts  for  the  mining  of  coal  in 
which  the  weighing  of  coal  as  provided  in  this 
act  shall  be  dispensed  with,  shall  be  null  and 
Toid.'  It  was  held  that  the  mii)e  owners  could 
not  be  compelled  to  make  a  contract  for  min- 
ing coal,  so  as  to  be  regulated  by  weight,  and 
that  they  could  not  be  compelled  to  keep  and 
use  scales  for  such  purposes,  save  when  they 
saw  fit  to  make  contracts  for  miniog  on  the 
basis  of  weight  The  law  was  considered  re- 
pugnant to  the  constitutional  provision  that 
'no  person  shall  be  deprived  of  life,  liberty,  or 


property  without  due  process  of  lav^  [Const 
Art.  2,  §  2];  that  to  single  out  mine  owners, 
and   prohibit   them   from  making  contracts 


which  it  was  competent  for  other  employers  of 
labor  to  make,  was  not  due  process  of  law. 
And  for  like  reasons  the  same  court  held  an 
act  Toid  which  denied  idl  persons  and  corpo- 
rations engaged  in  mining  or  manufacturing 
the  right  to  keep,  or  be  interested  in.  a  truck 
store  for  furnishing  supplies,  etc.  Frorer  v. 
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People,  141  HI.  171,  16  L.  R.  A.  402."  The 
opinion  above  quoted  from  reversed  the  Judg- 
ment of  the  second  division  of  the  same  court, 
reported  in  State  v.  Loomie  (Mo.),  20  S.  M9. 
Rep.  882,  by  which  division  it  had  been  re- 
ferred to  the  full  bench  for  determination. 
In  State  v.  Bameey  County  Sheriff  the  so- 

Jreme  court  of  Minnesota  filed  an  opinion  oo 
anuary  19,   1892,  which  is  reported   in  48 
Minn.  286,  in  which  was  used  this  language: 
«In  NicIioU  V.  WalUr,  87  Minn.  264,  U  was 
held  that  the  law  was  general  and  uniform  in 
its  operation  which  operates  equally  upon  all 
the  subjects  within  the  class  for  which  the 
rule  is  adopted,  but  that  the  legislature  cannot 
adopt  an  arbitrary  classification,  though  it  be 
made  to  operate  eaually  upon  each  subject 
within  the  class,  and  the  classification  must  be 
based  upon  some  reason  suggested  by  such  a 
difference  in  the  situation  and  circumstances 
of  the  subjects  placed  in  different  clauses  as  to 
disclose  the  necessity  or  propriety  of  different 
legislation  in  respect  to  them.    In   State  v. 
Bbnaldmm^  41  Minn.  74,  a  distinction  or  class- 
ification of  dealers  in  medicines,  based  on  the 
location  of  their  places  of  business  in  respect 
to  distance  from  drug  stores,  was  held  reason- 
able, and  not  a  mere  arbitrary  distinction.     In 
Johneon  ▼.  St.  Paul  <k  D,  R.  Co.,  43  Minn. 
224,  8  L.  R.  A.  419,  this  court,  in  dealing  with 
chapter  18.  Laws  1887,  defining  the  liability  of 
railway  companies  to  their  employes,  said,  in 
substance,  that  not  only  must  the  statute  treat 
alike,  under  the  same  condidons,  all  who  are 
brought  within  it  but,  in  its  classifications,  it 
must  bring  within  it  all  who  are  under  the 
same  conditions.    'Such   law  must  embrace 
all,  and  exclude  none,  whose  condition  and 
wants  render  such  legislation  necessary  or  ap- 
propriate to  them,  as  a  class.'    StcOe  ▼.  Wood, 
49  N.  J.  L.  88.  .  .  .  No  arbitrary  distinction 
between  different  kinds  or  classes  of  business 
can  be  sustained,  the  conditions  being  other- 
wise similar.    The  statute  is  leveled  against 
nuisances  occasioned  bv  dense  smoke;  and  it 
can  make  no  practical  difference  in  what  busi- 
ness the  owners  or  occupants  of  the  buildings 
in  which  such  smoke  is  produced  are  engaged, 
or  whether  the  heat  evolved  from  the  combus- 
tion of  the  fuel  producing  such  smoke  is  ap- 
plied to  the  generation  of  steam,  or  other  use- 
ful purposes,  or,  further,  whether  steam  power 
is  used  in   manufacturing,  or  is  applied  to 
other  uses,  as  a  grain  elevator  or  hoisting  ap- 
paratus in  a  warehouse.    We  are  obliged  to 
hold  that  the  distinction  or  classification  at- 
tempted to  be  made  is  untenable."    There  is 
perceived  no  reason  why  a  resort  to  special 
legislation  was  necessary  in  respect  to  the  sub- 
ject-matter of  the  act  with  which  we  are  now 
dealing.    If  we  are  correct  in  this  assumption, 
the  language  quot^  is  specially  applicable  to 
the  provisions  of  the  statute  by  which  its  bene- 
fits are  withheld  from  domestic  and  farm  la- 
borers.   These  views  are  enunciated  with  some- 
what more  of  confidence  because  they  are  in 
line  with  Uie  reasoning  of  this  court  in  Ateki- 
eondN.  R.  Co.  v.  Baty,  6  Neb.  87,  29  Am. 
Rep.  856. 

2.  The  third  section  of  article  1  of  the  Con- 
stitution of  this  state  provides  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.    What  is  implied 
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laj  the  term  ''due  process  of  law"?  is  a  ques- 
tion which  has  receiyed  discusdoo  bj  this 
court.  Id  Ate/tison  iib  N.  B,  Oo,y,  Baty,  supra, 
it  was  held,  in  the  language  of  the  first  para- 
graph of  the  syllabus,  tbat  *'  legislative  author- 
ity cannot  reach  the  life,  liberty,  or  property 
of  the  individual,  except  wben  he  is  convicted 
of  a  crime,  or  when  the  sacrifice  of  his  prop- 
erty is  demanded  by  a  Just  re^rd  for  tbe  pul> 
lic  welfare."  In  the  discussion  of  the  prin- 
ciples involved  in  the  case  from  which  the 
above  quotation  of  the  first  paragraph  of  the 
syllabufl  was  taken,  Gantt,  J.,  delivering  the 
opinion  of  this  court,  said:  "The  terms  'due 
process  of  law,"  and  'the  law  of  the  land/ 
one  or  the  other  of  which  is  found  in  all  con- 
stitutions of  the  states,  are  said  to  mean  the 
same  thing,  and  it  is  quite  clear  that'  they  are 
indifferently  used  in  constitutions  for  tbe  same 
purpose.  They  are  said  to  refer  to  a  pre-exist- 
ing rule  of  conduct,  and  designed  to  exclude 
arbitrary  power  from  every  branch  of  the 
government.  SHaU  v.  Doheriy,  60  Me.  509; 
IVorman  v.  Heist,  6  WatU  &  8.  171,  40  Am. 
Dec.  498;  6UUe  v.  Simons,  2  Speers,  L.  767. 
Hence,  these  terms  do  not  mean  merely  a  leg- 
islative enactment,  for,  if  they  did,  every  re- 
striction upon  the  legislative  authority  could 
be  at  once  abrogated,  for  what  more  can  a  cit- 
izen suffer,  than  to  be  taken,  imprisoned, 
disseised  of  his  freehold,  liberties,  and  priv- 
ileges; be  outlawed,  exiled,  and  destroyed; 
and  be  deprived  of  his  propertv,  his  liberty, 
and  his  life,— without  crime?  Yet  all  this  he 
may  suffer  if  the  act  of  the  assembly,  simfMy 
denouncing  these  penalties  upon  particular 
prsons  or  a  particular  class  of  persons,  be  in 
Itself  the  law  of  the  land,  within  tbe  sense  of 
the  constitution.  BbksY.  Henderson,  14  N.  0. 
15.  Webster  interprets  these  terms  to  mean 
'that  everjr  citizen  shall  hold  life,  liberty,  prop- 
erty, and  immupities  under  the  protection  of 
the  general  rules  which  govern  society. 
Everything  which  may  pass  under  the  form 
of  an  enaciment  is  not,  therefore  to  be  con- 
sidered as  the  law  of  the  land.'  And  be  says: 
'If  this  be  so,  acts  directly  transferring  one 
man's  estate  to  another,  legislative  Judgments, 
decrees,  and  forfeitures,  in  every  possible  form, 
would  be  the  law  of  the  land.  There  would 
be  no  ^neral,  permanent  law  for  the  courts  to 
administer,  or  even  to  live  under.  Tbe  ad- 
ministration of  justice  would  be  an  empty 
form, — an  idle  ceremony.  Judges  would  sit 
to  execute  legislative  Judgments  and  decrees 
and  not  to  declare  the  law  or  administer  the 
justice  of  the  country.'  6  Webster  Works, 
487:  State  v.  Doherty^  supra;  Bolden  ▼.  James, 
11  Mass.  404,  6  Am.  Dec.  174;  Lane  v.  Bar- 
man, 4  III.  240,  241,  86  Am.  Dec.  548;  Com.  v. 
Byrne,  20  Oratt.  165;  Bank  of  Columbia  ▼. 
Okely.  17  U.  8.  4  Wheat.  248,  4  L.  ed.  661.  It 
is,  however,  true  that,  subject  to  tbe  qualified 
negative  of  the  governor,  tbe  legislature  pos- 
sesses all  the  legislative  power  of  the  state;  but 
it  is  said  in  Taytor  v.  Porter,  4  Hill.  144,  40 
Am.  Dec.  274:  'Under  our  system  of  govern- 
ment, the  legislature  is  not  supreme.  It  is 
only  one  of  the  organs  of  absolute  sovereignty, 
which  resides  in  the  whole  body  of  the  people.' 
And  therefore,  as  the  security  of  life,  liberty, 
and  property  lies  at  the  foundation  of  the  civil 
compact,  to  say  that  the  grant  of  legislative 
24  L.R.  A. 


power  included  the  right  to  attack  private 
property  would  be  equivalent  to  sajring  that 
the  people  had  delegated  to  their  servants  the 
power  of  defeating  one  of  the  great  ends  for 
which  government  was  established.'  Smith, 
Const.  Const.  4d4.  This  one  great  end  of  gov- 
ernment is  tbe  protection  of  the  absolute  right 
of  individuals, — the  life,  liberty,  and  property 
of  each  citizen  of  tbe  state."  In  State  v. 
Loomis,  supra,  the  term  "due  process  of  law*' 
was  discussed,  and  applied  to  subjects  kindred 
to  those  now  under  consideratiun.  The  court 
of  appeals  of  Texas,  in  an  opinion  filed  June 
25,  1892,  and  found  in  198.  W.  Rep.  910  {San 
Antonia  cfe  A,  P,  R.  Oo.  v.  Wifson),  cites  with 
approval  the  case  of  Atchison  A  If.  B,  Co.  y. 
Haty,  supra.  Immediately  following  and  en- 
forcing their  approval  was  a  full  review  of  the 
same  subject  as  had  been  discussed  by  Judge 
Gantt,  with  a  synopsis  of  the  holdings  of 
numerous  courts  with  reference  thereto.  The 
length  of  this  opinion  forbids  an  extended  quo- 
tation from  tbe  opinion  to  which  reference  has 
just  been  made,  bur  its  examination  will  be 
found  to  further  illustrate  and  enforce  the 
principles  laid  down  in  Atchison  dt  y.  R.  Go, 
V.  Baty,  supra,  Tbe  special,  practical  appli- 
cations of  the  principles  to  which  we  have  Just 
referred  refer  to  the  alleged  attempt  to  deprive 
parties  of  the  right  to  contract  as  they  see  fit, 
and  will  therefore  be  treated  under  that  head. 

8.  In  BraeeviUe  Coal  Oo.  v.  People,  there  was 
filed  October  26,  1893,  by  the  supreme  court 
of  Illinois,  an  opinion,  reported  in  147  111.  662, 
22  L.  R.  A.  840,  in  which  was  the  following 
language:  "There  can  be  no  liberty  protected 
by  government  which  is  not  regulated  by  laws 
which  will  preserve  the  right  of  each  citizen  to 
pursue  his  own  advancement  and  happiness 
m  his  own  way,  subject  to  tbe  restraints  neo- 
essary  to  secure  the  same  rights  to  all  others. 
The  fundamental  principle  upon  which  liberty 
is  based,  in  free  and  enlightened  governments, 
is  equality  under  the  law  of  the  land.  It  has, 
accordingly,  been  everywhere  held  that  'lib- 
erty,' as  tbat  term  is  used  in  tbe  constitution, 
means,  not  only  freedom  of  the  citizen  from 
servitude  and  restraint,  hut  is  deemed  to  em- 
brace the  right  of  every  man  to  be  free  in  the 
use  of  his  powers  and  faculties,  and  to  adopt 
and  pursue  such  vocation  or  calling  as  he  may 
choose,  subject  only  to  the  restraints  necessary 
to  secure  the  common  welfare.  Frorer  v. 
People,  supra;  Com,  v.  Perry,  155  Mass.  117, 
14  L.  R  A.  825;  People  ▼.  Oiilson,  109  N.  Y. 
889;  Lwe-Stock  2>.  d  B,  Asso.  v.  Orescent  City, 
L,8.L.4bS,H,Co.l  Abb.  U.  S.  888,  Fed. 
Cas.  No.  8,408;  Slaughter-Bouse  Cases,  88  U. 
8.  16  Wall.  86,  21  L.  ed.  894;  Godcharles  v. 
Wigeman,  118  Pa.  481;  State  ▼.  QoodvoiU,  83 
W.  Va.  179,  6  L.  R  A.  621. 

Property,  in  its  broader  sense,  is  not  the 
physical  thing  which  may  be  tbe  subject  of 
ownership,  but  is  the  right  of  dominion  pos- 
session, and  power  of  disposition  which  may 
be  acquired  over  it;  and  the  ri^ht  of  property 
preserved  by  the  constitution  is  the  right,  not 
only  to  possess  and  enjoy  it,  but  to  acquire  it 
in  any  lawful  mode,  or  by  following  any  law- 
ful industrial  pursuit  which  the  citizen,  in  the 
exercise  of  the  liberty  guaranteed,  may  choose 
to  adopt.  Labor  is  the  primary  foundation  of 
all  wealth.    The  proper^  which  each  one  has 
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in  his  own  labor  is  the  common  heritage. 
And,  as  an  incident  to  the  right  of  acquiring 
property,  the  liberty  to  enter  into  contracts  by 
which  labor  may  be  employed  in  such  way  as 
to  t>ie  laborer  may  seem  most  beneficial,  and 
of  others  to  employ  such  labor,  is  necessarily 
Included  in  the  constitutional  guaranty.  .  .  . 
We  need  not  extend  this  opinion  by  further 
discussion.  The  right  to  contract  necessarily 
includes  the  right  to  fix  the  price  at  which 
labor  shall  be  performed,  and  the  mode  and 
time  of  payment.  Each  are  essential  elements 
of  the  right  to  contract;  and  whosoever  is  re- 
stricted in  either,  as  the  same  is  enjoyed  by  the 
community  at  large,  is  deprived  of  liberty, 
and  property."  For  a  further  discussion  of 
these  propositions,  reference  is  made  to  the 
case  entitled  Re  Jacdbe,  98  N.  Y.  106  60  Am. 
Bep.  636,  et  uq.  A  complete  review  of  the 
muthoriiies  upon  this  point  will  be  found  in 
Leep  V.  St,  Louis,  L  M,  dt  8.  R,  Co,  58  Ark. 
i07,  28  L.  R.  A.  264,  in  which  the  opinion  of 


the  supreme  court  of  Arkansas  was  filed  Feb- 
ruary 8,  1804.  It  is  the  latest  case  which  h« 
come  under  our  observation,  and  ia  strictly  is 
line  with  those  above  quotea  from  and  cfted. 
A  full  and  careful  examination  of  all  the  ques- 
tions presented  has  satisfied  us  that  sect iooi  1 
and  8  of  the  Act  discussed  are  unconatltutiooal, 
for  the  reasons  above  assigned.  The  legislauoo 
attempted  cannot  be  defended  as  a  police 
regulation,  as  was  attempted  in  argiiaieot;  for, 
under  pretense  of  the  exercise  of  tbat  power 
the  legislature  cannot  prohibit  harmless  acts, 
which  do  not  concern  the  health,  safety,  and 
welfare  of  society.  MiUett  v.  People,  Frorer  v. 
People,  and  State  v.  Loomis,  eupra;  Ex  parte 
Kvback,  85  Gal.  274,  0  L.  R.  A.  4»2:  Be  Jaeode, 
and  People  v.  Qilleon,  eupra. 

The  claim  that  this  act  was  a  proper  exer- 
cise by  the  legislature  of  its  police  power  can- 
not be  sustained.  It  results  that  the  judguieol 
of  the  district  court  is  afilrmed. 

Affirmed, 


CALIFORNIA  SUPREME  COURT  (1st  Department.) 


Mauritz  E.  LYNN,  Beept., 

e. 

SOUTHERN  PACIFIC  CO.,  Appt. 

(....CaL...-) 

!•   A-  railroad  oompaay  whieh  onder^ 
takes  to  transport  all  the  passenipers 


on  board  a  train,  although  some  are  upon  plat> 
forms,  must  ezerctee  all  additional  care  oom- 
mensurate  with  the  perils  and  dangers  surrouod- 
ing  the  paaBengers  in  such  a  dtuatlou. 
£•  A  railroad  oompaDy  is  liable  for  In- 
Jury  to  a  passenger  thrown  from  a 
filatforni  of  a  car  on  which  he  was  lawf  ulj 
riding,  when  the  aoddent  was  due  to  the  ezces- 
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'  eamrUT  permlttlna  con  to  hecome 
overcrowded. 


injuries  received  on  crowded  railroad  trains, 
a.  IMOIinaonthepUUfonn, 

A  passenger  on  a  railroad  train.  Injured  by  the 
negligence  of  the  railroad  company,  is  not  guilty  of 
such  contributory  negligence  as  to  bar  a  recovery, 
where  he  Is  on  the  platform  at  the  time  of  injury 
and  there  is  not  sufficient  room  inside  the  cars  for 
the  proper  accommodation  of  passengers.  Lafay- 
ette ft  I.  R.  Go.  y.  Sims,  27  Ind.  60;  Werle  y.  Long 
Island  B.  Go.  te  N.  T.  660. 

And  the  same  was  held  in  a  simil^ir  case  where  he 
was  looking  for  a  seat.  De wire  v.  Bo  con  A  M.  Bail- 
road,  2  L.  B.  A.  166, 148  Mass.  843:  cuiegrove  y.  New 
York  ft  N.  H.  R.  Co.  20  N.  7. 492,  75  Am.  Dec  418. 

So  where  the  aisles  of  the  cars  were  crowded  and 
there  appeared  to  be  no  yacant  seats  and  he  was 
injured  while  on  the  front  platform  of  a  car  on  a 
dummy  railroad.  Highland  Ave.  ft  B.  R.  Go.  y. 
Donovan,  94  Ala.  299. 

And  a  passenger  was  not  guilty  of  contributory 
negligence  where  he  was  Injured  by  the  negligence 
of  the  company  while  on  the  platform  of  a  crowded 
car.  although  the  statutory  notice  forbidding  pas- 
sengers from  standing  on  the  platforms  was  in  the 
car,  as  exemption  only  applies  where  accommoda- 
tion is  furnished.  Lafayette  &  I.  R.  Go.  v.  Slm^  27 
Ind.  69:  Willis  v.  Long  Island  B.  Go.  84  N.  T.  670, 82 
Carb.406. 

These  cases  siidtain  the  position  in  Ltevk  y. 
60UTHBRM  Pacific  Co. 

But  in  Camden  &  A.  B.  Go.  y.  Hoosey,  99  Pa.  492, 
44  Am.  Bep.  UC  and  Worthington  y.  Central  Ver- 
mont K.  Go.  15  L.  K.  a.  826. 64  Vt  107,  tt  was  held 
that  no  recovery  for  injurt«s  to  passenger  could 
be  bad  where  he  was  on  the  platform  of  the  curs, 
and  there  was  standing  room  inside. 
ML.K.A. 


And  where  there  is  standing  room  Inside  the  car. 
and  a  passenger  standing  on  the  platform  falls  oiT. 
in  attempting  to  regain  money  gi\en  him  by  the 
conductor  in  making  change,  which  ia  carried 
away  by  the  wind,  he  cannot  recoyer.  Quinn  r. 
Illinois  Gent.  R.  Co.  61  III.  496.     • 

Permitting  an  excursion  train  to  he  oyerorowded 
by  an  unexpected  crowd  of  passengere  is  not  of 
itself  negligence  although  greater  care  is  required 
of  the  company,  and  it  is  not  negligent  In  falling 
to  furnish  cars  sufficient  to  seat  ail  thatappl> ;  and 
if  at  the  time  of  injury  to  the  paaBenger.  there  was 
room  for  him  inside  the  cars  and  he  yoluntarily 
exposed  himself  to  danger  on  the  platform  be 
could  not  recover.  Chicago  ft  M.  W.  Go.  y.  Oarroll, 
5Ill.App.20L 

And  a  lame  woman  entering  a  oar  that  was  full, 
who  was  injured  In  attempting  to  cross  the  plat- 
forms to  reach  the  car  ahead,  by  falling  between 
the  bulfers  not  looking  to  see  where  she  stepped, 
oould  not  recover,  although  the  cars  started  with 
a  Jerk  Just  as  she  was  stepping  serosa  Snowdeo 
y.  Boston  ft  M.  Railroad,  151  Mass.  220. 

See  also  subhead  '*  Street  raftnxuls.**  infra, 

b.  JRidlna  fn  other  dangeroue  ptaeea 

A  reooyery  was  allowed  a  passenger  who  was 
smoking  and  finding  the  smoking  oompartmeot 
full  entered  the  forward  part  used  for  bairaaoe, 
and  was  injured  by  reason  of  a  rear  end  coUMon 
of  the  train,  where  his  ticket  was  taken  and  he  was 
allowed  to  remain  In  that  car  and  he  had  f  requentlj 
rode  in  the  same  without  objection.  New  York, 
L.  B.  ft  W.  R.  Co.  y.  Ball,  53  K.  J.  L.  283. 

But  where  a  passenger  on  an  excursion  train  wai 
compelled  to  ride  in  a  high  box  oar  on  account  of 
the  crowd  and  Jumped  off,  after  being  warned  c< 
the  danger  when  the  train  reached  her  sutfcw, 
and  was  injured,  she  oould  not  recover.   Syaj» 


UM. 


Ltjbtn  v.  Soctukrn  Pacific  Go. 
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ilye  speed  of  the  tnln,  oonsiderlnff  the  carves 
•nd  ooaditfon  of  the  track  which  occasion  a  se- 
vere Jar  or  Jolt. 
3.  The  riyht  to  stand  upon  the  platform 
of  a  car  tr-slgf  i  where,  on  the  return  of  an 
excursion,  a  paNengcr  with  an  excursion  ticket 
Js  unable  to  fret  room  inside  the  car,  and  is  not 
Informed  that  he  can  be  carried  on  another  train. 

aunell,18Qi.) 

APPEAL  by  defeodaot  from  a  Jadgment  of 
the  Saperior  Ck>urt  for  the  City  and 
CoQDiy  of  San  Francisco  In  faror  of  plaintiff, 
end  from  an  order  denying  a  motion  for  a 
•new  trial  in  an  actioo  brought  to  recover  dam- 
eges  for  personal  injuries  received  by  plaintiff 
-while  a  passenger  on  defendant's  train  and  al- 
leged to  have  been  caused  by  defendant's  negli- 
<^nce.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  H«  li.  Barnes  for  appellant. 

Mutrt.  Cope*  Bojrd*  Fifleld  ik  HobnT^f* 
for  respondent: 

The  stoppage  of  the  train  at  one  of  its  regu- 
lar stations  constituted  an  invitation  to  the 
public  to  take  passage  thereon. 

WtrU  y.  Jj>ug  Idand  R.  Co.  96  N.  Y.  651. 

If  a  passenger  is  compelled  to  ride  upon  the 
f>1atform,  or  other  exposed  position,  by  reason 
ot  the  seats  and  aisles  on  the  inside  being  all 
•crowded  and  occapied,  this  fact  is  not  neali- 
gence  upon  his  part.  He  is  lawfully,  unaer 
-such  circumstances,  upon  the  platform.  Rid- 
ing upon  the  platform  voluntarily,  and  with- 
out such  necessity,  has  in  some  cases  been  held 
4o  be  prima  fade  evidence  of  negligence. 


Werle  v.  Long  Idand  R.  Co.  tupra;  WiUu 
V.  Long  Island  k  Co.  84  N.  Y.  670;  JVWjn  ▼. 
Brooklyn  City  d  N,  R.  Co.  87  N.  Y.  68,  41 
Am.  Rep.  845;  Oinna  v.  Second  Ate,  R. 
Co,  67  N.  y .  596;  Colegrove  v.  New  T<yrk  d  N. 
H.  R.  Co.  30  N.  Y.  492.  75  Am.  Dec.  418,  6 
Duer,  883;  Treat  v.  Boeion  d  L  R  Corp,  181 
.Mass.  871;  CAieago  A  A.  B.  Co.  v.  FUiher,  141 
Ul.  614;  Topeka  City  R,  Co.  v.  Higgs,  88  Ean. 
881. 

If  the  company  undertake  to  cariy  in  an  v 
one  car  more  than  they  can  accommodaie  with 
seats,  so  that  some  are.  from  necessity,  forced 
to  stand  upon  the  platform,  and  have  no  op- 
portunity before  the  train  is  under  way  to  find 
seats  in  other  cars,  sunh  persons  are  there  by 
permission  of  the  company,  and  are  lawfully 
there;  and  the  company  can  claim  no  exemp- 
tion under  the  statute  (General  Rai'road  Law, 
g  46)  no  matter  how  conspicuously  their  notices 
may  be  posted  in  the  interior  of  the  cars. 

CoUgroce  v.  Iieu>  York  d  N.  U,  R.  Co.  and 
WiUU  V.  Long  Island  B.  Co,  mipra. 

The  instructions  were  not  excepted  to,  and 
afford  the  law  for  this  case.  Indeed,  they  are 
the  law  everywhere. 

Oeddee  v.  Metropolitan  B.  Co.  103  Mass.  895; 
West  PMladelpftia  Pass,  R.  Co.  ▼.  Gallagher, 
108  Pa.  528;  EUis  v.  Lake  Shore  d  M.  S.  R. 
Co.  188  Pa.  506. 

If  a  person  voluntarilv,  and  without  neces- 
sity, rides  upon  the  platform  he  only  assumes 
thecisks  ordinarily  incident  to  such  a  posiiioo. 
He  does  not  assume  the  risks  of  the  negligence 
or  carelessness  of  the  carrier. 

WiUmotl  V.  Carrinan  C^nnnl.  .C'>..^<    •*    ^^ 


Tllle  ft  OL  B.  Oo.  V.  Duncan,  28  Ind.  Mi,  (B  Am.  Deo. 

A  person  entering  a  crowded  excursion  car,  and 
essuminir  a  dangerous  position,  of  riding  on  the 
cear  part  of  the  frame  or  box  of  the  open  car,  with 
his  feet  on  a  seat,  when  he  could  have  stood  up,  or 
found  a  seat  in  some  other  oar,  is  guilty  of  such 
oontrlbutory  negrllgence  as  will  bar  a  recovery  for 
•damages  lor  death  caused  by  falling  off  the  oar. 
Jackson  v.  Crilly,  16  Colo.  108. 

e.  Qtitingonorafftheean, 

A  passenger  prevented  from  alighting  from  a 
train,  by  the  crowding  in  of  pasBengers,  and  who 
Is  Injured  as  he  alights,  by  the  train  starting  too 
«oon  and  not  by  his  carelessness  in  leaving  the  car 
while  in  motion,  may  reoover.  Pennsylvania  R. 
0>.  V.  Peters,  lift  Pa.  »8. 

Bee  next  subhead. 

And  a  paswnger  tajnred  In  alighting  from  a 
•erowded  oar  while  in  motion  cannot  recover. 
Olivier  v.  LooisviUe  ft  N.  B.  Go.  48  La.  Ann.  804; 
•Chicago  ft  A  R.  Oo.  V.  Fisher,  81  HI.  App.  88.  In 
neither  of  these  oases  does  the  question  of  crowd 
«eem  to  Iw  material,  although  in  the  first  case  he 
was  obliged  to  sit  on  the  platform  of  the  car,  and 
,«laimed  to  have  been  thrown  off  by  the  motion  of 
iiiecar. 

As  to  Injuries  in  getting  on  or  off  railroad  trains, 
«ee  note  to  Oarr  v.  Bel  Blver  ft  B.  B.  Oo.  (OaL)  n  L. 
B.A.864. 

InSuriss  emfssd  hy  /sDoio  passmoers  on  erowded 
trains. 
A  raflroad  company  Is  liable  for  injuries  caused 
%y  erowds  at  the  terminal  gates,  where  such  crowds 
•re  expected  and  no  provision  made  for  them  as 
opening  only  one  gate  where  there  were  five  gates, 
during  an  excursion.  Taylor  v.  Pennsylvania  Co. 
40  Fed.  Rep.  766. 
S4I«.It  A. 


And  where  a  piiMeu«er  wa«  pu(»a«u  w*  «.iw  .  .w. 
Off  at  his  station  while  the  cars  were  in  motion,  the 
question  of  negligence  was  for  the  jury,  and  if  the 
Injury  to  the  plaintiff  was  occasioned  by  the  surg- 
ing of  the  crowd  which  could  not  he  controlled  or 
by  the  ftust  that  such  a  orowd  interfered  with  and 
prevented  the  proper  nuinagement  of  the  train,  II 
was  proper  to  submit  to  the  jury  whether  appro- 
priate precautions  had  been  taken  to  guard  against 
danger  from  the  crowd.  Treat  v.  Boston  ft  L.  B. 
Gorp.  181  liass.  871. 

But  a  railroad  company  is  not  liable  for  injurtea 
to  a  passenger  caused  by  his  being  jostled  off  the 
steps  of  a  OMr  while  alighting,  by  the  rudeness  of 
another  passenger  boarding  the  car.  Elllnger  v. 
Philadelphia,  W.  ft  B.  B.  Co.  168  Pa.  AS. 

Nor  Is  a  ralhroad  company  liable  where  a  penon 
at  the  station  Is  injured  by  a  stranger  rushmg 
through  the  storm  door  and  causing  the  same  to 
strike  the  plaintiff.  Graeff  v.  Philadelphia  ft  R.  R. 
Go.  (Pa.)  £8  L.  B.  A.  806.  See  further.  Randall  v. 
Frankford,  8.  ft  P.  0.  Pass.  R.  Co.,  Buck  v.  Manhat- 
tan B.  Co.,  and  Sheridan  v.  Brooklyn  City  ft  N.  B. 
Go.  infra. 

Faiksre  to  provide  trailn  for  erotod. 

A  railroad  company  is  not  excused  from  carrying 
passengers  according  to  contract  on  the  ground 
that  there  ii  no  room  in  the  train;  the  contract 
should  be  conditioned  as  to  room  if  it  Is  to  t>e  lim- 
ited, and  a  ticket  holder  unreasonably  detained  and 
then  only  carried  part  of  the  journey  may  reoover 
damages.  Uaworoft  v.  Great  Kortbern  B.  Co.  8 
Bng.  L.  ft  Bq.  868. 18  Jur.  196. 

But  in  Gordou  v.  Manchester  ft  L.  Railroad.  68  N. 
H.  606. 18  Am.  Rep.  07,  it  was  held  that  a  railroad 
company  is  not  liable  for  failure  to  stop  for  a  pas- 
senger at  a  station  where  the  cars  are  so  over- 
crowded from  an  unexpected  rush  of  passengers 
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106  Mo.  685;  Oedda  y.  Metropolitan  &  Ch. 
supra. 

GaroQtte,  J,,  deliyered  the  opinion  of 

the  court :  ! 

This  is  an  action  to  recover  damages  for 
injuries  received  by  the  plaintiff  while  a 
passenger  upon  the  road  of  the  defendant.  | 
The  injuries  were  of  a  permanent  character' 
and  very  serious,  and  the  verdict  of  |7,500  is  I 
not  assailed  as  being  excessive.    The  defend- 1 
ant  appeals  from  the  judgment  and  order 
denying  a  motion  for  a  new  trial .    The  record 
discloses  no  exceptions  taken  to  the  intro- 
duction or  exclusion  of  testimony.    Neither 
are  there  any  exceptions  taken  to  the  charge 
of  the  court.     A  motion  for  a  nonsuit  was 
made  and  denied,  and  this  appeal  is  now  be- 
fore us  upon  the  question  as  to  the  sufficiency 
of  the  evidence  to  support  the  verdict  of  the 


jury.  There  being  no  exceptions  to  tiir 
I  charge  of  the  court, — and  it  la  ponible  na 
I  just  exception  could  have  been  made  there- 
to,— the  law  by  which  we  are  to  be  guided 
in  oonsiderinff  the  merits  of  this  appeal  ia- 
settled,  and  all  investigation  upon  that  point 
foreclosed ;  for  the  law  of  the  case,  as  far  a» 
the  decision  of  this  court  is  concerned,  ia  the 
law  that  guided  the  jury  in  its  deliberatiooa 
in  the  trial  court. 

The  undisputed  facta  of  the  case  maj  be 
stated  as  follows:  Upon  the  80th  day  of 
May,  1891,  a  legal  holiday,  the  plaintiff  waa 
a  passenger  upon  the  defendant's  train  of  cara 
traveling  from  San  Francisco  to  Shell  Mound 
Park,  having  purchased  a  return  ticket.  The 
train  was  an  excursion  train,  there  being  a. 
picnic  at  the  aforesaid  park.  Late  in  the 
afternoon  he  boarded  a  train  to  return  to  tb» 
city,  but,  owing  to  the  great  number  of  peo* 


that  DO  more  oould  be  aooommodated,  and  the  train 
Js  sent  tiaok  for  the  pasBengers  as  soon  as  possible, 
and  it  would  have  been  dangerous  to  hanale  the 
train  if  more  iMusenfren  bad  been  taken  on  board. 

And  in  Bvaosville  &  a  B.  Go.  v.  Duncan.  28  Ind. 
444, tt  Am.  Dea  888.  which  was  acase of  personal 
fnjorj,  it  was  stated  that  a  ralhraad  company  is  not 
bound  to  receive  an  nnnsualand  unexpected  num- 
ber of  passengerB  beyond  what  It  is  bound  to  pro- 
vide with  safe  accommodations. 

See  also  Chicago  ft  N.  W.  B.  Oow  v.  OanoD,  6  DL 

Strut  raikroadB, 

A  passenger  on  a  crowded  street-ear.  Injured 
^  through  the  negligence  of  the  street  railroad  com- 
pany, 18  not  guilty  of  such  contributory  negligence 
as  to  bar  a  recovery  although  be  may  be  on  either 
platform  of  the  oar,  or  on  the  side  step,  or  in  the 
aisle.  Griffith  v.  Utiea  ft  M .  B.  Oo.  4B  N.  Y.  8.  B. 
885;  Hadencamp  v.  Second  Ave.  B.  Oo.  1  Sweeney, 
490;  Seymour  v.  Qtiiens  B.  Oo.  (Mo.)  Feb.  27,  1888; 
Lapolnte  v.  Middlesex  B.  Go.  141  Mass.  18;  Augusta 
ft  &  B.  Oo.  V.  Bents.  86  Ga.  126;  North  Hudson 
CountyB.00.  V.May,  48  N.J.  L.  401;  Thirteenth  ft 
Fifteenth  Street  Pass.  B.  Oo.  v.  Boudrou,  92  Pa.  475, 
87  Am.  Bep.  707:  Ginna  v.  Second  Ave.  B.  Oo.  87  N. 
X.  606;  West  Philadelphia  Pass.  R.O0.  v.  Oallagber, 
108  Pa.  624;  Walling  v.  Bailroad  Co.  12  Phila.  800; 
Germantown  Pass.  B.  Oo.  v.  Walling,  97  Pa.  66.  80 
Am.  Bep.  798:  Brusoh  v.  St.  Paul  City  B.  Oo.  (Minn.) 
March  18. 188R. 

And  the  same  was  held  where  he  was  Injured  by 
oollision  with  passing  vehicles  or  oars,  while  stand- 
ing on  the  side  step  or  front  platform.  Clark  v* 
Eighth  Ave.  B.  Oo.  88  N.  T.  186.  93  Am.  Dea  496; 
Geitz  V.  Milwaukee  City  B.  Co.  72  Wis.  810;  Topeka 
City  B.  Co.  V.  Hlggs,  88  Kan.  881;  Bruno  v.  Brooklyn 
City  B.  Co.  56  N.  T.  8.  R.  216:  Gray  v.  Bochester  City 
ft  B.  B.  Co.  81  Hun,  212.  See  also  Huelsenkamp  v. 
dtizeos  B.  Co.  infra. 

And  the  same  was  held  in  a  similar  case  where  he 
did  not  know  of  a  double  track,  and  the  danger  to 
be  apprehended.    City  B.  Oo.  v.  Lee,  60  N.  J.  L.  486. 

And  a  street  railroad  company  cannot  escape  lia- 
toOity  for  personal  injuries  to  a  passenger,  standing 
on  the  footboard  of  a  oar,  where  hto  fare  had  not 
been  demanded  of  him,  owing  to  the  crowded  con- 
dition of  the  car.  OogsweU  V.  West  Street  ft  N.  B. 
Beotric  B.  Co.  6  Wssh.  46. 

And  it  is  not  contributory  negligenoe  for  a  pas- 
aenger  to  surrender  his  seat  to  his  wife.  Lehr  v. 
Steinway  ft  H.  P.  B.  Oo.  118  N.  T.  666. 

Or  to  a  female  passenger.  Norrts  y«  Brooklyn 
atyB.Oo.4Miso.204. 

And  it  is  not  oontributoiy  negHgenoe  for  a  pas- 
senger on  a  street-oar  that  Js  full  to  stand  on  the 
24L.  R.  A. 


front  platform  at  the  request  of  the  oopductoav 
Messel  v.  Lynn  ft  B.  B.  Oo.  8  Allen,  23L 

So  a  street  railroad  company  is  liable  for  caoslnr 
an  injury  to  a  passenger  by  allowing  aooeas  to  the 
car  platform  to  be  blocked  by  pasaengera  when 
there  is  room  inside.  Neslie  v.  Second  ft  Thin8 
Streets  Pass.  B.  Oo.  118  Pa.  800. 

And  a  person  is  not  guilty  of  contributory  negll* 
gence  who  is  injured  by  the  cars,  in  running  along* 
side  the  car  from  the  rear  to  the  front,  where  tb» 
rear  platform  is  crowded  and  the  snow  nesAigently 
allowed  to  aooumulate  00  the  side  of  the  track  br 
the  company  causes  him  to  slip.  I>izon  v.  Brook- 
lyn City  ft  N.  B.  Co.  100  N.  T.  170. 

So  where  a  passenger  was  obliged  to  stand  on  tl»» 
front  platform  of  a  qtowded  car,  and  getting  off  r» 
assist  the  driver  to  replace  the  car  which  had 
Jumped  the  track,  was  injured  in  attempting  to  re- 
gain Uie  car,  by  the  driver  hastily  starting  the  car,, 
the  company  was  liable.  People^s  Pass.  B.  Oow  of 
Baltimore  City  v.  Green,  68  Md.  8L 

And  assuming  that  N.  Y.  Laws  1800,  chap.  fi8S» 
providing  exemption  from  liablUty  in  case  of  acci- 
dents received  while  riding  on  tne  platform  of  can* 
applies  to  street  railroads,  which  is  not  decided, 
such  roads  are  not  exempt  unless  there  Is  at  th» 
time  suiBcieot  room  inside  to  accommodate  tbe> 
passenger.   Morris  v.  Eighth  A  ve.  B.  Co.  88  Hu  n.  88. 

And  a  verdict  for  the  plaintiff  was  sustained* 
where  she  was  injured  Id  assisting  her  daughter  to 
enter  by  the  front  platform,  the  rear  platform 
being  crowded,  and  the  evidence  waaoonfllctiugaa 
to  whether  she  got  off  while  the  ears  were  in  mo- 
tion or  the  driver  whipped  up  the  mules  as  abe  was 
alighting.   Coast  Line  B.  Oo.  v.  Boston,  88  Ga.  887. 

Where  a  boy  passenger  was  moved  by  a  street-car 
conductor  from  his  seat  to  make  room  for  otbenw 
and  crowded  out  on  the  front  platform  and  there 
pushed  off  by  the  hasty  departure  of  a  careless  pa^ 
senger  and  killed  by  the  cars,  the  street  railroaA 
company  was  liable.  Sheridan  v.  Brooklyn  City  ft 
N.  B.  Co. 88  N.  Y.88,  93  Am.Deo.48Q»  84  flow.Pfe 
217. 

But  a  street  railroad  company  Is  not  liable  fbr  In- 
juries received  by  a  passenger  being  mjured  by 
others  Jostling  or  crowding  him,  unless  the  eoi- 
ployte  oould  have  prevented  the  same  by  use  of 
reasonable  care.  Jarmy  v.  l>uluth  Stzeet  B.  Go. 
(l£inn.)  Nov.  14, 1800;  Joliet  Street  B.  Oow  v.  MoOar* 
thy,  42  IlL  App.  48. 

And  the  question  of  negligenoe  Is  one  for  the 
Jury,  where  a  boy  14  years  old  was  knocked  off  th# 
front  platform  of  a  crowded  street-car,  by  the  jolt* 
ing  of  the  can  but  it  Is  not  negligenoe  par  se  in 
faillDg  to  have  guards  on  the  front  idatform* 
Weat  PhiUidelphia  Pass.  B.  Co.  v.  Gallagher,  108  Pa. 
684. 
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pie  desirous  of  returning  to  the  city  at  that 
time,  he,  in  company  with  many  others,  were 
unable  to  secure  room  inside  of  the  cars,  and 
thereupon  stood  upon  the  platform.  The 
exact  cause  of  the  accident  is  a  disputed 
question,  but  in  course  of  the  return  trip  the 
plaintiff  fell  from  the  platform,  and  was 
badly  injured. 

That  portion  of  the  charge  of  the  court 
which  is  material  to  the  present  investigation 
is  as  follows:  "I  instruct  you,  therefore, 
that  if,  from  all  the  evidence  given  before 
you,  you  believe  that  the  said  train  stopped 
at  Shell  Mound  station,  the  plaintiff  was 
justified  in  taking  passage  thereon,  unless 
you  also  believe  the  defendant  or  its  servants 
gave  warning  to  persons  there  in  waiting  not 


to  take  passage  thereon,  and  that  such  warn- 
ing was  understood,  or  ought  to  have  been 
understood,  by  the  plaintiff ;  and,  if  he  took 
passage  thereon  without  such  warning  given, 
he  was  rightfully  a  passenger  on  saiH  train, 
and  it  was  then  the  auty  of  the  defendant  to 
furnish  him  room  and  accommodations  inside 
of  the  passenger  car;  and,  further,  if  you 
believe  that  the  plaintiff  did  not  in  fact  hear 
or  know  of  any  warning  given,  if  you  believe 
any  was  given,  then  he  cannot  be  affected  by 
such  warning,  and  was  justified  in  taking 
passage  on  that  train.  Keeping  in  mind  what 
1  have  already  said  to  you,  I  further  instruct 
you  that  if,  from  all  the  facts  and  circum- 
stances given  in  evidence  before  you,  you 
find  and  believe  that  plaintiff  was  lawfully 


But  In  Bandall  v.  ITrankf  ord,  8.  ft  P.  a  Pasi.  R. 
Co.,  199  Pa.  464,  it  was  held  tbat  a  boy  over  fourteen 
years  of  aive,  who,  flndloff  the  rear  platform 
crowded,  paased  through  the  oar,  also  foil  of  pas- 
aenffers,  and  got  upon  the  front  platform,  plaolag 
one  foot  on  the  step  and  leaning  back  against  the 
dasher,  and  who  was  crowded  off  the  oar  by  the 
rush  of  paasengers  and  injured  by  the  oar,  could 
not  recover  unless  the  action  of  the  passengers  was 
of  such  a  disorderly  character  that  the  company 
ought  to  have  prevented  it  or  had  the  means  of 
preventing  it  at  that  time. 

See  subhead  ^  Injuries  from  erotod,'*  supra. 

And  a  boy  of  eight  years,  who  had  forced  his 
way  through  a  ciuwded  car  to  the  front  platform, 
and  was  injured  in  Jumping  off  while  the  car  was 
fn  motion,  could  not  recover.  Sandf ord  v.  Heston- 
▼ille,  M.  ft  F.  Pass.  B.  Go.  196  Pa.  84. 

It  was  claimed  in  this  case  that  he  was  thrown 
oif  by  the  motion  of  the  car. 

And  a  street  railroad  company  is  not  liable  where 
ft  boy  left  his  seat  and  being  unable  to  get  through 
the  crowd  on  the  rear  platform,  went  to  the  front 
end  and  feU  or  was  thrown  off;  but  the  evidence 
failed  to  prove  the  injury  was  caused  by  the  negli- 
gence of  the  company  although  at  that  place  there 
was  a  Jolt  of  the  car,  and  snow  had  accumulated 
on  the  side  of  the  track.  Payne  v.  Forty-Second 
Street  ft  G.  Street  Ferry  B.  Go.  8  Jones  ft  8.  8. 

Where  the  evidence  did  not  show  that  the  injury 
was  caused  by  the  negligence  of  the  company  it 
was  held  that  it  is  not  negligence  on  the  part  of  a 
street  railroad  company  to  crowd  its  cars.  Mt. 
Adams  ft  B.  P.  Inclined  B.  Ck>.  V.  Beul,  i  Ohio  G.  Ct 
Bep.a82. 

And  where  there  was  plenty  of  standing  room 
inside  a  street-car  and  pendent  straps  for  holding 
on,  and  the  car  was  going  at  a  medium  rate  of 
speed  but  not  slackened  at  a  curve,  a  passenger 
failing  from  the  rear  platform  could  not  recover 
for  injuries  received.  Andrews  v.  Oapitol,  N.  O- 
Street  ft  &  W.  B.  Go.  t  Mackey,  187, 47  Am.  Bep.  280. 

So  a  passenger  stianding  on  the  very  edge  of  the 
phitform  of  a  street^iar,  after  an  opportunity  to 
obtain  a  safer  place  to  stand,  is  guilty  of  contribu- 
tory negligence,  which  ban  a  recovery  when  in- 
jured by  a  Jolt,  throwing  him  off.  Ward  v.  Gentral 
Parkft  B.  B.  B.  Co.  11  Abb.  Pr.  N.  S.  41L 

And  a  passenger  who  is  familiar  with  the  sur- 
roundings and  knows  of  the  proximity  of  a  post  to 
the  traoic,  who  attempts  to  step  on  the  platform  of 
a  dummy  car  wtiich  is  crowded,  and  the  oar  is 
moving  slowly,  and  he  has  been  warned  of  the 
danger,  cannot  recover  for  injuries  caused  by  col- 
lision with  the  post.  Aikin  v.  Frankf ord  ft  S.  P. 
G.  Pass.  B.  Go.  142  Pa.  47. 

And  where  the  court  refused  to  set  aside  a  ver- 
dict of  $6,500,  for  permanent  injury  from  a  frac- 
tured knee,  it  was  stated  that  a  lady  passenger  on 
84L.  aA. 


a  crowded  street-car  is  bound  to  hold  on  to  straps 
provided  for  support,  if  with  reasonable  conveni- 
ence she  can,  but  If  she  cannot  she  is  bound  to 
use  such  care  and  caution  as  a  prudent  and  cau- 
tious woman  would  under  such  circumstances. 
Whipple  v.West  Philadelphia  Pass.  B.  Go.  U  Phila. 
84& 

But  in  Hnelsenkamp  v. Gitfaens  B.  Ga,  87  Mo.  587* 
80  Am.  Bee.  809,  where  a  passenger  on  a  platform 
step  of  a  crowded  street-car  was  crushed  by  a  pass- 
ing car,  an  instruction  that  if  he  was  permitted  by 
the  agent  or  servants  of  the  company  to  stand  on 
the  steps  he  was  not  guilty  of  contributory  negli- 
gence, was  held  to  be  erroneous  on  tbe  ground  that 
it  excluded  the  idea  of  voluntary  assumption  of 
position,  and  there  was  no  evidence  of  direction 
by  the  employ^. 

Elevated  rcUlroads, 

An  elevated  railroad  company  is  liable  where  the 
guard  in  closing  the  gate  without  notice  gave  a 
passenger  a  violent  puah  that  carried  him  off  the 
platform  of  the  oar  causing  injury,  the  car  being 
so  overcrowded  as  to  cause  dilSculty  in  opening 
and  shutting  the  gate.  Miller  v.  Manhattan  B.  Go.  . 
78  Hun,  612. 

And  it  is  not  negligence  for  a  passenger  to  at- 
tempt to  board  a  crowded  elevated  car.  and  if  he  is 
Jostled  between  the  cars  by  the  crowd  and  is  in- 
jured in  falling  through  for  want  of  protection,  the 
question  of  contributory  negligence  is  for  the  Jury. 
Merwin  v.  Manhattan  B.  Go.  48  Hun,  008. 

But  if  there  is  standing  room  for  a  passenger  in- 
side the  oar  it  is  his  duty  to  go  inside  at  the  request 
of  the  brakeman,  and  a  failure  to  obey  such  a  re- 
quest will  mitigate  the  damages  claimed  for  an  as- 
sault of  the  brakeman  in  pushing  him  in.  Gravllle 
V.  Manhattan  B.  Go.  106  N.  Y.  625,  50  Am.  Bep.  616. 

And  in  Graham  v.  Manhattan  B.  Go.,  60  K.  Y.  S. 
B.  270,  it  was  held  tbat  a  passenger  on  an  elevated 
railroad  who  rode  on  the  platform  which  was  so 
crowded  that  the  gates  could  not  be  shut,  and 
stepped  off  at  one  of  the  stations  and  then  resumed 
his  place  to  finish  his  Journey,  could  not  recover 
for  taijuries  received  as  he  assumed  the  risk  of  In- 
Jury  knowing  the  danger.  f 

And  a  company  is  not  liable  for  the  negligence  of 
one  passenger  towards  another  causing  an  injury, 
where  there  is  no  fault  on  the  part  of  the  company, 
and  the  passenger  attempting  to  board  a  train  re- 
ceives injuries  caused  through  collision  with  those 
attempting  to  alight.  Buck  v.  Manhattan  B.  Go. 
16  Daly,  660;  Thomaon  v.  Manhattan  B.  Go.  75 
Hun,  648. 

See  also  subhead  ^^Injwry  caused  by  fcOow  possen- 
ger  on  crowded  tfxzin.*^ 

As  to  right  of  passenger  to  a  seat  in  a  car.  see 
noU  to  Louisville,  N.  O.  ft  T.  B.  Go.  ▼•  Patterson 
(Ml8S.)22L.B.A.2CA.  I.T. 
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opon  that  train  as  a  passenger,  within  the 
rules  just  stated  to  you,  upon  the  return  pas- 
sage from  Shell  Mound,  and  that  the  defend- 
ant failed  to  furnish  him  room  inside  the 
•car,  by  reason  of  its  crowded  condition,  and 
that  he  was  obliged  to  and  did  for  that  reason 
«tand  and  ride  upon  the  platform,  and  if  you 
belieire  that,  while  he  was  so  standinff  and 
riding  on  the  platform,  the  defendant,  by  its 
servants,  negligently  and  carelessly  managed 
and  ran  its  said  train  at  such  a  rate  of  speed 
so  that,  by  reason  thereof,  in  passing  over  a 
curye  in  said  railroad,  .  .  .  that  the  car 
upon  the  platform  of  which  plaintiff  was  so 
standing  was,  by  reason  of  such  careless, 
noffligent  management  of  the  train,  and  by 
such  rate  of  speed,  so  swayed,  shaken,  jarred, 
ani  jolted  that  the  plaintiff,  without  any 
fault  or  negligence  on  his  part,  but  by  or  in 
consequence  of  the  negligence  of  the  defend- 
ant, as  charged  in  the  amended  complaint, 
was  thrown  off  from  said  car  and  the  plat- 
form thereof  to  and  on  the  around,  and 
thereby  injured*  your  yerdict  will  be  for  the 
plaintiff.  I  also  instruct  you  that  if  a  rail- 
oroad  company  receiyes  upon  its  cars  more 
passengers  than  it  can  furnish  accommoda- 
tions for  inside  the  cars,  and  for  that  reason 
some  are  compelled  to  stand  and  ride  on  the 
platform,  it  is  the  duty  of  the  company  to 
take  that  condition  of*  thlng^  into  account 
in  the  management  of  the  train  and  the  rate 
•of  speed  with  which  it  is  run.  It  cannot  act 
in  disregard  of  the  actual  state  of  things 
which  it  permits  or  suffers.  In  that  case,  the 
•obligation  of  the  railroad  company  to  pas- 
sengers whom  it  receiyes  upon  crowded  cars 
is  that  it  will  furnish  such  increased  and 
more  watchful  and  solicitous  care,  skill,  and 
attention  as  the  crowded  condition  of  the  cars 
require.  If,  therefore,  the  crowd  of  passen- 
gers applying  for  passage  or  crowding  upon 
the  care  is  so  great  that  it  cannot  l^  con- 
trolled by  the  train  officers,  and  thereby  over- 
crowds and  overloads  the  train,  it  is  the  right 
•of  such  officers  to  hold  the  train  until  they 
can  secure  the  proper  control  of  it;  and  as 
between  the  company  and  the  passengers  on 
board,  to  whom  tickets  haye  been  sold  for  the 
trip,  entitling  them  to  trayel  thereon,  it  is 
the  duty  of  the  train  officials  to  do  so,  and 
to  furnish  room  inside  to  all  such  persons. 
If  they,  howeyer,  proceed  upon  the  trip 
without  doing  so,  it  is  there  duty  to  use  the 
utmost  care  and  diligence  of  yery  cautious 
persons  for  the  safe  carriage  of  the  passen- 
gers, having  regard  to  the  actual  location 
upon  the  train  which  the  latter  are  compelled 
to  take.  The  omission  to  use  such  degree  of 
•care  is  negligence  on  the  part  of  the  com- 
pany. " 

The  yerdict  must  be  sustained  upon  all 
•Questions  where  a  substantial  conflict  of  evi- 
aence  is  presented  by  the  record.  Measured 
by  this  test,  responaent^s  evidence  must  be 
taken  as  true ;  and  it  follows  that  this  train 
was  traveling  at  a  very  rapid  rate  of  speed, 
und  while  so" moving,  owing  to  the  fact  that 
it  was  running  upon  a  curved  track  or  over 
•cross  tracks,  or  for  both  of  these  causes,  a 
severe  jar  or  jolt  was  occasioned,  which 
•caused  respondent  to  fall  from  the  platform, 
underneath  the  wheels  of  the  car.  In  this  re- 
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gard  the  plaintiff  testifies  as  follows:   *Tfae 
train  on  this  occasion  ran  faster  ilian  it  ever 
did  before.      It  ran  very  fast.     ...     It 
ran  down  to  the  mole  very  fast.     In  my  ex- 
perience it  ran  faster  than  it  usually   did 
going  down  there.    It  continued  at  fcliat  rate 
of  speed  up  to  the  time  I  fell.     .    .    •     At 
tlie  point  where  I  was  jolted  off,  the  train 
was  going  unusually  fast. "    The  manner  of 
the  accident  is  thus  aescribed  by  him :    *  Tiie 
way  I  experienced  it,  the  car  was  kind  of 
going  half  oyer  off  the  track,  and   ^ye  a 
sudden  jolt,  and  the  way  in  giving  this  jolt 
I  lost  my  hold  behind  me  of  this  iron  rod  I 
had  hold  of,  and  I  felt  myself  goin^,  and  I 
fell  off,  and  that  was  all  I  knew  of  it.    One 
of  the  jolts  was  made  near  the  switch  there 
[pointing  to  the  diagram].    Well,  it  seemed 
the  wheels  struck,  and  kind  of  turew  the  car 
half-way  over  like.    Tliat  was  the  sensation 
I  had,  and  I  could  hear  eyerybody  scream. 
It  broke  my  hold.    I  don't  remember  what 
situation  I  went  off  in,  or  how  I  struck.'* 
The  witness  Miss  Hilda  Treanor  says :   *"  Al- 
ter the  train  left  Shell   Mound  and   came 
down  to  the  Oakland  mole,  it  was  running 
yery  fast.     I  remember  about  the  time  Mr. 
Lynn  fell  off,  or  was  thrown  off,  the  train 
seemed  to  lurch  a  little  bit.     When  he  was 
thrown  off,   I  heard  an  outcry  amon^  the 
ladies  inside  of  the  car.    About  that  time  I 
heard  a  great  many  exclamations  of  surprise ; 
for  instance,  'Gracious!'  and  'My  gracions  1' 
and  words  meaning  the  same  thing.    The 
lurch  of  the  train  partly  threw  down  the 
persons  who  were  standing  within  the  aisle 
of  the  car.    It  had  the  same  effect  upon  them 
as  it  had  upon  me.    It  threw  them  down« 
I  mean  by  that  I  would  haye  fallen  upon  the 
floor  but  for  the  people  standing  around  me. 
They  went  over  on  the  Beats  against  people 
who  were  sitting  in  the  seats.     As  far  as  I 
can  recollect,  people  were  unbalanced,  and 
I  myself  would  haye  fallen  on  the  floor  had 
there  not  been  somebody  I  fell  against.    As 
it  was,  I  did  not  fall  right  oyer ;  and,  as  far 
as  I  noticed  eyerybody  standing  in  the  aisle, 
the  same  thing  happened  to  them."   Captain 
William  Treanor  says:    *'The  train  seemed 
to  be  running  extremely  fast,  as  I  thought, 
as  it  came  down  the  Oaikland  mole.     .    .    . 
The  train  gave  a  yery  heayy   lurch,  and 
knocked  a  number  of  people  down  who  were 
standing  in  the  aisles  where  I  was.     I  was 
standing  up,  and  the  young  lady  just  inside 
the  door,  and  we  both  got  knocked  down  and 
fell  oyer.    I  was  facing  the  forward  end  of 
the  car,  and  both  of  us  got  knocked  over  to 
the  right.    The  women  screamed.     Some  of 
them  said  the  car  must  haye  j  umped  the  track. 
I  cannot  remember  that  the  car  slowed  up 
prior  to  that  time.     .     .     .    The  train  ran 
raster  than  I  haye  been  in  the  habit  of  feeling 
trains  run.     ...     I  thought  it  ran  faster 
than  I  had  even  seen  it  run  on  that  road. 
.     .     .     But  where  I  saw  the  lurch  down  on 
the  mole,  I  could  not  positively  define  the 
point.     It  was  running  at  an  extraonlinary 
fast  rate  of  speed."    The  testimony  of  thesk 
witnesses  is  controlling  upon  tliese  questions, 
and  applying  the  law  given  by  the  trial  court 
to  the  jury  as  to  the  great  care  which  should 
be  exercised  by  a  common  carrier  where  the 
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«an  wert  flo  heavily  oyerloaded  as  in  the 

f present  case,  the  jury  were  eDtirely  justified 
n  saying  that  the  aefeodant  was  guilty  of 
negligence  in  running  its  train  at  tne  rate  of 
speed  that  this  train  was  moyinff ;  especially 
in  view  of  the  defects  in  the  track  or  roadbed, 
'Whatever  they  may  have  been,  that  caused  the 
Jar  or  jolt  to  the  cars  which,  as  we  have  seen, 
80  greatly  disturbed  the  passengers.  The  de- 
fendant should  not  have  allow^  so  many  pas- 
sengers to  have  gone  upon  its  cars,  and,  if  it 
was  unable  to  prevent  them  from  so  doing,  it 
liad  the  right  to  refuse  to  move  tbe  train  under 
4iuch  circumstances;  but  if  it  did  not  pursue 
that  course,  and  undertook  to  transport  all 
passengers  that  were  on  board,  whether  within 
the  cars  or  upon  the  platforms,  it  was  under 
-obligations  to  exercise  the  additional  care 
•commensurate  with  the  perils  and  dangers 
surrounding  the  passengers  by  reason  of  the 
•overcrowded  conaition  of  the  cars. 

Was  the  plaintiff  guilty  of  contributory 
negUgencel  In  view  of  the  instructions  of  the 
•court,  it  is  clear  that  he  was  not.  In  speak- 
ing as  to  the  claim  of  the  defendant  that  warn- 
ing was  given,  the  court  instructed  the  jury : 
'*^U  you  believe  the  plaintiff  did  not  in  fact 
hear  or  know  of  any  warning  given,  if  you 
lielieve  any  was  given,  then  be  cannot  be  af- 
fected by  such  warning,  and  was  justified  in 
taking  passage  on  that  train."  Tlie  plaintiff 
testified  in  unequivocal  terms  that  he  did  not 
^ear  or  know  of  any  warnine  given,  and 
many  other  passengers  testified  to  the  same 
•effect  w i  th  re ference  to  themsel  ves.  The  c v i  • 
^ence  in  this  reirard  is  sufficient  to  create  a 
substantial  conflict  as  to  whether  in  fact  the 
passengers  were  warned  not  to  crowd  the 
train,  and  that  a  second  train  would  soon  ar- 
rive; but,  beyond  the  question  of  conflict  of 
evidence,  the  plaintiff  says  he  heard  and  knew 
•of  no  such  warning ;  and,  under  the  law  given 
to  the  jury  which  we  have  just  quoted,  he 
Jiad  a  T\^ht  under  those  circumstances  to  go 
4ipon  the  train ;  and,  if  there  was  no  room 
within  the  car,  he  then  had  a  right  to  stand 
4ind  ride  upon  the  platform ;  and,  being  so 
situated  by  the  force  of  circumstances  over 
which  the  defendant,  as  we  have  seen,  had. 
•complete  control,  he  was  a  lawful  passenger, 
with  all  the  rights  of  any  other  passenger, 
snd  entitled  to  the  same  care  and  considera- 
tion at  the  hands  of  the  company.  The  fact 
4hat  he  was  compelled  to  stand  upon  the 
platform,  and  was  thus  more  unfortunate  and 
more  inconvenienced  than  his  friends  who 
were  able  to  crowd  within  the  car,  is  wholly 
-Immaterial.  Their  legal  rights  were  the 
same.  The  duties  and  obi  igations  of  the  de- 
fendant to  them  Were  the  same. 

It  is  claimed  the  verdict  is  contrary  to  law, 
in  this :  tliat  the  court  charged  the  jury  that 
if  they  found  as  a  fact  that  other  cars,  rea- 
iflonabfe  in  number  and  seating  capacity,  were 
produced  by  the  defendant  within  a  reason - 
sble  time,  prior  to  or  after  the  time  at  which 
plaintiff  took  his  position  on  the  car,  and  on 
whf^h  plaintiff  mif^ht  have  safely  ridden, 
and  that  plaintiff  was  apprised  thereof,  an 
«ager  desire  on  his  part  to  take  the  over- 
crowded car  in  order  to  roach  his  destination 
was  not  a  reasonable  cause  of  necessity.  The 
•evidence  covered  by  the  instruction  substan- 


tially  stated  above  is  not  such  as  to  make  the 
question  one  of  law.  It  may  be  said  that  the 
evidence  is  fairly  conflicting,  both  as  to  the 
additional  ncconimodations  to  be  furnished 
and  that  the  plaintiff  was  apprised  thereof. 
Again,  all  presumptions  are  in  favor  of  the 
verdict ;  and,  if  the  court's  charge  includes 
instructions  of  law  sufficient  to  support  the 
verdict  when  applied  to  the  evidence  found 
in  the  record,  then  the  verdict  must  be  up- 
held, even  though  there  be  no  sufficient  evi- 
dence to  support  the  verdict  upon  some  other 
theory  of  the  case  covered  by  othnr  instruc- 
tions of  the  court.  It  follows  that  if  the  evi- 
dence, when  considered  in  the  light  of  the 
law  we  have  quoted,  is  sufficient  to  support 
the  verdict,  then  the  verdict  cannot  be  against 
law. 

We  also  think  the  motion  for  a  nonsuit  was 
properly  denied.  Much  that  we  have  already 
said  as  to  the  sufficiency  of  the  evidence  to 
support  the  verdict  is  opposed  to  appellant's 
contention  in  this  regard.  As  we  have  seen, 
the  evidence  established  a  want  of  proper  care 
in  the  running  of  the  train  at  a  high  rate  of 
speed,  and  doubly  so  when  we  consider  that 
defects  in  the  track  or  other  causes  existed 
which  caused  the  severe  jolting  and  jarring 
of  the  cars.  Neither  was  the  plaintiff  guilty 
of  contributory  negligence  in  riding  upon  the 

glatform  under  the  "circumstances  depicted 
y  his  evidence.     The  law  fiven  to  the  jury 
by  the  court  upon  this  point  is  entirely  sound. 
For  the  foregoing  reasons,  it  it  ordered  VuU 
the  judgment  and  order  be  affirmed. 

We  concur:    Harrison*  J.;  Vsa  Floot» 


T.  D.  ROBINSON,  HespL. 

V. 

EXEMPT  FIRE  CO.,  OF  SAN  FRAN- 
CISCO,  Appt. 


.CaL. 


1.  A  plaintiff  can  roeover  only  those 
benefits  aeemed  at  ih^  rommencement 
of  the  action  in  a  suit  for  benefits,  where  he  is 
entitled  to  a  certain  sum  tor  each  week  that  he  Is 
sick  and  disabled* 

0.  A  witness  nay  state  whether  or  not 
a  person  soiny  for  sick  benefits  was 
apparently  irell  when  seen  by  witness  at  u 
specified  time  daring  tbe  period  covered  by  the 
complaint. 

8.  The  relierinflr  of  a  plaintiff  fiE*om  a 
stipolation  submitting  tbe  ca^e  on  a  motion 
for  nonsuit  and  allowing  him  to  file  an  amended 
complaint  IsdiscretlODary  and  not  reviewable  on 
appeaL 

(June  S,  189U 

A  PPEAL  by  defendant  from  a  Judgment  of 
ijL    the   Superior    Court   for  ihe  City  and 

NoTS.— In  aooord  with  the  atx>ve  ease  as  to  the 
limitation  of  recovery  to  the  amount  which  had 
accrued  at  the  commencement  uf  the  action.  Is 
Baltimore  ft  O.  Rmployte  Belief  Asso.  v.  Fust  (Pa4 
2L.B.A.4A. 
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Calitornta  Sxtf&emb  Court. 


JUHS» 


Coanty  of  San  Francisco  In  favor  of  plaintiff 
and  from  an  order  denying  a  moiion  for  a  new 
trial  in  an  action  brougbt  to  recover  sick  ben- 
efits to  which  plaint.fiT  claimed  to  be  entitled 
as  a  member  of  defendant  company.  Be- 
versrd. 

The  facts  are  stated  in  the  opinion. 

Jlilfr.  Davis  Louderback  for  appellant. 

Mr.  George  D.  Collins  for  respondent. 

Van  Fleet*  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  and  appellant  is  an  organ- 
ization, with  certain  fraternal  and  charitable 
features,  whose  membership  is  composed  of 
exempt  firemen.  Its  by-laws  provide  for  the 
payment  of  sick  benefits  to  any  member  who 
from  sickness  or  accident  becomes  unable  to 
earn  a  livelihood.  The  plaintiff,  a  member 
of  the  organization,  brings  this  action  to  re- 
cover a  considerable  amount  claimed  to  be 
duo  him  for  sidk  benefits,  and  which  defend- 
ant refused  to  pay.  Trial  was  had  before  a 
jury,  and  verdict  and  judcrment  went  for 

Slain  tiff.     From  the  judgment  and  an  order 
enying  its  motion  for  a  new  trial,  defend- 
ant appeals. 

1.  The  action  was  commenced  in  Novem- 
ber, 1885,  but  was  not  tried  until  November, 
1898.  At  the  trial  the  court,  against  the  ob- 
jection of  defendant,  admitted  evidence  of- 
fered by  plaintiff  upon  the  theory  that  plain- 
tiff was  entitled  to  recover  for  'benefits  ac- 
cruing intermediate  the  commencement  of 
the  action  and  the  date  of  trial ;  and  the 
court  also  charged  the  iury  in  accord  with 
this  tiieory.  and  refuseu  an  instruction  re- 
quested by  defendant  limiting  the  plaintiff's 
right  to  recover  to  the  benefits  accrued  at  the 
date  of  commencing  his  action,  to  all  of 
which  defendant  excepted.  These  rulings, 
we  think,  were  clearly  erroneous.  The  idea 
upon  which  the  lower  court  seems  to  have 
proceeded  and  the  contention  of  defendant  is 
that  the  contract  sued  on  is  entire,  and  not 
severable ;  that  it  imposed  a  duty  upon  de- 
fendant to  pay  benefits  so  long  as  plaintiff 
remained  sick  and  disabled ;  that,  the  defend- 
ant having  made  default  before  suit,  this 
default  worked  a  breach  of  the  entire  con- 
tract; and  that  all  damages  accruing  subse- 
quently from  that  sickness  must  be  deemed 
to  have  originated  in  the  default,  to  have 
proximately  resulted  therefrom,  and  can  be 
recovered  in  the  action  although  accruing 
subsequently  to  its  commencement.  But  we 
think  respondent  mistaken  as  to  the  character 
of  the  contract  between  the  parties.  The 
contract  is  not  entire  in  the  sense  used  by 
respondent.  It  is,  to  the  contrary,  in  its 
nature  severable.  The  obligation  it  casts 
upon  defendant  la  distinctly  separable  into 
independent  parts.     It  requires  defendant  to 

Eay  plaintiff  a  certain  sum  each  week  that 
e  is  sick  and  disabled.  The  right  of  plain- 
tiff to  this  payment  for  any  one  week  accrues 
at  the  end  of  that  week,  and  he  is  entitled  to 
•ue  immediately  upon  default  in  its  payment. 
Such  default,  however,  does  not  breach  the 
entire  contract;  the  contract  still  subsists  as 
to  future  benefits,  and  the  default  only  affects 
the  rights  of  the  parties  as  to  the  benefit  ac- 
crued. It  ia  obvious  that  it  does  nov  work  a 
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breach  as  to  the  future  benefits,  since,  as  U> 
such,  the  liability  of  the  defendant  has  not 
become  fixed,  but  remains  contingent  upon 
the  condition  of  the  plaintiff  being  Buch  as 
to  entitle  him  to  demand  them.    The  acci- 
dental circumstance  that  the  plaintiff  in  this 
instance  continued  disabled  from  the  same 
cause  subsequent  to  the  bringing  of  his  ac- 
tion, and  that  defendant  continued  to  default 
in  payment  of  benefits,  can  in  no  way  affect 
the  construction  to  be  put  upon  the  contract. 
Each  default  was  a  separate  cause  of  action 
in  itself,  and  the  damage  accruing  to  the 
plaintiff  therefrom  did  not  fiow  proximately^ 
or  otherwise   from   any   previous   default. 
The  successive  defaults  of  the  defendant, 
and  the  damage  resulting  to  plaintiff  from 
each,  were  as  separate  and  apart  as  though 
arising  from    entirely  distinct  and  widely 
separated  causes  of  disability.    Mr.  Parsons, 
speaking  on  the  subject  of  the  rule  of  dam- 
ages applicable  to  a  contract  that  is  severable 
into  parts,  says:    *'It  may  happen  that  the 
injury  complained  of  is  the  breach  of  a  con- 
tract that  extends  over  a  considerable  space 
of  time,  and  includes  many  acts,  or  it  is  a 
tort  divisible  into  many  parts.    The  Ques- 
tion then  arises  whether  the  action  ahould  be 
for  the  whole  breach  or  the  whole  tort,  and 
damages  be  given  accordingly.     This  must 
depend  upon  the  entirety  of  the  contract  or 
of  the  tort.    If  it  be  a  whole,   formed  of 
parts,  which  are  so  far  inseparable  that,  if 
any  are  taken  away,  there  is  no  completed 
breach  or  tort  left,  all  must  be  incluaed  in 
the  demand  and  in  the  damages.     But,  if 
they  are  separable  into  many  distinct  breaches 
or  torts,  then  an  action  may  be  brought  aa 
if  each  stood  alone,  and  damages  recovered.  * 
8  Parsons,  Cont.  chap.  8,  §  6.     This  we  take 
to  be  a  correct  statement  of  the  rule.     If  the 
default  of  defendant  in  the  payment  of  any 
one  week's  benefits  carried  with  it  a  breach 
of  the  whole  contract,  defendant  could  sue 
for  and  recover  all  damages  proximately  fiow- 
ing  from  that  breach ;  and  this  is  the  extent 
to  which  the  authorities  relied  upon  by  re- 
spondent go.     But  the  breach  being  separ- 
able, as  we  have  seen,  and  not  entire,  plain- 
tiff is  only  entitled  to  recover  those  benefits 
accrued  at  the  commencement  of  the  action. 
2.  It  became  a  subject  of  material  inouiry 
at  the  trial  as  to  the  state  of  health  of  plain- 
tiff during  the  period  for  which  he  claimed 
benefits,  the  main  defense  of  defendant  rest- 
ing upon  its  denial  of  the  sickness  or  disa- 
bility of  plaintiff.     Many  witnesses  were 
examined  upon  the  subject,  and  a  large  num- 
ber of  exceptions  are  urged  by  defendant  to 
rulings  of  the  court  in  excluding  evidence. 
The  rulings  complained  of  are  all  upon  one 
general  feature  of  the  evidence;  that  is,  as 
to  the  physical  appearance  and  apparent  state 
of  health  of  plaintiff.     It  would  not  conduce 
to  brevity  nor  subserve  any  useful  purpose 
to  notice  these  rulings  in  detail.    Many  of 
them  were  correct,  but  some  we  deem  erron- 
eous.    Of  the  latter,  one  instance  will  serve 
to  point  the  rule  which  should  be  observed 
by  the  lower  court  on  a  new  trial :    A  wit- 
ness who  knew  plaintiff  quite  intimately, 
and  saw  him  frequently,  and  had  conversa- 
tiona  with  him  about  hia  health  during  the 
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period  covered  bj  his  claim  against  defend- 
act,  was  asked  this  question :    **  Well,  now, 


when  you  saw  him  on  these  occasions  walk 
Along,  when  he  noticed  you,  was  he  or  was 
he  not  apparently  well  7''^  Plaintiff  objected 
to  the  question  as  calling  for  the  opinion  of 
the  witness,  and  the  objection  was  sustained. 
We  think  the  question  was  competent,  and 
should  have  been  allowed.  It  is  true,  as  con- 
tended by  respondent,  that,  to  a  certain  ex- 
tent, the  question  tended  to  elicit  the  opin- 
ion of  the  witness ;  but  it  called  at  the  same 
time  for  the  fact  of  the  plaintiff's  physical 
appearance,  as  a  result  of  the  witness*  ob- 
seryation,  and  that  fact  the  party  was  en- 
titled to  lay  before  the  jury.  There  are 
many  cases  where  a  witness,  thouprh  not  an 
expert,  may  be  permitted  to  state  the  result 
of  his  obseryatfon,  notwithstanding  it  in- 
ToWe  in  a  sense  his  opinion  or  judgment, 
such  as  the  apparent  state  of  health  of  a  per- 
son, whether  a  person  is  drunk  or  sober,  or 
other  characteristic  or  state  which  manifests 
itself  to  liie  apprehension  of  the  common  ob- 
server. It  is  sometimes  difficult  to  distin- 
guish between  that  which  is  purely  matter 
of  opinion,  and  so  not  admissible,  and  that 
which  partakes  of  the  nature  of  a  fact  by 
reason  of  beinp:  the  result  of  personal  contact 
and  observation  by  the  witness,  but  this  dif- 
ficulty does  not  in  any  sense  militate  against 
the  rule.  There  are  many  matters  of  impor- 
tance to  the  investigation  of  truth  that  could 
not  be  established  or  presented  to  the  jurv 
if  this  were  not  the  rule.  Lawson,  in  his 
work  on  Expert  and  Opinion  Evidence,  at 
page  480,  lays  down  the  rule  that  healtii  or 
sickness  is  f>rovable  by  opinion,  and  cites 
many  authorities  from  many  states  to  sustain 
the  principle.  In  Shatoneetatcn  v.  Mctaon^  82 
111.  887,  25  Am.  Rep.  821,  it  was  held  that 
the  fact  of  disease,  when  perceptible  to  the 
senses,  may  be  testified  to  bv  any  witness. 
So,  in  the  case  of  Parker  v.  iBoston  A  H,  B. 
B,  Co.,  109  Mass.  449,  the  plainUff  sued  a 


common  carrier  for  personal  injuries,  and» 
on  the  trial,  her  daughter  was  permitted  to 
testify  that  her  mother  **  was  decidedly  worse 
than  she  was  two  months  after  the  accident.* 
The  testimony  was  held  proper,  the  court 
saying :  ^  The  witness  had  the  means  of  ob- 
serving the  plaintiff  from  time  to  time,  and 
her  testimony  was  as  to  facts  within  her  ob- 
servation, and  not  a  mere  expression  of  opin- 
ion reached  by  a  process  of  reasoning  and 
deduction.  She  stated  what  she  saw,— that 
the  plaintiff  was  not  able  to  do  as  much 
work  and  was  not  as  well  as  she  was  two 
months  after  the  accident."  The  same  prin- 
ciple has  been  upheld  in  this  state  in  a  num- 
ber of  cases.  Bee  People  v.  Lavelle,  71  Cal. 
351 ;  People  v.  Wreden,  59  Cal.  892 ;  and  Car- 
penter's Estate,  94  Cal.  416.  In  the  instance 
stated,  and  several  others  of  like  character, 
we  think  the  court  should  have  allowed  the 
evidence. 

8.  The  court  did  not  err  in  relieving  plain- 
tiff from  the  effect  of  his  stipulation  sub- 
mitting  the  case  on  motion  for  nonsuit,  and 
allowing  him  to  file  an  amended  complaint. 
It  was  a  matter  purely  in  the  discretion  of 
the  court,  and,  upon  the  showing  made,  we 
cannot  say  the  discretion  was  abused.  Ward 
V.  CZay,  82  Cal.  602.  Neither  did  the  court 
err  in  its  ruling  as  to  the  statute  of  limita- 
tions, nor  on  the  doctrine  of  uUra  vires.  As 
to  the  latter  question,  we  an  satisfied  that 
the  objects  contemplated  by  and  provided 
for  in  the  by-laws  are  clearly  within  the 
language  of  the  act  conferring  upon  defend- 
ant control  of  the  fire  department  charitable 
fund. 

We  have  carefully  examined  the  record, 
and  find  no  other  error.  For  the  reasons 
above  given,  the  Judgment  and  order  denying 
a  new  trial  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

We  concur :  Garovttet  /./  Harrison* 
if. 


VIRGINIA  SUPREME   COURT   OF  APPEALS. 


NORFOLK  A  WESTERN    R.    CO.,  Pff. 
in  Em^ 

0.  0.  WARD, 


Va.. 


!•  Obedience  to  orders  win  not  be 
deemed  eontributorjr  nesrlisenee*  un- 
less tbe  danger  was  so  irlarhig  that  no  prudODt 
man  would  enter  into  It,  even  when,  like  the 
serrant,  he  was  not  entirely  free  to  chooee. 

t«  Tiieriskofii^iiryflroDi  the  caving  in 
of  the  sides  of  aditeh  18  fbet  deep  and 
18  inches  wide*  while  snoh  dltotaes  were  not 
OBoally  due  more  than  6  or  8  feet  deep,  is  not  aa- 
■omed  bj  a  laborer  who  does  not  know  of  the 
danirer,  but  goei  In  under  peremptory  orders  to 
dis  It  deeper. 


NOTS.— Upon  the  qneBtion  of  rellanoe  upon  ocw 
ders  as  afleotlns  oontributory  neffliffence  of  em- 
pk>y6  see  noCs  to  Onnan  y.  Ifannlz  (Goto.)  17  U 
R.A.6QB. 
24  L.R.  A. 


(June  14,  18M.) 

ERROR  to  the  Circuit  Court  for  Carroll 
County  to  review  a  judfi^ment  in  favor  of 
plaintiflF  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meesrs,  Brown  A  Moore  for  plaintiff  In 
error.  « 

Mr,  R.  C.  Jackson,  for  defendant  in  error: 

When  a  servant  shows  that  his  injury  was 
in  consequence  of  an  increased  riisk,  one  not 
ordinarily  incident  to  his  employment,  grow- 
ing out  of  master's  negligence,  the  burden  of 
proof  is  upon  the  master  to  show  that  the  serv- 
ant knew  of  and  understood  the  increased 
danger. 

Steoboda  v.  Ward,  40  Mich.  420;  Dorsey  ▼. 
Phillips  d  0,  Constr.  Go.  42  Wis.  688;  Bum- 
ffuU  V.  DilvDorih,  111  Pa.  848. 

It  Is  conceded  that  as  a  general  rule  a  serv- 
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ant  caDDOt  recoyer  for  iDjuries  resulting  from 
causes  seeo  and  koowu  by  him. 

IronSfiip  BiUlding  Works  y.  NuttaU,  119 
Pa.  149. 

But  when  the  seryaut  acts  under  the  orders 
of  his  master  and  is  injured,  the  rule  is  differ- 
ent. For  then  it  cannot  be  said  with  any  de- 
gree of  reason  that  the  master  and  seryant 
stand  on  equal  footing,  eyen  though  they  haye 
equal  knowledge  of  the  danger.  The  seryant 
occupies  a  position  of  subordination  and  may 
rely  on  the  skill  and  knowledge  of  his  master 
and  is  not  free  to  act  on  his  own  suspicions. 

SharUlY.  JSt.  Joseph,  104  Mo.  114;  2  Thomp. 
Neg.  976. 

Where  a  master  or  superior  orders  an  in- 
ferior into  a  position  of  danger  and  he  obeys, 
if  injured  the  law  will  not  charge  him  with  the 
assumption  of  the  risk  unless  the  danser  is  so 
glaring  that  no  man  of  prudence  would  haye 
entered  into  it. 

Miller  y.  Unum  Poo.  BaUway,  12  Fed.  Rep. 
600,  4  McCraiy,  115.  See  also  SJiortel  y.  St, 
Jo9Ppli,  104  Mo.  114:  Stephens  y.  Hannibal  db 
St.  J.  R.  Co,  96  Mo.  209. 

Mr.  William  D.  Tompkins  also  for  de- 
fendant in  error. 

FaiuitIeroy»  J.,  deliyered  the  opinion  of 
the  coun: 

After  all  the  eyidence  had  been  introduced 
the  court  ^aye  four  instructions  asked  for  by 
the  plaintiff,  which  were  excepted  to  by  the 
defendant,  and  gaye  six  instructions  asked  for 
by  the  defendant,  which  were  excepted  to  by 
the  plaintiff.  The  jury  found  for  the  plain- 
tiff, and  assessed  $1,100  damages.  The  de- 
fendant moved  to  set  aside  the  yerdict  and  for 
a  new  trial,  on  the  ground  that  the  verdict  is 
contrary  to  the  law  "and  the  evidence,  which 
motion  the  court  overruled,  and  entered  the 
judgment  complained  of,  upon  the  finding  of 
the  jury.  The  defendant  excepted  to  the  ac- 
tion of  the  court,  and  the  evidence  is  certified. 
The  plaintiff  in  error  assigns  for  error  that 
the  judgment  is  erroneous,  in  that  the  court 
overruled  the  motion  to  set  aside  the  verdict 
of  the  jury,  was  contrary  to  the  law  and  the 
evidence,  and  to  grant  a  new  trial,  and  that 
the  instructions  ffiven  to  the  jury  on  the 
prayer  of  the  plaintiff  are  erroneous.  The 
appellee.  Ward,  received  severe  and  per- 
manent injury  by  the  caving  in  of  the  side 
of  a  chamber,  or  **  ground-hog  hole, "  as  known 
in  the  parlance  of  railroad  track  grading,  18 
inches  wide,  and  18  feet  deep,  and  12  feet 
into  the  mass  of  impending  earth  to  be  ex- 
cavated and  removed,  in  which  he  was  work- 
ing in  the  employ  of  the  defendant  company, 
and  into  which  he  was  specifically  and  per- 
(Anptorily  ordered  to  go,  and  dig  and  excavate 
it  deeper ;  after  he  had  dug  it,  and  shoveled 
out  the  earth,  to  even  a  greater  depth  than 
was  customary  and  prudent,  by  the  supervis- 
ing and  authoritative  ^boss''  in  charge  of  the 
work  as  the  agent  of  the  appellant.  The  de- 
fendant company  claims  that  the  evidence 
fails  to  show  any  negligence  on  the  part  of 
the  company,  and  that  the  plaintiff  knew,  or 
ought  to  have  known,  of  the  danger  of  the 
place  and  character  of  the  work,  and  that  ho 
assumed  the  risk  incident  to  his  employment. 
The  evidence  la  certified,  and,  in  reviewing 
24  L.  R  A. 


the  finding  of  the  jury  upon  the  facta,  we  am 
confined  to  the  evidence  for  the  appellee  wher» 
there  is  any  conflict.  Abundant  evidence  wi* 
introduced  by  the  plaintiff  (who  ia  the  ap- 
pellee here)  to  show  that  the  place  in  whicb 
he  worked,  and  the  method  of  the  work,  as 
ordered  and  conducted  by  the  defendant,  were 
not  reasonably  safe ;  ana  that  the  agent  of  the 
company  in  charge  of  the  digging  and  ex- 
cavating did  not  adopt  or  observe  the  req- 
uisite and  usual  caution  to  prevent  or  guanl 
against  the  extreme  danger  of  the  work  into 
which  he  specifically  and  positively  ordered 
the  appellee  to  go,  and  which  proximately 
caused  his  severe  and  lasting  injuries.  The 
soil  or  earth  in  which  the  dei^ndant  company 
was  constructing  its  roadbed  was  treacherous 
at  this  place,  rotten,  and  seamy ;  and  the  evi- 
dence shows  that  it  was  known  to  the  com- 
pany's agent  and  representative  to  be  dan- 
gerous to  work  in,  by  sinking  chambers  and 
undermining  and  breaking  off  the  forehead 
or  blocked -out  mass.  Their  foreman,  who 
ordered  the  appellee  to  go  back  into  the  hogr 
hole,  and  sink  it  to  the  unusual  and  dan- 
gerous depth  of  18  feet»  knew  of  the  risk  of 
the  undertaking,  and  expressed  his  fear  that 
he  would  get  his  men  killed  in  the  chambers 
by  the  falfinfi:  in  of  the  sides  of  the  rotten, 
loose,  and  seamy  earth ;  and,  only  a  day  or 
two  before  the  accident  which  injured  the  ap- 
pellee, one  of  the  chambers  near  by  caved  in, 
because  of  the  character  of  the  earth  and  un- 
supported sides  of  the  hog  hole.  After  Ward. 
the  appellee,  had  sunk  the  chamber  in  which 
the  abcident  occurred  to  the  unusual  depth  to 
which  they  had  been  sinking  them,  he  came 
out  to  break  off  the  forehead,  as  the  usual 
precaution  for  safety.  Long,  the  standing 
boss,  was  peremptorily  order^  by  Hanka,  the 
walking  and  chief  boss,  without  a  look  or  a 
glance  of  inspection  by  either  of  them,  to 
send  Ward  in  again  to  sink  the  chamber 
deeper.  Long  gave  the  order  to  Ward,  as 
coming  from  Hanks,  which  Ward  obeyed : 
and,  when  he  had  dug  and  aivoveled  out  the 
chamber  to  the  depth  of  18  feet,  one  of  the 
unsupported  sides  fell  in,  crushed  the  ap- 
pellee under  the  weight  of  the  falling  maas, 
causing  to  him  painful  and  permanent  in- 
jury. Here  is  a  distinct  act  of  positive  neg- 
ligence and  recklessness  of  the  authoritative 
agent  of  the  defendant  company,  by  which, 
proximately  and  directly,  a  dav  laborer,  who 
was  bound  to  ot)ey  the.  orders  of  his  superior, 
was  severely  injured.— disabled  for  life. 

It  is  argued  that  the  appellee.  Ward,  must 
be  presumed  to  have  known,  and  was  in  duty 
bound  to  observe,  the  dangerous  character  of 
the  work,  and  therefore  he  assumed  the  dan- 
gers incident  to  his  employment.  He  swears 
positively  that  he  did  not  know  of  the  danger 
of  his  situation  and  surroundings;  and  the 
jury  found  as  a  fact  that  he  was  not  guilty 
of  contributory  negligence  in  obeying  the 
specific  and  positive  order  of  his  superiors  to 
return  into  the  chamber  and  sink  it  deeper. 
Hanks  and  Long  knew  of  the  danger,  and  the 
duty  of  careful  and  constant  inspection  of  the 
situation  and  progress  of  the  work,  to  detect 
and  provide  against  danger  and  injury  to  the 
laborer  who  was  digging  and  shoveling  dirt 
in  this  narrow,  deep,  and  dark  ditch,  was 
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wholly  neglected  br  ihem,  to  the  serious  in- 
jury of  the  defendant's  employ^.  An  em- 
ploy^ assumes  such  risks  as  are  incident  to 
his  employment,  and  do  not  arise  or  ensue 
from  the  negligence  of  his  employer,  or  his 
deputies  in  authority  oyer  him  and  his  work ; 
but  the  evidence  in  this  case  establishes  the 
fact  that  the  accident  would  not  have  hap- 
pened but  for  the  grow  recklessness  of  the  de- 
fendant company's  agent.  The  usual  plan  of 
doing  this  work  had  been  to  sink  the  chamber 
aix  or  eight  feet,  **  break  off**  the  loosened  and 
undermined  forehead  or  impending  mass,  be- 
fore beginning  to  sink  the  chamber  deeper. 
Had  this  been  done  in  this  case,  there  could 
be  but  little  or  no  danger  of  serious  injury, 
because  the  walls,  being  low,  were  not  likely 
to  fall ;  and,  if  they  should  commence  to  fall, 
the  workmen  could  save  themsel  ves  by  getting 
out,  which  it  was  impossible  for  Ward  to  do 
in  a  narrow  cell,  only  18  inches  wide,  and  18 
feet  deei),  into  which  he  was  ordered  to  work, 
and  to  sink  the  chamber  several  feet  deeper 
than  was  usual,  and  that,  too.  in  earth  more 
dangerous  and  treacherous  than  had  been  en- 
countered in  the  work  before  reaching  the  cut 
where  the  accident  and  injury  happened. 
When  the  servant  shows  that  his  injury  was 
in  consequence  of  an  increased  risk,  and  one 
not  ordinarily  incident  to  his  employment, 
but  growing  out  of  the  master's  negligence, 
the  burden  of  proof  is  upon  the  master  to  show 
that  the  servant  knew  of  and  understood  the 
increased  dangers.  SwobodaY.  Tfan{,40Mich. 
424.  "If  he  knew,  or  reasonably  ought  to 
have  known,  the  presence  of  danger  to  him 
in  the  course  of  his  employment  of  the  cattle 
chute  in  question,  and  saw  fit,  notwithstand- 
ing, to  continue  in  his  employment,  he  might 
be  held  to  answer  the  extraordinary  risk,  as 
well  as  the  ordinary  risk,  of  his  service.  But 
it  appears  to  us  that  this  conFequence  of  his 
acquiescence  ought  to  rest  on  poutive  knowl- 
edge of  precise  dangers  assumed,  not  on  vague 
surmises  of  possibility  of  danger."  Dcrtey 
T.  PhiUip9  A  O.  CoMtr.  Oo.  43  Wis.  688. 

If  an  em  ploy  6,  without  specific  command 
as  to  the  time  and  manner,  uses  an  obviously 
defective  implement,  the  defect  alike  open  to 


the  observation  and  within  the  oomprehensio» 
of  both  employer  and  employe,  both  stand 
upon  common  ground,  and  no  recovery  can  bo 
had  for  a  resulting  injury  to  either ;  but  when 
the  servant  acts  under  the  orders  of  his  master, 
and  is  injured,  the  rule  is  different,  for  then 
it  cannot  be  said  with  any  degree  of  reason 
that  the  master  and  servant  stand  on  equal 
footing,  even  though  they  have  equal  knowl- 
edge of  the  dangers.  The  servant  occupies 
the  position  of  subordination,  and  may  rely 
upon  the  skill  and  knowledge  of  his  master, 
and  is  not  free  to  act  on  his  own  suspicions. 
Iran- Ship  Building  WcrkM  v.  NuttaU,  119  Pa. 
149;  SfwrUl  v.  Bt.  Joieph,  104  Mo.  114.  ''If, 
therefore,  the  master  orders  the  servant  into  a 
situation  of  danger,  and  he  obeys,  and  is 
thereby  injured,  the  law  will  not  deny  him 
a  remedy  against  the  master  on  the  ground  of 
contributory  negligence,  unless  the  danger 
was  so  glaring  that  no  prudent  man  would 
have  entered  into  it,  even  when,  like  the  serv- 
ant, he  was  not  entirely  free  to  choose. 

The  same  rule  has  besn  applied,  and  with 
sound  reason,  where  the  person  injured  was 
ordered  into  a  service  of  pecul  iar  danger,  such 
as  he  did  not  undertake  to  perform,  by  an- 
other servant  standing  towards  him  in  the 
relation  of  superior  or  vice-principal :  and  if 
he  obeys  such  an  order,  and  is  injured,  ho 
may  recover  damages.  The  law  will  not  de- 
clare his  act  of  obedience  negligence  per  m, 
but  will  leave  it  to  the  jury  to  say  whether 
he  ought  to  obey  or  not."  2  Thomp.  Neg. 
975.  "  Where  there  is  any  doubt  whether  the 
employ6  was  acquainted,  or  ought  to  have 
been  acquainted,  with  the  risk,  the  determi- 
nation of  the  question  is  necessarily  with  the 
jury."    Rummell  v.  DUwn-tK  111  Pa.  848. 

The  foregoing  principles  of  law  are  directly 
applicable  to  the  facts  of  tbis  case.  Of  the 
instructions  given  by  the  court,  it  is  enough 
to  say  that  they  correctly  state  the  law,  and 
there  is  nothing  in  them  of  which  the  ap- 
pellant can  complain.  Our  judgment  is  to 
afl9rm  the  judgment  of  the  circuit  court  of 
Carroll  county. 

AfflTTMd, 


KANSAS  SUPREME  COURT, 


CITIZENS'  NATIONAL  BANK  OF 
KINGMAN.  Plff.  in  Err., 

George  F.  BERRY  et  oL 


<^. 


.Kan.. 


*The  preoldeBt  of  »  hanking  eorporar 
tlon  hmm  the  power  to  empioy  eonneel 

and  manage  the  litigation  of  the  bank,  in  the  ab- 
senoe  of  any  order  of  the  board  of  diieotors  de- 
priylnff  him  of  snoh  power. 

*Headnote  by  Aujor,  J. 


NoTB.— As  to  the  authority  of  the  president  of  a 
eorporation  irenerally  to  control  litigation  in  which 
tt  to  Interested  and  to  appoint  attorneys,  see  fioU 
to  Walt  y.  Nashua  Armory  Asso.  (N.  H.)  14  L.  R.  A. 

am. 
184L.R  A, 


(July  0, 1804.) 

ERROR  to  the  District  Court  for  Kingmaift 
CountT  to  review  a  judgment  denying 
the  right  oi  the  president  of  the  defendant  cor- 
poration to  control  the  litigation  in  a  proceed- 
ing which  had  been  instituted  against  it.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Meare.  8.  S.  Aahbaogh  and  James 
Steck.  for  plaintiff  in  error: 

The  president  of  a  bank  corporation  is,  vt'r- 
tuie  offlcii,  clothed  with  ample  authority  to  at- 
tend to  and  conduct  the  litigation  of  the  bank. 

Boone,  Corp.  §^  144,  216,  and  cases  cited; 
Morse,  Banks  &  Banking,  §  143  {b),  and  casea 
dted. 

Whenever  a  party  having  a  direct  interest  in 
the  subject-matter  and  result  of  litigation  ap- 
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pears  in  court  and  makes  known  bis  rights 
and  interests,  he  has  never  been  denied  leave 
to  defend  such  interest.  A  moral  sense  of 
Justice  goes  side  by  side  with  the  strict  lines  of 
law,  and  courts  are  organized  upon  the  theory 
and  for  the  purpose  of  doing  justice  between 
litigants,  rather  than  making  a  farce  of  judicial 
proceedings  and  the  process  of  the  courts  in- 
struments of  fraud  and  oppression. 

Mewn,  Bim,j  A  Hay  for  defendants  in 
error. 

Allen*  J.  9  delivered  the  opinion  of  the 
court: 

George  F.  Berry  A  Co.  brought  suit  against 
the  Citizens'  National  Bank  of  Kingman  to  re- 
cover certain  sums  of  money  alleg^  bj  them 
to  have  been  paid  to  the  bank  as  usurious  in- 
terest, and  the  penalty  provided  by  the  national 
banking  law  therefor.  An  answer  containing 
merely  a  general  denial  was  filed  by  Lydecker 
A  Cooper  on  behalf  of  the  defendant.  A  de- 
murrer alleging  various  pounds  was  filed  by 
R  W.  Hod^n,  as  president.  The  attorney 
for  the  plaintiffs  moved  to  strike  from  the 
files  Hodgson's  demurrer,  and  Lydecker  & 
Cooper  moved  for  an  order  requiring  Hodgson 
to  show  by  what  authority  he  appeared  for  the 
bank.  Hodgson  also  moved  for  an  order  re- 
4iairing  Lydecker  &  Cooper  to  show  by  what 
authority  they  appeared.  On  this  motion, 
a£9davits  were  intioduced,  from  which  it  ap- 
pears that  Hodgson  was  president  of  the  bank, 
and  the  owner  Qf  $30,800  of  the  capital  stock, 
the  total  amount  of  which  was  $50,000;  that 
the  corporation  had  gone  into  voluntary  liquida- 
tion in  December,  1888;  that  Lydecker  & 
Cooper  had  been  employed  as  attorneys  of  the 
bank  by  the  board  of  directors,  and  had  never 
been  discharged  as  such;  and  that  Lydecker 
was  one  of  the  directors.  On  hearing  these 
motions,  the  court  ordered  the  demurrer  filed 
bjr  Hodgson  stricken  from  the  files,  and  sus- 
tained the  right  of  Lydecker  &  Cooper  to  rep- 
resent the  bank.  Thereupon  Messrs.  Ash- 
baugh  &  Steck  asked  leave  to  file  an  answer 
on  Mhalf  of  the  president  of  the  bank,  under 
employment  from  him,  setting  up  the  fact  that 
Berry  and  Jett«  the  plaintlils«  were  directots.iai 


the  bank  at  the  time  of  the  alleged  osuriooi 
transaction,  and  also  the  facts  with  referenoo 
to  the  bank  having  gone  into  voluntarv  liquida* 
tion,  and  other  matters  of  defense.  The  court 
refused  to  consider  such  answer,  and  held  that 
Hodgson  had  no  right  to  be  heard.  The  case 
was  then  tried,  and  a  judgment  rendered  ie 
favor  of  the  plaintiffs  for  $040. 12.  Aside  from 
the  fact  that  Hodgson  was  the  party  principally 
interested  in  the  result  of  the  litiiration,  it  ap- 
pears that  he  was  president  of  the  bank  at  the 
time  it  went  into  liquidation,  and,  if  the  cor- 
porate existence  of  the  bank  had  not  terminated, 
was  still  its  president. 

In  Morse  on  Banks  and  Banking  (sec  143)  it 
is  said:  "Inde?d,  it  is  a  singular  fac(  that  the 
entire  collection  of  judicial  authorities  justifies 
the  enunciation  of  only  one  act  as  falling  with- 
in the  properly  inherent  power  of  the  presi- 
dent This  sofitary  function  is  to  take  charge 
of  the  litigation  of  the  bank.  There  is  no 
question  that  this  matter  belonj^  to  him  by- 
virtue  of  his  oflQce.  He  may  institute  and 
carry  on  legal  proceedings  to  collect  demands 
or  claims  of  the  bank.  He  may  appear,  an- 
swer, and  defend  in  suits  against  the  bank. 
He  may  retain  and  employ  counsel  on  behalf 
of  the  bank.  See  also  Boone,  Banking,  §  144^ 
and  cases  cited. 

It  is  said  in  the  brief  that,  as  the  evidence  le 
not  all  contained  in  the  record,  the  court  can- 
not consider  the  case.  It  is  immaterial  whether 
the  case  contains  all  the  evidence  or  not,  for 
the  substance  of  the  claim  of  the  plaintiff  in 
error  is  that  it  was  refused  a  hearing.  There 
is  nothing  in  the  record  showing  that  the  IxNtrd 
of  directors  had  attempted  to  take  away  from 
the  president  the  power  to  employ  attorneys 
and  conduct  the  bank's  litigation.  The  mere 
fact  that  the  board  of  directors  had  employed 
counsel  would  not  necessarily  take  away  from 
the  president  the  right  to  control  a  case  in 
court,  and  to  have  the  bank  represented  by' 
other  counsel,  if  he  saw  fit 

It  was  error  for  the  court  to  deny  the  presi- 
dent this  right,  and  ^  judgment  ig  fhertfom 
retened. 

All  the  Justices  concm; 
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MICHIGAN  SUPREME  COURT. 


PEOPLE  of  the  State  of  Michigan 

Abijah  EATON,  Plffin  Err: 

( Ifioh ) 

Telegraph  poles  In  »  highway  do  not 
constitute  an  additional  serritude  upon 
the  fee  for  which  owners  must  be  oompensated* 

(AfeOraCft,  Ch.  J.,  0,iment»^ 

(May  18, 1804.) 

ERROR  to  tbe  Circuit  Court  for  Barry 
CouDty  to  review  a  judgmeut  coDvicting 
him  of  assault  and  battery  for  iDterfering  with 
Ihe  employes  of  a  telegraph  compaoy  who  were 
-attempting  to  set  poles  in  a  highway  in  front 
-of  his  property.     Afflrmed. 

The  facts  are  stated  in  the  opinions. 

ifewr«.  William  O.  Lowden  and  Charles 
-O.  Holbrook  for  plaintiff  in  error. 

Messrs.  A.  A«  Ellis  and  James  A*  Swee- 
xew,  for  defendants  in  error: 

it  cannot  be  of  any  benefit  to  the  respondent 
in  this  case,  that  the  incorporation  of  the  Bar- 
ry County  Telegraph  Association,  at  the  time 
-of  the  assault,  bad  not  been  completed.  That 
is  a  matter  that  concerned  the  state  only. 

Whipple  Y.  Parker,  29  Minh.  869;  ToUtfo  d 
A,  R,  Co.  v.  Johnson,  55  Mich.  456;  Nichols 
V.  Ann  Arbor  <fe  T.  Street  B,  Co.  16  L.^R.  A. 
371,  87  Mich.  868;  Whitney  T.  Wyman^  101  U. 
S.  892,  25  L.  ed.  1050. 

The  public  nature  of  transmitting  intelli- 
gence by  the  use  of  electric  telegraphs  is  decided 
by  the  legislature  in  both  of  the  acts  above  refer- 


red to.  It  is  also  recognized  by  the  oongrew  of 
the  United  Slates  in  an  Act  made  March  1, 
1884,  making  all  public  roads  and  highways 
"military  or  post  roads," and  giving  to  any 
company  the  right  to  erect  electric  lelegraph 
lines  thereon  under  certain  conditions. 

U.  B.  Rev.  8tal.  g:^  8964,  5263.  5668:  Pensa- 
cola  Teleg.  Co.  v.  Western  U.  TeUg.  Co.  96  U. 
t).  1.24L.  ed.  70S. 

Ht&rhways,  within  and  through  a  state,  are 
constructed  by  the  state,  and  are  under  legis- 
lative control. 

Cooley,  Const.  Lim.  p.  588. 

When  I  he  highway  is  not  restricted  io  its 
dedication  to  some  particular  mode  or  use,  it  ia 
open  to  all  suitable  methods. 

Macomber  v.  Nichols,  84  Mich.  2^6.  22  Am. 
Rep.  522;  Starr  v.  Camden  d  A.  R.  Go.  24  N. 
J.  L  597;  Boston  v.  liichardsnn,  18  Alien,  146; 
Com.  V.  Temple,  14  Gray,  69;  Chase  v.  Sutton 
Mfg.  Co.  4  Cush.  152. 

No  right  to  lake  the  private  property  of  the 
owner  o?  a  fee  in  tbe  hifrhway  is  conferred  by 
the  telegraph  acts  of  this  state;  all  that  is 
given  is  the  right  to  use  the  land  to  place 
posts  upon,  the  whole  beneficial  use  of  which 
bad  been  previously  taken  from  the  owner  for . 
the  use  of  the  public,  and  for  which  the  owner 
has  been  paid  the  full  market  value  of  the  land, 
for  the  perpetual  easement,  with  no  reduction, 
for  the  reversionary  interest. 

Detroit  v.  Chagee,  68  Mich.  635:  Detroit. 
City  Railwoy  v.  MiUs,  85  Mich.  658;  Pierce  y. 
Drew,  186  Mass.  75.  49  Am.  Rep.  7;  Macomher 
V.  Nichols,  84  Mich.  212,  22  Am.  Rep.  522;. 
Grand  Rapids  A  I.  R.  Co.  v  Beisel,  88  Mich. 
62,  81  Am.  Rep.  806;  Nichols  v.  Ann  Arbrd 
T.  Street  R.  Co.  16  L«.  R.  A«  371,  87  Mich.  369; 


VorE,—TeUgravh  or  teiUvlume  poles  as  addUional 
tmrden  tm  nialiway. 

Tbe  numerical  weight  of  authority  is  in  favor 
-of  the  propositioQ  that  telejrraph  and  telephone 
poles  constitute  additional  burdens  upon  a  high- 
way which  entitles  the  abnttinK  owner  to  compen- 
sation at  least  in  tbe  case  of  country  roads. 

Some  of  the  cases  have  made  the  old  distinction 
t)etween  cases  in  which  the  fee  is  in  the  abutting 
owuer  and  these  in  which  the  fee  is  in  the  public* 
but  such  distinction  in  these  cases  is  likely  to  fail 
with  the  frrowinir  tendency  of  late  cases  to  i^more 
it  in  all  cases  of  encroachment  upon  the  rights  of 
■abui  ting  owners. 

Poles  are  an  additional  servitude  on  a  country 
road.  Eels  v.  American  Teleph.  &  Teleg.  Go.  06 
Hun,  516;  Bla<)h field  v.  Empire  State  Teleph.  & 
Teleg.  Go.  71  Hun,  fi32;  Western  U.  Teleg.  Go.  v. 
Williams,  8  L.  R.  A.  i29.  86  V a.  606;  Smith  v.  Gentral 
District  Printing  &  Teleg.  Go.  2  Ohio  Gt.  Gt.  Rep. 
lesO;  Board  of  Trade  Teleg.  Go.  v.  Barnett,  107  Hi. 
607, 47  Am.  Rep.  453. 

The  legislature  has  no  power  to  authorize  the  use 
•of  a  street  for  telegraph  poles,  and  a  company  can- 
not therefore  invoke  tbe  power  of  the  court  to  re- 
strain abulting  owners  from  interfering  with  its 
poles,  although  it  has  erected  them  under  author- 
ity of  the  legislature.  Metropolitan  Teleph.  ft 
Itetoff.  Go.  T.  GolweU  Lead  Go.  67.How.  Pr.  866, 18 
Jones  ft  A.  488. 

Telephone  poles  are  an  additional  burden,  when 
"the  fee  is  in  the  abutting  owner  and  he  may  re- 
cover damages,  and  although  the  tee  is  in  the  pub- 
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lie  if  he  sustain  direct  and  Immediate  injuries  by 
reason  of  the  constructl(»n  of  the  line  In  the  street. 
Ghesapeake  ft  P.  Teleph.  Go.  v.  Hackenzie,  74  Md. 
86. 

In  Willis  V.  Erie  Teleg.  ft  Teleph.  Go.  87  Minn.  847, 
tbe  members  of  the  court  were  evenly  divided  upon 
the  question,  therebv  aflBrming  a  Judgment  of  the 
lower  court  against  tbe  company. 

Gompensation  to  abutting  owners  is  a  condition 
precedent  to  tbe  right  to  erect  the  poles.  Dusen- 
bury  V.  Mutual  Teleg.  Go.  11  Abb.  N.  G.  440. 

In  Broome  v.  New  York  ft  N.  J.  Teleph.  Co.  42  N. 
J.  Eq,  141,  a  mandatory  injunction  was  granted  to 
compel  the  removal  of  poles  which  had  been  set 
without  obtaining  lawful  authority  to  set  them 
from  public  authorities  who  had  power  to  grant  it. 

In  State  V.  New  York  ft  N.  J.  Teleph.  Go.  51  N.  J. 
li.  83,  commissioners  were  appointed  to  as  ess  dam- 
ages for  the  erecrtion  of  poles  upon  the  streeL 

If  the  proposed  poles  will  interfere  with  or  ob- 
struct the  light,  air,  or  access  to  any  buildings 
which  the  abutting  owner  may  erect,  or  render 
more  dllDcult  the  access  to  his  preraL>es  under  any 
use  to  which  they  may  be  applied,  compensation 
must  be  made  before  they  can  be  erected.  Glausen ' 
V.  Baltimore  ft  O.  Teleg.  Go.  New  York  Daily  Reg. 
Sept.  19. 1884. 

Gompensation  must  be  made,  although  tbe  fee  is 
in  the  public.  Stowers  v.  Postal  Teleg.  Gable  Go.' 
12  L.B.  A.  864, 68  Miss.  550. 

8o  it  has  been  held  that  where  the  grant  to  the ' 
public  is  of  a  right  of  way  for  a  public  road,  re-  ^ 
serving  the  fee  in  tbe  owner, of  the  adjacent  prop> ' 


See  also  24  L.  R.  A.  724;  25  L. 
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Oratfd  F/ipt^9  Street  R.  Go.  y.  We$t  Side  Street 
R  Co.  48  Mich.  4S8;  People  v.  Fart  Wayne  db 
E.  R.  Co,  16  L.  R.  A.  752,  92  Mich.  622;  Vean 
V.  Ann  Arbor  Street  H,Co.  98  Mich.  8«0. 

Id  tbe«:Q  cases  the  fee  of  the  land,  over 
-which  the  street  or  highway  passed,  remaioed 
in  the  abnttiog  owners. 

The  court  is  supported  in  these  opinions 
by— 

PeopUY.  Serr,  27  N.  Y.  188;  KeUinqer  v.  For- 
ty Second  Street  &  G.  Street  Ferry  R.  Go,  50  N.  Y. 
206;  Afah/iffy  v  Bushwick  H,  Go,  91  N.  Y.  148, 
48  Am.  Rep.  661;  EUiott  v.  Fair  Paten  A  W, 
KCo,^  Conn.  679;  AttyOen.  v.  Mftropolitan 
R  Co.  123  Mass.  615,  28  Am.  Rep.  264;  Roake 
V.  American  Te/eph.  db  Teleg.  Go.  41  N.  J.  Eq. 
86;  Briggi  ▼.  Lewiiton  db  A,  Uorte  R  Co.  79 
Me.  8Ad. 

Higliwnys  and  streets  In  cities  are  aUo  used 
as  a  convenient  place  for  placing  eas  and 
steam  pipes,  for  heating  and  lighting;  im- 
mense sewers  may  be  dug  therein  for  the 
drainage  of  private  estaiis,  and  the  soil  re- 
moved and  water  mains  therein  placed. 

Auffell,  Highways,  §  312;  Com  .  v.  LotoeU 
Oae  Light  Co.  12  Allen.  75;  Murray  v.  Berk- 
9!*%re  County  Comrs.  12  Met.  465;  Palatine  v. 
Krevoer,  121  111.  74;  iMroit  City  Railway 
V.  miU^Sa  Mich.  654;  Pierce  v.  Drew,  186 
Mass.  75,  49  Am.  Rep.  12;  Boston  v.  Richard- 
ton,  18  Allen.  140;  Atty  Oen,  v.  MeropoUtan 
&.  Go.  125  Mass.  616,  %6  Am.  Rep.  264. 

Another  important  use  for  which  hi irh ways 
are  Isid  out  and  established  is  the  communi- 
cation of  intelligence  and  transmission  of  in- 
formation. 

Julia  Hldg.  Ano.  ▼.  Bdl  TeUph.  Co.  88  Mo. 
268,  57  Am.  Rep.  898;  Pierce  v.  Drew,  mipra; 
State  V.  F/ad,  28  Mo.  App.  186. 

The  electric  telegraph  is  simplv  a  different 
and  valuable  methM  of  communicating  intel- 


ligence and  transmitting  information  for  whicit 
highways  were  originally  designed  and  the 
land  appropriated. 

It  was  in  common  use  before  Michigan  be- 
came a  state,  or  established  this  hiebway. 

See  22  Encyclopexiia  Britannic^  pp.  112„ 
118. 

When  the  land  was  originally  appropriated 
for  highways,  that  which  was  taken  was  not 
merely  the  privilege  of  exercising  the  uses  for 
which  they  were  intended,  by  the  then  com- 
mon methods,  for  either  traveling,  convey- 
ance of  passengers  or  freight,  or  the  transmiV 
sion  of  intelligence,  and  that  the  public  wns 
not  foreclosed  from  the  benefits  of  possible  in- 
ventions and  discoveries  theieon.  The  ten- 
dencv  of  modern  decisions  is  to  extend  the 
public  easement,  rather  ihan  to  restrict  it. 

Omalia  Horse  R,  Co.  v.  Omaha  Cable  Tram- 
way  Co,  80  Fed.  Rep.  824;  Detroit  City  Rail- 
ioay  V.  ilftTtf,  86  Mich.  652;  Angeil,  Highways,. 
§  112;  Palatine  v.  Kreuger,  supra:  J'eople  ▼. 
Kerr,  27  N.  Y.  188;  EUiott  v.  Fair  Haven  & 
W.  R.  Co,  82  Conn.  679;  Com,  v.  Temple,  14 
Gray,  69;  Atty  Oen.  r.  Metrt/poiitan  R,  Co.  125 
Mass.  615,  28  Am.  Rep.  264;  IHerce  v.  Drexc, 
186  Mass.  76, 49  Am.  Rep.  12,  Fulton  v.  Short 
Route  R.  IVansfer  Go,  85  Ky.  640;  Mosrs  v. 
Pittsburgh,  Ft.  W.  dk  C.  R  Go.  21  111.  5l«- 
Julia  Blifg.  Asso,  v.  Bell  Teleph,  Co.  88  Mo. 
258,  57  Am.  Rep.  888;  Stanley  v.  Davenport 
54  Iowa,  463,  87  Am.  Rep.  216;  StcUe  \.  Flad, 
28  Mo.  App.  185. 

Unless  there  is  a  clear  infraction  of  the  con- 
stitutional provision,  the  practical  construction 
which  the  people  have  placed  upon  it  must  lie 
adopted  by  the  ccmrt. 

Cooley,  Const.  Lim.  6th  ed.  81;  People  v. 
Hammond,  18  Mich.  266;  Westinghausen  v.  Poo- 
pie,  44  Mich.  265;  PeopU  v.  Goodiein,  22  Mich. 
600;  FYeyv.  Miehie,  68  Mich.  328:  Detroit  City 


erry,  the  plaoinir  of  teletrraph  poles  upon  the  high- 
way la  an  additional  Imrdcn  for  which  be  is  entitled 
to  oompensMtion.  Paoiflo  Postal  Teleg.  Gable  Co. 
T.  Irvine,  40  Fed.  Rep.  118. 

But  to  Louisiana  it  is  held  that  where  the  fee  is  in 
the  public  abuttinir  owners  in  front  of  whose  prem- 
ises t>ole8  are  erected  under  the  authority  of  the 
municipality  cannot  ask  for  their  removal  If  they 
do  not  materially  obstruct  them  in  the  free  uee  of 
thetr  property,  or  invade  some  vested  right,  and  do 
not  inflict  on  them  injury  which  is  not  common  to 
all  other  persons,  and  they  cannot  ask  to  hsve  the 
poles  abated  as  a  nuisance.  Irwln  v.  Great  South- 
em  Teleph.  Go.  87  La.  Ann.  68. 

And  in  Massachusetts  it  is  held  that  even  the 
owner  of  the  tee  Is  entitli'd  to  no  compensation. 
Pi*  rce  V.  Drew,  186  Mass.  75.  49  Am.  Rep.  7. 

In  Julia  Bldg.  Aeso.  v.  Bell  TeJeph.  Co.  88  Mo.  2SS. 
67  Am.  Kep.  388,  the  court  held  that  erecting  tele 
phone  poles  in  the  street  was  not  an  additional 
burden  entitling  the  abutting  owner  to  compensa- 
tion, if  the  street  was  a  city  street,  although  in 
making  the  erection  the  company  cut  into  a  liase 
ment  constructed  by  the  abutting  owner  under  the 
sidewalk.  In  that  case  the  court  makes  a 
distinction  between  a  country  road  and  a  city 
street. 

Tbnt  case  is  recognized  as  authority  in  St.  LouIp 
T.  Bell  Teleph.  Co.  2  L.  R.  A.  278.  06  Mo.  6^  whid) 
was  a  prosecution  against  a  telephone  oompany 
for  violating  a  city  ordinance  regulating  the  rate 
of  ohanres. 

An  abutting  owner  cannot  maintain  a  suit  for 
Injunction  unleas  he  suffers  special  damages  dlfler- 
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ent  from  that  suffered  by  the  public  at  large.  Gay 
V.  Mutual  Union  Teleg.  Co.  12  Mo.  App.  48S. 

In  Forsythe  v.  Baltimore  &  O.  Teleg.  Co.«  If  Mo. 
App.  484,  the  authority  of  Gay  v.  Mutual  Unionr 
Tel.  Co.  was  recognized,  but  the  oompany  was  en- 
joined from  erecting  a  broken  and  unslgHtly  pole. 

In  District  of  Columbia  it  is  held  that  the  incon- 
venience which  would  be  caused  by  the  erection  of 
poles  in  the  highway  to  the  owners  and  occupiers 
of  stores  situated  thereon  is  not  such  as  to  cause 
eq  utty  to  enjoin  them  as  a  private  nuisance.  Hew- 
ett  V.  Western  U.  Teleir.  Co.  4  Mackev,  424. 

The  mere  stretching  of  wires  in  front  of  prop- 
erty which  are  attached  to  poles  in  front  of 
adjoining  property  will  not  authorize  a  preliminary 
injunction.  Rtiake  v.  American  Teleph.  ft  Teleg. 
Co.  41  N.  J.  Eq.  86. 

But  even  where  the  right  to  set  the  poles  1» 
recognized  the  tendency  is  to  compel  the  com- 
panies to  do  as  ilttle  damage  aa  possible.  The  cut- 
ting of  trees  to  clear  the  way  for  the  cleotrio  line 
may  entitle  the  landowner  to  damages  as  in  the  case 
of  Dailey  v.  State,  post,  724.  although  in  that  case 
the  Ohio  court  adds  the  weight  of  its  dfctum  to  the 
authorities  holding  pnles  an  additional  burden. 

There  is  no  right  to  cut  trees  on  private  propert v 
for  the  purpose  of  making  a  right  of  way  for  a 
telegraph  or  telephone  line.  Memphis  Bell  Teleph. 
Co.  V.  B  unt.  16  Lea,  456. 67  Am.  Rep.  2tf7. 

Even  though  a  fire  alarm  telegraph  company  has^ 
the  right  to  place  its  poles  and  wires  in  the  street, 
!t  cannot  cut  trees  on  adjoining  property  un- 
necessarily. Tissot  V.  Great  Southern  Teleg.  &. 
Teleph.  Co.  88  La.  Ann.  801  H.  P.  F. 
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JMiwa^r.  Jf!f22f«8SMicb.  646;  Pierce  y.  Drew, 
186  Mara.  78,  49  Am.  Rep.  10;  Pnekard  v. 
Biehard»n,  17  Mnsa.  123,9  Am.  Dec.  128; 
Om,  V.  Park&r,2  Pick.  650;  Hdlmeey,  Hunt, 
122  Mass.  505,  23  Am.  Rep.  881. 

I«AB|f»  •/.,  deliTered  the  opinion  of  the 
court: 

Respondent  was  conyicted  of  an  assault  and 
battery  upon  L.  B.  Bentlv.  It  appears  that 
Bently,  in  company  with  three  other  men, 
were  in  the  act  of  digging  holes  to  set  tele- 
ffruph  poles  in  the  highway  in  front  of  the 
farm  of  defendant.  Defendant  forbade  tliem 
doing  so,  and  ordered  them  to  desist,  which 
they  refused,  whereupon  he  puslied  Bently 
down  a  slight  embanl^ment.  It  is  nut  claimed 
that  any  serious  harm  was  done  him,  or  that 
respondent  used  any  more  force  than  necessary 
to  stop  the  work.  It  was  claimed  on  the  trial 
that  Air.  Bently  and  his  companions  repre- 
sented, and  were  the  employes  of,  a  certain 
company,  known  as  the  Barry  Connty  Tele- 
graph Association,  incorporated  under  the 
proyisions  of  chapter  101  of  UowelTs  Stat- 
utes, and  that  they  informed  respondent  that 
they  were  erecting  a  telegraph  line  along  the 
highway,  and  were  acting  for  an  ^association, 
and  tliat  the  state  gave  them  the  right  to  do 
80.  The  articles  oi  association  of  the  com- 
pany were  not  filed  with  the  secretary  of  state 
until  after  the  assault  com  plained  of,  but  they 
had  been  signed  in  due  form  of  taw,  and  were 
subsequently  acknowledged  and  filed  as  pro- 
yided  by  law.  The  statutes  of  this  state  re- 
lating to  electric  telegraph  lines,  so  far  as 
they  appear  to  be  material  to  this  case,  may 
be  bricfiy  summarized  as  follows:  Chapter 
100,  How.  Stat.,  is,  "An  act  authorizing  any 
person  to  construct  lines  of  electric  telegraph 
in  the  state  of  Michigan."  It  is  Act  No.  4 
of  the  Session  Laws  of  1847,  as  amended  in 
1849  and  1878.  Section  1  provides:  "That 
any  person  or  persons  may  be  and  they  are 
hereby  authorized  to  construct  and  maintain 
lines  of  electric  telegraph,  together  with  all 
necessary  fixtures  appurtenant  thereto,  from 
point  to  point  upon  and  along  any  of  the 
public  roads,  highways  .  .  .  of  this  state, 
or  upon  or  over  the  land  of  any  indiyidual — 
the  owner  of  any  laud  through  which  said 
telegraph  line  may  pass,  and  railroad  cor- 
poration on  whose  ri^ht  of  way  the  same  may 
be  constructed,  haying  first  Ki^en  consent: 
proyided,  that  the  same  shall  not  in  any  in- 
stance be  so  constructed  as  to  incommode  the 
public  in  the  use  of  said  roads,  highways, 
railroads  or  bridges.  ..."  Chapter  101, 
being  Act  No.  59  of  the  Session  Laws  of  1851, 
as  amended  in  1863,  1878,  and  1875  is,  "An 
act  to  authorize  the  formation  of  telegraph 
companies."  Section 5 proyides that :  "Such 
association  is  authorized  to  enter  upon,  and 
construct,  and  maintain  lines  of  telegraph 
through,  along  and  upon  any  of  the  public 
roads  and  highways,  or  across  or  under  any 
of  the  waters  within  the  limits  of  this  state, 
by  the  erection  of  the  necessary  fixtures,  in- 
cludinir  posts,  piers,  or  abutments  for  sus- 
taining tiie  cords  or  wires  of  such  lines: 
proyided,  that  the  same  shall  not  be  so  con- 
structed as  to  incommode  the  public  use  of 
said  roads  or  highways,  or  injuriously  in- 
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temipt  the  nayigation  of  said  waters:  and 
proyided  further,  that  this  act  shall  not  be 
construed  to  authorize  any  such  association 
to  injure,  deface,  tear,  cut  down,  or  destroy 
any  tree  or  shrub  planted  along  the  margin 
of  any  highway  in  this  state,  or  purposely 
left  there  for  shade  or  ornament.  .  .  y 
Section  6  proyides  for  the  appointment  of 
commissioners  by  the  circuit  court  to  assess 
damages,  on  the  application  of  any  person 
through  whose  land  said  lines  shall  pass,  who 
shall  consider  himself  aggrieyed  or  damaged 
thereby. 

The  principal  question  in  this  case  is 
whether  these  acts  conflict  with  article  15, 
^  9,  of  the  Constitution,  which  provides, 
"The  property  of  no  person  sliull  be  taken 
by  any  corporation  for  public  use  without 
compensation  being  first  made  or  secureci  in 
such  manner  as  may  be  prescribed  by  law." 
Is  the  placing  of  telegraph  poles  along  a 
public  fiighway  an  additional  servitude  upon 
the  land  of  the  adjacent  proprietor?  Public 
highways  are  under  legislative  ci>ntrol.  They 
are  for  the  use  of  the  public  in  general,  for 
passage  and  traffic,  without  distinction.  The 
restrictions  upon  the  use  are  only  such  as  are 
calculated  to  secure  to  the  general  public  the 
largest  practicable  benefit  from  the  enjoyment 
of  the  e:iflement.  When  the  highway  is  not 
restricted  in  its  dedication  to  some  particular 
mode  of  use,  it  is  open  to  all  suitable 
methods.  Cooley,  Const.  Lim.  p.  588.  It 
has  been  settled  in  this  state  that  lands  to  bo 
taken  or  granted  for  public  highways  are  so 
tafcen  or  granted  for  all  the  purposes  for 
which  they  may  be  used  for  the  benefit  of 
the  public  for  the  passing  or  repassing  of 
trayelers  thereon,  for  the  transportation  of 
passengers  by  stagecoach,  omnibus,  or  street 
cars  propel  led  by  horses,  steam,  or  electricity, 
and  that  the  lavine  of  tracks  for  such  strc>et 
cars  is  not  an  additional  servitude  upon  lands 
of  adjacent  proprietors.  In  Dtiroit  Oity  Uail- 
way  y.  MilU,  85  Mich.  684.  the  defendant 
threatened  to  cut  down  and  destroy  the  poles 
ert>cted  for  stringing  wire  for  the  use  of  an 
electric  street  railway,  and  the  claim  was 
nuide  by  the  defendant  that  he  had  the*  right 
to  remoye  such  poles  because  they  were  an 
additional  servitude.  It  was  held  that  he 
had  no  such  right ;  that  the  erection  of  poles 
for  such  a  road  was  in  the  furtherance  of 
.public  travel ;  and  that,  to  constitute  an  ad- 
ditional servitude,  there  must  be  an  in  jury- 
to  the  present  use  and  enjoyment  of  the  land. 
See  also  Pe&pU  y.  Fart  Wayne  d  E,  Jl  Co. 
92  Mich.  522,  16  L.  R.  A.  752 ;  Dean  y.  Ann 
Arbor  Street  R,  Co.  98  Mich.  330.  It  is  dif- 
ficult to  see  any  distinction  between  the  use 
of  the  highway  for  electric  railway  poles 
and  poles  erected  for  the  use  of  telegraph  or 
telephone  companies.  In  commenting  upon 
this  claimed  distinction,  Jvdge  Dillon,  in  his 
work  on  Municipal  Corporations  (4th  ed.  p. 
898,  note),  says:  "The  distinction  is  so  fine 
as  to  be  almost  impalpable. "  These  telegraph 
construction  acts  have  been  in  force  in  this 
state  for  many  years,  and  this  is  the  first  time 
in  the  history  of  the  state,  so  far  as  I  have 
discovered,  where  it  has  been  claimed  that 
the  placing  of  such  poles  in  the  highway  is 
an  additional  servitude.    We  are  aware  that 
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in  some  nates  the  doctrine  is  laid  down  that 
the  placing  of  such  poles  creates  additional 
servitude  upon  tlie  fee,  but  there  are  many 
cases  holding  the  other  way.  Pierce  y.  DretOf 
186  Mass.  79.  49  Am.  Rep.  7,  and  Julia  Bldg. 
A$8o,  V.  BeU  Telph.  Co,  88  Mo.  258,  57  Am. 
Hep.  898.  hold  that  additional  servitude  is 
not  created  ;  and,  we  thiuk,  upon  l>etter  rea- 
soning. Tliese  cases  accord  with  the  views 
of  this  court  in  Detroit  City  Railway  v.  MiUe, 
eupra,  and  other  cases  in  this  state  relative 
to  the  use  of  the  street  for  street-railway 
purposes.  If  damage  ful  lows  from  the  erection 
of  such  poles,  the  acts  provide  a  method  of 
settling;  that  question. 

We  think  there  is  nothing  in  the  claim  that 
the  articles  of  association  were  not  filed  at 
the  time  of  the  assault.  Under  chapter  100, 
any  private  person  may  erect  telegraph  poles 
alon^  the  highway,  under  certain  restrictions. 

When  these  lands  were  taken  or  granted  for 
public  highways,  tliey  were  not  taken  or 
granted  for  such  use  only  as  might  then  be 
expected  to  be  made  of  tliem,  by  the  common 
methods  of  travel  then  known,  or  for  the 
transmission  of  intelligence  by  the  only 
methods  then  in  use  but  for  such  metliods  as 
the  improvement  of  tlie  country,  or  the  dis- 
coveries of  future  times,  might  demand.  The 
parties  setting  these  poles  were  acting  under 
color  of  legal  right.  The  statute  under  which 
the^  acted  is  not  in  conflict  with  the  pro- 
visions of  the  constitution  above  cited.  It 
would  he  a  great  calamity  to  the  state  if,  in 
the  development  of  the  me^ns  of  rapid  travel, 
and  the  tninsmissinn  of  intelligence  by  tele- 
graph or  telephone  communication,  parties 
engHged  in  such  enterprises  were  compelled 
to  take  condemnation  proceedings  before  a 
single  track  could  be  laid,  or  a  pole  set.  The 
legislature  certainly  has  never  so  regarded 
this  provision  of  the  constitution,  and  never 
till  now,   when  more  than  40  years  have 


elapsed  since  the  passage  of  these  acta,  has 
any  one  supposed  that  such  a  cons:  ruction 
was  to  be  placed  upon  the  provisions  of  the 
constitution. 
ITie  conviction  muii  be  affirmed. 


concurred  with 


kffomer; 
Lonir» 


McGrath,  Ch,  J.,  dissenting: 
I  cannot  concur  in  the  opinion  of  Mr, 
Justice  Long.  I  think  that  Mr.  Dillon,  in 
his  work  on  Municipal  Corporations  (4th  ed. 
1 698a) ,  lavs  down  the  correct  ru  le.  He  says : 
^On  tlie  whole,  the  safer  and  perhaps  sounder 
view  is  that  such  a  use  of  the  street  or  high- 
way, attended,  as  it  may  be,  especially  in 
cities,  with  seriousdamage  and  inconvenience 
to  the  abutting  owner.  Is  not  a  street  or  high- 
way use,  proper,  and  hence  entitles  such 
owner  to  compensation  for  such  use,  or  for 
any  actual  injury  to  his  property  caused  by 
poles  and  lines  of  wire  placed  in  front  there- 
of." The  theory  upon  which  it  has  been 
held  that  the  construction  of  stn>et- rail  way 
tracks  in  streets  is  nut  an  additional  servitude 
is  that  the  purpose  of  the  tracks  is  to  facili- 
tate travel  upon  the  street,  and  tlie  cases 
which  support  the  right  to  erect  trolley  poles 
have  been  put  upon  the  ground  that  the  poles 
and  wires  are  directly  ancillary  to  such  use 
of  the  street.  This  class  of  cases  make  a 
distinction  between  trolley  poles  and  wires, 
which  are  incidents  of  that  system  of  trans- 
portation, and  telegraph  and  telephone  poles, 
which  are  not  used  to  facilitate  the  use  of  the 
street.  It  is  with  reference  to  this  attempted 
distinction  that  Mr.  Dillon  makes  use  of  the 
language  ouoted  by  Mr,  Juittiee  Long,  and 
found  in  2  Dillon  on  Municipal  Corporations, 
4th  ed.  p.  898,  note.  I  think  that  the  Judg- 
ment should  be  reversed. 
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*1«  Am  owner  of  land  adjoining  a  pub- 
lic hiifhway  whose  title  extends  to  the 
center  of  the  road*  who  has  cultivated 
shade  trees,  planted  iMirtly  on  bis  own  land  and 
partly  In  the  Una  of  the  highway  within  the 
bounds  of  his  deed,  hss  a  property  interest  in 
suoh  trees,  and  the  right  to  their  enjoyment  sub- 
ject only  to  the  convenleoce  of  public  traveL 

8«  The  leg^islatnre  may  anthoriae  the 
construction  of  a  telegraph  line  bjr  a 
telepraph   company  upon  a   public 

*Headnotes  by  the  OouRx. 

NOTS.— As  to  how  fsr  teleflrraph  snd  telephone 
poles  constitute  an  additional  burden  on  a  high- 
way, together  with  the  rights  of  their  owners  to 
out  trees  to  make  plaoe  for  them,  see  note  to  the 
preceding  case  of  PaoFLB  v.  Baxov,  anU,  T8L 
21  L.  R.  A. 


highway*  in  such  manner  as  not  to  fneom- 
mode  the  publio  In  the  use  of  suoh  highway, 
but  authority  so  given  does  not  empower  such 
company  to  injure  the  property  of  an  adjoining 
land  owner,  nor  to  appropriate  any  of  his  pro|^ 
erty  rights  in  the  highway  except  upon  the  con- 
dition that  compensation  be  first  made.  Nor  H 
warrant  given  to  injure  suoh  property,  nor  to 
appropriate  suoh  property  rights  without  oom- 
pensntioD,  by  the  Act  of  Congress  of  July  ti, 
186d,  known  as  section  6888,  et  eeq^  of  the  Bevised 
Statutes  of  the  United  States. 

8.  The  property  right  of  such  owner  in 
trees  thus  cultiTated  by  him  is  a 
proper  subject  of  legislation  for  lis  pro- 
tection. And  one  wha  havtng  knowledge  of  the 
rights  of  such  land  owner  in  the  trees  proceeds, 
against  the  protest  of  such  owner,  heedlettij, 
recklessly,  and  carelessly  to  injure  them,  may  he 
prosecuted  under  section  S«80  of  the  Revised 
Statutes,  for  a  wrongful  injury  to  property. 

4.  The  simple  Ikct  that  the  land  owner 
did  not*  at  the  time  the  telegraph  line 

•  was  built*  alUumgh  aware  of  the  par* 


See  also  27  L.  R.  A.  960;  32  L.  R.   A.  280;  35  L.  R.  A.  267. 
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I  to  bidld*  object  And  pnyent  Iti  oon 
stnicUon  by  injunction  proceedinfs,  will  not 
estop  htm,  after  the  expiration  of  teo  yean  from 
the  date  of  suoh  conetrucilon,  from  aasertlnflr  bis 
property  interest  in  the  hijrh  way  and  in  the  trees 
growing  upon  and  In  front  of  his  premises. 

afay21«|18MJ 

ERROR  to  the  Circuit  Court  for  Portage 
County  to  review  a  Judgment  affirming  a 
judgment  of  the  Court  of  Common  Pleas  con- 
vicung  defendants  upon  an  indictment  for 
wrongfully  cutting  shade  trees  in  a  highway. 
Affirmed, 

Statement  by  Spear»  J.: 

At  the  September  term,  1803,  of  the  court 
of  common  pleas  of  Portage  county,  the 
plaintiffs  io  error,  R.  J.  Dailey,  William 
Donahue,  Edward  Lingle,  and  8.  W.  Ken- 
nedy, were  tried  upon  an  indictment  wiiich 
charged  that,  on  the  22d  of  September,  1882, 
they  ** wrongfully,  unlawfully,  and  without 
lawful  authority,  did  injure  eight  maple 
trees,  the  property  of  one  E.  E.  Taylor, 
standing  and  growing  upon  land  not  that  of 
said  R.  J.  Dailey,  William  Donahue,  Ed- 
ward Lingle,  and  S.  W.  Kennedy,  nor  of 
each,  either,  nor  of  anv  of  them,  by  cutting 
and  severing  from  said  trees,  and  n-om  each 
and  all  of  them,  certain  limbs  and  branches 
belonging  thereto,  and  by  otherwise  injuring 
and  defacing  each  and  all  of  said  trees  ana 
the  bark  thereof,  contrary  to  the  form  of  the 
statute,"  etc.,  etc. 

The  record  shows  that  E.  E.  Taylor  owned 
lands  adjoining,  and  to  the  center  of,  a  pub- 
lic highwav.  The  road  was  about  sixty  six 
feet  in  width,  and  had  been  established  for 
over  fifty  years.  His  frontage  was  about  one 
third  of  a  mile.  The  trees,  some  sixty  in 
number,  were  planted  by  Mr.  Taylor  about 
forty  years  since,  chiefly  inside  oi  the  fence 
which  was  on  the  line  of  the  highway.  In 
the  year  1882,  a  telegraph  company,  without 
obtaining  consent  of  Mr.  Taylor,  or  in  any 
way  appropriating  a  right  to  do  so,  erected 
its  line  upon  the  highway  in  front  of  his 
premises  placing  the  poles  from  twelve  to 
sixteen  feet  from  the  fence  line.  The  poles 
were  about  one  hundred  and  thirty  feet  apart, 
and  on  them  were  fastened  cross-arms  six 
feet  in  length,  upon  which  were  stretched 
fourteen  wires. 

The  defendants  (now  plaintiffs  in  error) 
were  employes  of  the  Postal  Telegraph  Cable 
Company,  and  acted  under  orders  from  the 
company  in  cutting  the  trees.  At  the  time 
of  the  occurrence  Mr.  Taylor  objected,  tell- 
ing the  men  that  the  trees  were  his  as  the 
owner  of  adjoining  lands ;  that  they  had  no 
right  to  cut  them,  and  ordered  them  to  de- 
sist. They  replied  that  the  branches  inter- 
fered with  the  working  of  the  line ;  that  they 
had  been  directed  to  trim,  and  would  do  so. 
The  trimming  marred  the  symmetry  of  the 
trees,  tended  to  make  them  one-sided,  and 
iniiired  them. 

The  Postal  Telegraph  Cable  Company, 
which  now  operates  the  line,  is  a  corporation 
organized  under  the  laws  of  the  state  of  New 
York,  in  the  year  1886,  having  lines  extend- 
ing through  many  of  the  states,  and  into 
84L.R.A. 


Canada.  On  March  17,  1886,  the  company 
filed  with  the  Postmaster  Oeneical  of  the 
United  States  its  acceptance,  by  resolution 
duly  adopted,  of  the  requirements  of  section 
5268,  and  following,  of  the  Revised  Statutes 
of  the  United  Slates,  and  of  all  the  restric- 
tions and  obligations  required  by  law,  in 
order  to  make  its  line  an  instrument  of  inter- 
state commerce.  When  the  company  took 
possession  of  this  line  does  not  appear. 

The  defendants  were  found  guilty.  Sen- 
tence followed,  which,  upon  error  to  the  cir- 
cuit court  was  affirmed.  To  reverse  these 
Judgments  the  present  proceeding  in  error  is 
brought. 

Mestn.  Woolf  A  Moore  and  L  T.  Sid* 
dall,  for  plaintiffs  in  error : 

The  plamliffs  in  error  were  Justified  in  the 
belief  that  the  land  owner  had  waived  his 
right  to  have  appropriation  of  said  land  or 
right  of  wa^,  and  all  objection  to  the  mainte- 
nance of  said  line  in  the  position  it  then  occu- 
pied in  a  proper  manner,  which  included  the 
moving  of  obstructions  from  the  wires  of  the 
same,  and  were  Justified  in  the  belief  that  Mr. 
Taylor  was  desirous  that  the  proper  care  and 

Erotection  of  this  public  improvement  should 
e  exercised  by  the  company. 

Hargii  y.  Kamai  City,  O.  d8.  R  Co.  100 
Mo.  210. 

The  company  bad  a  ri^ht  to  occupy  said 
road  under  the  authority  given  it  by  the  fed- 
eral government. 

See  U.  8.  Rev.  Stat  Sd  ed.  1878,  §§  5263. 
5266, 5268,  6269,  p.  1019;  QloucesUr  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196.  29  L.  ed.  158; 
RaUerman  v.  Western  U.  TeUg.  Co,  127  U.  S. 
411,  32  L.  ed.  229;  Pensneola  Teleg,  Co.  v. 
Weston  U,  TeUg.  Co.  96  U.  S.  1,  24  L. 
ed.  708. 

The  consent  of  Mr.  Taylor  to  the  erection 
of  that  telegraph  line  had  been  obtained,  und 
the  state  of  Ohio,  the  defendant  in  error,  in 
this  case,  could  cot  and  cannot  interfere  with 
the  proper  maintenance  and  use  of  that  tele- 
graph line,  existing,  as  it  did,  under  the  au- 
thority of  the  general  government. 

MofriU  County  v.  Kirnhall,  102  U.  S.  691,  26 
L.  ed.  238;  Wahaeh,  8t.  L.  A  P.  R,  Co.  v.  /Z- 
linois,  118  U.  8.  657.  80  L.  ed.  244;  RMint 
V.  Shelby  County  Taring  Dint  120  U.  S.  489, 
80  L.  ed.  694:  Bowman  v.  Chicago  d  N.W.  R. 
Co.  125  U.  a  465,  81  L.  ed.  700;  LHsy  v. 
Eardin,  185  U.  8.  100,  84  L.  ed.  128.  8 
Inters.  Com.  Rep.  86;  Thompson,  Electricity, 
p.  11.  §  9. 

Shade  trees  must  be  so  planted,  maintained, 
and  cared  for  as  that  they  will  not  encroach 
upon  said  highway  to  such  an  extent  as  ''to 
incommode  the  public  in  the  use  of  s&id  road 
or  highway." 

Cineinnati  hidined  Plane  R,  Co.  v.  City  dt 
Suburban  TeUg.  Aeeo.  12  L.  R.  A.  584,  48 
Ohio  St.  890;  State  v.  Cinnnnati  Gae  Light  db 
Coke  Co.  18  Ohio  St.  2«2;  Weller  v.  Menormick, 
8  L.  R.  A.  798,  62  N.  J.  L.  470;  Ex  parte 
Conway,  48  Fed.  Rep.  77. 

The  state,  by  inn  act  of  the  legislature,  had 
granted  the  right  of  the  telegraph  companies 
to  occupy  the  public  highways  of  the  state, 
provided  they  did  not  interfere  with  public 
use,  and  the  United  States  had  granted  the 
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fs'ipe  right  to  persoos,  oompanieB,  or  oorpora- 
tloDB  for  like  purposes. 

Ttiese  were  ample  to  justify  tbese  men  in 
makini;  the  claim  they  did  and  sufficient  to 
warrant  tbem  in  forming  an  honest  belief  that 
frees  acts  done  under  that  claim  and  in  har- 
mony with  that  belief  from  criminality. 

8iaU  V.  Bome9,  17  Mo.  879.  57  Am.  Dec. 
809;  14  Am.  &  Eng.  Encyclop.  Law,  p.  12, 
and  fioU:  Desty,  Am.  trim.  L.  g;;  84*,  866, 
144(1,  and  mte»;  Palmer  ▼.  State,  45  Ind.  888; 
Louen  V.  8taU,  62  Ind.  487. 

If  lin«>s  of  telegrapb  are  authorized  to  be 
constructed  and  maintained  along  tiie  public 
roads  of  the  state,  it  of  necessity  carries  with 
it  authority  to  do  whatever  is  necessnry  to  be 
done  to  enjoy  the  full  benefit  of  their  proper 
use. 

Little  Miami  dt  O,  and  Xenia  R.  Cos.  v. 
Dayton,  28  Ohio  St.  517;  19  Am.  A  Eng. 
Encyclop.  Law,  p.  457. 

Tliete  can  be  no  difference  whether  the  pub- 
lic highway  be  a  county  or  townsbip  roaa,  in 
which  the  fee  is  in  the  abutting  land  owner,  or 
|he  streets  of  a  city  or  yillage,  the  fee  of  which 
is  in  the  municipality;  so  far  as  the  rights  of 
abutting  land  owners  as  against  a  telegraph 
company  operating  its  line  are  concerned,  they 
are  the  same. 

CincinnaUAS,  O,  A.  ILCo.  Y.CumminsvtUe, 
14  Ohio  St.  546;  Bingham  ▼.  Doane.  9  Ohio, 
167;  //  boken  J^nd  d  Imp.  Co.  v  Hcdolcen,  86  N. 
J.  L.  551;  Svllican  v.  North  Hudson  Countu 
R.  Co.  51  N.  J.  L.  643;  Com.  v.  Temple.  14 
Gray,  C9;  loaton  v,  Rirhardeon,  18  Allen,  140. 

The  use  to  which  the  state  has  put  the  pub- 
lic roadf*,  in  authorizing  telegraph  lines  along 
them,  is  not  incoosisteut  with  the  original  pur- 
pose, does  not  supersede,  defeat,  or  in  any 
mnnner  interfere  with  such  former  use  and 
therefore  n)ay  be  authorized. 

Com.  V.  Lowell  Gas  Light  Co.  12  Allen,  75; 
Atty  Qen.  v.  JdttiojiolUan  li.  Co.  125  Mass.  515. 
28  Am.  Rep.  5i64;  Cincinnati  v.  Penney,  21 
ObioSt.  4'Ji).  8  Am.  Hep.  78:  Moses  v.  Pitts- 
burgh,  F.  W.  db  C.  R.  Co.  21  IlL  517;  Frith  v. 
Dwiuque,  45  Iowa,  406;  Brown  v.  Duplessis,  14 
La.  Ann.  864;  PJUiott  v.  Fair  Haren  db  W.  R. 
Co.  82  Conn.  579;  Little  Miami  dbC.  and  Xenia 
R.  ( OS.  V.  DayVm,  28  Ohio  St.  519;  Com.  v.  Hhrie 
dJV.  E.  R.  Co.  27  Pa.  854,  67  Am.  Dec.  471;  8i. 
Joseph  d!  D.  a  R.  Co,  V.  Dryden,  11  Kan.  186; 
New  Albany  dk  8.  R.  Co.  v.  C Daily.  12  Ind 
651;  Milburn  v.  Cedar  Rapids,  12  Iowa,  246; 
Bobart  v.  Milwaukee  Ci*y  R.  Co.  27  Wis.  194. 
9  Am.  Kep.  461;  IHeree  v.  Drew,  136  Mass.  75. 
49  Am.  Hep.  7;  Julia  Bldg.  Asso.  v.  BtU  TelepJi. 
Co.  88  Mo.  268, 57  Am.  Rep.  898:  Story  v.  New 
York  Kiev.  R.  Co.  90  N.  Y.  122,  48  Am.  Rep. 
146;  Ford  v.  Chicago  db  N.  TF.  R.  Co.  14  Wis. 
61*5,  80  Am. Dec  791;  Denf)er  v.  Bayer,  1  Ck)\o. 
118;  Cincinnati  dS,  G.  A.  R.Co.  v.  Cummins- 
title,  ftvpra;  Parrot  v.  Cincinnati,  U.  d  D.  R. 
Co.  10  Ohio  St.  624;  Lavyrcnee  R.  Co.  ▼.  Wil- 
liams, 85  Ohio  St.  168. 

Mere  damage  to  private  property  does  not 
entitle  tlie  owner  to  compensation,  unless  the 
public  by  its  own  acts  have  invited,  asii  were, 
owners  of  property  to  improve  the  same  under 
a  belief  that  no  change  ^ill  be  made  by  which 
such  property  will  be  injuriously  aflfecied. 

Scocil  V.  Oeddings,  7  Ohio,  pt.  2.  p.  211; 
UteAar  v.  Cleveland,  8  Ohio,  544,  82  Am.  Dec. 
34  L.  R  A. 


780;  Crawford  v.  Delaware,  7  Ohio  8t  460; 
Cincinnati  v.  Penny,  supra;  Peoi  le  v.   Kerr, 

27  N.  T.  188;  Chicago  v.  Rumsey.  ^<7  111.  843; 
Uobf'ken  Land  d  Imp  Co.  v.  IJoboken,  supra; 
Northern  Trannp.  Co.  of  Ohio  ▼.  Chicago,  99 
U.  ft.  C35,  25  L.  ed.  886. 

The  direct  injury  which  may  be  done  to 
private  property  by  lowering  or  raising  a  street 
does  noi  come  within  section  4,  article  8,  of  the 
Constitution  of  Ohio.  Private  property  is  not 
taken  for  public  uses,  but  a  damage  or  inoon- 
veuience  only  is  sustained  by  private  property. 

Crawford  v.  Delaware,  and  iicovU  v.  Ueddimgs, 
9vvra. 

The  business  of  maintaining  telegraph  linci 
is  certainlv  one  of  a  public  nature,  and  the 
Supreme  Court  of  the  United  States  has  held 
that  c«*ngress  may  orcvent  obstructifins  of  tele- 
graph communications  by  hostile  state  legisla- 
tion. 

Pmsacoia  Ttleg.  Co.  v.  Western  U.  Teleg.  Co. 
96  U.  S.  1,  24  L.  ed.  708;  Western  U.  Te^eg. 
Co,  V.  Seay,  182  U.  S.  472,  88  L.  ed.  409.  tf 
Inters.  Com.  Rep.  726;  Olovcester  Ferry  Co.  v. 
Pennsyhania,  114  U.  S.  196,  29  L.  ed.  158: 
Rattennan  v.  Western  U.  Teleg.  Ok  127  U.  S. 
411,  82  L.  ed.  229,  2  Inters.  Com.  Rep.  59; 
Bx  parte  Conway,  48  Fed.  Rep.  77. 

The  constitutional  rights  of  Mr.  Taylor  are 
not  involved,  and  the  cons^titutionality  of  the 
legislation  upon  this  subject  cannot  be  called 
in  question  in  this  case. 

Brent  v.  State,  48  Ala.  297;  19  Am.  &  Eng. 
Encyclop.  Law,  p.  456. 

In  no  case  can  a  person  be  liable  to  an  action 
as  for  a. tort  for  an  act  which  he  is  authorizal 
by  law  to  do. 

Callender  v.  Marsh,  1  Pick.  485;  SeovU  v. 
Geddings,  7  Ohio,  pt.  2,  p.  211;  Akron  v.  Me- 
Comb,  18  Ohio,  280,  51  Am.  Dec.  463;  Craw- 
ford v.  Delaware,  7  Ohio  St.  464,  LiitU  Miami 
R.  Co.  V.  Whitacre,  8  Ohio  St.  591;  Story  v. 
New  rork  Rlet.  R.  Co.  90  N.  Y.  160.  43  Am. 
Rep.  146;  Piwpfe  ▼.  Kerr,  27  N.  Y.  188:  3 
Dill.  Mun.  Corp.  §  552;  Parrot  v.  Cincinnati, 
H.  d  D.  R,  Co.  10  Ohio  St.  625;  Pennsylmoia 
V.  Wheeling  d  B.  BHdge  Co.  64  U.  S.  13  Uow. 
518, 14  L.  ed.  249. 

The  state  is  bound  by  its  legislation. 

PeopU  V.  Metropolitan  Teleph.  d  Teleg.  Cb. 
81  Hun,  596;  Sessuns  v.  Botls,  84  Tex.  335. 

After  so  many  years  of  silence,  has  Mr.  Tay- 
lor the  right  to  prevent  the  mainiaining  of  this 
line,  or  can  he  insist  that  obstruction  to  its  use 
shall  not  be  removed. 

Goodin  v.  CinHnnati  d  T7.  Canal  Co,  18 
Ohio  St.  169,  98  Am.  Dec.  95:  Pittcburph  dW. 
R.  Co.  V.  yVrA:*w«.  49  Ohio  St.  83 1;  WeUingion, 
Petitioner,  16  Pick.  87,  26  Am.  Dec.  631:  Zv 
brisHe  v.  Cleveland,   C.  d  C.  R.   Co,  U  U.  S. 

28  How.  881,  16  L.  ed.  488;  Ireland  v.  Pals 
tine,  B.  N.  P.  d  N.  W.  Tump.  Co.  19  Oliio 
St.  878. 

The  legislature  may  authorize  telegraph 
lines  to  occupy  a  portion  of  the  highway. 

[rwin  V.  Great  Southern  Telcfih.  Co.  87  La. 
Ann.  68;  People  v.  Squire,  107  N.  Y.  596; 
American  Rapid  TeUg.  Co.  v.  Ue^s.  18  L.  R- 
A.  454,  126  N.  Y.  641;  PeoHe  v.  BaUimore  d 
0.  R  Co.  Ill  N.  Y.  150;  Rauen^^tein  v.  AVtf 
York,  L.  dW.R.Co.lSL.KA  768, 136 N 
Y.  585;  RoberU  y.  Wisconsin  Teleph.  Co.  77 
Wis.  689. 
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Jfr.  8.  F.  Hanselautn*  for  defendant  In 
-orror: 

The  constmction  and  maiotenance  of  a  tele- 
^raph  or  telephone  line  upon  a  highway  is  a 
new  and  additional  burden  upon  the  fee,  to 
which,  when  the  highway  was  establisbed.  ir. 
was  not  contemplated  it  should  be  subjected. 
And  for  which  tbe  owner  is  entitled  to  addi- 
tional compensation. 

.Smith  V.  Central  Dist.  Printing  db  TeUg,  Co, 
2  Obio  C.  Ct.  Rep.  259;  Cincinnati  Indint^ 
Plane  FL  Co.  Y.Citp  &  Surburban  Teleg,  Auo, 
12  L.  R  A.  584,  48  Ohio  St.  890;  CincinnnU, 
df  8.  G,  A.  R.  Co,  Y.  Cumminsmlle,  14  Ohio 
St  623:  Hudson  Birer  Telepft,  Co.  v.  Watervliet 
Tump,  d  R.  Co.  121  N.  Y.  397. 

The  adjoining  owner  owns  the  fee  of  the 
highway,  subject  only  to  the  easements  to 
^hich  tbe  public  had  a  right. 

McClelland  ▼.  Miller,  28  Ohio  St.  502,  86 
Ohio  Laws,  101. 

There  is  no  estoppel. 

Pittsburgh  ds  W.  R.  Co.  v.  Perkins,  49  Ohio 
fit.  826;  Lawrence  R.  Co.  v.  C^Harra,  48  Ohio 
St.  848. 

Tbe  defendant  telegraph  company  gets  no 
more  rights  under  the  statutes  of  the  United 
Slates  than  it  has  under  the  statutes  of  the 
states,  or  whether  its  rights  are  enlarged 
thereby. 

Pensacola  Teleg.  Co.  v.  Western  XT.  Teleg.  Co. 
-96  U.  S.  1.  24  L  ed.  708;  Thompson,  Elec- 
tricity, §§  17,  18. 

Spear»  «/.,  delivered  the  opinion  of  the 
•court: 

The  conviction  was  had  under  section  6^^ 
•of  the  Kevised  Statutes,  which  provides  that: 
**  Whoever  wrongfully,  and  without  lawful 
.authority,  cuts  down  or  destroys,  or  by 
girdling,  or  any  other  means,  injures  any 
vine,  bush,  shrub,  sapling,  or  tree,  standing 
or  growing  upon  land  not  his  own,  or  severs 
from  the  land  of  another,  or  injures,  or  de- 
•atroya,  any  product  standing  or  growing 
thereon,  or  other  thing  attached  thereto,  shall 
be  fined  in  any  sum  not  more  than  one  hun- 
dred and  fifty  dollars,  or  imprisoned  not 
more  than  thirty  days,  or  both.** 

Objection  was  made  at  the  trial  to  the  ad- 
mission of  any  evidence  under  the  indict- 
ment. Exceptions  were  also  taken  to  the  re- 
cusal to  charge  divers  propositions  tendered 
by  counsel  for  defendants.  But  the  princi- 
pal question  in  the  CHse  is  raised  by  the  ex- 
•oeption  to  the  following  instruction  given  by 
the  court  to  the  jury,  viz.  : 

**  Upon  the  question  as  to  the  rights  of  the 
telegraph  com  pan  v,  the  court  says  to  you 
that  at  the  time  of  the  erection  of  the  poles 
-and  the  construction  of  the  telegraph  line, 
whether  in  1882  or  1884,  the  land  upon  which 
this  highway  was  situated  was  the  property 
-of  Mr.  Taylor,  subject  to  the  right  of  way 
for  public  use  for  highway;  that  is,  for 
travel  and  keeping  it  in  repair  as  a  high- 
way. 

"As  between  Mr.  Taylor  and  other  Indi- 
viduals or  corporations  it  could  be  used  for 
no  other  purpose  without  entitling  him  to 
-compensation  for  such  use ;  and  the  entry  of 
this  telegraph  company  upon  his  land  with- 
out compensation  to  him,  or  without  an 
^  Lb  R.  A. 


agreement  between  him  and  such  eorpora- 
tion,  if  you  find  this  corporation  did  so  en- 
ter, was  not  a  rightful  entry  or  occupancy ; 
and  as  to  the  trees  growing  upon  this  land 
at  the  time  such  company  constructed  its 
lines,  as  between  him  and  such  corporation 
he  bad  the  ri^ht  to  have  the  trees  remain  and 
grow  there  without  injury,  whether  such  in- 
jury was  necessary  or  not  to  the  use  of  the 
lines  of  such  telegraph  company.  The 
United  States  could  not,  nor  has  it  attempted 
to  take  away  by  any  statute  that  right.  Mr. 
Taylor's  right  to  maintain  the  trees  in  the 
ordinary  way  was  an  absolute  right,  and  this 
right  could  be  taken  from  him  in  no  way 
until  such  time  as  they  acquired  the  right  to 
maintain  such  lines  by  prescription,  which 
means  actual  occupancy  for  twenty-one  years 
or  more,  or  by  appropriation  or  agreement : 
and  for  this  company,  by  its  agents  without 
first  acquiring  the  right,  to  enter  upon  this 
land  and  to  cut  the  trees  growing  thereon, 
would  be  proceeding  without  lawful  author- 
ity." 

If  this  instruction  is  wrong  the  conviction 
cannot  stand. 

It  is  maintained  by  the  plaintiffs  in  error 
that  the  charge  is  erroneous  because  the  Pos- 
tal Telegraph  Cable  Company  derived  au- 
thority bv  force  of  siections  8454,  and  follow- 
ing, of  the  Revised  Statutes  of  Ohio,  and  of 
section  5203,  and  following,  of  the  Revised 
Statutes  of  the  United  States  (by  which  ito 
line  is  made  an  instrument  of  interstate  com- 
merce), to  enter  upon  and  occupy  the  high- 
way for  its  telegraph  line,  and  was  there- 
fore rightfully  there  for  the  purposes  of  its 
business  and  that  as  it  appears  that  what 
was  done  by  tlie  employ^  of  the  company  in 
the  way  of  trimming  tte  trees  of  Mr.  Taylor 
was  done  to  prevent  the  branches  from  inter- 
fering with  the  operation  of  the  teletrraph 
line,  their  acts  could  not  be  in  violation  of 
any  right  of  Mr.  Tavlor,  inasmuch  as  he 
could  not  be  possessed  of  any  right  to  in- 
trude, by  growing  trees  or  otherwise,  upon 
the  right  of  occupancy  and  use  thus  acquired 
and  enjoyed  by  the  company.  Such  acts 
would  not  be,  within  the  meaning  of  our 
criminal  statute,  wrongful,  nor  could  the 
land,  as  respects  the  company  thus  rightfully 
in  occupancy  of  the  highway,  be  esteemed 
the  land  of  another  within  the  meaning  of 
section  6880. 

The  sections  of  the  Ohio  statutes  cited 
give  authority  to  any  magnetic  telegraph 
company  to  construct  telegraph  lines  from 
point  to  point  a1<m|r  and  upon  any  of  the 
public  roads  and  highways,  etc.,  eto.,  but 
the  same  shall  not  incommode  tne  public 
in  the  use  of  such  highway.  Any  such 
company  may  enter  upon  any  land,  whether 
held  by  an  individual  or  a  corporation,  and 
whether  acquired  by  purchase  or  by  appro- 
priation, for  the  purpose  of  making  prelim- 
inary examinations  and  surveys,  with  the 
view  to  the  location  of  lines  of  magnetic  tele- 
graph, and  may  appropriate  so  much  there- 
of as  may  be  deemed  necessary  for  the  erec- 
tion andf  maintenance  of  its  poles,  piers, 
abutments,  wires,  and  other  neresHary  fix- 
tures, and  for  stations,  and  the  ri^rht  of  way 
over  such  lands  and  adjacent  lands  Bufflcient 
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to  enable  it  to  construct  and  repair  its  lines. 
But  no  such  com  pan  t  shall,  without  the 
consent  of  the  owner  thereof  in  writing,  en- 
ter any  building  or  edifice,  or  use  or  appro- 
priate any  part  thereof,  or  erect  any  telegraph 
pole,  pier,  or  abutment  in  any  yard,  or  in 
any  inclosure  within  which  an  edifice  is  situ- 
ate, nor  erect  any  telegraph  pole,  pier,  abut- 
ment, wires,  or  other  fixtures  so  near  to  any 
edifice  as  to  occasion  injury  thereto,  or  risk 
of  injury  in  case  such  pole,  pier,  or  abutment 
be  overthrown,  nor  injure  or  destroy  any 
fruit  or  ornamental  tree. 

The  sections  of  the  United  States  statutes 
cited  give  to  any  telegraph  company  organ- 
ized under  the  laws  oi  any  state  the  right  to 
construct,  maintain,  and  operate  lines  of 
telegraph  oyer  and  along  any  of  the  military 
or  post  roads  of  the  United  States,  but  the 
lines  must  not  interfere  with  the  ordinary 
travel  on  such  roads;  and  before  any  com- 
pany can  exercise  any  of  the  powers  or  priv- 
ileges conferred  such  company  shall  file  its 
written  acceptance  with  the  postmaster  gen- 
eral of  the  restrictions  and  obligations  re- 
quired by  law.  A  later  section  declares 
''That  all  public  roads  and  highways,  while 
kept  up  and  maintained  as  such,  are  hereby 
declared  to  be  post  routes." 

It  is  apparent  that  the  only  limitation  ex- 
pressed upon  the  right  to  maintain  lines  of 
telegraph' upon  the  public  highways  is  that 
they  shall  be  so  constructed  as  not  to  inter- 
fere with  the  public  use  of  the  highway. 
But  the  statute  nowhere  undertakes  to  deal 
with  the  private  right  of  ownership  in  the 
highways,  and  the  question  arises  whether 
it  was  the  legislatiye  purpose  to  giye  rights 
to  telegraph  companies  inconsistent  with  the 
rights  of  the  owner  of  adjoining  lands  in  the 
highways. 

Whatever  may  be  the  rule  in  other  states, 
we  have  supposed  that  the  question  of  the 
right  in  the  highway  of  a  land  owner  whose 
title  extends  to  the  center  of  the  road,  is  not 
an  open  one  in  Ohio.  1'he  question  has  been 
the  subject  of  adjudication  in  a  score  of  cases 
decided  by  this  court,  notably  in  the  follow- 
ing :  Bingliam  v.  Duane,  9  Ohio,  167 ;  Craw- 
ford ▼.  Delaware,  7  Ohio  St.  459 ;  Oindnnati 
A  8.  G.  A.  R.  Co.  V.  Ciimminwilie,  14  Ohio 
St.  538 ;  Hatch  y.  Oindniiati  d  I.  R.  Go.  18 
Ohio  St.  128;  McClelland  y.  MiUer,  28  Ohio 
St.  502 ;  Lawrence  FL  Co.  ▼.  William»,  85  Ohio 
St.  168 ;  Lawrence  R  Co.  y.  O^Harra,  48  Ohio 
St.  848. 

Perhaps  the  principle  Is  not  better  stated 
than  in  Lawrence  B,  Co,  y.  WiUiams,  supra, 
opinion  by  Gil  more,  Ch.  J.,  as  follows: 

''As  between  the  public  and  the  owner  of 
land  upon  which  a  common  highway  is  es- 
tablished, it  is  settled  that  the  public  has  a 
right  to  improve  and  use  the  public  highway 
in  the  manner  and  for  the  purposes  contem- 
plated at  the  time  it  was  established.  The 
riffht  to  improye  includes  the  power  to  grade, 
bridge,  gravel,  or  plank  the  road  in  such  a 
mannnr  as  to  make  it  most  conyenient  and 
eafe  for  use  by  the  public,  for  the  purposes 
of  travel  and  transportation  in  the  customary 
manner,  which  is  well  understood  to  be  by 
the  locomotion  of  man  and  beast  and  by  ye- 
hicles  drawn  by  animah^  without  fixed  tracks 
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or  rails  to  which  such  yehicles  4fe  ootillbed. 
when  in  motion.  These  constitute  the  ease- 
ment which  the  public  acquires  by  appro- 
priating land  for  the  right  of  way  fw a  high- 
way, and  these,  in  legal  contemplation,  ai»- 
what  the  owner  is  to  receiye  compensatioft 
for  when  his  land  is  appropriated  for  thi» 
purpose.  The  fee  of  the  land  remains  in  the 
owner;  he  is  taxed  upon  it;  and  when  tiie 
use  or  easement  in  the  public  oeasefl»  it  re- 
verts to  him  free  from  incumbrance. 

"In  the  exercise  of  the  rieht  of  eminent- 
domain,  the  state,  through  tne  general  as- 
sembly, may  delegate  to  a  railroad  corpora- 
tion the  power  to  appropriate  a  right  of  way 
for  its  road  along  aud  upon  a  public  high- 
way. ...  In  such  case,  tne  rights  of 
the  public,  and  the  ritrhcs  of  the  owner,  are 
entirely  distinct;  and  the  consent,  express- 
or  implied,  of  one  to  the  appropriation, 
would  not  bind  or  alfect  the  rights  of  the 
other.  .  .  .  The  railroad  company,  by 
occupying  the  highway,  constructing  it* 
track,  and  operating  its  trains  thereon  by 
steam  motive  power,  completely  diyerted 
the  highway  from  the  uses  and  purposes  for 
which  it  was  established.  This  new  use,  td- 
which  the  highway  has  been  diyerted,  im- 
poses burdens  on  the  land  that  are  entirely 
different  from,  and  in  addition  to,  those  that 
were  imposed  by  the  highway.  The  right 
to  so  divert  the  use,  and  impose  additional 
burdens  on  the  land,  could  only  be  acquired 
by  the  corporation  by  agreement  with  tha 
owner,  or  by  appropriating  and  making  com- 
pensation thereior,  in  the  mode  prescribed 
by  law." 

Applyinff  the  doctrine  of  this  holding  Uy 
the  case  at  bar,  it  is  manifest  that  the  learned 
trial  judge  did  not  err  in  his  charge  bearing 
upon  the  property  right  of  Mr.  Taylor  in  the 
highway,  but  that,  on  the  contrary,  the  law 
upon  that  subject  was  correctly  stated  to  tlie 
jury.  And,  if  right  upon  that  point,  the  re- 
sult would  seem  to  follow,  as  further  charged 
bj  the  judge,  that  the  land  owner  "had  the 
ri^ht  to  have  the  trees  remain  and  grow  there 
without  injury,  whether  such  injury  waa 
necessary  or  not  to  tbe  use  of  the  lines  of 
such  telegraph  compsny.**  The  rule  of  law 
rests  upon  the  clear  ground  that  the  appro- 
priation of  the  public  highways  for  the  pur- 
pose of  telegraph  lines  was  a  new  use.  The 
highways  were  originally  dedicated  for  the 
purposes  of  public  travel,  and  not  for  the 
purpose  of  telegraph  lines.  Hence  the  new 
use  imposed  an  additional  burden.  The  stat- 
utes 01  Ohio  grant  to  telegraph  companies 
secondary  and  subordinate,  rather  than  co- 
ordinate,* rights,  with  travelers,  which  fact 
is  apparent  in  the  provision  that  the  lines 
are  to  be  so  constructed  as  not  to  interfere 
with  the  public  use  of  the  highways,  dn- 
dnnati  Inclined  Plane  R,  Oo,  y.  City  db  Sub- 
urban Teleg.  Aeao.  48  Ohio  St.  890.  The 
presence  in  the  statute  of  proyision  for  the 
protection  of  private  rights  where  lines  are 
built  on  private  lands,  and  the  absence  of 
such  provision  where  the  highways  are  used, 
is  strt)ng  indication,  as  it  seems  to  us,  that 
the  purpose  was  to  avoid  any  interference 
with  the  rights  of  the  adjoininf^  land  owner. 
And  the  conclusion  seems  ineyi table,  taking 
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the  language  of  the  entire  statute  upon  tbe 
sublect,  that,  whatever  grant  of  riffbt  in  the 
highways  is  given  telegraph  companies  as 
against  the  public,  no  rigbt  is  attempted  to 
be  given  them  as  against  individuals.  The 
question  of  legislative  power,  therefore,  to 
authorize  a  telegraph  company  to  take  the 
interest  of  tbe  adjoining  land  owner  in  the 
higbway  without  compensation,  need  not  be 
considered. 

It  follows  that  before  the  telegraph  com- 
pany could  possess  a  rigbt  in  such  measure 
as  to  interfere  with  the  right  of  the  land 
owner  in  the  highway  it  would  be  required 
to  acquire  that  right  in  some  one  of  tbe  ways 
known  to  the  law.  It  is  not  pretended  that 
any  such  method  has  been  resorted  to. 
Hence,  tbe  entry  upon  tbe  land  by  tbe  com- 
pany, was,  as  to  such  right,  not  a  riebtful 


entrv.     There  was  no  error,  therefore,  in  the 

d  ]udg< 
subject  already  quoted 


trial  judge  giving  the  instruction  upon  that 


Tbe  court  also  said  to  the  jury  "that  In 
doing  these  acts,  if  these  men  in  good  faith 
honestly  thougbt  from  the  circumstances  that 
they  had  the  rigbt  to  cut  the  trees  as  they 
did,  they  could  not  within  tbe  meaning  of 
tbe  law  be  held  to  be  guilty  of  a  crime  in 
this  case,  even  though  they  had  no  rieht  or 
lawful  sutbority  so  to  do;  however,  it  you 
find  they  acted  heedlesslv,  recklessly  and 
carelessly,  without  honestly  believing  they 
had  the  rigbt  to  do  it,  then  as  to  this  branch 
of  the  case  they  would  be  liable."  And  this 
is  assigned  as  error,  because,  as  is  urged,  if 
the  defendants  honestly,  though  mistakenly, 
believed  they  had  a  right  to'cut  the  trees, 
the  question  of  recklessness  would  not  enter 
into  the  consideration,  and  they  could  not  be 
guilty.  We  see  no  error  in  this  instruction 
to  the  jury.  Indet^d  it  is  probably  more 
favorable  to  the  defendants  than  they  could 
well  ask.  If,  with  the  information  from 
Mr.  Taylor,  as  to  his  ownership  of  tbe  land 
and  of  tbe  trees,  and  in  the  face  of  his  pro- 
test, Uiey  chose  to  go  on  and  do  the  injury 
complained  of,  it  was  for  the  jury  to  say 
whether  or  not  they  acted  **  heedlessly,  reck- 
lessly and  carelessly,"  and  if  they  did  so  act, 
then  the  cutting  was  ''wrongful,"  within  the 
meaning  of  the  statutes.  Tliat  the  cutting, 
if  it  injured  the  tree,  would  inflict  precuni- 
ary  injury  on  Mr.  Taylor  was  apparent  on 
the  face  of  things.  The  trees  were  of  value 
to  the  enjoyment  of  the  property.  Not  only 
as  a  matter  of  sentiment  on  the  part  of  tbe 
owner  who  bad  planted  them  and  had  watched 
their  growth  for  near  half  a  century,  but  as 
an  improvement  which  added  money  value 
to  the  farm,  had  Mr.  Taylor  an  interest  in 

{^reserving  them  from  injurv,  and  in  invok- 
ng  the  aid  of  the  criminal  law,  where  tbe 
superior  force  of  the  telegraph  company  made 
it  impracticable  for  him  to  personally  protect 
his  own.  That,  too,  was  tbe  time  for  him 
to  stand  for  his  own.    Tbe  right  in  tbe  com- 

eany,  if  it  existed,  to  set  poles  as  near  as  one 
undred  and  thirty  feet  from  one  another, 
with  cross-arms  six  feet  in  length,  and  to 
put  upon  them  fourteen  wires,  implied  the 
right  to  place  tbe  poles  as  near  together  as 
the  company  might  desire,  and  to  put  on 
them  cross-arms  of  any  length,  and  string  a 
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corresponding  number  of  wires.  And  if  there 
was  the  right  to  cut  branches  where  necessary 
to  the  working  of  the  line,  there  would  arise 
an  equal  right  to  cut  down  the  trees  them- 
sel ves  in  case  a  1  ike  necessity  appeared.  The 
land  owner  made  resistance  so  soon  as  hia 
property  rights  were  directly  assailed,  but 
he  did  not  resist  any  too  soon. 

It  is  contended  that  the  claim  of  the  tele- 
graph company  to  lawful  possession  as  an  in- 
strument of  interstate  commerce  is  sustained 
by  the  holding  of  the  Supreme  Court  in  Pen- 
Mcola  leleg,  Co,  v.  Western  Union  Teleg.  (Jo. 
96  U.  S.  1,  24  L.  ed.  706.  In  that  case  it  ia 
held  that  the  powers  conferred  upon  congress 
to  regulate  commerce  among  the  several 
states,  and  to  establ  ish  post- offices  and  post- 
roads,  are  not  confined  to  the  instrumental- 
ities of  commerce,  or  of  the  postal  service 
known  or  in  use  when  tbe  constitution  waa 
adopted,  but  keep  pace  with  the  piogress  of 
the  country,  and  were  intended  for  the  gov- 
ernment of  the  business  to  which  they  relate 
at  all  times  and  under  all  circumstances,  and 
it  is  the  duty  of  congress  to  take  care  that 
intercourse  among  the  states  and  the  trans- 
mission of  intelligence  are  not  obstructed  or 
unnecessarily  incumbered  by  state  legisla- 
tion. And  further,  that  the  Act  of  July  24, 
1866  (sec.  5363  et  Mq).  which  declares  that 
tbe  erection  of  telegraph  lines  shall,  as- 
against  state  interference,  be  free  to  all  who 
accept  its  terms  and  conditions,  and  that  a- 
telegraph  company  of  one  state  shall  not, 
after  accepting  them,  be  excluded  by  another 
state  from  prosecuting  its  business  within 
her  jurisdiction,  is  a  legitimate  regulation^ 
of  commercial  intercourse  among  the  states, 
and  is  not  limited  in  its  operation  to  such 
military  and  post-roads  as  are  upon  the  pub- 
lic domain.  And,  as  conclusion,  that  the 
statute  of  Florida,  so  far  as  it  grants  to  the 
Pensacola  company  the  exclusive  right  of 
establishing  and  maintaining  lines  of  elec- 
tric telegraph  as  therein  specified,  is  in  con- 
flict with  that  act,  and  therefore  inoperative 
as  against  a  corporation  of  anotber  state  en- 
title to  the  privileges  which  that  act  con- 
fers ;  and,  further,  that  a  telegraph  company 
of  anotber  state,  which  has  secured  the  right 
of  way  by  private  arrangement  with  tbe 
owner  of  the  land,  and  duly  accepted  the  re- 
strictions and  obligations  required  by  that 
act,  cannot  be  excluded  by  the  Pensacola. 
company. 

But  this  is  very  far  from  holding  that  a 
telegraph  company  which  accepts  l^be  terms- 
of  tbe  United  States  statute  thereby  acquires 
any  right  as  against  the  individual  property 
right  of  the  citizen.  True,  the  holding  ia 
that  the  telegraph  is  an  instrument  of  inter- 
state commerce;  that  telegraph  companies- 
are  subiect  to  the  regulating  powers  of  con- 
gress, in  respect  to  their  foreign  and  inter- 
state business,  and  that  such  a  company  oc- 
cupies the  same  jelation  to  commerce  as  a. 
carrier  of  messages,  that  a  railroad  company 
does  as  a  carrier  of  goods.  But  how  doea 
this  advance  the  argument?  It  is  made  plain, 
we  think,  by  what  has  preceded  that  the  state 
cannot  erant  to  a  railroad  company  any  right 
in  a  public  highway  which  invades  the  in- 
dividual  right  of  the  owner  of  adjoining 
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land ;  such  right  may  be  acauired  by  due  pro- 
«e88  of  law ;  it  cannot  be  legally  seized  by 
brute  force.  It  is  to  be  noted,  also,  that  the 
Western  Union  Company  whose  right  is  vin- 
dicated by  the  decision  cited,  ''had  secured  a 
right  of  wav  by  private  arrangement  with 
the  owner  of  the  land,**  and  hence  the  prop- 
•erty  rights  of  the  citizen  were  in  no  way  in- 
volved in  the  case.  So  solicitous,  however, 
was  the  eminent  lurist  who  wrote  the  opinion 
(Chief  Justice  Waite)  that  no  unwarranted 
impression  should  be  created,  that  he  took 
pains  to  guard  against  it,  when  s])eaking  of 
the  statute,  by  use  of  the  following  language : 
^It  gives  no  foreign  corporation  the  right  to 
enter  upon  private  property  without  the  con- 
sent of  the  owner  and  erect  the  necessary 
structures  for  its  business ;  but  it  does  pro- 
vide that,  whenever  the  consent  of  the  owner 
is  obtained,  no  state  legislation  shall  pre- 
vent the  occupation  of  post-roads  for  tele- 
graph purposes  by  such  corporations  as  are 
willing  to  avail  themselves  of  its  privileges. 
.  .  No  question  arises  as  to  the  author  1  ty 
of  congress  to  provide  for  the  appropriation 
of  private  property  to  the  uses  of  the  tele- 
graph, for  no  such  attempt  has  been  made. 
The  use  of  public  property  alone  is  granted. 
If  private  property  is  required,  it  must,  so 
far  as  the  present  legislation  is  concerned,  be 
obtained  oy  private  arrangement  with  its 
owner.  No  compulsory  proceedings  are  au- 
thorized. State  sovereignty  under  the  con- 
stitution is  not  interfered  with.  Only  na- 
tional privileges  are  granted." 

It  is  manifest  that  the  case  is  not  an  au- 
thority supporting  the  contention  of  the 
plaintiff  in  error. 

Beyond  this  it  is  urged  that,  by  not  resist- 
ing the  erection  of  the  poles  and  the  string- 
ing of  the  wires  when  the  line  was  placed 
along  the  highway  some  ten  years  before, 
Mr.  Taylor  is,  in  some  wajr,  estopped  from 
now  asserting  his  private  rights,  and  hence 
it  could  not  he  made  a  criminal  offense  to  in- 
vade those  rights.  Goodin  v.  Cincinnati  d: 
W.  Canal  Co.  18  Ohio  St.  169,  98  Am.  Dec. 
IMS,  is  cited  in  support  of  this  contention. 
The  doctrine  of  the  Ooodin  Caee  was  held  in ! 


Cleveland  dM.  H  Co.  v.  Iiof»lnn».  S5  Ohio  St 
488,  to  ^'rest  upon  its  own  peculiar  facta,  aod 
is  not  to  be  extended, "  and  in  the  recent caae 
of  Pittsburgh  d  W.  R,  Co.  ▼.  Perkins,  49 
Ohio  St  831,  it  is  again  observed,  respecting 
the  same  case,  that  "  what  is  there  said  must 
be  confined  to  the  facts  of  that  ease."  If. 
however,  the  doctrine  of  the  Ooodin  CSase  be 
at  all  applicable  to  the  facts  of  the  case  at 
bar,  It  would  only  prevent  a  proceeding  on 
the  part  of  the  land  owner  to  comuel  a  re- 
moval of  the  1  ine.  It  could  not  work  a  trans- 
fer of  the  right  of  the  land  owner  in  the  road 
to  the  telegraph  company.  That  result,  by 
reason  of  mere  acquiescence,  could  not  be  ac- 
complished short  of  twenty-one  years.  The 
private  right,  therefore,  would  not  be  ex- 
tinguished. And,  if  not  extingtiished,  that 
pro|>erty  right  was  still  susceptible  of  pro- 
tection by  the  criminal  law.  But,  aside 
from  this,  even  if  the  Ooodin  Case  applies 
here,  why  should  the  land  owner  be  estopped? 
The  holding  in  the  Ooodin  Case  proceeds  upon 
the  theory  that  the  owners  must  have  been 
fully  aware  of  the  appropriation  proceedings, 
and  that  their  property  was  being  seized  and 
despoiled,  and  upon  the  additional  fnct  that 
lar^e  sums  had  been  expended  on  the  faith  of 
their  apparent  acquiescence.  In  the  case  at 
bar  it  is  not  shown  that  at  the  tinte  of  the 
erection  of  the  telegraph  line  the  danger  of 
interference  with,  or  injury  to,  private  prop- 
erty, was  apparent,  nor  that  expense  Mas  bet* a 
incurred  relying  upon  apparent  acquicsceuce. 
nor,  indeed,  that  any  large  sum  has  been  ex- 
pended at  all. 

Our  conclusion  Is  that  the  owner  of  the  ad- 
joining land  was  the  owner  of  the  trees,  and 
bad  the  right  to  their  full  enjoyment  subject 
only  to  the  convenience  of  public  travel :  that 
his  property  in  the  trees  was  a  legitimate 
subject  of  protection  by  state  legislation, 
and  that  the  criminal  arm  of  the  law  was 
properly  invoked  for  his  protection. 

Other  questions  are  argued,  but  we  find 
none  presented  by  the  record  of  sufflcient 
^vity  to  justify  the  use  of  time  and  8|»aoe 
in  their  discussion. 

Judgment  affirmed. 
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^Am  the  principal  corporation  ownln^^ 
the  railroad  was  created  by  the  state 
of  South  Carolina*  and  as  all  the  ralL* 
road«  except  a  small  part*  is  located 

^Headnote  by  Lumpkin,  J. 


in  that  statOff  and  was  in  the  hands  of  a  re- 
ceiver by  virtue  of  letral  proceedings  instituted 
in  tliat  state,  and  still  peoding  wben  the  same 
receiver  was  appointed,  by  the  order  now  ex- 
cepted to,  to  take  cbarve  of  so  much  of  the  prop- 
erty as  is  situated  or  found  within  this  state, 
there  was  no  abuse  of  discretion  by  the  Judjie  In 
passing  this  order.  It  is  best  for  the  interests  of 
all  ooncemed  that  the  control  and  management 
of  the  whole  railway  should  be  in  the  same 
hands,  and  that  the  small  fraction  of  the  Um 
located  tn  this  state  should  conr^nue  to  be  laed 
and  worked  in  connection  with  the  main  body 
of  the  road.   So  long  as  courts  exercising  juris- 


NOTB.— The  benefit  of  a  liberal  application  of  the 
principle  of  comity  is  well  illustrated  by  cases  like 
the  above  where  hostility  between  the  courts  and 
receivers  might  result  in  serious  damage  to  the 
interesU  of  the  owners  of  the  property. 
S4L.aA. 


As  to  the  authority  of  a  r«M)eiver  out  of  the  Ju- 
risdiction of  the  court  which  appointed  him.  sea 
nolt  to  Rs  Schuyler^s  Steam  Tow-Boat  Oo.  (K.  Tj 
20L.B.A.89L 
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dlotkNi  In  Sooth  OaroUna  oontlone  to  poMeflrioo 
of  the  main  body  by  the  hands  of  a  reoeiver.  It 
would  be  wise  aod  Judtclous  to  inwtBt  that  re- 
eeiver,  and  allow  him  to  remain  invested,  with 
authority  to  manage  the  part  of  the  road  lo- 
oated  Id  thia  state  also.  If  the  company  should 
hereafter  be  rettistated  In  the  possession  of  that 
part  of  its  property  located  in  South  Carolina, 
application  can  then  be  made  to  the  superior 
^oourt  of  EUobmond  county,  or  to  the  judffetbere- 
-of,  for  a  lilce  reinstatement  of  the  company  in 
the  poseessiun  of  so  much  of  Its  property  as  is 
located  in  Qeorgia. 

(November  27, 180U 

ERROR  to  the  Superior  Court  for  Richmond 
Couuty  to  revi«*w  a  Judgment  in  favoi  of 
plaintifib  to  an  action  brought  to  procure  the 
appointment  of  a  receiver  tor  the  Port  Royal 
-ft  Augusta  Railroad  Company,  and  to  enjoin 
the  Central  Railroad  ft  Banking  Cumpaoy  of 
Georgia  from  exercising  control  over  said 
load.     Afflmud, 

The  facts  sufficiently  appear  in  the  opinion. 

Me$9rs.  Lawton  A  Cmming^ham,  Den- 
mark A  Adams«  J.  Oanahl  and  J.  C«  C. 
Black  for  plaintiffs  in  error. 

Met>$i8,  W.  J.  Verdier,  Alex.  C.  King^ 
and  Smyihe  &  Lee,  for  defendants  in  error: 

The  right  of  minority  slockholdrrs  to  bring 
:an  action  of  ihis  kind  is  well  ebtablished. 

Alexander  y.  Searey^  81  Qa.  636;  Clarke  y. 
Central  R,  d  Big.  Co.  15  L.  R.  A.  683,  50 
Ped.  Rep.  846;  Central  Tranep.  Co.  v.  FuU- 
man'8  Palace  Car  Co,  189  U.  S.  49,  85  L.  ed. 
M\  BitrU  V.  aeatUe,  L,  8.  d:  E.  B.  Co.  bA  Fed. 
Rep.  909. 

Lampkin,  /.,  delivered  the  opinion  of  the 
-court: 

Upon  the  petition  of  Henry  B.  King  et  al, 
stockholders  of  the  Port  my  a  I  ft  Augusta 
Railway  Company,  the  jud^e  below  appointed 
one  Averill  permanent  reciayer  of  the  railway 
and  other  assets  of  the  company  in  the  state 
of  Georgia,  and  granted  an  injunction  restrain- 
ing the  Central  Railroad  &  Banking  Company 
•of  Georgia,  uuiil  further  order,  from  operat- 
ing the  Port  Royal  ft  Auguflta  Railway,  or 
voting  certain  stocks  and  bonds  held  or  con- 
trolled by  the  Central,  or  in  any  manner  in- 
teifering  with  the  property,  assets,  or  manage- 
ment of  the  Port  Royal  Railway.  To  tiiis 
•action  of  tbe  court  both  companies  excepted. 
The  following  facts  appeared  on  the  hearinir: 
On  the  21st  day  of  December,  1837,  the  state 
of  South  Carolina  granted  a  charter  to  the 
Port  lioyal  Railroad  Company,  whose  purpose 
was  to  construct  a  line  of  railway  from  the 
waters  of  Port  Royal  harbor,  in  that  state,  to 
AugustH,  in  the  state  of  (Georgia.  Afterwards, 
on  the  19th  day  of  December,  1859,  the  gen- 
eral assembly  of  this  state  passed  "an  act  to 
•charter  tbe  Port  Royal  Kailroad."  the  pream- 
ble and  first  section  of  which  act  were  in  tbe 
following  words:  "Whereas,  tbe  legislature 
of  SouLh  Carolina  has,  by  public  statute,  in- 
corporated a  company  to  build  a  railroad  from 
the  waters  of  Port  Royal  harbor,  in  the  neigh- 
borhood of  Beaufort,  to  the  Savannah  river, 
in  the  direction  of  the  city  of  Augusta,  and  it 
Is  deemed  proper  to  confer  apon  the  same 
company  corporate  powers  in  Georgia,  and  to 
^L.R.A. 


grant  the  risht  to  constmct  tbe  portion  of  rail- 
road in  this  state:  Be  it  therefore  enacted," 
etc,  "that  such  persons  as  may  be  made  a 
body  corporate  by  the  public  law  of  South 
Carolina  to  build  a  railroad  between  Port 
Royal  and  Augusta  are  hereby  created  a  body 
pontic  in  this  state;  and  they  shall  have  the 
right  to  continue  and  construct  their  road 
from  the  boundary  between  the  two  states,  by 
the  nearest  and  most  practicable  route,  to  the 
city  of  Augusta;  provided,  that  they  shall 
cross  the  liver  at  or  below  Augusta,  by  a 
drawbridge;  and  provided,  there  shall  be 
created  thereby  no  obstruction  to  the  free  navi- 
gatitm  of  the  Savannah  river  and  its  branches." 
AcU  1859,  p.  834. 

After  tbe  railroad  was  built,  it  w^s  sold  at 
Judicial  sale,  and  tbe  purchasers  thereof  filed 
certificates  in  the  offices  of  the  secretaries  of 
state  of  both  Georcia  and  South  Carolina,  in- 
corporating themselves  as  the  "Port  Royal  ft 
Augusta  Railway  Company."  The  entire 
length  of  the  railroad  is  112  miles,  of  which 
there  are  within  the  hmiu  of  the  state  of  Geor- 
gia about  three  and  half  miles  only,  tbe  re- 
mainder of  the  line  lying  wholly  within  the 
state  of  South  Carolina.  Before  tbe  appoint- 
ment of  Averill  as  receiver,  and  the  granting 
of  the  injunction  by  his  honor.  Judge  Roney, 
Averill  had.  under  proceedings  instituted  in 
the  court  of  common  pleas  for  the  county  of 
Beaufort,  in  the  state  of  South  Carolina,  been 
appointed  receiver  of  the  Port  Royal  ft  Au- 
gusta Railway  Company  of  that  state;  and  all 
its  property  therein  haa,  by  virtue  of  this  ap- 
pointment, been  placed  under  hiB  management 
and  control.  An  effort  had  been  made  to 
transfer  the  litieation  over  this  company  and 
its  property  to  the  United  States  court  in  that 
state,  concerning  which  there  seemed  to  be  a 
difference  of  opinion  between  the  state  and 
federal  judges,  but  as  to  which  the  United 
States  judge  bad  not  fully  made  up  his  mind. 
He  had,  however,  passed  an  order  direc  ing 
that  Averill,  the  receiver  of  tbe  state  court, 
remain  in  possession  and  control  of  the  prop- 
erty until  a  final  decision  upon  the  question  of 
'removal  should  be  made  by  him.  The  fore- 
going is  a  brief  summary  of  all  the  facts  which 
we  deem  material  to  a  proper  disposition  of 
the  cBHe  now  presented  for  our  determination. 

It  will  thus  be  seen  that,  without  reference 
to  the  question  of  a  possible  conflict  of  juris- 
diction between  tbe  state  and  federal  courts 
of  South  Carolina,  Averill,  when  Judge  Roney 
acted,  was,  under  the  authority  of  both  these 
courts,  rightfully  in  possession  of,  and  exer- 
cising control  over,  all  the  property  of  the 
Port  Royal  Company  lying  in  tbe  state  of 
South  Carolina.  In  the  exercise  of  his  discre- 
tion, Judge  Roney  appointed  Averill  receiver 
of  the  property  of  the  company  situated  in  tbe 
state  of  Georgia,  and  he  thus  secured  the  man- 
agement and  control  of  the  entire  property  of 
tbe  company  in  both  states.  The  recorcf  be- 
fore us  is  voluminous,  and,  in  the  argument 
of  the  case,  a  large  number  of  important  and 
interesting  quesiioos,  both  of  law  and  of  fact, 
\7ere  raised  and  discussed  by  the  learned  coun- 
sel on  both  sides.  We  deem  it  unnecessary, 
however,  to  go  into  them,  because,  in  our 
judgment,  the  case,  so  far  its  we  may  properly 
deal  with  it,  is  really  a  very  simple  one.    It  is 
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A  most  obvioiu  proposition  tbat  a  railway  can- 
not be  sucoessiully  and  profitably  operated 
whpn  cut  up  into  sections  or  fragments,  and  a 
different  person  plac^  in  control  of  each. 
Indeed,  it  would  bardly  be  possible  for  tbe 
business  of  a  railway  thus  dismembered  to  be 
properly  carried  on  st  all;  and  undoubtedly  it 
would  greatly  embarrass  the  management  of 
the  greater  part  of  a  line  of  railway  if  a  small 
fragment  of  it,  at  one  of  its  termini,  was  un- 
der different,  and  perhaps  antsgonlstic,  con- 
trol. Tbe  present  case  affords  such  an  in- 
stance; for,  althoufi-h,  as  before  stated,  the  line 
of  the  Port  Royal  &  Auprusta  Rail  way  extends 
for  a  distance  of  112  miles,  scarcely  more  than 
three  and  half  miles  of  that  line  are  within  the 
limits  of  this  state.  Nevertheless,  this  small 
fragment  is  none  the  less  important  to  the  suc- 
cessful operation  of  the  whole  line  thsn  were 
it  many  more  miles  in  extent,  for  it  serves  as 
a  connectini?  link,  and  enables  the  company  to 
reach  Aufirusis, — an  essential  terminal  point, 
because  affordini?  connections  with  other  lines 
of  railway.  Certainly,  in  any  yiew  of  this 
case,  considerations  o*f  economy,  safety,  and 
efSciency  dictate  and  demand  that  the  entire 
property  and  business  of  the  company  should 
be  under  one  and  the  same  management. 
iSurely  it  cannot  be  denied  that  it  is  best  for 
the  interests  of  all  concerned,  whether  stock- 
holders, cieditors,  patrons,  or  the  public  gen- 
erally, that  the  small  fraction  of  the  line 
located  in  this  state  should  be  used  and  worked 
in  connection  and  in  harmonv  wiih  the  main 
line  of  the  road,  and  this  could  be  successfully 
accomplished  only  in  the  manner  indicated. 
That  the  South  Carolina  company  was  the 
main  corporation,  and  that  the  Georgia  cor- 
poration was  merely  ancillary  to  it,  is  clearly 
shown  by  the  language  used  by  the  legislature 
in  the  preamble  and  first  section  of  the  Geor- 
gia charter,  already  quoted  in  tbe  above  state- 
ment of  facts.  It  is  clear,  we  thick,  that  the 
courts  of  South  Carolina  are  best  entitled  to 
entertain  and  exercise  jurisdiction  over  tbe 
affairs  of  this  corporation  in  their  present  com- 
plicated state;  and  so  long  as  those  courts,  by 
the  hands  of  a  receiver,  continue  in  possession 
of  the  main  body  of  the  road  and  its  property, 
it  would,  in  our  judgment,  be  unwise  and  im- 
proper to  fetter  and  embarrass  that  receiver  by 
depriving  him  of  control  over  so  much  of  the 
com  pa  ny^s  property  as  lies  within  the  state  of 
Georgia.  There  can  be  no  question,  we  think, 
that,  instead  of  so  doing,  the  courts  of  this 
state  should  take  such  action  as  will  leave  him 
with  full  authority  to  manage  the  entire  prop- 
erty. This  is  true,  not  merely  upon  the  doc- 
trine of  comity  of  slates,  but  also  because  it 
to  manifestly  Uie  best  course  to  be  pursued  in 
the  premises.  We  would  be  going  an  extreme 
length  to  hold  that  the  trial  Judge  abused  bis 
discretion  in  passing  the  order  complained  of. 
Not  only  was  there  no  abuse  of  discretion, 
but  the  action  taken  by  him  was  eminently 
wise  and  proper.  It  will  be  within  his  power. 
In  the  future,  to  give  such  direction  and  pass 
such  orders  as  may  become  necessary  to  carry 
into  effect  the  policy  herein  outlined  with  re- 
gard to  the  property  and  control  of  this  com- 
pany. If  the  company  should  hereafter  be 
reinstated  in  the  possession  of  that  part  of  its 
property  located  in  South  Carolina,  it  will 
84L.  R.  A. 


then  be  time  enough  to  make  the  proper  ap- 
plication for  alike  reinstatement  of  tbe  oom- 
pany  in  possession  and  control  of  its  property 
located  in  Georgia;  and,  should  this  oontfu- 
gency  arise,  the  company  will  doubtless  b» 
granted  appropriate  and  dfectual  relief. 
Judgment  affirmed. 


T.  M.  PATTON,  Plff,  in  Err., 
e. 
STATE  of  Georgia. 
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^IrrespeetiTe  of  the  queation  wbeChier- 
a  do|f  imoTim  not  ^'private  propertj^**^ 
the  willAil  and  malidons  ktlHng  a/t 

one  is  not  an  indiotable  offense  under  section  1687 
of  the  Code.  That  section  relates  to  the  injury  or 
destruction  of  inanimate  property,  and  does  not 
apply  to  injuring  orklUing  animals  of  any  kind. 

(January  27,  UM.) 

ERROR  to  the  Superior  Court. for  Banks- 
County  to  reyiew  a  Judjrment  conyicUng, 
defendant  of  malicious  mischief  for  killing  a 
dog.    Bevened. 
The  facts  are  stated  in  the  opinion. 
Meurs.  H.  H.  Perry  and  F.  M,  John* 
■on  for  plaintiff  in  error. 
Mr.  R.  B,  Rnesell*  £M.  Oen,  for  the  Stote. 

Lnmpkin,  J.,  deliyered  the  opinion  of  the 
court: 

As  will  be  perceiyed  from  the  head  note,  we 
haye  decided  this  case  without  reference  to- 
the  question  whether  a  dog  is  or  is  not  ''pri- 
yate  property."  It  may  not,  howeyer,  be  un- 
profitable to  notice  how  this  question  baa  been 
dealt  with  in  other  jurisdictions.  In  Gam.  y. 
Maclin,  8  Leisrh,  809,  it  was,  in  the  general 
court  of  Virginia,  by  a  diyided  bench,  decided 
that  a  statute  making  it  indictsble  to  know- 
ingly and  willfully  destroy  or  iniure  any  tree, 
or  other  timber,  or  property  real  or  personal, 
belonging  to  another,  did  uot  authorize  a 
criminal  prosecution  for  the  killing  of  a  6og,. 
In  the  case  of  State  y.  Barriman,  75  Me.  568. 
46  Am.  Rep.  428,  it  was  beld  that  dogs  yrere 
not  recognized  in  law  as  belonging  to  the  clasa 
denominated  ''domestic  animals,'^  and,  conse- 
quently, that  a  demurrer  to  an  indictment 
founded  upon  a  statute  proyiding  for  the  kill- 
ing or  woundine  of  "domestic  animals"  ought, 
to  haye  been  sustained.  In  a  dissenting  opin- 
ion by  Appleton.  Ch.  J.,  in  that  case,  he  eulo- 
gized the  dog  in  the  following  language:  "He 
is  a  domestic  animal.  From  tbe  time  of  the 
pyramids  to  the  present  day,  from  the  frozee 
pole  to  the  torrid  zone,  whereyer  man  has  been, 
there  has  been  his  dog.  Cuyier  has  asaertea 
thst  the  dog  was,  perhaps,  necessary  for  the 
establishment  of  ciyil  society,  and  that  a  little 
reflection  will  conyince  us  that  barberoas  na- 
tions owe  much  of  their  ci?ilization  above  the 

^Headnote  by  LmcPKnr,  J. 


Xoxs.— As  to  the  riffht  to  kill  dogs,  see  n*tte  te 
Hubbard  y.  Preston  rMlch.)ia  L.  R  A.  849. 


See  also  48  L.  K.  A.  96. 
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t>nite  to  tbe  poesesslon  of  tbe  dog.  He  is  (he 
friend  and  companion  of  bis  master,  acooin- 
panyingbim  io  bis  walks;  bis  servant,  aiding 
bim  in  bis  bunting;  tbe  playmate  of  his  ciiil- 
Klren;  an  inmate  of  bis  bouse,  protecting 
it  against  all  assailants."  And  later  on  tbe 
<'h\et  justice  quoted  approvingly  the  following 
poelic  tribute  to  dogs: 

Tbpy  are  bonost  creatures. 

Anci  ne*er  betray  tbeir  maaten,  never  fawn 

On  any  they  love  not. 

On  tbe  otber  hand,  in  Wilson  v.  Wilmivgton 
4t  M.  B.  Co.,  lOKich.  L.  52,  Munro,  J.,  alluded 
to  tbe  dog  as  ap  animal  whose  nature  is  carniv- 
orous, and  who  is  prompted  by  instinct  and 
■appetite  to  roam  at  large  in  tbe  forest  in  tbe 
pursuit  of  game,  or  upon  a  sheep- killing  expe- 
dition; and  finally  stigmatized  bim  as  a  "yelp- 
ing cur,"  whose  presence  upon  a  railroad  track 
-should  not  arrest  in  its  progress  a  train  of  cars 
freighted  with  products  or  passengers.  In 
UniUdStaUi  v.  Gideon,  1  Minn.  292  (Gil.  2C(9. 
It  was  decided  that  tbe  malicious  killing  of  a 
<dog  was  not  an  indictable  offense  under  a  statute 
providing  that  ''every  j)ersonwbo  shall  will- 
fully and  maliciously  kill,  maim,  or  disfigure 
4iny  horses,  cattle,  or  otber  beasts,  of  another 
person,"sha11  be  punished,  etc.  Turning  now  to 
the  "Old  North  State."  it  was  held  in  iMhom's 
Ckue^  85  N.  0.  88,  tbnt  an  indictment  for  mali- 
•cious  mischief  Id  killing  a  dog  would  lie.  In 
this  case  no  statute  upon  which  the  prosecution 
•could  be  sustained  was  mentioned.  In  Indiana 
it  was  held  in  state  v.  Sumner,  2  Ind.  877,  that 
tbe  malioious  killing  of  a  dog  was  an  indictable 
offense,  under  a  statute  providing  that  every 
person  who  shall  maliciously  destroy  any  prop- 
erty shall  be  fined,  etc.  This  rulini?  was  fol- 
lowed in  tbe  later  case  of  Kineman  v.  SUUe^  77 
Ind.  182.  In  New  Hampshire  in  tbe  case  of 
State  V.  MeDhfRe,  84  N.  H.  628,  69  Am.  Dec. 
-516,  it  was  held  that  under  a  statute  providing 
for  tbe  punishment  of  any  willful  and  mali- 
-cious  act,  whereby  any  tree,  or  tbe  real  or 
personal  estate,  of  an'  ther  should  be  injured, 
.an  indictment  would  lie  for  tbe  willful  and 
malicious  killing  of  a  dog.  It  will  thus  be 
seen  that  in  other  states,  under  statutes  vary- 
inf?  in  tbeir  terms,  the  question  whether  a  dog 
is  such  prop<  rty  as  to  be  the  subject  of  a  prose- 
•cuiion  for  malicious  mischief  has  been  decided 
both  ways.  Those  who  may  be  interested  in 
further  investigating  the  status  of  the  dog  as 
•property  may  consult  with  profit:  Dodaon  ▼. 
Mock,  20  N.  C.  14H,  82  Am.  Dec.  677;  Perry  v. 
Phtppe,  82  N.  C.  269,  51  Am.  Dec.  887;  ffar- 
rington  v.  Milee,  11  Kan.  480.  15  Am.  Rep. 
«56;  Ptirker  v.  m»e.  27  Ala.  480,  62  Am.  Dec. 
776;  Wheailey  v.  Uarrie,  4  Sneed,  469,  70  Am. 
Dec.  258;  Jemiwn  v.  Southwestern  Railroad, 
75  Ga.  444,  58  Am.  Rep.  476,  and  tbe  numer- 
ous authorities  cited  in  these  cases,  and  notes 
to  the  same. 

Before  discussing  the  ground  upon  which 
we  have  based  our  decision  in  the  present  case, 
we  will  remark  that  we  do  not  think  it  prob- 
able tbe  legislature  of  this  state  ever  regarded 
the  dog  as  being,  in  a  freneral  sense,  property, 
oonoeminff  which  a  criminal  offense  could  be 
committed.  After  provision  is  made  in  tbe 
sixth  division,  title  1,  of  the  Penal  Code,  for 
the  indictment  and  punishment  of  laroeoiea  of 
^li.RA. 


varions  domestic  animals,  section  4402  provides 
as  follows:  "All  otber  domestic  animals  which 
are  fit  for  fond,  and  also  a  dog,  may  be  subjects 
of  a  simple  larceny;  and  any  person  or  persons 
who  shall  steal  any  such  animal  or  animals  shall 
be  punished,"  etc  If  a  dog  had  been  consideced 
as  property,  as  are  domestic  animals  fit  for 
food,  it  is  not  likely  that  it  would  have  been 
deemed  necessary  to  provide  specially  that  tbe 
steahng  of  one  should  be  simple  larceny:  and 
we  find  nothing  in  our  criminal  statutes  sug- 
ges'ing  any  reason  why  this  animal  should  be 
regarded  as  a  subject-matter  of  crime  in  any 
instance  where  it  is  not  expressly  so  declared. 
But  whether  a  dog  be  property  or  not,  we  are 
convinced,  after  considerable  deliberation,  that 
tbe  willful  and  malicious  killing  of  one  is  not 
an  indictable  offense  under  section  4627  of  the 
Oode.  upon  which  tbe  indictment  in  this  case 
was  based.  In  section  4612,  the  legislature 
undertook  to  deal  with  animals  the  maiming 
or  killing  of  which  it  intended  to  make  in- 
dictable. As  this  section  originally  stood,  it 
was  indictable  to  maliciously  kill  a  hog;  but 
not  indictable  to  maliciously  malm  one;  and 
tbe  leL'islaiure  saw  proper,  by  an  act  passed  in 
1881  (Acta  1880-81,  p.  78),  to  make  this  latter 
act  indictable  also,  so  that  now  it  is  malicious 
mischief  either  to  maliciously  maim  or  to  kill 
any  of  tbe  animals  mentioned  or  desfs^nated  in 
tlat  section.  Ii  does  not  in  its  terms  expre&Riy 
include  dosrs,  and  we  are  satisfied  in  was  never 
intended  by  tbe  legislature  that  the  f  'ovisions 
of  this  section  should  apply  to  tbe  n.  The 
word  **maim"  does  not  include  any  injuries  to 
animals,  not  causing  death,  whtcli  exceed  or 
fall  short  of  technical  maimin?.  This  court, 
in  Bailey  v.  State,  65  Ga.  410,  distinctly  held 
that  the  word  "maim,"  as  U8c*d  in  this  section, 
was  intended  to  be  understood  in  its  technical 
sisniflcaiion,  and,  consequently,  that  the  mere 
shooting  of  a  cow  was  not  rendered  criminal 
by  the  statute.  In  the  cbopier  of  the  Penal 
Code  relating  to  fraudulent  or  malicious  mis- 
chief there  are  numerous  sections  which  relate 
to  the  destruction  or  injuring  of  inanimate 
property.  Section  4605  relates  to  tearing, 
burning,  or  in  any  other  way  destroying  any 
deed,  etc.;  section  4607  to  cutting  down,  re- 
moving, or  destroying  any  beacon  or  buoy; 
section  461 1  to  injuring  or  destroying  bridges, 
etc.;  section  4618  to  injuring  or  aestroymg 
turnpike  gates,  etc.;  section  4615  to  injuring 
or  destroying  trees.  These  instances  are  not 
exhaustive,  but  will  be  sufficient  to  illustrate 
our  meaning.  The  words  "dtstroy"  and  •in- 
jure" are  appropriate  when  used  with  refer- 
ence to  oftenses  committed  upon  inanimate 
tbinspi;  but,  as  has  already  been  seen,  when 
providing  what  should  be  malicious  mischief 
as  to  living  animals,  the  words  "maim"  and 
"kill"  were  used  in  section  4612,  and  in  that 
section  we  find  neither  the  woid  "injure"  nor 
the  word  "destroy."  In  section  4627  tbe 
words  "injuring"  and  "destroying"  are  used. 
We  think,  in  tbe  first  place,  that  section  4(U2 
was  intended  to  be  exhaustive  of  tbe  classes  of 
animals  upon  which  the  offense  of  malicious 
mischief  could  be  committed,  and  that  no  act 
is  indictable  under  that  section  except  the 
"maiming"  or  "killing"  of  one  of  the  animals 
therein  specified  or  designated;  and,  also,  that 
the  words  "all  other  acts  of  willful  or  mali- 
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tAmiB  mischief  .  .  .  not  herein  enumernted,"  as 
used  in  section  4627,  were  not  intended  to  refer 
to  acts  done  to  animals  of  aoy  kind;  and, 
Beoondly,  that  the  words  *' injuring  or  de- 
stroyine  any  other  public  or  private  property/' 
as  qsed  m  the  sectton  last  mentioned,  were  in- 
tended to  apply  exclusively  to  iDanimafe  prop- 
erty. If  the  willful  and  malicious  killing  of  a 
dog  would  be  indictable  under  that  section,  It 
is  obvious  that  the  willful  and  malicioufi  in- 
juring of  one  would  also  be  indictable.  We 
have  already  seen,  in  Bailey's  Case,  svpra,  that 
the  injuring  of  a  cow,  otherwise  than  by  maim- 
ing, was  not  criminal  under  section  4612  of 
the  Code.  Under  this  decision,  it  would  neces- 
sarily foUow  that  the  injuring  of  a  horse,  how- 
eyer  badly  it  might  disable  or  disfigure  him, 
would  not  be  indictable  under  that  section, 
unless  the  injury  amounted  to  maiming.    If, 


therefore,  the  contention  of  the  state  fn  thfm^ 
case  is  sound,  the  mere  injuring  of  a  worthless^ 
bobt ailed,  beuchlegged  fice,  if  done  mali- 
ciously, would  be  malicious  mischief,  as  ha»> 
been  shown,  it  would  not  be  malicioos  mis- 
chief but  wanton  crueltv  to  grossly  mar  the- 
appearance  and  beauty  of  the  most  magnificent 
and  valuable  blooded  horse  in  the  sfaie.  8us- 
taininf?  tbe  position  held  by'the  state  would  in- 
evitably lead  to  the  above 'result,  and  Its  abso- 
lute absurdity  demonstrates  that  it  could  never 
have  been  intended  by  the  law-making  power. 
The  demurrer  to  the  indictment,  allegini;  that, 
it  set  forth  no  crime  against  the  iHWsof  thi» 
state,  ought  to  have  been  sustiiined;  and,  as 
this  was  not  done,  the  judgment,  after  con- 
viction, ou^ht  to  have  been  arrested. 
Judgment  retemecL 
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Arthur  L.  CARTER 

V, 

Thomas  THORSON,  Secretary  of  State. 


.a  Dak... 


*1.  Chapter  99«  Iiawfl  of  1891 «  divides 
the  public  printing  of  the  state  into 
dassest  and  directs  tbe  aecretarv  of  state,  as 
exoiMooommissionerof  public  printinfr,  to  ad- 
vertise for  bids  for  doing  tbe  same,  and  to  make 
contracts  wicb  the  best  and  lowest  bidders  for 
doing  such  printing  as  tlie  stare  may  require. 
Held,  that  a  contract  so  made  does  not  *Hncur  an 
indebtedness**  on  tbe  part  of  the  state,  within 
the  meaning  of  sectlOQ  9,  article  11,  of  the  (}od- 
Btitufion,  prohibiting  the  incurring  of  indebt- 
edness ^'except  in  pursuance  of  an  appropriation 
for  the  8p<*ciflc  purpose  first  made.** 

S.  Such  contract  imposes  no  obli«ration 
upon  the  state  to  hare  any  work  done, 
but  in  eCTect,  simply  designates  the  parties  who  are 
entitled  to  do  whatever  work  of  the  several  classes 
the  state  may  require,  and  fixes  the  compensa- 
tion therefor,  if  any  shall  be  so  required  and 
done. 

8*  Except  as  made  by  the  constitution 
itself,  the  le^flmltLiive  department  alone 
has  power  to  make  apprupriations  trom  the 
state  treasury  for  the  payment  of  state  indebt- 
edness. 

4*  The  primary  thonf^rht  and  purpose  of 
said  section  9»  article  1 1«  prohibitin|f 
the  incurrence  of  indebtedness*  except 
in  pursuance  of  appropriatloiis,was  to  confine  the 
creation  of  Indebted  doss  to  such  subjects  and  to 
such  amounts  as  were  expressly  approved  bv 
that  department  of  the  government  which  would 
be  required  to  provide  for  Its  payment. 

6*   Without  deciding  that  under  dreum- 

^Headnotes  by  KsiiLAv,  J. 


NoT».— As  to  the  public  purposes  for  which 
money  may  be  appropriated,  see  note  to  Daggett 
V.  Oolgan  (Cal.)  14  L.  R.  A.  474. 

As  to  control  over  appropriations  end  the  man- 
ner of  mMking  them,  see  note  to  Henderson  v. 
Btate  Soldiers  &  Sailors  Honumeut  Comrs.  (Ind.) 
13  L.  R.  A.  169. 
24  L.  n.  A. 


stances  could  this  prowision  be  held  ti^ 
control  the  power  of  the  leg^islature  to^ 

incur  or  to  direct  i^he  incurrence  of  IndebtedDess. 
—it  is  held  that  such  providioQ  was  not  Intended 
to,and  consequently  does  not,  prevent  tbe  legisla- 
ture from  incurring,  or  immediately  directing  the 
incurring  of  indebtednees  for  the  usual  and  cur- 
rent administration  of  state  affairs  without  first 
having  made  an  appropriation  for  the  specific 
purpose. 

(June  18, 1894.) 

APPLICATION  for  a  writ  of  prohibition  to- 
prevent  the  defendant  from  letting  con- 
tracts for  tbe  state  printing.     Denied, 

The  facta  are  stated  in  tlie  opinion. 

Mr,  J.  W.  Carter  for  pInintilT. 

Mr,  John  !«•  Pyle,  with  Mr,  Coe  I. 
Crawford*  Atty  Gen.,  for  defendant: 

Tbe  language  of  the  constitution  Is,  *'No  in 
dibtedness  shall  be  incurred."  Tbe  word  "in- 
cur" is  held  to  mean  "to  become  liable  or  sub 
ject  to." 

See  10  Am.  &  En^;.  Encyclop.  Law,  p.  Sd8. 

An  "indebtedness"  is  a  pecuniary  obliga> 
tion. 

Id.  899. 

But  the  state  contends  that  this  "indebted- 
ness, is  not  "incurred"  until  some  work  has> 
be<*n  performed  at  the  request  of  srtme  officer 
or  tribunal  of  tbe  state  requiring  priotint;  to 
be  done.  Tbe  performance  of  such  work 
might  create  an  obligation  on  the  part  of  the 
state  to  piiy  but  could  not  under  many  author- 
ities be  held  to  constitute  an  indebiedne8» 
within  the  meaning  of  the  constitution. 

See  EaH  St.  Levis  v.  E^ist  St.  Oas  Lioht  * 
Coke  Co.  98  111.  415,  38  Am.  Rep.  97;  Valpa 
raiso  v.  Gardner,  97  Ind.  1,  49  Am.  Rep.  416: 
Weston  V  Syracuse,  17  N.  Y.  110;  Garrison  v, 
Howe.  Id.  458;  Wentirorth  v.  Whitemore,  1 
Masn,  471;  Pextple  v.  ArgaeUo,  87  Cal.  624: 
Ditely  v.  Cedar  Falls.  27  Iowa.  227;  Grant  v. 
Davenport,  5J6  Iowa,  396;  Freneft  v.  Burling- 
ton, 42  Iowa,  618;  Burlington  Water  Co.  v. 
Wooiioajd,  49  Iowa,  58;  Smth  v.  Dedham,. 
144  Mass.  177;  Crowder  v.  SuUitan,  18  L.  R. 
A.  647.  128  Ind.  486. 

Where  a  statute   provides  that  a  specific 


See  also  27  L.  R.  A.  769;  30  L.  R.  A.  281;  31  L.  R.  A.  743. 
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thing  shall  he  done  and  paid  for,  and  points 
out  the  method  of  ascertaininp;  the  amount, 
and  directs  that  a  warrant  sbalf  be  issued  for 
the  same,  this  is  a  sufficient  appropriation  of 
the  amount  within  the  meaning  of  the  const!- 
tutinn. 

State  y.  Kenney,  10  Mont.  485,  and  11  Mont 
558,  and  cases  cited;  and  see  also  Cutting  y. 
Taylor  (8.  Dak.)  15  L.  R  A.  691. 

Kellaiii*  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  application  to  this  court  for  a  writ 
of  prohihiiioo  enjoining:  defendant,  as  secre- 
tary of  state  and  ex  officio  commissioner  of 
public  printing,  from  letting  contracts  for  the 
puUlic  printing  for  the  state  under  chapter  99, 
Liaws  1891.  n  is  unnecessary  Ui  refer  in  detail 
to  the  statements  of  the  petition  for  tliis  writ, 
for  it  is  conceded  by  both  sides  that  the  allow- 
ance or  disallowance  of  the  writ  must  depend 
upon  whether,  under  our  constitution,  the  leg- 
islature can  empower  the  secretary  to  make 
such  cootrtict  until  an  appropriation  is  made 
to  pav  for  the  work  which  may  he  done  under 
it.  The  law  referred  to  divides  the  public 
printing  of  the  state  into  five  classes,  and  au- 
thorizes the  secretary  of  state,  as  ex  officio  com- 
missioner of  public  prinfine.  to  advertise  for 
proposals  to  do  the  same  anato  make  contracts 
for  such  work  with  the  best  and  lowest  bid- 
ders. The  flye  classes  are  as  follows:  **Fir8t 
class.  Frinting  and  binding  all  bills  for  the 
two  houses  of  the  legislature  and  such  resolu- 
tions, petitions,  and  memorials  as  aie  required 
to  be  printed  for  daily  use  of  the  leiEislatiye 
assembly.  Second  class.  Printing  and  bind- 
ing the  journals  of  the  two  houses  of  the  legis- 
ture  and  such  reports,  communications,  and 
other  documents  as  enter  into  and  make  up 
the  Journals.  Third  class.  Printing  and  bino- 
ing  of  reports  of  state  offices,  of  penal  and 
charitable,  educational  and  other  public  insti- 
tutions and  other  documents  ordered  by  the 
legislature,  together  wiih  tbe  ezecutiye  docu- 
ments and  legislHtiye  manual.  Fourth  class. 
Printing  and  binding  general  laws  and  joint 
resf>lutions.  revised  codes  and  supreme  court 
reports.  Fifth  class.  Printing  of  circulars 
and  blanks  for  state  officers  and  all  other 
printed  matter  not  in  pamphlet  form  and  not 
included  in  the  foregoing  classes."  The  sec- 
retary has  duly  advertis^  and  received  and 
opened  bids,  and,  being  about  to  make  con- 
tracts with  the  successful  bidden,  this  writ  of 
prohibition  is  sought,  forbidding  the  making 
of  such  contracts,  on  the  sole  giound  that,  no 
''appropriation  for  the  specific  purpose"  of 
meetiniF  the  expense  of  such  printing  having 
been  made,  the  secretary  cotild  not,  without 
violating  the  express  injunction  of  the  consti- 
tution, make  such  con'racts  on  the  riart  of  the 
state.  The  constitutional  prohibition  relied 
upon  by  plaintiff  is  contained  in  section  9,  ar- 
ticle 11.  of  the  Constitution,  and  is  as  follows: 
'*No  indebtedness  shall  be  incurred,  or  money 
expended  by  the  state,  and  no  warrant  shall  he 
drawn  upon  the  slate  treasurer,  except  in  pur- 
suance of  an  approprlMtion  for  the  specific 
purx)ose  first  mnde.  The  legislature  shall  pro- 
vide by  suitable  enactment  for  carrying  this 
section  into  effect." 

It  is  conceded  that  the  secretary  is  proceed- 


'  ing  in  strict  pursuance  of  the  terms  of  the  law, 
'  but,  as  alreaily  intimated,  plaintiff's  conten- 
tion is  that  to  make  such  enactment  a  valid 
operative  law,  carrying  authority  to  the  secre- 
tarv,  was  beyond  tiie  power  of  the  legislature^ 
unless,  prior  to  or  simultaneously  with  its  pas* 
sage,  they  also  make  an  appropriation  for  the 
specific  purpose  of  defraying  any  indebiednesa 
that  mitfht  be  incurred  under  it;  and  so  an  im- 
portant question  is.  Has  the  legislature,  by  this 
law,  a  tempted  to  empower  the  secretary  to 
incur  an  indebtedness  on  the  part  of  the 
stater 

The  law,  by  section  2,  fixes  a  schedule  of 
maximum  prices  for  the  several  kinds  of  work 
enumerated  in  the  five  classes.  Section  S 
makes  the  secretary  ex  officio  commissioner  of 
public  printing,  «ith  power  to  supervise  and 
measure  the  work,  and  adiust  the  accounts  for 
doing  the  same;  section  4  requires  him  to  ad- 
vertise for  bids  or  proposals  to  do  the  work 
covered  by  the  five  classifications,  and  to  make 
contracts  therefor  with  the  lowest  and  best  bid- 
ders, and  section  6  provides  that  on  the  assem- 
bling of  the  legislature  he  shall  submit  to  that 
body  estimates  of  the  probable  cost  of  the 
printing  for  the  ensuing  two  years.  The  pur- 
pose of  the  law  is  plain,  and  its  procedure  or- 
derly and  business  like;  and  neither  should  be 
defeated,  unless  in  contravention  of  the  rule  of 
the  constitution.  The  objection  is,  and  prob- 
ably can  be  ursred,  only  as  to  the  work  in- 
cluded in  the  first,  second,  and  fourth  cla^ses; 
I  that  covered  by  the  third  and  fifth  classes  be- 
.  ing  provided  for  in  the  General  Appropriation 
Act  of  lc«98,  except  as  to  the  item  of  supreme 
court  reports,  which  will  be  specially  noticeo 
later.  It  wiU  thus  be  seen  that  the  work,  the 
payment  for  which  no  appropriation  has  beep- 
made,  is  that  which  is  to  come  immediately  ano 
directly  from  the  legislature  next  to  mett;  but 
neither  as  to  this,  nor  that  of  either  of  the 
other  classes,  does  the  contract  which  the  sec- 
retary is  authorized  to  make  assume  to  cieafe 
an  indebtedness  against  the  state.  It  simply 
determines  and  provides  who  shall  do,  and  lie 
entitled  to  do,  the  woik,  in  either  class,  that 
may  be  required,  and  what  prices  shall  be  i^aid 
for  it,  if  done.  The  making  of  such  a  con- 
tract does  not  incur  an  indebtedness.  We  are 
referred  to  no  constitutional  or  statutory  re- 
ouirement  that  the  reports  of  state  officers,  or 
the  other  items  enumerated  in  classes  8  and  5, 
shall  be  printed;  and  surely  the  legislature  may 
do  as  it  pleasHS  about  printing  its  bills  intro- 
duced, and  its  daily  Journals,  except  as  the 
latter  are  required  by  the  constitution  to  be 
published  "from  time  to  time."  This  pro- 
vision, being  constitutional,  would  not  yield 
to  the  requirement  for  an  antecedent  appropri- 
ation. The  legal  effect  of  making  such  cm- 
tract  is  hardly  moie  than  to  desij^nate  a  public 
printer  of  the  different  classes  of  work  named. 
It  confers  upon  the  contractor  the  right  to  do 
all  the  work,  at  the  prices  designated,  which 
the  state  requires,  of  the  kind  designated  in  his 
contract;  and,  ur)on  the  state,  the  right  to  have 
so  done  such  work  as  it  may  require.  It  thus 
fixes  the  relation  of  the  parties,  and  their  re> 
specfive  rights  and  duties,  and  may  prove  the 
foundation  upon  which  an  indebtedness  grow- 
ing out  of  furthur  facts  may  finally  rent;  but 
we  do  not  think  it  incurs  an  inaebtednew,. 
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within  the  meaniDg  of  this  oonstitutioDal  pro- 
hibiiioD. 

There  is,  however,  another  view  which  we 
are  disposed  to  take  of  this  const itutiooal  pro- 
vision. The  form  of  this  prohibition  is  very 
suggestive  of  at  least  its  primary  purpose  and 
scope.  No  indebtedness  must  be  incurred, 
unless  in  pursuance  of  an  appropriation  previ- 
ously made.  Does  this  mean  that  the  leprisla- 
ture  itself  can  involve  the  state  in  no  indebted- 
ness for  any  purpose,  unless,  before  doing  so, 
it  has  made  an  appropriation  for  that  specific 
purpose?  Mit!ht  the  secretary  of  state,  or  an 
em  ploy  6  of  the  legislature,  properly  ignore  a 
legiFlaiive  direction,  legal  in  form,  to  supply 
their  chambers  witli  thermometers,  or  clocks, 
or  window  shades,  or  ventilating  appliances, 
because  no  appropriation  for  the  same  had  first 
been  made?  With  the  legislature  rests  the 
right  and  the  duty  of  determining  within  con- 
stitutional limits,  when,  and  for  what  purposes 
the  public  moneys  of  the  state  shall  be  paid 
out  Within  such  limits,  their  judgment  is 
supreme.  What  they  approve  and  appropriate 
for  must  be  paid,  and,  except  as  provided  in 
the  constitution,  nothing  else  can  be  paid.  In 
this  respect  all  other  departments  and  agents  of 
the  state  are  subordinate  to  them.  We  think 
the  primary  thought  and  purpose  of  this  pro 
vision  were  to  prohibit  any  other  department, 
officer,  or  agent  of  the  state  from  involving  the 
state  in  any  expense  or  indebtedness  which  the 
legislature  had  not  previously  approved  and  au- 
thorized by  an  appropriation.  It  was  intended 
in  keep  the  indebtedness  of  the  state,  and  the 
p4iwer  to  incur  indebtedness,  strictly  within  and 
under  the  control  of  that  department  which 
would  be  required  to  provide  for  its  payment. 
It  was  not  only  appropriate  and  reasonable,  but 
apparently  requisite,  that  the  legislature,  to 
which  must  be  looked  for  the  means  to  meet  in- 
debtedness, should  be  allowed  to  control  the 
making  of  indebtedness.  The  closing  sentence 
of  the  seciion  emphasizes  this  thought,— '*The 
legislature  shall  provide  by  suitable  enactment 
for  carrying  this  section  into  effect."  It  would 
appear  that  the  object  of  the  provision  which 
was  immediately  in  view  by  the  makers  of  the 
constitution  was  thus  to  be  secured,  and  the 
prohibition  made  practically  effective,  by  means 
of  legislation.  But  the  legislature  could  pro- 
vide no  enactment  which  would  be  a  check 
upon  or  control  itself,  for  what  it  did  or  passed 
it  could  at  any  time  undo  or  rrpeal,  either  ex- 
pressly or  by  implication.  The  legislature 
showed  its  understanding  of  the  meaning  of 
this  section,  and  of  its  duty  under  it,  by  enact 
ing  chapter  111  of  the  Laws  of  18i^l,  making 
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it  a  misdemeanor  for  any  state  officer,  or  other 
agent  of  the  state,  "to  create  or  attempt  to  cre- 
ate any  indebtedness  against  the  state  without 
express  authority  so  to  do."  Acting  upon  this 
theory,  and  within  the  limits  of  their  constitu- 
tional power,  as  they  evidently  thought,  and 
as  we  think,  they  expressly  and  specifically 
authorized  and  directed  the  secretary  of  aiate 
to  make  a  contract  for  a  year  with'  the  beat 
and  lowest  bidders  for  such  public  printing  as 
the  state  might  require,  postponing  the  mak- 
ing of  8  specific  and  sufficient  appropriation 
therefor  until  the  indebtedness  should  be  actu- 
ally created,  and  its  amount  known  to  them. 
Wc  think  the  long-term  contract  which  the 
legislature  authorized  the  secretary  to  make 
for  the  publication  of  the  reports  of  this  court, 
involves  the  same  question.  By  express  direc- 
tion of  the  legislature  the  contract  runs  until 
October  1,  1898,  and  yet  no  appropriation  was 
made,  except  for  the  then  ensuing  two  years. 
The  fact  that  a  confessedly  partial  and  inade- 
quate appropriation  was  made  would  not.  it 
seems  to  us,  satisfy  the  principle  upon  which 
plaintiff's  contention  must  rest,  to  wit,  the  un- 
constitutionality of  the  incurrence  of  an  indebt- 
edness, no  provision  for  the  payment  of  which 
had  first  been  made.  So  far  as  the  partic- 
ular question  here  discussed  is  concemeil, 
we  entertain  no  doubt  of  the  validity  of  either 
contract.  Without  undertaking  to  say  that 
under  no  circumstances  could  this  provision 
be  held  to  affect  or  control  the  power  of 
the  legislature  to  incur,  or  to  direct  the  incur- 
rence of,  indebtedness  afrainst  the  state.— a 
question  we  leave  to  be  discussed  and  deciiied 
when  fairly  presented. — we  are  entirely  satis- 
fied that  the  prohibition  was  never  intended 
to,  and  consequently  does  not,  forbid  or  pre- 
vent the  legislature  from  immediately  author- 
izing or  directin^r  the  incurrinG:  of  an  indebt- 
edness in  the  current  and  usual  adminiMnition 
of  state  affairs.  This  has  been  the  view  of  the 
legislature  since  the  organization  of  the  state, 
ami  at  everv  session  it  has  directed  the  pur- 
chase of  articles  of  convenience,  on  the  credit 
of  the  state,  without  an  appropriation  haviue 
first  been  made.  To  hold  that  this  section  of 
the  constitution  prohibits  the  legislature  from 
doing  this  would,  we  think,  be  to  construe  and 
use  it  as  it  was  never  intended  to  be  construed 
and  used,  but  the  interpretation  which  would 
allow  indebtedness  to  be  so  incurred  would 
certainly  allow  the  making  of  the  contracts 
challenged  by  plaintiff. 

Application  far  a  pemnptorjf  writ  o/prohibi- 
tion  i$  denied. 
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^U  A  paM-book  i^Tenlyy  a  iMiiik  to  a 
depositor  is  not  a  written  contractf 

but  is  prima  faoie  evidence  that  the  bank  re- 
oeWed  the  amounts  at  the  dates  therein  stated, 
and  binds  the  bank  like  any  other  form  of  re- 
ceipt, and  la  open  to  explanation  by  evidetkoe 
aliunde. 
^.  When  an  appeal  is  taken  to  the  dis- 
trict court  firom  the  Jndj^ment  of  a 
Justice  of  the  peaeot  (^"d  full  pleadings  are 
filed  In  that  court,  the  parties  are  bound  thereby; 
and  if  it  appears  from  the  answer  of  the  defend- 
ant that  nooounterolaim,  set-off,  or  other  defense 

^Headnotea  by  Hobton,  0u  J. 


is  allecred,  and  it  is  shown  by  the  pleadings,  in- 
cluding the  allegations  in  the  answer  of  the 
defendant,  that  the  plaintiff  is  entitled  to  Judg- 
ment, the  court  may  render  judgment  upon  the 
pleadinga,  on  the  motion  of  the  plaintiff. 

(Jane  9,  IfiOi.) 

ERROR  to  the  District  Court  for  Pflwoee 
County  to  review  a  judement  in  favor  of 
plaintiff  in  an  action  brought  to  recover  back 
the  amount  which  bad  l)een  paid  upon  a  check 
which  overdrew  the  drawer's  account.  4f' 
firmed. 

Statement  by  Horton*  Ch,  J,: 

April  14,  IS'90,  the  First  National  Bank  of 
Larned,  in  this  state,  commenced  an  action  be- 
fore a  Justice  of  the  peace  in  Pawnee  county 
against  Harry  Talcott,  on  a  check,  of  which 
the  following  is  a  copy:  *'The  First  National 


NOTB.— entries  in  bank  hook  as  eontraeU, 

Hie  authorities  all  seem  to  agree  that  an  entry 
4n  a  bank  pass-book  is  not  a  contract,  and  also  that 
it  has  some  weight  as  evidence,  but  there  is  a  slight 
diversity  of  opinion  as  to  how  far  It  is  conclusive 
-evidence. 

The  majority  of  the  cases  may  perhaps  be  said 
^hold  that  the  entry  is  made  a  receipt,  in  other 
words  that  entries  in  a  pass-book  are  only  prima 
facie  evidence  against  the  banker.  Gommercial 
Bunk  of  ScoUand  v.  Khind,  1  Macq.  U.  L.  Gas. 

In  Com.  V.  Reading  Sav.  Bank,  133  Mass.  18, 48 
Am.  Bep.  495,  tr  is  said  **that  as  between  the  de- 
tKMitor  and  the  bank  it  may  be  shown  that  an  entry 
in  the  pass-book  is  an  error  and  that  the  depositor 
Is  not  entitled  to  receive  the  sum  stated  or  that  it 
has  t)een  paid,  or  has  been  taken  from  the  t>ank 
t>y  lepra]  process,  con  hardly  be  controverted.** 

In  Davis  v.  Lenawee  County  Sav.  [lank.  58  Mich. 
108.  it  is  state:]  that  the  bank  book  is  no  contract, 
■and  is  only  one  of  the  means  of  indicating  the  state 
•^t  the  funds.    • 

The  entry  may  be  explained  or  contradicted  by 
parol  evidence.    Branch  v.  Dawson,  86  Minn.  188. 

The  eotry  in  the  pass-k>ook  is  prima  fade  evi- 
dence that  the  tmnk  received  the  amount  entered 
•and  the  burden  is  on  it  to  overcome  such  evidence, 
to  defeat  a  recovery  for  such  amount.  Asber  v. 
National  Park  Bank,  7  Alb.  L.  J.  48. 

The  above  rules  are  supported  by  the  transactions 
-which  are  of  such  frequent  occurrence  and  from 
which  has  been  formulated  the  rule  that  if  a  check 
which  is  not  good  is  received  and  the  amount  cred- 
-tted  on  Oie  pass-book  of  the  customer,  the  bank 
upon  discovering  the  error  may  charge  the  amount 
iMck  to  the  depositor.  National  Gold  Bank  &  T. 
Oo.  T.  McDonald.  51  CaL  64, 21  Am.  Bep.  607. 

Bo  when  a  wrong  entry  is  alleged  by  the  banker 
to  have  been  made  in  the  pass  book  and  the  cus- 
tomer denies  the  error,  the  question  is  one  for  the 
Jury.   Bnead  v.  Wi.llam8,9  L.  T.  N.  8. 115. 

In  Shaw  ▼.  Pioton,  4  Barn.  A  C.  715, 7  Dowl.  k  B. 
JQl,  and  Shaw  ▼.  DartoalL  6  Bam.  &  C.  67, 9  Dowl. 
4k  B.  64,  agents  for  the  grantees  of  annuities  (rave 
their  eustomers  pass-books  in  which  they  entered 
the  state  of  the  accounts,  and  the  agents  having 
beoome  bankrupt  the  question  arose  as  to  whether 
or  not  the  aooounta  as  represented  In  the  books 
oould  be  disputed,  and  the  court  in  each  instance 
^L.  R.A. 


allowed  them  to  be  explained  and  varied  In  the 
interest  of  the  bankrupt  to  a  certain  extent. 

Another  class  of  cases  have  given  the  entry  a 
much  stronger  effect  than  the  above. 

In  Manhattan  Co. v.  Lydig,  4  Johns.  877, 4  Am.  Deo. 
280.  it  Is  said  that  if  the  entry  is  made  at  the  time  of 
the  deposit,  it  is  conclusive  on  the  bank  as  an 
original  entry. 

But  it  Is  not  conclusive  on  the  depositor.  Me- 
chanics &  Farmers  Bank  v.  Smith,  19  Johns.  115. 

If  made  at  the  time  of  the  deposit,  it  in  an  orig- 
inal entry  which  the  bank  cannot  dioputo.  But  11 
made  afterwards  the  entry  may  be  inquired  into. 
Hepburn  v.  Citizens  Bank  of  Louisiana,  2  La. 
Ann.  1007,  46  Am.  Dec.  564. 

Entries  in  the  para-book  bind  the  bank  as  admis- 
sions.   Wesson  v.  Lamb,  6  L.  B.  A.  191, 120  Ind.  514. 

The  bank  must  be  bound  by  the  entries  on  the 
pass-book,  in  the  absence  of  fraud  or  colluslun. 
Mechanics  ft  T.  Bank  v.  Banks,  11  La.  280. 

But  if  the  entries  in  the  pass-book  are  made  from 
the  ledger  and  are  erroneous,  they  may  be  cor- 
rected. McLean  County  Bank  v.  Mitchell,  88  ilL 
62. 

In  Featherston  y.  Nonris,  7  8.  C.  N.  &  472.  the 
question  was  considered  as  to  the  weight  of  entries 
in  the  pass-book  as  between  the  depositor  and  a 
third  person.  In  this  case  it  was  a  pass  book 
turned  over  by  an  official  to  his  successor,  and  it 
was  held  to  be  prima  facie  good  ss  a  voucher. 

A  similar  ruling  was  made  in  Featherston  ▼« 
Norris,  14  S.  C.  824,  and  State  v.  Norris,  15  8.  C.  24t 

The  pass-book  may  be  admissible  as  between  the 
banker  and  the  depositor,  but  not  as  against  third 
persons,  unlera  on  some  peculiar  grounds,  as  that 
of  original  entries  in  the  merchants*  account  boo.k. 
Wills  Point  Bank  ▼.  Bates,  72  Tex.  137. 

In  Union  Bank  v.  Knapp,  8  Pick.  96,  16  Am, 
Dea  181,  which  is  sometimes  cited  upon  this  sub- 
ject, the  question  was  as  to  the  effect  of  balancing 
of  books. 

The  effect  of  the  entry  with  reference  to  the  stat- 
ute of  limitations  does  not  seem  to  have  received 
much  attention. 

In  Locke  v.  Ffant  Nat.  Bank  of  Oonic,  66  N.  H. 
670,  it  was  held  the  right  of  action  to  recover  a  de» 
posit  was  barred  in  six  years.  But.  there  is  nothing 
to  show  that  any  different  period  of  11  ml  ration  was 
provided  for  written  and  parol  contracts. 

H.P.V. 
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Bank.  Laroed,  EaDsas,  8-17,  1890.  Pay  to 
the  order  of  Harry  Talcofi,  two  hundred  dol- 
lars $200.00.  Harr^  Talcott."  Talcolt  filed 
an  answer,  and,  for  his  fourth  defense,  alleged: 
"And  for  a  further  defense,  and  as  defendant's 
bill  of  particulars  and  set -off.  defendant  says: 
That  on  the  2d  day  of  January,  lf*Sb,  this  de- 
fendant opened  a  running  account  with  said 
plaintiff,  by  depositinjr  with  said  plaintiff  the 
sum  of  $200,  and  receiving  from  said  plaintiff 
a  pass-book,  in  which  a  receipt  for  the  said 
sum  of  $200  was  duly  entered.  A  copy  of 
said  pass-book  is  hereto  attnchod,  marked 
'Exhibit  A,'  and  made  a  parf  hf*%of.  That 
af  terward«»,  on  the  28th  day  of  January,  1885, 
def<*ndan  I  nade  another  deposit  with  this  said 
plaintiff,  of  $200,  receiving  therefor,  as  a  re- 
ceipt, a  pass  book  from  said  plaintiff,  in  which 
the  said  sum  of  $200  was  duly  entered  as  be 
ing  received  by  said  plaintiff,  and  credited  to 
defendants.  Said  account,  a  copy  of  said  pass- 
book, maiked  'Exhibit  B,'  is  hereto  attached, 
snti  made  a  part  hereof.  That  afterwards,  on 
the  28th  day  of  September.  1b85,  defendant 
made  another  deposit  with  toe  said  plaintiff, 
of  $108.60.  A  receipt  for  snid  sum  of 
$108.60  plaintiff  duly  entered  in  the  pass  book 
fimt  given  by  plaintiff  to  defendant,  as  is 
shown  by  'Exhibit  A.'  heretofore  referred  to, 
and  attached  hereto,  and  mude  a  part  hereof. 
That  defendant  drew  divers  checks  from  the 
2d  day  of  January.  1885.  to  the  15th  of  De- 
cember, 1885,  to  the  amount  $302.80,  which 
were  duly  paid  by  plaintiff  in  amounts  as  is 
more  fully  shown  and  set  out  in  'Exhibit  A,' 
heretofore  referred  to,  attached  hereto,  and 
made  a  f>art  hereof.  That  on  the  15th  dav  of 
December,  1885.  defendant  wishing  to  close 
his  said  account  with  the  said  plaintiff,  made 
a  demand  upon  said  plaintiff,  at  thfir  place  of 
business  in  the  city  of  Larned,  for  the  balance 
of  $200  80,  due  to  this  defendant  from  said 
plaintiff.  That  said  plaintiff  refused,  and 
has  at  all  times  refused,  to  pay  this  defendant, 
up  till  the  17th  day  of  March,  1800,  the  said 
balance  due  him.  That  on  said  17th  day  of 
March,  1890,  there  was  due  this  defendant 
from  said  plaintiff  the  sumof  $200  80,  with  in- 
terest thereon  from  the  15th  day  of  December, 
1885,  at  7  per  cent  per  annum,  amounting  to 
the  sum  of  $50.65,  making  a  total  due  this  de- 
fendant of  $260.45.  That  on  the  said  17th  day 
of  March,  1800,  defendant  drew  and  present ed 
to  plaintiff  the  check  for  $200  sued  on  in  this 
action,  and  which  is  set  out  in  plaintiff's  bill 
of  particulars  and  received  the  money  thereon, 
which  said  sum  of  $200  this  defendant  has  ap- 
plied on  the  Slid  sum  of  $260.45  due  this  de- 
fendant from  said  plaintifT  on  that  said  day. 
That  there  is  now  due  this  defendant  a  bal- 
ance on  said  account  of  $60  45,  with  interest 
from  March  17th,  1890.  at  the  rate  of  6  per 
cent  per  annum  unlU  paid." 

Exhibit  a 

Fhrst    Kational    Bank  in   Account 'with   Harry 
Talcott. 
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First  National  Bank  of  Lamed,  Knniias,  In  Account 
with  Harry  TaJcott,  1^ 
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808.00 
Dec  15.   Balance  80 

Fust  National  Bank  of  Lamed,  EJinaas,  in  Account 
with  Harry  TaJcott. 

The  bank  filed  a  reply,  pleading  the  three 
years'  statute  of  limitations.  Before  the  jus- 
tice of  the  peace  the  bank  recovered  a  judg 
ment  of  $200.  Talcott  appealed  to  the  district 
court.  On  the  18th  of  beplember,  1890,  the 
district  court  sustained  the  statute  of  limita- 
tions of  three  years,  and  rendered  judgment 
against  Talcott  upon  the  pleadings,  in  favor  of 
the  banic,  for  1210.26.  TaJcott  excepted  and 
brings  the  case  here. 

JHeMTS.  H.  O.  Johns*  William  O.  Fair- 
child*  and  Thomas  W.  Johns,  for  plaintiff 

in  error: 

Talcott's  claim  was  upon  a  contract  in  writ- 
ing and  was  not  barred  by  the  statute  of  lim- 
itations. 

It  was  evidenced  by  two  pass  books  made 
bv  the  bank  and  di'livered  to  him.  At  the  top 
of  the  paflres  it  reads: 

"Dr.  First  National  Bank,  in  Aocount  wirN 
Harry  Talcott,  Cr." 

Then  follows  a  statement  of  the  items- 
debts  and  credits—  the  amounts  deposited  and 
checked  out— on  opposite  pages.  This  is  a 
contract  in  writing.  It  contains  all  the  essen- 
tial elements  of  a  conttact — the  names  of  the 
psrties,  showing  which  is  debtor  and  which 
creditor,  dates  and  amounts  from  which  a  bal- 
ance is  easily  struck.  The  law  supplies  the 
I  est— fills  up  the  blanks. 

Ja690v  y.  Horn,  64  Ul.  879;  Sdialticky  v. 
Field,  124  111.  617;  Pratalongo  v.  Larco,  47 
Ciil.  878;  Story,  Const  §  1015;  Bank9  ▼. 
Chan.  P.  Harris  Mfg.  Co,  20  Fed.  Rep.  669. 

The  statute  of  limitations  did  not  begin  to 
run  until  December  15,  1885,  the  time  the  de- 
mand was  made  by  Talcott. 

"Wood,  LIm.  Acl.  40,  p.  815;  FtTOdboiu^t 
App.  86  Pa.  868. 

As  a  matter  of  law  these  two  bank  books 
must  be  taken  as  parts  of  an  unsettled  and  con- 
tinuing mutual  account  between  Talcolt  and 
the  bank. 

Waffle  V.  Short,  25  Kan.  608;  Chambers  v. 
Marks,  25  Pa.  296;  Gilbert  v.  Sewton  Hoard  o* 
3  hi  cation,  45  Kan.  88;  Oirard  Bank  v.  Hank 
of  Pennsj/lcania  Ttop,  89  Pa.  98.  80  Am.  Dec 
507. 

In  Drury  v.  Young,  68  Md.  646,  42  Am. 
Rep.  848,  a  bill  of  goods  was  made  on  a  printed 
bhink  with  the  names  of  the  vendors  printed 
at  the  ton,  giving  the  name  of  the  vendee  and 
list  of  eoo'is  and  prices,  and  it  was  held  a 
suflBrient  writing,  without  more  to  constitute 
a  "bargain,"  and  in  Packard  ▼.  Bichardwn, 
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17  Mass.  182,  9  Am.  Dec.  128,  the  court  says: 
**A  bargaio  is  a  coDtract  or  agreement,"  etc. 

Where  mutual  accrmDis  are  kept  and  an 
account  current  is  rendered  of  mutual  trans 
actions,  it  'is  a  contract  in  writing  sufficient 
under  the  siatute." 

MeFarwn'a  App,  11  Pa.  510;  Pratalongo  v. 
Laren,  47  Cal.  S-^;  MiUer  v.  Fiefiiharn,  81  Pa. 
255;  Rnd  ▼.  Kenioorthp,  25  Kan.  701. 

Mr.  O.  N.  Sterry,  for  defendant  in  error: 

In  the  course  of  business  between  depositors 
and  banks,  it  is  customary  to  have  a  pass-book 
in  which  the  bank  enters  the  amount  received 
from  the  depositor  at  the  time  of  the  deposit; 
or  afterwards  this  entry  does  not  constitute  a 
contract,  but  simply  constitutes  an  acknowl- 
edgment for  a  receipt  on  the  part  of  the  bank. 

1  Morse.  Banks  &  Banking,  8d  ed.  |  200; 
Davis  y.  Lenawee  County  8av,  Bank,  58  Mich. 
108;  Firtt  \at.  Rtnk  cf  Union  MiUs  y.  Olark, 

17  L.  R.  A.  580. 184  N.  Y.  868. 

Hortoiif  Oh.  J,,  delivered  the  opinion  of 
the  court: 

By  section  18  of  the  Oiyil  Gode«  it  is  pro- 
yided  that,  '  after  the  cause  of  action  shall 
have  accrued,"  **an  action  upon  any  agree- 
ment, contract,  or  promise  in  writing"  must  be 
brought  "within  five  years."  and  "an  action 
upon  a  contract  not  in  writing"  "within  three 
years."  It  is  claimed  that  as  the  alleged  set- 
off, lieiug  evidenced  by  a  bank  or  pass  book, 
was  upon  an  "agreement,  contract,  or  promise 
in  writing,"  the  statute  of  three  years  was  no 
bar.  The  trial  court  ruled  otherwise.  The 
pa^^book  was  balanced  December  15,  18S5. 
This  action  was  commenced  April  14,  1800. — 
more  than  four  years  after  that  date.  The  au- 
thorities are  that  the  entry  in  a  passbook, 
"by  the  proper  officer,  of  the  amount  and 
date  of  the  deposit,  is  prima  facie  evidence 
that  the  bank  received  the  amount,  and  binds 
the  bank,  like  any  other  form  of  receipt.  But 
the  entry  is  only  a  receipt,  and  is  open  to  ex- 
planation by  evidence  aliumte,  and  if  shown 
to  be  a  mistake,  is  no  loneer  bindinir  upon  the 
bank.  The  receipt  is  also  open  to  correction 
in  favor  of  the  depositor,  if  it  be  erroneous." 
2  Am.  &  En?.  Encyclop.  Law,  pp.  102,  103, 
and  cases  cited;  Morse,  on  Banks  &  Banking, 
in  volume  1,  8d  ed.  ^  290,  says:  "A  bank  book 

18  prima  facie  evidence,  but  no  more  and  is 
open  to  explanation  by  parol  evidence,  for  it 
is  not  a  coniracu"  In  Davis  v.  Lenawee  O^un- 
ty  6av.  Bank,  58  Mich.  lO),  the  court  ob- 
served that  "the  bank  book  is  no  contract, 
and  is  only  one  of -the  means  of  indicating  the 
state  of  the  funds."  The  reasons  why  a  pass- 
book given  to  the  depositor,  and  its  entries 
therein,  do  not  constitute  a  contract  in  writing, 
are  fully  slated  in  the  authorities  cited.  See 
also,  MeeharUes  &  Farmers  Bank  v.  Smith,  19 
Johns.  116;  Asher  v.  National  Park  Bank,  7 
Alb.  L.  J.  48;  Anderson  v.  Leverich,  70 
Iowa,  741.  The  case  of  Jnssoy  y.  Horn,  64 
m.  879,  is  not  applicable,  because  in  Illinois 
the  statute  provides  that  actions  brought  upon 
"evidence  of  indebtedness  in  writing"  have 
the  same  limitation  as  actions  upon  contracts 
in  writing.  A  pass-book  is  "evidence  of  in- 
debtedness in  writing,"  but  not  a  contract  in 
writing.  As  against  the  ruling  of  the  trial 
court,  the  case  of  I^ong  v.  Straus^  107  Ind. 
94,  57  Am.  liep.  87,  is  dted.  The  action 
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in  that  caae  was  upon  a  written  Instrument 
in  the  nature  of  a  certificate  of  deposit, 
properly  signed  by  the  party  executing  the 
same.  It  was  more  than  a  mere  receipt,  for  it 
embodied  an  agreement.  Elliott,  <A,  speak- 
ing for  the  court,  said:  "The  instrument  de- 
clared on  is  a  contract.  It  is  a  written  con- 
tract. It  cannot  be  contradicted  or  varied  by 
parol  evidence."  "It  is  by  no  means  certain 
whether  it  is  not  a  regular  certiticate  of  de- 
posit." "As  the  contract  is  a  written  one,  not 
subject  to  variation  by  parol  evidence,  the 
aereement  to  pay  the  money  must  exist  in  it, 
or  not  exist  at  all."  Many  other  cases  are  re- 
ferred to,  of  similar  kind,  but  it  would  not  do 
to  bold  that  an  entry  on  a  deposit  slip  or  in  a 
pass-book  is  such  written  contract  that  all  oral 
negotiations  and  stipulations  are  merged  in 
the  receipt  or  writing.  First  Nat,  Bank  of 
Union  MiUs  v.  dark,  184  N.  Y.  868,  17  L.  R 
A  580. 

It  is  further  claimed  that  within  the  decision 
of  Waffle  V.  Short,  25  Kan.  508,  there  was  an 
open,  running,  and  mutual  account  between 
the  parties,  and  that  the  statute  of  limitation 
did  not  commence  to  run  until  after  the  pay- 
ment of  the  check  of  March  17.  InOO.  The 
bill  of  particulars  of  the  bank  did  not  state 
any  mutual  or  other  account.  The  action  was 
brought  to  recover  $200  upon  the  check.  The 
answer  and  setoff  alleged  that  the  pass-book 
was  balanced  on  December  15,  1885.  On  that 
date  Talcott  made  a  demand  upon  the  bank  for 
the  balance  he  claimed  to  be  due.  The  stat- 
ute becran  to  run  from  the  demand.  He  did 
not  follow  up  his  demand  for  more  than  four 
years.  Not  until  his  claim  was  barred.  After 
the  demand  of  Talcott,  on  the  15th  of  Decem- 
ber, 1885,  and  after  the  statute  of  limitation 
had  fully  run  between  the  parlies,  there  waa 
no  open,  running,  or  mutual  account  existing^ 
between  them.  It  is  true  that  Talcott  alleged 
that  he  applied  the  $200  upon  his  account  with 
the  bank;  but  after  that  account  had  been 
closed,  and  demand  had  been  made,  and  the 
statute  of  limitation  had  run,  neither  party 
had  any  cause  of  action  thereon. 

It  is  intimated  in  the  brief  of  plaintiff  be- 
low that  Talcott  obtained  credit  of  $200  on  his 
pass  book,  to  which  he  was  not  entitled,  but  the 
record  does  not  show  this.  Talcott's  delay  in 
attempting  to  collect  the  balsnce  claimed  by 
him  until  the  statute  of  limitation  had  run  is 
not  explained.  When  an  appeal  is  taken  to 
the  district  court  from  the  judgment  of  a  jus- 
tice of  the  peace,  and  full  pleadings  are  filed 
in  ■  that  court,  the  parties  are  bound  thereby; 
and  if  it  appears  from  the  answer  of  the  de- 
fendant that  no  counterclaim,  set  off,  or  other 
defenses  are  alle^red,  and  it  is  shown  by  the 
pleadings,  including  the  allegations  in  the 
answer  of  the  defendant,  that  the  plaintiff  is  en- 
titled to  judgment,  the  court  may  render  judg* 
ment  upon  the  pleaiintr^,  on  the  motion  of  the 
plaintiff.  Talcott,  in  his  answer,  admitted  be 
executed  thw  check,  and  received  from  the 
bank  $200  thereon.  His  answer  alleged  a  set- 
off barred  by  the  statute  of  limitation.  There- 
fore, the  trial  court  properly  rendered  judg- 
ment upon  the  pleadings  in  favor  of  the  plain- 
tiff below. 

The  judgment  cf  the  District  Court  will  be  of* 
firmed. 

All  the  Justices  concur. 
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Be  Manila  M.  RICEER. 

1.  Xb  New  Hampshire  the  legr^i^  disabil- 
ities of  married  women  have  been  so  far 
removed  that  marriage  does  not  diaqualifjr  a 
woman  for  admission  to  the  bar. 

8*  The  details  of  the  common  law  as  to 
the  appointment  of  attomeys-at-law 
are  not  in  force  in  New  Hampshire,  being  Inap- 
plicable to  the  situation  and  oircumstanoes  of 
the  inhabitants  of  that  state. 

8.  The  requirement  of  an  oflieial  oath 
and  a  license  does  not  preclude  women  from  be- 
ing admitted  to  the  bar. 

4*  An  attomey-at-law  is  not  an  oHicer 
of  the  fl^wemment.  raoh  that  the  right  of 
admission  to  the  bar  will  depend  on  elligtbillty  to 
public  office. 

ft«  Women  are  not  ezelnded  from,  ad- 
mission as  attomeys-at-law  by  the  oom- 
mon-law  rule  which  denies  them  the  right  to  vote 

,  or  bold  public  oi&ce. 

(June,  1800LI 

PETITION  for  permfssion  to  practice  as  an 
attornej-at-law.    Permi$Hon  granted  upon 
mnnpllanee  with  the  requiremenU, 
The  case  sufflcienijj  appears  in  the  opinion. 
Mme%.  Marilla  If.  Richer  in  propria  per- 
§ona,  and  Leila  J.  Robinson  for  petitioner. 

Doe,  Ch,  J.f  delivered  the  opinion  of  the 
court; 

"  A.njr  citizen  of  the  age  of  twenty-one  years, 
of  ^000  motal  character  and  suitable  qualifi- 
cations, on  application  to  the  supreme  court, 
shall  be  admitted  to  practice  ss  an  attorney." 
Gen.  Laws,  chap.  218,  §  2.  "The  word  'citi 
zen/'  when  used  in  its  most  comprehensive 
sense,  doubtless  includes  women:  bui  a  wom- 
an is  not,  by  virtue  of  her  citizenship,  vested 
by  the  const itiitlon  .  .  .  with  any  abso- 
lute right  iDdependeot  of  legislation  to  take 
pait  in  the  government,  either  as  a  voter  or 
as  an  officer,  or  to  be  admitted  to  practice  as 
an  attomev.  .  .  The  word  'citizen,'  in  the 
statute  under  which  this  application  is  made, 
is  but  a  repetition  of  the  word  orisinally 
adopted  with  a  view  of  excluding  aliens. 
£olnnson*8  Case,  181  Mass.  876,  877,  882, 
41  Am.  Rep.  239.  Under  a  statute  like  ours, 
in  ail  respects  that  are  material  in  the  present 
iLqiiiry,  it  was  held  in  that  case  that  an  un- 
married woman  is  not  entitled  to  be  examined 
for  admission  as  an  attorney.  The  groiuid  of 
the  decision  was  that  by  the  law  of  England, 
which  was  oor  law  from  the  first  settlement 
of  the  country  until  the  American  Revolution, 
no  woman  could,  in  pers^in,  take  an  official 
part  in  the  government  of  the  state,  except  as 
queen,  or  overseer  of  the  poor,  without  ex- 
press authority  of  statute.    X^o  case  is  known 


in  which  a  woman  was  admitted  to  prscHeeaa 
an  attorney,  solicitor,  or  barrister.  Altlioagk 
an  attorney  at- law  is  not,  in  the  strictest  aenae, 
a  public  officer,  he  comes  very  near  it  He  is 
required  to  take  the  oaths  to  support  tfae  con- 
stitutions, and  an  oath  of  office,  which  haa  re- 
mained without  substantial  change  since  tht 
time  of  Lard  Holt.  By  admission  be  becomes 
an  officer  of  the  court,  and  holds  his  office 
during  good  behavior,  subject  lo  removal 
His  office  concerns  the  public,  for  it  is  for  the 
administration  of  justice.  Whenever  the  leg- 
islature has  intended  to  make  a  change  in  the 
legal  rights  or  capacities  of  women,  it  has  used 
words  clearly  manifestmg  its  intent,  and  the 
extent  of  the  change  intended.  In  making 
innovations  upon  tne  long  established  system 
of  law  on  this  subject,  the  legislature  baa 
proceeded  with  crreat  caution,— one  step  at  a 
time.  The  whole  course  of  legislation  pre- 
cludes the  inference  that  any  chanee  in  tlie 
legal  rights  or  capadties  of  women  is  to  be 
implied,  which  has  not  been  clearly  expressed. 
There  has  been  no  legislative  or  judicial  action 
having  any  tendency  to  prove  such  a  change 
in  the  law  and  usage  prevailing  in  1776  iia  to 
admit  women  to  the  exercise  of  any  office  that 
concerns  the  administration  of  justice.  This 
ground  of  decision  was  adopted  in  Leananfe 
i  ase,  12 Or.  98, 58  Am.  Rep.  828.  Tbesamecnn- 
elusion  was  reached  in  BradtoelTs  Caee^  A5  111. 
535.  587-^1.  where  it  was  held  that  authority 
to  license  attorneys  was  deriyed  from  a  statutCL 
'^Although  an  aitorney-at-law,"  says  the  court, 
"is  an  agent  .  .  .  when  he  has  been  retained 
to  act  for  another,  yet  he  is  also  much  more 
than  an  a^nt.  He  is  an  officer  of  the  court, 
holding  his  commission,  in  this  sta'e,  from  two 
members  of  this  court,  and  subject  lo  be  dis- 
barred by  this  court  for  what  our  statute  calls 
'mal-conduct  in  his  office.'  He  is  appointed 
to  assist  in  the  administration  of  justice,  is  re- 
quired to  take  an  oath  of  office,  and  is  privil- 
eged from  arrest  while  attending  court.  .  .  . 
At  the  time  this  statute  was  enacted,  we  had, 
by  express  provision,  adopted  the  common  Uw 
of  England.  .  .  .  Female  attorney  a- at-law 
were  unknown  in  England.  .  .  .  When  the 
leaislature  gave  to  this  court  the  power  of  grant- 
ing licenses  to  practice  law,  it  was  with  not  the 
slightest  expectation  that  this  privilege  would 
be  extended  equally  to  men  and  women.  .  .  . 
This  step,  if  taken  by  us,  would  mean  that  in 
the  opinion  of  this  tnbunal  every  civil  office  in 
this  slate  mav  be  filled  by  women.  .  .  .  The 
great  body  of  our  law  rests  on  ancient  usace. 
,  .  .  The  mere  fact  that  women  have  never 
been  licensed  as  attorneysat-law  is,  in  a  tri- 
bunal where  immemorial  usage  is  as  much  re- 
spected as  it  is  and  ought  to  be  in  courts  of 
justice,  a  sufficient  reason  for  declining  to  ex- 
ercise our  difcreiion  in  their  favor  until  the 
proprietv  of  their  participsting  in  the  otTicesof 
state  ana  the  administration  of  public  affaiit 


Nora.— Bj  the  above  deeMon  New  Hampehlre  has 
been  added  to  the  oonetantly  growinfr  list  of  states 
tn  which  women  are  aooorded  thA  rlirhe  to  admis- 
sion to  praotfoe  at  the  bar.  In  oonoeotlon  with  the 
areat  research  toSo  the  hlstoiy  of  the  xiffhts  and 
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status  of  attorneys  which  Is  exhibited  In  the  abovs 
case,  see  the  nots  to  He  Leach  <Ind.»  21  L.  K.  A.  701 
In  which  are  ooUeoted  the  modem  dectsiona  upon 
the  riffht  of  women  to  admlasiofi  to  the  bar  and 
also  the  late  statutes  upon  that  subject. 


See  also  28  L.  R.  A.  384. 
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shall  baTe  been  recognized  by  the  lawmaking 
department  of  the  goyeroment  ...  If  we 
could  disregard  in  tnis  matter  the  authority 
of  those  unwritten  usages  which  make  the 
great  body  ot  our  law,  we  might  do  so  in  any 
other,  and  the  dearest  rights  of  person  and 
property  would  become  a  matter  of  mere  Judi- 
cial discretion;" 

In  QoodelVa  Gate,  89  Wis.  282.  20  Am.  Rep. 
42p  it  was  held  that  the  statute  left  the  admis- 
sion of  attorneys  to  the  discretion  of  the  court, 
and  a  motion  to  admit  Miss  Goodell  was  de- 
nied on  the  ground  that  it  is  public  policy  not 
to  tempt  women  from  the  proper  duties  of  their 
sex  by  opeoinf;  to  them  duties  peculiar  to  ours. 
The  practice  of  the  law,  like  military  service, 
is  not  one  of  the  many  employments  that  are 
fit  for  women.  Discussions  are  habitually 
aecessary,  in  courts  of  Justice,  which  are  undt 
for  female  ears.  The  habitual  presence  of 
women  at  these  would  tend  to  relax  the  public 
sense  of  decency  and  propriety.  **If  these 
things  are  to  come,  says  the  court,  "we  will 
take  no  yoluntary  part  Id  briogio^  them  about." 

In  LockwtxxVa  Case,  9  Ct.  CI.  846,  it  was  held 
that  admission  to  the  bar  is  admission  to  an 
office  which  a  woman  is  without  legal  capacity 
to  hold/ and  the  opinion  was  expressed  that 
women  are  as  well  fitted  for  military  seryice 
as  for  the  practice  of  law.  "In  cases  of  mis- 
conduct by  an  attorney/'  it  was  said  (page  858), 
he  may  be  attached  by  the  court,  and  Impris- 
oned: but,  if  the  attorney  were  a  married 
woman,  she  might  come  in,  and  say  that  the 
misconduct  occurred  in  her  husband's  presence, 
and  that  at  common  law  it  was  by  his  compul- 
sion. She  might  misapply  the  funds  of  a  client, 
or  be  guilty  of  gross  neglect  or  fraud,  and  the 
husband  be  sued  at  common  law  for  the  wrong. 
la  Baits  Que,  50  Conn.  181, 47  Am.  Rep.  625, 
the  construction  given  to  a  statute  by  a  major- 
ity of  the  court  allowed  women  to  be  admitted 
to  the  bar.  Upon  re  enactments  of  an  old  stat- 
ute, general  compilations  and  revisions,  and 
circumstantial  evidence,  contextural  and  ex- 
traneous, it  seems  to  have  been  held  that  the 
legislature  had  changed  the  law. 

The  common-law  disabilities  of  a  married 
woman,  whose  legal  exfetence,  for  some  pur- 
poses and  to  some  extent,  was  merged  in  that 
of  her  husband,  may  have  made  it  Inexpedient 
that  she  should  be  a  member  of  the  legal  pro- 
fession. Her  application  for  admission  might 
formerly  have  been  denied  on  the  ground  that 
she  "would  be  bound  neither  by  her  express 
contracts,  nor  by  those  implied  contracts  which 
It  is  the  policy  of  the  law  to  create  between 
attorney  and  client."  BradtoeU'e  Cfnse,  55  III. 
585,  586;  Alton  v.  Qilmanton,  2  N.  H.  520; 
Leighton  v.  Sarffent,  27  N.  H.  460.  4«8-472, 
59  Am.  Dec,  8^8;  Totele  v.  Hatch,  48  N.  H. 
270;  Vamvm  v.  Martin,  15  Pick.  440;  Tar- 
beU  Y.  Dickinson,  8  Cush.  845,  850,  851. 

A  form  of  a  declaration  in  assumpsit 
against  an  attorney  is:  "For  that  where- 
as, ...  in  consideration  that  the  plain- 
tiff ..  .  had  then  retained  and  employed  the 
defendant,  as  then  being  an  attorney,  to 
prosecute  and  conduct  a  certain  action,  .  .  . 
for  reasonable  fees  and  reward  to  be  paid 
by  the  phiintiff  to  the  defendant,  he,  the 
defendant,  then  promised  the  plaintiff  to  use 
24L.aA. 


due  and  proper  care  and  skill;  .  .  .  neverthe- 
less, the  defendant,  not  regarding  his  said 
promise,  did  not,  nor  would,  use  due  and 
proper  care  and  skill"  1  Saunders,  PL  A  Ey. 
268. 

A  married  woman,  who  could  defeat  such 
a  suit  by  pleading  and  proving  her  coverture 
at  the  time  of  m&ing  the  contract,  might  not 
be  a  competent  attorney.  In  this  state,  legal 
disaMlides  have  been  so  far  removed  that  mar- 
riage does  not  disqualify  a  woman  for  ad  mis* 
sion  to  the  bar.  Gen.  Laws,  chap.  183,  §  12; 
Laws  1879,  chap.  57,  §  27;  ffarris  v.  Webster, 
58  N.  H.  481,  488,  484;  Laton  v.  Bakom,  64 
N.  H.  92,  95;  /StfOMT  v.  Adams,  66  N.  H.  142, 
148. 

"An  act  of  parliament  cannot  alter  bv  reason 
of  time,  bat  the  common  law  may,  since  ees- 
sante  rations  cessat  lex,"  Potter's  Dwarr.  Stat. 
122;  ColsY.  Lake  Go.  64  N.  H.  242,  285. 

"The  institution  .  .  .  vests  in  the  courts 
all  the  Judicial  power  of  the  state.  The  con- 
stitutional establishment  of  such  courts  appears 
to  carry  with  it  the  power  to  establish  a  b^r  to 
practice  in  them,  and  admission  to  the  bar  ap- 
pears to  be  a  Judicial  power.  It  may  therefore 
become  a  very  grave  question,  for  adjudication 
here,  whether  the  constitution  does  not  intrust 
the  rule  of  admission  to  the  bar,  as  well  as  of 
expulsion  from  it.  exclusively  to  the  discretion 
of  ihecouru."  GoodeU's  Case,  supra;  Splane^s 
Case,  128  Pa.  527,  640. 

The  constitutional  question  need  not  now 
be  considered.  If  our  statute  of  attorneys  is 
an  exercise  of  legislative  power,  it  makes  no 
change  in  the  common  law  applicable  to  this 
case.  It  removes  none  of  the  legal  disabilities 
of  women,  and  destroys  none  of  their  rights. 
Orr  V.  Quimbff,  54  N.  H.  619,  626,  685,  636. 
If  itB  provisions  are  not  operative  as  a  statute, 
thev  have  nevertheless  been  acquiesced  in 
and  acted  upon,  and  mav  well  be  regarded  as 
having  the  force  of  rules  of  court,  for  the 
adoption  of  which  a  written  order  is  not  nec- 
essary. FullerUm  v.  Bank  of  U.  8.  26  U. 
S.  1  Pet.  604,  618.  7  L.  ed.  280,  284;  Duncan 
V.  United  States,  82  U.  S.  7  Pet.  435,  451,  8L. 
ed.  789,  745.  Independently  of  any  statute, 
every  court  of  record  may  make  such  rules  for 
the  transaction  of  its  business  as  do  not  con- 
travene the  laws  of  the  land.  Bacon,  Abr. 
Am.  ed.  1868,  "Courts  of  U.  8."  c.  The 
power  is  incidental;  that  is,  implied  as  a 
means  of  accomplishing  the  purpose  for  which 
the  court  is  established.  Boody  v.  Watson,  64 
N.  H.  177.  The  provision  that  "the  court  may 
from  time  to  time  establish  rules  and  orders  of 
practice,  consistent  with  the  laws,  for  conduct- 
mg  and  regulating  its  business,  and  prescribe 
forms  of  proceedings  in  all  cases  not  provided 
for"  (Gen.  Laws,  chap.  208,  §  6),  is  an  enact- 
ment of  common  law.  In  the  absence  of 
written  law  establishing  a  different  state  of 
things,  authority  to  make  reasonable  rules  for 
the  admission  and  removal  of  members  of  the 
bar  'is  necessarily  inherent  in  every  court,  in 
order  to  enable  it  to  discharge  its  duties,— as 
much  so  as  the  power  to  preserve  order." 
Brynnfs  Case,  24  N.  H.  149,  158;  Manning  v. 
French,U9  Mass.  891, 898, 899;  Statey.  Winton, 
11  Or.  456,  460,  50  Am.  Rep.  486;  Ex  parts 
Burr,  22  U.  S.  9  Wheat  529,  581, 6  L.  ed.  152* 
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GriUln  ▼.  Thampion,  48  TJ.  S.  2  How.  244, 
267, 11  L.  ed.  258,  258;  Eing  t.  iiheriffs  of 
Fork,  8  Baro.  &  Ad.  770.  777,  782. 

"Tbe  lelatioDS  between  the  court  and  the  at- 
torneya  and  counselors  wbo  practice  io  it,  and 
tbeir  respective  rights  and  duties,  are  regulated 
by  tbe  common  law;  and  it  bas  been  well  set- 
tled, by  tbe  rules  and  practice  of  common-law 
courts,  tbat  it  rests  exclusively  with  tbe  court 
to  determine  who  is  qualified  to  become  ooe  of 
its  officers,  as  an  attorney  and  counselor,  and 
for  what  cause  be  ought  to  be  removed." 
JSeeomb^M  (km,  60  U.  S.  19  How.  9,  18,  15  L. 
ed.  565.  566. 

'*The  profession  of  an  attorney  and  coun- 
selor is  not  like  an  office  created  by  an  act  of 
congress,  which  depends  for  its  continuance, 
its  powers,  and  its  emoluments  upon  the  will 
of  Its  creator,  and  the  possession  of  which  may 
be  burdened  with  any  conditions  not  prohibited 
by  the  constitution.  Attorneys  and  counselors 
are  not  officers  of  the  United  titates.  They 
are  not  elected  or  appointed  in  a  manner  pre- 
scribed by  tbe  constitution  for  the  election  and 
appointment  of  such  officers.  They  are  offi- 
cers of  the  court,  admitted  as  such  by  its  order, 
upon  evidence  of  their  possessing  sufficient 
legal  learning  and  fair  private  character. 
.  .  .  The  order  of  admission  is  the  Judg- 
ment of  the  court  that  the  parties  possess  tbe 
requisite  qualifications  as  attorneys  and  coun- 
selors, and  are  entitled  to  appear  as  such,  and  i 
conduct  causes  therein.  From  its  entry  the 
parties  become  officers  of  the  court,  and  are 
responsible  to  it  for  professional  misconduct. 
They  hold  tbeir  office  during  good  behavior, 
and  can  only  be  deprived  of  it  for  misconduct 
ascertained  and  declared  by  the  Judgment  of 
the  court  after  oppoitunity  to  be  heard  bas 
been  afforded.  Their  admission  or  their  ex- 
clusion ...  is  the  exercise  of  Judicial 
power.  .  .  .  Tbe  lecislature  may  un- 
doubtedly prescribe  qualifications  for  the  of- 
fice, ...  as  it  may  ,  .  .  prescribe 
qualifications  for  the  pursuit  of  any  of  the  or- 
dinary avocations  of  life."  Bz  parte  Garland, 
71  U.  S.  4  Wall.  883,  878,  879,  18  L.  ed.  866, 
871. 

"The  court,  in  some  instances,  will  order  an 
attorney  to  pay  costs  to  bin  own  client  for  neg- 
lect, or  to  the  opposite  party  for  vexatious  or 
improper  conduct.  And  if  a  rule  be  made 
upon  an  attorney  for  the  delivery  of  writings, 
or  payment  of  costs,  etc.,  and  it  be  not  obeyed, 
the  court  will  enforce  it  by  attachment.''  1 
Tidd,  Pr.  58.  At  common  law  an  attorney 
was  always  liable  to  be  dealt  with  in  a  summary 
way  fur  any  ill  practice  attended  with  fraud  or 
corruption,  and  committed  against  the  obvious 
rules  of  Justice  and  honesty.  No  complaint, 
indictment,  or  information  was  ever  neces- 
sary, as  the  foundation  of  such  proceedings. 
Usually,  they  are  commenced  by  rule  to  show 
cause,  or  by  an  attachment  or  summons  to 
answer;  but  these  are  issued  on  motion  or 
bare  su^rgestion  to  the  court,  or  even  on  tbe 
knowledge  which  the  court  may  acquire  of 
the  doings  of  an  attorney,  by  their  own  obser- 
vation. No  formal  or  technical  description  of 
the  act  complained  of  is  deemed  requisite  to 
the  validity  of  such  a  pniceeding.  Sometimes 
they  are  founded  on  affidavit  of  the  facts,  to 
which  the  attorney  is  summoned  to  answer;  in 
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other  cases,  by  an  order  to  show  caiue  whj  ba 
should  not  be  stricken  from  the  rolls.  Aod^ 
when  tbe  court  Judicially  know  of  the  miscoa- 
duct  of  an  attorney,  they  will,  of  their  €fwn 
motion,  order  an  inquiry  to  be  made  by  a  mas- 
ter, without  issuing  any  process  wbsteyer. 
.  .  .  Nor  can  a  Judmnent  of  lemoyal  be 
properly  .  .  .  considered  as  a  punishment 
for  a  crime  or  offense."  It  is  not  a  bar  to  a 
ciimioal  prosecution.  The  power  of  remoTal 
is  necessary,  "not  as  a  mode  of  inflicting  a 
punishment  for  an  offense,  but  in  order  to  eo- 
able  the  courts  to  preyent  tbe  scandal  sod  re- 
proach which  would  be  occasioned  to  tbe 
administration  of  the  law  by  the  continuaoce 
in  office  of  those  who  had  violated  their  oatbs 
or  abused  their  trust,  and  to  take  away  from 
such  persons  the  power  and  opportunity  of  in- 
jurinir  others  by-furfher  acU  of  miscoDdact 
and  malpractice."  BandaW$  PfUtian,  11  Al- 
len, 478.  479.  480;  BandaU  y.  Brtgham,  74 
U.  8.  7  WalL  528,  589,  540,  19  L.  ed.  285.  292. 
293;  KimbalTt  Case,  64  Me.  140,  147;  Avtfm'B 
Case,  5  Rawle,  191.  204,  28  Am.  Dec.  657: 
State  V.  Winton,  11  Or.  456.  466, 50  Am.  Rep. 
486;  Cohen  y.  Wright,  22  Cal.  298,  820. 

The  question  tried  in  such  a  case  is  "whether, 
after  the  conduct  of  this  man,  it  is  proper  that 
be  should  continue  a  member  of  a  profession 
which  should  stand  free  from  all  suspicion;" 
whether  "he  is  an  unfit  person  to  practice  as 
an  attorney."  BrounmlV9  Case,  Cowp.  829, 
880.  The  issue  of  fitness  for  tbe  office  of  an 
attorney  is  as  general  and  comprehensiye  as 
the  question  raised  by  a  petition  to  the  legisla- 
ture for  the  removal  of  a  military  or  Judicial 
officer  by  address.  An  adjournment  of  the 
hearing,  after  adverse  eyidence  is  receiyed, 
gives  an  opportunity  for  defense,  as  ample  as 
would  be  furnished  by  a  formal  speoiflcatioB 
of  charges  filed  before  the  hearing  begins.  As 
attorneys  are  peculiarly  exposed  to  groundless 
accusations,  and  may  suffer  irreparable  injury 
from  a  public  trial  of  the  question  of  rernoyu 
on  an  order  to  show  cau.se,  even  if  it  ends  in 
tbeir  complete  vindication  (4  Campbell,  Ch. 
Just.  186, 187),  such  an  order  is  not  made  un- 
less manifestly  required  by  the  public  interesL 
Meiix  y.  Uoyd,  2  C.  B.  K  8.  409,  411. 

"Barristers or  counselors  at  law,  in  England, 
were  never  appointed  by  tbe  courts  at  West- 
minster, but  were  called  to  the  bar  by  tbe  inns 
of  court."  Coaper*8  Case,  22  N.  Y.  67.  90. 
"The  original  institution  of  the  inns  of  court 
nowhere  precisely  appears,  but  it  is  certain 
that  thej^  are  not  corporations,  and  have  no 
constit  ution  by  charter  from  t  be  crown.  They 
are  voluntary  societies,  which  for  ages  have 
submitted  to  government  analogoi*s  to  that  of 
other  seminaries  of  learning.  But  all  tbe 
power  they  have  concerning  the  admissdon  to 
the  bar  is  delegated  to  them  from  the  Judges, 
and  in  every  instance  their  conduct  is  subject 
to  Iheir  coo'trol,  as  visitors."  Eing  v.  Renelters 
of  Gray* 8  Inn,  I  Dougl.  858.  854.  That  case 
was  an  apolication  for  a  mandamus  to  compel 
the  defendants  to  call  the  petitioner.  Hart,  to 
the  decree  of  a  barrister  at  law.  A  mandamus 
was  refused  on  the  ground  that  the  ancient  and 
usual  way  of  redress  was  by  appeal  to  the 
twelve  Judges,  as  visitors.  Tbe  power  of  ad- 
mission, inherent  in  courts,  haying  l)een  imme- 
morially  exercised  by  the  inns,  with  the  assent 
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«f  the  Jndges.  and  subject  to  their  reyinfon,  its 
«ualifled  delegation  could  be  Inferred  from  the 
^rcumstauoes.  No  one  Is  called  to  the  bar 
irbo  is  not  a  member  of  an  inn.  On  the  ques- 
tion of  admission  to  an  inn,  there  is  no  aprieal 
from  the  benchers.  As  visitors,  the  Jud^i^es 
luiTe  Jurisdiction  only  oyer  actually  admitted 
members  of  an  inn.  "This  court  has  no 
power  to  compel  the  benobersof  this  society 
to  permit  any  indiTidual  to  become  a  member 
•of  the  society,  or  to  assign  any  reasons  why 
they  do  not  admit  him.^'  Abbott,  Oh,  J.,  in 
JSXna  y.  Benehen  of  Lineoln*$  Inn,  4  Bam.  A 
CI.  855,  8GS.  '*Eyery  indiyidual  ...  has 
not  an  inchoate  right  to  be  admitted  a  member 
of  any  of  these  societies.  They  make  their 
own  rules  as  to  the  admission  of  members; 
mnd,  eyen  if  they  act  capriciously  upon  the 
subject,  this  court  can  ffiye  no  remedy  in  such 
a  case,  because  in  fact  Uiere  has  been  no  yiola- 
tlon  of  any  right.  This  case  is  analogous  to 
that  of  a  college."  Ba>ley,  J.,  in  the  same 
«ase. 

When  "the  fixing  of  the  court  of  common 
pleas,  the  grand  tribunal  for  disputes  of  prop- 
erty, to  be  held  in  one  certain  spot,"  brought 
the  legal  profc'^sion  together,  "they  naturally 
fell  into  a  kind  of  collegiate  order,  and,  being 
excluded  from  Oxford  and  Cambridge,  found 
it  necessary  to  establish  a  new  university  of 
their  own.  This  they  did  by  purchasing  at 
various  times  certain  houses  (now  called  the 
""inns  of  court  and  of  chancery.*)  .  .  . 
Here  exercises  were  performed,  lectures  read, 
«nd  degrees  were  at  length  confeired  in  the 
common  law,  as  at  other  udiyersilies  in  the 
canon  and  ciyiL  The  degrees  were  those  of 
barristers  (first  styled  'apprentices,'  .  .  .), 
who  answered  to  our  bachelors,  as  the  state 
«nd  decree  of  a  Serjeant  .  .  .  did  to  that 
of  doctor."    1  BL  Com.  22,  2a 

"Of  advocates  or  (as  we  generally  call  them) 
4X>un9cl,  there  are  two  species  or  degrees.— 
banisters  and  Serjeants.  Tbe  former  are  ad- 
mitted after  a  considerable  period  of  study,  or 
at  least  standing,  in  the  inns  of  court.  .  .  . 
From  both  these  degrees  some  are  usually 
•selected  to  be  his  majesty's  counsel  learnid 
in  the  law.  .  .  .  These  king's  counst^l 
.  .  .  must  not  be  employed  in  any  cause 
against  the  crown  without  special  license. 
...  A  custom  hss  of  late  years  prevailed 
of  granting  letters-patent  of  precedence  to 
such  barriflters  as  the  crown  thinks  proper  to 
honor  with  that  mark  of  distinction,  whereby 
they  are  entitled  to  such  rank  and  preaudience 
as  are  assigned  in  their  respective  patents: 
aometiraes,  next  after  ihe  king's  attorney-gen- 
oral,  but  usually  next  after  his  majesty's 
oounsel  then  being.  Tbese  .  .  .  rank  pro- 
misctiously  with  the  king's  counsel,  and,  to- 
gether with  them,  sit  within  the  bar  of  tbe 
nspective  courts,  but  receive  no  salaries,  and 
are  not  sworn,  and  therefore  are  at  liberty  to 
be  retained  in  causes  against  the  crown.  And 
all  other  Serjeants  and  barristers  indiscrimin- 
otely  (except  in  the  court  of  common  pleas, 
where  only  s^jeants  are  admitted),  may  lake 
upon  them  the  protection  and  defense  of  any 
eaitors,  whether  plaintiff  or  defendant,  who 
are  therefore  called  their  clients,  like  the  de- 
pendents upon  the  ancient  Roman  orators. 
Those,  indeed,  practiced  gratis,  for  honor 
M  L.R  A. 


merely,  or,  at  most  for  the  sake  of  gaining  la- 
flnence;  and  so,  likewise,  it  is  established  with 
us  that  a  counsel  can  maintHin  no  action  for  his 
fees,  which  are  given,  not  as  loeailo  vel  wn," 
duetio,  but  as  auiddam  honorarium, — not  as  a 
salary  or  hire,  but  as  a  mere  gratuity.  .  .  . 
Counsel  guiliy  of  deceit  or  collusion  are  pun- 
ishable by  Stat.  Westminster  1  (8  Edw.  I. 
chap.  28)  with  imprisonment  for  a  year  and  a 
day,  and  perpetual  silence  in  the  courts."  8 
Bl.  Com.  2G-29.  This  statute  did  not  impair 
the  common-law  power,  of  disbarment  dele- 
gated by  the  courts  to  the  inns  to  which  the 
members  of  the  bar  respectively  belong,  and 
exercised  by  them  subject  to  the  appellate  Jurls> 
diction  of  the  visitors  from  whom  the  power 
was  derived.  We  are  told  that  in  the  reign  of 
Henry  YL  there  were  ten  lesser  Inns,  which 
were  called  Inns  of  chancery,' each  containing 
at  least  one  hundred  students,  and  some  a  great 
many  more.  These  were  designed  as  places  of 
elementary  studies.  Here  they  learned  the 
nature  of  original  and  Judicial  writs,  whicU 
were  then  considered  as  the  fiiit  priociples  of 
the  law.  and  for  this  reason  these  incs  were  de- 
nominated from  the  chancery.  When  vouog 
men  had  made  some  progress  here,  and  were 
more  advanced  in  years,  then  they  were  ad- 
mitted into  the  inns  of  court.  Of  these  there 
were  four  in  number.  .  .  .  The  degree  of 
Serjeant  at  law  was  considered  in  a  very  re- 
spectable light.  None  could  be  a  Judge  in  the 
king's  bench  or  common  pleas,  but  one  who 
had  been  first  a  Serjeant,  nor  was  a  person  to 
be  called  to  the  degree  of  serJeant  tiJi  he  had 
been  in  the  general  study  of  tbe  law  .  .  . 
at  least  for  sixteen  years,  which  probably 
meant  from  his  first  entrance  at  an  Inn  of 
chancery."  4  Reeve,  Eng.  Law,  ed.  1787,  120, 
121. 

"Barristers,  in  England,  are  the  highest  class  . 
of  lawyers  who  have  exclusive  audience  in  all 
the  superior  courts.    Every  barrister  must  be 
a  member  of  one  of  the  four  ancient  societies  ,. 
called  'Inns  of  Court,'  viz.  Lincoln's  Inn,  the  J/ 
Inner  and  Middle  Temples,  and  Gray's  Inn.  .  I 

.  .  Associations  of  lawyers  acquired  houses 
of  their  own,  in  which  students  were  educated 
in  tbe  common  law.  .  .  .  These  schools  of 
law  are  now  represented  by  the  inns  of  court, 
which  still  enjoy  the  exclusive  privilege  of 
calling  to  the  bar,  and,  through  their  superior 
order  of  benchers,  control  the  discipline  of  tbe 
profession.  .  .  .  Subject  to  an  appeal  to  the 
common  law  judees,  as  visitors,  they  may  re- 
ject the  petition  of  a  student  to  be  called  to  the 
bar,  or  expel  from  their  society  aid  from  the 
profession  any  t)arrister  or  l>encher  of  the  inn. 

.  .  .  The  peculiar  business  of  barristers  is  the 
advocacy  of  causes  in  open  court,  but  ...  a 
great  desl  of  othsr  business  falls  into  their 
hands.  They  are  the  chief  conveyancers,  and 
tbe  pleadings  .  .  .  are,  in  all  but  the  simplest 
cases,  drafted  by  them.  There  is  indeed  a 
separate  class  of  conveyancers  and  s^iecial 
pleaders,  being  persons  who  have  kept  the 
necessary  number  of  terms  qualifying  for  a 
call,  but  who,  instead  of  being  called,  take  out 
licenses  to  practice  under  the  bar.  There  are 
still  a  few  persons  who  act  under  such  special 
licenses.  But,  In  general,  conveyancing  and 
special  pSeadIng  form  part  of  the  ordinary 
work  of  a  Junior  barrister.    The  highest  rank 
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among  barristers  is  that  of  kine's  or  queen's 
oounael.  Tbey  lead  the  case  in  court,  and 
ffiye  opinions  on  cases  submitted  to  tbem;  but 
tbey  do  not  accept  conveyancing  or  pleading, 
nor  do  tbey  admit  pupils  to  their  chambers. 
Precedence  among  Queen's  counsel,  as  well  as 
amon^  ou'er  hamsters,  is  determined  by 
senionty.  The  order  of  Serjeants  at  law  still 
exists,  but  no  new  appointments  baye  recently 
been  made,  and  it  will  probably  be  allowed  to 
become  extinct,  the  title  of  queen's  counsel 
being  generally  preferred,  beipeants  rank 
after  (queen's  counsel.  .  .  .  Bamsters  cannot 
maintain  an  action  for  their  fees,  which  are 
regarded  as  gratuities,  nor  can  they,  by  the 
usage  of  the  profession,  undertake  a  case  with- 
out the  iDtervention  of  an  attorney."  8  £n- 
cyclopijedia  Britannica,  894,  895. 

'*There  certainly  has  been  an  understanding 
in  tbe  profession  that  a  barrister  ought  not  to 
accept  a  brief  in  a  civil  suit,  except  from  an 
attorney.  .  .  .  But  .  .  .  there  is  no  rule  of 
law  by  which  it  can  be  enforced.  .  .  .  This 
being  a  matter  of  procedure,  tbe  Judges  .  .  . 
might  .  .  .  have  laid  down  a  general  rule,  . 
.  .  but  no  such  rule  is  to  be  found."  Doe  v. 
Hak,  16  Q.  B.  171,  182,  188,  225.  In  eariy 
times,  personal  communication  between  coun- 
sel and  client  "was  necessary  for  there  were 
no  attorneys.  ...  It  was  no^  until  after  the 
Stotutes  of  Merton  (20  Hen.  III.  chap.  10), 
Westminster  (8  £dw.  I.  chap.  88),  and  Glou- 
cester (6  Edw.  L  chap.  1),  that  suitors  were 
allowed  to  appear  at  pleasure  by  attorney. 
The  counselor  was  for  many  centuries  the  only 
person  known  as  a  *lawTer.'"  Argument  of 
counsel  in  Kennedy  v.  hroun,  18  C.  B.  N.  8. 
677,  €98. 

"It  has  been  understood  in  this  country  that 
the  fees  of  a  physician  are  honorary,  and  not 
demandable  of  right."  Charley  v.  Bolcoi,  4 
T.  R.  817,  818.  "Physicians  and  counsel  usu- 
ally perform  their  duties  without  having  a 
legal  title  to  remuneration.  Such  has  l^n 
tbe  general  understanding."  Veitefi  v.  BuseeU, 
8  Q.  B.  928,  986.  "Attorneys  are  responsible 
to  their  clients  for  negligence  or  unskiillulness, 
but  no  action  lies  aeainst  the  counsel  for  his 
acts,  if  done  bona  fide  for  his  client.  In  this 
respect,  therefore,  tbe  counsel  stands  In  a  dif- 
ferent position  from  the  attorney."  Swinfen 
V.  ikrinfen,  1  C.  B.  N.  8.  864,  408.  "An  ad 
vocate  at  the  English  bar,  accepting  a  brief  in 
tbe  usual  way,  undertalces  a  duty,  but  does 
not  enter  into  any  contract  or  promise,  express 
or  implied.  Cases  may  indeed  occur  where, 
on  an  express  promise  (if  he  made  one),  he 
would  be  liable  in  assumpsit;  but  we  think  a 
barrister  is  to  be  considered,  not  as  making  a 
contract  with  his  client,  but  as  taking  upon 
himself  an  office  or  duty,  in  the  proper  dis- 
charge of  which,  not  merely  the  client,  but  the 
court  in  which  the  duty  Is  to  be  performed, 
and  the  public  at  large,  have  an  interest  .  .  . 
A  counsel  has  complete  authority  over  tbe  suit, 
tbe  mode  of  conducting  it,  and  all  that  is  inci- 
dent to  it.  .  .  .  No  action  will  lie  against 
counsel  for  any  act  bonestly  done  in  the  con- 
duct or  management  of  the  cause."  Swinfen 
V.  Chelmefard,  5  Hurlst.  A  N.  890,  920,  ^2. 
928.  '*  A  promiiie  by  a  client  to  pay  money  to 
a  counsel  for  his  advocacy,  whether  made  be- 
fore or  during  or  after  tbe  litigation,  has  no 
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binding  effect.  .  .  .  Tbe  relation  of  eoanael 
and  client  renders  tbe  parties  mutually  Incap- 
able of  making  any  contract  of  birtng  mnd 
st-rvice  concerning  advocacy  m  litigationJ  .  .  . 
If  the  authorities  were  doubtful,  and  it  wa» 
necessary  to  resort  to  principle,  the  same  prop- 
osition appears  to  us  to  be  founded  on  good 
reason.  .  .  .  Tbe  incapacity  of  the  advocate- 
in  litigation  to  make  a  contract  of  hiring  af- 
fects the  integrity  and  dignity  of  advocates, 
and  so  is  in  close  relation  with  the  highest  of 
human  interests,  vis.  tbe  administration  of  joa- 
tica"  Kennedy  v.  Brovn,  18  C,  B.  N.  8.  677, 
727,  786,  787.  "I  cannot  allow  that  tbe  coun- 
sel is  the  agent  of  the  party."  Best,  Oh,  J.,  in 
OoOedge  v.  Horn,  8  Bine.  119,  120;  Pollock, 
C.  B„  in  Swtnfen  v.  Chameford,  5  Hurlst  & 
N.  890,  907. 

"In  hearing  motions,  the  course  formerly - 
was  to  begin  every  day  with  the  senior  coun- 
sel within  the  bar,  ana  then  to  call  to  the  next 
senior  in  order,  and  so  on,  .  .  .  and  to  proceed 
again  in  the  same  manner  upon  the  next  and 
every  subsequent  day,  although  the  bar  bad 
not  been  half,  or  perhaps  a  quarter,  gone 
through  upon  any  one  of  the  former  days;  sa 
that  the  juniors  were  ver^  often  obliged  to  at- 
tend in  vain,  without  being  able  to  bring  on 
their  motions,  for  many  successive  days.  Thi» 
practice  bearing  bard  upon  junior  counsel. 
Lord  Mansfield  introduced  a  different  rule.* 
1  Tidd,  Pr.  461. 

"Tbe  most  valuable  privilege  formerly  en- 
joyed by  tbe  Serjeants  (who,  besides  the  judges, 
were  limited  to  fifteen  in  number)  was  the- 
monopoly  of  the  practice  in  the  court  of  com- 
mon pleas."  8  Bi.  Com.  27,  Shars wood's  jvote. 
In  1884  the  king,  by  warrant,  ordered  that  the 
right  of  practicing,  pleading,  and  audience  in 
the  common  pleas  should  cease  to  be  exercised 
exclusively  by  tbe  Serjeants,  and  that  aU  bar- 
risters should  have  equal  right  in  that  court 
with  the  Serjeants.  10  Bing.  671.  The  order 
was  obeyed  till  1889,  when,  on  morion  made 
by  Wilde,  in  behalf  of  four  other  Serjeants  and 
himself,  the  exclusive  privilege  of  the  Serjeants 
was  restored,  on  the  ground  that  it  was  a  legal 
right,  of  which  they  could  not  be  deprived 
without  an  act  of  parliament.  Wilde  con- 
tended that:  "The  rank  and  office  of  Serjeant 
were  as  sncient,  and  rested  on  the  same  founda- 
tion, as  thoRe  held  by  their  lordsbipe.  Thera- 
was  no  evidence  of  the  existence  of  the  court 
without  tbem.  They  were  as  ancient  as  the 
law  itself."  Newton,  an  apprentice  (a  barris- 
ter not  raised  to  the  degree  of  serjeant),  was 
beard  on  the  other  side.  "The  learned  ser- 
iesnt,"  he  said,  "bad  contended  that  the  crown 
had  no  power  to  iasue  a  warrant  which  inter- 
fered with  the  privileges  of  the  Serjeants.  By 
what  authority,  then,  was  it  that  these  learned 
gentlemen  claimed  to  be  entitled  to  those  priv- 
ileges? By  virtue  of  the  royal  writ  by  which, 
they  were  raised  to  the  degree  of  the  coif.  .  .  . 
Tbey  derived  their  appointment  from  the  su- 
preme executive  power,  and  the  same  authority 
bad  an  equal  right  to  empower  other  membeit 
of  the  bar  to  enjoy  equal  privileges.  The  roral 
warrant  was  of  as  much  force  in  authorizioz 
barristers  to  practice  in  this  court  as  the  royal 
writ  which  constituted  certain  members  of  the 
profession  Serjeants  at  law." 

"The  authority  of  the  state,  degree,  and 
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office  of  a  lerjeaot  at  law/'  says  Tindal.  Ch. 
J.,  deliver! Off  tbe  opinion  of  the  court,  'is  as 
blgb,  at  the  least,  as  the  existence  of  tbe  court 
Itself.  .  .  .  They  are  called  to  the  state  and 
degree  of  serJeant  by  writ,  which,  of  iisi'lf,  is 
a  strong  argument  of  tbe  antiquity  of  ibeir 
office.  ...  By  their  oath  of  office,  which  has 
existed  from  tbe  earliest  time. — an  oaih  by 
which  no  other  barrister  is  bound  to  give  st- 
tendance  in  any  particular  court, — they  bind 
themselves  'to  pve  due  attendance  for  the 
service  of  the  king's  people  in  their  causes.' 
As  early  as  any  authentic  records  exist,  the 
Serjeants  are  found  to  be  practicing  in  the 
court  of  common  pleas;  and  there  is  no  evi- 
dence of  any  other  barrister  being  allowed  to 
practice  ...  in  that  court.  .  .  .  From  time 
immemorial,  the  Serjeants  haTO  enjoyed  the 
exclusive  privilege  of  practicing,  pleadmg,  and 
audience  in  the  court  of  common  pleas.  Im- 
memorial enjoyment  is  the  most  solid  of  all 
titles.  .  .  .  The  warrant  of  the  crown  can  no 
more  deprive  the  serjeant,  who  holds  an  im- 
memorial office,  of  tbe  benefits  and  privileges 
which  belong  to  it,  than  it  could  alter  tbe  ad- 
ministration of  the  law  within  the  court  itself. 
The  rights  and  privileges  of  the  Serjeant,  and 
tbe  rights  and  privileges  of  tbe  peer  of  the 
realm,  stand  upon  the  same  foundation, — im- 
memorial usage."  120  SerjeanU  at  Law,  6 
Bing.  N.  C.  1»7, 195,  282,  2S».  "The  degree 
of  Serjeant  was  deprived  of  its  most  profitable 
.  .  .  advantage  (exclunive  audience  in  tbe 
court  of  common  pleas)  by  the  Statute  of  9  & 
10  Vict.  chap.  54,  which  extends  to  all  barris- 
ters tlie  privileges  of  seijeants  in"  that  court 
S  B1.  Com.  27,  Stewart's  note. 

English  attorneys  at  law  (called  "solicitors" 
since  tbe  Judicature  Act  of  1873  took  effect)  are 
not  members  of  the  bar,  and  are  not  heard  in 
the  superior  courts;  and  the  power  of  admit- 
ting them  to  practice,  and  striking  them  off 
the  roll,  has  not  been  given  to  tbe  ions  of 
court  "That  part  of  the  profession  which  is 
carried  on  by  attorneys  is  liberal  and  reputable, 
as  well  as  useful  to  tbe  public,  .  .  .  and  tbey 
ought  to  be  protected  where  they  act  to  the 
best  of  their  skill  and  knowledge.  But  every 
man  is  liable  to  error.  ...  A  counsel  may 
mistake,  as  well  as  an  attorney.  Yet  no 
one  will  say  that  a  counsel  who  has  been  mis- 
taken shall  be  charged  with  the  debt  Tbe 
counsel,  indeed,  is  honorary  in  his  advice,  and 
does  not  demand  a  fee.  Tbe  attorney  may  de- 
mand a  compensation.  But  neither  of  them 
ought  to  be  charged  with  the  debt,  for  a  mis- 
take.* Pitt  ▼.  mden.  4  Burr.  2060,  2061. 
"An  attorney  is  supposed  to  be  always  present 
in  court:  and  on  that  account  has  man^  priv- 
ileges belonging  to  him  in  common  with  tbe 
other  officers  of  tbe  court.  Where  an  attorney 
1b  plaintiff,  he  is  entitled  to  sue  in  bis  own 
court,  by  attachment  of  privilege,  and  may  lay 
tbe  venue  in  Middlesex.  Where  he  is  defend- 
iot,  he  must  be  sued  in  his  own  court  by  bill, 
even  as  acceptor  of  a  bill  of  exchange,  and 
cannot  be  arrested  or  bolden  to  special  bail.  . 
•  •  An  attorney  is  also,  by  reason  of  tbe  sup- 
posed necessity  of  bis  attendance  in  court,  ex- 
empt from  all  offices  that  require  personal 
•ervioe,  .  .  .  and  formerly  he  was  not  liable 
to  serve  in  the  militia.  .  .  .  These  privileges 
•le  allowed,  not  so  much  for  the  benefit  of  at- 
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tomeys,  as  of  their  clients,  and  are  therefore 
confined  to  attorneys  who  practice,  or  at  least 
have  practiced  within  a  vear/'  1  Tidd,  Pr. 
264-266. 

"An  attomey-at  'aw  ...  is  one  who  is  put 
in  the  place,  stead,  or  turn  of  another,  to 
manage  his  matters  of  law.  Formerly,  every 
suiior^was  obliged  to  appear  in  person,  to  pros- 
ecute or  defendf  his  suit,  .  .  .  unless  by  spec- 
ial license  under  the  king's  letters  patent  .  .  . 
But  ...  it  is  now  permitted  in  general,  by 
divers  ancient  statutes,  whereof  the  first  i» 
Stat  Westminster,  8,  chap.  10,  that  attor- 
neys may  be  made  to  prosecute  or  defend  any 
action.  .  .  .  These  attorneys  are  now  formed 
into  a  regolar  corps.  They  are  admitted  to* 
tbe  execution  of  their  oDIce  by  the  superior 
courts  of  Westminster  Hall,  and  are,  in  all 
points,  officers  of  the  respective  courts  of 
which  tbey  are  admitted.  ...  No  man  caa 
practice  as  an  attorney  in  anv  of  those  courts, 
but  such  as  is  admitted  and  sworn  an  attor- 
ney of  I  hat  particular  court  An  attorney  of 
the  court  of  king's  bench  cannot  practice  ia 
tbe  court  of  common  pleas,  nor  vice  versa.  To 
practice  in  the  court  of  chancery  it  is  also  nec- 
essary to  be  admitted  a  solicitor  therein."  9 
Bl.  Com.  25,  26. 

"  'Attorney,'  in  English  law,  signifies,  in  ita 
widest  sense,  any  substitute  or  agent  appointed 
to  act  in  'the  turn,  stead,  or  place  of  another.'' 
The  term  is  now  commonly  confined  to  a  class 
of  qualified  agents  who  undertake  the  conduct 
of  legal  proceedings  for  their  clients.  By  the 
common  law  the  actual  presence  of  the  parties 
to  a  suit  was  considered  indispensable;  but  tbo 
privile^  of  appearing  by  attorney  was  con- 
ceded m  certain  cases  by  special  dispensaiion, 
until  tbe  Statute  of  Mertonand  subsequent  en<^ 
actments  made  it  competent  for  both  parties, 
in  all  judicial  proceedings,  to  appear  by  at  tor* 
ney.  Solicitors  appear  to  have  been  at  first 
distinguished  from  attornevs,  as  not  having 
the  attorney's  power  to  bind  their  principals; 
but  latterly  the  distinction  has  been  between 
attorneys,  as  the  agents  formally  appointed  in 
actions  at  law,  and  solicitors,  who  take  care 
of  proceedings  in  parliament,  chancery,  privy 
council,  eta  In  practice,  however,  and  in  or- 
dinary language,  the  terms  are  synonymous. 
.  .  .  The  qualification  necessary  for  admis- 
sion on  the  rolls  of  attorneys  and  solicitors" 
are  fixed  by  statute.  "They  may  act  as  ad- 
vocates in  certain  of  the  inferior  courts.  Con- 
veyancing, formerly  considered  the  exclusive 
business  of  tbe  bar,  is  now  often  performed  by 
attorneys.  Barristers  are  understood  to  re> 
quire  the  intervention  of  an  attorney  in  all' 
cases  that  come  before  them  professionally,  al- 
though in  criminal  cases  the  prisoner  not  un- 
frequently  engages  a  counsel  directly,  by  giv- 
inghim  a  fee  in  open  court."  8  EzcyclopsBdia 
Briiannica,  62. 

"The  court,  by  common  law,  bad  no  power 
to  admit  an  attorney  ...  to  practice.  .  .  . 
It  was  tbe  policy  of  the  common  law,  in  order 
that  suits  might  not  multiply  and  increase, 
that  both  plaintiff  and  defendant  should  ap- 
pear in  person.  .  .  .  While  the  justices  could 
not  permit  a  person  to  appear  by  attorney,  the 
king,  by  the  plenitude  of  his  prerogative^ 
might  appoint  an  attorney,  and  give  any  per* 
son  a  right  to  appear  in  this  manner.    Letters* 
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patent  would  issue  out  of  cbanoery,  or  under 
Uie  privy  seal,  commanding  the  justices  to  ad- 
mit such  and  such  a  person  as  attorney  for  an- 
other, in  regard  to  the  particular  suit  in  ques- 
tion. •  .  .  Duchan  attorney  was  simply  an  at- 
torney In  fact.  •  .  .  The  power  of  clients  to 
appoint  attorneys  was  conferred  in  England  by 
Stat.  Westminster,  2  (3  Edw.  I.  chap.  42).  in 
certain  cases.  The  object  of  this  le^dslation 
was  to  confer  the  right  to  appear  by  attorney 
without  applving  to  the  kine.  ...  In  those 
cases  to  which  the  statute  and  succeeding  acts 
did  not  extend,  the  courts  were  very  rigid  in 
applying  the  former  rule.  .  .  .  Tbe  character 
and  qualitications  of  an  attorney  were  not  all 
inyolved  by  these  statutes.  He  was  simply  an 
attorney  in  fact.  Any  one  could,  by  legal 
principles,  be  an  attorney.  The  king  miglit 
send  a  message  to  the  courts  to  receive  such 
person  as  the  party  may  name.  .  .  .  The 
courts  say  in  one  case  (Year  Book,  21  Hen. 
YI.  80  ...  )  that  by  the  rules  of  law  an  out 
law  or  an  attainted  clerk  may  be  an  attorney  in 
a  suit,  though  such  persons  could  not  them 
selves  bring  actions.  They  reason  why  they 
could  appear  as  attorneys  was  because  they 
sued  tf»  auter  droit.  .  .  .Lord  Coke  tells  us 
that  the  introduction  of  attorneys  was  a  great 
and  lamentable  innovation  upon  the  common 
law.  2  Inst.  250.  The  king,  fur  a  time.  .  .  . 
attempted  to  regulate  the  matter.  In  20  Edw. 
I.,  he  directed  the  justices  to  provide  and  ap- 
point, according  to  their  discretion,  attorneys 
In  every  county.  Seven  score  he  thought 
«[iough  for  all  England:  but  the  justices,  in 
their  discretion,  might  increase  the  number. 
.  .  .  Tbe  idea  that  attorneys  held  ofQces  un- 
4oubtedly'grew  out  of  the  limitation  of  their 
number  in  the  ordinance  of  King  Edward  I. 
These  measures,  however,  did  not  reach  the 
«vil.  The  legislature  passed,  in  the  reign  of 
Henry  IV.,  the  model  act  upon  this  subject, 
and  rrom  which  all  sut>8equent  legislation  has 
derived  an  impress.  2  Inst.  215.  This  act, 
After  reciting  in  the  preamble  the  mischiefs 
crowing  out  of  tbe  former  system,  proceeds  as 
follows:    That  all  attorneys  shall  be  examined 

Sr  the  justices,  and  that  by  their  discretion 
eir  names. shall  be  put  upon  the  roll,  and 
that  they  be  good,  virtuous,  and  of  good  fame, 
and  be  received  and  sworn  well  to  serve  in 
their  offices.  And  the  other  attorneys  shall  be 
put  out  bv  the  discretion  of  the  justices,  and 
if  any  of  the  attorneys  do  die  the  justices  shall 
make  another  in  his  place.  4  Hen.  lY.  chsp. 
18.  .  .  .  Before  this  statute,  no  regulations 
had  been  made,  either  to  define  the  qualiflca- 
lions  for  an  attorney,  or  to  point  out  who 
ahould  be  at  liberty  to  undertake  the  ofQce. 
.  .  .  This  statute  is  very  important,  both  for 
what  it  enacts  and  what  it  discloses.  It  shows 
that  an  attorney  at  that  time  held  an  office; 
that  no  system  of  testing  attainments  or  char- 
acter existed.  .  .  .  Attorneys  now  for  the  first 
time  go  on  the  roll.  They  become  attorneys 
«f  record,  and  cease  to  be  mere  attorneys  in 
fact.  .  .  .  Coke  (in  4  Inst.  76)  laments  the  in- 
crease of  attorneys  beyond  the  number  allowed 
by  law.  .  .  .  Several  parliaments  passed  stat- 
utes decreasing  the  number  of  attorneys.  2 
Coke,  Inst.  250."  Argument  of  Theodore  W. 
Dwight  in  Ooopei'B  Case,  22  N.  Y.  67.  63-76. 
"  ^Ittomey  is  an  ancient  English  word,  and 
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signifieth  one  that  is  set  in  the  turn,  atead,  or 
place  of  another;  and  of  these  some  be  private, 
.  .  .  and  some  be  public,  as  attorneya-at  la«r, 
whose  warrant  from  his  master  is,  *J^nil  loco 
8U0  talem  cUtornatum  mum,' — which  setteth 
in  his  turn  or  place  such  a  man  to  be  his  at- 
torney. .  .  .  The  authority  to  deliver  seisin 
.  .  .  must  be  by  deed,  for  'letter  d'attomey '  ia 
as  much  as  a  warrant  of  attorney  by  deed,  for 
Utera  do  signify  sometime  a  deed.  .  .  •  IV; w 
persons  are  disabled  to  be  private  attorneys  to 
deliver  seisin;  for  monks,  infants,  feme  coverts, 
persons  attainted,  outlawed,  excommunicated. 
villeins,  aliens,  etc.,  may  be  attorneys.  A 
feme  may  be  an  attorney  to  deliver  seisin  to 
ber  husband."  Co.  Litr.  615,  62a.  "In  an- 
other place  [128a],  Lord  Coke  cites  a  passage 
from  the  Mirror  which  excludes  botL  infanta 
and  femes  covert  from  being  attorneys.  .  .  . 
But  that  is  quite  reconcilable  with  the  doctrine 
here;  for  there  public  attorneys  for  prosecut- 
ing suits  at  law  are  meant,  whose  office  cannol 
l)e  properly  executed  without  considerable 
knowledge  and  discretion;  but  here  Lard  Coke. 
in  the  first  part  of  the  sentence,  confines  him- 
self to  private  attorneys  to  deliver  seisin,  which 
is  an  act  so  merely  ministerial  that  it  may  be 
done  by  the  most  ignorant."  Hargraves, 
nots,  332.  *'What  manner  of  men  attorneys 
ought  to  be.  or  rather  what  they  ought  not  to 
be,  bear  what  antiquity  hath  said:  'Attor- 
neyes  potent  eatre  touts ceux,  aux  queux  ley  toiU 
suffer.  Femes  ne  potent  eetre  attorneyet^  ne  d»- 
fan$,  ne  serfs,  ne  nul  que  est  en  garde  on  auter- 
mentfaut  defoy,  nenul  eriminavs^  ne  nul  es- 
soigne,  ne  nul  que  n'  est  a  lefoy  le  toy,  ne  nul 
que  ne  poet  este  counter,'  etc.  Mirror,  chap.  8, 
^  21."  Co.  Litt.  128a.  The  authority  of  a 
private  attorney  *'must  be  by  deed,  that  it  may 
appear  that  the  attorney  has  pursued  bis  com- 
mission. Of  this  all  persons  are  capable,  .  .  . 
this  being  only  a  naked  authority."  Baoxi, 
Abr.  attorney. 

'^Forasmuch  as  in  a  writ  of  assise,  attaints, 
and  juris  utrum,  the  jurors  have  been  often 
troubled  bv  reason  of  the  essoins  of  tenants,  it 
is  provided  that  after  the  tenant  hath  once  ap- 
peared in  court,  he  shall  be  no  more  essoined, 
but  shall  make  his  attorney  to  sue  for  him,  if 
he  will."  Westminster,  I.,  chap.  42.  *'Bj 
the  policy  of  the  common  law,  that  suits  might 
not  increase  and  multiply,  .  .  .  both  plainiiif 
and  defendant,  demandant  and  tenant,  in  all 
actions,  real,  personal,  and  mixed,  did  appear 
in  person,  .  .  .  because  the  writs  do  command 
the  tenant  or  defendant  to  appear,  which  was 
always  taken  in  proper  person;  and  the  entry 
in  every  action  for  the  demandant  or  plaintiff 
is,  *Et  praerlictus  petemf  or  *Querens  (Atuiit  se 
4  die,'  which  was  ever  understood  in  proper 
person.  But  when  this  and  other  statutes  bad 
given  way  to  appear  by  attorney,  it  is  not 
credible  how  .  .  .  suits  in  law  (for  the  most 
part  unnecessary  and  for  trifling  causes),  when 
the  parties  themselves  might  sit  quiet  at  home, 
increased  and  multiplied;  so  dangerous  and  ill 
success  have  ever  bad  the  breach  of  the  max- 
ims, and  ancient  rules  of  the  common  law." 
2  Co.  Inst.  240. 

*'Our  lord  the  king  of  his  special  graoa 
granteth  that  such  as  have  land,''  in  certsin 
cases,  *'may  make  a  general  attorney  to  sua 
for   them  .  .  .  which  attorney  or  attome.ff 
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^aU  have  fall  power  {o  all  pleas  moved  during 
the  circuit,  uotil  the  plea  be  determioed,  or  that 
his  master  remove  him."  Westmioster,  2, 
-chap.  10.  "Hete,"  sa.vs  Coke,  "is  an  act  of 
.grace  .  .  .  for  where  the  king,  by  bis  preioga- 
Uve,  before  this  and  other  statutes,  niigbt  oy 
letters-patents,  or  by  writ  under  bis  great  seal, 
^rant  to  any  demandant  or  plaintiff,  tenant  or 
<[efendant,  to  make  attorney  in  any  action, 
«nd  command  the  judges  to  admit  such  per- 
flons  to  be  attorneys  for  him,  now  justly  is  this 
4Wt  stiled  an  act  of  grace,  for  that  the  king 
gave  bis  royal  assent  to  this  law  for  the  quiet 
and  safety  of  his  subjects,  giving  them  power 
hereby  to  make  attorneys  m  cases  berem  ex- 
pressed, whereby  the  Icing  lost  such  profit  of 
the  great  seal  as  he  formerly  received  in  such 
-cases"    2  Co.  Inst.  377,378. 

It  seemeth  that  before  the  statutes  which 
gave  power  unto  a  man  to  make  an  attorney, 
the  justices  would  not  suffer  that  the  plaintiff 
'Or  the  defendant  or  the  demandant  or  the  ten- 
ant should  make  attorney  ia  any  action,  .  .  . 
because  the  words  of  the  writ  do  command  the 
-defendant  for  to  appear,  etc.,  and  that  was  al- 
ways taken  to  be  in  proper  person.  The  fr)rm 
'Of  entry  in  every  action  for  the  plaintiff  or  de- 
mandant is:  *Et  praed.  qu&r,  obtulit  m  .  •  . 
4t  praed.  def.  tion  venit;  idea  praeeeptvm  eit  vie; 
■qtiod,'  etc.,  by  which  it  is  taken  that  the  plain- 
tiff was  to  appear  in  proper  person.  But  now, 
hy  the  statutes,  he  may  make  attorney  in  a 
-court-baron,  or  other  courts;  and  may  make 
attorney  for  suit  personal  at  the  hundred  or 
-other  court- baron;  but  for  suit  real  at  the  leet,  or 
4it  the  sheriff's  torn,  he  cannot  do  it  by  attorney, 
but  be  ought  to  do  the  same  in  proper  person. 
But  it  seemeth  that  the  kincr  by  his  preroga- 
tive, and  before  the  statutes,  might  give  war- 
rant unto  a  man  to  make  attorney  in  everv 
.action  or  suit,  .  .  .  and  that  he  may  direct  his 
writs  or  letters  unto  the  Judges  of  courts,  com- 
nnnding  them  to  admit  and  receive  such  per- 
sons by  their  attorney,  and  that  the  judges  are 
bound  to  do  the  same.  .  .  .  And  if  tenant  for 
life  be  impleaded  in  a  praecipe  quod  reddat,  be 
In  the  reversion  may  prav  to  be  received  to  de- 
fend bis  right  upon  the  default  of  the  tenant, 
-or  upon  his  faiDt  pleading,  and  there  he  cannot 
pray  to  be  received  by  his  attorney.  But  if  he 
bring  a  writ  unto  the  justices  out  of  the  chan- 
^eery,  testifying  that  he  bath  made  attornev 
there,  and  rehearse  the  cause  whereof,  that  is 
to  say,  because  he  is  sick,  or  other  reasonable 
•cause,  and  commandin»r  them  to  receive  such 
person  by  attorney  for  him  in  the  reversion, 
the  court  oueht  and  is  bound  to  receive  him 
by  bis  attorney.  .  .  .  And  the  king,  by  his 
letters- patent,  may  license  a  man  to  make  a 
general  attorney  *tn  omnibus  plaeitis  moiis  and 
vunendis,  and  %n  quHmeeunque  eur'  and  by  his 
letters- patent  he  may  express  who  shall  be  at 
toroey,  etc.,  or  may  grant  to  make  attorney 
whom  or  who  he  wiU.  .  .  .  And  the  king,  by 
his  writ,  may  send  to  any  person  to  receive  at- 
torney for  another,  such  person  generally  as 
the  other  will  name,  or  such  persons  specially, 
:and  that  ma^  be  as  well  for  the  demandant  or 
plaintiff  as  fx)r  the  defendant  or  tenant.  And 
the  king  may  give  authority  unto  one  person 
to  receive  attorney  for  another  in  all  pleas,  and 
in  all  courts  for  two  or  three  years.  And  the 
king  may  grant  a  dedimne  poUetatem  to  re- 
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I  oeive  attorney  for  another,  for  a  special  cauae 
recited  in  the  writ,  because  he  ia  laneuishing 
or  lame,  or  decrepit,  etc.,  or  such  other  like 
special  cause.  Or  he  may  grant  a  dedimu$ 
pote^tatem,  in  the  generality  to  receive  attorney 
for  another  io  all  pleas,  without  expressing 
any  cause  in  certain  wherefore  he  doth  so. 
And  also  it  appeareth  by  the  register  that  the 
king,  bv  his  letters-patent,  may  grant  unto  the 
prior  of  St.  John's  of  Jerusalem  that  he  may 
make  two  of  his  friars,  and  name  them,  etc., 
in  his  place,  which  is  in  the  place  of  a  proctor; 
that  the  two  friars  shall  make  attorney  for  the 
prior  in  every  action  which  is  pendant,  or  to 
be  brought  against  him  In  any  court,  etc.,  and 
for  to  challenge  bis  lit)erties,  and  for  to  defend 
them.  And  also  the  kin^,  by  his  letters- patent, 
may  grant  unto  an  abbot  .  .  .  that  he  may 
make  a  general  attorney  for  all  pleas,  and  in 
all  courts;  and  the  said  abbot  may  remove 
him  and  put  others  in  his  room  as  often  as  it 
shall  seem  good  and  needful  for  him  so  to  do. 
Ami  so  by  this  it  doth  appear  that  the  king 
may  ^rant  unto  all  his  subjects  to  make  attor- 
neys in  the  same  manner,  without  putting  or 
showing  any  cause  in  the  letters- patent.  And 
it  appeal eth  by  the  register  that  the  king  may 
mnt  the  same  as  well  by  letters-patent  under 
bis  privy  seal  as  by  letters-patent  under  bis 
great  seal.  And  when  the  king  makes  a  gen- 
eral grant  unto  an  abbot,  or  unto  any  other, 
to  make  such  seneral  attorneys,  then  it  seems 
the  abbot  shall  come  into  the  chancery,  or 
shall  send  his  deed  under  bis  seal  unto  the 
chancellor,  witnessiner  that  he  hath  made  rach 
and  such  persons  his  attorneys,  etc.  And 
thereupon  the  chancellor  shall  make  letters- 
patent  unto  the  abbot,  testifying  that  he  bath 
made  such  and  such  persons  his  attorneys  in 
all  pleas  and  courts;  and  upon  these  letters- 
patent,  showed  unto  the  court,  the  judge 
ought  to  admit  and  receive  those  persons  for 
attorneys  for  the  party,  and  these  letters- patent 
shall  be  entered  upon  record  in  the  chancery 
And  the  king  may  send  his  writ  unto  the  jiu- 
tices  of  the  common  pleas,  or  unto  the  justices 
in  eyre,  or  other  justices  whatsoever,  testify- 
ing that  such  a  one  hath  made  his  general  at- 
torney In  all  pleas  and  quarrels  moved  against 
him  or  by  him,  and  also  to  challenge  his  fran- 
chises or  to  defend  his  franchises,  commanding 
the  justices  by  the  writ  that  they  receive  him 
for  attorney,  etc  There  is  another  writ,  also, 
in  the  register,  that  the  king,  by  bis  writ,  shall 
command  bis  ]usti<'es  in  eyre  that  they  admit 
and  receive  the  claim  of  such  a  one  to  certain 
liberties,  which  he  shall  make  and  claim  before 
them  by  bis  attorney,  because  himself  cannot 
be  personally  before  them  at  the  day.  There 
is  another  form  of  writ  to  the  justices,  that 
they  admit  such  a  one  by  his  attorney,  whom 
the  said  party  shall  make  his  attorney  by  let- 
ters-patent under  his  seal.  And  a  man  may 
make  his  attorney  before  the  justices  without 
making  an  attorney  in  chancery,  or  without 
suing  any  writ  unto  the  justices,  commanding 
iliem  to  admit  any  attorney  for  the  party  plain- 
tiff or  defendant,  as  the  common  course  ia  at 
this  day  for  an  attorney  for  every  party  to  ap- 
pear in  every  manner  of  action  that  they  can 
appear  by  attorney,  and  put  in  their  warranto 
without  any  such  writs,  if  not  that  they  be  in 
writs  of  entry  in  the  post,  or  writ  which  Is  by 
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ootId  between  the  parties,  or  a  writ  of  right. 
Then  the  Justices,  in  discretion,  do  not  admit 
any  man  to  appear  an  attorney  for  the  party 
defendant  unless  the  defendaotdo,  before  some 
Justice,  confess  him  to  be  his  attorney,  and 
that  the  Justices  do  record  the  warrant,  or 
otherwise,  that  he  bring  a  writ  out  of  the 
chancery  testifying  that  he  hath  there  made 
attorney,  commanding  them  for  to  receive  bim 
for  his  attorney.  But  there  are  divers  rases  in 
which  the  Justices  will  not  admit  the  defendant 
by  attorney;  as,  if  he  came  in  by  eepi  eorpuB, 
they  will  not  admit  him  by  attorney,  ilntil  he 
hath  pleaded  some  plea,  aod  then,  in  discretion, 
they  use  to  suffer  the  defendant  lo  make  attor- 
ney. .  .  .  And  a  man  shall  not  make  an  at- 
tomev  against  the  king  in  any  action  sued  by 
the  King.  Upon  a  renooM  returned  by  the 
sheriff,  and  an  attachment  awarded  upon  it 
against  him,  the  defendant  shall  not  make  at- 
torney, but,  upon  his  appearance,  shall, be 
presently  committed  unto  the  Fleet  But  if 
the  king  send  a  privy  seal  unto  them,  com- 
manding them  that  they  admit  attorney  for 
him,  the  court  ought  to  receive  the  attorney 
without  appearance  in  proper  person.  ...  In 
a  prmmunire  the  defendant  shall  not  make  at- 
torney without  a  special  writ  directed  to  the 
justices.  After  a  capias  ad  comjmtandum 
awarded,  the  defendant  shall  not  make  attor- 
ney. .  .  .  He  who  pleads  misnomer  shall  not 
make  attorney.  ...  A  feme  covert  may  be 
attorney  for  her  husband.  .  .  .  And  see  in  the 
register  .  .  .  writs  directed  unto  the  bailiffs 
of  bund,  to  receive  and  admit  such  persons  by 
attorney  in  court,  which  the  party  will  make 
under  his  seal,  or  otherwise;  and  also  writs  of 
dedimvB  potestaiem  to  remove  attorneys  made, 
and  to  put  others  in  their  places.  .  .  .  And  if 
a  man  make  attorney  in  chancery  to  answer 
and  defend  in  other  courts,  he  may  come  in 
chancery,  and  remove  him,  and  make  others 
his  attorneys;  and  thereupon  he  shall  have  a 
writ  unio  the  Justices  of  the  court  where  the 
attorney  is.  testifying  that  be  hath  removed 
him,  and  made  another  his  attorney,  com- 
manding them  for  to  receive  him,  etc.  There 
is  ...  in  the  register  ...  a  writ  directed 
unto  the  Justices  to  receive  an  attorney  for  a 
woman  who  prayed  to  be  received  for  the  de- 
fault of  her  husband.  .  .  .  There  is  another 
writ  in  the  tegister  directed  unlo  the  Justices 
for  him  in  reversion,  where  tenant  for  life  is 
impleaded,  commanding  them  for  to  admit 
attorney  for  him  in  the  reversion,  if  the  tenant 
for  life  make  default,  as  he  conceived  he  will, 
.  .  .  because  that  he  in  the  reversion  hath 
such  an  infirmity  that  he  cannot  pray  to  be 
received  in  proper  person.  And  the  like  writ 
for  a  feme  covert,  who  hath  a  reversion,  and 
the  tenant  for  life  is  impleaded,  and  she  con- 
oeiveth  that  her  husband  will  not  pray  to  be 
received,  etc.  But  in  the  writ  it  shall  be  men- 
tioned that  the  feme  is  decrepit,  or  hath  some 
other  infirmity,  that  she  cannot  convenientlv 
come  to  be  received  In  proper  person.  ...  If 
a  man  be  attorney  for  another  in  a  plea  real, 
.  .  .  and  afterwards,  by  covin  between  the  at- 
torney and  the  demandant,  the  attorney  makes 
default  for  which  the  land  is  lost,  the  tenant 
who  lost  the  land  shall  have  a  writ  of  deceit 
agamst  the  attomev.  ...  An  attorney  shall 
have  an  action  of  debt  against  his  client  for 
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money  which  he  hath  paid  unto  any  person  for 
his  client,  for  costs  of  suit,  or  unto  his  counsel, 
etc."    Pitzh.  Nat  Brev.  25-27,  96. 121. 

"The  first  colonists  of  New  England  were 
fishermen  and  farmers.  Their  leaders  were- 
clergymen,  and.  though  they  brought  with 
them  a  general  idea  of  English  law  and  Eoglish 
liberty,  the  registers  of  writs  were  sealed  books 
to  them,  as  much  as  they  are  to  us  at  this  day. 
Instead  of  attempting  to  follow  the  forms  of 
the  register,  they  devised  processes  of  their 
own.  The  recital  of  sonie  of  them  will  show 
that  no  reverence  for  any  ancient  forms  ex- 
isted among  the  courts  here.  .  .  .  Judgments 
by  default  for  want  of  any  appearance  after 
due  service  of  a  single  proper  process  was  an 
original  invention  of  New  England,  and  has 
existed  here  since  a  very  early  date  after  the 
first  settlement  of  the  country.  .  .  .  We  art 
not  aware  of  any  objection  to  this  ancient  New 
England  usage.  .  .  .  The  foundation  of  the 
English  common  law,  with  its  infinite  niceties, 
was  nothing  more  than  usage,  and  usage  here 
holds  as  high  a  place  in  our  esteem  as  usage 
there.  Indeed,  we  regard  the  ignorance  of 
the  first  colonists  of  the  technicalities  of  the 
common  law  as  one  of  the  most  fortunate 
things  in  the  history  of  the  law,  since,  while 
the  substance  of  the  common  law  was  pre-  . 
served,  we  happily  lost  a  great  mass  of  an- 
tiquated and  useless  rubbish,  and  gained  in  its 
stead  a  course  of  practice  of  admirable  $dm- 
plicity,  and  one  which  seems  to  us  far  better 
than  the  most  improved  codes  of  practioe- 
which  have  been  recently  introduced  else- 
where." Boston,  a  AM.  K  Co.  v.  8taU,  & 
N.  H.  216,  280,  281. 

The  extracts  from  Fitzherbert,  Nature  Bre- 
vium,  relating  to  the  exercise  of  royal  prerog- 
ative before  the  statutes  allowed  appearance  by 
attorney,  present  a  sample  of  what  has  been 
lost.  No  prerogative  or  statute  was  ever  neces- 
sary in  this  state  to  enable  litigants  to  appear 
by  their  agents.  The  law  regulating  the  ad- 
naission  of  attorneys  is  a  part  of  the  law  of 
procedure,  and  our*  common  law  allows  such 
procedure  as  justice  and  convenience  require. 
Boody  V.  Watson,  64  N.  H.  162,  171-178,  178. 
179.  Justice  requires  that  a  party  should  be 
permitted  to  conduct  his  cause  in  person  (sub- 
ject to  reasonable  requirements  of  propriety), 
or  by  any  agent  of  good  character,  nnd  that 
the  test  of  the  agent's  character  should  not  be 
so  rigorously  applied  as  to  imperil  the  consti- 
tutional right  to  a  fair  trhil.  But  no  one  should 
commonly  practice  as  an  attorney  without  the 
mental  and  moral  qualifications  adequate  for  a 
business  in  which  the  administration  of  justice 
is  deeply  concerned,  and  in  which  his  unfitness 
would  naturally  bring  serious  disaster  upon 
his  employers  and  himself.  These  rules  of 
our  common  law  of  procedure  have  been  af- 
firmed  by  the  legislature.  Gen.  Laws,  chap. 
218,  pg  1,  2.  As  a  mass  of  details,  the  English, 
law  on  the  subject,  being  inapplicable  to  our 
situation  and  circumstances,  is  not  in  force  ia 
this  state;  and,  if  no  relevant  and  decisive 
general  principle  of  that  law  has  been  aciopied 
here,  this  case  must  be  determined  by  the  com- 
mon law  that  grows  out  of  American  condi- 
tions. Concord  Mfg.  Co.  v.  Rohfnson,  66  N. 
H.  1.  6,  7,  18  L.  R  A.  679:  Skite  v.  ^frmi^fr^ 
66  N.  H.  89,  72,  78,  18  L.  R.  A.  646. 
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In  (Hive  t  Ingram,  S  Strange,  1114,  "two 
<point8  were  made:  (t)  Whether  a  woman  was 
-capable  of  being  chosen  sexton  [of  a  parish]; 
md  (2)  whether  women  could  vote  in  the  elec- 
tion. As  to  the  first,  the  court  seemed  to  have 
no  difficulty,  .  .  .  nor  did  I  think  proper  to 
argue  it,  th<  re  having  been  many  cases  where 
offices  of  greater  oonseqaenoe  have  been  held 
by  women,  and  there  being  many  women 
sextons  now  in  London.  .  •  As  to  the  sec- 
ond point.  4  Co.  Inst  6.  was  cited  to  show 
women  could  not  vote  for  members  of  parlia- 
ment or  coroners.  .  .  .  Buttheoonrt,  notwith- 
standing, held  that  this  bein^  an  office  that  did 
not  concern  the  public,  or  the  care  and  inspec- 
tion of  the  morals  of  the  parishioners,  there  was 
no  reason  to  exclude  women  who  paid  rates 
^rom  the  pri?ilege  of  voting.  They  observed, 
bere  was  no  usage  of  excluding  them  stated, 
^hich  perhaps  might  have  altered  the  case." 
"I  am  clearly  of  opinion,"  said  Lee»  Ch.  J., 
delivering  the  Judgment  of  the  court,  "that  a 
woman  may  oe  sexton  of  a  parish.  Women 
have  held  much  higher  offices,  and,  indeed, 
almost  all  the  offices  of  the  kingdom,  as  queen, 
marshal,  grest  chamberlain,  croat  constable, 
•ohampion  of  Eoeland,  commissioner  of  sewers, 
keeper  of  a  prison,  and  returning  officer  for 
members  of  parliament.  (2;  As  to  the  second 
point,  it  would  be  strange  if  a  woman  may 
herself  fill  the  office,  and  yet  should  be  dis- 
qualified to  vote  for  it  The  election  of  mem- 
bers of  parliament  and  of  coroners  stands  on 
special  grounds.  No  woman  has  ever  sat  in 
parliament,  or  voted  for  members  of  parlia- 
ment,  and  we  must  persume  that  when  the 
franchise  was  first  created  it  was  confined  to  the 
male  sex.  There  was  no  reason  for  such  a  re- 
striction respecting  the  office  of  sexton,  whose 
-duties  do  not  concern  the  moials  of  the  living, 
but  the  interment  of  the  dead."  8  Campbell, 
-Ch.  Just.  68. 

In  1787  a  woman  and  two  men,  being  the 
only  householders  of  "the  township  of  the 
monasterv  of  Ronton  Abbey."  "an  extra  par- 
ochial place,"  were  appointed  overseers  of 
the  poor.  Kinff  v.  «i/M«,  2  T.  R  89ft,  406. 
''We  think,"  says  Ashurst,  c/.,  delivering  the 
opinion  of  the  court,  "that  the  circumstances 
of  one  of  the  persons  appointed  being  a  woman 
•does  not  vitiate  the  appointment.  The  only 
qualification  reouired  by  48  Elizabeth  is  that 
they  shall  be  suostantial  householders.  It  has 
no  reference  to  sex.  The  only  question,  then 
is  whether  there  is  anything  in  the  nature  of 
the  office  that  should  make  women  incompe- 
tent, and  we  think  there  is  not.  There  are 
many  instances  where,  in  offices  of  a  higher 
nature,  they  are  held  not  to  be  disqualified,  as 
in  the  case  of  the  office  of  high  cbamberlriin, 
high  constable,  and  marshal,  and  that  of  a 
common  constable,  which  is  both  an  office  of 
trust,  and  likewise,  In  a  degree,  Judicial.  So 
in  the  ca.«e  of  the  office  of  sexton.  As  to  the 
-case  in  Viner's  Abridgment,  title  Poor,  415  {Rex 
V.  Moor),  that  is  no  conclusive  authority.  It 
is  to  be  collected  from  the  case  that  there  were 
other  persons  in  the  parish  proper  to  serve: 
and,  if  so,  the  court  held  that  the  Justices  had 
not  acted  improperly  in  refusing  to  approve  of 
s  woman.  Where  there  are  a  sufficient  num 
ber  of  men  qualified  to  aerve  the  office,  they 
are  certainly  more  proper,  bat  that  U  not  the 
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case  hen;  and  therefore,  if  there  is  no  aheoluta 
incapacity,  it  is  proper  in  this  instance,  from 
the  necessity  of  the  case.  And  there  is  no 
danger  of  making  it  a  general  practice,  for,  aa 
the  Justices  are  invested  wiih  a  discretionary 
power  of  approbation,  it  is  not  likely  thaf  they 
will  approve  of  such  an  appointment  when 
there  are  other  proper  objects." 

In  Nearle  v.  Oreenbank,  1  Yea.  8r.  208,  8 
Atk.  695,  a  testator  had  devised  realty  to  trus- 
tees to  the  use  of  his  daughter,  a  married 
minor,  during  her  life,  with  power,  "notwith- 
standing her  coverture,"  to  dispose  of  it  as  she 
should  think  fit;  and,  while  a  minor,  she  made 
a  will,  devisiiig  it  in  pursuance  of  the  power. 
Hardwicke,  jSl.  Ch.,  holding  that  the  |x>wer 
was  not  executed,  said:  '  'There  are  some  kind 
of  powers  an  infant  may  execute,  as  where  he 
is  a  mere  instrumentor  conduit  pipe,  where  no 
prudence  or  discretion  is  required,  or  where 
his  right  is  not  affected.  1  Co.  Inst.  52a. 
'Few  persons  are  disabled  to  be  private  at- 
torneys to  deliver  seisin;  for  monks,  infants, 
feme  coverts,  etc.,  mav  be  attorneys.'  As  this 
opinion  of  Lord  Coke  is  delivered,  it  seems  at 
first  as  if  he  meant  only  to  deliver  seisin, 
which  is  merely  a  ministerial  act:  although 
the  latter  words  are  general.  Tet  he  himself 
(1  Co.  Inst.  128a)  savs  that  an  infant  cannot  be 
an  attorney.  It  is  therefore  pretty  much  un* 
determined  how  far  infants  can  be  attorneys, 
unless  to  deliver  seisin  or  such  a  ministerial 
act.  But  that  is  different  from  these  kind  of 
powers.  ...  It  is  said  that  a  feme  covert  may 
execute  a  power,  which  was  so  determined  in 
Nieh  V.  Beavmont,  6  Bro.  P.  C.  152,  upon  the 
execution  of  a  power  created  before  she  was 
covert,  and  so  in  acaset)efore  Lord  King.  So 
a  power  to  a  feme  covert  to  make  leases  is 
good.  ...  I  Uke  it  in  law  that  the  disabil- 
ity of  an  infant  with  respect  to  the  real  es^tate 
is  more  favored,  and  a  stronger  disability, 
than  that  of  feme  coverts.  In  Hob.  95.  there 
are  some  canes  put,  and  there  Ib  a  marginal 
note  very  material.  And  here  I  will  take  no- 
tice that  the  notes  in  Hobart  are  allowed  to  be 
his  own.  The  note  is  this:  'Coverture  was 
not  at  common  law  so  far  protected  as  infancy, 
and  some  other  disabilities,  as  non  sane  mem- 
ory, etc.,' the  ground  of  the  disability  being 
not  from  want  of  Judgment,  but  from  being 
under  the  power  of  her  husband, — she  having 
as  much  Judgment  as  if  discoverL  .  •  .  The 
disability  of  an  infant  arises  from  want  of 
Judgment." 

"A  grant  of  an  office  requiring  skill,  to  an 
infant  to  be  exercised  tAprtsi^n^t,  isvoid.  .  . 
.  Offices  merely  ministerial,  which  do  not  re- 
quire particular  skill  and  knowledge,  and  ex- 
ercisable by  deputy,  may  be  granted  to  any 
person,  and  even  to  women.  Thus,  a  women 
may  have  the  office  of  the  custody  of  a  castle. 
And  Lord  Coke  [4  Inst.  8,  11]  menrions  an 
instance  of  a  woman's  having  the  office  of 
forester  in  fee  simple;  but  he  observes  that 
she  could  not  execute  the  office  herself,  but 
was  obliged  to  appoint  a  deputy,  during  the 
eyre,  who  should  be  sworn,"  The  Karl  of 
Hereford  held  manors  of  the  king  '*by  the 
service  of  being  constable  of  England,  and  had 
issue,— two  daughters.  Upon  a  question  how 
the  daughters.  Mfore  marriage,  could  exercise 
the  office,  it  was  resolved  that  they  might  mako 
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tbeir  rafflclent  deputy  to  do  it  for  tbem,  and 
after  marriage  the  iiusband  of  the  eldest  might 
do  it  alooe.  .  .  .  The  following  quesiioo  was 

gut  to  the  Judges:  'The  late  Duke  of  Aucaster 
aving  dira  seised  of  the  office  of  great  cham- 
berlain of  England,  leaving*  two  sisters,  'does 
the  said  office  belong  to  the  eldest  alone,  or  to 
both?  ...  Or  does  it  devolve  upon  the  king 
to  name  a  proper  person  to  execute  the  ottice 
during  the  incapacity  of  the  hcirf  The 
Judges  delivered  their  unanimous  opinion  "that 
the  office  belonged  to  both  sisters;  .  .  .  that 
both  sisters  migbt  execute  it  by  deputy,  to  be 
appolnied  by  them.'  "    8  Cruise,  Dig.  12a-126. 

CMMty,  Hudson,  15Q.  B.  988,  '*wasan  action 
against  the  keeper  of  the  queen's  prison  for  a 
false  return  to  a  habeas  corpus.  On  the  trial, 
before  Pollock,  C7.  B,,  ,  .  .  the  plaiotiff,  who 
was  in  custody,  did  not  appear  by  either  coun- 
sel or  attorney,  or  in  person;  but  his  wife  ap- 
peared, and  proposed  to  conduct  the  cause  on 
his  behalf.  The  lord  chief  baron,  after  con- 
ference with  Erie,  J.,  refused  to  permit  this; 
and  the  plaintiff  was  nonsuited.  .  .  .  The 
plaintilT,  in  person,  now  moved  that  the  non- 
suit m  ish  the  set  aside.  . . .  LordCtLm^be}\,Ch. 
J,  'We  cannot  say  that  the  lord  chief  baron 
was  wrong  in  refusing  to  hear  the  wife  of  the 
plaintiff,  as  an  advocate.  The  nonsuit  was 
regular.  The  plaintiff  was  called,  and  ap 
peared  neither  by  counsel  or  attorney,  nor  in 
person,  but  his  wife  claimed  to  appear  for  him. 
The  question,  therefore  is  whether,  as  of  right, 
the  wife  of  a  party  may  insist  on  appearing  on 
his  behalf  in  a  civil  cause.  There  is  no  such 
rule  in  a  civil  suit.  The  first  day  I  sat  here, 
Mrs.  Gobbet t  desired  to  make  a  motion  on  be- 
half of  her  husband  for  a  habeas  corpus;  and 
I  heard  her  without  the  smallest  scruple,  as 
my  illustrious  predecessor.  Hale,  heard  the 
wife  of  John  Bunyan.  2  Campbell,  Ch.  Just. 
210-218.  On  each  of  those  occasions  the  lib- 
erty of  the  subject  was  In  question;  and  in  such 
a  case  great  inconvenience  might  arise  from 
refusing  to  hear  the  wife,  or  any  person,  on  be- 
half of  the  party  who  was  under  restraint. 
But  a  proceeding  at  ntsipriusls  very  different. 
There  can  be  no  similar  necesMty  -there  for 
the  wife's  appearance  as  counsel  to  conduct 
the  cause  for  her  husband.  There  would  ai 
least  be  opportunitv  for  applying  to  a  gentle 
man  of  the  bar,  and  we  know  that  on  such  an 
occasion  any  member  of  the  bar  would  come 
forward  without  any  Jtonorarium,  and  see  Jus 
ticedone.  And  this  would  be  much  better 
than  that  the  wife  of  a  party  should  come  in 
to  court  to  wrangle  at  nisi  print,  and  engage 
in  scenes  inconsistent  with  the  character  of  her 
sex.  I  think  the  lord  chief  baron  and  my 
Brother  Erie  did  right,'  Coleridge,  .  .  . 
Wightraan,  and  Erie,  JJ.,  concurred.  Rule 
refiipcd." 

"The  real  question  ...  is  whether  an  in- 
fant  is  by  law  capable  of  discharging  the  duties 
of  a  deputy  of  the  sheriff  specially  deputed  to 
serve  and  return  a  particular  writ  of  attach 
ment.  .  .  .  It  seems  always  to  have  been  held 
that  an  infant  could  not  be  a  Juror.  ...  So  he 
could  not  be  an  attorney  of  a  court,  ...  nor 
administrator  of  an  estate,  .  .  .  nor  could  he 
act  as  an  executor  until  he  arrived  at  the  age 
of  seventeen  years.  ...  An  infant  could  not 
execute  the  office  of  a  Judge,"  nor  "hold  the 
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office  of  clerk  of  a  court,  where  ft  was  part  of' 
the  duty  of  the  office  to  receive  the  money  c^ 
the  suitors.  .  .  .  But,  not  withstanding  tbea» 
disabilities,  there  are  many  things  which  cai^ 
be  legally  done  by  an  infant  .  .  .  Females  at 
the  age  of  twelve,  and  maJea  of  the  age  of  four- 
teen years,  may  dispose  of  personal  property 
by  will.  ...  It  baa  long  been  settled  that  in- 
fants were  capable  of  holding  certain  minis- 
terial offices.  .  .  .  Upon  a  thorough  examina^ 
tion  of  the  adjudged  cases,  ...  we  are  satis- 
fied that  the  principle  they  establish  is  that 
some  offices  can,  and  some  cannot,  be  held  by 
infants.    Offices  where  Judgment  and  discre- 
tion and  experience  are  essentially  necessary 
.  .  .  are  not  to  be  intrusted  in  the  bands  of  in- 
fants.   But  ihe^  may  bold  offices  which  are- 
merely  ministerial,  and  which  require  nothing- 
more  than  skill  and  dih'gence.  .  .  .  The  serv- 
ice and  return"  of  the  writ  "seem  ...  to  be- 
as  merely  ministerial    [Mechem,    Pub.   Off. 
^§  657-659]  as  any  that  can  be  conceived."' 
Moore  Y.  Orares,  8  N.  H.  408,  410-412.     The^ 
liability  of  the  sheriff  was  held  to  be  ample 
protection  for  all  who  might  be  injured  by  the 
acts  of  negligence  of  the  special  deputy. 

The  appointment  or  election  of  a  person  to- 
a  public  position,  the  payment  of  bis  wages  by 
taxation,  and  the  importance  of  his  work,  are 
not  conclusive  proof  that  his  public  duty  is.  in 
the  ordinary  sense,  a  public  office.  A  teacher 
of  a  public  school,  who  is  selected  bv  the- 
school  board,  but  is  not  an  officer  {fAinder  v. 
Seavrr,  82  Vt  122,  76  Am.  Dec.  156),  is  paid 
by  the  district  A  register  of  deeds,  who  is  an 
officer,  is  paid,  like  a  physician  or  attorney,  by 
individuals  who  happen  to  need  his  services. 
"As  morality  and  piety  .  .  .  will  give  the  best 
and  greatest  security  to  government,"  the  leg- 
TRlatureisemooweren  to  authorize  "the  «*»veral 
towns,  parishes,  bodies  corporate  or  religioui 
siocieties  ...  to  make  adequate  pnivtsion 
.  .  .  for  the  pnrinoH  <»nd  rr»«'*»*'»»»«»»>'*"  '^^  r».tK. 
lie  •  .  •  teachers  of  piety,  religion,  and  moral- 
ity.     PrOVIUcU    .    .    .    lUal    lu^    ocvctu.     ti/%ia9, 

parishes,  bodies  corporate,  or  religious  societies 
shall  .  .  .  have  the  exclusive  right  of  elect- 
ing their  own  public  teachers,  and  of  con- 
tracting with  them  for  their  support  and  main* 
tenance."  Bill  of  RighUt,  art.  6.  This  is  the 
substance  of  the  Act  of  1*314.  which  was  an 
enactment  of  previous  custom.  Hale  v.  £^ 
fVftt,  58  N.  H.  130.  281.  16  Am.  Rep.  82. 
From  an  early  day  in  the  history  of  the  prov- 
ince, until  1819,  the  town  minister  was  chosen 
by  the  majority  of  voters  in  town  meeting, 
tiis  salary  was  paid  from  the  town  trensury. 
His  empioyment  as  teacher,  in  a  meeting- 
house built  and  controlled  by  the  town  for 
public  use,  was  public.  In  a  certain  sense  it 
was  official,  like  that  of  a  teacher  of  a  public 
school.  But  it  was  nonofficial  in  such  a  sense 
that  women  could  legally  be  called  to  it.  In 
I  be  exercise  of  their  parochial  right  of  e1ec^ 
ing  ministers,  towns  were  as  unrestricte<l  as 
voluntarv  religious  societies  are  now.  If 
women  bad  never  been  tpach(*rs  of  public 
schools,  they  could  be  employed  as  such,  not- 
withstanding the  usa^e.  and  without  an  alter- 
eration  of  the  law,  because  that  public  em- 
ployment has  not  been  understood  to  be  an 
office.  Not  being  an  office,  in  the  ordinary 
sense,  it  la  open  to  women  at  common  law^ 
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whatever  the  umj^e  may  have  been.  "  The 
lelation  that  aubsists  beiweeo  a  mioister  aod 
the  town  [by  wbicb  be  is  elected]  is  civil. 
That  wbicb  subsists  between  a  minister  aod 
tbe  cburcb  Isi  spiritual."  "  Public  teachers  of 
reliirion  and  morality,  chosen  by  a  "  town/ 'are, 
to  every  purpose,  civil  oflSoers  of  tbe  state,— as 
much  80  as  schoolmasters  aod  magistrates." 
Jituzif  V.  WUkinB,  Smitti  (N.  H.)  1,  14.  In 
each  a  connection,  no  distinction  being  msde 
between  public  office  and  other  public  employ- 
ment, "civil  officers  of  tbe  state"  means  per- 
■ODS  in  tbe  civil  service  of  the  state. 

Great  numbers  of  persons,  male  and  female, 
who  are  not  regarded  as  public  officers,  are 
employed  by  the  public,  and  selected  and 
paid  bv  public  autboritv.  In  tbe  civil  ser- 
vice, the  classification  is  not  as  distinct  as 
amonj^  privates  and  commissioned  and  non- 
commissioned officers,  and  tbe  location  of  tbe 
official  line,  at  some  points,  may  be  a  subject 
of  contrnversv.  In  some  instances  a  test 
may  be  found  in  tbat  universal  understand  in. i; 
which  is  (be  sanction  and  source  of  mucb 
common  law.  107  Mass.  604;  Bharswood, 
Law  Lectures,  196,  199.  Wbile  a  removal  of 
common  law  disability  by  legislation  was  nec- 
essary to  enable  women  to  be  members  of 
school  boards  (Gen.  Laws,  chap.  87,  §  10; 
Laws  1879,  chap.  57,  $  19),  no  statute  was  re- 
quired to  authorize  their  election  as  public 
teachers.  "  Although  an  ortlce  is  an  employ- 
ment, it  does  not  follow  that  every  employ- 
ment is  an  office.  A  man  may  certainly  be 
emploved  under  a  contract,  express  or  implied, 
to  perform  a  service,  without  becoming  an  of- 
ficer." United  States  v.  Mavriee,  2  Brock.  96. 
Fed.  Cas.  No.  15,747.  ."  A  public  office  .  .  . 
is  never  con  f«rre<l  by  contract.  .  .  .  Where, 
therefore,  tbe  authority  in  question  was  con- 
ferred by  a  contiact,  it  must  be  regarded  as  an 
employment,  and  not  as  a  public  office" 
MecheiD,  Pub.  OEf.  §  5.  Ministers  elected  by 
towns  were  considered  a  class  of  tracbers  em- 
ployed by  contract.  In  this  and  other  cases, 
the  making  of  contracts  by  voters  in  town 
meeting  was  an  exercise  of  governmental  pow- 
er. "A  government  office  is  different  from  a 
governmen t  con  t  ract. "  United  S(a  tes  v  Bart- 
wOl,  78  U.  8.  6  Wall.  385.  898,  18  L.  ed.  8510, 
881.  A  contractor  for  carrying  the  mail  is 
not  an  officer  of  the  government,  nor  is  tbe 
employment  an  office.  WJiitehouae  v.  Lavg- 
don,  10  N.  H.  881. 

Under  a  constitutional  provision  that  no  sen- 
ator or  representative  should,  during  tbe  term 
for  which  be  was  elected,  "be  appointed  to 
any  civil  office  of  profit, "  under  the  state, 
which  bad  been  created  during  such  term,  tbe 
iustices  were  of  opmion  tbat  **  every  'office,' 
in  tbe  constitutional  meaning  of  tbe  term,  im 
plies  an  authority  to  exercise  some  portion  of 
tbe  sovereign  power,  either  in  makinir,  execut- 
ing, or  administering  tbe  laws,"  and  tbat  an 
agent  appointed  by  tbe  governor,  under  a  leg 
islative  resolution,  for  tbe  pres<*rvalion  of 
tiinl)er  on  the  public  lands,  and  for  other 
purposes,  would  not  hold  such  an  office,  and 
need  not  take  the  oaih  req«iired  by  tbe  consti 
tntion  of  persons  elected  or  appointed  to  "of 
flee  undir  this  state."  8  Greenl.  481,  48H; 
United  Nates  v.  Hatc?i,  1  PInney,  182.  In  dis- 
persing a  mob  or  suppressing  an  insurrection, 
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sovereign  power  may  be  exercised  by  the  rank 
and  file,  aa  well  as  by  tbe  governor,  president, 
or  other  commander  in  chief.  In  making  a 
lawful  arrest,  tbe  sheriff  exercises  tbe  same 
power;  and  a  woman  giving  him  neceHsary  as- 
sistance, though  not  an  officer,  is  not  a  tres- 
passer.  Eex  v.  Pinney,  5  Car.  &  P.  260,  261,. 
noU;  Phillips  v.  Eyre^  L.  R.  6  Q.  B.  15.  In 
executing  the  laws,  the  sovereign  power  em- 
ploys many  officers  and  many  agents  and 
workmen  who  are  not  officers.  Mechem,  Pub. 
Oflf.  cc.  1,  2;  Paine,  Elect.  S§126,  127. 

A  selectman  is  a  public  officer.  State  v. 
Boody,  58  N.  H.  610.  A  representative  in  the 
legislature  is  a  state  officer,  within  the  mean- 
ing of  tbe  Act  of  June  28,  1818.  Sdorrl  v. 
Haines,  2  N.  H.  246.  In  Doyle  v.  Raleigh,  89 
N.  C.  188,  45  Am.  Rep.  677,  tbe  plaintitf  was^ 
elected  an  alderman  of  a  city  while  acting, 
under  an  appointment  from  tbe  treasury  de- 
partment of  tbe  United  States,  at  a  salary  of 
$60  a  month,  as  night  watchman  of  a  post- 
office  building.  Tbe  state  constitution  pro- 
vides tbat  "no  person  who  shall  bold  any 
office  or  place  of  trust  or  profit  under  tbe  United 
States,  or  any  department  thereof  .  .  .  shall 
hold  or  exercise  any  other  office  or  place  of 
trust  or  profit  under  tbe  authority  of  this  slate." 
Art.  14,  §  7.  It  was  held  that  the  plaintirs 
federal  employment  was  not  an  office,  or  place 
of  trust  or  profit.  In  such  a  case  there  might 
be  doubts,  or  a  difference  of  opinion.  A  pub- 
lic service  may  be  an  office  or  place  of  trust 
for  some  purpose,  in  some  sense,  within  the 
meaning  of  one  law,  though  not  an  office  or 
place  of  trust  for  all  purposes,  in  every  sense, 
within  the  meaning  of  other  laws,  and  legis- 
lative intent  may  be  defeated  by  an  invariable 
definition.  In  Ro7oland  v.  New  Fork,  88  N. 
Y.  872,  tbe  question  was  whether  supi^rvisora 
had  authority  to  increase  tbe  plaintiff's  com- 
pensation as  *'nn  attendant  upon  the  supreme 
court"  A  statute  bad  prohibited  their  "cre- 
ating any  new  office,  ...  or  increasing  the 
salaries  of  those  now  in  office  "  It  was  held 
tbat  the  object  of  tbe  law  was  to  limit  ex- 
penses; tbat  it  was  reasonable  to  suppose  "tbe 
legislature  bad  in  mind  ...  all  persons  who, 
under  any  name,  were  tbe  recipients  ot  sala- 
ries from  the  city  treasury;  and  that  in  this  ex- 
tended sense  tbe  words  of  the  act  should  be 
construed." 

"  The  term  *  office"  has  no  leeal  or  technical 
meaning  attached  to  it.  distinct  from  its  ordi 
dinary  acceptations.  An  office  is  a  public 
charge  or  employment;  but,  as  every  employ- 
ment is  not  an  office,  it  is  sometimes  di  ticult 
to  distinguish  between  employments  which 
are,  and  those  which  are  not,  offices.  .  .  . 
'  A  public  officer  is  one  who  has  some  duty  to 
perform  concerning  the  public;  and  he  is  not 
the  less  a  public  oifirer  when  bi^  duty  is  con- 
fined to  narrow  limits  because  it  is  the  duty 
and  the  nature  of  that  duty,  which  makes  him 
a  public  officer,  and  not  the  extent  of  his  au- 
thority.' 7  Bacon,  Abr.  28(i;  Kingy.  Bui-nell, 
Carlh.  479.  . .  .  Where  an  emplojment  or  duty 
is  a  continuing  one,  which  is  defined  by  rules 
prescribed  by  law,  and  not  by  couiroc»,.«ucb 
a  charge  or  employment  is  an  ollioe,  and  the 
person  who  performs  it  is  an  officer.  .  .  . 
The  powers  vested  in  the  government  of  the 
state  of  Mississippi  are  either  legislative,  judi* 
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cfal  or  executfye;  and  these  respective  branches 
of  power  have  been  committed  to  separate  bod- 
ies of  magistracy.  .  .  .  Whether  an  otflce 
hss  been  created  by  the  constitution  itself,  or 
by  statute,  ...  the  iocumbent,  as  a  compo 
sent  member  of  one  of  the  bodies  of  the 
magistracy,  is  vested  with  a  portion  of  the 
power  of  the  government.  .  ,  ,  The  words 
<!ivil  'oftlce  under  the  state'  .  .  .  import 
4m  office  in  which  is  reposed  some  por- 
tion of  the  sovereign  power  of  the  state;  and 
of  necessity  having  some  connection  with  the 
legislative,  judicial,  or  executive  departments 
of  the  government.  .  .  .  The  local  and  limited 
power  and  duties  of  the  levee  commissioner 
oan  have  no  effect  in  determining  the  question 
whether  his  office  is  not  an  office  under  the 
«tate.  A  member  of  the  board  of  county  po- 
lice, or  a  Justice  of  the  peace,  is  as  much  an 
officer  under  the  state  as  the  executive,  the 
heads  of  department,  or  a  member  of  the  ]u- 
<lic1ary.  The  powers  attached  to  the  office  of 
levee  commissioner  evidently  pertain  to  the 
•executive  branch  of  the  government.  Clothed 
with  a  portion  of  the  power  vested  in  that  de- 
partment, the  commissioner,  in  the  discharge 
of  bis  proper  functions,  exercises  as  clearly 
sovereign  power  as  the  governor  or  a  sheriff. ' 
8It£lby  V.  ACcarn,  86  Miss.  278,  28&-290,  292, 
72  Am.  Dec.  169.  The  constitution  provided 
that  "no  senator  or  representative"  should, 
during  his  term,  "be  appointed  to  any  civil 
office  of  profit  under  this  state,"  which  bad 
been  created  during  his  legislative  term.  The 
object  of  the  clause  wap  manifest,  and  the  of- 
fice of  levee  commissioner  was  held  to  be 
within  the  mischief  which  the  prohibition  was 
intended  to  prevent. 

"By  the  Constitution  of  1846  (art  6,  §  P), 
the  judges  of  the  court  of  appeals  and  j«iS- 
tices  01  the  supreme  court  were  prohibited 
from  exercising  'any  power  of  appointment 
to  public  office.*^  .  .  .  The  term 'office' has  a 
very  general  signification,  and  is  defined  to  l)e 
that  function  by  virtue  whereof  a  person  has 
some  employment  in  the  affairs  of  another; 
it  may  be  public  or  private,  or^uasi  public,  as 
exercised  under  public  auihonty,  but  yet  af- 
ficting  only  the  affairs  of  particular  indi- 
viduals. 1'he  presidency  of  a  bank  is  spoken 
of  as  an  office,  and  a  tiustee  of  a  private  trust 
is,  in  ordinary  parlance,  said  to  hold  the  office 
of  trustee;  and  the  term  *  office'  is  applied 
to  an-  executor  or  guardian,  etc.  A  referee, 
for  the  trial  and  deciMon  of  actions  is  an  of- 
ficer exercising  judicial  powers  under  public 
authority.  8o,  receivers  appointed  by  the 
courts,  and  commissioners  for  the  appraisal  of 
damages  for  lands  taken  for  public  use,  are 
officers,  and  strictly  and  technically  exercise 
the  functions  of  an  office.  But  they  are  not 
public  oltlcers,  within  the  inhibition  of  the 
constitution.  .  .  .  They  are  not  called  upon 
to  take  the  constitutional  oath  of  office."  Opin- 
ion of  the  majority  in  lie  Hathaway,  71  N.  Y. 
238,  24.i,  243.  "  The  power  of  courU  of  law 
and  equity  to  appoint  referees  and  receivers .  .  . 
was  a  pan  of  their  acknowledged  authority  and 
juried irtion  prior  to  and  at  the  time  of  the  adop- 
tion of  the  constitution.  They  were  said  to  be  of- 
ficers of  the  court.  .  .  .  The  power  of  the  courts 
to  act  through  official  agencies  of  their  own  ap 
pointment .  .  .  was  incident  to  their  jurisdic- 
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tion,  and  passed  to  the  supreme  eoartaa  apart 
of  the  general  jurisdiction  of  law  and  equity 
conferred  by  section  8,  article  6.  of  the  Om- 
siitutioD.  .  .  .  Assuming,  therefore,  that  re- 
ceivers and  referees  are  public  officers  (a  point 
which  we  do  not  determine),  the  power  of  ap- 
pointment .  .  .  was  continued  in  the  new  su- 
preme court  by  the  .  .  .  constitution."  Opin- 
ion of  the  minority  in  the  same  case,  pages 
252, 258. 

**An  attorney-at  law  is  an  officer  of  the 
court.  The  terms  of  the  oaths  exacted  of 
him  at  his  admission  to  the  bar  prove  him  to 
be  so:  'You  shall  behave  yourself  in  your 
office  of  attorney  within  the  court,  with  all 
due  fidelity  as  well  to  the  court  aa  the 
client.' "  Atutin's  Caie,  5  Rawle,  191,  203, 28 
Am.  Dec.  657.  "  Attorneys  who  have  been 
admitted  to  practice  as  such  are  officers  of  the 
court,  of  whom  the  court  will  take  Judicial 
notice,  and  generally  will  not  require  them  to 
show  their  authority  to  appear;  and  if  ques- 
tioned, the  declaration  of  the  attorney  that  he 
has  such  authority  will  ordinarily  be  sufficient." 
Stevens  v.  Fuller,  55  N.  H.  443;  Thomas  v. 
Steele,  22  Wis.  207,  209.  "The  asTeement 
was  signed  by  the  attorneys  of  record.  They 
were  officers  of  the  court,  and  their  signa tares 
were  judicially  known  to  the  court.'  Strip- 
pelmnnnv.  Clark,  11  Tex.  296,  298.  "The 
office  of  an  attornev  is  quasi  public,  and  his 
conduct  semi  official.  Experts  Walls,  73  Ind. 
95, 106. 

"For  the  better  understanding  in  what  cases 
the  court  may  proceed  in  the  manner  above 
mentioned     (summarily,     by     attachmenil, 

...  I  shall  endeavor  to  show  wbeie  it 
may  so  proceed  against  the  ministers  of  the 
court,  and,  where  against  others.  As  to  the 
first  of  these  points,  I  shall  consider  where  it 
may  so  proceed  a/piinst  sheriffs,  bailiffs  of 
franchises,  and  sheriffs'  bailiffs;  where  aeainst 
attorneys,  and  others  acting  as  such:  where 
against  other  officers.  ...  I  shall  endeavor 
to  show— First,  where  the  court  mav  so  pro- 
ceed against  sheriff. s,  bailiffs  of  franco ises.  and 
sheriffs'  bailiffs,  for  not  executing  a  writ;  sec 
ondly,  where  for  doing  it  oppressively;  thirdly, 
where  for  not  doing  it  effectually;  fourthly, 
where  for  making  a  false  return.  ...  As 
to  the  second  point,  viz.  in  what  caaes  the 
court  may  proceed,  in  the  manner  above  men- 
tioned, against  attorneys,  and  others  aciinj^aa 
such,  1  shall  endeavor  to  show— First,  where 
it  may  so  proceed  against  them  for  appearing 
for  a  person  without  sufficient  authoniy,  sec- 
ondly, where  for  injustice  to  their  dients; 
thirdly,  where  for  ...  dishonest  prac 
tice.  .  .  .  Where  the  court  may  proceed, 
in  the  manner  above  mentioned,  against  other 
of^^cers  of  the  court.  There  bein^  scarce  any- 
thing of  this  kind  to  be  met  with  in  the  books, 
I  shall  only  observe  that  it  seems  clear,  from 
the  general  reason  of  the  law,  which  gives  all 
courts  of  record  a  kind  of  discretionary  power 
in  the  government  of  their  own  olicers,  that 
any  such  court  may  proceed  in  such  manner 
against  any  such  officer,  not  only  for  refusing 
to  execute  its  commands,  or  for  executing 
them  irregularly,  remissly,  or  oppiewively, 
but  also  for  all  kinds  of  oppression  or  injustice 
done  by  them  in  the  execution  of  their 
offices,  or  by  color  of  them.    .    •    •    la  what 
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-caM8  cooDflelon  an  punisbable  io  tbe  maniier 
above  mentioDed.  It  seems  clear,  that  not- 
withstanding they  are  neither  officers  of  any 
court,  nor  inyested  with  aor  judicial  office* 
but  barely  practice  as  oounseior,  yet  inasmuch 
as  they  have  a  special  privilege  to  practice  the 
law,  and  their  misbehavior  tends  to  bring  a 
disgrace  upon  the  law  itself,  they  are  punish- 
able for  any  foulpractice  as  other  ministers  of 
justice  are."  2  Hawk.  P.  0.  chap.  22,  §g  1,  6, 
12.  80. 

"Attorneys  and  solicitors  are  to  be  consid- 
-«red  as  public  officers  and  ministers  of  iosttce. 
Upon  this  ground  it  is  that,  in  courts  both  of 
law  and  equity,  they  have  stated  fees  allowed 
them  for  their  service,  and  are  under  tbe  gov- 
ernment of  the  several  courts  in  relation  to 
their  behavior  to  their  clients.  The  courts  ez- 
•erdse  a  much  larger  authority  over  them,  and 
Interfere  much  more  in  contracts  which  they 
make  with  their  clients,  than  they  do  io  other 
<aLses  .  .  .  Upon  this  ground  it  is  that  if 
an  attorney  accepts  a  retainer  from  his  client, 
and  does  not  appear  for  him,  the  court  will 
compel  him  to  do  it.  .  .  .  Attorneys  and 
.  solii-itoFB,  when  they  have  accepted  retainers 
from  their  clients,  are  bound  to  serve  them  for 
the  stated  fees  which  are  allowed  by  tbe  sev- 
eral courts."  Hardwicke,  Ld.  Ch.  in  Wal- 
fnestey  v.  Booth,  Barnard.  Ch.  478,  479.  "It 
is  because  attorneys  and  solicitors  are  regarded 
as  officers  of  the  court  that  our  courts  have 
l)een  in  tbe  habit  of  granting  relief  against 
them  by  summary  motion;  treating  tbe  act  as 
one  of  official  misconduct  in  an  officer  of  the 
•court,  and  there  to  be  redressed  in  the  sum- 
.mary  manner."  Waters  y.  Whittemore,  22  Barb. 
598.  695. 

Mem'tt  V.  Lambert,  10  Paige,  862,  4  L.  ed. 
1007,  "came  before  tbe  chancellor  upon  an 
appeal  of  J.  Wallis,  one  of  the  solicitors  and 
counselors  of  this  court,  from  an  order  of  the 
Tice-cbancellor,  .  .  .  made  upon  the  ap- 
plication of  Loubat,  who  was  a  purcbaser  pen- 
dente lite  of  part  of  the  property  in  litigation 
in  this  cause.^'  The  suit  was  brought  by  Mer- 
ritt  against  Lambert  for  the  specific  perform- 
ance of  a  contract  to  exchange  lands,  and  tbe 
bill  was  dismissed.  Wallis  was  originally  em- 
ployed by  Lambert  During  the  pendency  of 
the  suit  a  receiver  was  appointed  of  the  rents 
of  Lambert's  land,  which  rents  came  into  the 
hands  of  Wallis  when  the  bill  was  dismissed. 
Loubat  bad  employed  Wallis  to  defend  tbe 
title  to  apart  of  that  land.  After  tbe  bill  was 
dismissed.  Loubat  applied  for  an  order  that 
Wallis  pay  him  his  share  of  the  rents.  Tbe 
vice-chancellor  directed  a  reference  to  a  mas- 
ter to  ascertain  and  report  the  amount  of  the 
rents  of  Loubat's  lot.  received  by  Wallis,  and 
also  to  ascertain  and  report  what  reasonable 
-counsel  fees  should  be  allowed  to  Wallis,  and 
that,  upon  tbe  confirmation  of  tbe  master's  re- 
port, Wallis  should  pav  Loubat  tbe  bsJaoce, 
if  any,  remaining  in  his  bsnds  after  deducting 
taxaole  costs  and  reasonable  counsel  fees. 
Walworth.  Oh.,  affirming  this  order,  said: 
''The  principles  upon  which  the  court  proceeds 
in  cases  of  this  kind  are  stated  ...  by 
/.ord  Hnrdwicke  in  Walme$Uy  v.  Booth,  Bar- 
nard, Ch.  478.  He  there  says  attorneys  and 
solicitors  are  to  be  considered  as  public  officers 
and  ministers  of  Justice.    .    .    .    If  an  attor- 
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ney  ezlorta  more  money  from  his  dientthaa 
the  courts  allow  of,  or  makes  a  contract  with 
his  client  to  have  more  monev,  the  courts  will 
give  relief.  ...  In  England  the  duties  of 
attorney  or  solicitor  and  counsel  are  always 
performed  by  different  persons;  and  of  course 
the  attorney  or  solicitor  cannot  be  permitted 
to  stipulate  for  any  greater  compensation  for 
his  services  than  such  as  are  allowed  by  the 
practice  of  the  court,  or  by  the  tariff  of  fees 
fixed  by  law.  The  same  rule  prevails  here,  so 
far  as  relates  to  the  mere  services  of  an  attor- 
ney or  solicitor.  But  as  most  members  of  the 
profession  practice  in  the  capacity  of  counsel, 
as  well  as  in  that  of  solicitor  or  attorney,  if  the 
client  agrees  with  his  solicitor  or  attorney  to 
perform  tbe  duty  of  counsel  also.  ...  the 
latter,  in  his  character  of  counsel,  may  stipu- 
Iste  for  a  reasonable  reward  for  his  services  as 
such  counsel.  .  .  .  But  he  is  not  permitted, 
either  as  attorney  or  solicitor,  or  as  counsel,  to 
contract  with  his  client  .  .  .  for  a  part  of 
the  demand  or  subject-matter  of  the  litigation^ 
as  a  compensation  for  his  services."  This 
statement  of  the  law  shows  the  ground  of 
CkaneeUcr  Walworth's  previous  decision  in 
BleaklqfB  Case,  6  Paige,  811, 8  L.  ed.  781,  and 
of  bis  opinion,  afterwards  expressed  In  Ray  v. 
Birdeeye,  6  Deoio.  619, 627,  that  "the  attorney 
who  issued  the  execution  was  a  public  officer 
appointed  under  tbe  authority  of  this  sta'e." 
In  Leigh'e  Oaae,  1  Mnnf  .468  (decided  in  1810), 
tbe  question  was  whether  an  attorneyat-law 
was  a  person  "appointed  to  any  office  or  place, 
civil  or  military,  under  this  commonwealth," 
within  section  *8  of  an  act  to  suppress  dueling, 
which  prescribed  a  certain  oath  to  be  taken  by 
every  such  person.  On  bis  motion  to  be  ad- 
mitted to  tbe  bar  of  the  supreme  court  of  ap- 
peals without  takioff  this  oath,  "Mr.  Leigh  in- 
sisted that  the  practice  of  law  was  not  an  office 
or  place  under  the  commonwealth,  within  the 
meaning  of  tbe  act;  that  the  act  intended  pub- 
lic officers  only  and  not  private  ones  of  any 
kind.  I  agree,  said  he,  'it  is  laid  down  gen- 
erally that  attorneysat-law,  in  England,  are, 
in  all  points,  officers  of  the  respective  courts  in 
which  they  are  admitted.  8  Bl.  Com.  26.  But 
their  character  of  officers  of  court  in  England 
is  derived  from  certain  restrictions  they  are  un- 
der, and  privileges  thev  enjov,  in  that  coun- 
try, unknown  in  this.  In  England,  attorneys 
cannot  be  bail  in  civil  cases;  nor  can  attorneys 
at  law  practice  as  solicitor  in  chancery:  nor 
attorneys  in  one  of  the  courts  of  Westminster 
in  any  other;  nor  can  they  be  called  to  the  bar 
till  struck  off  tbe  roll  of  attorneys;  nor.  if  once 
admitted  barristers. enrolled  as  attorneys  again 
till  disbarred  at  tbeir  inns  of  court.  ...  On 
tbe  other  hand,  attorneys  cannot  regularly  be 
held  to  special  bail.  They  must  be  sued  by  bill, 
not  by  original.  They  can  only  be  sued  in  the 
courts  they  belong  to. and  they  are  exempt  from 
8(*rviog  in  offices  they  may  be  elected  to  againsi 
tbeir  Tnclioaiion.  .  .  .  Barristers  at  law 
(king's  counsel  excepted)  .  .  .  take  no 
oath  of  office,  and  are  not  deemed  officers  of 
court.    In  Virginia,  no  such   restrictions  or 

frivileges  exist.  Here,  attorneys  are  counseU 
n  England,  too.  it  was  formerly  held  that  at* 
tomeys  were  compellable  to  act  Co.  Litt 
2iKte.  But  it  has  been  since  adjudged,  that  an 
attorney  is  not  compellable  to  appear  for  any 
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one  UDjess  be  takes  bis  fee,  or  back  tbe  war- 
not.  0a(fe9  ▼.  Woodward,  1  Salk.  87.  And 
even  if  the  law,  as  stated  bv  Coke,  has  DOt  been 
thus  exploded,  siill  couDsei  were  never  thought 
compcuHble  to  act.  Har^jraves'  710^,  253  to  Co. 
Litt.  295a.  And  as.  in  Virginia,  the  charac- 
ters of  attorn  7  and  counsel  are  inseparably 
blended  in  the  same  person,  so  that  one  cannot 
be  engaged  as  attorney  without  being  en- 
gaged as  counsel,  in  which  latter  capa- 
city he  is  on  no  principle  compellable  to  act, 
it  results  that  no  part  of  the  profession  is  so 
compellable  in  this  country.  Attorneys  there- 
fore are  no  more  officers  of  the  court  here  than 
counsels  are  in  England.  A  class  of  men  there 
are,  indeed,  in  this  as  well  as  in  that  country, 
concerned  in  the  administration  of  justice,  to 
whose  diligence,  integrity,  ability  and  honor 
much  is  necessarily  confided;  .  .  .  sworn 
to  do  thfir  duty,  regulated  by  rules  of  policy 
and  practice,  and  liable  to  summary  punish- 
ment and  privation  for  unworthiness  or  mis- 
conduct But  these,  their  only  traits  of  the 
officer  known  to  our  law,  they  have  in  common 
with  jurors.  .  .  .  But  granting  that  at- 
torneys are  on  the  same  footing  here  as  in 
England,— that  they  are  officers  of  court.— 
still  Mr.  Leigh  contended,  they  are  not  public 
'officers/  within  this  act.  'In  fixing  the  legal 
construction  of  this  our  test,'  said  he,  'I  could 
not  .  .  .  forbear  lookini^  into  the  con- 
struction put  by  English  legislators  and  law- 
yers on  their  corporation,  test,  and  abjuration 
act<«,  which  are  known  to  have  been  enforced 
and  interpreted,  in  a  spirit  that  the  most  rigor- 
ous expounder  of  our  test  cannot  except 
acainst/  ...  By  the  Abjuration  Act  (18 
Wm.  IIL  chap.  6)  it  was  enacted  'that  every 
person  who  shall  bear  any  office,  civil  or  mili- 
tary, .  .  .  and  all  persons  teaching  pupils,  etc., 
and  all  preachers,  etc.,  and  every  person  that 
shall  act  as  a  sergeant  at  law,  counselor,  bar- 
rister, advocate,  attorney,  solicitor,  clerk,  or 
notary  b^  practising  as  such  in  any  court, 
shall,  within  three  months  after  they  en 
ter  upon  such  office,  or  take  upon  them 
such  practice,'  take  tbe  oath  of  abjuration. 
.  .  .  The  alternative  words  'or  take  up- 
on them  such  practice'  plainly  referred  to  the 
legal  characters  before  mentioned,  and  showed 
that  the  parliament  did  not  deem  their  profes- 
sion, nor  was  it  generally  understood  to  be.  an 
office  or  place  under  government.  If  they  had 
thought  so,  those  words  would  not  have  been 
inserted.  And  by  the  corporation  act  (18  Car. 
II.  Stat.  2,  chap.  1)  it  was  enacted  'that  no  per- 
son shall  be  placed  or  chosen  in  any  office  of 
mayor,  alderman,  recorder,  bailiff,  town  clerk, 
common  councilman,  or  other  office  of  ma^s- 
tracy,  place,  trust,  or  emi)loyment,  concerning 
the  government  of  any  city,  borough,  or  cin- 
que port,  and  their  members,  or  other  port 
town,  that  shall  not,  within  one  year 
next  before  such  choice,  have  taken  the 
oath«<  of  supremacy,*  etc.  ...  If  any 
words  would  include  the  attorneys  of  cor- 
poration courts,  as  officers  or  placemen,  those 
of  this  statute  would.  Yet  it  had  been  ex- 
pressly adjudged  that  an  attorney  was  not  an 
'officer,'  within  that  act.  Bvrsfa  Case, 
T.  Raym.  56,  94,  Sid.  94,  152,  and  i  Eeb.  849. 
854,  887. 558,  675.  ...  In  all  the  notices 
of  this  case,  the  only  question  ever  raised  was 
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whether  an  attorneyship  was  such  a  place  a» 
that  a  mandamus  would  lie  to  restore  ooe  toiu 
.    .    .    but  no  doubt  was  ever  eotertained 
that  tbe  attorney  was  not  within  tbe  corpora- 
tion act.    ...    If  tbe  profession  of  tbe  law 
be  an  office  or  place  under  the  common  wealik 
at  all,  it  is  a  lucrative  one.    Now,  the  consti- 
tution of  Virginia  expressly  provides  that  att 
persons    'holding   lucrative     .    .    .     officer 
shall  be  incapable  of  being  elected  members  of 
either  house  of  assembly  or  the  privy  counciL' 
Article  4.    If,  then,  the  construction  I  am  coo- 
t  reverting  be  right,  lawyers  are  excluded  froc^ 
the  assembly  and  the  council.    Yet  tbe  f raid- 
ers of  the  constitution,    .    .    .    and  their  suc- 
cessors ever  since,  never  (as  we  know)  had  anv 
such  idea.    The  whole  practice  of  the  consti- 
tution, from  its  origin  to  this  day,  the  con- 
temporaneous, the  present,  tbe  constant  expo> 
sition  of  it,  refutes  this  inference    .    .        I  bat 
attorneys  are  officers  under  government.   .    .    . 
By  tbe  Constitution  of  the  United  States  (art. 
1,  g  0.  cl.  2^  *no  person  holding  any  office  un- 
der the  United  States   shall  hie  a  member  o£ 
either  house  during  his  continuance  in  office.' 
Is  it,  or  has  it  ever  been,  thought  that  herebj  , 
the  bar  of  the  federal  courts  are  excluded  frooA 
Congress?    ...    By  the  Act  of  1788    .     . 
'all  persons  who  shall  hold  any  legislative, 
executive,  or  judicial  office,  or  other  lucrative 
office  whatsoever,  under  llie  authority  of  the 
United  States,  shall  be    .    .     .    incapable  of 
holding    .    .    .    any  legislative,  executive, 
or  judicial  office,  or  other  lucrative  office  whal* 
soever  under  tbe  government  of  this  commoD- 
wealth.'    And  by  the  Act  of  1799,    .    .    .  *no 
person    holding   or  occupying  any  office  or 
place,    or   an^  commission    or   appointment 
whatsoever,  civil  or  military,  under   the   au- 
thority of  the  United  States,  whether  any  pay 
or  emolument  be  attached  to  such  office,  place,, 
commission,  or  appointment,  or  otherwise.    . 
.     .    shall  be  capable  of   being  elected  to  or 
holding  any  office,  legislative,  executive,  or  ju- 
dicial, or  any  other  office,  place,  or  appoint- 
ment of  trust  or  profit,  under  the  government 
of  this  commonwealth.'   If  lawyers  in  the  state 
courts  are  officers  or  placemen  under  the  com- 
monwealth, lawyers  in  the  federal  courts  are 
so  under  the  United  States,  and  are    .    .    . 
excluded  not  only  from  all  political  and  mili- 
tary state  offices,  but  from  Uie  state  bar  also. 
.    .    .    It  never  occurred  as  a  possible  opin- 
ion,  that  lawyers  of  the  state  or  fedcml  bar 
are  officers  under  the  state  or  federal  govern- 
ment.   .    .    .    Mr.  Leigh  knew  of  only  iwo 
objections  to  bis  argument,  which  had  been 
deduced  from  our  own  laws  and  usages.   One 
was  that,  under  a  general  provision  that  all  of- 
ficers of  government  shall  take  tbe  oath  of  al- 
legiance, the   members  of   the  bar.  state  and 
federal,  have  been  always  held  bound  to  take 
that  oath:  that  is,  they  have  been  held  to  be 
officers  under  government.    But  this  olijectioa 
.    .    .    was  founded  upon  a  plain  mistake;    . 
.    .    it  was  not  from  any  such   reasoning  or 
inference,  but  from  positive  and  express  pro- 
vision that  the  profession  had  been  required  to 
take  the  oath  of  allegiance  to  the  state  or  to  the 
Union.    .    .     .    Another  objection  was  that 
the  Act  of   1792  (chap.  71,  §  2)  directs  that 
crun^el  and  attorneys  'shall  take  anoathof  of- 
fice,' namely,  'I  do  solemnly  swear  that  I  will 
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bonetUy  demean  myself  in  the  practice  of  the 
law  as  counsel  or  attorney,  and  will  in  all  re- 
spects execute  my  office  according  to  the  best 
of  my  knowled^  and  abilities.'  This  objec- 
tion   .    .     .     begffed  tbe  whole  question.    . 

.  Tbe  lawyer  swears  he  will  execute  bis 
office.  What  office?  Tbe  practice  of  the  law. 
And  this  brought  it  back  to  tbe  first  point,— 
tbe  nature  of  that  office.  'Office'  there  meant 
DO  more  than 'duty.'  •  .  .  In  a  large  S(  Rie, 
an  attorney  aMaw  is  an  officer,  so  is  an  attor- 
ney in  fact,  an  administrator,  a  physician,  and 
who  not?  In  the  largest  sense,  every  duty  is 
an  office.  .  .  .  The  question  here  is  not 
whether  tbe  practice  of  the  law  be  an  office, 
but  whether  it  be,  as  the  chief  Ju^^tlce  says 
{King  t  .  Burrel,  6  Mod.  482),  a  public  office 
or  not.    .    .     . 

*' Judge  Tucker.  On  a  former  day  of  this 
term,  Mr.  Lei^h,  a  geotleman  who  has  prac- 
ticed as  an  attorney  and  counsel  for  several 
years  in  ihe  district  courts,  county  courts,  and 
court  of  chancery,  made  a  motion  to  be  per- 
mitted to  practice  in  this  court.  A  qtiestion 
was  propounded  whether  he  must  take  the  oath 
prescribed  by  the  act  of  tbe  last  session  for  tbe 
suppresMon  of  dueliniz.  I  was  of  opinion  that 
he  could  not  be  permitted  to  practice  in  this 
court  without  taking  that  oath.  My  opinion 
was  founded  upon  these  principles:  That  an 
an  attorney-at  law  is  a  public  officer;  that  his 
license  is  only  an  inchoate  step  to  office;  that 
he  becomes  an  officer  in  that  court  only  in 
which  be  qualifies  as  the  law  directs;  that  his 
admission  to  practice  in  one  court  does  not  au- 
thorize him  to  practice  in  any  other  court;  . 
.  .  that  suob  an  admission  was  equivalent 
to  an  appointment,  inasmuch  as  be  thereby  be- 
comes an  officer  of  that  particular  court.  .  . 
.  In  Enjrland  an  attorney-at  law  is  considered 
as  a  public  officer;  otherwise  a  mandamus 
would  not  lie  to  restore  him.  The  whole  con- 
text of  our  act  concerning  counsel  and  attor- 
neys at  law,  between  whom  there  is  no  distinc- 
tion in  this  country,  proves  tbe  same  thing.  *  . 
.  .  They  are  subject  to  penalties  to  which 
no  private  citizen  could  possibly  be  subjected. 
Let  a  single  example  suffice:  The  lawyers 
practicing  in  tbe  inferior  courts  may  demand 
for  an  opinion  or  advice,  where  no  suit  is 
brought,  or  prosecuted  or  defended,  by  the  at- 
torney giving  such  advice,  but  not  otherwise, 
$1.67;  those  in  tbe  general  court,  $3.58,  for 
advice,  under  the  same  restrictions.  And  every 
lawyer  exacting,  taking,  receiving,  or  demand- 
ing any  greater  fee  or  other  reward  is  subjected 
to  a  heavy  penalty.  Under  what  color  or  pre- 
text could  the  legislature  impose  a  penalty  on 
any  other  than  a  public  officer  for  demanriing 
anil  receiving  $100  or  $1,000,  or  any  other 
sum  whatever,  for  giving  his  advice  to  any 
person  willing  to  pay  for  ii?  .  .  .  Whether 
tbe  legislature,  the  executive,  or  the  court  ap- 
points or  admits  to  an  office,  the  office  or  place 
is  held  or  exercised  under  tbe  authority  of  the 
commonwealth.    .    •    . 

"Jtulge  Roane.  ...  An  attorney  is  de- 
fined to  be  one  who  is  set  in  tbe  place  of  an- 
other, and  be  is  either  public,  as  an  attorney- 
atlaw.  or  private,  as  being  delegated  to  act 
for  another  in  private  contracts  or  agreements. 
1  Bacon.  Abr.  287;  Co.  Litt.  52.  With  re- 
spect to  these  public  attorneys  or  attorneys  at- 
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law,  in  order  to  insure  a  due  degree  of  probity 
and  knowledge  in  their  prof e«ision  so  indispen- 
sable to  persons  acting  in  that  character,  none 
are  permitted  to  act  as  such  but  those  who  are 
allowed  by  tbe  Judges  to  be  skilled  in  tbe  law, 
and  certified  by  the  court  of  the  county  of 
their  residence  to  be  persons  of  honesty,  pro- 
bity, and  good  demeanor.  As  a  further 
guard  against  improper  practices  in  their  pro- 
fession, they  are  required  to  take  the  oath  pre- 
scribed by  the  act  upon  this  subject.  .  .  . 
Having  obtained  the  sanction  of  these  two 
tribunals  touching  these  two  particulars,  an 
attorney  is  licensed  or  allowed  to  praciice;  and 
the  courts  have  also  a  continuing  control  over 
them,  with  power  to  revoke  their  licenses  for 
un  worth V  practices  or  behavior.  But  tbe  li- 
censing Judees  cannot  be  said  to  'elect'  or  'ap- 
point' an  attorney.  He  can,  perhaps,  only  be 
said  to  be  appointed  by  the  particular  clients, 
who,  after  he  is  licensed,  may  severally  em- 
ploy him.  This  result  is  entirely  justified  by 
a  view  of  the  act  'concerning  attorneys  at 
law  and  counsel/  ...  in  which  these 
functionaries  are  nowhere  said  to  be  elected  or 
appointed,  either  by  the  government  or  the 
licensing  judges;  nor  are  their  functions  any- 
where called  or  designated  as  'offices'  in  the 
act,  except  in  the  form  of  tbe  oath  prescribed 
to  be  taken;  and  even  there  that  term  may 
well  be  taken  in  a  general  and  extended  sense, 
as  synonymous  with  *dutv.'  The  act,  it  is 
true,  prescribes  an  oath  to  be  taken  as 
aforesaid,  previous  to  being  allowed  to  prac- 
tice; but  that  can  only  be  considered  .  .  . 
as  an  additional  security  for  the  good  conduct 
of  the  attorney.  It  would  be  too  much  to  say 
that  this  single  circumstance  of  precaution 
(any  more  than  those  of  tbe  license  and  certifi- 
cate of  the  county  court  before  mentioned) 
shall  exalt  that  functionary  into  an  'officer,' 
when  he  is  neither  said  in  tbe  law  to  be  ap- 
pointed to  any  office,  nor  to  hold  any  office, 
and  when  he  receives  no  salary  or  emolument 
except  the  fees  which  individual  citizens  may 
please  to  give  him.  If  this  single  circum- 
stance should  be  construed  to  have  that  effect, 
it  might  be  equally  argued  to  have  a  similar 
effect  in  relation  to  jurors.  .  .  .  It  is  not 
necessary  in  this  case  to  consider  whether,  and 
in  what  degree,  attorneys  are  considered  in 
this  country  (as  they  are  in  England)  officers 
of  their  respective  courts,  though  it  is  easy  to 
see  that,  an  attorney  in  this  country  not  having 
as  many  privileges  as  the  English  attorneys,  in 
consideration  of  which  that  character  is  there 
holden  to  attach,  a  difference  may  probably 
exist  in  this  country  in  this  particular. 
Even  admitting  .  .  .  that  attorneys  are,  in 
some  sense  and  in  some  degree,  officer?  of  their 
several  courts,  as  they  are  held  to  be  in  Eng- 
land, the  question  still  recurs.  Are  they  'offi- 
cers,' within  the  meaning  of  the  act  tosiuppresa 
dueling?  .  .  .  The  second  section  declares 
that  a  person  accepting  a  challenge,  etc.,  'shall 
be  incapable  of  holding  or  being  elected  to 
any  post  of  profit,  trust,  or  emolument,  civil 
or  military,  under  tbe  government  of  this  com- 
mon wealth.'  It  relates  as  well  to  persons  now 
Id  office  as  to  those  to  be  elected  thereto.  .  . 
.  The  former  must  have  been  elected  .  .  . 
This  part  of  the  clause  .  ,  .  excludes  at- 
torneys-at-law,   who    ...     are    neither 
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elected  nor  appointed  to  oflBce,  but  are  merely 
permitted  to  practice  by  those  wbo  are  consti- 
tated  by  law  Judges  of  their  character  and 
qualifications.  .  .  •  Admitting  .  .  . 
that  attorneys  are  to  be  cousidered  as  officers, 
they  are  only  considered,  even  in  England,  . 
.  .  aa  officers  of  their  respective  courts.  1 
Bacon,  Abr.  287.  They  do  not  therefore  come 
up  to  the  desideratum  of  this  act;  they  are  not 
officers  under  tlie  government  of  the  common- 
wealth. There  is  do  just  ground  on  which  we 
can  erect,  by  implication  or  construction,  into 
governmental  officers,  those  who,  in  Eni^land, 
are  not  exalted  to  that  character,  and  who,  in 
the  only  books  and  doctrines  handed  to  us  on 
the  subject  from  that  country,  are  held,  at 
most,  to  be  mere  subordinate  officers  of  their 
respective  courts.  But  if  attorneys  could  be 
even  considered  as  officers  of  the  government, 
they  do  not  hold  an  office  of  profit  or  emolu- 
ment under  the  government  (or  In  other  words, 
a  lucrative  office):  otherwise  they  would  have 
been  excluded  from  a  seat  in  the  legislature  by 
the  provisions  of  the  constitution.  .  .  .The 
words  of  the  Oath  .  .  .  ^during  my  con- 
tinuance in  office*  seem  to  indicate  those  pub- 
lic offices  which  are  held  by  commission  or 
appointment,  and  are  wont  and  proper  to  be 
resigned.  They  do  not  naturally  apply  to  a 
function  which  is  never  resieneo  or  formally 
given  up,  which  it  is  the  rij?ht  of  one  citizen 
to  exercise  at  the  request  and  for  the  benefit  of 
another,  and  in  respect  to  which  the  regulat- 
ing, hand  of  the  legislature  has  only  inter- 
posed for  the  salutary  purposes  before  men- 
tioned. ...  It  has  never  been  pretended 
(although  attorneys,  when  they  practice  in  the 
s  ate  courts,  thereby  become  officers  of  the 
commonwealth,  they  equally  become  officers  of 
the  firenerai  government  when  they  practice  in 
the  ifederal  courts)  that  the  attorneys  practic- 
ing in  the  latter  courts  cannot  also  practice  in 
the  former.    ... 

** Judge  Fleming.  .  .  .  Practitioners  of  the 
law  are  not  comprehended  in  the  act,  under 
these  words  'every  person  who  shall  be  ap- 
pointed to  any  office  or  place,  civil  or  military, 
under  the  commonwealth,  shall,  in  addition  to 
the  oath  now  prescril)ed  by  law,  take  the  fol- 
lowing: oath,'  etc.  The  practice  of  the  law  is 
a  profession  which  every  citizen  of  the  state, 
having  complied  with  certain  requisites,  .  .  . 
may  take  up,  engage  in,  and  exercise  according 
to  his  own  will  and  pleasure,  and  which  he 
may  lay  down  and  resume  as  often  as  to  him 
may  seem  convenient,  without  any  responsibil- 
ity for  his  conduct  in  so  doins:.  .  .  .  The 
officer  taking  the  oath,  after  swearing  'that  he 
hath  not  been  engaged  in  a  duel,'  ...  is  fur- 
ther to  swear  that  be  will  not  be  so  concerned, 
directly  or  indirectly,  in  such  duel,  during  bis 
continuance  in  office,' which  .  .  .  has  no  allu- 
sion to  practitioners  of  the  law." 

Mr.  Leigh  was  therefore  admitted  without 
taking  the  oath. 

In  Byrne  v.  Stewart  (decided  in  1812)  8 
Desauss.  £q.  466,  it  was  held  that  the  office  of 
a  solicitor  in  a  court  of  chancery  is  not  a  pub* 
lie  office.  "He  is  not  appointed  by  the  lesris- 
lature,"  says  Chancellor  Waties  (pages  478, 479), 
"nor  is  he  amenable  to  it,  for  he  does  not 
popse.f^s  an^  portion  of  the  public  authority. 
His  admission  to  practice  is  indeed  regulated 
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\ij  law,  but  it  is  in  the  power  of  any  man  who 
will  comply  with  the  legal  reouisites  tobeooaie 
a  solicitor,  independently  or  the  will  of  the 
legislature.  He  can  be  considered  in  no  other 
light  than  that  of  a  private  agent  for  the  citi- 
zens of  the  country  who  may  employ  him  to 
do  their  legal  business  in  the  courts;  and  a1- 
thoujzh  the  law  requites  of  him  certain  qualifi- 
cations, and  he  receives  a  license  from  the 
judges,  yet  his  office  is  no  more  a  public  one 
than  would  be  any  other  profession  or  trade 
which  the  legislature  might  choose  to  subject 
to  similar  regulations,  and  which  is  the  pracitoe 
in  many  other  countries." 

"The  'Act  to  Suppress  Duelling'  [passed  in 
1816]  .  .  .  requires  'every  member  of  the  sen- 
ate or  of  the  assembly,  and  every  person  who 
shall  be  elected  or  appointed  to  any  office  or 
place,  civil  or  military,  except  town  officers, 
and  every  person  who  shall  be  admitted  a 
counsellor,  attorney,  or  solicitor,  ...  to  take 
an  oath  that  he  has  not  been  eneaged  in  a  duel." 
A  new  section  of  the  Conntitution  of  1821  "or- 
dains that  members  of  the  leeislaturp,  and  all 
officers,  executive  and  judicial,  .  .  .  shall  take 
.  .  .  an  oath  or  affirmation  to  support  the  Con- 
stitution of  the  United  States,  and  the  consti- 
tution of  this  state,  and  also  faithfully  to  dis- 
charge the  duties  of  his  office;  and  that  'no 
other  oath,  declaration,  or  test  shall  be  required 
as  a  qualification  for  any  office  or  public 
trust.'  The  question  now  presented  is  whether 
the  new  constitution  has  repealed  the  provUion 
of  the  act  to  suppress  dueling  in  reeard  to  the 
oath  required  to  be  taken  by  attorneys  and 
counselors  of  this  court.  The  point  is  simply 
whether  an  attorney  or  counselor  holds  an 
office  or  public  trust  in  the  sense  of  the  con- 
stitution. Lexicographers  generally,  define 
'office'  to  mean  'public  employment;'  and  I 
apprehend  its  legal  meaning  to  be  an  employ- 
ment on  behalf  of  the  government,  in  any  sta- 
tion or  public  trust,  not  merely  transient,  occa- 
sional, or  incidental.  In  common  parlance,  the 
term  'office'  has  a  more  general  signification. 
Thus,  we  say  the  office  of  executor  or  guardian 
or  the  office  of  a  friend.  In  my  Judgment,  an 
attorney  or  counselor  does  not  hold  an  office, 
but  exercises  a  privilege  or  franchise'.  Aj 
attorneys  or  counselors,  they  perform  no  duties 
on  behalf  of  the  government;  they  execute  no 
public  trust.  They  enjoy  the  exclusive  privil- 
ege of  prosecuting  and  defending  suits  for 
clients  who  may  choose  to  employ  them. 
Various  classes  of  persons  are  licensed  in  the 
city  of  New  York,  with  an  exclusive  privilege 
in  their  employment;  yet  they  are  not  p'ublic 
officers.  Physicians  are  also  licensed ,  pursuant 
to  statutes;  yet  they  hold  no  office  or  public 
trust,  in  legal  construction.  Lawyers  ara 
licensed  to  practice  in  one  of  the  learned  pro- 
fessions, and  physicians  in  another,  and  there 
are  many  regulations  by  law  for  their  govern- 
ment as  distinct  orders  of  men  in  society;  bat 
they  are  not  trustees  nor  agents  for  the  public, 
any  more  than  persons  licensed  to  carry  on  (he 
business  of  banking.  The  fees  of  attorneys 
are  fixed  by  law;  and  so  is  the  compensation 
of  cart  men  and  bakers,  and  ferrymen.  .  .  . 
The  legislature,  in  framing  the  act  to  suppresi 
dueling,  have  discriminated  between  public 
officers  and  attorneys  and  counselora.  Tliey 
provide,  not  only  that  'persons  ^ected  or  ap- 
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pointed  to  any  office  or  place,  dTil  or  military/ 
but  that  'persons  admitted'  as  counselors  and 
attorneys,  shall  take  the  oath:  thus,  by  fair  in- 
ference, giving  an  exposition  which  shows  that 
lawyers,  in  tbeir  contemplation,  were  not  pub- 
lic officers.  I  am  therefore  of  opinion  that  the 
new  constitution  has  not  abrogated  the  pro 
yision  of  the  act  which  required  af  tomeys  and 
counselois  to  take  this  oath."  Piatt,  </.,  in  Be 
Oathe  to  be  Taken  by  Attomeye  A  Coanednre^ 
20  Johns.  40^-494.  Woodworth,  J.,  con- 
curred.   Spencer,  Oh,  J.,  dissented. 

In  Seymour  ▼.  EUieon,  2  Cow.  18,  28,  29, 
Spencer,  Ch.  J.,  expressed  the  opinion  that  an 
attorney  holds  an  office  within  the  sense  of  the 
constitutional  provision  that  "neither  the  chan- 
cellor, nor  Justices  of  the  supreme  court,  nor 
any  circuit  judge,  shall  hold  any  other  office 
or  public  trust. 

'*8o  far  as  the  legal  profession  is  an  ooccupa- 
lion  open  to  all,  there  is  no  reason  to  consider 
a  lawyer  as  a  public  officer.  The  exercise  of 
this  profession  is  in  part  to  occupation.  In 
which  every  person  is  free  to  engage;  but  it  is 
not  so  in  respiect  to  proceedings  in  the  oourtsiof 
Justice.  These  proceed  inn  are,  according  to 
our  laws  and  usa^,  conducted  by  a  distinct 
class  of  men  speciallv  appointed  for  this  serv- 
ice. The  practice  of  the  law  in  the  courts  of 
Justice  is  permitted  only  to  those  who  are  ap- 
pointed hy  the  courts.  The  persons  appointed 
are  subject  to  the  control  of  the  courts,  and 
they  may  be  deprived  of  their  right  to  pursue 
this  occupation.  These  regulations  evidently 
consider  the  practioe  of  the  law  in  the  courts 
as  a  part  of  the  administration  of  Justice, — as 
a  function  important,  not  merely  to  private 
parties,  but  also  to  the  public.  They  are  reg- 
ulations which  are  supposed  to  be  necessary  or 
conducive  to  a  good  adminisi ration  of  public 
Justice.  The  admission  of  an  attorney,  soli- 
citor, or  counselor  is  a  general  appointment  to 
conduct  causes  before  the  courts.  This  station, 
thus  conferred  by  public  authority,  has  its 
peculiar  powers,  privileges,  and  duties;  and 
this  station  thus  becomes  an  office  in  the  ad- 
ministration of  Justice.  Attorneys,  solicitors, 
and  counselors  are  constantly  denominated 
'officers'  of  the  courts  by  which  they  are  ap- 
pointed. Our  laws  have  required  that  upon 
their  admission  they  should  take  a  particular 
oath  for  the  faithful  discharge  of  their  duties, 
and  that  oath  is  termed,  by  the  legislature  it- 
self, an  'oath  of  office.'  In  this,  as  in  other 
regulations,  the  legislature  have  considered  and 
treated  persons  appointed  to  practice  the  law 
as  holding  a  species  of  office.  .  .  .  The  consti- 
tution of  the  Uoion  requires  that  all  executive 
and  judicial  officers  of  the  United  States  and 
of  the  several  states  shall  be  bound  by  c^th  or 
affirmation  to  support  that  constitution.  The 
Supreme  Court  of  the  United  States  huve 
directed  that  counselors  and  attorneys  admitted 
to  practice  in  that  court  shall  take  an  oath  or 
affirmation  to  demean  themselves  uprightly, 
and  also  to  support  the  Constitution  of  the 
United  States.  Rule  of  February  term,  1790, 
and  rule  of  February  term,  1791.  Attorneys 
and  counselors  are  thus  considered  by  that 
court  as  officers  of  the  United  States,  under  the 
national  constitution.  .  .  .  The  obvious  inten- 
tion of  the  existing  constitution  [of  New  York] 
is  to  establish  one  oath  for  all  offices  and  for 
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every  public  trust;  and  I  am  accordingly  of 
opinion  .  .  .  that  no  other  oath  can  be  re- 
quired." Sanford,  0%.,  in  WootfeCoK,  Hopk. 
Ch.  7,  8,  2L.ed.  828. 

'*  The  general  assembly  shall  have  power  to 
fjass  such  penal  laws  to  suppress  the  evil  prac- 
tice of  dueling,  extending  to  disqualification 
from  office  or  the  tenure  thereof,  as  thev  may 
deem  expedient.  Every  person  shall  be  dis- 
qualified from  holding  any  office,  or  place  of 
honor  or  profit,  under  the  authority  of  the 
state,  who  shall  be  convicted  of  having  given 
or  offered  any  bribe  to  procure  his  election  or 
appointment.  Laws  shall  be  made  to  exclude 
from  office,  from  suffrage  and  from  serving  as 
Jurors  those  who  shall  hereafter  be  convicted 
of  .  .  .  high  crimes  or  misdemeanors."  Ala- 
bama Const.  1819,  art  6.  §§  8-^.  An  act, 
passed  in  1826,  requiring  'all  members  of  the 
general  assembly,  .  .  .  aLd  all  officers  and 
public  functionaries.  •  •  .  and  attorneys  and 
counselors  at  law.**  to  take  an  oath  that  they 
had  taken  no  part  in  a  duel  since  January  1, 
1826,  and  would  take  no  part  therein  during 
their  continuance  in  office  or  in  the  discharge 
of  any  public  function;  and  provided  that 
"any  attorney  or  counselor  at  law,  failing  or 
refusing  to  take  the  said  oath,  shall  not  be  per- 
mitted to  practice  as  such  in  any  court  In  this 
stote." 

In  Daree^e  Ca$e,  7  Port  (Ala.)  298.  it  waa 
held  by  a  majority  of  the  court  that  the  re- 
quirement of  this  oath  was  not  a  constitutional 
method  of  disqualification. 

"Goldthwaite, «/.  .  .  .  If  a  statute  excluded 
from  office  one  convicted  of  a  particular 
offense,  and  used  no  other  term  of  designation* 
I  should  not  hesitate  to  decide  that  the  profes- 
sion of  a  lawyer  was  not  included  within  the 
meaning  of  the  term  as  generally  used,  because 
he  can  no  more  be  said  to  hold  an  office  than 
one  who  pursues  the  profession  of  a  physician, 
the  avocation  of  a  tescher,  or  who  dischargee 
the  functions  of  an  administrator  or  guardian. 
But  if  I  were  called  on  to  declare  that  the  con- 
stitution, by  these  express  grants,  has  not  in- 
vested the  general  assembly  with  power  to 
exclude  from  the  exercise  of  these  or  similiir 
professions,  I  confess  I  should  very  much  doubt 
the  propriety  of  such  a  construction.  The 
present  inclination  of  my  judgment  is  that 
those  terms  are  sufficiently  comprehensive  to 
include  all  avocations,  franchises,  professions, 
or  functions  which  are  public  in  their  nature, 
and  which  therefore  may  affect  the  constitution 
and  well-being  of  society.  .  .  .  This  act  pro- 
vides a  mode  of  ascertaining  and  punishing 
guilt,  which  is  ...  in  direct  contravention 
.  .  .  of  the  declaration  of  rights.  [Pages  866» 
867.1  ... 

"Ormond,  Jl  .  .  .  The  first  question  .  .  • 
is  whether  the  privilege  or  right  to  practice 
law  is  an  office,  within  the  meaning  of  article 
6,  section  8.  The  word  'office'  has  two  mean- 
ings; the  one  popular,  the  other  legal  and  tech- 
nical. Thus  we  speak  of  the  office  of  an 
executor,  guardian,  etc.  The  legal  meaning 
of  the  term  always  implies  'a  charge,  or  tru^t, 
conferred  by  public  authority,  and  for  a  public 
purpose.'  It  is  most  unlikelv  that  in  framing 
a  constitution  of  government  its  authors  shoula 
have  used  a  wora  of  the  importance  of  this, 
technical  in  its  nature,  .  .  .  tn  a  loose  or  pop> 
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olar  sense.  .  .  .  'Eztending  to  disqualifica 
tioD  from  office,  or  tbe  tenure  thereof,'  is 
quite  conclusive  of  its  meaning;  for  with  do 
propriety  of  language  could  the  tenure  of  an 
office  be  spoken  of,  unless  it  were  an  of- 
fice of  public  trust.  .  .  .  Under  tbe  bead 
of  'Impeachments/  we  find  that  tbe  governor 
and  all  civil  offlcers  shall  be  liable  to  impeach- 
ment for  any  misdemeanor  in  office.  The 
term  is  general,— rail  civil  officers,— and  roust 
embrace  all  persons  holding  an  office  within 
the  purview  of  any  constitutional  regulation 
or  restriction;  yet  no  one,  we  apprehend,  would 
contend  that  for  malpractice,  or  for  other  good 
and  sufficient  cause,  an  attorneyat-law  must 
be  removed  by  impeachment  before  the  senate. 
rPages  S71,  372.]  .  .  .  Collier.  Ch.  J, 
[dissenting].  ...  A  license  to  practice 
law  confers  a  mere  franchise  or  privilege.  .  .  . 
It  is  conditional,  depending  for  its  efficacy  up- 
on taking  the  oaths  prescribed  by  law.  \  .  . 
Nor  does  an  attorney  and  counselor  at  law,  as 
such,  hold  an  office  under  the  government. 
.  .  .  Taking  the  law  to  have  been  correctly 
adjudged  in  the  cases  cited  from  20  Johns,  nu!] 
1  Munf.,  an  attorney  may  be  said  to  hold  a 
privilege  or  profession.  .  .  .  8uch  only  as 
are  charged  with  the  interests  of  the  public  are 
officers  within  the  meaning  of  the  consiicu- 
tion."    Pages  892-334,  413. 

In  Faulkner^ 8  Case,  1  W.  Va.  269,  it  was 
held  by  a  majority  of  the  court  that  an  at  tor 
ney-at-Iaw  was  not  an  officer  within  the  mean- 
ing of  an  Act  of  1863,  requiring  * 'every  person 
elected  or  appointed  to  an^  office"  to  take  an 
oath  that  he  had  voluntarily  given  no  aid  or 
comfort  to  persons  engaged  in  armed  hostility 
against  the  United  States.  "Brown,  J.  .  .  , 
Whenever  it  was  the  legislative  intention  to 
embrace  attorney  s  at-law,  they  are  named  as 
such;  and,  when  not  so  intended,  they  are  not 
so  named,  and  are  not  included  by  the  general 
terms  *all  officers  elected  or  appointed.'*^  .  .  . 
It  would  seem  to  be  the  settled  understanding 
.  .  .  that  attorneys  at-law  were  not  officers  of 
tbe  government,  either  state  or  national,  elected 
or  appointed,  within  the  meaning  of  any  of 
said  acts  relative  to  officers,  civil  or  military; 
but,  on  the  contrary,  that  thev  were  a  profes- 
sion or  clafis  svi  ffeveris;  and,  though  called 
otticers  of  courts,  yet  never  in  the  sense  of 
these  acts,  nor  intended  to  be  embraced  by 
them  "    Page  285. 

A  California  statute  provided  that  "no  at- 
torney-at  law  shall  be  permitted  to  practice  | 
.  .  .  until  he  shall  have  taken  and  nlea"an 
oath  **tbat  1  have  not,  since  April  25,  1863 
[the  date  of  the  passaireof  the  aet],  knowingly  ■ 
aided,  encouraged,  countenanced,  or  assisted, 
Dor  will  I  hereafter  in  any  manner  aid,  en- 
courage, countenance,  or  a9.<»ist,  the  so  called' 
confederate  states,  or  any  of  them,  in  their  re- 
bellion." *'It  is  insisted  that  the  statute  vio- 
lates section  8  of  article  20  of  the  Constitution 
of  this  state."  which  requires  members  of 
the  legislature,  and  all  officers,  executive 
and  judicial."  to  take  an  oath  to  support  the 
constitutions,  state  and  federal,  and  to  faith- 
fully discharj|;e  the  duties  of  their  office,  and 
provides  that  *'no  other  oath,  declaration,  or 
test  shall  be  required  as  a  qualification  for  any 
office  or  public  trust"  'Tt  is  Insisted  that  an 
attoroeyat-law  is  an  'officer/  that  the  privilege 
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be  exercises  is  an  'office/  within  the  intent 
and  meaning  of  this  section:  and  that  the  affi- 
davit required  by  the  statute  in  quesUon  is  an- 
other and  a  different  oath,  in  tbe  nature  of  a 
lest  oath,  imposed  as  a  qualificaHon  for  the 
office;  and  tbat  the  law  therefore  conflicts  with 
the  constitution.  ...  To  construe  fbia  sec- 
tion to  mean  that  a  lawyer  is  an  officer,  would 
directly  conflict  with  the  wellestabli&hed 
meaning  of  other  provisions  in  which  tiie  word 
'officer*  is  used.  Thus,  if  it  is  an  oflice.  it  is 
one  of  profit:  and  an  impeached  officer  W(»uld 
be  disqualified  from  practicing  the  professioo. 
under  section  19  of  article  4;  and  senators  and 
assemblymen  who  should  vote  to  reirulate  at- 
torneys*" fees  would  be  excluded  from  prnciic- 
ing  law  by  section  20;  and  a  lawver.  admitted 
to  practice  under  the  laws  of  the  tJnited  btates, 
would  be  a  'person  holding  a  lucrative  office 
under  the  United  States,'  and  would  not  'be 
eligible  to  any  civil  office  of  profit  under  this 
state.'  and  so  would  be  excluded  from  practic- 
ing in  our  state  courts,  or  holiiing  any  office. 
by  section  21,  and  could  not  be  ^vernor,  un- 
der sect  on  12,  article  5.  If  it  is  an  office,  ft 
is  liable  to  become  'vacant'  by  death,  resigna- 
tion, removal  from  'be  state,  or  otherwise,  and 
would  be  governed  by  section  8  of  article  5 
[which  a'lthorizes  the  governor  to  fill  vacan- 
cies]. If  it  is  an  office,  a  lawyer  mu^t  be  a 
'judicial  officer,'  for  his  duties  relate  mainly  to 
courts  of  justice;  and  he  has  always  been 
termed  an  officer  of  the  court.  He  would, 
therefore,  be  precluded  from  receiving  Ho  his 
own  u^'C  any  fees  or  perquisites  oi  office.' 
Article  6,  g  15.  .  .  .  It  he  is  an  officer,  he 
must  be  elected  or  appointed,  as  reciuired  by 
section  6  of  article  11,  and  the  duratinn  of  the 
office  cannot  exceed  four  years,  as  prescrit)ed 
by  section  7  of  article  11.  .  .  .  Attorneys  are 
officers  of  the  court,  and  as  such  are  subject 
to  the  control  of  the  court  before  which  ihey 
practice,  which  has  power  to  summarily  inves- 
tigate the  dealings  and  transactions  between 
them  and  their  clients,  ...  as  also  to  disbar 
them  for  misconduct  and  deprive  them  of  the 
privilege  of  practicing  their  profession.  The 
books  are  full  of  decisions  in  which  they  are 
terme<l  officers  in  this  seuse.  And  in  some 
cases  the  courts  have  said  arguemlo  that  they 
are  'public  officers,'  on  the  ground  that  they 
r'  ceive  stated  fees,  fixed  by  statute,  and  are 
subject  to  the  control  of  the  court.  .  .  .  But 
none  of  the  cases  we  have  been  referred  to  hold 
directly,  as  a  point  actually  decided,  .  .  .  that 
they  are  'officers,'  or  'public  officers, '  within 
the* legal  meaning  of  those  terms  wh  n  used  in 
statutes  and  const Itutiotis,  except  Wood's  Com 
in  Hopk.  Ch.  7,  2  L.  ed.  823,  wbich  is  clearly 
overruled  by  the  numeiX)us  cases  tft  the  con- 
trary. We  therefore  hold  that  an  atioroey-at- 
law  is  not  an  officer,  within  the  meaning  of 
that  term  as  used  in  the  constitution."  t^ken 
V.  Wright.  23  Cal.  293.  807,  314,  315.  829. 

A  Tennessee  statute  made  it  the  duty  of  all 
courts,  "at  every  terra  for  two  years,  to  call 
before  them  all  the  officers  thereof,  who  shall 
be  sworn,  and  have  this  act  read  or  explained 
to  them."  Laws  1868,  p.  19.  §  5.  "Although 
ill  one  Fense  an  attorney  is  an  officer  of  the 
court,  yet  that  he  does  not  belong  to  the  class 
of  officers  referred  to  in  this  section  is  too  clear 
to  admit  of  discussion.  .  .  .    The  idea  that 
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the  legislature  ever  intended  tbat  the  Judges 
should  call  before  them  ...  all  the  attorneys 
<»(  iheir  respective  courts,  and  have  the  acts  of 
assembly  read  or  explained  to  them,  and  ba^ae 
them  sworn  to  disclose,  as  common  informerB, 
■all  tbeir  knowleds^e  as  to  persons  ...  who 
have  been  guilty  of  the  offenses  in  the  act  com- 
monly known  as  the  Ku  klux  law,  is  so  pal- 
pably absurd  tbat  It  cannot  be  entertained  for 
■a  moment.  The  language  of  the  act  plainly 
indicates  tbat  it  was  intended  ...  to  apply 
only  lo  those  persons  who  held  offices,  and 
who  were  subject  to  the  orders  of  tbe  court, 
but  not  to  attorneys,  who  hold  no  office,  and 
wbo  are  not  subject  to  the  order  of  the  court, 
•except  in  well  defined  instances."  IngertoU  v. 
Howard,  1  Heisk.  247,  254. 

In  Re  Thomas,  16  Colo.  441.  446,  447,  13  L. 
R.  A.  538,  the  question  arose  whether  a  con- 
atitutional  provision  prohibiting  the  eleciion 
•or  appointment  to  any  civil  or  military  office 
of  any  person  except  a  qualified  elector  ex- 
cluded women  frpm  the  bar.  ''Attorneys  at- 
law,"  says  the  court,  "arecoustanily  spoken  of 
as  'officers  of  the  court.'  The  designation  is 
not  inaccurate.  Their  special  re^earcbes  and 
general  legal  knowledge  enable  them  to  aid 
the  courts,  and  thus  to  contribute  towards  the 
•due  administration  of  justice.  Tbe  office  is, 
therefore,  an  important  one,  and  the  attorney 
incidentally  performs  a  quasi  public  duty. 
But  admission  lo  the  profession  is  purely  a  pri- 
Tate  matter,  and  is  secured  solely  for  the  ad- 
Tancement  of  private  interests.  By  virtue  of 
such  admission  attorneys  are  not  required  to 
pciform  specific  public  acts,  nor  are  specitied 
•duties  devolved  upon  them  in  behalf  of  the 
general  public.  The  duties  they  assume,  an  1 
the  labor  ttiey  perform,  are  usually  in  pursu- 
ance of  personal  contracts  with  private  liti- 
gants. .  .  .  Our  conclusion  is  that  attorneys 
at  law  are  not  per  9e  civil  officers  within  tbe 
meaning  of  the  constitutional  phrase  under 
consideration.  .  .  .  Tbat  instrument  .  .  . 
contains  nothing  inconsistent  with  the  admis- 
sion of  women  to  tbe  bar." 

A  statute  requiring  locomotive  engii.eers  to 
be  licensed,  after  examination  as  to  compe- 
tency and  fitness,  bv  a  board  appointed  by 
the  governor  is  a  police  regulation' providing 
•*a  proper  mode  of  preserving  the  safety  of  the 
traveling?  public  and  other  persons  whose  lives 
may  be  imperiled  by  the  negligence  of  ignor- 
snt  and  incompetent  engineers.  .  .  .  Laws 
providing  by  accustomed  modes  for  the  licens- 
ing of  physicians,  lawyers,  pilots,  butchers, 
bakers,  liquor  dealers,  and  in  fact  all  trades, 
professions,  and  callings,  interfere  with  no 
natural  rights  of  the  citizen  secured  by  the 
constitution."  McDonald  v.  8tnte,  81  Ala. 
1379,  60  Am.  Rep.  150.  The  legislature  may 
be  of  opinion  that  the  public  welfare  requires 
treasonable  degree  oi^  skill  and  trustworthi- 
ness in  physicians  and  lawyers,  as  well  as  in 
pilots,  and  that  their  business  should  not  be 
•carried  on  by  persons  to  whom  important  in- 
terests cannot  be  safely  intrusted.  Statutes 
have  authorized  the  selection  of  persons  quali- 
fied for  various  employments,  and  tbe  grant 
of  licenses  as  evidence  of  tbeir  qualifications, 
and  excluded  all  who  did  not  obtain  this  evi 
dence.  8ach  regulations,  adopted  as  a  means 
of  protecting  the  public  against  incapacity  and 
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unfitness,  do  not  necessarily  transform  the  li- 
censee's business  into  a  public  office  in  such  a 
sense  as  to  exclude  women.  A  legislative  pur- 
pose to  introduce  asexual  test,  and  extend  the 
legal  disabilities  of  women,  cannot  be  implied 
from  a  mere  requirement  of  a  license  as  a  cer- 
tificate that  the  hoMer  is  competent  for  a 
specified  work.  If  the  work  is  such  as  our 
common  law  allows  a  woman  to  do,  tbe  re- 
quirement of  a  license  is  no  more  evidence  of 
an  intent  to  disqualify  women  than  of  an  in- 
tent to  disqualify  men.  ''It  sball  not  be  law- 
ful for  any  person  to  practice  medicine,  sur- 
gery, or  midwifery,  unless  such  peison  sball 
have  obtained  a  license  .  .  .  stating  tbat  be  is 
qualified  in  the  branches  of  tbe  medical  pro- 
fession named  in  said  license.  Every  medical 
society  .  .  .  shall  .  .  .  elect  a  board  of  cen- 
sors, .  .  .  which  board  shall  have  authority 
to  examine  and  license  persons  to  practice 
medicine,  surgery,  or  mid  wifery. "  Gen.  Laws, 
chap.  132,  §§  1,  2.  "The  object  of  the  statute 
is  protection  to  the  public  from  incompetent 
and  unworthy  pbysicians  and  surgeons.  .  . 
Authority  to  examine  and  license  ns  expressed 
in  the  statute,  means  authority  to  license,  when, 
upon  examination  of  the  candidate  as  to  his 
medical  education,  skill,  and  experience,  the 
cenfK)rs  are  satisfied  that  he  possessef^  the  nec- 
essary qualifications  for  the  important  and 
responsible  occupation  of  a  medical  practi- 
tioner. .  .  .  The  license  is,  in  effect,  a  certifi- 
cate that  the  holder  possesses  the  necessary 
medical  and  other  qualifications."  Gage  v. 
Gennore  ofXfew  Hampshire  Electric  Medical  8oc. 
63  N.  H.  92,  94,  56  Am.  Rep.  492.  -The 
purpose  of  the  statute  is  to  protect  the  public 
from  the  imposture  and  fraud  of  quacks  and 
charlatans."  State  v.  Pennoyer,  65  N.  H.  113, 
116,  5  L.  R  A.  709. 

The  Liquor  Law  of  1888  (chap.  869)  prohi- 
bited the  sale  of  wine  and  spirits  without 
license  from  the  select  men.  One  object  of 
the  act  was  "to  place  the  trade  in  liquors 
.  .  .  in  the  hands  of  suitable  persons  to  be 
intrusted  with  such  business. "  Fierce  v. 
Sitate,  13  N.  H.  536,  582,  583.  The  Act  of 
1791,  ^'regulating  licensed  houses,"  provides 
tbat  no  person  shall  exercise  tbe  business  of 
a  laverner  or  retailer  of  wines  or  spirits  with- 
out license;  and  ''that  if  the  selectmen  shall 
unreasonably  neglect  or  refuse  to  license  any 
suitable  person  applying  therefor,  such  person, 
and  suitable  persons  in  towns  and  places  where 
there  are  no  selectmen,  may  apply  to  the  court 
of  general  sessions  of  tbe  peace,  ...  who 
may,  if  they  think  proper,  license  such  per- 
sons." One  object  of  the  statute  was  "to  pre- 
vent improper  persons  from  opening  taverns." 
Wns(m  V.  Sererance,  2  N.  H.  501.  503.  The 
Act  of  1716  (Laws  1726,  p.  57;  Laws  1771,  p. 
57)  presents  the  distinction  between  a  public 
office  and  a  business  that  cannot  be  carried  on 
without  a  license.  "No  person,"  says  the  act, 
"who  is  or  sball  be  licensed  to  be  an  innbolder, 
taverner,  common  victualler,  or  retiiiler,  shall 
suffer  any  apprentice,  servant,  or  negro  lo  sit 
drinking  in  his  or  her  house,  or  to  hnve  any 
manner  of  drink  there,  without  special  order 
or  allowance  of  their  respective  master.  .  .  . 
Neither  shall  any  licensed  person  suffer  any 
inhabitant  of  such  towns  where  he  dwells,  or 
coming  thither  from  any  other  tuwn,  to  ait 
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drinking  or  tippling  after  ten  o'clock  at  night 
in  his  or  her  house,  ...  or  to  continue  there 
ahove  the  space  of  two  hours  (other  than 
travelers,  persons  upon  busioess.  or  extraordi- 
nary occasions).  .  .  .  And  no  person  or  per- 
sons licensed  as  aforesaid  shall  suffer  any  per- 
son to  drink  to  drunkenness  or  excess  in  bis  or 
her  house,  nor  shall  suffer  any  person  as  his  or 
her  guest  to  be  and  remain  in  such  house,  .  .  . 
on  the  Lord's  day  other  than  strangers,  travel- 
ers, or  such  as  come  tbither  for  necessary  re- 
freshments. And  for  the  better  inspecting  of 
licensed  houses,  and  the  discovery  of  such  per- 
sons as  shall  presume  to  sell  without  license, 
...  the  selectmen  .  .  .  shall  take  due  care 
lythiDgmen  be  annually  chosen  at  the  general 
meeting  for  choice  of  town  officers:  .  .  . 
whose  duty  it  shall  be  carefully  to  inspect  all 
licensed  houses,  and  to  inform  of"  various 
police  offenses  (with  power  to  call  offenders 
before  a  Justice  of  the  peace,  and  to  command 
sssistance);  '*every  of  which  tythingmen  shall 
be  sworn  ...  to  the  faithful  discharge  of  his 
office,"  and  shsU  have  "a  badge  of  bis  office. 
...  If  any  person,  being  duly  chosen  to  the 
said  office,  shall  refuse  to  take  his  oath,  or 
serve  therein,  he  shall  forfeit  .  .  .  forty  shill- 
ings." 

The  position  of  a  licensed  attorney^  like  that 
of  a  licensed  physician  or  a  teacher  of  a  public 
school,  has  a  certain  official  character  directly 
derived  from  the  law.  "An  attorney  is  a  pub- 
lic officer.  Admission  to  and  expulsion  from 
his  office  are  regulated  by  law.  He  takes  an 
official  oath.  The  public  is  entitled  to  ample 
protection  agsinst  the  danger  of  any  abuse  of 
the  great  powers  of  the  office  which  the  public, 
by  its  agents, has  conferred  upon  him.  The  leg- 
islsturecould  not  have  in  tended  to  .  .  .require 
another  branch  of  the  government  to  continue  to 
hold  him  out  to  the  world  aa  worthy  of  confi- 
dence when  the  holding  out  becomes  false  and 
fraudulent."  DOanc^a  Ocm,  58  N.  U.  5,  6,  42 
Am.  Rep.  556;  KimbaW%  Case,  64  Me.  140, 146. 
Women  would  not  be  barred  from  practicing 
medicine  or  teaching  school  by  a  statute  re- 
quirinfir  an  official  oath,  and  a  certificate  from 
a  Judicial  tribunal  holding  them  out  as  worthy 
of  confidence  and  employment  in  those  call- 
ings. Attorneys  "constitute  a  profession  es- 
sential to  society.  Their  aid  is  required,  not 
merely  to  represent  suitors  before  the  courts, 
but  in  the  more  difficult  transactions  of  private 
Hfe.  The  highest  interests  are  placed  in  their 
hands  and  oontlded  to  their  msnagement. 
The  confidence  which  they  receive,  and  the  re- 
sponsibilities which  they  are  obliged  to  assume, 
demand  not  only  ability  of  a  hiirh  order,  but 
the  strictest  integrity."'  Randau  y.  Brigham, 
74  U.  8.  7  Wall.  528,  540,  19  L.  ed.  285.  293. 
"Anything  that  tends  to  lower  the  standard  of 
professional  acquirements  among  those  whose 
duty  it  is  to  investigate  and  defend  the  rights 
of  others  is  to  be  lamented.  Every  man  may  be 
a  plaintiff  or  defendant.  Every  man  may  have 
a  right  to  enforce,  or  an  unjust  claim  to  resist. 

.  .  When  he  applies  to  an  attorney  for  ad- 
vice, he  should  have  security,  from  the  altor- 
acy's  previous  study  of  his  profession,  that  be 
is  reasonably  competent  to  dischsrge  his  trust. 
There  is  no  class  of  men  whose  advice  in  their 
particular  calling  is  more  generally  followed 
than  the  class  of  attorneys,  liore  implicit  con- 
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fidence  is  reposed  in  them,  for  personal  bonor 
and  devotion  to  their  duties,  than  in  any  other 
persons.  Secrets  involving  all  that  rendvs 
life  valuable  are  confided  to  tbem  upon  ihe 
mere  security  and  belief  that  they  will  not  tjo- 
late  a  professional  confidence.  Evidenoea  of 
debt  and  of  rights  to  property  are  placed  in 
tbeir  hands,  for  whose  return  other  aecuriiv 
than  their  professional  trust  is  rarely  required. 
It  is  eyen  more  important  forthe  interest  of  the 
public  than  of  the  attorneys  that  this  hi^h 
character  should  continue  to  be  deserved  as  it 
has  been,"  and  that  they  should  be  menially 
and  morally  competent  to  act  as  legal  advisers 
and  draughtsmen,  and  *to  take  charge  of  llti- 
crated  cases  in  court,  involving,  as  they  do.  the 
life,  liberty,  reputation,  and  property  of  ao 
many  of  tbeir  fellow  citizens."  Bryanf*  G-mu, 
24  N.  H.  149,  158,  15a 

Notwitbstandiog  the  importance  and  official 
character  of  an  attorney's  vocation,  it  is  nui 
generally  regarded  as  a  public  office:  and  the 
question  whether,  in  the  work  of  bis  profes- 
sion, he  takes  an  official  part  in  the  government 
of  the  state,  for  which  women  are  disqualified 
by  the  common  law,  must  be  determined  bj 
the  nature  of  the  employment,  and  not  by  the 
yerbal  test  of  his  being  called  an  officer  of  the 
conrt.  A  common  carrier  "is  in  the  exercise 
of  a  sort  of  public  office,  and  has  public  duties 
to  perform.  ...  He  is  bound  to  receive  and 
carry  all  the  goods  offered  for  transportation." 
Nem  Jeney  Steam  Nav,  Oo,  y.  MereUanu  Bank 
cf  BoaUm,  47  U.  B.  6  How.  844,  882,  12  L.  ed. 
465,  482;  8andford  y.  Catavnua,  W.db  B.  R. 
Co.  24  Pa.  878,  881,  64  Am.  Dec.  667.  "Like 
an  innkeeper,  be  holds  o  sort  of  official  relation 
to  the  public.  He  is  bound  to  carry  at  reason- 
able rates.  ...  He  cannot  refuae  to  carry  a- 
proper  article,  ...  on  the  offer  of  the  usual 
reiisonable  compensation.  .  .  .  When  he  un- 
dertakes the  business  of  a  common  carrier,  he 
assumes  this  relation  to  the  public,  and  be  is 
not  at  libenjr  to  decline  the  duties  and  responsi- 
bilities of  his  place,  as  they  are  defined  and 
fixed  by  law."  Moaes  y.  Bation  d  M.  Railroad, 
24  N.  H.  71,  88.  55  Am.  Dec.  222;  McDuffet 
y.  P&rUand  d  R.  Railroad,  52  N.  H.  430,  448, 
18  Am.  Rep.  72.  "Railroads.  .  .  .  like  other 
highways,  arepublia"  Gen.  Laws.  chap.  160. 
g  1.  "xet  the  officers  who  manage  them 
...  are  not  public  officers,"  within  the  mean- 
ing of  a  constitutional  requirement  that  the 
legislature  * 'shall  fix  the  term  of  office,  and  the 
compensation  of  all  officers."  Walker  y.  CVa- 
cinnnti,  21  Ohio  St.  14.  8  Am.  Rep.  24  Wo- 
men are  not  excluded  from  a  carrier's  business 
by  a  public  and  official  character.  "Offices, 
which  are  a  right  to  exercise  a  public  or  private 
employment,  and  to  take  the  fees  and  emolu- 
menis  thereunto  belonginir,  are  also  incorpo- 
real hereditaments:  whether  public,  aa  those  of 
magistrates,  or  private,  aa  of  bailiffs,  reoeiyen, 
and  the  like."  2  Bl.  Com.  86.  "Officea  .  .  . 
consist  in  a  nglit.  and  corresponding  duty,  to 
execute  a  public  or  private  trust,  and  to' take 
the  emoluments  belonging  to  it."  8  Kent. 
Com.  454.  "If  a  man  grant  by  his  deed  to  an- 
other  tbe  office  of  pnrkership  of  a  park,  to  have 
and  occupy  the  same  office  for  term  of  his  life, 
the  estate  which  he  hath  in  the  office  is  upon 
condition  in  law,  to  wit,  that  the  parker  shall 
well  and  lawfully  keep  the  park."    LiiL  Tea 
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lib.  8,  §  878.  "Id  this  secHon  LiUleton  put- 
tetb  an  example  of  a  condition  in  law  aonexed 
to  tbe  office  of  the  keeper  of  a  park,  but  tbia 
emample  most  be  understood  witb  a  distinc- 
tion; for,  if  tbe  parker  doth  not  attend  on  tbe 
park  one  or  two,  etc. ,  days,  this  is  no  forfeit- 
ure ol  the  office  of  parkership;  but  if,  In  bis 
default,  any  deer  be  killed,  and  so  a  damage  to 
the  lord,  that  is  a  forfeiture,  for  .  .  .  noouser 
of  itself,  without  some  special  damage.  Is  no 
forfeiture  of  private  offices,  but  nonuser  of 
pablic  offices,  which  concern  the  administra- 
tion of  Justice  or  the  commonwealth,  is  of  it- 
self a  cause  of  forfeiture."  Co.  Litt.  2H3a/ 
Skrewilmry'9  C<ue,  9  Coke,  42,  50;  People  v. 
EingUan  d  M.  Tttrnp,  Road  Co,  28  Wend. 
188,  207,  208,  85  Am.  Dec.  561.  '^Public 
offices  are  held  upon  the  implied  condition  that 
tbe  officer  will  .  .  .  execute  the  duties  be- 
longing to  them,  and  ...  if  the  officer  refuses 
or  neglects  to  exercise  the  functions  of  theoffice 
for  so  long  a  period  as  to  reasonably  warrant 
the  presumption  that  he  does  not  desire  or  in- 
tend to  perform  the  duties  of  the  office  at  all, 
he  will  be  held  to  have  abandoned  it/'  Me- 
chem.  Pub.  Off.  $  485;]  8  Cruise,  Dig.  182. 
"As  a  city  physician  ...  is,  by  virtue  of  his 
office,  a  member  of  the  board  of  health,  which 
is  invested  with  important  powers  to  be  exer- 
cised for  tbe  safety  and  health  of  the  people, 
he  is  a  public  officer,  and  the  title  to  his  office 
can  be  tried  bv  .  .  .  a  quo  warranto."  Cam. 
T.  BiMuey,  18^  Mass.  588,  541.  *'Quo  war- 
ranto will  lie  for  usurping  aoy  office,  Whether 
created  by  charter  alone,  or  by  the  crown,  with 
the  consent  of  parliament,  provided  the  office 
be  of  a  public  nature,  and  a  substantive  office, 
sot  merely  the  function  or  employment  of  a 
deputy  or  servant,  held  at  the  will  and  pleas- 
ure of  others."  Dcwley  v.  Qu^^,  12  Clark  So 
F.  520.  ''An  office,  such  as  to  properly  come 
within  the  legitimate  scope  of  a  quo  warranto 
information,  may  be  defined  as  a  public  posi- 
tion, to  which  a  portion  of  the  sovereignty  of 
tbe  country  .  .  .  attaches  for  the  time  being, 
and  which  ia  exercised  for  the  benefit  of  tbe 
public."  Tbe  jurisdiction  covers  "a  great 
variety  of  offices  of  a  public  nature,  both  elec- 
tive and  appointive,  whose  functions  partake 
of  an  executive,  ministerial,  legislative,  or  ju- 
dicial character."  High,  Extr.  Legal  Rem. 
§1  620,  625,  626.  The  profeceional  business 
of  an  attorney  has  not  been  understood  to  be 
an  office  within  the  law  of  abandonment  and 
quo  warranto.  '^One  Edward  Hurst,  an  at- 
torney of  tbe  town  court  of  Canterbury,  being 
turned  out  by  the  commissioners  within  tbe 
kte  act  for  oorix>rations,  moved  now  for  a 
mandamus.  ...  It  was  suggested  that  it  is  a 
place  concerning  the  administration  of  justice. 
.  .  .  The  court  being  divided  in  opinion,  no 
writ  could  be  had."  Eurefe  Case,  T.  Raym. 
57.  /'A  mandamus  was  granted  in  the  case  of 
Hurst,  .  .  .  and  upon  the  neturn  of  the  writ, 
restitution  was  irrauted,  because  an  attorney  is 
not  such  an  office  of  which  the  commissioners 
for  corporations  have  a  power  to  intermeddle." 
Id.  84.  An  attorney  admitted  to  practice  in  a 
federal  court  is  an  officer  of  that  court.  In 
that  sense,  his  position  is  an  "office  under  the 
United  States;"  but  it  is  not  an  "office"  within 
the  meaning  of  the  Federal  Constitution  (art 
1,  g  6),  or  the  Stote  Constitution,  art  84.  He 
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"is  not  a  civil,  ffovemmental,  or  public  officer. 
He  is  not  a  holder  of  an  office  of  public  trusty 
within  the  meanincf  of  the  constitutions.  .  .  . 
He  IS  simply  an  officer  of  the  court."  Weeks, 
Attorneys  at  Law,  81.  "Public  office"  i»- 
sometimes  used  in  a  broad  sense,  synonymous 
with  public  duty."  Henly  v.  Lyme,  5  Bing. 
81,  was  case  against  a  municipal  corporation  for 
not  repairing  sea  walls  according  to  the  condi- 
tion of  a  grant  to  it  from  the  king.  "Ifa. 
man,"  says  Best,  (7A.  «/.,  "takes  a  reward^ 
whatever  be  the  nature  of  that  reward,  whether 
it  be  in  money  from  the  crown,  whether  it  be 
in  land  from  tbe  crown,  whether  it  be  in  lands 
or  money  from  any  individual — for  tbe  dis- 
charge of  a  public  duty,  that  instant  he  be- 
comes a  public  officer;  and  if,  bv  any  act  of 
negligence  or  any  act  of  abuse  in  bis  office, 
anv  individual  sustains  an  injuiy,  that  individ- 
ual is  entitled  to  redress  in  a  civil  action.  If 
that  be  so,  then  it  is  quite  clear  that  the  plaln- 
tiif  in  this' case  is  entitled  to  maintain  this  ac- 
tion." See  Foltg  v.  KeHin,  105  Ind.  221,  228, 
55  Am.  Rep.  187.  This  definition  does  not  in- 
dude  attorneys  at-law.  The  obligation  to 
render  public  service,  which  the  law  imposes 
upon  common  carriers,  and  which  is  one  of 
tbe  ordinary  characteristics  of  public  office,  la- 
not  an  element  in  the  business  of  tbe  lecal  pro- 
fession. "An  attorney  is  neither  a  public  of- 
ficer nor  an  officer  of  the  court  in  the  sense  in 
which  a  prosecuting  attorney,  a  clerk,  a  sher- 
iff, or  coroner  ia  an  officer.  ...  In  the  mere- 
practice  of  his  profession  he  is  not  in  the  re- 
ceipt either  of  a  salary  or  fees  allowed  by  law, 
but  is  simply  engaged  in  a  private  pursuit. 
Consequently  his  particular  services  cannot  be 
required  without  compensation."  Ex  parte 
narriJton,  112  Ind.  828,  833.  On  this  point 
the  authorities  are  conflicting.  Cooley ,  Const. 
Lim.  406,  486.  In  this  state  an  attorney  ia 
not  compellable  to  engage  in  general  or  special 
practice,  or  to  render  any  professional  service* 
upon  tender  of  compensation.  "It  seems  like 
a  solecism  to  regard  that  to  be  an  office,  in  this 
country,  to  which  there  are  no  duties  assigned" 
{Com,  V.  Qambie,  62  Pa.  848,  1  Am.  Rep.  422). 
and  in  which  an  unlimited  number  of  incum- 
bents may  remain  during  life,  legally  quali- 
fied, and  amply  competent  in  fact,  but  refus- 
ing every  request  to  perform  official  service, 
without  incurring  censure  or  liability,  or  being 
guilty  of  official  neglect  If  public  office  u 
erroneously  defined  as  including  duty,  tbe  in- 

Sairv  may  be  merely  whether  a  license  to  prac- 
ce  law  is  an  appointment  to  a  place  of  gov- 
ernmental power.  Whether  that  power  is  or 
is  not  necessarily  accompanied  by  duty,  a  right 
to  exercise  it,  in  its  electoral  or  official  form, 
is  not  conferred  upon  women  by  the  common 
law  of  this  state. 

In  Rome  and  England  and^  elsewhere,  wo- 
men have  not  been  lawyers.  The  usage  ma^ 
have  been  regarded  as  universal  law,  but  it  la- 
not  conclusive  on  the  question  of  legality. 
The  callings  followed  by  women  have  multi- 
plied without  legislHtion,  and  there  are  others- 
in  which  they  are  not  found,  but  in  which 
tbey  can  lawfully  engage.  Without  a  statu- 
tory or  common-law  rule  closing  any  branch 
of  any  profession  against  them,  public  senti- 
ment, based  on  prevailing  views  of  natural 
law  and  public  policy,  might  be  practicallr 
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equivalpDt  to  a  legislative  prohibition.  "The 
paraniouot  desiiny  and  mission  of  women  are 
to  fultill  the  Dobte  and  benicrn  offices  of  wife 
and  mother.  This  is  the  law  of  the  Creator. 
And  the  rules  of  civil  society  must  be  adapted 
to  the  general  consiitiitioj  of  tbines."  Brad- 
ley. Swayne,  and  Fielu,  JJ.^  in  BradwtU  v. 
Jllinois,  &U.  8.  16  Wall.  180.  141.  21  L.  ed. 
442.  446.  Men  autborizpd  U  admit  women  lo 
the  bar.  or  to  practice  as  attorneys,  might 
de<  m  it  inexpedient  to  try  the  ezperfment.  In 
ceriain  social  conditions  the  Ifgnl  question 
would  not  be  likely  to  arise.  Its  first  appear- 
ance would  be  expected  in  this  age,  and  in 
thiscoumry.  With  a  universal  opinion  that 
the  practice  of  law  is  not  an  employment  fit 
for  women,  and  with  such  a  view  of  conse- 
quences as  was  expressed  in  OoodeU'a  Cate^  39 
Wis.  232.  20  Am.  Rep.  42,  the  question  in  the 
minds  of  benchers  and  courts  would  be,  not 
wheher  women  could  lawfully  be  admitted, 
but  whether  they  could  lawfully  be  kept  out. 
When  it  was  held  that  it  could  not  be  neces 
sary  that  Mrs.  Cobbett  '^should  come  into 
court  [iu  behalf  of  her  husband,  who  was  ab- 
sent and  in  cnstody]  to  wrangle  at  nisi  prtua 
and  engage  in  scenes  inconsistent  with  the 
character  of  her  sex,"  it  would  not  have  been 
consist ered  necessary  or  advisable  that  women 
should  encage,  professionally  and  habitually, 
in  scenes  lb  us  descrilied. 

The  principle  by  which  the  question  of  ju 
dicial  power  to  errant  the  petition  in  this  case 
is  to  be  determined  seems  plain  and  simple, 
however  difficult  may  be  iu  application  to 
other  cases  nearer  the  line  that  separates  offi- 
cial from  nonofficial  employments.  By  our 
common  law,  women  do  not  vote  in  town 
meeting.  The  reason  is  that  voting  is  an  ex- 
ercise of  governmental  power.  For  the  same 
reason,  and  by  the  same  law.  they  do  not  hold 
public  office.  The  reason  of  the  rule  do(»s  not 
exclude  them  from  an  occupation  in  which 
they  would  take  no  official  part  in  the  govern- 
ment of  the  country.  The  question  is  whether 
an  attorney-at-law  is  an  officer  of  government 
within  the  reason  and  purpose  of  the  rule. 
If  a  licensed  attorney,  being  a  public  officer 
In  a  special  and  limited  sense,  is  not  a  public 
officer  ill  the  ordinary  sense,  and  by  virtue  of 
his  office  takes  no  official  part  in  the  govern- 
ment, the  admission  of  women  to  the  bar 
would  not  be  a  violation  of  our  common  law. 
If  an  attorney's  occupation  is  a  public  office 
in  the  governmental  sense,  the  admission  of 
women  will  be  illejpl  until  the  disability  is 
removed  by  the  legislature.  The  test  cannot 
be  found  in  anything  so  indeterminate  as 
whatever  concerns  the  administration  of  jus- 
tice. Nothing  concerns  the  administration  of 
Justice  more  than  the  part  taken  by  men  and 
women  as  witnesses  in  the  trial  of  civil  and 
criminal  cases.  Governmental  power  is  not 
exercised  by  their  testifying  truly  or  falselv. 
Neither  is  it  exercised  by  an  attorney  in  ad  vis 
ing  a  client,  drawing  a  will,  deed,  declaration, 
or  plea,  quesiioniuK  witnesses,  or  arguing  upon 
their  testimony.  Before  appearance  by  attor- 
ney was  allowed  by  acts  of  parliament,  a  per- 
son appearintr  as  attorney  for  a  party  under  a 
royal  mandate  may  have  been  regarded  as  in- 
vested with  a  degree  of  officii  authority. 
84  L.a  A. 


After  the  passage  of  the  Act  of  1403  (4  Hen. 
IV.  chap.  18).  entitled  **For  Regalatioo  of  At- 
torneys,"  which  required  them  **to  be  sworn 
well  and  truly  to  serve  in  their  offices.*  there 
may  have  been  little  occasion  to  distincui^h 
between  their  position  a?  officers  of  tie  court 
and  the  position  of  other  officials  wbo  exer- 
cised powers  of  government.  Serjeants  at 
law,  appointed  by  the  king,  may  have  been 
considered  officers  in  a  peculiar  sense.  All 
barristers  might  be  accounted  officers  by  tboee 
who  denied  that  they  were  agents  of  their 
clients.  To  what  extent  attorneys  and  coun- 
sel were  understood  to  be  government  ofDcers, 
and  to  what  extent  they  were  mere  occupants 
of  places  assigned  them  in  the  social  and  legal 
ranks  into  which  the  whole  community  was 
divided,  may  be  a  question.  1  Bl.  Com.  271, 
272,  876,  396-408.  Givine  due  weight  to  his- 
tory, tradition,  and  usage,  it  does  not  appear 
that  memt)ers  of  the  New  Hampshire  bar  are 
public  officers  in  any  other  sense  than  that  in 
which  they  are  'Officers  of  the  court.  That 
sense  is  well  understood,  and  is  fully  set  forth 
and  clearly  defined  in  authorities  before  cileJ. 

In  determining  whether  an  indictment  shall 
be  nolprassed  or  tried,  the  atiorne\  geneml 
acts  for  the  state  in  business  in  which  be  is 
the  state's  agent,  exercises  a  portion  of  the 
power  of  the  state,  and  performs  an  official 
duty.  The  prisoner's  counsel  is  not  employed 
by  and  does  not  act  for  the  same  princi|>a I.  ex- 
ercises no  governmental  power,  and  |)erfurins 
no  official  duty  due  from  him  to  the  state.  As 
adviser,  draughtsman,  and  counsel  for  other 
parties  than  the  state,  he  is  the  private  a«rent 
of  his  employers.  His  admission  to  practice 
was  not  an  admission  to  the  state's  service  in 
an  official  or  unofficial  capacity.  When  re- 
tained by  the  state  to  bring  a  civil  suit  or 
prosecute  an  indictment,  he  does  not  become 
a  state  officer.  When  not  retained  by  the 
state,  he  is  not  in  the  state's  employment:  and 
his  vocation  as  an  attorney  and  an  officer  of 
the  court  (a  public  officer,  in  the  special  and 
limited  sense  explained  by  the  autbotiiies), 
with  no  power  or  duty  of  a  ^vcm mental  nat- 
ure, is  not  a  public  office,  wiihin  the  meaning 
and  reason  of  the  common-law  rale  which  ex- 
cludes women  from  government  by  withhold- 
ing electoral  and  official  DOwer.  Their  exclu- 
sion from  the  exercise  of  legislative,  executive, 
and  judicial  autliority  does  not  prevent  their 
being  licensed  to  practice  as  physicians  or 
attorneys. 

When  the  attorney -general  employs  counsel 
in  a  state  case  (Gen.  Laws,  chap.  263.  ^  2), 
there  is  a  distinction  between  the  position  of 
the  public  prosecutor,  who  arts  in  his  official 
capacity,  and  the  position  of  the  attorney,  who 
renders  service  in  pursuance  of  a  contract. 
In  every  branch  of  the  government  illegal  at- 
tempts may  be  made,  by  contract  or  license, 
to  deleirate  official. power  to  disqualified  per- 
sons, minors,  women,  and  aliens  and  to  adult 
male  citizens.  State  v.  Hayes,  61  N.  H.  323- 
829.  The  inconvenience  that  may  arise  from 
this  practice,  and  the  difficulty  (in  some  cases) 
of  finding  the  line  between  official  and  non- 
official  employment,  are  not  a  ground  on  which 
the  existence  or  the  necessity  of  the  line  can 
be  denied,  or  on  which  it  can  be  held  that  a 
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-womiiii  cannot  legally  act  as  an  amanuenais  in 
drawiug  an  indiciment,  or  aa  an  attorney  in  a 
<ivil  or  criminal  case. 

Hlun  the  petitioner  furnishei  the  em'denee 
fequired  by  the  rtila,  the  quttlion  oj  her  admit- 1 


eicn  to  ^examination  (or  admisaiou  to  practice 
without  examination,   as  a  person   wlio  haa 
been  admitted  and  has  practiced  in  auullier 
state)  will  be  eoneiderecL 
All  concurred. 
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i.'^Am  nmezplained  dBlrty  of  two  yearn 

before  fllmK  a  bill  for  speciflo  performance  of  a 
contract  to  convey  improved dty  property,  upon 
which  the  price  has  not  been  paid,  wlU  defeat  the 
relief  sought. 
iB«  The  tender  of  the  whole  amoant  of 
purchase  money  before  it  was  due* 
under  a  contract  by  which  part  was  to  be  paid  in 


Interest  bearinir  notes,  is  not  a  proper  tender  of 
performance  of  the  contract. 

8«  A  certified  cheek  is  not  properly  tendered 
instead  of  money. 

4«  Specific  performance  cannot  be 
ordered  of  a  contract  for  the  eale  of 
land  made  by  a  man  whose  wife  did  not  Join  in 
it,  and  who  refused  to  execute  the  convex  ance; 
nor  can  the  husband  alone  be  compelled  to 
execute  it,  with  a  deduction  from  tlie  purchase 
price  of  the  value  of  her  dower  interest,  wS  this 
changes  the  contract 

(January  U,  1891.) 


Nora.— 5p«ci>!c  performance  of  eontrncts  for  eon^ 
vevance  where  wife  refuses  to  unite  in  the  eonvty- 
anee» 

SpeeifU  performanu  against  .wife  on  contract  of 
huabaiid. 

Speciflc  performance  of  a  contract  by  a  husband 
In  resanl  to  the  homestead  will  not  be  enforced  as 
against  the  wife.  Leonard  v.  Crane,  U7  111.  62: 
Yost  V.  De  Vault.  9  Iowa,  60;  Conboy  v.  Kansas 
City  ft  a  B.  Co.  49  Kan.  658;  BUrd  v.  Logan,  85 
Kan.2»8. 

So  she  will  not  be  compelled  to  rele^ise  dower 
In  land  where  the  husband  has  made  a  contract  of 
eale.  Hall  v.  Hall.  125  ill.  95;  WiswaU  v.  Hall,  8 
Paige,  313,  8  L.  en.  Ifo:  Richmond  v.  Robinson.  10 
Mich.  193;,Kel9ey  v.  Crowiher,  7  Utah.  619;  liuchoz 
V.  Walker.  19  Mich.  224:  Hanna  v.  Philiipi«,  1  Grant, 
<}a8.  253:  Schoon  maker  v.  Bonnie,  119  N.  T.  665, 
modifying  43  Hun,  634. 

And  the  same  was  stated  in  Kiddlesberffer  v. 
Ifentzer,  7  Watu,  142,  but  was  not  the  question  in- 
■volved. 

These  cases  fully  sustain  the  position  in  the  mam 
•case  ot  Rarboub  v.  Higkxt. 

And  the  wile  will  not  be  requhred  to  specifically 
perform  a  contract  made  by  the  husband  in  refrard 
to  executlnir  a  conveyance  of  her  lands.  Gray  bill 
▼.  Brugh,  21 L.  R.  A.  133. 89  Va.  895;  Welsh  v.  Bay- 
«rd,  21  N.  J.  Bq.  1^;  Wooden  v.  Morris,  8  N.  J.  Eq. 
e5;  HenneSi^y  v.  Woolworih,  128  U.  8.  488, 32  L.  ed. 
^600:  Williams  v.  Christie.  4  Duer,  29;  Bryan  v. 
Woolley,  1  llro.  P.  C.  184;  Daniel  v.  Adams,  Ambl. 
495;  Squire  v.  Harder,  1  Paiffe.  494, 2  L.  ed.  728,  19 
Am.  Dec  446:  Koirers  v.  Brooks,  80  Ark.  612;  Beaver 
T.  Tnttlpo.  24  Ind.  4L 

And  compromise  of  contested  will  made  by  her 
husband  and  attorney  affecting  h^r  estate  will  not 
bind  her.  Nichols  v.  Jones,  L.  R.  8  Bq.  696, 86  L.  J, 
Ch.  664, 15  L.  T.  N.  8.  888. 

8o  where  a  husband  made  an  exchange  of  lands, 
l>ut  contracted  that  she  should  assume  payments 
on  that  conveyed  to  her  it  would  not  be  specifically 
enforced.    Musgrove  v.  Hodges,  46  Kan.  764. 

So  where  the  hnahand  made  mutual  partition.  It 
-would  not  be  enforced  as  against  the  wife,  but  as 
«be  came  Into  court  and  then  consented  a  decree 
was  ordered.    Ireland  v.  Rittle,  1  Atk.  542. 

See  **Enftrrceable  contracts,"  infra, 
JSpecifle  performance  against  wife  on  contract  of 
hw»band  and  wife. 

And  specifie  performance  by  wife  will  not  be 
'24  L.  R.  A. 


decreed  on  a  contract  by  husband  and  wife  to  con- 
vey her  property.  Martin  v.  Mifchell.  2  Jac.  &  W. 
435:  Hogan  v.  Hogan,  89  111.  4?7;  Spurck  v.  Crook, 
19  IlL  415;  Butler  v.  Buckingham,  5  Day,  492. 3  Am. 
Dec.  174;  Knowies  v.  McCamly,  10  Puige,  842. 4  Lb 
ed.  1006;  Starbuck  v.  Hynod,  1  Ohio  L.  Bull.  140. 

So  where  the  contract  is  to  convey  lands.  Long 
V.  Brown,  66  Ind.  160. 

And  in  Gardner  v.  Moore,  76  Ala. 894, 51  Am.  Rep. 
454,  it  was  Slated  that  specific  performance  of  a 
contract  by  a  married  womau^s  hu8band,to  convey, 
would  not  be  enforced  where  her  power  to  convey 
is  derived  from  the  statute. 

And  a  court  of  equity  refused  to  enforce  a  con- 
tract by  a  husband  and  wife  to  levy  a  fine  to  the 
use  of  the  purchaser,  but  decreed  that  the  husband 
must  refund  the  money.  Otread  v.  Round,  4  Yin. 
Abr  203. 

So  a  deed  incomplete  from  defective  acknowlsdg- 
ment  or  want  of  delivery  will  not  be  enforced  as  a 
contract  to  convoy.  Jenkins  v.  Harrison,  66  Ala 
845;  Martin  v.  D welly,  6  Wend.  9.  21  Am.  Rep.  245; 
Carr  v.  Williams,  10  Ohio,  805, 86  Am.  Deo.  87:  Miller 
V.  Hine,  18  Ohio  St.  665;  Carney  v.  Hopple,  17  Ohio 
St.  89;  Leland'8  App.  13  Pa.  84. 

And  in'Moseby  v.  Partee,6  Helsk.  26.  it  was  stotea 
that  a  married  woman  could  not  Join  with  her  hus- 
band in  executing  a  penal  bond  that  would  be 
binding  on  her  on  her  failure  to  execute  a  deed  In 
fee  simple  with  covens nta  of  warranty. 

See  also  ^^Enforceable  ctmtracte^*^  infra. 

Specific  performance  against  wife  on  contract  of 
toire, 

A  contract  by  a  married  woman  for  the  convey- 
ance of  her  real  estate  will  not  be  specifically  en- 
forced against  her,  where  it  is  not  executed  with 
all  the  requirements  of  a  conveyance  under  the 
statute.  Watrous  v.  Cbalker,  7  Coon.  284;  Jackson 
V.  Torrence,  88  Cal.  5:21;  Bly the  v.  Dargin,  68  Ala. 
870:  Pilcher  v.  Smith,  2  Head.  20M;  Avery  v.  Oriffln, 
L.  R.  6  Eq.  606;  Sleffey  v.  Steffey,  19  Md.  5;  Oglesby 
Glial  Co.  V  Pasco,  79  Dl.  164;  Jones  v.  Goff,  63  Tex. 
248. 

So  a  deed  not  executed  according  to  the  statute 
will  not  be  specifically  enforced  as  a  contract  to 
convey.  Townsley  v.  Chapin,  12  Allen,  476;  Moul- 
ton  V.  Hurd,  20  TIL  137,  71  Am.  Dea  257. 

So  a  contract  by  a  wife  to  make  a  lease  will  not 
be  specifically  enforced.  Aylett  v.  Ash  ton,  1  Myl. 
*ai06,5L.J.Ch.N.8.71. 

And  where  a  married  woman  made  a  mistake  a^ 


764 


District  of  Columbia  Supremb  Coubt. 


Jas.^ 


APPEAL  by  complainant  from  a  decree  of 
tbe  Special  Term  sustaining  a  demurrer  to 
and  dismisBiDg  tbe  bill  in  a  suit  brought  to 
compel  specifle  performance  of  a  contract  for 
the  sale  of  real  estate.     Affirmed. 

Tbe  facts  are  stated  in  Uie  opinion. 

Meura,  Carusi  &  Miller,  for  appel- 
lants: 

Tbe  title  being  in  equity  vested  by  tbe 
agreement  in  complainant  as  assigns  of 
Holmes,  be  has  a  riebt  to  have  a  decree  com- 
pelling Laurence  Hickejr  to  convey  tbe  prop- 
erty to  bim,  and  if  bis  wife  will  not  Join  in  tbe 
deed,  tbe  value  of  her  inchoate  dower  right 
should  be  ascertained  and  deducted  from  the 
amount  of  purchase  money. 

Complainant  shows  his  willingness  to  take 
the  propt'rty  and  his  ability  to  conTply  with  the 
terms  of  sale,  and  asks  that  defendant  Laurence 
Hickey  convey  the  property  to  him,  deducting 
fro^D  tbe  purchase  money  the  value  of  the  in- 
choate dower  of  Mrs.  Hickey. 

Martin  v.  MerriU,  57  Ind.  84,  26  Am.  Rep. 
49:  Wright  v.  Toung,  6  Wis.  125,  60  Am.  Dec 
458. 


Tbe  rule  for  calculating  tbe  value  of  an  in> 
choate  right  of  dower  is  laid  down  in  Touna  v, 
Wrigfii,  4  Wis.  144.  65  Am.  Dec.  808. 

Where  the  defendant  Hickey  repudiates  the 
sale,  or  it  is  apparent  from  the  facts  and  cir- 
cumstances that  the  money  would  be  refused, 
it  is  not  necessary  to  make  a  tender  accordiDg 
to  the  terms  of  the  contract;  bertdes,  in  tht» 
case,  the  defendant  waived  the  tender  by  de- 
clining to  execute  the  deed. 

Hinckley  v.  Pittsburgh  Bemmer  8ied  Co.  121 
U.  8.  264.  80  L.  ed.  967;  Martin  v.  MerriU,  57 
Ind.  85,  26  Am.  Rep.  45;  Brcvon  v.  39ton^  21 
Minn.  409;  Mattocks  v.  To*ing,  66  Me.  45J^; 
Crary  v.  Smith,  2  N.  Y.  60:  Wright  v.  Toung, 
6  Wis.  127,  60  Am.  Dec.  458;  Seton  y.  Blade,  3 
White  ft  Tudor,  £q.  Cas.  76;  QMs  y.  Cham- 
pion, 8  Ohio.  887. 

Even  if  complainant  did  notoflfer  to  comply 
with  contracts  as  to  tbe  purchase  money,  yet 
the  benefit  of  the  objection  may  be  waived  fay 
the  conduct  of  the  parties,  as  was  done  in  this 
case  by  defendant  putting  his  refusal  solely  oa 
tbe  ground  that  his  wife  would  not  consent  to 
the  sale. 


to  the  effect  In  law  of  title  in  a  piece  of  property 
and  on  finding  that  it  was  affected  by  a  bond  of 
tutorship  resuItlnfiT  in  a  mortgage  which  she  oould 
not  cancel,  the  oourt  refused  to  compei  her  to  con- 
vey tbe  rame.  as  under  Civil  Code,  article  1822  and 
article  1819.  she  was  entitled  to  relief  from  mis- 
take. WillMrdlDg  V.  Maher.  86  Utu  Ann.  1182. 
See  next  subhead. 

Oontniott  iiutt  am  mSortiaiAA  OQaifnA  her  and  her 
ftutbafuL 

Contraots  made  by  wife  and  husband  where  poa- 
seSBlon  bas  been  delivered  will  be  specifically  en* 
forced.  Clayton  v.  Frazler,  88  Tex.  01;  Perrine  v. 
Mayberry,  87  Kan.  2ft8;  Edwards  v.  Fry,  9  Kan.  417. 

In  Kansas  the  contracts  of  a  married  woman  are 
the  same  as  thoae  of  a  single  woman,  but  it  requires 
joint  consent  of  husband  and  wife  to  convey  the 
homestead,  snd  possession  was  considered  Joint 
consent  in  Edwards  v.  Fry«  suprck 

8o  wben*  possession  was  delivered  to  a  purchaser 
and  improvements  were  made  and  money  paid, 
and  the  wife  refused  to  convey,  the  purchaser  was 
allowed  a  lien  on  the  land  for  tbe  money  paid  and 
improvements  leas  the  value  of  the  use.  Frarey  v. 
Wheeler,  4  Or.  190. 

So  where  the  complaint  against  husband  and  wife 
to  compel  specific  performance  of  a  contract  to 
convey  does  not  show  whether  it  was  acknowl- 
edged according  to  tbe  statute  so  as  to  be  binding. 
It  will  be  presumed  that  it  was  so  acknowledged 
and  support  a  decree  for  specific  performance. 
Banbury  v.  Arnold.  91  Cal.  806. 

And  where  a  married  woman  executes  a  con- 
tract in  regard  to  real  estate  according  to  the  stat- 
utory mode  of  contracting  for  a  conveyance  it 
will  be  specifically  enforced  against  her,  or  her 
vendee  with  notice.  Kingsley  v.  Gilman,  16  Minn. 
60;  Union  Brick  &  Tile  Mtg.  Co.  v.  Lorlllard,  44  N. 
J.  Sq.  1:  Baker  v.  Hathaway,  6  Allen.  lOR;  Dankel 
V.  Hunter,  61  Pa.  882, 100  Am.  Dec  651;  Gilbert  v. 
Sleeper,  71  Cal.  200. 

And  a  married  woman  will  be  required  to  convey 
land  for  which  she  makes  an  ante-nuptlal  contract, 
or  which  she  con  tractate  convey  and  then  msrries. 
Carpenter  v.  Carpenter,  40  Hun.  263;  Newby  v. 
Hlnsbaw,  22  Ind.  884;  Love  v.  Watklns,  40  Gal.  647, 
6  Am.  Rep.  624. 

Bo  where  a  wife  obtained  a  decree  of  specific  per- 
formance of  an  ante-nuptial  settleoient  and  her 
husband  died,  his  ohfldren  might  enforce  such  de. 
24  L.  R.  A. 


cree  against  her,  as  she  is  bound  by  such  electton. 
Barrow  v.  Barrow,  4  Kay  *  J.  409.  4  Jur.  N.  8.  lOA 

So  where  a  trustee  refused  to  convey  for  an  as- 
sociation and  died  specific  performance  was  de- 
creed against  his  heirs.  Vaughan  v.  Barclay.  6 
Wbart  892. 

But  after  this  decree  it  was  found  that  the  trust 
had  descended  to  all  the  children  equally,  and  one 
of  tbe  heirs,  a  feme  covert^  refusing  to  acknowl- 
edge her  signature  to  the  deed  as  t>elng  volunrai? 
specific  performance  was  decreed.  Dundas  v.  Bki- 
dle.  2  Pa.  160. 

And  where  a  purchaser  of  land  caused  the  same 
to  be  conveyed  to  a  married  woman,  under  an 
agreement  with  her  hustxind  that  on  repayment  of 
the  purchase  money  he  would  cause  tbe  land  to  be 
conveyed  to  the  purchaser,  who  took  poascpaioo 
and  made  improvements,  it  may  be  enforced 
against  the  wife  who  is  held  to  be  only  a  naked 
trustee.    Bush  v.  Cella,  62  Ark.  878. 

And  where  a  married  woman  iMught  land  at  ju- 
dicial sale  and  agreed  to  convey  the  aame  to  a  party 
who  paid  the  purchase  money,  be  was  allowed  a 
lien  for  the  same.   Moore  v.  Ligon,  80  W.  Va.  141 

So  where  a  woman  has  the  right  of  a  feme  vote 
and  agrees  to  make  a  mortgage  receiving  a  val- 
uable consideration,  equity  will  enforce  specific 
performance.  Stead  v.  Nelson,  2  Beav.  246. 9  L.  J. 
Ch.  N.  S.  18.  8  Jur.  1046. 

And  where  she  ratifies  her  husband^  agreement, 
to  execute  a  mortgage,  to  take  up  anottier.by 
paying  the  fees  for  obtaining  discharge  and  record 
of  same,  she  will  be  required  to  speolflGaUy  per- 
form the  same.  Dort  v.  Nicksn  (N.  fj,  Oct.  2r, 
1891. 

And  in  Breutzer  v.  Lawrence,  68  Wis.  894.  a  con- 
tract by  husband  and  wife  for  the  sale  of  land 
owned  jointly  by  them  was  specifically  enforced 
against  t)oth,  on  the  ground  that  under  Ute  statute 
which  gives  her  full  control  of  real  estate  whl<A 
she  owns  in  her  own  right,  her  contract  in  regard 
to  such  lands  will  he  enforced  as  though  she  wers 
unmarried. 

SrKCiMvwfcrmaneeagaimAhmtoana¥ik&re  w^ere- 
fmee  touniteineonoeyance. 

As  to  how  far  courts  will  enforce  contracts  for 
conveyance  against  husbands  where  the  wife  r^ 
fuses  to  join  there  is  some  conflict  of  decisioDa» 
some  courts  holding  that  a  contract  by  a  husband 
to  convey  the  homestead  will  be  specUlcaUyeofor- 


:im. 
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WM  ▼.  ffiiffhei,  L.  R.  10  £q.  281;  WeUi  v. 
MoTwU,  82  Beav.  408. 

The  properly  has  not  enbanced  In  yalue,-* 
•od  Uie  circuniataiices  of  the  parties  to  the 
contract  are  the  same,— hence  "we  claim  specific 
performance  will  be  decreed. 

Tieman  y.  Boland,  16  Pa.  429;  McKay  v. 
Harrington,  1  McLean,  50. 

Where  the  contract  is  unobjectionable  (at  to 
«t1e  of  real  estate)  it  is  as  much  a  matter  of 
-course  for  a  court  of  equity  to  (fecree  specific 
performaDce,  as  it  is  for  a  court  of  law  to  give 
-damages  for  a  breach  of  it. 

Smoot  v.  Bea,  19  Md.  808. 

Messrs.  Riddle  Sb  DavU*  for  appellees: 

The  enforcement  of  a  specific  performance 
is  not  a  matter  ex  ddnto  justitim;  "the  party 
aeeking  its  execution  must  show  that  he  has 
fullv.  not  partially,  performed  everything  to 
be  done  on  his  part. 

(/Brien  v.  PenUt,  48  Md.  562. 

The  ?endee  must  make  a  tender  and  pay  the 
money  into  court. 

Doyle  V.  Teas,  6  DI.  202;  Bra4fard  v.  Foster^ 
87  Tenn.  L 

In  many  of  the  states  a  wife  must  execute  a 


contract  with  the  formality  of  her  deed  to 
warrant  such  a  decree  agiiinst  her.  Her  signa- 
ture without  this  is  not  Rnfficient. 

Kmnn^  V.  MeCamly,  10  Paige,  842,  4  L.  cd. 
1008. 

£qiiity  will  not  require  a  husband  to  procure 
his  wife  to  convey. 

2  Story,  Eq.  g§  731-785;  Emery  v.  Wase,  8 
VesL  Jr.  614. 

Equity  will  not  decree  indemnity  a.eainst  a 
husband  for  nonconveyance  of  bis  wife. 

Clark  V.  Btirer^  7  Watts.  107,  83  Am.  Dec. 
745;  Hepburn  ▼.  Auld,  9  IT.  8.  6  Crancb,  2«2, 
8  L.  ed.  96:  Mavghlin  y.  Perry,  85  Md.  862. 

There  was  a  decree,  for  performance  bj 
husband,  without  indemnity  in, — 

FraJuirty  v.  Bfake  (N.  J.  Eq.)  July  2,  1887; 
Blake  y.  Ftaitey,  44  N.  J.  Eq.  228.  See  also 
Beillyy.  Bmith,  25  N.  J.  Eq.  15»;  Uawraltyy. 
Warren^  18  N.  J.  Eq.  124,  90  Am.  Dec.  618; 
Lveas  y.  Scott,  41  Ohio  St.  686;  Weed  v.  Terry, 
2  Dougl.  (Mich.)  844,  45  Am.  Dec.  357;  Bid^ 
mond  y.  BMnson,  12  Mich.  198;  Gaimeross  y. 
McfJrann,  87  Minn.  180;  Musgrove  y.  Bodges, 
46  Kan.  764. 

A  ?endee  deairing  a  conyeyance  from  a  wife 


-oed  after  the  death  of  the  wife  or  the  remoyal  of 
the  family  from  that  land.  Ailisonv.  8billincr«  27 
Tex.  450, 88  Am.  Dec.  622;  Brewer  y.  Wall,  28  Tex. 
56ft,  76  Am.  Dec.  7«. 

And  will  be  enforced  as  ajralnst  all  land  oyer  and 
aboye  the  homestead  amount.  Hotcbkiss  y.  Brooks, 
98  111.  886;  Watson  y.  Doyle,  ino  III.  415. 

And  equity  will  decree  husband  to  convey  his  own 
interest  in  land,  where  be  contracts  to  convey.  Bd- 
rinf  ton  v.  Harper,  2  J.  J.  Marali.  868,  20  Am.  Dec 
140. 

Rut  wfl]  not  compel  the  husband  to  ooeroe  his 
wife  to  surrender  dower.    2Z>id. 

And  where  a  father  agreed  to  convey  to  his  son 
but  conveyed  to  his  wife  through  a  third  party, 
and  then  died,  the  widow  was  compelled  to  convey 
her  husband^s  title  subject  to  her  dower.  Jeifer- 
«on  V.  JelferBon,  96  111.  551. 

And  where  a  husband  holds  land  as  trustee  for 
bia  wife  and  at  her  request  sells  the  same  to  a 
stranger,  specific  performance  was  decreed  as  it 
waa  unnecessary  for  her  to  Join  in  the  deed  and  the 
h  uaband  will  be  compelled  to  con  vey.  Bostetter  y. 
Grant,  18  Ohio  St.  126. 

But  specific  pertormanoe  of  contract  by  husband 
to  convey  the  homestead  will  not  be  specifically 
enforced  where  the  wife  refuses  to  unite  in  the 
conveyance.  Bamett  v.  Mendenhall,  42  Iowa,  206: 
PhlUlps  y.  Btauch,  20  Mich.  869;  Moses  v.  MoCaain, 
'Si  Ala.  370. 

These  cases  hold  that  under  the  statutes  contracts 
-for  conveyance  of  the  homestead  are  invalid  if  not 
executed  by  husband  and  wife  acoordlnf  to  the 
statute. 

And  specific  performance  by  husband  alone  on  a 
contract  for  conveyance  of  lands  was  denied  where 
eomplainant  was  guilty  of  delay  and  laches.  Ford 
-▼.  Buker,  86  Va.  75;  Peters  v.  Delaplalne,  49  N.  Y. 
862. 

And  where  the  parties  did  not  contemplate  a  sale 
eubject  to  wife^s  dower,  specific  performance  by 
tbe  husband  will  be  refused.  Dunsmore  ▼,  Lyle, 
«T  Va.  891. 

In  Stevens  v.  Parish,  29  Tnd.  260.  96  Am.  Dec.  686, 
It  was  stated  that  neither  the  husband  nor  wife 
would  be  comi»elied  to  Join  in  a  conveyance  on  a 
contract  where  both  did  not  Join. 

But  where  husband  had  the  reversion  in  fee  with 
life  estate  in  wife,  and  the  husband  received  the 
purchase  money  and  died,  the  purchaser  was  entl* 
^>4  L.  R  A. 


tied  to  specific  performance  as  to  the  reversion  In 
fee.    Barker  v.  Goz,  L.  R.  4  Ch.  Di v.  4fti,  40  L.  J.  Ch. 
62, 85  L.  T.  N.  a.  668. 25  Week.  Bepw  188. 
BpeeiHe  petrformance  by  husband  wUh  abatement  for 
dtJMency  in  tUle. 

Many  courts  hold  that  a  husband  will  be  com- 
pelled to  convey  such  title  as  be  can  irive.  allow* 
inff  the  purchaser  an  abatement  of  tbe  price  for 
damufces  in  not  obtaining  the  wife^s  Joinder  in  tbe 
dee<ft.  Woodbury  v.  Luddy.  U  Allen.  1, 92  Am.  Dea 
781:  Winirate  v.  Hamilton,  7  Ind.  78:  Hazelrig  y. 
Hut8on,18Ind.  481;  Martin  v.  Menitt,  07  Ind.  Si, 
26  Am.  Bep.  46;  Troutman  v.  Gowing,  16  Iowa,  415; 
Leach  v.  Forney,  21  Iowa,  271,  88  Am.  Dec.  674; 
Pressor  y.  Hildenbrand,  28  Iowa,  488;  Zftbley  y. 
Sears,  38  Iowa,  607:  Park  v.  Johnson,  4  Allen,  259; 
Davia  V.  Parker,  14  Allen,  94;  Walker  y.  Kelly,  91 
Mich.  212;  iSanbom  v.  Nockin,  20  Minn.  178:  Wright 
V.  Younir,  6  Wis.  137,  70  Am.  Deo.  458:  Sprinprle  v. 
Shields.  17  Ala.  205;  Young  y.  PauU  10  N.  J.  Eq.  401, 
64  Am.  Dec.  466;  Barnes  v.  Wood,  L.  B.  8  Bq.  424, 88 
L.  J.  Oh.  688. 17  Week.  Bep.  lOSa  21  L.  T.  N.  8.  227. 

And  the  same  was  stated  in  Shaw  v.Vincent,  64  N. 
C.  600,  but  held  that  such  an  equity  could  not  ba 
applied  in  a  court  of  law. 

Other  courts  hold  that  a  decree  will  not  be  granted 
compelling  tbe  husband  to  convey  subject  to  the 
right  of  his  wife  and  deducting  damages  for  her 
refusal  to  Join  in  tbe  deed,  holding  with  the  main 
case  that  this  would  be  making  a  new  contract. 
McCann  v.  Janes,  1  Bob.  (Va.)  256;  Clarke  v.  Belnt, 
12  Oratn  98;  Burk's  App.  75  Pa.  141, 15  Am.  Kep.  687; 
Biesz's  App.  78  Pa.  485;  Clark  v.  Seirer,  7  Watts,  107, 
88  Am.  Dec.  745;  Roos  v.  Lockwood,  59  Hun,  181; 
Martin  v.  Colby.  42  Hun,  L 

So  where  an  exchange  of  lands  waa  agreed  up* 
on  and  no  cash  value  was  placed  on  either  iraot« 
specific  performance  with  deduction  for  wife^s 
right  of  dower  was  refused.  Stemberger  y.  M<v 
Govern,  56  N.Y.  12. 

So  where  the  complainant  was  not  willing  to  ac- 
cept  the  title  without  the  wife  Joining,  the  court 
would  not  compel  the  defendant  to  indemnify  the 
complainant.  Uawralty  y.  Warren,  18  N.  J.  Bq. 
124, 90  Am.  Dec.  618. 

And  where  the  husband  would  have  refused  to 
agree  to  convey  with  release  of  dower  by  bis  wife 
and  this  was  known  to  the  purchaser,  specific  per- 
formance with  an  abatement  for  her  intefesi  waa 
refused.    Lucas  y.  Scott,  41  Ohio  St.  686. 
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must  contract  with  her  with  forms  that  bind 
her  and  her  heirs  at-law.  A  court  will  not  en- 
force a  husband's  covenant  that  his  wife  shall 
convey,  nor  indemnify  ibe  vendee  for  her  re- 
fusal. He  may  take  the  husband's  deed,  or  an 
aotioo  against  him  at  law — his  only  remedies. 
Bie8z*9  App.  78  Pa.  485;  Burk's  App,  75  Pa. 
141,  15  Am.  Rep.  587;  Conon  v.  Afutvany,  49 
Pa.  88.  88  Am.  Dec.  485;  Peeler  v.  /,«w,  26  N. 
J.  £q.  8b0;  Jaekwn  y.  Torrenee,  88  Cal.  521. 

Alveyv  Ch,  J,,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  this  case,  as  assignee  of  a 
contract  for  the  sale  of  certain  real  estate, 
situated  in  the  city  of  Washington,  has  filed 
thifl  bill  against  the  defendants  to  procure  a 
decree  for  specific  performance  of  the  contract. 
The  contract  is  in  writing,  and  bears  date  the 
15ih  of  September,  1888.  Bv  this  contract 
the  defendant,  Laurence  Hickey,  agreed  to 
sell  the  property  to  the  defendant,  James  O. 
Holmes,  and  the  latter,  on  the  17th  of  Sep- 
tembrr.  1888,   assigned  the  contract  to  the 


plaintiff.  In  fact.  Holmes  acted  as  the  agent 
of  the  plaintiff  in  making  the  purchase, 
though  the  fact  was  not  disclosed  to  the  de- 
fendant Hickey  until  some  time  after  the  con- 
tract was  made.  The  bill  was  filed  on  tbe 
6th  of  December,  1890,  against  Hickey  and 
his  wife,  thoueh  the  wife  was  not  a  party  tr> 
the  contract.  A  decree  is  prayed  a^rainst  both 
husband  and  wife,  that  they  be  required  to 
join  in  the  ^ecution  of  a  deed  for  the  prop- 
erty to  the  plaintiff.  Holmes  is  also  made  a 
defendant  to  the  bill.  Hickey  and  wife  sev- 
erally demurred  to  the  bill,  and  the  demurrers 
were  sustained  and  the  bill  dismissed.  And 
in  thus  disposing  of  the  case  we  think  the 
court  below  has  committed  no  error. 

By  the  terms  of  the  contract,  the  two  lots. 
Nos.  16  and  17,  in  Square  No.  536,  were 
agreed  to  be  sold  by  the  defendant  Laurence 
Hickey  to  Holmes  for  the  sum  of  $5500,  anil 
the  sum  of  $100  was  paid  at  the  time  as  pari 
of  the  purchase  money.  The  title  to  the 
property  was  to  be  perfect,  or  otherwise  the 
$100  deposit  was  to  be  returned.     It  was  also 


And  the  same  was  held  where  the  purchaser 
never  believed  that  he  oould  have  purobased  the 
fee.  GBFtle  v.  Wilkinson,  L.  R.  5  Ch.  684,  89  L.  J* 
Ch.  848, 18  Week.  Rep.  688. 

And  so  It  is  held  that  the  purchaser  can  only  re- 
quire the  vendor  to  convey  without  deducting 
damaires  for  ivfiiMil  of  wife  to  unite.  Dixon  v. 
Rice,  lA  Hun,  422;  Plaharty  v.  Blake  (N.  J.)  July  2, 
1887;  Bonnet  v.  Babbage,  10  N.  T.  Supp.  864;  Reilly 
v.8oiith,25N.  J.Bq.158. 

Requirina  huOMnd  to  obtain  hU  wlfe*9  tiffnatiure. 

A  hiipband  will  not  be  compelled  to  obtain  his 
wife's  riKuature  to  his  con  veyance.  Weed  v.  Terry, 
2  DouRl.  (Mich.)  844, 46  Am.  Dec  2S7:  Martin  v. 
Mitchell,  2  Jac.  &  W.  425;  Howell  v.  Geonre,  I  Madd. 
18:  Peeler  v.  Levy,  26  N.  J.  Eg.  830;  Daniel  v.  Adams, 
Ambl.  406. 

And  in  Frederick  v.  Coxwell,  8  Younge  *  J.  614; 
Fisher  v.  Worrall,  6  Watts  &  8.  478;  and  Weller  V. 
Weyand,  2  Grant,  Gas.  105,— it  was  stated  that  a  ven- 
dor would  not  be  required  to  procure  his  wife  to 
join  in  his  deed. 

And  in  Davis  v.  Jones,  4  Bos.  *  P.  287.  Lord  Mans- 
field said:  **  Nothing  can  be  more  absurd  than  to 
allow-  a  marrted  woman  to  be  compelled  to  levy  a 
floe  through  the  fear  of  her  husband  being  sued 
and  thrown  into  goal,  when  the  general  principle 
of  law  is  that  a  married  woman  shall  not  be  com- 
pelled to  levy  a  fine." 

Formerly  *t  was  held  that  the  husband  mustpro- 
enre  his  wife*8  Joinder.  Hall  v.  Hardy,  8  P  Wms. 
186;  Withers  v.  Plnchard,  cited  In  7  Ves.  Jr.  475; 
Barrington  v.  Horn,  2  Eq.  Oas.  Abr.  17. 

8o  in  Berry  v.  Wade,  Finch,  180,  although  coun- 
sel for  plaintiff  agreed  that  a  plea  that  the  wife  was 
a  joint  owner  and  not  a  party  to  an  award  on  a 
contract  to  exchange  land,  but  the  court  ordered 
defendant  to  convey  according  to  his  agreement. 

And  in  Stephenson  v.  Morris,  7  Ves.  Jr.  474,  the 
defendant  was  decreed  to  obtain  his  wife's  joinder 
in  a  surrender  of  copyhold,  but  he  did  not  allege 
taiability  to  procure  her  lolnder. 

And  while  m  Sedgwick  v.  Hargrave,  2  Ves.  Sr.  67, 
It  was  said  that  the  court  will  not  make  a  personal 
decree  on  the  wife  wbere  the  husband  and  wife 
contract,  yet  the  husband  was  decreed  to  convey 
and  procure  his  wife's  joinder  or  refund  the 
money. 

And  in  Hulmes  v.  Thorpe,  5  N.  J.  Eq.  416,  it  was 
stated  that  a  wife  would  not  be  decreed  to  convey, 
but  as  she  had  twice  acknowledged  a  deed  she 
24  L.  R  A. 


had  shown  such  consent  that  she  mfcrht  be  or- 
dered to  give  a  deed,  but  the  safer  way  irould  be  to 
order  the  delivery  of  the  deed  that  hftd  been  al- 
ready executed. 

Iftituolfey;  e$ifonlna  eontracts  agalntt  voidee. 

It  is  generally  held  that  where  oontracta  are  not 
enforceable  by  tbe  vendee,  on  account  of  the  wife 
of  the  vendor  not  being  compelled  to  convey,  the 
vendor  cannot  enforce  specific  performance  of 
•uoh  contract..  Watts  v.  Elinney,  8  Leigh,  2TS.S 
Am.  Dec.  206;  Williams  v.  Graves  (Tex.)  May9L  ISM: 
Shenandoah  Valley  R.  Co.  v.  Dunlap,  88  Va.  316: 
Luse  V.  DeitB,  46  Iowa,  206;  Chilhowie  Iron  Co.  v. 
Gardiner,  79  Va.  806;  Ten  Byck  v.  Manning  (K.  J.t 
Nov.  10. 1803;  Harris  v.  Mott,  10  Beav.  160, 16  Jur- 
978. 

So  where  the  married  woman  had  refused  for 
years  to  perform  the  contract  for  conveyance  she 
and  her  husband  cannot  thereafter  obtain  a  df'cree 
for  specific  performance.  Holgate  v.  Eaton,  116  U. 
S.  83, 29  L.  ed.  588. 

And  in  Richards  v.  Doyle,  86  Ohio  St.  41, 88  Am. 
Rep.  550,  It  was  stated  that  such  a  contract  as  is  Dot 
mutually  enforceable  will  not  be  decreed  to  be 
specifically  performed. 

But  whore  tbe  contract  Is  binding  on  the  hof- 
band  and  wife  it  will  be  specifically  enforced 
against  the  purchaser.  Newberry  v.  Slafter.  98 
Mich.  468;  Van  Allen  v.  Humphrey,  15  Barb.  556w 

And  where  the  wife  has  fully  performed  her  part 
and  the  purchaser  Is  in  possession,  he  cannot  ob- 
ject to  want  of  mutuality  in  a  suit  by  the  vendor? 
for  specific  performance.  Seager  v.  Bum^  4  Minn. 
141. 

And  hi  Fennelly  v.  Anderson,  1  Ir.  Ch.  Rep.  706. 
it  was  held  that  a  husband  and  wife  may  maintain 
a  suit  for  specific  performance  of  an  agreement  by 
them  with  a  third  party  for  the  sale  to  him  of  laod» 
of  which  the  husband  is  seised  in  right  of  his  wife. 

This  case  admits  that  the  law  has  changed  in  re- 
gard to  the  purchaser  obtaining  specific  perf  orm- 
anoe  and  that  he  could  not,  but  bases  the  decision 
on  statements  made  by  counsel  in  arguments  hi 
other  cases,  and  that  pending  this  negotiation  the 
married  woman  might  have  validated  the  contract 
by  acknowledging  it  under  Statute  4  &  5  Wm.  IV., 
chap.  92,  and  refuses  to  dismiss  the  petition  on  the 
ground  of  want  of  mutuality. 

Cases  in  regard  to  reformation  of  deeds  havt 
been  omitted  from  this  note.  1.  T. 
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affreed  that  the  terms  of  sale  should  be  com- 
plied  with  within  twenty  days  from  the  date 
of  the  contract,  and  thereupon  the  property 
was  to  be  deeded  to  Holmes  or  his  assigns. 
Twenty-five  hundred  dollars  of  the  purchase 
money*^were  to  be  paid  in  cash,  and  the  bal- 
ance to  be  paid  in  three  notes  of  $1000  each, 
bearing  six  per  cent  interest,  payable  in  one, 
two,  and  three  years  from  date  respectively. 

The  plaintiff  alleges  in  his  bill  that  on  the 
5th  day  of  October,  1888.  after  the  contract 
had  been  assigned  to  him,  and  within  the 
twenty  days  for  the  performance  of  the  con- 
tract, ho  called  on  the  defendant,  Laurence 
Hickey,  and  tendered  him  in  cash,  in  the 
form  of  a  certified  check  by  one  of  the  banks  of 
the  City  of  Washington,  $5,400,  which,  with 
the  $1(K)  paid  at  the  date  of  the  contract  made 
the  sum  of  $5,500,  the  full  amount  of  the 
purchase  money ;  and,  at  the  same  time, 
tendered  tlie  draft  of  a  deed  for  the  property 
in  fee- simple,  to  be  executed  by  said  Hickey 
and  his  wife.  But.  as  it  is  alleged,  the  de- 
fendant, Laurence  Hickey,  refused  to  accept 
the  amount  so  tendered  him,  or  to  examine 
and  execute  the  deed,  on  the  ground,  as 
stated  by  him,  that  his  wife  was  not  willing 
to  sell  Hud  convey  the  property  to  the  plain- 
tiff, and,  therefore  she  declined  to  become  a 
party  to  the  deed. 

The  plaintiff  then  alleges  that  he  has  al- 
ways been  ready  and  willing,  and  is  still 
ready  and  willing,  and  tenders  himself  ready 
to  perform  the  agreement  on  his  part,  upon 
having  a  conveyance  made  to  him  for  the 
property  in  fee 'simple  by  Hickev  and  wife, 
discharged  of  any  incumbrance  thereon,  and 
the  dower  right  in  the  same,  held  by  the  wife ; 
but  that  the  defendant  Laurence  Hickey  has 
refused,  and  does  still  refuse,  to  perform  the 
agreement  on  his  part,  under  pretence  that 
he  is  unable  to  convey  the  property  free  of 
dower,  for  the  reason  alleged  by  him  that  his 
wife  will  not  join  him  in  the  deed. 

The  bill  then  alleges  that  although  the 
wife  will  not  join  her  husband  in  the  deed, 
yet  the  plaintiff  is  readjr  and  willing  to  take 
a  deed  of  conveyance  m  fee  simple  of  the 
propertjT  from  the  husband  alone,  subject  to 
the  contingent  right  of  dower  in  the  wife,  at 
the  price  stated  in  the  agreement,  less  what- 
ever may  be  the  reasonable  value  of  said  con- 
tingent right  of  dower  in  the  property.  The 
plaintiff  also  claims  to  be  reimbursed  for 
expenditures  made  by  him,  in  having  the 
title  to  the  property  examined  and  the  deed 
prepared. 

The  prayer  of  the  bill  is  that  the  defend- 
ants Hickey  and  wife  be  compelled  by  a  de- 
cree to  execute,  acknowledge,  and  deliver  to 
the  plaintiff  adeedindue  form  of  law,  con- 
veying the  property  free  of  all  incumbrances, 
upon  the  plaintiff  paying  the  purchase  money 
mentioned  in  the  contract.  Or  that  a  decree 
be  passed  requiring  the  defendant  Hickey  to 
convey  to  the  plaintiff,  subject  to  the  con- 
tingent right  of  dower  of  the  wife  in  the 
property,  a  good  fee  simple  title,  by  a  proper 
deed  therefor,  first  deducting  the  value  of 
such  contingent  right  of  dower  of  the  wife 
in  the  property  from  the  amount  of  purchase 
money  stipulated  to  be  paid.  There  is  also 
a  prayer  for  general  relief. 
t4  L.K  A. 


There  are  several  ^rounds  upon  which  the 
court  below  was  well  justified  in  sustaining- 
the  demurrers  and  dismissing  the  bill. 

A  party  coming  to  a  court  of  equity  for 
specific  performance  must  show  that  there  is 
equity  and  good  conscience  in  support  of  his 
claim  to  relief,  and  that  his  application  is 
made  within  reasonable  time,  in  view  of  all 
the  circumstances  of  the  case.  In  this  case 
the  bill  was  not  filed  until  after  the  lapse  of 
more  than  two  years  from  the  time  the  de- 
fendant Hickey  refused  to  receive  the  money 
and  execute  the  deed.  This  was  undue  delay 
under  the  circumstances  of  tlie  case,  and  there 
is  nothini;  shown  in  the  bill  to  justify  the 
delay.  The  lots  of  ground  were  improved  by 
buildings  thereon,  and  they  require  the  ex- 
penditure of  money  to  keep  them  in  repairs, 
and  to  keep  up  insurance;  and  the  salable 
value  of  the  property  was  liable  to  constant 
change  and  fluctuation ;  and  where  the  pur- 
chase money  has  not  been  paid,  the  motive 
for  enforcing  the  contract  or  not  enforcing  it 
specifically  may  largely  depend  upon  such 
change  In  value. 

Apart,  however,  from  the  objection  of 
delay  in  makinji:  the  application,  there  was 
no  proper  tender  of  performance  of  the  con- 
tract on  the  part  of  the  plaintiff,  such  as  wa» 
required  by  the  terms  of  the  contract  itself. 
The  tender  of  the  whc!e  »mount  of  the  pur- 
chase money  within  the  twenty  days  was  not 
what  was  contemplated  by  the  contract.  By 
the  terms  of  the  contract,  the  defendant 
Hickey  was  entitled  to  receive  in  cash  $2,500 
of  the  purchase  money,  and  the  balance  in 
three  notes,  at  one.  two  and  three  years,  to 
bear  interest  at  the  rate  of  six  per  cent.  Thia 
investment  of  a  portion  of  the  purchase  money 
may  have  been  a  very  material  consideration 
with  the  defendant  Hickey,  inducing  him  to 
enter  into  the  contract  of  sale.  Clearly,  the 
plaintiff  had  no  ri^ht  to  require  the  defend- 
ant to  forego  his  right  to  receive  the  notes, 
according  to  the  terms  of  the  agreement.  Nor 
had  the  plaintiff  a  right  to  require  the  de- 
fendant to  receive  a  certified  check  instead 
of  money.  Before  the  plaintiff  could  right- 
fully demand  performance  on  the  part  of  the 
defendant,  he  should  have  tendered  strict  per- 
formance on  his  own  part. 

But  there  is  more  substantial  ground  shown 
for  sustaining  the  demurrers  than  those  to- 
which  we  have  referred  ;  and  that  is  the  want 
of  right  in  the  plaintiff  to  require  the  de- 
fendant Hickey  to  procure  the  joinder  of  his 
wife  in  the  conveyance  of  the  property,  or  tx> 
submit  to  a  modification  of  the  contract,  and 
to  have  the  contract  specifically  executed  as 
mod i fied.  The  question  here  presented  is  one 
that  has  been  variously  decided,  both  in  Eng- 
land and  in  this  country.  Indeed,  it  has  been 
a  perplexing  question  to  the  court ;  but  tlie 
great  weight  of  authority  of  the  present  day 
would  seem  clearly  to  be  against  the  attempt 
of  a  court  of  equity  to  compel  a  husband  to 
procure  the  joinder  of  his  wife  in  a  con- 
veyance with  him,  against  her  will,  at  the 
peril  of  his  being  imprisoned  for  contempt 
of  court  for  nonexecution  of  the  decree.  For 
such  a  decree  would  seem  clearly  to  con- 
travene both  the  letter  and  the  policy  of  the 
statute,  which  requires  that,  in  order  to  give 
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•effect  to  a  conveyance  of  the  estate  of  the 
wife,  or  to  bar  her  right  of  dower  in  the  estate 
of  her  husband,  she  shall,  apart  from  her  hos- 
band,  declare  that  she  executes  and  acknowl- 
edges the  deed  willingly  and  freely.  U.  8. 
Rev.  Stat  relating  to  District  of  Columbia, 
sees.  460,  451.  But  how  is  this  to  be  ac- 
complished if  the  wife  is  unwilling  to  exe- 
cute the  deed,  or  to  make  the  acknowledgment 
required  by  the  statuto?  The  husband  ought 
not  to  be  put  in  a  position  by  a  court  of 
•equity  to  tempt  him  to  coerce  his  wife  to 
Join  him  in  a*  deed,  nor  ought  the  wife,  es- 
pecially where  she  is  not  a  party  to  the  con- 
tract, to  be  put  to  the  alternative  of  either 
•executing  and  acknowledging  the  deed,  or  of 
4tl lowing  her  husband  to  be  committed  to 
prison  tor  contempt 'of  court  because  of  the 
noncompliance  with  the  decree  for  specific 
performance. 

In  the  view  of  and  according  to  the  opinjon 
•of  some  of  the  ablest  and  most  distinguished 
•chancellors  and  writers  on  equity  juris- 
prudence, a  decree  for  specific  performance 
against  the  husband  in  such  case  ought  not  to 
l>e  made. 

This  was  the  opinion  of  Lord  Ohancellor 
Oowper,  Ijord  Chaneettor  B.  Gilbert,  Lard 
Eldon  and  Sir  Thomas  Plumer,  as  shown  by 
GhaneelloT  Kent,  in  the  second  volume  of  his 
Commentaries,  p.  169 ;  and  the  learned  Ameri  • 
can  chancellor  and  commentator  leaves  no 
•doubt  of  his  own  opinion  upon  the  subject  as 
being  strongly  opposed  to  decreeing  specific 
performance  in  such  cases. 

In  2  Story  on  Equity  Jurisprudence,  §8  781, 
78d,  the  subject  is  treated  by  the  author  with 
great  clearness  and  force.  After  stating  that 
there  have  been  many  cases  in  which  agree- 
ments and  covenants  of  this  sort  have  been 
decreed  to  be  specifically  performed,  the 
author  proceeds  to  say  that  the  reason  for 
such  decrees  Is  said  to  be  because,  in  such 
^cases,  it  is  to  be  presumed  that  the  husband, 
when  he  enters  into  such  a  covenant,  has  first 
gained  the  wife's  consent  for  that  purpose. 
^But,"  continues  the  learned  Jurist,  ^this 
reason  is  a  very  insufficient  one  for  so  strong 
a  doctrine ;  for  it  may  be  a  presumption  en- 
tirely against  the  fact:  and,  if  correct  at  the 
time,  the  wife  may  have  subsequently  wlth- 
<drawn  her  consent,  and  refused,  upon  very 
proper  grounds,  to  comply  with  the  cove- 
nant. Let  us  suppose  a  case  in  which,  either 
there  has  been  no  consent,  or  it  has  been  thna 


withdrawn ;  it  may  then  be  asked,  and  indeed, 
it  has  been  asked,  with  the  eamestneas  of 
great  doubt,  whether,  if  it  is  impossible  for 
the  husband  to  procure  the  concurrence  of  hia 
wife  in  such  a  proceeding,  a  court  of  eonity, 
acting  according  to  conscience,  will  aecree 
the  husband  to  perform  what  it  it  morally 
impossible  for  nim  to  perform?  It  seems 
difficult  to  maintain  the  affirmative  especially 
as  a  full  compensation  may  generally  be  ob- 
tained by  returning  the  money  with  interest 
and  damages.  But  there  is  a  stronger  ground, 
npon  which  the  propriety  of  the  doctrine  jedmj 
well  be  contested.  It  is  the  impolicy  of  en- 
deavoring to  compel  the  husband  to  use  undue 
infiuence.  and  unjustifiable  means,  i noon- 
si  stont  with  the  harmony,  peace,  and  con- 
fidence of  conjugal  life,  to  obtain  such  a  sur- 
render of  the  rights  of  the  wife.  It  ia 
offering  to  him  a  premium  to  be  ungenerooa. 
as  well  as  unjust,  and  separating  his  interest, 
as  well  his  good  faith  from  hers. " 

It  is  insisted,  however,  that  if  the  wife 
cannot  be  required  to  Join  with  her  husband 
in  the  making  of  the  deed,  a  decree  aliould 
be  made  against  the  husband,  requiring  him 
to  convey,  and  that  he  should  suffer  an  abate- 
ment of  the  purchase  money  to  an  amount 
equivalent  to  the  value  of  the  contingent 
right  of  dower  of  the  wife  in  the  property. 
But  to  do  this  would  be  simply  modifying 
the  contract,  and  decreeing  its  specific  per- 
formance as  modified.  To  ascertain  the  value 
of  such  contingent  right  of  dower  would  nec- 
essarily involve  a  controverted  question  of 
fact— a  question  that  would  likely  elicit  n 
variety  of  opinion  and  judgment:  and  whea 
determined  it  would  not  be  the  agreement  of 
the  parties  but  would  be  a  distinct  term  in- 
trod  uced  into  the  contract  by  the  court.  Such 
method  of  dealing  with  the  contract  is  not 
consistent  with  tiie  equitable  doctrine  of 
specific  performance.  The  court  should  either 
execute  the  contract  as  made  by  the  parties, 
or  decline  the  exercise  of  the  jurisdiction  al- 
together. Upon  this  subject  we  refer  to  the 
opinion  of  Onief  Jtuiice  Gibson,  in  th^  case 
or  Olark  v.  8eiren$,  7  Watts,  107,  8d  Am.  Dec. 
746.  The  remedy  at  law  is  adequate,  and  the 
plaintiff  must  be  remitted  to  that  remedy  if 
he  desires  redress. 

It  follows  that  the  decree  of  the  court  below 
dismissing  the  bill  must  be  aflirmed,  with 
costs  to  the  appellees. 

DecTM  (nffirined. 


INDIANA  SUPREME  COURT. 


Jamei  E.  CHAMFER,  AppL^ 

V. 

City  of  OREENCASTLB. 
(....Tnd.....) 

!•   ThereaaonableneMof  aBordlaanee 
is  open  to  Jndieial  inquiry,  when  It  fs 


l>a8Bed  in  the  ezerolse  of  feneral  anCborlty  to 
leerlslate  on  the  sabjeet  without  prsscribinv  the 
mode  of  its  ezerdse. 
8.  General  power  to  lleenee  and  r^fr^ 
late  places  for  the  wmXe  of  Uqnor  does  not 
prevent  judicial  Inquiry  as  to  tbe  reaaonabteDes 
of  an  ordinanoe  prohibiting  the  use  of  blinds, 
screens,  etc.,  in  such  places^ 


KoR.— IfuniefpoZ  power  to  praMbit  ioreeM  in  hoT' 
rooms. 
Chaxfbb  t.  Orbknoastlb  appears  to  be  tbe 
leading  case  upon  thisqui^stion. 
24  L.  R  A. 


In  Bbulta  ▼.  Oambridga,  86  Ohio  8t  6S9,  bllndi, 
screens,  curtains,  shades,  eta,  were  prohiblt(>d  un- 
der power  to  remilale  ale,  beer,  and  porter  bousn 
or  shops,  and  tbe  question  arose  wbether  er  not  a 


See  also   24   1..   K.  A.   774;    25   L.    K.  A.  283;   33  L.  R.  A.  313;   47   L.  R.  A. 
278. 
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8*   An  ordinaiioe  pirohlbltlii(f  tbe  use  of 
aereens*  blinds,  stmined  i^lMS,  etc*  or 

anything  that  will  obstruct  the  Tlew  of  the  in- 
terior of  saloons  is  not  authorlied  by  a  mere 
general  authority  to  lioense  and  regulate  saloons 
and  is  therefore  invalid. 

(Ootoher  81,  IMD 

APPEAL  by  defendant  from  a  Jadement  of 
the  Circuit  Court  for  Putnam  County  in 
favor  of  plain  tiff  in  an  action  broufrht  to  re- 
cover tbe  penalty  for  tbe  alleged  violation  of  a 
city  ordinance  requirln|2^  the  removal  of  screens 
from  tbe  front  part  of  saloons.    Beuarud. 

Tbe  facts  are  stated  in  ibe  opinion. 

if«Mr«.  P.  O.  ColUver  and  C.  C.  Matson 
for  appellant 

Mr.  Thomas  T.  Moore,  for  appellee: 

Maov  things  are  universally  re^rded  and 
recognized  as  tbe  proper  sublects  of  police 
regulations;  cbief  among  whicb  ifl  the  liquor 
business. 

Tiedeman,  Pol.  Powers,  p.  275;  Schmteh/tHn 
V.  Chicago,  08  PI.  444;  Blark»  Intoxicating  Li- 
quors, p.  114,  §-82;  Re  WiUon,  82  Minn.  145. 

Laws  in  relation  thereto  are  upheld  by  tbe 
courta  as  not  infringing  tbe  constitutional 
rights  of  the  individual,  as  the  same  are  con- 
strued by  tbe  courts. 

Tiedeman, Pol.  Powers,  p.  810;  Sehwuchow  v. 
Chicago,  supra;  Black,  Intoxicating  Liquors, 
p.  114. 

Even  tbe  total  prohibition  of  tbe  traffic  in 
intoxicants  is  within  tbe  police  power. 

Tiedeman,  Pol.  Powers,  p.  804,  and  note  1, 
und  807  noU  i,  810.  811;  Black,  Intoxicating 
Liquors,  pp.48, 49,  and  notes,  p.  113:  Bariemeyer 
V.  Iowa,  85  U.  B.  18  Wall.  129.  21  L.  ed.  9^9. 

It  being  then  conceded  that  tbe  state  has 
tbe  general  constitutional  power  to  regulate 
tbe  truffle  and  can  delegate  tbe  power  to  the 
municipality,  it  would  seem  that  tbe  onl^ 
question  that  need  seriously  be  argued  in  this 
case  is  tbe  proposition  *'that  such  ordinance  is 
unreasonable,  and  subversive  of  fundamental 
rigbts." 

Tbe  power  to  regulate  all  places  where  in- 
toxicating liquors  are  sold  to  be  used  in  and 
npon  tbe  premises,  has  been  conferred  by  tbe 
state  upon  municipal  corporations. 

Acts  1881.  sec.  8106. 

This  power  to  regulate  is  given  in  tbe  broad- 
est manner. 

Moore  y.  Indianapolis,  120  lod.  487. 

Concerning  all  matters  of  detail  in  the  man- 
ner of  regulation  cities  are  left  untrammeled. 

Duekwatty,  Now  Albany,  25  Ind.  285;  Cronin 


V.  PeopU,  82  N.  Y.  818,  87  Am.  Bep.  664; 
BtaU  V.  Clarke,  54  Mo.  20,  14  Am.  Rep.  471; 
Ex  parte  Frank,  52  Cal.  006,  28  Am.  Rep.  648; 
State  V.  Eolcomb,  6H  Iowa.  107,  56  Am.  Rep. 
SaZ;  Com.  v.  Patch,  97  Mass.  221;  Dill.  Mun. 
Corp.  §  828,  p.  405. 

Appellant  urges  that  the  ordinance  is  in- 
valid, because  it  is  an  unreasonable  interference 
with  the  property  rights  of  the  citizen,  and 
places  a  burden  on  the  saloon  keeper  from 
whicb  other  property  holders  are  exempt. 

In  State  v.  l^ewiM,  20  L.  R  A.  52.  184  Ind. 
250,  it  was  held  "that  in  matters  over  which  the 
legislature  may  properly  exercise  police  power, 
it  has  a  right  to  do  so,  although  in  so  doing  it 
afTerts  tbe  property  rights  of  the  citizen." 

No  one  po&sesses  a  natural  inalienable  or  con- 
stitutional riffht  to  keep  a  saloon  for  tbe  sale  of 
intoxicting  liquors. 

Sherlock  v.  Stewart,  96  Mich.  198. 

The  council's  discreiioo  is  not  to  be  ques- 
tioned, unless  grosslv  and  manifcstlv  abused. 

Horr  ft  Bemis,  Mun.  Pol.  Ord.  \  I98,  p. 
166.  and  cases  noted;  also  pp.  167,  168. 

When  a  municipal  corporation  is  invested 
with  tbe  authority  to  license  and  regulate  the 
sale  of  intoxicating  liquors,  it  has  the  implied 
power  to  make  all  such  ordinances  as  may  be 
necessary  to  mske  the  grant  of  power  effective 
and  accomplish  tbe  ends  of  municipal  good 
order  and  public  security  intrus  ed  to  Its  care. 

Black,  Intoxicating  Liquors,  §284,  p.  281. 

Under  a  power  to  regulate  all  beer  and 
porter  bouses,  it  has  been  held  proper  to  nrdain 
that  no  girls  or  women  sbai  be  employed  in 
saloons  or  restaurants  where  ale,  beer,  porter, 
wine,  or  liquors  are  sold. 

Bergman  v.  Cleveland,  39  Ohio  St.  651;  Horr 
ft  Bemis.  Mun.  Pol.  Ord.  ^  277,  p.  269 

They  may  confine  tbe  sale  to  a  particular 
room  in  tbe  house,  '*as  tbe  front  room  on  tbe 
ground  floor." 

Sanders  v.  Elberton,  50  Ga.  178. 

They  may  provide  that  no  liquor  shall  be 
be  kept  or  used  in  any  refreshment  saloon  for 
anv  purpose. 

State  y.  Clark,  28  N.  H.  176,  61  Am.  Dec. 
611. 

And  may  prohibit  druggists  from  selling  ex- 
cept for  medical  purposes. 

ProfX)  Citu  V.  Shvrtliff,  4  Utah.  15. 

Municipal  corporations  have  power  to  ordain 
that  no  direct  avenue  of  communication  shall 
be  bad  between  a  place  where  inioxicating 
liquors  are  sold  and  a  billiard  room. 

Re  Neilly  d  Owen  Sound,  87  D.  C.Q.  B.  289; 
Horr  &  Bemis,  Mun.  Pol.  Ord.  pp.  96,  102. 


board  partition  was  within  the  meaning  of  the  or- 
dinance. It  was  held  that  it  was  not.  and  the  oourt 
ezpreasly  refused  to  consider  the  question  whether 
or  not  the  ordinance  was  reasonable  and  consistent 
with  the  policy  of  the  state. 

Ghampbb  v.  Obssnoastiji  was  followed  in  a  later 
Indiana  case,  Bteffjr  v.Monroe  Clt7(Ind.}Nov.  8, 18B8, 
in  which  the  ordlnanoe  was  passed  by  a  town  un- 
der the  general  grant  of  power  to  lioense,  reiruiate, 
or  restrain  .  .  .  the  sale  of  spirituous,  vinous,  malt, 
or  other  Intozioating  liquors.  Tbe  court  held  that 
power  was  not  iriven  by  such  statute  to  prohibit 
the  use  of  screens  in  windows  and  the  general  lan- 
guage of  Champkb  v.  Gbbbnoastlb.  as  to  tbe  rea- 
sonableness of  the  ordlnanoe  was  somewhat  roodi- 
lled  in  that  the  court  refused  to  place  Its  ruling  on 
84  L.  R.  A.  49 


the  erround  of  the  unreasonableness  of  the  ordl* 
nance,bnt  did  place  It  on  the  fact  that  the  ordinance 
was  not  authorized  by  the  grant  of  power,  and  there 
is  a  strong  Intimation  that  that  is  the  ground  upon 
which  Champsr  v.  Orsenoastlb  was  decided. 

In  Steffy  v.  Monroe  City,  supra,  the  c«>i]rt  says 
that  **the  distinction  between  this  case  and  those 
cases  holding  valid  screen  ordinances  relating  to 
times  when  it  is  not  lawful  to  make  sales  is  patent.** 
There  are  statutes  in  several  of  the  states  which 
prohibit  screens  in  saloons  the  whole  or  a  portion 
of  thb  time,  which  have  been  oonetrued  in  several 
cases,  but  a  careful  search  has  failed  to  dl.«cio9e 
any  cases  in  which  ordinances  of  that  character 
have  been  construed,  except  those  mentioned 
above.  H.  P.  F. 
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OrdhiAncet  will  not  be  declared  iDvalid  or 
unreasonable  or  in  reatraint  of  trade,  except  in 
plain  cases. 

Horr  A  Bemis,  Hon.  Pol.  Ord.  $127,  p.  92; 
Ba^  parte  ^*ran A;  and  Re  Wileon,  evpra. 

Mr.  Tiedeman  aays  on  page  810  of  bis  work 
on  Limitations  of  Police  Powers  tbat  it  bas 
been  declared  to  be  a  reasonable  exercise  of 
tbe  police  power  to  prohibit  tbe  erection  of 
screens  and  shutters  where  liquors  are  sold, 
and  cites  Com.  v.  Coeteflo,  188  Mass.  102;  Com. 
▼.  Coney,  184  Mass.  194;  SJiulte  v.  Cambridge, 
88  Ohio  Si.  659;  Com,  y.  Qtbbone,  184  Mass. 
197. 

In  Decker  ▼.  Sargeani,  125  Ind.  404,  this 
court  upheld  an  ordinance  providing  for  the 
removal  of  screens  and  blinds  at  such  times  as 
the  party  was  not  permitted  by  law  to  sell  in- 
toxicants. 

Bee  alsol>a«<9  v.  Faeig,  128  Ind.  872. 

States  have  tbe  constitutional  power  to  enact 
laws  prohibiting  tbe  use  of  screens  by  drinking 
•aloons. 

Black,  Intoxicating  Liquors,  §  158,  p.  198; 
BMmm  v.  Haug,  71  Mich.  88;  State  v.  Doyle, 
16  a  L  835;  Com.  v.  KeUey,  140  Mass.  441; 
Com.  V.  Avberton,  188  Mass.  404;  Com.  v.  Ooe- 
tello,  eupra;  Com.  v.  Bar  nee,  188  Mass.  511, 
140  Mass.  447;  Com.  y.  Woreeeter,  141  Mass. 
58:  Com.  v.  Bourke,  Id.  821;  Com.  v.  Kane,  148 
Mass.  92;  Com.  v.  Moore,  145  Mass.  244;  Com. 
Y.SatrteUe,  150 Mass.  820;  Com.v.  MeDonnough, 
Id.  504. 

The  municipality  under  a  power  to  regu- 
late may  make  discriminations  as  to  classes, 
and  regulations  and  restrictions  may  lawfully 
be  placed  upon  a  single  kind  of  business;  and 
trades  and  occupations  may  be  classified,  and 
each  c1ai«s  required  to  pay  a  different  amount. 

Ex  parte  Burl,  49  Cal.  557;  Athene  v.  Long^ 
54  Ga.  880:  Horr  &  Bemis,.Mun.  Pol.  Ord. 
g  268,  p.  261. 

MeC»be»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  a  suit  by  the  appellee  against  the 
appellant,  begun  in  the  mayor's  court  of  said 
city  to  recover  the  penalty  provided  for  the 
violation  of  an  ordinance  of  said  city.  Appel- 
lee recovered  Judgment,  from  which  appellant 
appeided  to  tbe  circuit  court,  where  appellant's 
demurrer  to  tbe  complaint  for  want  of  suffi- 
cient facts  and  bis  motion  to  dismiss  the  cause 
were  both  overruled,  after  which  appellee  again 
recovered  Judgment.  Appellant  assigns  for 
error  these  rulings  of  the  trial  court,  and  that 
the  complaint  docs  not  state  facts  sufficient 
The  whole  question  thus  raised  turns  upon  the 
validity  of  an  ordinance  of  said  city  which 
reads  as  follows: 

"An  ordinance  to  provide  for  the  removal  of 
all  saloon  screens  and  window  blinds,  and  pro- 
viding penally  for  the  violation  of  such  ordi- 
nance. Whereas  it  is  claimed  that  there  have 
been  frequent  violations  of  the  liquor  law  in 
the  city  of  Greencastle,  Indiana,  by  the  saloon 
keepers  of  said  citv  in  selling  intoxicating 
liquors  to  minors  and  intoxicated  persons,  and 
also  in  allowing  minors  to  congregate  in  such 
saloons  around  the  pool  table  and  billiard 
tables  kept  therein;  and  whereas  it  has  been 
found  ditlicult,  if  not  impcssible  to  obtain  the 
evidence  necessary  to  secure  a  conviction  for 
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•nch  violations  of  law  owing  to  the  blinda  and 
screens,  erected  and  maintained  by  auch  aalooo 
keepers  to  tbe  doors  and  windows  of  siicli 
saloons  so  as  to  obscure  and  prevent  a  view  of 
the  interior  thenof.    Therefore,  for  the  better 
policing  of  said  citv,  and  the  moie  perfect  en- 
forcement of  law.  be  it  ordained  by  the  com 
mon  council  of  the  city  of  Greencastle,  In- 
diana, that  it  shall  be  and  is  hereby  made 
unlawful  for  any  person  or  persona  who  own, 
operate,  or  run  any  saloon,  shop,  or  other  place 
where  Intoxicating  liquors  are  sold  to  be  need 
in  and  upon  the  premises  within  aaki  cLVj  of 
Greencastle,  Indiana,  or  within  two  mUea  be- 
yond the  corporate  limits  of  said  city  to  pot  ap. 
erect,  or  maintain  any  door,  screens,  window 
blinds,  stained,  ground,  colored,  or  darkened 
glass  of  any  kind  to  any  of  the  dooia,  win- 
dows, or  openings  of  auch  saloon,  abop,  or 
other  place  where  intoxicating  liquors  are  sold 
to  be  used  in  and  upon  the  premises,  or  to  pat 
up,  erect,  or  maintain  any  obstruction  of  any 
kind  whatever  to  anv  of  such  doors,  windowa. 
or  openings,  that  wul  in  any  wajr  obscure  or 
prevent  a  full  view  of  the  Interior  of  auch 
saloon,  shop,  or  plaoe  aforesaid,  but  all  aucb 
screens,  blinda,  and  stained,  ground,  darkened, 
or  colored  glass,  and  all  other  obatructioos 
aforesaid  to  the  doors,  windows,  and  openings 
of  such  saloons,  ahops,  and  olaces  where  in- 
toxicating liquors  are  sold  as  aforesaid,  shall  t>e 
taken  down  and  removed,  so  as  to  give  a  full 
and  unobstructed  view  of  the  interior  of  such 
places  at  all  timesi    Provided  that  nothing 
herein  contained  shall  be  so  construed  as  to  pre- 
vent said  saloon  keepers  and  persons  aforesaid 
from  having  the  usual  and  ordinary  ahuttera 
to  said  doors.    Any  persona  violating  any  of 
the  provisions  of  this  ordinance  shall,  upon 
conviction  before  the  mayor  of  aald  diy,  be 
fined  in  any  sum  not  less  tbsn  ten  dollars,  nor 
more  than  one  hundred  dollars  for  ea^  of- 
fense, and   each  day  that  such  obstnictioo 
shall  be  put  up.  erected,  maintained,  or  re> 
main  in  place  ahall  constitute  a  separate  and 
distinct  offense.    This  ordinance  shall  be  in 
force  and  take  effect  from  and  after  its  passage 
and  publication." 

It  is  contended  on  behalf  of  the  appellant 
that  this  ordinance  is  void  because  it  is  un- 
reasonable, oppressive,  and  in  violation  of  the 
constitution,  because  it  invades  the  rights  of 
private  property. 

The  validity  of  the  ordinance  depends  upon 
the  answer  to  the  question.  Had  the  muni- 
cipal corporation  of  Greencastle  the  power  to 
pass  Uie  ordinance?  Municipal  corporations 
have  such  powers  only  as  are  conferred  upon 
them  by  the  act  of  the  legislature  creating 
them,  and  such  incidental  powers  aa  are  im- 
plied by  their  creation,  and  as  are  essential  for 
the  accomplishment  of  tbe  purposes  of  their 
creation  and  for  their  continued  existence.  La- 
fayette V.  Cox,  5  Ind.  88;  KyU  v.  Maiin,  8  Ind. 
84. 

All  acts  of  such  corporations  not  strictly 
within  these  limits  are  void.  Their  acts  can- 
not be  declared  void  by  the  courts  because  of 
I  any  supposed  conflict  between  them  and  the 
j  constitution,  so  long  as  their  acts  are  author- 
I  ized  by  the  legislature  and  the  act  of  the  leg- 
i  islature  is  not  in  conflict  with  the  constitution. 
i  It  is  well  settled  that  tbe  creation  of  a  muni- 
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dpal  oorpoTRtion  cairies  with  It  the  hnplica- 
tion  that  such  corporation  is  empowered  to 
paw  siicli  ordinancefl  and  bv-laws  as  may  be 
neetlful  for  its  well  beiog.  1  Dill.  Mod.  Corp. 
4th  ed.  gg  816,  816,  and  autborities  tbere  cited. 

It  is  also  well  settled  law  that  where  an  ordi- 
nance is  parsed  by  such  muDlcipality  under  no 
otlier  authority  toan  sach  implied  power,  the 
oriiioance  to  be  Talid  must  be  reasonable,  and 
if  it  is  unreasonable  It  will  be  void.  1  Dill. 
Mun.  Corp.  4th  ed.  g  819,  and  authorities 
died. 

T be  first  question  therefore  that  confronts 
us  IS  whether  the  passage  of  the  ordinance  was 
a  reasonable  exercise  of  the  power  conferred 
upon  the  corporation,  and  therefore  whether 
the  corporation  had  the  power  to  pass  It  or 
not.  It  is  to  be  regretted  that  counsel  on 
neither  side  have  furnished  us  with  such  a 
discussion  of  the  question  as  its  great  import- 
ance seems  to  demand,  as  it  is  one  of  first  Im- 
pression in  tills  court  therefore  we  have  gone 
far  beyond  the  briefs  In  our  Inyestigation  in 
order  to  reach  a  correct  solution  of  the  ques- 
tion. At  the  threshold  of  this  discussion  we 
are  met  with  the  suggestion  that  this  court 
has  held  in  two  cases  that  no  inquiry  can  be 
made  into  the  reasonableness  of  the  ordinance 
when  the  legislature  has  enacted  anythini^upon 
the  subject,  and  hence,  it  is  sujorgested  in  such 
a  case  has  delegated  to  cities  the  power  to  ex- 
ercise a  discretion  in  such  matiers,  and  there- 
fore, in  such  case,  the  courts  cannot  review 
that  discretion.  The  first  of  the  cases  referred 
to  is  Coal-Float  v.  JeffenomilU,  112  Ind.  16, 
where  it  was  said:  "The  power  of  a  court  to 
declare  an  ordinance  unreasonable,  and  there- 
fore Toid,  is  practically  restricted  to  cases  in 
which  the  legislature  has  enacted  nothing  on 
the  subject  of  the  ordinance,  and,  consequently, 
to  ca.<ie8  in  which  the  ordinance  was  passed 
under  the  supposed  incidental  power  of  the 
corpomtion  merely,"  and  refers  to  sections  819 
and  828  of  1  Dill.  Mun.  Corp.  4th  ed.,  as  au- 
thoritv  for  that  statement  If  the  quotation 
is  to  be  construed  as  meaning;  that  no  inquiry 
in  such  a  case  can  lie  made  into  the  question 
whether  the  ordinance  was  a  reasonable  exer- 
cise of  the  power  conferred,  then  the  language 
is  too  broad;  if,  however,  it  is  to  be  construed 
to  mean  that  no  inquiry  can  be  made  as  to 
whetJier  the  ordinance  is  reasonable  or  not, 
where  the  power  to  pass  it  has  been  conferred, 
then  it  is  correct.  We  think  the  latter  is  the 
proper  construction  to  be  placed  on  the  lan- 
guage employed. 

Section  828  of  l>\\\ovL,aupra,  is  the  one  that 
relates  more  directly  to  the  point  involved  in 
the  above  quotation.  It  reads  as  follows: 
••Where  the  legislature  in  terms  confers  upon 
m  municipal  corporation  the  power  to  pass 
ordinances  of  a  specified  and  denned  character. 
If  the  power  thus  delegated  be  not  in  conflict 
with  the  constitution,  an  ordinance  passed  pur- 
suant thereto  cannot  be  impeached  as  invalid 
because  It  would  have  been  regarded  as  un- 
reasonable if  it  bad  been  passed  under  the  in- 
cidental power  of  the  corporation,  or  under  a 
grant  of  power  general  in  its  nature.  In  other 
words,  what  the  legislature  distinctly  says  may 
be  done  cannot  be  set  aside  by  the  courts  be- 
cause they  may  deem  it  to  be  unreasona>»le  or 
against  sound  policy.  But  where  the  power 
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to  legislate  on  a  given  subject  \m  omiferred, 
and  the  mode  of  its  exercise  is  not  prescribed, 
then  the  ordinance  parsed  in  pursuance  thereof 
must  l>e  a  reasonable  exercise  of  the  power,  or 
it  will  be  pronounced  invalid."  This  is  un- 
doubtedly a  correct  statement  of  the  law,  and 
is  amply  supported  by  the  adiudicated  casea 
wherever  the  point  has  come  in  question.  It 
aiTords  support  to  the  statement  of  the  rule  by 
the  learned  Judge  who  wrote  the  opinion 
from  which  we  have  quoted  above,  only  when 
construed  as  we  have  indicated.  That  was  a 
case  in  which  a  recovery  in  attachment  was 
sought  against  the  boat  for  wharfage  due  the 
city  of  Jeffersonville.  The  question  arose  on 
the  sufficiency  of  the  complaint  which  set  out 
the  ordinance,  which  provided  that  ''all 
steamboats,  barges,  keel  boats,  flat  boats,  or 
boats  or  rafts,  coming  to  or  landing  at  the 
wharves  of  said  city  shall  pay  to  said  dty,  to 
wit:  .  .  .  **Forevery  coal  float  used,  eta,  $200 
per  year,  payable,  etc"  The  statute  authorizing 
the  enactment  of  tbeordinance  is  the  84th  sub- 
division of  section  8106,  Kev.  Stat  IS81,  which 
confers  on  cities  the  power  "to  establish  and 
construct  wharves,  docks,  piers  and  basins, 
and  to  regulate  landini;  places,  and  to  fix  the 
rates  of  landing,  wharfage,  and  dockage  on  all 
public  grounds  belonging  to  such  city,"  etc. 
This  court  held  in  that  case,  and  we  think  cor- 
rectly under  the  statute  above  quote. i,  thai 
'^cities  are  expressly  authorized  ...  to  fix 
rates  of  wharfage  and  dockage,"  and  therefore 
expressly  authorized  to  pass  the  ordinance 
above  set  out.  And  hence  no  question  of  the 
reasonableness  of  the  ordinance  could  arise  in 
that  case,  because  the  legislature  had  conferred 
the  authority  on  the  city  to  pass  an  ordinance 
of  that  specified  and  defined  character,  and  the 
section  of  Dillon  cited  as  above  set  out,  and 
authorities  there  cited,  as  well  as  the  facta, 
fully  warranted  the  conclusion  reached  in  that 
case,  but  neither  the  case  then  before  the 
court,  nor  the  authority  cited  warranted  the 
statement  of  the  abstract  proposition  quoted, 
unless  construed  as  we  have  indicated  above. 
The  same  question  incidentally  arose  on  an  ap- 
peal to  this  court  from  a  judgment  for  a  per- 
sonal injury  through  negligence  of  appellant 
in  Cleveland,  0.  C.  A  I.  R,  Co.  v.  I/arriugUn, 
181  Ind.  426.  where  thela'ngua^  above  quoted 
from  the  Goal  Float  Case  is  again  quoted. 
The  question  there  Incidentally  amse  as  to  the 
validity  of  an  ordinance  limiting  the  speed  of 
engines  and  trains  within  the  corporate  limits 
of  the  city  of  Indianapolis.  This  court  held 
that  the  legislature  had  expressly  conferred  the 
power  on  tne  city  to  pass  such  an  ordinance. 
Therefore,  when  this  court  reached  the  con- 
clusion which  it  correctly  did  in  that  case,  that 
because  the  legislature  had  conferred  the  power 
to  pass  the  ordinance  of  the  specified  and  de- 
fined character  mentioned,  it  had  decided  all 
there  was  touching  that  point  in  the  case,  and 
the  quotation  from  the  Coal-Float  Case  was  un- 
necessary to  the  decision,  though  the  enuncia- 
tion was  correct  in  both  of  the  cases,  with  the 
construction  we  have  placed  upon  it.  Bills  v. 
Goshen,  117  Ind.  221, 8  L.  R.  A.  261.  involved 
the  validity  of  an  ordinance  requiring,  among 
other  things,  a  license  for  a  roller  skating  rink, 
which  provided  that  the  same  should  be  granted 
upon  the  payment  of  such  sum  aa  the  mayor 
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and  comiDOO  coundT  should  determine  in  each 
particular  case.  The  14th  subdivision  of  sec- 
tion 8106,  Rey.  Stat.  1881,  empowered  cities 
"to  regulate  and  restrain  all  tables,  alleys, 
machines,  devices  or  places  of  any  kind  for 
sports  or  games  kept  for  hire  or  pay,  if  deemed 
expe<iient,  without  a  license.  ...  to  be  pro- 
▼iaed  for  by  ordinance."  This  court  held  the 
ordinance  invalid,  because  it  placed  the  power 
to  determine  the  amount  of  the  license  fee  in 
each  particular  case  in  the  mayor  and  common 
council,  instead  of  fixing  the  same  in  the  ordi- 
nance. This  was  tantamouot  to  holding;  that 
the  ordinance  was  not  a  reasonable  ezercifte  of 
the  power  conferred  by  the  statute.  First 
Nat.  Bank  of  Mt.  Vernon  v.  SarlU,  129 
Ind.  201, 18  L.  R.  A.  481,  involved  the  valid- 
ity of  an  ordinance  making  it  ''unlawful  for 
any  person  to  alter,  repair,  or  rebuild  any  frame 
or  wooden  building  within  the  limits  described, 
when  the  cost  shall  equal  or  exceed  three 
hundred  dollars." 

After  recognizing  the  principle  that  cities  in 
this  state  have  ample  power  to  enact  and  en- 
force reasonable  ordinances  in  the  absence  of 
express  statutory  authority  to  secure  protection 
against  fire,  the  statute  was  referred  to  as  con- 
ferring additional  power,  which  authorizes 
cities,  "to  organize  a  board  of  public  improve- 
ments, and  empower  such  board  to  grant  per- 
mits to  build  houses  or  additions  thereto;  to 
prevent  the  erection  of  wooden  buildings  in 
such  parts  of  the  citv  as  the  common  council 
may  determine."  As  applied  to  repairs,  it 
was  held  that  the  ordinance  was  invalid  be- 
cause the  statute  did  not  empower  cities  to 
prevent  the  repair  of  wooden  buildings  in  all 
cases.  This  is  not  at  variance  with  the  broad 
language  used  in  the  Coal-Float  Case,  eupra, 
construed  as  we  have  indicated.  We  briefly 
quote  from  some  of  the  cases  cited  in  support 
of  the  text  of  section  819  of  Dillon,  cited  as 
authority  in  the  Goal- Float  Cam,  supra.  In 
Haynes  v.  Ca^  May;  50  N.  J.  L.  55,  ft  is  said: 
"There  are  circumstances  under  which  the 
court  will  inquire  into  the  reasonableness  of 
ordinances  passed  by  a  municipal  body  under 
legislative  powers  granted  to  it.  Those  cir- 
cumstances exist  when  the  powers  granted  by 
the  legislature  are  expressed  in  terms  general 
and  indefinite.  But  where  the  legislature  has 
defined  the  delegated  powers  and  prescribed 
with  precision  the  penalties  that  may  be  im- 
posed, an  ordinance  within  the  powers  granted, 
prescribing  a  penalty  within  the  designated 
limit,  cannot  be  set  aside  as  unreasonable." 

And  in  another  one  of  those  cases  it  was  said: 
"But  the  legislature  has  granted  ample  power 
of  legislation  upon  the  subject  of  the  erection 
and  use  of  steam  engines  within  the  city  limits 
to  the  mayor  and  city  council  of  Baltimore, 
independent  of  the  power  'to  prevent  and  re- 
move nuisances.'  They  are  clothed  with 
power  to  pass  ordinances  'for  the  pre^^ention 
and  extinguishment  of  fires.'  for  'securing  per- 
sons and  property  from  danger  or  destruction,' 
etc,  .  .  .  Itnasbeen  well  said  in  reference 
to  such  general  grants  of  power  that  as  to  the 
degree  of  necessity  for  municipal  legislation  on 
the  subjects  thus  committed  to  their^charge,  the 
mayor  and  the  city  council  are  the  exclusive 
Judges,  while  the  selection  of  the  means  and 
manner  (contributory  to  the  end)  of  exercising 
MLuR  A. 


'  the  powers  which  they  may  deem  requisite  to 
I  the  accomplishment  of  the  objects  of  which 
the^  are  made  the  guardians,  is  committed  to 
their  sound  discretion.  .  .  .  This  discretion  is 
very  broad,  but  is  not  absolute  and  in  all  cases 
beyond  iudirial  control.  .  .  .  And  while 
we  hold  that  this  power  of  control  by  the 
courts  is  one  to  be  most  cautiously  exercised, 
weareyet  of  opinion  there  may  be  a  case  in 
which  an  ordinance  passed  under  grants  of 
power  like  those  we  have  cited  is  so  clearly 
unreasonable,  so  arbitrary,  oppressive,  or  par- 
tial, as  10  raise  the  presumption  that  the  legis- 
lature never  intended  to  confer  the  power  to 
pass  it,  and  to  justify  the  courts  in  interfering 
and  setting  it  aside  as  a  plain  abuse  of  an- 
thonty."  Baltimore  v.  Badeeke,  49  Md.  217, 
88  Am.  Rep.  229. 

In  another  of  those  cases  it  is  said:  *1t  is 
contended  by  the  appellees  that  the  town  did 
not  have  the  power  to  pass  the  ordinance.  It 
is  provided  by  statute  that  cities  and  towns  have 
the  power  'to  establish  and  regulate  markets, 
to  provide  for  the  measuring  or  weighing  of 
hajr,  coal,  orany  other  article  for  sale.  .  .  . 
This  statute  expressly  confers  on  cities  and 
towns  the  power  to  provide  for  the  measuring 
or  weighing  of  hay,  coal,  or  any  other  article. 
The  manner  in  which  the  power  conferred 
shall  be  exercised  is  left  to  the  decretion  of  the 
corporation,  subiect,  however,  to  the  general 
rule  that  the  ordinance  must  be  reasonable." 
Davis  V.  Anita,  78  Iowa,  825. 

To  the  same  effect  is  Meyers  v.  Chicago,  B, 
I.ARB.  Co.  57  Iowa,  555. 43  Am.  Rep.  50,  also 
cited  in  Dillon.  And  in  another  of  those  cases, 
the  supreme  court  of  California  said:  "On  this 
subject  the  rule  is  this:  where  the  legislature 
in  terms  confers  upon  a  municipal  corporation 
the  power  to  pass  ordinances  of  a  specified  and 
defined  character,  if  the  power  thus  delegated 
be  not  in  conflict  with  the  constitution,  an 
ordinance  passed  pursuant  thereto  cannot  be 
impeached  as  invalid  because  it  would  haw 
been  regarded  as  unreasonable  if  it  bad  been 
passed  under  the  incidental  powers  of  the  cor- 
poration, or  under  a  grant  of  power,  general 
in  its  nature.  In  other  words,  what  the 
legislature  distinctly  says  may  be  done  cannot 
be  set  aside  by  the  courts  because  they  may 
deem  it  unreasonable  or  against  sound  policy. 
But  where  the  power  to  legislate  on  a  given 
subject  is  conferred,  and  the  mode  of  its  ex- 
ercise is  not  prescribed,  then  the  ordinance 
passed  in  pursuance  thereof  must  be  a  reason- 
able exercise  of  the  power  or  it  will  be  pro- 
nounced invalid."  Ex  parte  Chin  Tan,  (SO 
Cal.  78. 

To  the  same  effect  is  Ex  parte  Frank,  52  Cal. 
606,  28  Am.  Rep.  642,  and  many  other  cases 
cited  in  support  of  the  text  of  Dillon,  sttpra, 
and  elsewhere  too  numerous  even  to  cite,  and 
we  have  been  unable  to  find  any  case  to  the 
contrary,  unless  the  two  cases  nrst  above  re- 
ferred to  in  this  court  are  to  be  so  regarded 
But  as  we  have  already  intimated,  we  do  not 
think  they  are  to  be  regarded  as  against  the 
current  of  authority,  when  the  language  em- 
ployed in  them  is  construed  as  we  have  done, 
and  the  cases  were  both  correctly  decided  oa 
the  facts. 

But  before  we  can  consider  the  question 
whether  the  ordinance  here  involved  is  a  rea^ 


1808. 


ChAKPBB  T.  OBEBNOAflTLa 


778 


lODable  exercise  of  the  powers  vested  in  the 
corporation,  we  must  inquire  what  the  nature 
and  extent  of  the  powers  are  that  have  been 
conferred  by  the  legislature  of  tliis  state  upon 
municipal  corporations.  Because,  if  the  legis- 
lature has  conferred  the  power  to  pass  ordi- 
nances of  the  specified  and  defined  character  of 
the  one  here  in  question, according  to  the  princi- 
ples we  have  laid  down  above,  then  no  inquiry 
can  be  made  as  to  the  reasonableness  of  the 
ordinance.  In  that  event,  we  would  be  lim- 
ited incur  investigation  to  the  single  question 
whether  tbe  act  of  the  legislature  conferring 
the  power  was  valid  and  constitutional,  or  not. 
The  adjudicated  cases  cited  by  the  appellee's 
counsel  in  support  of  the  validity  of  the  ordi- 
nance here  in  question,  were  cases  where  the 
municipalities  had  been  empowered  by  the 
legislature  of  the  state  of  Massachusetts  to 
pass  the  particular  and  specified  ordinances 
prohibiting  the  use  of  screens  in  saloons.  No 
power  has  been  conferred  by  the  legislature  of 
this  state  on  municipal  corporations  to  pass 
ordinances  of  that  particular  character,  thai  is, 
no  statute  has  specified  ordinances  to  prevent 
the  use  of  screens  by  saloons  as  among  those 
•iat  cities  are  em  powered  to  pass.  Hence,  the 
cases  cited  by  appellee's  counsel  are  not  only 
not  in  point  here,  but  their  influence  U  against 
appellee's  contention,  if  they  are  entitled  to 
any  weight  at  all,  because  the  enactment  of 
such  a  statute  in  Massachusetts  is  a  tacit  re- 
cognition by  the  lawmaking  power  of  that 
state  that  municipal  corporations  there  had  no 
power  to  pass  ordinances  of  that  kind  without 
a  statute  specifically  autliorizine  the  same. 
The  statute  upon  which  the  claim  is  bused 
in  this  case  that  the  corporation  had  the  power 
to  pass  the  ordinance  here  in  question,  empow- 
ered cities  **to  regulate  and  license  all  inns, 
taverns,  or  other  Dlaces  used  or  kept  for  public 
entertainment;  also,  all  shops  or  other  places 
kept  for  the  sale  of  liqiiors  to  be  used  in  and 
upon  the  premises.  (Kev.  Stat.  1881,  §  8106, 
subdiv.  13)  .  .  .  "And  to  regulate  all  places 
where  intoxicating  liquors  are  sold  to  be  used 
on  the  premises."  Rev.  Stat.  1881,  §  8154,  and 
the  generil  welfare  clause. 

It  would  be  difficult  to  perceive  of  a  more 
general  grant  of  power,  the  two  subdivisions  of 
the  sections  referred  to  are  almost  as  general 
and  indefinite  as  the  general  welfare  clause. 
The  power  to  legislate  upon  a  given  subjeci  is 
conferred  upon  municipal  corporations,  but 
the  mode  of  its  exercise  is  not  f  rescribed,  and 
the  kind  of  ordinances  that  they  are  empow- 
ered to  pass  are  not  specified  or  defined.  The 
legislature  has  not  said  here  what  distinct  or 
particular  acts  may  be  done  by  the  corporation. 
It  has  not  said  that  m unicij ml  corporations  mav 
pass  ordinances  of  the  kind  here  involved.  If 
It  had,  that  would  end  the  inquiry.  As  it  has 
not,  by  the  uniform  current  of  authority,  ordi- 
nances passed  under  such  a  general  grant  of 
power  must  be  reasonable,  consonant  with  the 
general  powers  and  purposes  of  the  corpora- 
tion, and  not  inconsistent  with  the  laws  or 
policy  of  the  state,  otherwise  it  is  the  duty  of 
the  courts  to  declare  them  void.  We  therefore 
hold  that  the  ordinance  here  involved  is  open 
to  the  inquiry  whether  its  passage  is  a  reason- 
able exercise  of  the  power  conferred  by  the 
legislature.  It  is  strenuously  insisted  that  the 
«4  L.  R.  A. 


'  corporatloii  bv  the  police  power,  is  authorized 
topsas  the  ordinance  in  question,  whether  it  is 
reasonable  or  unreasonable.  The  police  power 
of  the  state,  so  far,  has  not  received  a  full  and 
complete  definition.  Ii  may  be  said,  however, 
to  be  the  right  of  the  state  or  state  functionary 
to  prescribe  regulations  for  the  good  order, 
peace,  he.ibh,  protection,  comfort,  convenience 
and  morals  of  the  community,  which  do  not 
encroach  on  a  like  power  \  es  ed  in  congress  by 
the  Federal  Constitution,  or  which  do  not  vio- 
late any  of  the  provisions  of  the  or^niclaw. 
Of  this  power  it  may  be  said  that  it  is  known 
when  and  where  it  begins,  but  not  when  and 
where  it  terminates.  But  this  power,  whatever 
may  be  its  limits,  resides  in  the  state  in  its 
sovereign  capacity,  and  can  only  be  possessed 
and  exercised  by  a  municipal  corporatiou  by 
a  delegation  thereof  to  the  municipality  by  the 
law  making  power  of  the  slate.  Gratcfordmlie 
V.  liraden,  180  Ind.  149;  15  Am.  &  Eng. 
En  cyclop.  Law,  pp.  1166, 1167,  and  authorities 
there  cited. 

So  that  at  last  the  validity  of  the  ordinance 
depends  upon  whether  it  is  a  reasonat)le  exer- 
cise of  the  power  conferred  or  not.  It  forbids 
the  erection  or  maintenance  of  door  screens, 
window  blinds,  stained,  ground,  colored  or 
darkened  glass  to  the  doors, windows,  or  open- 
inns  of  any  saloon,  shop,  or  other  place  where 
intoxicatioGT  liquors  are  sold  to  be  used  on  the 
premises,  or  the  erection  and  maintenance  of 
any  obstruction  of  any  kind  whatever  of  such 
doors,  windows,  or  openings  that  will  obscure 
or  prevent  a  full  view  of  the  interior  of  such 
saloon,  etc  .  provided  that  it  is  not  to  be  so 
constructed  as  to  prevent  such  saloon  keepers 
and  other  persons  mentioned  from  having  the 
usual  and  ordinary  shutiers  to  their  doors. 
Under  this  ordinance  if  valid,  it  would  make 
the  use  of  the  ordinary  door  screen  or  win- 
dow shutters,  window  screens  and  window 
curtains  to  the  doors  or  windows  of  a  sa- 
loon unlawful,  and  it  would  likewise  make 
it  unlawful  to  maintain  stained,  ground,  col- 
ored or  darkened  glass  of  any  kind  to  any  of 
such  doors  or  windows.  We  know  of  our 
own  knowledge,  common  alike  to  all,  that  tfie 
use  of  door  screens,  window  screens,  window 
shutters,  window  curtains  and  blinds,  ground, 
darkened  and  colored  glass  used  in  and  to 
doors  and  windows  are  among  the  comforts 
and  conveniences  of  civilized  life.  They  are 
used  in  other  business  houses  than  saloons, 
in  private  residences,  in  public  buildings  and 
offices,  in  hotels  and  dining  halls,  in  depots, 
in  court  hou8(>s  and  in  churches.  Indeed,  it 
may  be  said  that  they  are  necessary  comforts 
and  conveniences  of  civilized  life,  almost  as 
much  so  as  houses  are  to  live  in,  and  to  do 
business  in.  The  protection  of  the  occupants 
of  such  houses  against  the  fierce  rays  of  the 
sun  in  the  proper  use  of  such  houses  and 
places  may  be  almost,  if  not  quite,  as  neces^^ary 
as  protection  against  the  storm  and  the  rain 
and  the  inclemency  of  the  weather  generally. 
It  may  be  admitted  that  the  evils  arising  from 
the  sale  of  intoxicants  have  been  so  great  that 
it  has  become  the  settled  policy  of  the  state 
from  the  earliest  times  to  place  and  keep  the 
traflBc  under  stringent  restrictions,  by  the  stat- 
utes of  the  state,  and  that  these  evils  are  often 
increased  by  violations  of  these  statutory  re- 
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ttrictioDS  by  licensed  dealers.  But  we  caoDOt 
concur  id  the  coDteotioD  of  the  appel lee's c( tun- 
«el  that  tbe  saloon  ^'business  is  an  iJle^Hiniate 
one  and  that  in  order  to  make  large  profits 
therein  it  is  oeccsfary  to  constantly  violate  the 
law."  The  business  is  one  that  any  one  could 
lawfully  engaj^e  in,  in  the  absence  of  any  stat- 
ute on  the  subject,  and  the  statutes  of  the  state 
which  from  time  to  time  have  imposed  restric- 
tions and  burdens  upon  the  traffic  do  not  pro- 
ceed upon  the  idea  that  the  business  is  illegiti- 
mate, and  seek  to  legalize  an  illegitimate 
business,  but  proceed  upon  the  idea  that  the 
business  is  legitimate,  and  owing  to  the  evils 
arising  from  it  seek  to  place  it  under  restric- 
tions and  burdens  so  aa  to  lessen  those  evils. 
Be  this  as  it  may,  there  is  no  reason  In  saying 
that  because  some  saloon  keepers  violate  the 
law,  all  shall  be  deprived  of  the  use  of  the 
necessary  comforts  and  conveniences  of  civil- 
ized life  in  their  business.  If  the  corporation 
can  make  it  unlawful  for  them  to  use  screens 
to  exclude  flies  and  inserts,  they  may  make  it 
unlawful  for  them  to  use  shutters  to  their 
doors  to  exclude  the  cold,  the  storm  and  the 
rain,  if  it  can  make  it  unlawful  for  them  to 
use  window  shutters  and  window  blinds  and 
curtains,  colored,  stained  and  ground  glass  in 
doors  and  windows  of  their  saloons  under  the 

})retense  of  permitting  an  unobstructed  view 
nto  the  interior  of  their  saloons  the  better  to 
detect  violations  of  the  liquor  law,  then  there 
is  no  reason  why  they  cannot  be  compelled  to 
make  the  whole  front  of  their  saloons  of  solid 

flass  without  any  wood  or  any  other  material, 
ndeed,  if  the  corporation  has  the  power  to 
make   the  ordinance  here  in  question,  for 


the  reasons  given  In  the  preamble  thereto, 
then  it  necessarily  has  the  power  by  ordinaoce 
to  compel  them  to  open  the  whole  front  of 
their  saloons  from  one  side  to  the  other,  with- 
out even  the  poor  privilege  of  putiin^  solid 
glass  in  as  a  protection  against  s^orm,  rain,  and 
the  inclemency  of  the  weather,  and  airaiDSt 
theft  and  robbery.  This  court  in  Ihckevr, 
Sargeani,  125  Ind.  404,  in  hulding  an  ordinance 
valid  forbidding  the  use  of  screens  by  aalnoo 
keepers  between  eleven  o'clock  in  ihe  evening 
and  five  o'clock  in  the  morning,  recognized  the 
principle  that  such  an  ordinance  mi^ht  not  be 
valid  when  applied  to  that  poition  of  the  dav 
when  the  saloon  keeper  was  authorized  to  sell 
under  his  license.  There  can  be  no  doubt  that 
such  an  oidinance  would  be  within  ibe  power 
granted,  and  reasonable,  if  it  is  conflned  in  its 
operation  to  such  time  as  the  saloon  keeper  is 
not  allowed  to  do  business,  as  between  eleven 
o'clock  at  night  and  five  o'clock  in  the  morn- 
ing, on  Sundays  and  legal  holidays,  and  other 
days  on  which  they  are  prohibited  from  doing 
business. 

We  are  of  opinion  that  the  ordioance  here 
involved  goes  beyond  any  power  conferred 
upon  the  common  council  either  by  express 
statute  or  by  necessary  implication,  and  is 
therefore  void.  The  circuit  court  erred  in 
overruling  the  demurrer  in  the  complaint. 

77te Judgment  U  rewned,  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to 
the  complaint. 

Petition  for  rehearing  oTerroled  Jane  8, 
1894. 
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1.  Municipal  authorit  j"  **  to  license  and 
reflate**  the  sale  of  Intoxloatinir  liquors  does 
not  Include  the  authority  to  prohibit  It  abso- 
lutely. 

8*  The  only  qnaliflcation  of  power  con- 
tained in  a  grant  to  a  mnnicipality  of 
the  power  *'  to  fix  the  price  of  licenses"  is  that  it 
shall  not  be  prohibitory. 

8*  A  lieese  Ibe  of  $8,000  is  not  invalid 
as  prohibitory,  or  as  a  license  for  revenue  as 
distinguished  from  a  license  tax  for  police  pur- 
poses, where  the  agreed  facts  show  that  there  is 
a  population  of  4,000  inhabitants  and  the  retail 
sales  of  the  business  for  four  years  aggregate 
$851,000.  while  two  thirds  of  the  entire  expense 
required  to  police  the  city  are  traceable  solely  to 
the  sale  of  liquor  within  its  corporate  limits. 

aifay8,18M.) 

APPLICATION  for  a  vrrit  of  habeas  corpus 
prosecuted  to  the  Supreme  Court  after  it 

Nora.— As  to  the  extent  of  discretion  in  the 
granting  of  liquor  licenses,  see  noU  to  Sherlock 
V.  Stuart  Ofich.)  21  L.  R.  A.  580. 

See  also  the  preceding  case  of  Ohamper  v.  Green- 
castle,  ante,  768. 
24  L.R  A. 


had  been  refused  by  the  probate  Judge  for  Pike 
County  to  obtain  (he  release  of  petitioner  from 
custody  to  which  he  had  been  committed  for 
refusal  to  pay  a  fine  for  violation  of  a  munici- 
pal ordinance  prohibiting  the  sale  of  intoxicat- 
ing^liquor  without  a  license.    Denied, 

The  facts  are  stated  in  the  opinion. 

Afeeere.  Hubbard,  Wilkerson  ft  Hub- 
bard and  Worth  J"  Sb  Foster  for  petitioner. 

Mr,  William  Xi.  Parks  for  respondent 

Colenian»  J.,  delivered  the  opinion  of  the 
court: 

By  an  ordinance  of  the  city  of  Troy,  dealers 
in  spirituous  liquors  were  reouired  to  pav 
|2,000  for  a  license.  For  a  violation  of  this 
ordinance,  the  defendant  was  arrested  and 
fined,  and,  refusing  to  pay  the  fine,  impris- 
oned. He  sued  out  a  wnt  of  habeas  corpus  be- 
fore the  probate  Judge,  who,  upon  the  hearing 
of  the  case,  refused  iodischarj^ethe  petitioner, 
and  remanded  him  to  the  custody  of  the  mar- 
shal. From  this  judgment  the  petitioner  pniae- 
cutes  his  application  to  ihis  court.  All  the 
fscts  are  agreed  upon,  and  the  only  question  is 
as  to  the  legality  of  the  ordinance.  The  pris- 
oner contends  thai  it  is  prohibitory  in  its  chai^ 
acter  and  effect,  and  that  such  an  ordinance  is 
not  authorized  by  the  municipal  charter  of  the 
city  of  Troy.    The  Act  of  the  Legislature  of 
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189<V-91  (page  784)  declares  that  "the  mayor 
and  council  men  shall  have  power  and  antbonty 

...  to  license  and  regulate  the  retailing  and 
the  wholesale  of  liquors  within  the  corporate 
limits,  and  to  provide  for  the  annulling  and  re- 
voking such  license  for  good  cause  beine  shown; 

...  to  license  and  regulate  commission  mer- 
chants, dry  goods  and  grocery  merchants,  keep- 
ers of  hotels  and  eating  houses;  ...  to  pro- 
hibit the  sale  of  liquors  on  any  election  day; 

...  to  restrain  and  prohibit  gambling;  to 
prohibit  all  unlawful  assemblies;  to  prohibit 
violations  of  the  Sabbath;  to  prevent  stock 
from  running  at  large;  ...  to  prohibit  all 
breaches  of  the  peace;  .  .  .  and  to  fix  the  price 
or  tax  on  all  licenses."  We  think  it  verv  clear 
that  the  authority  "  to  license  and  regulate"  a 
business  does  not  include  the  authority  to  pro- 
hibit it  absolutely.  We  have  so  held  many 
times.  Ex  parte  Burnett,  80  Ala.  461;  Miller 
V.  Jonee,  80  Ala.  89;  Ex  parte  Gotcert,  02  Ala. 
04;  Bx  parte  Annieton,  90  Ala.  516.  Inde- 
pendent of  the  Judicial  construction  given 
to  a  statute  which  merely  confers  the  power 
to  license  and  regulate  a  business,  a  reading  of 
the  act  in  question  clearly  demonstrates  that 
the  intention  of  the  legislature  to  authorize  the 
mayor  and  council  men  to  *'  license  and  regu- 
late," and  not  to  "  restrain  and  prohihit/'  the 
sale  of  spirituous  liquors.  Whenever  it  was 
intended  to  confer  such  power,  the  words  used 
arc  "  restrain,"  "  prohibit;"  but  these  and  sim- 
ilar words  are  not  used  when  the  power  in  re- 
gard to  the  sale  of  liquors  was  conferred.  We 
are  of  opinion  the  legislature  has  the  constitu- 
tiecsJ  np;ht  to  prohibit  or  to  authorize  any 
community  or  municipality  absolutely  to  pro- 
hibit the  sale  of  spirituous  liquors.  Marion  v. 
Chandler,  6  Ala.  899;  Ex  parte  BumeU,  and  Ex 
parte  Chwert,  eupra;  Harrie  v.  Livingston,  28 
Ala.  679. 

Having  the  power  to  prohibit,  the  lesislature 
undoubtedly  could  fix  the  price  of  a  license  to 
sell  liquor  at  anv  sum,  and,  had  it  seen  proper 
to  exercise  the  right,  could  have  conferred  on 
the  mayor  and  councilmen  of  Troy,  by  express 
provision, the  power  either  to  prohibit  entirely, 
or  fix  the  price  of  the  license  at  $2,000.  It  has, 
however,  declared  that  the  "  mayor  and  coun- 
cilmen shall  have  the  power  to  license  and  reg- 
ulate the  retailing  and  the  wholesale  of  liquors 
within  the  corporate  limits,"  and  "  to  fix  the 
price  or  tax  on  all  licenses."  The  only  limita- 
tion on  the  power  and  discretion  of  the  mayor 
and  councilmen  in  fixing  the  '*  price  of  the 
license"  is  contained  in  the  words  "  license  and 
regulate  the  sale,"  and  that  this  limitation  is 
that  the  price  fixed  shall  not  be  prohibitory. 
What  is  the  test  by  which  it  shall  be  deter- 
mined whether  a  "  price  for  a  license"  is  or  is 
not  prohibitorv  ?  Upon  what  principle  is  it  to  be 
held  that  a  price  of  $200  is  not  prohibitory,  and 
$2,000  is  prohibitory?  What  rules  and  facta 
must  guide  the  mayor  and  councilmen  in  fixing 
the  price  of  a  license,  so  that  the  ordinance  wifi 
be  an  exercise  of  power  within  their  granted 
authority  "  to  fix  the  price,"  and  not  transgress 
the  boundary  fixed  by  the  term  "  to  license  and 
reguhite,"  so  that  it  shall  not  be  prohibitory? 
No  one  unvarying  price  will  suit  for  all  pkces 
and  all  circumstances.  It  seems  to  us  the  pop- 
alousness  of  the  municipality,  the  profitable- 
ness of  the  business,  the  character  of  the  busi- 
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ness  proposed  to  be  licensed,  and  Its  effects 
upon  the  community,  the  additional  expense 
necessarily  entailed  by  a  police  supervision  of 
the  business,  and  perhaps  other  matters  might 
be  mentioned,  are  all  proper  subjects  of  in- 
quiry in  arriving  at  a  legal  and  iust  conrlnMon 
in  fixing  a  price  which  will  not  be  prohl  it  ry. 
In  the  case  of  Ex  parte  Burnttt  the  town  coun- 
cil of  Cahaba  required,  by  ordinance,  a  license 
of  $1,000,  and  it  was  pronounced  prohibitory 
in  its  character.  There  were  no  facts  in  evi- 
dence in  the  case  except  the  ordinance,  and  the 
act  of  the  le^slature  granting  charier  rights, 
and  the  conviction  of  the  petitioner  for  a  viola- 
tion of  the  ordinance;  and  in  that  case  it  was 
said:  "Neither  is  ft  our  purpose  to  limit  the 
price  of  a  corporation  license  to  the  sum  fixed 
by  the  general  law  on  a  license  to  retHil.  As 
one  of  the  incidental  powers  of  a  corporation, 
the  council  may  certainly  transcend  that  limits 
provided  their  ordinance  in  not  in  its  nature 
prohibitory,'*  (We  italicize.)  The  authority 
^nted  to  the  mayor  and  councilmen  of  Troy 
is  more  specific  and  enlarged  than  that  under 
which  the  town  council  of  Cahaba  acte<l.  In 
the  case  of  Bx  parte  Marshall,  64  Ala.  266.  the 
rule  was  recognized  that  the  "license  may  be 
graduated  by  the  populousness  of  the  com- 
munity in  which  the  privilege  was  to  be  exer- 
cised, and  the  profitableness  of  the  employ- 
ment;" and  in  Van  Hookas  Case,  70  Ala.  861, 
the  additional  expense  for  a  faithful  enforce- 
ment of  police  superintendence  should  be  con- 
sidered. 

Under  these  rules  and  principles  of  law,  we 
cannot  say  the  ordinance  is  void  upon  its  face. 
What  are  the  agreed  facts?  The  city  of  Troy  has 
a  population  of  about  4,000  inhabitants.  That 
in  the  years  1890,  1891,  1892,  and  1898,  there 
were  three  separate  retail  liquor  dealers  in  Troy, 
who  paid  a  license  of  $2,000;  and  each  did  a 
business  of  about  $88,000  in  the  year  1&90,  and 
the  business  of  each  in  1891  amounted  to 
$35,000,  and  in  theyear  1892 to  about  $24,000, 
and  in  the  year  1898  each  did  a  business  of 
$20,000— an  aggregate  for  the  four  years  of 
$851,000.  The  capital  invested  upon  which 
this  business  was  transacted  is  not  stated,  but 
it  is  stated  "  that  the  profits  on  the  amount 
of  business  were  about  one  fourth  of  these 
amounts,  out  of  which  were  paid  all  licenses, 
besides  house  rent,  clerk  hire,  and  other  cur- 
rent expenses."  It  is  also  stated  that  the  ex- 
penses of  petitioner  Bikes  for  the  year  1893 
approximated  $6,000.  What  these  expenses 
were  for,  whether  confined  solely  to  the  busi- 
ness of  selling  liquor,  or  whether  family  ex- 
penses were  included,  is  not  stated,  and  the 
expenses  of  the  two  other  dealers  are  not  given. 
It  is  also  stated  that  "  the  other  dealers,  for  t  he 
year  1808,  did  an  unprofitable  business  aftor 
paying  their  licenses  and  other  expenses."  It 
also  appears  that  the  other  two  dealers  have 
paid  the  license  for  the  year  1894,  and  are  con- 
tinuing in  the  business.  The  profits  at  25  per 
cent  on  total  sales  of  spirituous  liquors  in  Troy 
for  four  years,  not  exclusive  of  current  ex- 
penses, were  about  $88,000.  We  do  not  think 
there  is  anything  in  this  showinsr  which  rea- 
sonably satisfies  the  mind  that  the  license  re- 
quired is  prohibitory  in  a  business  view. 
Again,  it  is  agreed  in  the  statement  of  facts  that 
there  is  an  average  of  "  seven  hundred  and  fifty 
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▼lolatloDS  of  tfae  city  ordlDaoces  daiini^  each 
year,  and  that  two  t'hiids  of  them  are  the  re- 
sults of  whiskey  sold  in  Troy."  It  is  further 
agreed  that  the  present  necessary  expenses  of 
the  city  for  a  marshal  and  police  force  exceed 
$8,100,  "and,  if  there  were  no  saloons  and  no 
snip  of  whiskey  in  Troy,  this  expense  could  he 
reduced  to  $1,000."  Confessedly,  then,  two 
thirds  of  all  the  yiolations  of  the  ordinances  of 
the  city,  and  two  thirds  of  the  entire  expense 
required  to  police  the  oitv,  are  traceahle  solely 
to  the  sale  of  liquor  within  lis  corporate  1imit<«. 
Certainly,  muDicipal  officers  charged  with  the 
*'  protection  of  the  lives,  health,  and  property 
of  the  citizens,  the  maintenance  of  good  order 
and  quiet  of  the  community,  and  (he  preserva- 
tion of  the  public  morals,"  and  to  this  end  in- 
trusted with  the  police  power,  are  justified  in 
the  exercise  of  all  the  authority  granted  when 
they  undertake  to  reeulate  husiness  productive 
of  such  results.  It  is  contended  that,  as  the 
sale  of  liquor  increases  the  violation  of  the  city 
ordinances,  the  revenues  of  the  city  are  pro- 
portionately increased;  and  this,  it  is  said,  must 
be  considered  in  estimating  the  evil  results  of 
the  traffic,  and  the  extra  expenses  of  policing 
the  city.  The  peace  of  a  community,  the  quiei 
and  happiness  of  the  family,  the  influence  of 
example  upon  the  young  and  old,  the  public 
morals,  have  no  money  value.  The  argument 
leads  to  the  conclusion  that,  however  much  a 
business  may  increase  violations  of  the  law,  if 
the  revenue  therefrom  is  proportionately  in- 
creased, the  less  it  is  to  be  condemned  as  an 
evil.  We  need  say  no  more  on  this  point. 
It  ia  further  argued  that  the  amount  required 


I  for  a  license  shows  that  the  purpoK  wu  t» 
I  iHise  a  revenue  for  the  city,  and  not  for  police 
purposes.  It  ia  manifest  that,  if  the  purpi« 
of  t  ne  oniinance  was  to  raiae  revenae,  then  it 
was  not  intended  to  be  probibitonr.  A  busi- 
ness which  ia  prohibited  cannot  Tieid  a  revenoe 
from  licenses.  We  do  not  thinlc  tbere  is  sdt 
foundation  for  the  argument,  and  the  facts  d 
the  case,  without  repeating  them,  justify  this 
conclusion.  Doubtless,  in  providing  for  the 
necessary  expenses  of  the  city,  and  in  fixing  the 
assessments  of  taxes  upon  the  property,  the  in- 
come anticipated  from  licenses,  as  well  asfioes, 
entered  into  the  computations;  but  this  alone 
would  not  determine  that  the  licenses  were  for 
revenue,  as  distinguished  from  a  license  taxfcr 
police  purposes.  There  are  some  dicta  in  our 
own  court, and  declarations  of  principle  bj  h\^ 
authority,  not  altogether  in  harmony  with  all 
that  we  may  have  said;  but  our  construction  of 
the  act  of  the  legislature  conferring  munidpil 
power  upon  the  mayor  and  council  men  of  tbe 
city  of  Troy  is  tbst  there  iaafull  grant  of  power 
"to  fix  the  price  of  licenses,"  limited  onlj^hY  tl» 
grant  to  **  license  and  regulate  the  sale  of  liq- 
uor;" and  the  only  qualification  of  power  con- 
tained in  this  grant,  conatrued  in  connecUoD 
with  the  unqualified  power  **to  fix  tbe  price  (tf 
licenses,"  is  that  it  shall  not  be  probibitorj. 
In  our  opinion,  the  fscts  of  the  case  show  that 
the  ordinance  is  within  the  power  grants 
This  was  tbe  conclusion  reached  by  the  trisl 
ludee,  and,  in  our  opinion,  it  waa  correck 
Petition  denied. 
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1.  A  eoiix*t  of  equity  baa  no  power  to 
interpose  Its  antborit j"  for  the  purpose  of 
adjust  inflr  cuntroversles  ttiat  have  arisen  amon^ 
tbe  sbareboiders  or  directors  of  a  corporation 
relative  to  the  proper  mode  of  oonductmgr  the 
corporate  business. 

8*  A  stockholder  in  a  corporation  can- 
not sttccessAilly  invoke  the  power  of 
a  chancery  court  to  control  its  officers 
or  board  of  managers^  or  to  wrest  the 
corporate  property  from  their  cbarve  tfarouirh 
the  ageDcy  of  a  receiver,  so  loD^r  as  they  neither 
do  nor  threaten  to  do  any  fraudulent  or  uUra 
vires  acts,  and  so  lonv  as  they  keep  within  the 
limits  of  hy -laws  which  have  been  prescribed  for 
their  frovernaooe. 

8«  Equity  had  at  common  law  no  power 
to  decree  a  surrender  oi*  forfeiture  of 


corporate  firanchises  at  the  suit  of  an  in- 
dividuaL 

4.  Courts  have  no  ▼iaitorial  power 
over  foreign  corporations  doioflr  business 
within  the  state,  unless  it  is  expressly  oonfernd 
by  statute. 

6.  The  invalidity  of  a  resolution 
passed  at  its  domicil  by  a  f«n'ei^n  eor> 
poration  to  wind  up  its  aflaira  will  not  enntJe 
the  courts  of  a  foreign  state,  in  which  It  is  doinf 
business,  to  decree  Its  dissolution  and  appoint  a 
receiver,  if  its  directors  have  submitted  to  the 
Jurisdiction  so  that  relief  may  be  afforded  by 
simply  enjoining  the  execution  of  the  reso- 
lution. 

6*  Statutory  provisions  a«  to  the 
notice  to  be  griven  of  a  meeting:  to  consider 
the  question  of  iiquidatinir  a  corporation  mist 
prevail  over  provisions  in  the  by-laws. 

7*  Provisions  in  the  by-laws  as  to 
notice  of  a  meeting  to  consolidate  witk 
another  corporation  can  have  no  application  to 
a  proceeding:  to  liquidate  the  corporation  aod 
sell  the  assets. 

8.   The  motives  of  the  stockholders  of  a 


Mors.— The  status  of  corporations  away  from 
their  domicil  is  quite  fully  discussed  in  a  series  of 
notes  beginninfr  with  the  one  appended  to  Cone 
Bxpott  &  Commission  Co.  v.  Poole,  ante,  289, 
and  some  cases  will  there  be  found  which  Inoi- 
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dentally  discuss  the  power  to  dissolve  a  foreign 
corporation.  Even  those  cases  are.  however,  nn 
and  this  case  is  likely  to  become  the  leadins  ob» 
upon  that  subject. 


See  also  38  L.  R.  A.  638;  43  L.  R.    A.  300. 
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eorporatlon,  resident  at  Its  domldU  in  calling  a 
meeting  to  wind  it  up  on  luoh  short  notioe  that 
the  majority  stockholders  resident  at  its  place 
of  business  cannot  attend  the  meeting  will  not 
sanse  equity  to  interfere,  if  the  proceediojr  is 
strictly  according:  to  law,  and  the  f oreifm  stock- 
holders might  have  appointed  an  agent  to  repre- 
sent their  interests. 

{October  80, 1896.1 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for 
the  District  of  Colorado  in  favor  of  plaintiffs 
in  a  proceeding  brought  to  procure  the  disso- 
lution of  the  defendant  corporation  and  the 
appointment  of  a  receiver  for  an  alleged 
illegal  attempt  at  dissolution.     Reversed. 

Statement  by  Thayer»  DUtrict  Judge: 
This  was  a  bill  filed  by  the  appellees 
against  the  Republican  Mountain  Silver 
Mines,  Limited,  and  its  directors,  and  also 
against  Edward  F.  Tremavne,  its  secretary, 
wno  had  been  appointed  liquidator  to  wind 
up  the  affairs  of  the  corporation.  The  bill 
averred,  in  substance,  that  the  defendant 
company  was  a  corporation  organized  and 
existing  under  the  laws*  of  Great  Britain, 
with  its  principal  office  in  the  city  of  Lon- 
don, England,  but  that  its  mining  prop- 
erty, consisting  of  numerous  mining  lodes 
or  claims,  was  all  situated  in  the  state  of 
Colorado ;  that  the  capital  stock  of  the  com- 
pany consisted  of  100,000  deferred  shares  and 
50,000  ordinary  shares  of  the  nominal  value 
of  one  pound  each,  and  that  the  great  ma- 
jority of  said  shares  were  owned  by  the  ap- 
pellees, and  by  other  American  shareholders, 
not  named  as  complainants,  but  in  whose 
behalf  the  bill  purported  to  have  been  filed  ; 
that  within  the  eight  years  preceding  the  fil- 
ing of  the  bill  the  defendant  company  had 
remitted  from  England  less  than  118,000  for 
the  working  of  its  mines ;  that  prior  to  De- 
cember, 1889,  it  had  become  indebted  to  a 
bank  in  the  state  of  Colorado  for  money  bor- 
rowed to  conduct  certain  mining  operations, 
and  that  on  the  11th  of  December,  1889,  the 
bank  had  recovered  a  judgment  therefor  in 
the  sum  of  $4,858  and  costs,  which  judgment 
was  subsequently  assigned  to  A.  P.  Welch, 
who  was  chairman  of  the  company's  board 
of  directors,  he  having  advanced  the  money 
wherewith  to  pay  said  judgment;  that  in 
the  year  1890  the  defendant  company,  in 
pursuance  of  a  resolution  of  its  board  of  di- 
rectors, had  executed  two  deeds  of  trust  on 
all  of  its  mining  property  in  Colorado  for 
the  purpose  of  securing  two  notes  which  had 
been  drawn  in  favor  of  said  A.  P.  Welch ; 
and  that  under  the  terms  of  said  deeds  of 
trust  the  property  covered  thereby  might  be 
sold  on  thirty  days'  notice  if  the  sum  due 
on  said  notes  was  not  paid  at  maturity.  The 
bill  averred  that  said  deeds  of  trust  in  favor 
of  said  Welch  were  executed  without  au- 
thority, for  the  purpose  of  accruiring  title  to 
the  property  of  the  company,  in  fraud  of  the 
rights  of  the  majority  of  the  shareholders; 
but  it  did  not  appear  from  any  other  allega- 
tions of  the  bill,  or  from  the  testimony  pro- 
duced at  the  trial,  in  what  respect  the  deeds 
of  trust  were  unauthorized,  or  that  the  in- 
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debtedoess  thereby  secured  was  not  justly 
due  and  owing  to  the  party  in  whose' favor 
they  were  ordered  to  be  executed.  The  bill 
further  averred,  in  substance,  that  on  the 
16th  day  of  June,  1891,  an  extraordinary 
meeting  of  the  shareholders  was  held  in 
London,  Eng^land,  in  pursuance  of  a  notioe 
theretofore  given,  for  the  purpose  of  appoint- 
ing a  liquidator  under  English  laws  to  wind 
up  the  affairs  of  the  corporation,  but  that 
the  notice  of  such  meeting  was  not  sent  to 
or  received  by  the  appellees  and  other  Ameri- 
can shareholders  in  time  to  attend  the  same. 
That  at  such  meeting  a  resolution  was  Das- 
sed  that  the  company  be  wound  up.  That 
Edward  F.  Tremayne,  who  is  named  as  de- 
fendant, be  appointed  liquidator  of  the  com- 
pany;  and  that  he  be  vested  with  authority 
to  sell  the  property  and  business  thereof  to 
any  other  corporation,  and  to  receive  in  pay- 
ment therefor  shares  in  such  other  corpora- 
tion, for  the  purpose  of  making  a  distribu- 
tion of  the  same  among  the  shareholders  of 
the  defendant  company.  That  after  the  pas- 
sage of  such  resolution  a  subsequent  extraor- 
dinary general  meeting  of  the  shareholders 
was  appointed  to  be  held  on  July  1,  1891, 
at  London,  England,  for  the  purpose  of  con- 
firming, accord iDg  to  English  laws,  the  reso- 
lution that  had  been  adopted  at  the  prior 
meeting  of  Juno  16,  1891.  That  only  16 
days'  notice  was  given  of  such  confirmatory 
meeting  of  July  1,  1891,  which  was  iusutU- 
cient  to  enable  the  appellees,  or  any  of  the 
American  stockholders,  to  be  present,  where- 
as a  by-law  of  the  defendant  company  ex- 
pressly required  that  no  such  confirmatory 
meeting  should  be  held  to  approve  a  resolu- 
tion for  the  winding  up  of  the  company, 
within  less  than  thirty  days  after  the  first 
meeting  at  which  such  resolution  sliould  be 
proposed  and  adopted.  That  at  such  second 
meeting,  held  on  July  1,  1891,  as  well  as  at 
the  prior  meetinff,  none  of  the  American 
shareholders  were  in  fact  presenter  were  rep- 
resented, but  that  the  resolution  of  June  16, 
1891,  was  nevertheless  re-enacted  and  con- 
firmed. The  bill  further  charged  that  the 
adoption  of  said  resolution  under  the  cir- 
cumstances aforesaid  was  in  violation  of  the 
by-laws  of  the  company,  and  was  also  a  viola- 
tion of  English  laws,  but  that,  whether  or 
not  such  action  was  within  the  letter  of  any 
Enfrlish  statute  it  was  nevertheless  fraud- 
ulent, because  the  several  meetings  had  been 
held  with  knowledge  that  the  American 
shareholders,  who  held  a  large  majority  of 
the  stock,  could  not  attend  or  be  represented. 
The  bill  also  charged  that  the  liquidator  ap- 
pointed by  the  company  to  wind  up  its  af- 
fairs was  financially  irresponsible,  and  that 
one  of  the  appellees  (J.  Warren  Brown) 
claimed  to  be  a  creditor  as  well  as  a  stock- 
holder of  the  defendant  company,  and  that 
his  claim  was  then  in  litigation.  The  tes- 
timony showed  that  the  litigation  had  re- 
sulted in  a  final  judgment  in  favor  of  the 
company.  In  view  of  the  premises,  the  com- 
plainants below  prayed  that  the  members  of 
the  board  of  directors  who  had  been  made  par- 
ties, and  said  Edward  F.  Tremayne.  miirht 
be  severally  enjoined  from  selling  or  dis- 
posing of  any  of  the  defendant  company's 
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pTopertT ;  that  said  Tremayne  might  be  re- 
fitraiuea  from  taking  any  proceedings  wliat- 
ever  as  liquidator  to  wind  up  the  affairs  of 
the  company ;  that  a  receiver  might  be  ap- 
pointed to  take  charge  of  all  of  the  com- 
pany's property  in  Colorado,  and  that  he  be 
authorized  to  sell  and  dispose  of  the  same  to 
the  end  that  the  defendant  company  might 
be  dissolved  and  wound  up  for  the  benefit 
of  all  of  its  stockholders  and  creditors.  On 
final  hearing  the  circuit  court  sustained  the 
bill,  and  granted  substantially  all  of  the  re- 
lief that  was  prayed  for  therein.  From  such 
decree  granting  an  injunction  and  appoint- 
ing a  receiver  with  a  view  of  dissolving  and 
winding  up  the  company  the  defendanta  be- 
low have  prosecuted  an  appeal  to  this  court. 
Arffued  before  Caldwell  and  Sanborn,  Oir- 
tuit  Judges,  and  Thayer,  DUtriet  Judge, 

Mr.  Charles  E.  Gast*  for  appellants: 

In  the  absence  of  fraud,  the  court  will  not 
Inquire  whether  the  property  has  been  well  or 
ill  managed. 

Hedgee  v.  Paqueit,  8  Or.  77. 

The  case  presented  bv  this  record  relates 
wholly  to  the  internal  affairs  of  a  British  cor- 
poration, aud  as  the  complainants  sue  only  as 
stockholders,  upon  a  charge  that  their  rights 
as  stockholders  have  been  ignored,  this  court 
has  not,  or  rather  will  not  entertain,  a  Juris- 
diction to  settle  the  dispute. 

Hforih  State  Copper  ds  Gold  Min,  Oo,  v. 
FUM^  64  Md.  161;  Barday  y.Talman,  4  Edw. 
Oh.  128,  6  L.  ed.  820;  8lee  v.  Bloom,  19 
Johns.  456, 10  Am.  Dec.  273;  Brigge  v.P^nni- 
man,  8  Cow.  8b7,  18  Am.  Dec.  454. 

Independent  of  statutes,  courts  of  equity 
will  not  exercise  a  lurisdiction  for  the  pur- 
pose of  winding  up  toe  affairs  of  any  corpora- 
tion, domestic  or  foreign,  and  distributing  its 
assets. 

French  v.  Oifford,  80  Iowa,  148;  Strong  v. 
MeCagg,  56  Wis.  624. 

Meeere,  R.  S.  MorriaoB  and  Willard 
Teller*  for  appellees. 

Thayer,  District  Judge,  delivered  the 
opinion  of  the  court : 

It  is  made  apparent  by  an  inspection  of 
the  bill  of  complaint  that  it  states  no  case 
entitling  the  complainants  to  any  form  of 
equitable  relief,  unless  the  right  thereto  can 
be  maintained  on  the  strenjrth  of  the  allega- 
tion that  the  shareholders'  extraordinary  gen- 
eral meeting  of  July  1,  1891,  was  an  unau- 
thorized meeting,  because  it  was  convened 
and  held  on  insufficient  notice  under  the 
charter  and  by-laws  of  the  company.  Un- 
less that  averment  is  sustained,  we  are  un- 
able to  see  that  the  complainants  had  any 
fair  pretense  for  invoking  the  aid  of  a  court 
of  chancery  to  restrain  the  proceed insrs  that 
were  about  to  be  taken  by  the  English  liq- 
uidator, in  conformity  with  English  laws, 
for  the  purpose  of  disposing  of  the  properly 
of  the  company,  and  winding  up  its  affairs. 

The  corporation  owed  its  existence  to  the 
laws  of  Qreat  Britain.  It  held  all  of  its 
property  and  franchises  under  and  subject  to 
the  laws  of  that  kingdom  relative  to  the  **  in- 
corporation, regulation,  and  winding  up  of 
traaing  companies  and  other  associations," 
84  L.  R.  A. 


to  which  class  of  corporatiooa  it  evidently 
belonged.  Those  laws  entered  Into  and 
formed  a  part  of  the  defendant  company's 
charter ;  and  everv  shareholder  not  only  had 
notice  thereof  and  assented  thereto  when  he 
became  a  member  of  the  company,  but  he  im- 
pliedly agreed  that  the  company  might  be 
wound  up  in  accordance  with  the  provisions 
of  such  statutes,  if  it  was  thought  proper  to 
go  into  liquidation,  and  if  a  resolution  to 
that  effect  was  duly  enacted.    These  princi- 

f»les  must  be  regarded  as  sufficiently  estab- 
ished  by  the  decision  in  Belfe  v.  Bundle, 
103  U.  8.  222,  226,  26  L.  ed.  887,  889.  See 
also  Canada  Southern  B.  Co,  t.  Oebhard,  109 
U.  8.  627,  27  L.  ed.  1020. 

The  jurisdiction  that  a  court  of  equity 
may  lawfully  exercise  over  the  affairs  of  an 
ordinary  business  corporation,  in  the  absence 
of  any  statute  conferring  extraordinary  pow- 
ers, is  likewise  well  defined.  A  court  of 
chancery  may,  at  the  instance  of  a  stock- 
holder, and  if  the  company  itself  refuses  to 
move,  lawfully  entertain  a  bill  to  depose  or 
to  restrain  the  officers  or  directors  of  a  cor- 
poration, when  it  appears  that  in  their  ca- 
pacity as  agents  or  trustees  of  the  stockhold- 
ers they  have  committed,  or  are  about  to 
commit,  acts  that  are  tantamount  to  a  breach 
of  trust,  whether  such  acts  consist  of  fraudu- 
lent dealings  with  the  corporate  property  or 
funds,  or  whether  they  consist  in  engaging 
the  corporation  in  enterprises  that  are  beyond 
the  scope  of  its  chartered  powers.  In  more 
general  phrase,  it  is  sometimes  said  that  a 
court  of  chancery  may  grant  equitable  relief 
aeainst  a  corporation,  at  the  suit  of  an  in- 
dividual, *•  whenever  a  sufficient  case  for 
relief  is  shown  upon  ordinary  principles 
of  equity  jurisprudence."  Morawetz,  Priv. 
Corp.  §  1042,  and  citations ;  Dodge  v.  Wooleey, 
59  U.  8.  18  How.  881,  841,  15  L.  ed.  401, 
404 ;  Zabriskie  v.  Cleveland,  C,  <fc  C.  B,  Go. 
64  U.  8.  23  How.  881,  885,  886,  16  L.  ed. 
488;  Peabody  v.  Mint,  6  Allen,  52;  March 
V.  EaBiem  B.  Co.  40  N.  H.  548,  77  Am. 
Dec.  782 ;  Bobineon  v.  Smith,  8  Paige,  222, 
8  L.  ed.  126,  24  Am.  Dec.  212. 

But  a  court  of  equity  has  no  power  to  in- 
terpose its  authority  for  the  purpose  of  ad- 
justing controversies  that  have  arisen  among 
the  shareholders  or  directors  of  a  corporation 
relative  to  the  proper  mode  of  conducting 
the  corporate  business,  as  it  may  do  in  case 
of  a  similar  controversy  arising  between  the 
members  of  an  ordinary  partnership.  Cor- 
porations are  in  a  certain  sense  legislative 
bodies.  They  have  a  legislative  power  when 
the  directors  or  shareholders  are  duly  con- 
vened that  is  fully  adequate  to  settle  all 
questions  affecting  their  business  interests 
or  policy,  and  they  should  be  left  to  dispose 
of  all  questions  of  that  nature  without  apply- 
ing to  the  courts  for  relief.  A  stockholder 
in  a  corporation  cannot  successfully  invoke 
the  power  of  a  chancery  court  to  control  its 
officers  or  board  of  managers,  or  to  wrest  the 
corporate  property  from  their  charge  through 
the  agency  of  a  receiver,  so  long  as  they 
neither  do  not  threaten  to  do  any  fraudulent 
or  ultra  vire*  acts,  and  so  long  as  they  keep 
within  tlie  limits  of  bylaws  which  have  been 
prescribed  for  their  governance.    If  in  eitbet 
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of  the  cases  last  specified  a  stockholder  is 
neTertbcless  dissHtisfled  with  the  business 
policy  that  is  being  pursued,  or  the  methods 
of  corporate  management,  he  must  seek  re- 
dress within  the  corporation,  in  the  mode 
prescribed  by  its  charter  and  by-laws,  rather 
than  by  an  appeal  to  the  courts.  Hauoe9  ▼. 
Oakland.  104  U.  8.  450.  26  L.  ed.  837 ;  Ogleiby 
V.  AitHU,  105  U.  8.  606,  610,  26  L.  ed,  1186. 
1188;  French  v.  Oifford,  80  Iowa,  148;  Fou 
▼.  HarbotUe,  2  Hare,  461.  Moreover,  the 
doctrine  is  very  well  established  that  a  court 
of  equity  has  no  power  at  the  suit  of  an  in- 
dividual to  decree  the  dissolution  of  a  do- 
mestic corporation,  and  a  winding  up  of  its 
affairs,  unless  such  extraordinary  power  has 
been  conferred  upon  it  by  the  terms  of  some 
statute.  The  better  view  undoubted!  v  is  that 
at  common  law  no  such  power  to  decree  a 
surrender  or  forfeiture  of  corporate  franchises 
was  vested  in  courts  of  equity,  to  be  exer- 
cised at  the  suit  of  an  individual,  although 
some  courts  have  upheld  the  right  of  a  court 
of  chancery  to  exercise  that  power  when  in- 
▼oked  bv  the  state  through  its  attorney -gen- 
eral. FcHger  v.  CMuminan  Ins,  Oo,  99  Mass. 
267,  274,  96  Am.  Dec  747 ;  BfM  v.  Bioom,  5 
Johns.  Ch.  866,  877,  1  L.  ed.  1111.  1115; 
Frtneh  v.  Oifford,  tupra;  Atty-Qtn,  v.  Ohi- 
eoffo  A  N.  IF.  K  Co,  85  Wis.  425,  511 ;  Mor- 
awetz,  Priv.  Corp.  §  1040. 

It  is  hardlv  necessary  to  remark  that  if 
courts  of  equity,  at  the  suit  of  a  shareholder, 
and  in  the  absence  of  a  statute,  have  no  ju- 
risdiction to  dissolve  a  domestic  corporation, 
and  to  wind  up  its  affairs,  much  less  can 
they^  exercise  such  powers  with  respect  to  a 
foreign  corporation.  It  has,  indeed,  been 
held  on  much  consideration  that  the  courts  of 
a  state  have  no  visitorial  powers  over  foreign 
corporations  doing  business  within  the  state, 
unless  such  power  is  expressly  conferred  by 
local  statutes;  and  for  that  reason  it  was 
ruled  bv  the  supreme  court  of  Maryland  that 
it  would  not  entertain  a  proceeding  bv  a 
citizen  of  Maryland,  who  was  a  shareholder 
in  a  foreign  company,  to  compel  it  to  annul 
an  alleged  wrongful  forfeiture  of  his  stock, 
and  to  reinstate  him  as  a  stockholder.  North 
State  Copper  db  Gold  Min.  Co.  v.  Field,  64 
Md.  151.  See  also  WiUcine  v.  Thame,  60 
Md.  258. 

In  view  of  the  foregoing  principles,  it  is 
evident,  we  think,  that  the  decree  of  the  cir- 
cuit court  was  erroneous  in  so  far  as  it  con- 
tained provisions  which  contemplated  a  sale 
of  all  of  the  defendant  company's  property 
in  the  state  of  Colorado,  ana  a  general  liq- 
uidation of  its  affairs.  As  we  have  already 
ahown,  the  circuit  court  had  no  inherent 
power,  as  a  court  of  equity,  to  dissolve  the 
company,  and  to  wind  up  its  business  opera- 
tions. It  had  no  authority  to  enter  a  decree 
of  that  nature  under  any  existing  statute  of 
the  state  of  Colorado  to  which  our  attention 
has  been  directed,  and  it  can  hardly  be  pre- 
tended that  it  derived  or  could  derive  any 
auch  power  or  jurisdiction  from  the  act  of 
parliament  under  which  the  corporation  was 
organized.  The  trial  court  appears  to  have 
been  of  the  opinion  that  the  resolution  to 
wind  up  the  company  which  was  adopted  at 
the  meeting  ot  June  16,  1891,  and  was  con- 
1M  L.  R  A. 


firmed  at  the  meeting  of  July  1,  1891,  was 
void,  for  the  reason  that  the  latter  meeting 
was  held  on  insufficient  notice ;  but,  if  we 
accept  that  view  as  sound,  it  Is  nevertheless 
apparent  that  there  was  no  occasion  for  the 
appointment  of  a  receiver  to  hold  and  dispose 
of  the  company's  property,  or  for  the  order 
directing  him  to  inquire  and  to  report  in 
what  manner  the  property  in  question  could 
be  most  advantageously  sold.  As  all  of  the 
defendants,  including  the  foreign  liquidator, 
had  joined  in  an  answer  to  the  bill,  and  had 
thereby  submitted  themselves  to  the  juris- 
diction of  the  court,  we  think  that  adequate 
relief  would  have  been  afforded  for  the  in- 
jury complained  of, — if  the  trial  court  had 
simply  declared  the  invalidity  of  the  re»oIu- 
tion  to  wind  up  the  company,  and  had  there- 
upon enjoined  the  defendants  from  taking 
any  action  to  carry  the  same  into  effect.  An 
injunction  in  the  form  last  suggested  would 
have  been  all-sufficient  to  prevent  the  threat- 
ened wrong,  even  if  the  resolution  to  wind 
up  the  company  was  in  fact  void ;  and  we 
are  unable  to  see  that  the  record  discloses 
any  fact  or  circumstance  which  rendered  an 
order  for  the  appointment  of  a  receiver  and 
for  the  sale  of  the  company's  property  either 
a  necessary  or  a  proper  order. 

It  is  insisted,  however,  that  the  resolution 
to  wind  up  the  company  was  neither  void 
nor  irregular,  but  was  passed  in  strict  con- 
formity with  English  laws ;  and  this  conl«n- 
tion  on  the  part  of  the  appellants  compels  us 
to  make  a  brief  reference  to  the  company's 
articles  of  association,  and  to  some  provisions 
of  the  act  of  parliament  under  which  the  de- 
fendant company  was  organized.  It  is  not 
denied  that  the  act  of  parliament  last  referred 
to  permitted  the  defendant  company  to  go 
into  voluntary  liquidation  in  the  manner 
contemplated  oy  the  resolution  adopted  at 
the  shareholders'  meeting  of  June  16,  1891, 
which  was  subsequently  confirmed.  The  act 
of  parliament  provides  that  a  company  organ- 
ized under  the  act  may  be  wound  up  **  when- 
ever the  company  has  passed  a  special  resolu- 
tion requiring  the  company  to  be  wound  up 
voluntarily;**  it  further  provides,  in  sub- 
stance,  that  the  liquidator  appointed  by  the 
shareholders  to  wind  up  the  company  may 
be  authorized  to  transfer  the  business  and 
property  of  the  company  to  another  company, 
and  in  payment  therefor  receive  shares  in 
such  other  company  for  distribution  among 
the  shareholders  of  the  company  whose  affairs 
are  being  liquidated.  Vide  Companies  Act 
1862,  §§  129,  161.  The  act  defines  a  special 
resolution  to  wind  up  a  company  to  be,  in 
substance,  one  which  has  first  been  passed  at 
a  general  meeting  of  shareholders,  and  has 
been  confirmed  at  a  subsequent  general  meet- 
ing, "of  which  notice  has  been  duly  given 
and  held  at  an  interval  of  not  less  than  four- 
teen days  nor  more  than  one  month  from  the 
date  of  the  meeting  at  wliich  such  resolution 
was  first  passed."  Vide  Id.  §  61.  The  re- 
solution over  which  the  controversy  arises  in 
the  present  case  appears  to  have  been  passed 
and  to  have  been  subsequently  confirmed  in 
strict  conformity  with  the  provisions  of  the 
companies  act  above  cited,  both  as  respects 
the  method  of  calling  the  meetings  at  which 
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the  resolution  was  proposed  and  adopted  and 
as  respects  the  notice  given  to  shareholders 
of  said  meetings  and  the  time  within  which 
they  were  to  be  held.  It  is  contended,  how- 
6Ter,  that  although  the  second  meeting  was 
held  within  the  period  prescribed  by  section 
61  of  the  Compauies  Act,  to  which  wo  have 
alluded, — that  is  to  say,  not  less  than  four- 
teen days  nor  more  than  one  month  from  the 
date  of  the  first  meeting, — yet  that  it  was  not 
held  within  the  period  prescribed  by  section 
186  of  the  defendant  company's  articles  of 
association.  An  obvious  answer  to  this  con- 
tention is,  that  if  the  articles  of  association 
are  in  conflict  with  the  act  of  parliament 
under  which  the  company  was  organized,  the 
act  of  parliament  must  prevail.  Section  186 
of  the  articles  of  association  provides,  in 
substance,  that  the  company  *'may  amaliram- 
ate  its  business  with,  or  transfer  its  business 
and  property  to,  any  similar  undertaking  or 
company,  or  purchase  or  acquire  the  business 
or  property  of  any  company  .  .  .  carry- 
ing on  a  business. similar  to  that  of  the  de- 
fendant company,  upon  such  terms  as  may  be 
agreed  upoti,  .  .  .  and  may  pay  for  any 
business  so  acquired  either  in  cash  or  in 
shares,"  etc.,  provided  a  resolution  to  that 
effect  is  passed  by  a  three* fourths  vote  at  an 
extraordinary  general  meeting,  and  is  con- 
firmed at  a  second  meeting,  held  ''not  less 
than  one  month  nor  more  than  three  months 
thereafter."  It  is  obvious  that  if  section  61 
of  the  Companies  Act  and  section  186  of  the 
Articles  of  Association  relate  to  the  same 
kind  of  a  proceeding  or  transaction,  thev  are 
in  conflict,  because  they  prescribe  a  differ- 
ent period  within  which  the  confirmatory 
meeting  must  be  held,  and  the  companies 
act  in  that  event  must  prevail.  We  think, 
however,  that  they  relate  to  entirely  differ- 
ent transactions.  The  companies  act  has  ref- 
erence to  a  proceeding  to  wind  up  a  corpora- 
tion whereby  the  corporation  disposes  of  all 
of  its  property,  surrenders  its  franchises  to 
the  crown,  and  thereby  ceases  to  exist  as  a 
legal  entity.  On  the  other  hand,  the  articles 
of  association  have  reference  to  a  proceeding 
whereby  a  corporation  merely  becomes  con- 
solidated with  some  other  company  doing  a 
similar  business,  or  purchases  the  proper tv 
or  business  of  some  other  company,  in  which 
case  It  neither  surrenders  its  franchise  nor 
ceases  to  exist.  Under  the  provision  con- 
tained in  the  company's  articles  of  associa- 
tion it  was  intended  no  doubt  that  it  mi^ht 
unite  its  business  with  that  of  any  other  com- 
pany or  firm  that  was  engaged  in  similar  en- 
terprises by  a  simple  agreement  with  such 
other  company  that  had  first  been  confirmed 
by  the  defendant  company's  members;  but 
in  a  proceeding  taken  under  the  companies 
act  to  wind  up  a  corporation  it  is  necessary 
to  appoint  a  liquidator  to  dispose  of  its  prop- 
24  L.B.  A. 


erty,  and  to  effect  a  valid  surrender  of  its 
corporate  franchises.  In  view  of  what  has 
already  been  said  on  this  branch  of  the  case, 
the  necessary  conclusion  is  that  the  meeting 
of  July  1,  1891,  was  properly  convened  and 
held  under  the  terms  of  the  statute  under 
which  the  defendant  company  was  organized, 
and  the  resolution  passed  at  such  meeting 
was  neither  void  nor  irregular  by  reason  oi 
any  provision  found  in  the  defendant  com- 
pany's articles  of  association. 

We  have  not  overlooked  the  charge  con- 
tained in  the  bill  that  the  two  meetings  held 
in  London  were  intentionally  called  by  the 
English  shareholders  on  short  notice  for  the 
express  purpose  of  preventing  the  Amcricaii 
shareholders  from  taking  part  in  such  meet- 
ings. With  reference  to  that  char^,  and 
without  deciding  whether  it  is  true  or  false, 
it  is  suflScient  to  say  that  the  company's  arti- 
cles of  association  gave  all  foreign  share- 
holders the  right  to  name  an  address  at  any 
place  in  the  united  Kingdom,  to  which  no- 
tices of  all  meetings  were  required  to  be  sent» 
and  the  right  to  appoint  an  agent  at  such 
place  to  represent  their  interest^at  any  meet- 
ing or  meetings  that  might  be  held.  Further- 
more, the  foreign  shareholders  were  bound  to 
take  notice  of  the  law  under  which  the  com- 
pany was  organized,  and  of  the  various  pro- 
visions to  which  we  have  already  referred 
that  enabled  the  company  to  be  wound  up 
on  short  notice  b^'  a  resolution  passed  at  a 
shareholders*  meeting  and  confirmed  at  a  sub- 
sequent meeting.  It  is  furthermore  disclosed 
by  the  record  that  the  English  and  American 
shareholders  had  been  pulling  at  cross  pur- 
poses for  some  years  prior  to  June,  1S91, 
and  that  the  controversy  between  them  was 
largely  due  to  the  fact  that  the  English 
shareholders  had  contributed  practically  all 
of  the  funds  to  prosecute  the  business  of  the 
company  while  the  American  shareholders 
possessed  the  superior  voting  power.  But, 
aside  from  these  considerations,  we  think 
that  a  court  of  equity  should  not  interfere 
merely  on  account  of  the  motives  that  may 
have  inspired  the  conduct  of  the  English 
shareholders,  so  long  as  the  action  taken  by 
them  was  strictly  in  accordance  with  English 
laws,  and  was  not  in  violation  of  any  pro- 
vision of  the  company's  charter  or  by-laws. 
Oglesby  v.  Attrill,  105  U.  S.  605,  26*  L.  ed. 
1186. 

The  result  is  that  we  have  been  constrained 
to  disapprove  of  all  of  the  provisions  of  the 
decree  from  which  the  present  appeal  was 
taken. 

The  decree  of  the  Oireuit  Court  is  aceordinglg 
reverted,  and  the  case  is  remanded  to  that 
court  with  directions  to  discharge  the  re- 
ceiver, and  to  vacate  its  former  decree,  and 
to  enter  an  order  dismissing  the  bill  of  com- 
plaint at  the  complainants'  costs. 
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V. 

City  of  PHILADELPHIA  et  al 
(Iffi  Fft.  128.) 


!•  A  eontlniiailon  of  indebted] 
ezceedini^  7  per  cent  of  the 
▼aluation  of  a  dty  by  oreatinff  new  Indebted- 
Dcss  as  tast  as  the  old  debts  are  paid  is  authorised 
by  the  Pennsylvania  Con^tltutioD,  art.  9, 1 8,  de- 
claring that  the  debt  of  any  olty  ahaU  never  ex- 
oeed  7  per  cent  of  the  assessed  valoe  of  the  prop- 
erty therein. 

«•  Certifleatee  ofindeMednew  ofadty 
purehaaed  and  placed  imcaneeled  in 
a  sinking  ftind  of  a  city,  even  if  the  oity  con- 
tinues to  pay  interest  on  them,  do  not  constitute 
a  part  of  the  indebted oess  of  the  city  within  the 
meanlncr  of  a  constitutional  restriction  of  the 
amount  of  its  indebtedness. 

8*  A  loan  of  the  city's  credit  to  a  oorpora- 
tion  is  not  made  by  a  contract  between  a  oity  and 
a  railroad  company  by  which  one  half  of  the  ex- 
pense of  abollsbincr  ffrade  crossinRSin  the  city  ia 
to  be  reimbursed  to  the  oity  by  the  railroad  com- 
pany. 

(MaySLlflM.) 

BILL  by  certain  tazpavera  of  the  Ci^  of 
Philadelphia  to  enjoin  defendants  from 
borrowing  money  and  issuing  certificates  of 
indebtedness  therefor  for  the  purpose  of  ansist- 
iDg  in  elevating  the  tracks  of  a  certain  railroad 
company  through  a  portion  of  the  city. 
JHsmisiied, 

The  facts  are  stated  in  the  opinion. 

Mr.  Mayer  Solsbermr,  for  plaintiffs: 

The  policy  of  the  constuutton  of  the  state  of 
New  York  differs  from  the  policy  of  the  con- 
atitutioD  of  Pennsylvania  in  this,  that  the  ob- 
ject of  the  New  York  constitution  ia  to  limit 
the  amount  of  municipal  debt  merely.  The 
object  of  the  constitution  of  Pennsylvania  is  to 
limit  the  amount  of  municipal  debt  pending  its 
final  extinction  by  sinking  fund.  The  New 
York  constitution  provides  for  no  sinking 
fund  except  for  temporary  loans;  whereas  the 
Pennsylvania  constitution  does  not  allow  the 
temporary  loans  permitted  by  the  New  York 
constiiutioo,  and  insists  on  the  sinking  fund, 
which  it  invests  with  inviolable  sanctity. 

For  this  reason  the  word  "indebtedneas"  in 
the  New  York  constitution  received  an  inter- 
pretation in  Bank  far  Savingi  in  New  York  v. 
Grace,  102  N.  Y.  318,  which  is  inapplicable  to 
the  word  "debt"  in  ours. 

Me9tr8.  James  Alcorn  and  Charles  F* 
Warwick,  for  defendant: 

The  city  loan  in  the  sinking  fund  does  not 
form  a  part  of  the  city  debt,  and  was  not  in- 
tended by  the  constitutional  provision  to  be 
counted  in  estimating  the  debt  of  the  city. 

The  principle  contended  for  was  determined 
by  Judge  Pearson  in  dm.  v.  Beading,  15  W. 
N.  C.  529. 


NoTB— As  to  what  constitutes  an  ^nndebtedneas** 
within  restrictive  provisions  upon  the  power  of 
municipalities  to  contract  indebtedness,  see  Beard 
T.  Hopkinsville  (Kyj  28  L.  R.  A.  408,  and  notu 
24  L.  R  A. 


A  case  exactly  similar  to  the  present  one  was 
decided  in  the  New  York  court  of  appeals  on 
April  80,  1886,  in  the  case  of  the  Bank  for 
Savings  in  New  York  r.  Orace,  102  N.  Y.  811^. 

The  court  of  appeals,  reversing  the  court  of 
common  pleas  of  the  county  of  Now  York, 
held  that  the  city  stock  of  the  dty  of  New 
York  held  by  the  commissioners  of  the  sinking 
fund  was  not  an  indebtedness  of  the  city  with- 
in the  meaning  of  the  constitution,  but  that 
the  indebtedness  referred  to  was  one  to  be  met 
in  the  future  by  taxation,  and  only  such  in- 
debtedness as  the  municipality  could  be  called 
upon  to  pay. 

In  cannot  be  succeasfully  argued  that  if  the 
defendants'  Tiew  prevails  there  is  any  impair- 
ment of  the  obligation  of  the  contract  made  by 
the  city  with  the  bondholders.  They  are  not 
interested  in  the  city  debt  puichaseci  by  the 
sinking  fund;  they  are  only  interested  in  the 
appropriations  being  made  to  the  sinking  fund 
as  provided  by  law  and  ordinances.  The  coo- 
tract  with  them  is  that  a  sinking  fund  will  be 
established  and  certain  approoriations  made  to 
it  annually.  That  contract  is  complete  when 
the  sinking  fund  uses  the  money  appropriated 
to  it  in  the  purchase  of  the  bonds. 

All  the  complaints  made  by  bondholders 
have  been  against  the  diversion  of  the  sinking 
fund,  and  not  against  its  use  in  the  redemption 
of  the  debt 

Terry  Y.  Wieeomin  Marine  dk  F.  Ina.  uo. 
Bank,  18  Wis.  87;  Board  cf  TJouidatore  ef 
City  Dd)Uy.  Munieipality No,  1, 6 La.  Ann.  21. 

Pa.  Const.,  art  9,  §  7,  was  intended  to  pre- 
vent the  union  of  public  or  private  capital  or 
credit  in  any  enterprise  whatever,  and  to  pre- 
vent a  business  partnership  between  a  munici- 
pality and  individuals  or  private  corporations 
or  associations.  It  did  not  prevent,  as  in 
apeer  v  BlairstiUe  School  Direetora,  60  Pa.  150, 
the  legislature  from  authorizing  the  appro .'^ri- 
ation  of  money  for  the  payment  of  bounties. 
The  same  view  was  taken  by  this  court  in 
HiOdsh  V  Catherman,  64  Pa.  154. 

In  Fenneyltania  B.  Co.  v.  Philadelphia,  47 
Pa.  189,  an  ordinance  authorizing  the  retention 
of  a  part  of  tbe  dividends  due  to  the  city  on 
stock  of  the  Pennsylvania  Railroad  Company 
for  the  purpose  of  aiding  in  the  establishment 
of  an  ocean  steamship  company,  was  held  to 
be  In  violation  of  the  Constitutional  Amend- 
ment of  1857.  So  in  Wilkeabarre  City  Hospital 
V.  Ltiteme  County,  84  Pa.  65,  the  Act  of  May 
21, 1874,  enabling  a  private  incorporated  hos- 
pital to  make  requisitions  upon  the  county  for 
the  payment  of  its  charges  for  the  support  of 
patients  under  its  treatment,  was  held  to  be  an 
appropriation  of  money  by  tbe  county  to  a 
corporation,  and  prohibited  by  section  7, 
article  9.  of  the  Constitution. 

In  Wheeler  v.  Philadelphia,  77  Pa.  888,  a  loan 
for  the  benefit  of  the  gas  works  of  the  city  of 
Philadelphia  was  not  considered  a  violation  of 
this  provision  of  the  Constitution. 

DeaAt  </.,  delivered  the  opinion  of  the 
court: 

As  the  contention  here  affects  laree  public 
interests,  an  early  final  determination  of  it 


Soi'  also  31  L.  R.  A.  794. 
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oiiffbt  to  be  bad ;  therefore,  at  the  request  of 
boili  parties,  we  have  taken  ori^ifinaf  juris- 
diction of  plaintiffs'  bill.  The  plaintiffs  are 
ciiizens  and  taxpayers  of  Philadelphia. 
They  a7er  that  the  citv  councils,  by  ordinance 
apiiroved  March  15,  1»94,  authorized  the  crea- 
tiun  of  a  city  loan  of  $6, 000, 000,  for  the  pur- 
pose of  ridding  the  city  of  steam  railroad 
grade  crossings  on  ti;venty-four  public  streets 
from  Broad  to  Thirtieth,  all  crossiDgs  of  the 
Pliiladclphia  &  Reading  Railroad.  The 
power  of  the  city  to  make  such  a  municipal 
improvement  is  not  questioned,  nor  is  its 
power,  within  certain  constitutional  limits, 
to  create  a  debt,  by  loan  or  otherwise,  to  ac- 
complish the  purpose,  denied.  It  is  averred, 
however,  that  the  debt  of  $6,000,000  author- 
ized by  this  ordinance,  when  added  to  the 
existing  debt  of  the  city,  will  largely  exceed 
th^  constitutional  limits  of  municipal  in- 
debtedness, and  is  therefore  illegal.  It  is 
further  averred  that  the  ordinance  authoriz- 
ing said  loan  discloses  the  fact  that  the  money 
in  part  is  to  be  expended  in  an  improvement 
for  the  advantage  of  the  railroad  company, 
which  company  is  by  contract  to  reimburse 
tlie  city  in  an  amount  equal  to  one  half  the 
expenditure,  or  $3,000,000;  that,  to  this  ex- 
tent, it  is  a  loan  of  the  city's  credit  to  a  cor- 
§  oration;  and  the  creation  of  the  additional 
ebt  for  that  reason  is,  under  the  constitu- 
tion, unlawful.  The  city  denies  that,  if 
$6,000,000  be  added  to  its  existing  actual 
Qcbt,  that  debt  will  exceed  the  amount  au- 
thorized by  the  constitution.  It  further  de- 
nies that  its  contract  with  the  railroad  com- 
pany is,  in  any  correct  ascertainment  of  the 
meaning  of  the  constitution,  a  loan  of  its 
credit  to  the  corporation.  Section  8,  article 
9.  of  the  Constitution  declares  that  **the  debt 
of  any  city  shall  never  exceed  seven  per  cent 
of  the  assessed  value  of  the  property  therein, 
nor  shall  any  such  municipality  incur  any 
new  debt  or  increase  its  indebtedness  to  an 
amount  exceeding  two  per  centum  upon  such 
assessed  valuation  of  property  without  the 
ansent  of  tlie  electors  thereof  at  a  public  elec- 
tion, in  such  manner  as  shall  be  pmvided  by 
law ;  but  any  city,  the  debt  of  which  now 
exceeds  seven  per  centum  of  such  assessed 
Tal  nation,  may  be  authorized  by  law  to  in- 
crease the  same  three  per  centum,  in  the  ag- 
gregate, at  any  one  time  upon  such  valuation.  ** 
This  follows  immediately  after  section  7  of 
the  same  article,  which  section  prohibits  the 
legislature  from  authorizing:  any  munici- 
pality becoming  a  stockliolder  in  any  corpo- 
ration, or  loaning  its  credit  or  money  to  any 
corporation,  association,  or  individual. 

There  were  no  such  restrictions  on  legisla- 
tive authority  or  on  municipal  power  in  the 
Constitution  of  1838;  and  while  not  a  few 
profound  lawyers,  because  of  the  sparseness 
of  restrictions  in  that  constitution,  and  the 
multiplicity  of  them  in  our  present  one,  think 
the  old  superior  to  the  new,  we  doubt  if  any 
one  condemns  the  policy  disclosed  in  sections 
7  and  8  of  article  9,  regulating  and  limiting 
municipal  debts.  The  twenty  years  preced- 
ing the  adoption  of  the  Constitution  of  1874 
Was  an  era  of  great  growth  and  expansion  in 
easy  and  rapid  modes  of  communication  and 
transportation ;  highways,  such  sji  railroads, 
U  L.  R.  A. 


plank  roads,  and  turnpikes,  were  multiplied. 
Almost  every  municipal  organization  sought 
to  promote  the  construction  of  them  to,  from, 
and  through  the  municipal   limits.     They 
subscribed  for  the  securities  of  these  corpora- 
tions, sometimes  beyond  their  ability,  and 
generally  beyond  their  subsequent  willing- 
ness to  pay.    Not  seldom  the  courts  were- 
impelled,  at  the  suit  of  importunate  credit- 
ors to  enforce  the  assessment  and  oollect]<»i 
of  taxes  for  pavment  of  such  debts  by  the  im- 
prisonment of  municipal  officers.     Litiga- 
tion, too,  in  more  than  one  case  demonstrated 
that  increased  ability  to  pay  was  not  followed 
by  increased  willingness  to  pay  sudi  debts. 
The  debt  of  one  county  in  this  common- 
wealth, for  the  larger  part  made  up  of  sub- 
scriptions to  the  stock  and  bonds  of  railroad 
corporations,  reached  nearly  40  i)er  cent  of 
its  assessed  valuation.    The  basis  of   such 
debts  was  almost  wholly  speculative,    for. 
when  contracted,  there  was  no  traffic  and  bo 
experience    in    the   new   enterprise    which 
demonstrated  any  value   to   its   securities. 
Prompted  often  by  the  wildest  hopes  of  future 
municipal  wealth  and  prosperity  on  the  com- 
pletion of  the  new  highway,  the  county,  city, 
or  borough  rushed  into  indebtedness  to  pro- 
mote it     This  propensity  was  characterized 
by  an  eminent  writer   on   municipal    law 
(«/i/(2^d-Dillon)  as  "an  epidemic  insanity,  io- 
ducinjT  extravagant  corporate  subscriptions^ 
to  public  works.  **    The  result  of  this  insanity- 
is  shown  by  the  fact  that  in  1860  the  fourteen 
principal  cities  of  the  United  States  had  an 
aggregate  indebtedness  of  only  $109,808,400 
fifteen  years  afterwards,  the  aggregate  debt 
of  the  same  cities  was  |407,?18,351.     The 
debt  had  increased  271  per  cent,  the  popula- 
tion, only  70  per  cent.     To  this  sort  of' debt 
there  was  added,  during  the  war,  large  loans 
for  bounty  purposes,  so  that  in  1878,  when 
the  constitutional  convention  was  in  session, 
if  there  was  one  evil  more  prominent  and  ex- 
asperating than  another  to  the  taxpayer,  it 
was  the  big  debt  of  his  particular  locality,— 
a  debt  often  out  of  all   proportion  to   its 
ability  to  pay.     The  convention  struck  at 
this  evil  when  they  framed  sections  7  and  8 
of  article  9  of  the  Constitution.    The  people 
of  the  commonwealth  struck  a^-  it  when,  by  a 
large  majority,  they  adopted  the  constitution. 
They  fixed  what  they  deemed  the  reasonable 
limit  of  municipal  debt  at  7  per  cent  of  the 
assessed  valuation.    But  we  do  not  concur 
with  the  learned  counsel  for  plaintiffs,  in  his 
most  able  argument,  that  the  real  intent  and 
policy  of  the  Constitution  of  1874  was  to  es- 
tablish or  promote,  except  debt  for  temporary 
purposes,  absolute  nonindebtedness  for  cities, 
counties,  and  boroughs, — to  inaugurate  a  new 
and  "  pay  as  you  go"  system.    If  his  assump- 
tion be  correct,  there  would  seem  to  be  no 
escape  from  his conculsion,  viz.,  that  no  new 
debt"  ought  to  be  incurred  while  any  part  of 
the  old  remains  unpaid.     But,  It  seems  to 
us,  the  obvious  intention  of  sections  7  and  8 
of  article  9,  and  section  8  of  article  15.  is  to 
authorize  a  continuous  debt,  not  exceeding  7 
per  cent  of  the  assessed  valuation.     In  Uicse 
sections  the  constitution  plainly  says  to  all 
the    municipalities  of  the   commonwealth: 
**  You  may  owe  seven  per  cent  of  what  you^ 
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are  worth ;  If  you  want  to  spend  more  than 
this,  then  you  must  pay  as  you  go,  for  you 
shall  not  at  any  one  time,  in  the  aggregate, 
be  in  debt  beyond  this  amount. "  As  to  the 
commonwealth  itself,  the  intention  was  to 
wipe  out  the  existing  debt  and  thereafter 
permit  the  incurring  of  only  a  limited 
amount  of  debt  on  grave  exigencies,  and  that 
only  temporarily.  But  as  to  the  municipal 
subdivisions  of  the  state,  the  necessity  of  a 
reasonable  debt  for  municipal  improvements 
was  recognized  ;  the  constitution  sought  only 
to  limit  the  aggregate  amount  of  it  at  any 
one  time,  and  to  provide  for  the  gradual  pay- 
ment of  any  such  debt  incurred  for  any  par- 
ticular purpose  within  a  period  of  thirty 
years.  On  this  theorv,  the  borrowing  power 
within  the  7  per  cent  limit  would  practically 
never  be  wholly  exhausted,  for,  whenever  the 
debt  to  this  amount  was  created,  the  process 
of  extinction  would  commence,  leaving  In  a 
short  time  a  margin  for  further  loans.  The 
constitution  did  fix,  somewhat  arbitrarily, 
perhaps,  but  nevertheless  fixed,  the  limit  of 
indebtedness  at  a  sum  which  the  people 
thought  a  reasonable  indebtedness.  They  de- 
termmed  that  no  municipality  thereafter 
should  create  a  debt  which  practically  bank- 
rupted  it,  or  a  debt  which  imposed  on  the 
taxpayer  a  burden  too  grievous  to  be  borne. 
The  contention  hero,  then,  turns  on  what 
is  the  present  actual  debt  of  the  city.  The 
amount  of  uncanceled,  undestroyed  evidences 
of  debt,  it  is  not  disputed,  is  |52,758,845.22 ; 
the  assessed  valuation  of  the  taxable  prop- 
erty of  the  city  is  $769,980,542.  Seven  per 
cent  of  this  amount  would  leave  only  a 
margin  of  about  11,000,000  more  than  the 
amount  of  uncanceled  evidences  of  debt.  If 
this  evidence  of  debt  which  once  existed  still 
constitutes  part  of  the  real  debt  of  the  city, 
the  16,000,000  loan  is  in  violation  of  section 
8,  article  9, of  the  Constitution.  It  is  averred 
by  defendants  that  these  uncanceled  certifi- 
cates are  not  conclusive  of  the  real  debt  of  the 
city ;  that  it  is  actually  much  less ;  that,  of 
the  |52, 758. 845. 22  apparent  debt,  $28, 180, 1 00, 
made  up  of  6,  4,  and  8  per  cent  loans  of  the 
city,  is  in  the  sinking  fund,  purchased  by  the 
city's  money.  Deducting  this  amount  from 
the  apparent  debt  leaves  only  $29,628,745  as 
the  real  debt,  but  little  more  than  4  per  cent 
of  the  assessed  valuation,  and,  adding  the 
proposed  loan  to  this,  the  whole  real  debt 
would  not  exceed  5  per  cent  of  the  assessed 
valuation.  A  debt  is  defined  by  lexicog- 
raphers to  be  "that  which  one  person  is 
bound  to  pay  to  or  perform  for  another. "  Are 
the  city  securities  in  the  sinking  fund  still  a 
debt  owing  by  the  city,  and  which  she  is  still 
bound  to  pay?  Bouvier  defines  a  sinking  fund 
as  "a  fund  arising  from  particular  taxes,  im- 
posts, or  duties,  which  is  appropriated  to- 
wards the  payment  of  the  interest  due  on  a 
public  loan,  and  for  the  gradual  payment  of 
the  principal.*  The  mere  definition  of  the 
term,  however,  helps  but  little  in  the  de- 
termination of  the  meaning  of  the  word 
"debt'*  in  the  constitution;  for,  whatever 
technical  definition  be  given  the  name  ap- 
plied to  the  fund,  the  status  of  the  obligations 
in  it  must  be  determined  by  the  legislation, 
state  and  municipal,  which  put  them  there. 
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The  first  appearance  of  city  legislation  on  the 
subject  is  an  ordinance  of  March  12,  1807, 
Allison  &  Penrose's  Philadelphia,  p.  121. 
It  is  entitled  **  An  ordinance  for  the  reauction 
and  payment  of  the  debt  of  the  cit^."  It 
provides  that  $5,000  shall  be  set  aside  an- 
nually as  a  sinking  fund,  to  be  applied  ta 
the  purchase  and  redemption  of  the  funded 
debt  of  the  city  at  its  market  price,  not  ex- 
ceeding par,  until  the  debt  ^ould  be  re- 
deemed. If  the  securities  could  not  be  pur- 
chased at  par,  then  the  city  treasurer  waa 
authorized  to  purchase  for  the  fund  6  per  cent 
bonds  of  the  United  States.  Many  ordinances 
were  adopted  in  subsequent  years  having  ref- 
erence to  the  same  subject,  and  disclosing^ 
the  same  purpose  in  substantially  the  same 
language.  Then,  in  1854,  came  the  consolida- 
tion act,  which  provided  **that  the  net  debt 
of  the  county  of  Philadelphia,  after  deduct- 
ing and  canceling  that  portion  in  the  sinking^ 
fund"  (Laws  1854,  §  88,  p.  41),  and  the  net 
debts  of  the  several  districts  and  munici* 

Salities  incorporated  with  the  city,  after 
educting  and  canceling  the  portions  held 
by  their  respective  sinking  funds,  should  be 
consolidatea  into  one  debt,  to  be  called  the 
"debt  of  the  city  of  Philadelphia;"  further, 
that  there  should  be  annually  raised  by  tax, 
in  addition  to  the  income  from  corporate 
property,  a  sum  sufficient  to  pay  the  interest 
on  the  consolidated  debt.  It  was  further  en- 
acted :  *'No  debt  shall  be  incurred  or  loans 
made  by  the  said  city,  without  a  contempo- 
raneous appropriation  of  a  sufficient  annual 
income  or  tax,  exclusive  of  loans,  to  pay  tlio 
interest  and  sink  the  principal  of  such  debt 
in  thirty  years."  The  consolidation  act,  in 
declaring  what  shall  be  called  the  "debt  of 
the  citv  of  Philadelphia,"  says  that  that  por« 
tion  or  the  debt  in  the  sinking  fund  shall  first 
be  deducted  in  an  ascertainment  of  the  amount 
of  the  debt.  It  recognized  the  certificates  ia 
the  fund  as  still  existing,  but  not  existing 
as  part  of  the  consolidated  debt.  This  was. 
supplemented  by  a  number  of  ordinances  in 
the  years  following  consolidation,  all  in 
harmony  with  the  act,  and  intended  to  raise 
annually  a  sum  sufficient  to  pay  the  interest 
and  sink  the  principal  of  the  funded  debt  in 
thirty  years.  The  Act  of  1857  prohibited  the 
use  of  the  investments  in  the  sinking  fund 
for  any  other  purpose  than  sale  for  money  or 
exchnnge  for  city  loans,  and  directed  that, 
when  sold  or  exchanged,  "the  proceeds  should 
be  applied  exclusively  to  the  sinking  fund 
or  to  the  extinguishment  of  the  funded  debt. '^ 
Then  came  section  8,  article  15,  of  the  Con- 
stitution of  1874,  which  directs  that  "every 
city  shall  create  a  sinking  fund  which  shall 
be  inviolably  pledged  for  the  payment  of  the 
public  debt."  "Every  city  shall  create  a 
sinking  fund  ;"  that  is,  there  shall  be  set  apart 
from  all  other  city  money  for  a  specific  pur- 
pose— the  redemption  or  paymentof  thef  unded 
debt — a  portion  of  the  annual  revenues  of  the 
city.  Then,  when  this  portion  of  the  revenue 
reaches  the  fund,  it  is  inviolably  pledged  for 
the  payment  of  the  funded  debt.  No  tempta- 
tion, however  great,  no  necessity,  however 
imperious,  shall  move  the  city  to  divert  one 
dullar  of  the  fund  to  a  purpose  other  than  the 
redemption  or  payment  of   the  debt.     The 
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word  "pledged"  is  to  bave  in  its  connection 
here,  not  a  technical  legal  dcfinitiou,  but  its 
Dbvioiis  meaning,  that  of  a  solemn  promise, 
which,  under  no  possible  circumstanoeR.  shall 
be  violated.  The  Acts  of  1874  and  1879  reg- 
ulating the  incurring  of  manicipal  debts,  and 
the  funding  of  the  same,  direct  the  annual 
levy  and  collection  of  a  tax  suftlcient  to  pay, 
in  addition  to  the  interest,  the  principal  of 
the  debt  in  thirty  years.  So  far,  then,  as 
relates  to  the  general  public,  among  whom 
are  tlipse  plaintifFs,  what  is  cal  led  the  sinking 
fund  is  the  mere  conduit  through  and  by 
which  the  money  raised  by  annual  taxation 
readies  its  destination.  It  goes  into  the  fund 
for  a  specific  purpose,  to  which  it  is  in- 
violably pledged.  When  there,  the  com- 
missioners must  see  to  it  that  it  accomplishes 
its  purpose, — tlie  payment  of  the  funded  debt 
of  the  city.  When,  with  that  end  in  view, 
they  from  time  to  time  purchase  any  portion 
of  the  funded  debt  of  the  city,  then  the  in- 
violable pledge  of  the  fund,  to  the  extent  of 
the  purchase,  is  kept ;  that  much  of  the  sink- 
ing fund  has  been,  in  fact,  applied  in  pay- 
ment of  the  funded  debt. 

As  set  out  in  appendix  to  plaintiffs'  paper 
book,  there  are  now  in  the  sinking  fund :  6 
per  cents,  city  loan,  $14,233,350 ;  4  per  cents, 
$1,949,750;  8  per  cents,  $6,947,000— alto- 
gether,  $533,180,100  of  city  certificates  pur- 
chased by  the  commissioners.  There  are, 
besides  these,  other  securities,  not  those  of 
the  city  in  the  fund.  As  to  these  last,  ob- 
viously they  remain  in  the  fund,  bound  by 
the  inviolable  pledge  which  attached  to  them 
when  they  first  became  part  of  it.  So  far  as 
concerns  them,  tliey  have  not  yet  been  ap- 
plied in  payment  or  redemption  of  any  part 
of  the  funded  debt.  An  asset  of  the  citv, 
easilv  convertible  into  cash,  they  undoubtedly 
are,  but  as  vet  they  have  not  operated  to  the 
reduction  of  the  funded  debt,  to  which  pur- 
pose they  were  pledged.  In  effect,  thejr  only 
represent  the  savings  of  the  city,  set  aside  in 
anticipation  of  payment  of  the  debt.  As  to 
any  actual  reduction  of  the  debt  by  tliem, 
there  has  been  none.  The  debt  is  still  an 
outstanding  liabilitv,  unaffected  by  the  sav- 
ings, with  only  an  increased  ability  on  part 
of  the  city  to  pay,  an  increase  in  ability 
measured  by  the  cash  value  of  the  savings. 
When  used  "in  purchase  of  the  debt,  there  is 
a  release  of  the  pledge  and  a  discharge  of  the 
obligation  to  the  amount  of  the  purchase. 
It  is  not  important,  in  determining  the  actual 
debt,  that  the  commissioners  have  not  au- 
thority, immediately  on  purchase,  to  cancel 
or  destroy  the  city  certificate ;  it  is  paid  for  by 
the  money  of  the  obligor,  put  into  the  fund 
for  tliat  very  purpose.  As  an  outstanding  un- 
paid obligation,  it  can,  as  to  the  obligor, 
have  no  real  effective  existence  after  it  is  pur- 
chased and  paid  for  with  the  city's  money ; 
and  although  the  city,  in  this  issue,  only 
claims  to  deduct  from  the  apparent  debt  the 
amount  of  6  per  c^nt  certificates  in  the  sink- 
intc  fund,  every  city  certificate  in  that  fund 
representing  a  part  of  the  funded  debt,  and 
purchased  by  the  commissioners  in  the  re- 
demption or  payment  of  that  debt,  ceases  to  be 
longer  a  part  o'f  the  actual  debt  of  the  city. 
That  much  of  the  debt  the  city  is  no  lunger 
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bound  to  pay,  because  practfcally  It  Is  paid. 
We  are  speaking  now  of  tiie  actual  obligation 
of  the  city  as  affected  by  these  certificates  ia 
the  fund,  but  not  yet  canceled.  If  payments 
be  not  made  into  the  fund  for  the  redemption 
or  purchase  of  the  funded  debt,  as  required 
by  Jaw,  the  commissioners  roust  see  to  it  thnt 
such  payments  are  made,  even  to  the  institu- 
tion of  legal  proceedings  to  compel  annual 
payment  by  the  city.  The  commissioners,  io 
our  view  of  their  duty,  are  not,  as  has  been 
suggested  in  the  argument,  mere  city  clerks 
or  bookkeepers ;  they  are  Invested  with  higli 
powers  involving  very  weighty  responsi- 
bilities. All  the  legislation,  both  state  and 
municipal,  to  which  we  have  referred,  is 
saturated  with  the  one  idea  that  the  sinking 
fund  is  a  plan  or  scheme  by  and  throuj^h 
which  the  funded  debt  of  the  city  shall  an- 
nually be  reduced  by  redemption  or  payment 
of  the  evidences  of  the  debt  outstandini^,— 
that  is,  the  certific^ites.  If,  then,  the  com- 
missioners purchase  for  the  fund  any  portion 
of  the  city  loans,  and  they  are  no  longer,  as 
affects  the  city,  a  liability,  are  the  certificates 
so  purchased,  even  though  not  canceled,  to 
be  treated  as  an  actual  existing  debt  of  the 
city?  As  between  the  city  and  its  creditor, 
who  has  parted  with  his  money  on  the  ap* 
parent  promise  of  an  ordinance  that  tlieae 
purchased  certificates  should  not  be  canceled, 
but  should  remain  in  the  fund  until  the  ma- 
turity of  the  loan,  he  has  the  right  to  insist 
on  the  letter  of  his  contract,  whether  there  be 
any  substantial  benefit  to  him  therefrom  or 
not.  He  is  entitled  to  his  right  under  hta 
contract,  without  impairment  in  a  particular 
which  he  deems  Important.  If  be  relied  on 
a  form,  without  substance,  when  he  loaned 
his  money,  it  is  not  for  the  city,  which  prom- 
ised him  not  to  cancel  before  maturity,  to 
question  his  right  or  violate  its  promise  by 
canceling  as  soon  as  paid.  But  the  conten- 
tion between  the  creditor  and  the  city  as  to 
when  the  certificates  may  be  lawful fy  can- 
celed or  destroyed  is  a  wholly  different  one 
from  that  before  us.  Suppose,  as  Is  argued, 
another  creditor  loaned  his  money  on  the  ex- 
press stipulation  of  the  ordinance  that  tliis 
purchased  certificate  should  not  be  canceled 
until  the  maturity  of  the  loan  of  which  it 
was  a  part.  Very  well ;  let  this  be  so.  At 
most,  this  second  creditor  has  two  securities 
instead  of  one  for  his  debt,~the  one  In  his 
pocket,  the  other,  uncanceled,  in  the  sinking 
fund.  But  that  adds  nothing  to  the  real  debt. 
If  a  creditor  have  twenty  securities  of  liis 
debtor  for  $1,000  loan,  the  debtor's  liability 
is  determined,  not  by  the  aggregate  of  se- 
curities, but  by  the  amount  he  actually  owes» 
which  is  $1,000,  not  $20,000. 

The  city  owes  now  just  what  It  Is  bound  to 
pay ;  not  one  cent  more.  If  it  has,  through  the 
sinking  fund,  purchased  its  o^n  certificates, 
placed  them  uncanceled  in  the  fund,  and  even 
pays  interest  on  them  annually,  it  cannot  pay 
them  again.  The  payment  of  annual  interest 
is  only  a  method  or  device  for  the  annual  ap- 
propriation to  the  fund.  To  illustrate  fur- 
ther: Suppose  the  city  were  to  resolve  to 
lay  a  tax  sufiiclent  to  pay  its  whole  funded 
debt  this  year;  what  sum  should  it  rHi««oT 
If  it  assumed,  as  averred  by  plaintiffs  is  tbm 
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^aot,  that  Its  real  debt  is  $52,758,845.22, 
^which  includes  the  city  certificates  in  the 
<«iDking  fund,  it  would  then  collect  from  the 
people  $23480«100  more  than  it  would  Y>ay 
-out.  Uncanceled  certificates  to  this  amount, 
it  is  true,  are  in  the  sinking  fund,  but  they 
bave  been  already  bought  by  the  city's  money 
under  the  sinking  fund  plan  for  the  payment 
of  the  funded  debt,  and  belong  to  the  city. 
:Manifestly,  she  would  ha^e  raised  $28, 180, 100 
more  than  her  debt,— more  than  she  was 
^  bound  to  pay  or  perform, "  under  the  de- 
-finition  of  ^debt"  already  quoted;  but  if  a 
tax  of  6  per  cent  would  raise  enough  money 
•to  pay  every  debt  she  is  bound  to  pay,  as  is 
•not  disputed,  then  her  debt  is  2  per  cent 
within  the  constitutional  limit.  While  this 
<iue8tion  is  here  raised  for  the  first  time  in 
tliis  state  under  the  Constitution  of  1874, 
-a  case  almost  the  same  was  decided  by  the 
New  York  court  of  appeals.  Bank  for  Ban- 
inff»  in  New  York  ▼.  Qraee,  102  N.  Y.  818. 
43ection  11,  article  8,  of  the  Constitution  of 
that  state  has  this  provision :  *"  No  county 
containing  a  city  of  over  one  hundred  thous- 
and inhabitants,  or  any  such  city,  shall  be 
allowed  to  become  indebted  for  any  purpose, 
or  in  any  manner,  to  an  amount  which,  in- 
cluding existing  indebtedness,  shall  exceed 
ten  per  centum  of  the  assessed  valuation  of 
th6  real  estate  of  such  city  or  county  subject 
to  taxation.  **  In  1886,  the  date  of  the  suit, 
the  authorized  funded  debt  of  the  city  and 
•county  of  New  York  was  $126,000,000;  the 
assessed  value  of  real  esuite  was  $1,168,448,- 
187.  The  debt  was  therefore  apparently  in 
•excess  of  the  constitutional  limit.  But  more 
than  $84,000,000  of  the  city  certificates  had 
been  purchased  for,  and  were  in,  the  sinking 
fund.  Deducting  these  from  the  whole 
funded  debt  left  the  debt  $19,000,000  less 
than  10  per  centum  of  the  assessed  7al nation 
of  real  estate.  The  plaintiffs  complained 
that  the  city  was  about  to  issue  a  loan  of 
$2,000,000  for  the  improvement  of  docks, 
and,  counting  the  certificates  in  the  sinking 
fund  as  part  of  the  debt,  this  was  a  violation 
of  the  constitution.  They  therefore  prayed 
for  an  injunction  restraining  such  issue.  Tlie 
oase  was  most  ably  and  elaborately  argued, 
both  in  the  lower  courts  and  in  the  court  of 
appeals,  which  last-named  court  held  that  the 
intent  of  the  constitutional  prohibition  was 
aimed  ''at  an  actual,  not  a 'theoretical,  in- 
debtedness,— at  a  substantial  liability  which 
oan  only  be  discharged  by  the  enforcement  of 
a  tax  or  an  assessment,  which,  when  levied, 
will  be  a  charge  upon  the  taxpayer,  and  a 
burden  for  him  to  remove,  not  a  formal  ob- 
ligation which  may  remain  as  evidence  of  a 
once  existing  debt,  but  which  can,  in  no 
way,  be  regarded  as  a  present  debt  to  be  en- 
forced, and  which  if  not  before  canceled  by 
the  commissioners,  becomes  waste  paper  by 
the  mere  efliux  of  time. "  Therefore  the  court 
held  that  the  certificates  purchased  for  the 
sinking  fund  were  not  a  debt  against  the 
oity,  to  be  computed  in  ascertainment  of  the 
amount  within  the  constitutional  limit,  and 
•dismissed  the  bill.  While  wa  are  not  bound 
^y  the  judicial  construction  put  upon  the 
Kew  York  constitution,  yet  the  prohibition 
there  is  so  nearly  like  unto  ours,  and  the  case 
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was  so  exhaustively  discussed  in  all  its  as- 
pects by  prominent  counsel,  then  carefully 
considered  by  a  court  eminent  for  its  learning 
and  ability,  that  we  cannot  but  ^ive  per- 
suasive weight  to  the  judgment,  vindicated 
as  it  is,  it  seems  to  us,  by  the  soundest  lea- 
soninR. 

As  to  the  second  averment  of  the  bill, — 
that  the  debt  to  be  created,  to  the  extent  of 
one  half,  is  practically  a  loan  of  the  city's 
credit  to  the  Philadelphia  &  Reading  Rail- 
road  Company,  a  private  corporation,— we 
are  of  the  opinion  it  cannot  be  sustained. 
The  avoidance  of  grade  crossings  is  not  only 
desirable,  but,  with  the  grow&  of  the  city 
in  business  and  population,  may  be  con- 
sidered absol  utel  V  necessary .  The  mai  m  i  n  gs 
and  deaths  incioent  to  grade  crossings,  t&e 
records  of  this  court  show,  are  increasing 
every  year.  A  densely  populated  city,  dis- 
sected bv  a  steam  railroad  at  grade,  suffers  a 
serious  interruption  to  travel  on  its  strt'ets, 
and  permits  within  its  limits  a  constant 
menace  to  life  and  limb.  Under  such  cir- 
cumstances, it  is  the  citv's  duty  to  rid  itself 
of  such  an  obstacle  to  its  growth,  and  of  a 
danger  always  imminent.  It  has  the  unques- 
tioned power  to  do  so,  if  there  be  no  leiral 
right  on  the  part  of  the  railroad  company  in* 
terfered  with.  If  there  be  such  right, 'then 
it  has  power  to  make  terms  with  the  corpora- 
tion, by  which  the  corporation  waives  its 
right.  And  the  city  has  the  power  to  assume 
the  entire  expense  of  the  municipal  improve* 
ment.  If  the  corporation,  in  view  of  ad- 
vantages to  it,  agrees  to  reimburse  the  city 
to  the  amount  of  one  half  the  expenditure, 
the  transaction  is,  in  no  sense  of  the  words, 
a  loan  of  the  city's  credit  to  the  corporation. 
The  city  makes  an  improvement  which  is  a 
great  public  necessity,  which  largely  en- 
hances the  valuation  of  the  taxable  property; 
it  makas  It  at  its  own  expense,  which  it  lias 
the  undoubted  power  to  do.  The  corpora- 
tion, which  is  also  benefited,  but  which  is 
not  impelled  thereto  by  any  legal  obligation 
to  the  public,  makes  a  contribution  to  the 
city  of  one  half  the  cost  of  the  improvement. 
It  thereby  obtains  no  Joan  of  the  city  credit; 
simply  reimburses  the  citv  for  an  expenditure 
from  which  the  corporation  was  greatly  ad- 
vantaged. 

We  hold :  (1)  That  the  $28, 130, 100  of  city 
certificates  in  the  sinking  fund  is  not  a  debt 
within  the  meaning  of  the  word  ^^debt"  in 
section  8,  article  9,  of  the  Constitution  ;  that 
the  real  debt  of  the  city  is  the  authorized 
debt,  less  the  amount  of  the  city  certificates 

?urc^ased  and  uncanceled  in  that  fund.     (2) 
'he  agreement  of  the  city  with  the  Philadel- 
f»hia  &  Reading  Railroad  Company  is  not  a 
oan  of  the  city's  credit  to  a  corporatioD. 
Ths  bili  is  dismissed  at  the  costs  of  plaintiffs. 

Sterrett*  Oh,  J,,  dissentinff: 

This  taxpayers'  bill,  broufrbt  against  the 
city  of  Philadelphia,  and  the  mayor  and 
comptroller  thereof,  charges,  in  substance: 
(1)  That  the  creation  of  the  $6,000,000  loan, 
authorized  by  the  ordinance  of  March  15, 
1804,  will  increase  the  debt  of  the  city  nearly 
$5,000,000  above  the  constitutional  limit  of 
"seven  per  centum  upon  the  assessed  value  of 
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the  i4ixflble  property  therein,*  In  vlolatfon  of 
tectionH,  ariiole  9,  of  the  CoDstitution.  (2) 
That  about  $8,000,000  of  the  proceeds  of  said 
loan  is  to  be  expended  for  the  use  and  benefit 
of  the  Philadelphia  &  Reading  Railroad  Com- 
pany in  such  way  as  to  be  in  fact  an  appropria- 
tion of  money  for  or  a  loan  of  its  credit  to  said 
railroad  corporation  in  yiolatioQof  section  7, 
article  U,  of  the  Constitution  ;  and  prays  that 
said  defendants  be  enjoined  from  placing  said 
loan.  etc.  In  my  opinion  these  charges  are 
abundantly  sustained,  and  the  injunction,  as 
prayed  for,  should  issue  on  both  grounds. 
Bcc'tion  8,  article  9,  above  referred  to,  de- 
clares: **Thedebt  of  any  city  .  .  .  shall 
never  exceed  seven  per  centum  upon  the  as- 
sessed val  ue  of  the  taxable  property  therein, " 
etc.  The  history  of  the  constitutional  limi- 
tation and  kindred  provisions — among  which 
is  section  8,  article  15,  ordaining  that ''every 
cit^  shall  create  a  sinking  fund  which  shall 
be  inviolably  pledged  for  the  payment  of  its 
funded  debt" — is  too  familiar  to  require  ex- 
tended comment.  They  were  intended  to 
remedy  the  then  great  and  growing  evil  of 
excessive  municipal  indebtedness,  and  con- 
sequent oppressive  taxation.  The  latter  was 
the  inevitable  result  of  the  former,  and  the 
obvious,  if  not  the  only,  remedy  was  a  rea- 
sonable limitation  on  municipal  indebted- 
ness. That  was  finally  fixed  at  ''seven  per 
centum  upon  the  assessed  value  of  the  taxable 
property  therein,"  and  became  a  part  of  the 
fundamental  law.  This  limitation  was  of 
course  intended  for  the  protection  of  taxpay- 
ers, because  the  direct  effect  of  the  evil  to  be 
remedied  was  upon  them.  It  was  considered 
by  the  framers  of  the  constitution  that,  in 
addition  to  taxation  for  the  ordinary  current 
expenses  of  municipal  government,  property 
owners  should  not  be  further  taxed  to  any 
greater  extent  than  is  necessary  to  pay  inter- 
est on  a  municipal  debt,  not  exceeding  the 
7  per  cent  limit,  and  to  maintain  a  sinking 
fund  pledged  for  the  payment  of  said  debt 
at  maturity.     For  example,  if  the  debt  of  a 

f:\ven  city,  upon  which  it  is  annually  paying 
nterest,  and  ahso  maintaining  a  sinking  fund 
for  the  purpose  of  paying  tlie  principal  at 
maturity,  amounts  to  "seven  per  centum  of 
tiie  a.«wessed  value  of  the  taxable  property 
therein,"  it  has  reached  the  ultimate  limit 
of  its  borrowing  power,  and  must  remain  in 
that  conrlition  until  a  borrowing  margin  is 
created  by  reduction  of  its  funded  debt  or 
increase  of  its  assessed  valuation.  It  is  con- 
ceded that  the  present  outstanding  indebted- 
ness of  the  city  defendant  is  |52, 578, 845. 22, 
or  nearly  up  to  the  7  per  cent  limit.  On 
every  dollar  of  that  sum  it  is  not  only  paying 
interest,  but,  for  the  purpose  of  paying  the 

f principal  of  the  several  loans  at  maturity,  it 
8  also  making  quarterly  payments  to  the 
com mii^si oners  of  the  sinking  fund,  which 
fund  the  city,  by  contract  with  its  loan  hold- 
ers, created  and  inviolably  pledged  to  them 
for  the  payment  of  said  loans  at  maturity. 
The  fund  thus  created,  and  to  the  gradual 
increase  of  which  the  cit^  bound  itself  to  its 
loan  holders,  was  committed  to  the  custody 
and  management  of  three  persons,  called 
"commissioners  of  the  sinking  fund,"  whose 
duty  it  is  to  invest  and  reinvest  the  same, 
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etc.,  until  the  maturity  of  the  corresponding 
loan,  and  then  apply  the  same  to  the  payment 
thereof  in  full,  if  the  fund  be  sufficient ;  if 
not,  then  vro  rata.  Said  commissioners  are 
in  fact  ana  in  law  trustees  of  the  said  fund 
and  the  sureties  which  represent  it, — trustees 
for  both  the  city  and  its  loan  holders,  but 
primarily  for  the  latter,  until  their  claims 
are  paid.  Each  and  every  loan  holder  has  a 
substantial  equitable  interest  in  each  and 
every  dollar  of  the  fund,  and  securities  which 
represent  it.  The  legal  title  to  the  fund,  in- 
cluding the  securities  belonging  thereto,  ia 
in  said  commissioners.  Within  the  lines  of 
their  authority  as  trustees,  they  have  absolute 
control  of  it.  The  city  has  no  more  right  to- 
the  custody  and  control  of  the  securities  than 
the  loan  holders  have,  and  not  as  much.  Tiie 
sinking  fund  is  now  represented  by  securitiea 
amounting  in  round  numbers  to  $25,000,000, 
about  $14,000,000  of  which  are  in  certificatea 
of  the  city  (6  per  cent  loans),  in  which  the 
commissioners  are  authorized  to  invest ;  but 
those  city  6's  are  no  more  the  property  of 
the  city  than  are  the  United  States  bonds  or 
other  securities  in  which  the  sinking  fund  ia 
invested.  In  view  of  the  authority  of  the 
commissioners  to  sell  and  reinvest,  rum  eon$UU 
that  the  same  securities  will  represent  the 
fund  when  the  corresponding  loan  matured. 
As  we  have  seen,  the  funded  debt  of  the  city, 
including  the  securities  held  by  the  commis- 
sioners of  the  sinking  fund,  on  all  of  which 
it  is  paving  and  must  continue  to  pay,  inter- 
est until  the  corresponding  loans  respectively^ 
mature,  is  $52,578,845.22,— nearly  up  to  the 
7  per  cent  limit.  If  the  proposed  $6,000,000 
loan  is  placed,  the  funded  interest-bearing 
debt  of  the  city  will  be  $58,578,845.22,  or 
about  $5,000,000  in  excess  of  the  7  per  cent 
limit.  That  excess  will, of  course,  necessitate 
an  additional  requisition  on  the  taxpayers  of 
the  city  for  an  amount  sufficient  to  pay  the 
interest  on  said  excess,  and  provide  for  the 
payment  of  the  principal  at  maturity.  Thia 
would  be  a  clear  violation  of  the  constitu* 
tional  limitation,  both  in  letter  and  in  spirit 
If  it  is  not,  there  is  no  good  reason  why  the 
excess  may  not  be  increased  to  the  extent  of 
$25,000,000,— the  amount  of  securities  in  the 
sinking  fund.  The  only  justification  or  ex- 
cuse that  is  suggested  for  this  manifest  vio- 
lation of  one  of  the  most  valuable  safeguarda- 
of  the  constitution  is  that  the  city,  in  ascer- 
taining the  amount  of  its  debt,  has  a  right 
to  deduct  from  its  funded  debt,  on  which  it 
is  now  paying,  and  must  continue  to  pay, 
interest,  the  amount  of  the  city  6'8  now  owned 
and  held  by  the  commissioners  of  the  sinking 
fund,  thus  reducing  its  so-called  "reiU  debt^ 
to  about  $^,572,^6.22.  This  proposition 
is  as  unsound  as  it  is  novel.  What  are  we 
to  understand  by  the  word  "debt,"  as  em- 
ployed in  the  section  above  quoted?  Aa 
everybody  would  naturally  understand  it,  the 
debt  of  a  city  is  the  aggregate  amount  of 
its  outstanding  obligations  or  promises  to 

Say.  A  debt  is  defined  to* be  "that  which  ia 
ue  from  one  person  to  another,  whether 
money,  goods,. or  services,  and  whether  pay- 
able at  present  or  at  a  future  time."  As  de- 
fined by  the  Century  Dictionary,  indebted- 
ness is :    "  (1)  The  state  of  being  indebted. 
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without  regard  t^  the  ability  or  inability  to 
pay  the  debt.  (2)  The  amount  owed,— debts 
collectively ;  as  the  indebtedness  of  an  indi- 
vidual or  a  corporation."  Surely  Ihe  word 
''debt"  ouffht  to  embrace,  and  does  embrace, 
at  least  all  obligations  or  promises  to  pay 
upon  which  interest  is  payable,  and  is  actu- 
al ly  paid,  at  stated  times.  As  employed  by 
the  framers  of  tlie  constitution  and  the  people 
by  whom  it  was  adopted,  the  phrase  **debt 
of  any  city,"  etc.,  was  undoubtedly  intended 
to  mean  ac  least  all  interest- bearing  obliga- 
tions or  promises  to  pay. 

As  to  the  second  ground.  Conceding  to  the 
fullest  extent  the  meritorious  ciiarHCter  of  the 
purpose  for  which  the  proceeds  of  the  $6,000- 


000  loan  is  to  be  used  (the  reconstruction  by 
the  cHy  of  part  of  the  Philadelphia  &  Reaa- 
ing  Kail  road,  in  which  that  company  is  con- 
fessedly interested  to  the  extent  of  at  least 
$3,000,000,  which  it  promises  to  pay  or  se- 
cure to  the  city),  Uie  undisputed  facts  suffi- 
ciently show  tu:it  at  least  the  sum  last  named 
is  to  be  expended  for  the  use  and  benefit  of 
said  company  in  such  way  as  to  be  in  truth 
and  in  fact  neither  more  nor  less  than  an  ap- 
propriation of  money  for,  or  a  loan  of  the 
city*s  credit  to,  said  railroad  corporation,  in 
violation  of  section  7,  article  9,  of  the  fund- 
amental law.  Time  will  not  permit  the  dis- 
cussion of  this  point.  For  reasons  aboYO 
suggested,  I  would  award  the  injunction. 


OREGON  SUPREME  COURT. 


John  SAVAGE,  Beipt., 

City  of  SALEM,  Appt. 
CBS  Or.  SSL) 

1.  Tanks  erected  in  a  street  by  permia- 
sion  of  the  mnnieipality  at  points  desiffnat- 
ed  by  It  to  assist  the  owner  fn  performinflr  bis 
contract  of  sprinklini;  the  streets  oannot  be 
treated  as  publio  nuisances  per  se. 

8*  Tanks  to  hold  water  for  sprinkling 
streets  erected  In  a  street  uuder  license  from 
the  muDicipallty  cannot  be  removed  by  ft  with- 
out makinff  compensation  to  the  owner,  unleas 
they  have  become  actual  nuisances. 

(January  9, 1898.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damaufes  for  the  alleged  wrongful  re- 
moval by  defendant  of  certain  water  tanks 
erected  in  a  public  street  bv  a  plaintiff  with 
defendant's  permi.«sion.     Affirmed. 

The  facts  are  stated  in  the  opioion. 

Messrs,  Darey  &  Bingham,  for  appellant: 

The  erection  of  any  structure  in  a  street  ren- 
dering it  less  commodious  is  a  nuisance,  and  a 
city  has  no  authority  without  the  sanction  of 
the  leflrislature  to  license  such  a  structure. 

2  Dill.  Mun.  Corp.  8d  ed.  g  660;  Elliott, 
Roads  &  Streets,  485,  486. 

The  authority  of  a  city  to  prevent  and  abate 
nuifiances  should  be  liberally  construed. 

Elliott,  Roads  &  Streets,  486. 

"P^iblic  highways  belong,  from  side  to  side 
and  from  end  to  end,  to  the  public,"  and  a  city 
has  no  authority,  unless  granted  by  the  legis- 
lature, to  authorize  any  erection  within  their 
limits.  Such  erections  would  be  unauthorized 
and  an  unauthorized  obstruction  is  per  se  a 
nuisance. 

Elliott,  Roads  A  Streets,  478;  Bybee  v.  State, 
94  Ind.  448,  48  Am,  Rep.  176;  Tates  v.  War- 


renton,  84  Ya.  837;  CaUanan  t.  QUman^  107 
N.  Y.  860;  Pe<n>le  v.  Kerr.  37  N.  Y.  188;  8ktU 
V.  Edens,  85  N.  C.  522;  Pwple  ▼.  VanderbiU^ 
88  Barb.  282;  Emerson  v.  Babcoek,  66  Iowa, 
267,  55  Am.  Rep.  278;  FarreUY,  New  York,  26 
^.  Y.  8.  R  12;  I^U  r.  Berdetta,  78  Ind.  186, 
88  Am.  Rep.  117;  Haynes  v.  Thomas,  7  Ind. 
88;  8t.  Vincent  Orphan  Aspltimy,  Troy,  76  K. 
N.  Y.  108,  82  Am.  Rep.  286. 

The  municipality  is  itself  guilty  of  main- 
taining a  public  nidsance,  if  it  places  a  permit 
nent  obstruction  in  a  public  street. 

Wartman  v.  Philadelphia,  88  Pa.  202;  BtaU 
y.  Laverock,  84  N.  J.  L.  201. 

The  existence  of  permanent  obstructions  in 
the  highway  is,  therefore,  dearly  such  an  un- 
lawful act  as  injures  the  citizens  who  are  lot 
owners  on  the  street,  and  who  hare  a  right,  at 
an  essential  Incident  to  the  enjoyment  of  their 
property,  to  have  the  street  maintain  its  full 
width,  free  from  all  obstructions  of  a  perma- 
nent character. 

Smith  y.  StaU,  28  N.  J.  L.  712:  Moyament- 
ing  Comrs.  y.  Long,  1  Para.  Sel.  £q.  Cas.  148; 
Wood,  Nuisance,  §  252;  Langsdale  y.  Bonton^ 
12  Ind.  467;  Pettis  t.  Johneon,  66  Ind.  189; 
Com,  y  MaisdeU,  107  Mass.  284. 

AUy'Qen.Y.£h)art Boom,Oo.MlAich.  462, de- 
fines a  public  nuisance  as  "something  which 
subjects  the  people  to  some  degree  of  inoon- 
yenience  or  annoyance." 

A  public  nuisance  is  that  which  Injuiea 
whateyer  portion  of  the  public  may  come  in 
contact  with  it. 

Lansing  y.  Smith.  8  Cow.  146. 

Between  indiyiduals,  even  when  money  has 
been  expended  by  the  licensee,  on  the  faith  of 
the  license,  the  licensor  may  exercise  his  power 
of  revocation. 

18  Am.  &  Eng.  Encydop.  Law,  p.  550,  and 
note  i,  p.  551;  2  Dill.  Mun.  Corp.  8d  ed. 
$  658;  Elliott,  Roads  &  Streets,  827,  828;  Salem 
Charter.  Laws  1801,  p.  1002. 

A  municipality  has  no  more  right  to  license 
or  maintain  a  nuisance  than  an  individual 
would  have. 


Nora.— The  above  case  is  olearly  based  on  the 
public  nature  of  the  use  where  tanks  for  sprlnk- 
liofiT  are  permitted  In  a  street.  That  street  sprink- 
ling is  a  looal  Improyement  within  the  rule  as  to 
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asseflsments  Is  clearly  a  different  although  a  Ub- 
dred  question.  As  to  this,  see  note  to  Chicago  y. 
fiiair,  ant0,4UL 


See  also  2,'5  L.  R.  A.  535;   36  L.    K.  A.  MrA, 
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16  Am.  &  Eng.  £ncyclop.  Law,  p.  1185, 
note  4;  People  y.  VanderHlt,  28  N.  Y.  896,  84 
Am.  Dec.  861;  Columbun  v,  Jaqueg,  80  On. 
608;  Om,  v.  Hnsh,  14  Pa.  186;  herberi  v.  Ben 
$071,  2  La.  Add.  770. 

Messrs,  Bonham  A  Holmes  for  Tespond- 
«nt. 


p  «/l,  delivered  the  opIoioD  of  the  court: 
This  is  aD  actioo  to  recoTer  damages  for  the 
removal  by  defendant  of  two  water  tanks 
which  bad  been  erected  b^  plaintiff  on  State 
and  Coart  streets.  Id  the  city  of  Saiem,  by  per- 
mission of  defendnnt,  for  the  purpose  of  sup- 
pljring  his  sprin Idling  wagons  with  water  for 
•treet  sprinl^ling.  and  comes  here  on  appeal 
from  a  Judgment  in  favor  of  the  plaintiff.  On 
the  16th  of  February,  1887,  the  city  of  Salem, 
through  its  common  council,  authorized  and 
empowered  the  plaintiff,  under  the  supervision 
of  its  street  supervisor,  to  erect  and  maintain 
water  tanks,  for  the  purpose  of  supplying  his 
Btri'etsprinkling  wagons  with  water  with 
I  which  to  sprinkle  and  sUay  the  dust  on  cer- 
tain of  the  principal  streets  of  the  city,  for  a 
compensation  by  him  received  from  the  ad- 
joining property  owners.  Under  this  author- 
ity the  two  tanks  in  question  were  erected  by 
plaintiff,  at  the  places  designated,  and  under 
the  supervision  of  the  street  supervisor,  and 
were  maintained  and  used  by  him  for  the  pur- 
poses for  which  they  were  authorized  until 
July  7,  1891,  when  the  councO  ordered  and  di- 
rected the  stieet  commissioner  to  remove  the 
tanks,  which  was  accordingly  done,  after  a  re- 
fusal by  plaintiff  to  remove  them  himself, 
when  this  action  was  commenced  to  recover 
damages  for  such  removal. 

The  contention  for  appellant  iB— First,  that 
the  city  had  no  power  or  authority  to  authorize 
the  erection  of  these  water  tanks  in  the  streets, 
because  they  were  to  he  used  for  private  pur- 
poses, and  were  therefore  nuisances  per  se, 
which  could  be  abated  at  any  time;  and,  sec- 
ond, if  this  is  not  so,  the  permission  to  so  erect 
them  was  but  a  mere  license,  revocable  at  the 
pleasure  of  the  city.  At  the  outset  it  is  well 
to  note  that  this  case  is  unembarnissed  by  any 
question  as  to  the  right  or  remedy  of  an  abut- 
ting property  owner,  or  of  a  private  individ- 
ual, who  has  suffered  some  injury  special  to 
himself,  and  not  in  common  with  the  public, 
from  the  erection  or  obstruction  in  question, 
but  Is  solely  a  question  between  the  municipal- 
ity, which  authorized  the  alleged  obstruction, 
and  the  licensee;  and  hence  many  of  the  au- 
thorities cited  and  relied  on  by  the  defendant 
are  not  appUcable  to  the  facts  of  this  case,  or 
in  point,  and  the  language  of  the  opinions  in 
these,  as  in  all  cases,  must  be  interpreted  in  the 
light  of  the  particular  facts  as  presented  to  the 
court. 

As  a  general  rule,  it  has  been  said  that  "pub- 
lic highways  belong,  from  side  to  side,  and  end 
to  end,  to  the  public."  State  v.  Berdetta,  78 
Ind.  186.  88  Am.  Rep.  117;  Elliott,  Roads  & 
8tre'*t8.  478;  and  hence  any  unauthorized,  per- 
manent erection  or  structure  which  materially 
encroaches  upon  a  public  street  or  highway, 
and  impedes  or  interferes  with  travel,  is  a  nui- 
■ance  per  se,  and  may  be  abated  as  such,  not- 
withstanding ample  space  is  left  for  passage 
by  the  public.  But  it  now  seems  settled  | 
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that  municipal  authorities,  which 
under  their  charters,  gfneral  control  over  the 
streets,  have  the  power  and  may  authorize  and 
render  lawful  obstructions  and  erections 
then'in  for  a  public  purpose,  which  otherwise 
would  be  deemed  nuisanoes,  on  the  ground 
that  such  erections  or  structures  are  merely 
putting  the  street  to  a  new  and  improved  use, 
as  demanded  and  required  by  the  necesntiesof 
the  times  and  the  modem  convenienoes  and 
appliances.  It  is  upon  this  principle  that  the 
riffht  to  grant  franchises  auihorizing  the  oae 
of  the  streets  for  water  and  gas  pipes,  for  the 
construction  and  operation  of  street  railways, 
the  erection  of  water  hydrants  and  lamp- posts, 
of  telegraph,  telephone,  electric-light,  and  rail- 
way poles,  and  similar  structures,  is  maintained 
and  now  generally  recognized  and  upheld  by 
the  courts.  2  IJill.  Mun.  Corp.  §§  657-697; 
Eeasbey.  Electric  Wires,  86,  8»;  TbiMupi 
Electricity,  ^J  26,  28. 

Since  a  municipal  corporation  holds  its  con- 
trol and  power  over  the  streets  in  trust  for  the 
public,  it  has  no  authority  to  authorize  or  per- 
mit private  persons  or  oorporatiuos  to  erect  or 
maintain  permanent  obstructions  therein  for 
purely  private  purposes  {Pettis  v.  Johnstm,  56 
Ind.  180;  Emerson  v.  Babrodt,  66  Iowa,  237; 
Farrdl  v.  New  York,  20  N.  Y.  8.  R.  18),  but 
it  may  authorize  such  erections  or  structures 
by  private  persons  or  corporations,  for  the 
purpose  of  serving  the  public,  for  private  gain; 
and  in  suchcHse,  although  such  structurea  may 
in  fact  be  or  become  a  public  nuisance,  and  li- 
able to  abatement  as  such,  they  cannot  be  held 
to  be  a  nuisanceptfr  as.  "It  is  a  legal  solecism 
to  call  that  a  'public  nuisance'  which  is  main- 
tained by  public  authority."  Harris  v. 
TItomps(m,  0  Barb.  850.  Hence,  in  Cmn.  v. 
Boston,  97  Mass.  666,  it  was  held  that  the 
specifications  and  decisions  by  the  mayor 
and  aldermen  of  a  city  through  which  the  lines 
of  an  electric  telegraph  company  pass,  made 
and  recorded,  determining  the  kind  and  loca- 
tion of  the  posts  of  the  company  in  a  highway, 
are  conclusive  upon  the  rightfulness  of  their 
erection;  so  that  they  cannot  lawfully  be  re- 
moved by  the  city  or  its  officers,  or  treated  in 
any  manner  as  a  public  nuisance.  So,  where 
a  railroad  company,  under  an  act,  granting  it 
power  to  construct  its  road  on  a  public  high- 
way, occupied  a  portion  of  its  road,  not  ex- 
ceeding the  extent  allowed  by  law,  and  ob- 
structed travel  on  such  portion,  it  was  held  not 
to  be  guilty  of  a  nuisance.  DanriHe,  K  d 
W.  R.  Co.  ▼.  Com.  78  Pa.  29.  To  the  same 
effect  is  Randls  ▼.  Padfle  Railroad,  66  Mo.  325. 

It  follows,  then,  that  the  water  tanks  in  ques- 
tion, having  been  erected  by  plaintiff,  by  the 
authority  and  permission  of  the  defendant,  at 
the  places  designated  and  selected  by  its  agent, 
and  under  his  supervision,  they  cannot  l>e  held 
to  be  public  nuisances  jyr  se,  if  they  were 
erected  and  maintained  for  public,  and  not 
private,  purposes;  and  this  depends  upon 
whether  sprinkling  the  streets  of  a  municipal- 
ity is  a  public  purpose,  or,  in  other  words,  a 
business  in  which  the  corporation  itself  may 
lawfully  engage.  There  seems  scarcely  room 
for  two  opinions  upon  this  point,  ao  unques- 
tionable is  it  that  street  sprinkling  is  a  public 
purpose.  As  was  said  by  Pierpoint,  /.,  in 
West  v.  Bancroft,  82  Yt  871,  in  austahihig  the 


16M. 


Mkbtz  y.  Bbrbt. 


789 


right  of  the  dty  to  construct  a  reservoir  in  a 
street  for  the  purpose  of  retaining  water  to  be 
used  in  sprinkling  streets  and  eztiognishing 
fires:  "All  those  acts  which  tend  to  facilitate 
travel,  and  add  to  the  ease,  comfort,  and  con- 
▼eiiience  of  the  traveler  or  bis  beasts,  whether 
it  be  by  cutting  down  hills,  filling  ravines, 
pavine  roads,  erecting  water  troughs,  or 
apntikling  the  streets,  are  acts  which  it  is 
proper,  and  often  necessary,  for  the  public  to 
do;  and  no  other  one  of  tbese  acts,  perhaps, 
would  add  so  much  to  the  comfort  of  the  parsers 
CD  the  highway,  as  well  as  all  the  iohabitants 
of  the  village,  as  that  of  sprinkling  the  streets. ** 
And  In  State  v.  Rets,  88  Minn.  871,  it  was  held 
that  street  sprinkling  is  a  ''local  improvement," 
for  which  an  as.«es8ment  may  be  levied  upon 
tbe  property  fronting  or  abutting  on  the  street 
sprinkled.  In  proportion  to  Its  lineal  feet  front- 
age, and.  In  the  course  of  the  opinion,  Mitch- 
ell, J,,  said:  "That  street  sprinkling  is  a  pub- 
lic purpose,  Is  uoquesiioned."  So,  too,  a 
public  pump  in  a  street  has  been  held  not  to 
be  a  nuisance  to  an  abutting  lot  owner,  when 
maintained  by  the  citv  authorities.  Lostutter 
V.  Aurora,  1^6  Tnd.  4^6,  12  L.  R.  A.  259.  We 
conclude,  therefore,  that  the  water  tanks 
erected  by  the  plainUfl  were  not  nuisances  p^r 


se,  and  could  not  be  abated  as  such,  and 
whether  they  were  or  had  become  In  fact  nui- 
sances was  a  question  for  the  jury,  and  Its  ver- 
dict is  conclusive  upon  that  matter. 

Passing,  now,  to  a  consideration  of  the  ques- 
tion as  to  the  right  of  the  city  to  revoke  the 
license  under  which  the  plaintiff  erected  the 
water  tanks,  the  rule  seems  to  be  that  after  a 
municipality  has  granted  a  license  or  franchise 
to  a  private  person  or  corporation  to  occupy  a 
portion  of  a  street  for  public  purposes,  and  the 
licensee  has  acted  upon  such  grant,  and  ex- 
pended money  on  the  faith  thereof,  the  city 
cannot  revoke  the  license  without  compensa- 
tion to  the  owner,  unless  the  erection  or  struc- 
ture so  authorized  is,  or  has  In  fact,  by  subse- 
quent use,  t)ecome  an  actual  nuisance.  1  DilL 
Mun.  Corp.  814;  State  v.  Jersey  Vity,  49  N.  J. 
L.  808:  (km.  v.  Boeton,  97  Mass.  555. 

In  this  case  the  question  as  to  whether  these 
wafer  tanks  were,  or  by  plaintiff's  negligence 
bad  become,  nuisances,  was  submitted  to  the 
jury,  and,  their  verdict  being  against  the  city. 
it  was  not  Justified  in  revoking  the  license  and 
removing  the  tanks,  and  must  respond  In  dam- 
ages 10  plaintiff  for  so  doing. 

Judgment  cf  th$  court  below  i$  thertfon  of- 
firmed. 


MICHIGAN  SUPREME  COURT. 


Henry  MERTZ 
Thomas  A.  BERRT,  Appt. 


.lOoh.. 


.) 


A  ^Jndfl^ent  for  a  tort  m  well  m  a 
Judf^eiit  for  a  eontract  im  lacloded  in 


the  oonstitutlonal  provision  ezemptfnfr  home- 
steads from  liability  *f  or  any  debts  oontraoted.** 

aone  Ifi.  18M.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  St.  Clair  County  in 
favor  of  plaintiff  In  an  action  brought  to  set 


Noxs.— Etrmnptfon  of  hnmesAead  from  HabUUy  for 
Uirts. 

QeneraOy. 

There  are  some  decisions  holding  that  a  home- 
stead Is  exempt  from  sale  under  Judgrments  for 
torts,  each  ease  being,  however,  a  oonstruotion  of 
the  statute  or  constitution  of  that  state,  as  where 
the  constitution  exempts  the  same  from  sale  for  a 
**det>t,**  a  ]ud<rment  for  tort  Is  held  to  be  a  debt. 
DeUlnger  v.  Tweed,  S6  N.  a  208;  Gill  v.  Edwards, 
W  N.  a  77, 

So  where  the  homestead  is  exempt  from  sale  for 
any  "debt*"  or  'niabtUty*'  contracted,  this  was  held 
to  cover  a  debt  in  tort,  and  '^contracted**  was  held 
to  mean  'incurred.**   Smith  v.  Omans,  17  Wis.  806. 

This  Wisconsin  case  which  Is  the  only  one  which 
eonstrues  the  words  ''debts  contracted**  in  agree- 
ment with  the  Michigan  case  Mbbtz  v.  Bebrt,  did 
not  in  fact  base  the  decision  on  those  words  alone. 
But  the  court  said  **tbe  word  'liability*  used  in  con- 
junction with  the  word  'debt*  is  broad  enough  to 
Include  all  claims  whether  founded  upon  tort  or 
oontracU** 

And  an  exemption  "from  levy  and  forced  sale 
mader  any  process  or  order  from  any  court  of  law 
or  equity**  includes  judgments  ex  delicto,  Couroy 
V.SulUvan,  44111. 451. 

And  this  will  exempt  from  sale  for  floe  and  costs. 
Iioomls  V.  Gerson,  (B3  HI.  11. 

See  infra  as  to  "FYn«  or  costs.** 

And  In  Hassle  v.  Boyart,  88  Ark.  688,  It  was 
stated  that  the  homestead  could  not  be  sold  on  a 
«4L.K.A. 


judgment  for  tort  or  costs  thereon,  under  a  statute 
providing  that  the  same  was  not  liable  to  sale  un- 
der execution  on  any  judgment  except  fOr  pur- 
chase money  taxes  or  trusts. 

So  the  homestead  of  an  attorney  is  not  liable  for 
his  debt  caused  by  converting  to  his  own  use  a  de- 
posite  as  indemnity  for  suretjrship— although  the 
Arkansas  constitution  provided  that  attorneys  and 
trustees  of  express  trusts  shall  have  no  exemption 
against  money  collected  by  theuL  Sanders  v. 
Sanders,  fi6  Ark.  66ft. 

So  an  exemption  of  a  homestead  from  sale  under 
legal  process  will  prevent  a  sale  on  an  executlOD 
issued  on  a  judgment  In  an  action  for  a  tort. 
Parker  v.  Savage,  6  Lea,  400. 

But  it  Is  held  by  many  courts  that  the  exemption 
given  for  *'debts  contracted**  does  not  apply  to 
torts.  Burton  v.  Kill,  78  Va.  468;  Schouton  v* 
Kilmer,  8  How.  Pr.  627;  Lathrop  v.  Singer,  88  Baiiiw 
896;  Meredith  v.  Holmes,  68  Alia.  190.  In  Burton 
V.  Mills,  supra,  the  action  was  for  breach  of  promise 
See  Cook  v.  Newman,  infra. 

And  an  exemption  given  for  ''debts  contracted** 
does  not  apply  to  a  fine.  Whlteaore  v.  Beotor,  f» 
Gratt.  714, 28  Am.  Rep.  420. 

Nor  to  a  penalty.  Williams  v.  Bowden*  00  Ala. 
488. 

But  4t  was  stated  in  McLaren  v.  Anderson,  81 
Ala.  108,  that  the  sherlflT  could  not  look  behind  the 
face  of  the  judgment  to  determine  whether  the 
cause  of  action  was  for  tort  or  on  contract. 

These  oases  construe  the  same  phrase  **detit  oon* 
tracted**  as  appears  In  the  Michigan  statute  In  the 


See  also  26  L.  R.  A.  814. 
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aside  au  execution  sale  of  plaintiff's  homestead. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Me8gr%,  Edwin  F.  Conely  and  Orla  B. 
Taylor,  for  appellant: 

There  is  no  homestead  exemption  as  against 
a  Judgment  in  an  action  of  tort,  under  our 
Constitution  and  statutes. 

Kruger  v.  LeBlanc,  76  Mich.  424;  Lane  y. 
Baker,  2  Grant,  Cas.  424. 

At  common  law  there  is  no  homestead  ex- 
eniption  atrainst  judgments  of  anv  kind. 

The  exemption  is  no  broader  than  its  terms, 
being  in  derogation  of  the  common  law. 
.    nai  V.  Bowman,  86  Mich.  191;  Detroit  P&it 
&  Tribune  Co.  v.  Reilly,  46  Mich.  469. 

The  legal  acceptation  of  '*debt"  is  a  sum  of 
money  due  by  certain  and  express  agreement 


8  Bl.  Com.  154. 

Such  is  also  the  popular  acceptation  of  tha 
term. 

McKlfresh  v.  KirkendaU,  86  Iowa,  226. 

A  tort  does  not  come  within  the  scope  of  the 
word. 

Ihid. 

Statutes  of  other  states  either  identical  or 
similar  in  their  terms,  have  been  construed  in 
accordance  with  onr  views. 

Robin$on  t.  Wiley,  15  N.  T.  489;  Lathrop  ▼. 
Singer,  89  Barb.  396;  Schouton  v.  Kilmer,  8 
How.  Pr.  527;  Ries  v.  McClatchey,  128  Ind. 
125;  Dorrell  ▼.  Hannah,  80  Ind.  497;  Smith  v. 
Wood,  83  Ind.  522;  Gentry  v.  Purcell,  84  Ind. 
88;  Thompeon  v.  Ross,  87  Ind.  156;  Noicling  v. 
Mcintosh,  89  Ind.  593;  8taU  v.  MeU>gue,  9  Ind. 
196;  McLaren  v.  Anderson,  81  Ala.  106;  Via- 


main  case  and  all  oontraryto  the  oonstltution 
there  friven. 

In  Indiana  where  the  exemption  is  against  a 
judgment  on  a  '*debt  growing  out  of  contract  or 
founded  upon  contract  express  or  implied,**  there 
fs  no  exemption  on  a  judgment  for  tort^  Nowilng 
v.  MclDtosb,8eind.  606. 

But  where  such  judgment  is  mixed  with  a  judg- 
ment on  contract,  the  creditor  has  reduced  his 
rights  to  a  level  with  his  inferior  judgment  and 
the  exemption  applies.  Blee  v.  MoClatohey,  UBS  Ind. 
125. 

And  there  is  no  exemption  in  Georgia  as  against 
judgments  for  torts  as  the  statute  applies  only  to 
judgments  on  contracts.  Daylsv.Henson,290a.  845. 

And  under  the  Georgia  statute  the  exemption  is 
not  given  where  the  debtor  is  guilty  of  fraud,  and 
he  must  make  a  full  disclosure  of  his  assets  before 
entitled  to  exemption.  HcNally  v.  Mulherin,  79 
Ga.  614. 

Under  the  Pennsylyania  Act  of  1849,  exempting 
the  homestead  from  judgments  on  *'oontraot** 
there  Is  no  exemption  from  judgments  for  slander 
or  fraud.  Kenyon  v.  Gk>uld,  61  Pa.  208;  Edwards  v. 
Mahon,  6  Phlla.  531. 

In  Hohinson  v.  Wiley,  16  N.  Y.  480,  It  was  stated 
that  if  the  referee  had  found  that  the  statement 
by  the  purchaser  of  goods,  that  his  house  and  lot 

vras  unincumbered  except  by  a  mortgage  of  $ , 

and  that  there  was  no  other  claim  or  incum- 
brance thereon,  was  made  with  fraudulent  inten- 
tion to  cause  the  vendor  to  believe  that  no  exemp- 
tion existed,  the  exemption  would  not  apply. 

A  claim  for  damages  for  breach  of  promise  is  not 
a  ''debt**  so  as  to  prevent  an  exemption  where 
judgment  is  not  repdered  until  after  the  filing  of 
claim  of  homestead,  under  the  proviso  that  no 
property  shall  be  exempt  for  a  debt  contracted 
prior  to  the  recording  of  the  notice.  See  Burton 
V.  Mill,  78  Va.  468;  Cook  v.  Xewman,  8  How.  Pr.  5S4. 

The  court  does  not  discuss  the  question  as  to 
liability  for  tort,  and  Schouton  v.  Kilmer.  8  How. 
Pr.  asn^,  states  that  there  is  no  exemption  against 
judgments  for  tort. 

Fine  or  costs. 

Some  courts  hold  that  a  homestead  cannot  be 
taken  on  a  Judgment  for  a  fine  or  recognizance. 
Wbiteacre  v.  Rector,  29  Gratt.  714, 26  Am.  Rep.  420; 
Com.  V.  Dougherty,  8  Phlla.  960;  lK>omis  v.  Gerson, 
e2  HL  11. 

And  In  Com.  v.  Lay.  12  Bush,  283, 28  Am.  Rep.  718, 
ft  was  held  that  execution  for  fines  Imposed  or  for 
coeis  should  not  be  levied  on  the  homestead  as  the 
bill  of  rlgbts  required  bail  to  be  tbe  owner  of  prop- 
erty above  tbe  statutory  exemption,  thereby  im- 
plying that  exemption  was  applicable  In  case  of 
fines. 
«4  L.  R.  A. 


But  under  Iowa  Code,  section  15o6.  providing 
that  a  homestead  shall  be  liable  for  judgments  for 
fines  and  ciists  for  violation  of  the  liquor  law,  it  may 
be  taken  for  such  judgment  when  used  for  that 
purpose.  Arnold  v.  Gotsball,  71  Iowa,  572;  MoQure 
V.  Branlir,  75  Iowa,  88. 

Under  Ind.  Bev.  Stat.  1881,  •  7QB,  providing  for 
exemption  **for  any  debt  growing  out  of  or 
founded  upon  a  contract  express  or  Ira  plied,**  there 
is  no  exemption  from  a  judgment  for  costs  In  an 
action  of  tort.    Russell  v.  Cleary,  106  Ind.  602. 

In  Donaldson'  v.  Banta,  5  Ind.  Anp.  71.  it  was  said 
that  a  judgment  for  costs  disconnected  from  any 
other  judgment  for  recovery  whether  in  an  action 
ex  delicto  or  ex  contractu  Is  not  a  '*debt  growing  out 
of  contract  or  founded  upon  contract,  express  or 
Implied,**  and  there  is  no  exemption. 

But  in  Massie  v.  Bnyart,  33  Ark.  688,  and  Loomis 
V.  Gerson.  62  111.  U,  It  was  held  that  a  homestead 
was  exempt  from  a  judgment  for  coats,  under  the 
peculiar  statutes  of  tbose  states. 

A  homestead  is  not  liable  for  a  judgment  in  favor 
of  the  defendant,  for  costs  in  an  action  for  tort  or 
trover.  Kruger  v.  Le  Blano,  75  Mich.  424;  Lane  v. 
Baker,  2  Grant,  Cus.  424. 

But  in  Schouton  v.  Kilmer,  8  How.  Pr.  527,  it  was 
held  that  the  homestead  of  the  plaintiff  was  liable 
to  a  judgment  for  costs  in  an  action  of  tort,  as  If 
execution  t)e  Issued  upon  a  judgment  in  tort  there 
is  no  exemption  and  a  judgment  for  ooats  to  within 
the  same  rule  as  it  to  not  a  judgment  for  a  *'debt 
contracted.** 

""Official  honds.** 

There  to  no  exemption  in  some  states  for  liability 
on  an  ofilclal  bond  in  the  nature  of  a  tort  where  tlie 
oonstltution  exempts  ^or  any  debt  contracted.** 
Sohuessler  v.  Dudley,  89  Ala.  547, 60  Am.  Bep.  124; 
Vincent  v.  State,  74  Ala.  274. 

So  where  the  statute  applies  only  to  eontraotSi 
Brooks  V.  State,  54  Ga.  86. 

And  a  constable  to  not  entitled  to  the.exemptioa 
laws  in  an  execution  against  him  for  neglect  of 
official  duty.    Kirkpatrick  v.  White,  29  Pa.  178. 

No  exemption  will  k)e  allowed  to  sheriff  in  suit  on 
htobond.by  the  state  as  it  would  repeal  by  impli- 
cation a  statute  making  such  judgment  a  Hen— If 
exempt  the  right  must  be  explicitly  given.  Oom. 
V.  Cook,  8  Bush,  220,  8  Am.  Rep.  453. 

But  in  Huihe  v.  Gossett,  43  111.  297,  It  was  bdd 
that  the  homestead  of  a  tax  collector  could  not  be 
taken  for  money  collected  for  the  state,  although 
the  statute  made  the  bond  a  lien  on  all  the  property 
of  the  collector— the  repeal  of  the  homestead  tow 
win  not  be  presumed  by  implication. 

In  thto  note  cases  in  regard  to  exemption  of  peiw 
sonalty  have  not  been  included.  L  T. 
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^mt  y.  StaU,  74  Ala.374;  Meredith  r.  Holmei,  68 
Ala.  190;  WtUirtms  v.  Boteden,  69  Ala.  488; 
Davis  ▼.  Uenwn,  29  Ga.  345;  McGlure  t. 
Braniff,  76  Iowa.  38;  ^wrton  v.  jr»»,  78  Va. 
468;  ThoropsoD,  Homesteads  &  Exemptions, 
^§  880-3S4:  Waples,  Homesteads  &  Exemp- 
UoDs,  p.  822;  Kenyan  v.  Gould,  61  Pa.  292; 
Edwards  y.  Mahon,  6  Phila.  681;  Kirkpatriek 
T.  White,  29  Pa.  176. 

A  broader  constructioa  bas  been  permitted 
Id  WiscoDsin,  Illinois  and  North  Carolina,  but 
in  each  state  the  statate  is  much  broader  in  Its 
terms. 

Wis.  Stat.  §  2988,  p.  784;  SmUh  t.  Omane, 
17  Wis.  895. 

The  word  'liability"  it  much  broader  in  its 
signification  than  "debts  contracted,"  and  in* 
•eludes  torta. 

McElj'resh  t.  KirkendaU,  86  Iowa,  226;  Bou- 
▼ier,  Law  Diet ;  Black,  Law  Diet. 

In  the  Illinois  statute  "it  is  emphatically  de- 
clared that  it  is  the  object  of  the  act  to  require 
in  all  cases  the  wife's  signature  and  ackoowl- 
•ed  lament  as  conditions  to  the  alienation  of  the 
homestead." 

Pardee  v.  Lindieu,  81  111.  174,  88  Am.  Dec. 
219;  Couroy  y.  SulUvan,  44  111.  451;  LoomU  T. 
Oerefm,  62  111.  11. 

As  was  pointed  oat  in  Meredith  v.  Holmes, 
<S8  Ala.  190.  the  decision  in  Illinois  was  not 
reached  upon  a  consideration  of  the  terms  of 
the  statate  alone,  but  by  connection  with  and 
reference  to  certain  other  statutes  peculiar  to 
Illinois. 

In  North  Carolina,  also,  the  statute  is  unlike 
ours. 

Messn.  Avery  Bros*  A  Walsh,  for  ap- 
pellee: 

The  word  "debt"  is  used  to  describe  an  obli- 
gation to  pay  money,  which  is  its  general  sense 
and  so  it  is  generally  used. 

The  word  * 'contracted"  is  not  used  in  the  re- 
stricted and  narrow  sense  of  meaning  founded 
on  contract  but  in  its  more  general  sense  mean- 
ing incurred. 

HiU  V.  Bouman,  85  Mich.  191;  Detroit  Post 
A  Tribune  Co,  v.  ReiUy  46  Mich.  460. 

Oonroy  y.  Sullivan,  44  111.451,  in  construing 
the  statute  says:  '  'While  a  judgment  for  slan- 
der does  not  fall  within  the  actual  terms,  yet 
under  the  act  forbidding  the  alienation  of  the 
homestead  without  the  signature  of  the  wife  it 
cannot  be  sold." 

Loamis  y.  Qerwn,  62  111.  IL 


McGrathf  Oh.  J.,  deliyered  the  opinion  of 
the  court: 

The  sole  question  in  this  case  is  whether, 
under  our  constitution,  the  homestead  is  ex- 
empted from  leyj  and  sale  under  an  execution 
issued  upon  a  judgment  recoyered  in  an  action 
of  tort.  The  constitution  provides  (art.  16,  g 
2*  that  "eyery  homestead  .  .  .  shall  be  exempt 
from  forced  sale  on  execution  or  any  other 
final  process  from  the  court,  for  any  debts 
contracted  after  the  adoption  of  this  constitu- 
tion." The  statute  provides  (How.  Stat.  § 
7721)  that  "a  homestead  .  .  .  shall  not  be  sub- 
ject to  forced  sale  en  execution  or  any  other 
final  process  from  a  court,  for  any  debt  or 
debts  growing  out  of,  or  founded  upon  con- 
tract, either  expressed  or  implied,  made  after 
the  third  day  of  July,  1848."  This  statute 
24L.R  A. 


was,  however,  passed  in  1848,  before  the  adop- 
tion of  the  present  constitution.  Upon  exam- 
ination of  the  proceedings  of  the  constitutional 
convention  of  l*s60,  it  will  be  observed  that 
sections  1,  2,  and  8  of  this  article,  as  first  re- 
ported, read  as  follows: 

"(1)  The  personal  property  of  every  resident 
of  this  state  shall  be  exempted  to  the  amount 
of  not  less  than  five  hundred  dollars,  from  sale 
on  execution  or  other  final  process  of  any  court 
of  law  or  equity. 

'•(2)  The  homestead  of  every  family,  of  not 
less  than  forty  acres,  shall  not  be  included  in 
any  city,  village,  or  reconied  plat,  or  in  lieu 
thereof,  any  lot  in  any  city,  village,  or  recorded 
town  plat,  shall  not  be  subject  to  forced  sale 
for  any  debt  hereafter  incurred;  nor  shall  the 
owner  of  such  homestead,  if  he  be  a  married 
man,  alienate  the  same  by  any  deed  of  convey- 
ance, without  the  consent  of  his  wife,  obtained 
in  due  form  of  law. 

"v8)  The  homestead  of  any  family,  after  the 
death  of  the  owner  thereof,  shall  likewise  be 
exempt  from  the  payment  of  his  debts  con- 
tracted after  the  adoption  of  this  constitution, 
in  all  cases  where  any  minor  children  shall  sur- 
vive the  death  of  such  owner,  for  their  benefit 
and  support  during  minority."  Const.  Deb. 
1860.  p.  240. 

When  these  sections  were  under  considera- 
tion, it  was  ur^ed  that  the  first  section  was 
retrospective  in  its  action;  and,  to  obviate  that 
objection,  Mr.  Pierce  offered  the  following  as 
an  addition  thereto:  * 'Issued  for  the  collection 
of  any  debt  contracted  after  the  adoption  of 
this  constitution."  Const.  Deb.  1850,  p.  667. 
The  article  was  again  taken  from  the  table, 
wben  a  substitute  was  offered  for  sections  1,  2, 
and  8.  Thereupon,  certain  amendments  were 
offered  as  a  substitute  for  the  former  substitute, 
which  amendment  prevailed.  The  article  was 
then  recommitted,  with  instructions.  The 
committee  immediately  reported  back  the 
article,  ''amended  agreeably  to  instructions." 
The  article  was  tben  pHSsed,  and,  under  the 
rule,  referred  to  the  committee  on  arrangement 
and  phraseology.  Up  to  this  time,  it  nowhere 
appears  that  section  »  bad  been  amended,  or 
that  any  instructions  had  been  given  respect- 
ing amendments  thereto,  except  such  as  ap- 
pear on  pages  740  and  741,  which  do  not  relate 
to  this  subject.  The  committee  on  arrange- 
ment and  phraseoloflry  reported  l>ack  the  article, 
and,  in  their  report,  the  lansuage,  "for  any 
debt  contracted  after  the  adoption  of  this  con- 
stitution," first  appeared  as  substituted  for  the 
langunge,  '*for  any  debt  thereafter  incurred." 
This  would  appear  to  have  been  done  to  make 
the  language  of  the  three  sections  uniform. 
The  subject  of  exemption  was  very  fully  dis- 
cussed. The  retrospective  effect  of  the  first 
section,  as  it  appeared  when  first  re|x>rted, 
was  objected  to,  but  nowhere  was  any  dis- 
tinction hinted  at  between  debts  founded  on 
contract  and  those  founded  in  tort;  and  it  af- 
firmatively appears  that  the  language  added  to 
the  first  section  was  appended  for  the  express 
purpose  of  obviating  the  objection  raised. 
The  statutes  existing  at  that  time  relating  to 
the  exemption  of  personal  property  exempted 
the  property  specified  from  levy  and  sale, 
"under  any  execution,  or  upon  any  other  final 
process  of  a  court."  The  Siatute  of  1848,  re- 
lating to  real  property,  above  quoted,  was 
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dear  and  explicit,  and  clearly  applies  only  ''to 
debts  growing  out  of,  or  founded  upon,  con- 
tract made  after,"  etc.  The  debates  furnish 
no  iodicalion  of  an  intention  to  roalte  the  con- 
stituiional  provision  relating  to  the  exemption 
of  personal  property  more  restrictive  than  the 
statutory  provisions  upon  the  same  sublect. 
Pending  the  discussion  of  these  sections,  which 
was  a  protracted  one,  the  second  section  read, 
"any  debt  thereafter  incurred;"  and,  although 
the  section  was  amended  in  other  particulais, 
no  reference  appears  to  have  been  made  to  this 
langUHge.  The  word  '*debt"  is  one  of  large 
import,  including  debts  of  record  or  judgment. 
Qray  y.  Bennett,  8  Met.  622;  New  Jersey  ln$. 
Go.  y.  Meeker,  87  N.  J.  L.  801;  Be  LamMe 
Eetate,  94  Mich.  489. 

A  Judgment  founded  in  tort  is  a  debt.  What, 
then,  is  the  office  of  the  language  which  fol- 
lows the  word  "debt?"  Is  it  to  qualify  the 
word  "debt,"  or,  in  other  words,  to  indicate 
what  class  of  debts  t  be  exemption  was  intended 
to  include,  or  was  it  used  for  the  purpose  of 
making  the  act  prospective,  insteaa  of  retro- 
spective? In  other  words,  to  limit  the  opera- 
tion of  the  provision  to  debts  afterwards  in- 
curred. In  view  of  the  history  recited,  we  are 
inclined  to  the  latter  view.  The  word  "con- 
tracted" is  sometimes  used  in  a  broader  sense 
than  that  contended  for  by  defendant  A 
disease  may  be  contracted,  while  not  contracted 
for.  The  words  "liability,  oontrscted,"  etc., 
have  been  said  to  have  a  broader  signification 
than  the  words  "debt  contracted,"  etc.;  but  a 
contract  liability  is  as  much  a  liability  growing 
out  of  a  contract  as  is  a  contract  debt  a  debt 
founded  upon  contract  In  either  case,  if  the 
word  "contracted"  can  be  said  to  qualify  the 
word  which  precedes  it,  the  result  is  the  same, 
BO  far  as  the  limitation  of  the  qualified  word  is 
concerned.  There  are  a  number  of  authorities 
which  hold  that  under  such  a  provision  the 
homestead  is  not  exempt  from  execution  issued 
upon  a  judgment  founded  in  tort  BoHneon 
y.  Wiley,  15  N.  Y.  489;  Lathropv.  Binger,  89 
Barb.  806;  Kenyan  y.  Gould,  61  Pa.  292;  Kirk- 
Patrick  y.  White,  29  Pa.  176;  McLaren  v. 
Anderson,  81  Ala.  106;  WiUiami  v.  Bowden, 
69  Ala.  488;  Burton  y.  MiU,  78  Ya.  468. 

In  Indiana  and  Gkorgia  the  language  Is, 
"debts  founded  on  contract."  In  Wisconsin 
the  language  is,  "from  liability  in  any  form 
for  the  debts  of  such  owner,"  and  it  is  there 
held  that  the  homestead  is  exempt  from  levy 
and  sale  upon  a  judgment  founded  in  tort. 
Smith  y.  Omane,  17  Wis.  895.  In  Illinois  the 
language  is  the  same  as  ours,  but  there  is  an- 
other statute  which  prohibits  an  alienation  of 
the  homestead  in  any  case  by  the  husband,  ex- 
cept with  the  consent  of  the  wife,  and  the 
courts  of  that  state  have  held  that,  in  the  light 
of  both  of  these  laws,  it  was  the  evident  intent 
of  the  legislature  to  protect  the  homestead,  as 
a  shelter  lor  the  wife  and  children,  independ- 
ently of  any  acts  of  the  husband.  In  Oonroy 
y.  buUitan^  44  IlL  461,  the  court  says:  "He 
(the  husband)  cannot  deprive  them  of  their 
right  to  it  (the  homestead)  without  the  oonsf^nt 
of  the  wife,  either  by  his  contracts  or  his  torta. 
24L.R.A. 


There  is  no  more  reason,  so  far  as  the  wife  l» 
concerned,  for  permitting  it  to  be  sold  for  the 
husband's  tort,  than  for  his  violation  of  a  con- 
tract, and  it  is  the  evident  policy  of  the  law  \o- 
forbid  its  l)eing  sold  under  a  judgment  and  ex- 
ecution in  either  case."  See  also  LoomU  y. 
Qereon,  62  HI.  11.  The  Illinois  cases  have 
been  criticised  by  some  of  the  text-writers,  but 
we  think  the  rule  laid  down  by  that  court  is 
sound.  As  a  general  rule,  only  such  property 
as  the  owner  or  debtor  himself  might  sell  can 
be  taken  in  execution  asainst  him.  Coennlm  y. 
J<yrdan,  8  Bland,  Oh.  284,  22  Am.  Dec  236; 
French  y.  Mehan,  66  Pa.  286;  Gentry  y. 
Wagstaff,  14  N.  C.  270;  Knox  v.  Hunt,  18  Mo. 
248.  It  has  frequently  been  held  by  our  owi» 
court  that  any  deed,  release,  or  mortgage,  ex- 
cept for  purchase  money,  of  the  home^ead 
exemption,  by  the  husband,  without  the  sig- 
nature of  the  wife,  is  void  as  to  both.  As 
early  as  the  case  of  Beecher  y.  Baldy,  7  Mich. 
488,  it  was  held  that,  where  the  householder 
is  a  married  man,  he  cannot,  by  any  wafyer, 
consent  to  a  sale  on  execution,  so  as  to  render 
such  sale  valid,  without  the  consent  of  the 
wife.  Justice  CThristiancy,  in  that  case,  speak- 
intf  for  the  court,  says:  "For  in  such  case  the- 
validity  of  the  sale  would  rest  upon  his  coo- 
sent,  in  the  same  manner  as  if  he  bad  convejed 
bv  deed;  and,  if  deeded  by  him  under  the  uke 
circumstances,  the  deed  would  be  void,  even 
as  to  him,  without  the  signature  of  the  wife. 
Such,  we  think,  is  the  effect  of  the  express- 
provision  of  the  constitution.  The  object  of 
the  exemption  was  quite  as  much  to  protect 
the  wife  and  family  as  the  husband."  Mr. 
Justice  CampbeU,  in  Penniman  v.  Perte^  & 
Mich.  528.  says:  "The  wife  has  an  absolute 
vested  right  in  the  homestead,  which  the  hus- 
band cannot  waive,  discbarge,  or  destroy." 

We  do  not  think  that  it  was  the  intention  of 
the  framers  of  the  constitution  to  prohibit  a 
voluntary  alienation  by  the  husband,  and  at 
the  same  time  permit  an  involuntary  aliena- 
tion. It  was  not  intended  that  a  mortgage  ex- 
ecuted by  the  husband  upon  the  homestead 
without  the  consent  of  the  wife  should  be  yoid, 
but  that  in  case  the  husband  represented  that 
he  was  not  married,  and  that  the  premlsea 
mortgaged  were  not  a  homestead,  a  Judgment 
founded  upon  the  fraud,  and  not  upon  the  con- 
tract, could  be  enforced  against  the  homeBtud 
property.  In  view  of  the  language  employed, 
the  light  thrown  upon  the  use  of  the  phrase  by 
the  record  of  the  proceedings  of  the  conyen- 
tion,  the  fact  that  the  language  of  the  existing 
statute  upon  the  same  subject  was  not  adopted, 
and  the  effect  which  has  already  been  giyen 
to  this  provision,  as  respects  alienation  by  the 
husband,  the  provision  must  be  construed  aa 
exempting  the  homestead  from  execution  and 
sale  upon  all  judgments,  whether  founded  in 
tort  or  in  contract  It  may  be  said,  also»  that 
this  constitution  has  for  nearly  60  years  re- 
ceived this  construction,  and  to  give  it  that 
contended  for  by  defendant  would  be  a  sur- 
prise to  the  bar  and  people  of  this  state. 

The  judgment  is  aprmed,  mth  eoifs. 

The  other  Justices  concurredL 
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Lynch  f,  Uukfbi;. 
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Bdward  LYNCH,  Plff.  in  CertioraH, 
Bdgar  O.  DUBFEE,  Probate  Judge. 
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A  weekly  Joamml  devoted  primarlljr  to 
the  interests  of  the  l^s^  profeasioii, 

but  oontaiolDir  matters  of  interest  to  tbe  geoeral 
public,  such  as  peraooal  Items,  notices  of  pessinir 
events,  a  record  of  property  transfers  and  mort- 
ganres,  and  general  trade  advertisements,  and 
having  bankers,  broken,  real  estate  agents,  mer- 
chants and  business  men  as  well  as  Judges  and 
lawyers  among  its  subscribers,  is  a  newspaper 
within  the  Michigan  statutes  providing  for  pub- 
lication of  legal  notices  in  a  newspaper. 

(June  16, 180A.) 

CERTIORARI  to  tbe  Circuit  Court  for 
Wayne  County  to  review  a  judgment  de- 
DyiDg  a  writ  of  prohibition  to  restrain  the  pro- 
bate judge  from  appointing  Patrick  Lynch  as 
administrator  of  the  estate  of  Timothy  Lynch, 
deceased,  on  tbe  ground  that  proper  notice  of 
the  application  for  the  appointment  had  not 
been  given.     Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Mewr».  Edwin  F.  Conely  and  OrUt  B. 
Taylor  for  appellant. 

Mr,  Charles  B.  Warren  for  appellee. 

Lonff»  /.,  delivered  tbe  opinion  of  the 
court: 

Petitioner  is  one  of  tbe  heirs-at-law  of  Tim- 
otbjr  Lynch,  deceased.  On  April  28, 1894.  a 
petition  was  filed  in  tbe  probate  court  for 
nayne  county  by  Patrick  Lynch,  a  brother  of 
petitioner,  praying  for  the  appointment  of  an 
administrator,  as  the  deceased  died  intestate. 
An  order  was  entered  that  tbe  matter  be  set 
for  bearing  on  May  22, 1804,  and  that  notice 
of  bearing  be  published  in  the  Wayne  County 
Legal  News.  Petitioner  filed  a  protest  against 
tbe  appointment,  on  the  eround,  among  others, 
tbat  the  Wayne  County  Legal  News,  m  which 
tbe  notice  was  publisbed,  was  not  a  newspaper 
printed  and  circulating  in  said  county  and  state 
within  the  meaning  of  the  statute.  This  pro- 
test was  overruled,  and  petitioner  made  appli- 
cation to  the  Wayne  county  circuit  court  for  a 
writ  of  prohibition  against  tbe  probate  court, 
restraining  the  appointment  on  that  ground. 
An  order  to  abow  cause  was  granted,  and  tbe 
probate  court  answered.  Upon  tbe  bearing, 
tbe  writ  of  prohibition  was  denied.  Tbe  case 
now  comes  here  on  certiorari  to  review  that 
finding. 

Secuon  6801,  How.  Stat.,  provides  that  tbe 
probate  court  shall  appoint  a  time  and  place 
tor  proving  any  will,  and  "shall  cause  public 
notice  thereof  to  be  given  by  personal  service 
on  all  persons  interested,  or  by  publication  un- 
der II n  order  of  such  court  in  such  newspaper 
printed  in  this  state  as  tbe  judge  shall  direct, 
three  weeks  successively,"  etc.  Section  6866 
provides  that  "when  application  shall  be  made 
to  the  judge  of  probate  for  the  appointment  of 
an  administrator  on  intestate  estate,  or  for  let- 


ters of  administration  with  the  will  annexed, 
be  shall  cause  notice  of  tbe  same,  and  of  the- 
time  and  place  of  hearing  thereof,  to  be  pub- 
lished for  three  successive  weeks  in  such  news- 
paper as  he  may  direct."  Section  6808  pro- 
vides: "All  probate  and  other  legal  noticea 
required  by  law  to  be  publisbed  bv  the  judge  of 
probate  of  any  count^  .  .  .  shall  be  published 
in  some  newspaper  printed  in  tbe  county  where 
said  probate  judge  shall  bold  his  court;"  and 
section  9081  provides  that  **all  legal  advertise- 
ments shall  be  published  in  a  newspaper 
printed  in  the  county  in  which,  the  proceed- 
ings are  carried  on,"  etc.  These  are  tbe  only 
provisions  of  our  statutes  relatinf  to  such  pub- 
lication. The  answer  of  the  judge  of  probata 
made  to  tbe  order  of  the  court  below  to  show 
cause  sets  up  that  the  Wayne  County  Legal 
News  is  a  newspaper,  publisbed  weekl)r  in  ihe 
city  of  Detroit,  and,  while  devoted  primarily 
to  the  interests  of  tbe  legal  profession  and  the 
dissemination  of  legal  knowledge,  yet  it  is  also> 
intended  to  contain,  and  does  contain,  matters 
of  interest  to  the  general  public.  It  contains 
tbe  proceedings  of  the  supreme  court  of  the 
state  of  Michigan,  the  Wayne  ciicuit  courts, 
and  tbe  other  courts  of  the  city  of  Detroit,  and 
also  contains  notices  of  future  proceedings  in 
said  courts.  It  also  contains,  from  time  to 
time,  opinions  of  the  courts  of  tbe  United 
States  in  Michigan  and  the  other  states,  and 
also  other  courts  in  Michiiran,  where  the  same 
are  of  interest  to  the  legal  profession  or  to  the 
general  public;  also,  personal  items  of  general 
interest,  and  notices  of  passing  events;  and  re- 
spondent asserts  on  information  ana  belief 
tbat  it  is  intended,  when  the  legislature  is  ia 
session,  to  contain  the  proceedings  thereof,  and 
general  items  of  interest  in  connection  there- 
with. It  contains  a  record  of  real  estate  trans- 
fers and  mortgages,  chattel  mortgages  and 
bills  of  sale;  also  advertisements,  not  only  re- 
lating to  the  legal  profession,  but  general  trade- 
advertisements,  of  interest  to  every  one;  tbat  it 
is  intended  to  circulate,  and  in  fact  has  a  pres- 
ent circiilatlon,  among  judges,  lawyers,  bank- 
ers, brokers,  real- estate  agents,  merchants,  and 
business  men,  and  is  intended  to  contain  items 
of  importance  to  all,  and  is  on  sale  at  the  newa 
stands  in  tbe  city  of  Detroit.  Tbe  answer  fur- 
ther asserts  tbat  tbe  Wayne  County  Legal 
News  is  intended  to  fill  tbe  same  position  in 
tbe  county  of  Wayne,  state  of  Michigan,  as  ia 
filled  at  present  by  the  Cbicago  Legal  News, 
tbe  St.  Louis  Legal  Record,  and  other  papera 
of  similar  nature  in  other  cities;  tbat  it  is  not 
an  innovation  in  tbe  new8pai)er  field,  there  be- 
ing, as  respondent  asserts,  upwards  of  forty 
similar  journals  now  published.  A  copv  of 
tbe  paper  is  filed  with  tbis  return,  as  well  as 
copies  of  the  Chicago  Le^l  News  and  other 
legal  journals,  whicb  indicate  tbe  actual  char- 
acter of  the  Wayne  County  Legal  News,  and 
tbe  field  wbicb  ft  is  intenaed  to  cover.  Sim- 
ilar provisions  as  sections  6801  and  6866  above 
referred  to  are  to  be  found  in  tbe  Revised  Stat- 
utes of  1846.  Tbe  other  provisions  quoted 
were  enacted  in  1868,  so  tbat  these  statutes 
were  on  tbe  statute  books  long  before  tbe  news- 


NOTB.— The  multiplication  of .  what  might  be  i  oonslderable  importance  upon  the  question  how 
oalled  local  periodicals  devoted  to  the  Interests  of  far  such  papers  may  be  used  for  the  publication  of 
the  legal  professton  makes  the  above  case  one  of  I  legiU  notices. 
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&ee  also  30  L.  R.  A.  684;   33  L.   R.  A.  779;  48  L.  R.  A.  409. 
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paper  field  was  occupied  by  the  many  thous- 
ands of  publications  we  dow  find  in  circula- 
tion. But  a  newspaper,  even  in  the  days  when 
these  statutes  were  enacted,  meant,  what  it 
means  today,  a  sheet  of  paper  printed  and 
distributed  at  short  intervals  for  conveyine:  in- 
telligence of  passine  events;  a  public  print  that 
circulates  news,  advertisemeDts,  proceedings 
of  legislative  bodies,  public  documents,  and  the 
like.  Under  the  return  here  we  are  unable  to 
say  that  this  paper  does  not  come  within  this 
definition.  Our  statutes  are  quite  similar  to 
those  of  other  states  in  reference  to  the  publi- 
cation of  such  notices.  The  Chicago  Legal 
News  was  held  to  be  a  newspaper  within  the 
meaning  of  the  Illinois  statute.  Kwr  v.  Biit^ 
76  III.  51.  The  St.  Louis  Le^al  Record  was 
held  to  be  such  a  newspaper  within  the  statute 
in  Kellogg  v.  Carrico^  47  Mo.  157.  8ee  also 
Hernandez  v.  Drake,  81  111.  84;  BaVton  v. 
Lauder,  126  111.  219,  26  111.  App.  655;  Mau  ▼. 
Hess,  140  111.  576;  Benkendorf  v.  YineeiiZ,  63 
Mo.  441;  Hull  v.  King,  88  Mion.  349;  Beecher 
V.  Stephens,  25  Minn.  146.  It  was  said  in 
Beecher  v.  Stephens,  supra:  "Newspapers  are 
of  so  many  varieties  that  it  would  be  next  to 
impossible  to  give  any  brief  definition  which 
would  include  and  describe  all  kinds  of  news- 
papers. It  would  therefore  be  unsafe  to  at- 
tempt to  give  any  definition  of  the  term  except 
the  vei^  general  one  that,  according  to  the 
usage  of  the  business  world  and  in  the  ordinary 
understanding,  a  newspaper  is  a  publication, 
usually  in  sheet  form,  intended  for  general 
circulation,  and  published  regularly  at  short 
intervals,  containing  intelh^ence  of  current 
events  and  news  of  general  interest  But  if  a 
publication  contains  the  general  and  correct 
news  of  the  day,  it  is  nooe  the  less  a  news- 
paper because  it  is  chiefiy  devoted  to  the  dis- 
semination of  intelligence  of  a  particular  kind 
or  to  the  advocacy  of  particular  principles  or 
views.  Most  newspapers  are  devoted  largely 
to  special  interests, — political,  religious,  finan- 
cial, moral,  social,  and  the  like;  and  each  is 
naturally  patronized  mainly  by  those  who  are 
in  accord  with  the  views  it  advocates,  or  who 
are  most  interested  in  the  kind  of  intelli&rence 
to  which  it  gives  special  prominence.  But  if 
it  gives  the  general  current  news  of  the  day.  it 
still  comes  within  the  definition  of  a  news- 
paper." 
In  the  case  of  KeUogg  ▼.  Carrieo,  supra,  the 

Suestion  was  raised  as  to  the  validity  of  a  pub- 
cation  in  the  8t.  Louis  County  Legal  Record 
and  Advertiser.  It  was  objected  that  such 
paper  was  not  a  newspaper.  The  court  said: 
"The  Legal  Record  and  Advertiser  was 
printed  in  St.  Louis  in  the  form  of  a  news- 
paper, and  was  issued  to  its  subscribers  daily, 
except  Sundays,  when  the  publication  was 
omitted.  It  was  devoted  to  the  dissemination 
of  general  legal  intelligence,  and  engaged  ex- 
tensivel^r  in  legal  advertising,  including  the 
publication  of  notices  of  sales  under  deeds  of 
trust  and  sales  on  execution,  and  all  judicial 
sales.  It  was  a  law  and  advertising  juurnal, 
and  so,  in  a  limited  sense  at  least,  a  news- 
paper; for  whether  a  newspaper  or  not  is  a 
(question  that  cannot  be  determined  by  a  con 
sideration  alone  of  the  kind  of  intelligence  it 
disseminates.  It  is  not  the  particular  kind  of 
intelligence  that  constitutes  one  publication  a 
24  \u  R.  A. 


newspaper  rather  than  another.  Newspapers 
are  devoted  to  the  dissemination  of  mtelli- 
gence  on  a  great  variety  of  subjects,  such  as 
politics,  commerce,  temperance,  religion,  and 
so  on;  and  the  law,  and  legal  topics  and  occur- 
rences, are  not  excluded  from  the  range  of 
newspaper  enterprise.  A  paper  devoted  to  the 
gathericfif  up  and  dissemination  of  legal  news 
among  its  readers  is,  or  at  least  may  be,  a 
newspaper.  I  regard  the  Legal  Record  as  a 
newspaper  of  that  character."  The  statute  of 
Illinois  provides  that  the  publication  of  legal 
notices  shall  be  in  a  secular  newspaper  of  gen- 
eral circulation,  or  some  paper  specially  au- 
thorized by  law  to  publish  leeal  notices,  and 
the  question  was  raised  as  to  whether  the  Chi- 
cago Legal  News  came  within  the  definition  of 
a  secular  newspaper.  In  the  case  of  Krrr  v. 
Hitt,  the  couit  said:  *'The  Chicago  Lega] 
News  is  published  in  the  city  of  Chicago,  in 
the  county  where  this  proceeding  was  com- 
menced; is  published  once  a  week;  and  is  de- 
voted principally  to  the  dissemination  of  l^al 
intelligence,  but  makes  reference  to  passing 
events,  contains  advertisements,  brief  notices 
of  legislative  bodies,  personal  and  political 
items  of  interest  to  the  general  reader,  as  well 
as  to  the  legal  profession.  Thus  it  will  be  seen 
it  comes,  substantiallv  at  least,  within  the  defi- 
nition given  by  lexicographers  of  a  'news- 
paper.' It  is  none  the  leas  a  newspaper  be- 
cause its  chief  object  is  the  publication  of  lecal 
news.  Many  newspapers  published  io  this 
and  other  countries  are  chiefly  devoted  to  spe- 
cial interests,— such  as  religious  and  political 
newspapers;  others  devoted  exclusively  to  lit- 
erature,— that  contain  advertisements,  news 
items  (personal  and  political),  brief  noUcea  of 
matters  of  special  public  concern,  and  refer- 
ence to  proceedings  of  legislative  and  other 
public  bodies.  So  it  is  with  this  JoumaL  Be- 
sides legal  it  contains  other  items  of  news,  not 
only  connected  with  the  bench  and  bar,  but 
others  of  a  general  interest  It  is  that  class  of 
journal  that  will  circulate  among  lawyers  and 
real  estate  and  other  business  men,  for  it  con- 
tains information  in  regard  to  sales  of  real  es- 
tate, whether  under  judicial  process  or  under 
powers.  Accordingly,  its  advertising  columns 
contain  notices  of  sales  under  trust  deeds  on 
execution,  judicial  sales  under  decrees  of  court, 
and  all  manner  of  notices  of  legal  transactions, 
as  well  as  a  limited  number  of  other  advertise- 
ments usually  found  in  a  newspaper  of  general 
circulation."  In  the  later  case  of  Bauton  v. 
Lauder,  eupra,  it  was  held  that  the  Chicago 
Daily  Law  Bulletin  was  a  newspaper  within 
the  meaning  of  the  statute,  the  purpose  of  the 
paper  being  similar  to  that  of  the  Chicago 
Legal  News. 

The  court  below  was  bound  by  the  return 
of  the  probate  court  as  to  the  character  of  the 
Wayne  County  Ijegal  News,  and  by  that  re- 
turn it  appears  that  such  paper  is  as  much  a 
newspaper  within  the  meaning  of  our  statute 
as  were  the  Chicago  Legal  News  and  the  St. 
Louis  Legal  Reconi  newspapers  within  the 
meaningof  the  statutes  of  Illinois  and  Mis- 
souri. We  think  the  return  of  the  probate 
court  shows  this  journal  to  be  a  newspaper 
within  the  meaning  of  our  statute.  It  has  a 
general  circulation,  and  contains  the  general 
news  of  the  day;  and  we  have  no  power  to  de* 
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Ferguson  t.  Smohomibii. 


TWI 


tennlne  ^hat  particalar  paper  shall  pablisb  f     We  find  no  error  In  ihe  record,  and  the  find' 
probate  notices.     That  question  is  left  by  stat- 1  ing  of  the  court  below  iciU  not  be  di9turb€cU 
«ite  to  the  probate  courL  |     The  other  Justices  concurred. 


WASHINGTON  SUPREME  COURT. 


Clark  FERGUSON,  Appt., 
City  of  SNOHOMISH,  Be$pt. 
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1*  The  incorporation  of  a  eity  00  laid 
ont  BM  to  include  a  dairy  Ikrm  not  laid 
out  into  lots  or  blocks*  and  occupied  only  by  the 
owuer  and  his  family,  does  not  yiolate  a  oonsti- 
tutlon  authorlzloff  the  Incorporation  of  cities 
and  towns  on  the  ground  that  those  can  extend 
only  to  cities  and  towns  ezlstlnir  and  cannot  In- 
clude any  territory  not  actually  covered  by  the 
city  or  town,  but  the  boundaries  of  such  corpo- 
rations may  include  some  territory  for  prospec- 
tive expansion. 

8.  The  taxation  of  a  dairy  fbrm  in- 
cluded within  city  limits  for  general 
municipal  purposes  is  not  an  uncon- 
stitutional tSrlrlng  of  private  property  with- 
out just  compensation,  at  least  where  the  con- 
stitution requires  that  taxes  shall  be  uniform  in 
respect  to  persons  and  property  within  the 
Jurisdiction  of  the  body  levylni;  the  same. 

(May  17, 180L) 

APPEAL  by  plaintiff  from  a  judgment  of 
ihe  Superior  Court  for  Snohomish  County 
in  favor  of  defendant  in  a  proceeding  brought 
Co  have  certain  proceedings  which  incorpo- 
rated plaintiff's  land  in  the  city  null  and  void, 
to  remove  a  cloud  by  reason  of  sale  of  bis  land 
for  city  taxes,  and  to  enjoin  further  assess- 
ment and  sale  of  such  land.    Ajflrmed. 

The  facts  are  stated  in  the  opmlon. 

Mr.  W.  R.  Andrews*  for  appellant: 

Corporations  for  municipal  purposes  shall 
not  be  created  by  special  laws;  but  the  lejris- 
lature,  by  general  laws,  shall  provide  for  the 
incorporation,  organization,  and  classification, 
in  proportion  to  population  of  cities  and  towns. 

Wash.  Const,  art.  11,  §  10. 

This  section  of  the  constitution  provides  for 
the  incorporation  only  of  cities  anci  towns,  and 
being  in  derogation  of  the  rights  of  those  who 
do  not  consent,  or  of  common  right,  it  should 
be  strictly  construed. 

People  V.  Bennett,  20  Hich.  461,  18  Am. 
Rep.  115;  Cooley,  Const.  Lim.  pp.  808,  804. 

A  town,  according  to  Littleton,  is  a  collec- 
tion of  houses,  which  hath,  or  in  times  past 
hath  had,  a  church  and  a  celebration  of  divine 
service,  sacrament,  and  burials. 

Co.  Litt.  1165. 

In  the  popular  sense  of  the  word  a  '*town" 
is  a  congregation  of  houses  so  near  to  one  an- 
other that  the  io habitants  may  fairly  be  said 
to  dwell  together. 

2  Rapalje  &  Lawrence,  Diet  g  2,  p.  1282; 


Worcester,  Diet.  p.  1626;  Chicaffo  dt  N,  W.  R 
Oo,  V.  Oconto,  60  Wis.  180,  86  Am.  Rep.  840. 

No  authority  is  given  to  incorporate  villages 
or  sparsely  populated  districts.  The  word 
"town"  is  not  synonymous  with  "village." 

Truax  ▼.  Pod,  46  Iowa,  266. 

In  the  absence  of  statutory  authority,  to  in- 
clude farm  lands  within  corporate  boundaries, 
no  such  right  exists,  or  ought  to  exist. 

Ve$tal  V.  Little  Rock,  11  L.  R.  A.  778,  64 
Ark.  821;  Bhumway  v.  Bennett,  20  Mich.  468; 

I  Dill.  Mud.  Corp.  ^  185,  and  note  1;  Borough 
of  LiUle  Meadows,  85  Pa.  836;  Borough  of 
Blooming  Valleif,  66  Pa.  66;  Morford  v.  Vnger^ 
8  Iowa,  82;  Covington  v.  Southgate,  16  B.  Moo. 
408;  Ewing  v.  8laU,  81  Tex.  172. 

Even  if  the  power  to  arbitrarily  include  such 
lands  within  corporate  limits  must  be  con- 
ceded, yet  the  power  to  tax  them  for  general 
corporate  purposes  must  be  denied,  because  it 
is  taking  private  property  without  Just  com- 
pensation. 

Wash.  Const,  art.  1,  §  16;  Mofford  v.  Vnger, 
and  Ootington  v.  Southgate,  supra, 

Mr,  L.  H.  Coon,  for  respondent: 

The  appellant  should  have  presented  the 
question  of  the  power  and  authority  of  the 
respondent  to  tax  his  lands  for  municipal  pur- 
poses, to  the  board  of  equalization,  by  demand- 
ing that  the  board  strike  from  the  assessment 
rous  said  lands.  The  city  council,  when  sitti og 
as  a  board  of  equalization,  has  power  to  cor- 
rect, modify,  or  strike  out  any  assessment 
made  by  the  assessor.  If  denied  the  relief 
sought,  remove  the  question  to  the  superior 
court  by  certiorari,  where  the  power  of  the 
corporation  to  impose  the  tax  could  be  in- 
quired into. 

1  Hill's  Wash.  Code,  646;  Milwaukee  Iron 
Oo,  V.  Bcfiuba,  20  Wis.  444,  0  Am.  Rep.  501; 
Denver  v.  Darrow,  13  Colo.  460;  Dill.  Mun. 
Corp.  §  926;  Miller  v.  Trustees  of  Twp,  School 
16  North  Itange  6  Bast,  88  111.  26;  Cooley, 
Taxn.  2d  ed.  758;  People  v.  Ogdensburgh,  48 
N.  Y.  800;  Le  Boy  v.  New  York,  20  Johns.  480, 

II  Am.  Dec.  280;  Mason  A  Tazeitell  Special 
Drainage  Diet,  Comrs,  v.  Oriffln,  184  111.  880; 
Bioing  v.  St,  Louis,  72  U.  S.  6  Wall.  418,  18 
L.  ed.  657. 

The  legal  existence,  or  the  illegality,  or  the 
irregularity  of  the  proceedings  whereby  the 
people  of  a  certain  territory  became  incor- 
porated cannot  be  collaterally  drawn  in  ques- 
tion at  the  suit  of  a  private  party.  The  ap- 
pellant has  mistaken  his  remedy. 

Dill.  Mun.  Corp.  §  48a;  Mendota  v.  Thomp- 
son, 20  111.  107;  Hamilton  v.  Carthage,  24  111. 
22;  Kettering  v.  Jacksonville,  50  111.  80;  Geneva 
V.  Oole,  61  111.  807;  Cooley,  Const.  Lim.  6th 
ed.  811. 


Nora.— For  a  discussion  with  oolleotion  of  au- 
tliorities  upon  the  queetloa  of  the  power  of  a 
municipal  corporation  to  include  affriculutural ' 
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land  within  its  boundaries,  see  Vestal  v.  Little 
Book  (Ark.)  11  L.  B.  A.  778,  and  note. 
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The  legal  existence  of  a  muDicipal  corpora- 
tion, or  an  acting:  de  facto  corporaiion,  cannot 
be  attacked  and  judicially  examined,  only  in 
a  direct  proceeding  by  quo  warranto,  or  an 
information  in  the  nature  of  a  quo  warranto. 

2  Hill's  Wash.  Code.  %  679;  Osborn  v.  People, 
108  ni.  224;  Lees  v.  Drainage  Oomn.  125  III. 
47;  Tmmbo  v.  People,  76  III.  661;  People  v. 
Hetcberry,  87  HI.  41. 

The  constitution  makes  it  obligatory  upon 
the  legislature  to  provide,  by  suitable  and 
proper  laws,  for  the  election,  in  the  several 
counties  of  this  state,  of  boards  of  county  com- 
missioners, prescribing  their  duties,  and  limit- 
ing their  term  of  ofSce.  In  obedience  to  this 
coDStitutional  requirement,  the  legislature  has 
passed  the  necessary  law  providing  for  the 
election,  in  each  county  in  the  state,  of  couoty 
commissioners,  prescribing  their  duties  and 
fixing  their  term  of  office. 

Wash.  Const,  art.  11.  §6;  1  Hill's  Wash. 
Code,  §§  265,  266,  270.  271,  273,  281,  494,  495. 

The  legislature  in  the  further  exercise  of  its 
constitutional  powers,  passed  the  Act  of  March 
27,  1890,  which  is  known  as  the  act  providing 
for  the  incorporation  and  classification  of 
municipal  corporations,  and  prescribing  the 
powers  of  such  corporations.  This  act,  among 
other  things,  provides  that  any  portion  of  a 
county,  containing  not  less  than  three  hundred 
inhabitants,  and  not  incorporated,  may  become 
incorporated  as  a  municipal  corporation. 

1  Hill's  Wash.  Code,  §  493;  Rolide  y.  Seavep, 
4  Wash.  91. 

When  there  is  no  constitutional  impediment, 
the  boundaries  of  a  municipal  corporation  ma^ 
be  so  chanired  as  to  include  contiguous  terri- 
tory; and  the  fact  that  land  thus  broueht  into 
a  corporation  will  be  subject  to  taxation  to 
discbarge  a  pre-existing  municipal  indebted- 
ness, or  that  it  is  brought  in  contrary  to  the 
wishes  of  the  owner,  affords  no  constitutional 
objections.  Agricultural  lands  which  have 
not  been  platted,  and  which  are  not  needed 
for  town  lots,  and  which  will  receive  no  direct 
benefit  from  the  municipal  government,  may 
thus  be  brought  into  a  corporation,  and  taxed 
for  municipal  purposes.  So,  a  statute  which 
provides  that  lands  outside  of  a  corporation 
may  be  brought  into  the  corporation  by  peti- 
tion to  the  county  commissioners,  and  by  a 
majority  vote  of  the  people,  is  not  unconstitu- 
tional, although  the  owner  of  such  lands  pro- 
test against  having  them  included  within  the 
corporation.  This  constitutes  no  impairment 
of  the  owner's  liberty,  neither  is  it  taking 
private  property  for  public  use. 

Potoere  v.  Wood  County  Comre,  8  Ohio  St. 
286;  Blanchard  v.  BrneU,  11  Ohio  St.  96;  Wash- 
bum  V.  Oshkoeh,  60  Wis.  468;  Taber  v.  Qraf- 
miller,  109  Ind.  206;  (hry  t.  PeHn,  88  Dl.  154, 
80  Am.  Rep.  648;  Turner  v.  Althaue,  6  Neb. 
64;  Kountze  ▼.  Omaha,  6  Dili  448;  Davis  v. 
Point  Pleaeani,  82  W.  Ya.  889;  Bast  Dallas  v. 
8taU,  78  Tex.  870;  3anta  Bosa  ▼.  Coulter,  58 
Cal.  687;  KOly  v.  FittOmrgh,  104  U.  8.  78,  26 
L.  ed:  668;  Keihf  t.  Pittsburgh,  86  Pa.  170,  27 
Am.  Rep.  788;  Williams  r,  Jyashville,  89  Teno. 
487;  8taU  v.  Baird,  79  Tex.  68;  Hurla  ▼.  Kan- 
sas City,  46  Kan.  788;  State  y.  Brown,  58  N. 
J.  L.  162;  Martin  y.  Dix,  62  Misa.  68,  24  Am. 
Rep.  661. 
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Legislative  action  in  the  matter  of  taxaHoi^ 
is  oonclusiye. 

Iforris  v.  Waco,  67  Tex.  685;  KeUy  t.  ««r 
burgh,  86  Pa,  170,  27  Am.  Rep,  788;  Hew£tt9^ 
App.  88  Pa.  65;  Cary  v.  Pekin,  88  III.  154,  «► 
Am.  Rep.  648;  OUwr  y.  Omaha,  8  Dill.  888; 
Cooley,  Taxn.  2d  ed.  158.  169. 

The  rule  adopted  by  the  courts  in  some  of 
the  states,  which  goes  to  the  extent  of  denying 
the  power  to  municipal  corporations  to  tax 
agricultural  lands  within  the  boundaries  for 
general  municipal  purposes,  and  in  such  cases 
affording  judicial  relief  is,  in  effect,  insar- 
moun table  and  the  decided  weight  of  authority 
is  against  this  rule.  In  effect  this  rule  changes, 
the  boundaries  of  municipal  oorporatfons, 
which  is  a  legislative  and  not  a  Judicial  met, 
and  courts  cannot  be  vested  with  such  power. 

It  would  work  an  injustice  to  other  tax- 
pavers  of  the  city;  taxation  must  be  equaL 

Wash.  Const,  art.  7.  §  9;  DcUy  y.  Morgan,  1 
L.  R.  A.  757,  69  Md.  460;  Galesburg  v.  Hawk- 
inson,  76  HI.  152;  Ducat  v.  Chicago,  48  111.  172» 
95  Am.  Dec.  529;  People  y.  Whyler,  41  Cal.  851; 
PeopU  y.  Eddy,  43  Cal.  881,  13  Am.  Rep.  143;. 
Santa  Bosa  y.  CoulUr,  58  CaL  637;  People  y. 
Townsend,  56  Cal.  638;  Norris  y.  Waeo,  67  Tex. 
635;  State  y.  Hannibal  d  St,  X  R  Of.  Hi  Uo. 
212:  Martin  y.  Dix,  52  Miss.  63,  24  Am.  Rep. 
661;  Dill.  Mun.  Corp.  4th  ed.  §  795;  Cooley,^ 
Const.  Lim.  6th  ed.  620;  Cooley,  Taxn.  dd  ed. 
169. 

In  the  absence  of  express  constitutional  lim- 
itation, legislative  power  over  the  boundaries^ 
of  corporations  is  unlimited. 

Dill.  Mun.  Corp.  4th  ed.  §  788;  1  Desty. 
Taxn.  81;  Cooley,  Const.  Lim.  5th  ed.  593; 
PeojOe  y.  Brooklyn,  4  N.  Y.  419,  66  Am.  Dec. 
266;  WiUiams  v.  NashviUe,  89  Tenn.  487;  State^ 
V.  Baird,  79  Tex.  63;  Hurla  y.  Kansas  City, 
46  Kan.  788;  StaU  v.  Brown,  58  N.  J.  L.  162; 
Mendenhall  y.  Burton,  42  Kan.  670;  Davis  t. 
Point  Pleasant,  32  W.  Va.  289;  Baldtoin  t. 
Hastings,  83  Mich.  689;  Daly  y.  Morgan,  1  L. 
R.  A.  767,  69  Md.  460;  Cary  y.  Pekin,  88  DL 
154,  30  Am.  Rep.  648;  Turner  y.  Althaju,  6- 
Neb.  54;  Kountze  v.  Omaha,  6  Dill.  448;  Mar- 
tin V.  Dix,  5*3  Miss.  58,  24  Am.  Rep.  661; 
Kelly  V.  Pittsburgh,  104  U.  8.  78,  26  L.  ed. 
658. 

The  people  may  organize  municipal  bodies 
and  put  them  into  operation  by  means  of  the 
ballot  box,  and  this  act,  being  political  in  ita 
nature,  should  not  be  questional  by  the  Judi- 
ciary, unless  power  has  been  delegated  to  the 
courts  which  authorizes  them  to  act  in  such 
cases,  and  they  should  only  interfere  when  it 
is  evident  that  a  plain  and  positive  law  has 
been  willfully  violated,  and  a  flagrant  wrong 
suffered.  No  law  has  been  yiolated  and  no- 
wrong  suffered  in  this  case. 

Cooley,  Const  Lim.  5th  ed.  747;  Galesburg 
y.  Hawkinson,  76  Dl.  162;  Dickey  r.  Reed,  78 
111.  261;  fMther  y.  Borden,  48  U.  8.  7  How.  U 
12  L.  ed.  681. 

Anders*  J.,  deliyered  the  opinion  of  the^ 
court: 

It  is  provided,  amons  other  things,  in  sec- 
tion 10,  article  11,  of  the  State  Constitution^ 
that  "corporations  for  municipal  piupoeea 
shall  not  be  created  by  special  Laws;  bat  th» 
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leidslatare,  by  ^eDeral  laws,  shall  provide  for 
the  inoorporatioD,  organization,  and  classifica- 
tion, in  proportion  to  popalalion,  of  cities  and 
towns,  which  laws  mav  be  altered,  amended, 
or  repealed.  Cities  ana  towns  heretofore  or- 
ganised or  incorporated  may  become  organized 
under  such  general  laws  whenever  a  majority 
>of  the  electors  voting  at  a  general  election  shall 
flo  determine,  and  shall  organize  in  conformity 
therewith."  By  virtue  of  the  authority  con- 
ferred by  this  section,  the  legislature  of  the 
ctate  passed  an  act,  approved  March  27, 1890, 
entitled,  "An  act  providing  for  the  organiza- 
tion, classification,  incorporation  and  govern- 
ment of  municipal  corporations,  and  declaring 
an  emergency."  Section  1  of  this  act  declares 
that  "any  portion  of  a  county  containing  not 
less  than  three  hundred  inhabitants,  and  not 
incorporated  aa  a  municipal  corporation,  may 
become  incorporated  unaer  the  provisions  of 
this  act,  and  when  so  incorporated  shall  have 
the  powers  conferred,  or  that  may  hereafter 
l)e  conferred,  by  law  upon  municipal  corpora- 
tions of  the  class  to  which  the  same  may  be- 
long." Some  time  in  the  year  1888,  the  inhab- 
itants of  the  village  of  Snohomish  attempted 
to  incorporate,  under  the  Act  of  February  2, 
1888,  but  as  that  act  was  declared  void  by  this 
<»urt  in  Territory  v.  Stewart,  1  Wash.  98,  8 
L.  R.  A.  106,  such  village  never  had  a  legal 
-corporate  existence.  On  May  19, 1890,  a  peti- 
tion, signed  by  the  reauisite  number  of  per- 
■flons  residing  within  tne  boundaries  therein 
prescribed,  was  presented  to  the  county  com- 
missioners of  Snohomish  county,  praying  for 
the  incorporation  of  a  city  of  the  third  class, 
under  tbe  provisions  of  said  Act  of  March  27, 
1890.  The  boundaries  of  the  proposed  city, 
as  described  in  tbe  petition,  included  the 
former  village  of  Snohomish,  and,  in  addition 
thereto,  some  240  acres  of  land  belonging  to 
appellant,  which  was  contiguous  to  said  vil- 
lage, but  only  forty  acres  of  which  was  in- 
cluded therein  under  the  attempted  incorpora- 
tion, by  virtue  of  said  Act  of  February  2, 1888. 
At  the  time  of  the  presentation  of  the  petition, 
these  lands  were  occupied  by  appellant  and 
his  family  only,  were  not  laid  out  into  town 
lots  or  blocks,  but  were  used  by  him  as  a  dairv 
farm  exclusively;  but  a  portion  of  appellant  s 
lands  abutted  on  the  block  of  land  upon  which 
was  situate  the  county  court-house,  and  on  the 
west  and  north  of  said  premises  were  several 
additions  to  the  town,  containing  altogether 
about  sixty  inhabitants.  Upon  the  hearing  of 
the  petition,  the  appellant  appeared  before  the 
<x>mmis8ioners,  and  objected  to  their  including 
his  lands  within  the  boundaries  of  the  proposed 
corporation,  but  offered  to  be  satisfied  if  they 
would  include  tbe  forty  acres  formerly  included 
in  the  original  village,  and  allow  the  balance 
to  remain  outside.  The  commissioners,  how- 
ever, did  not  see  fit  to  change  the  boundaries 
as  prayed  for;  and  an  election  was  ordered  and 
held,  the  votes  canvassed,  and  tbe  incorpora- 
tion was  thereupon  declared  com  plete.  No  legal 
proceeding,  however,  was  instituted  by  appel- 
lant to  correct  any  supposed  error  on  tbe  part 
of  the  board  of  commissioners,  or  to  prevent 
them  from  submitting  the  question  of  incor- 
Ix>ration  to  the  vote  of  the  people,  in  accord- 
ance with  tbe  provisions  of  the  statute.  But 
after  the  formation  of  the  corporation,  and 
S4  L.  R.  A. 


after  his  land  had  been  told  for  city  taxes, 
which  he  neglected  to  pay,  he  brought  this 
action  to  have  tbe  proceedings  of  tbe  county 
commissioners  by  which  his  land  was  included 
within  the  city  of  Snohomish  declared  null 
and  void,  to  remove  the  cloud  cast  upon  his 
title  to  said  land  by  said  tax  sale,  and  to  en- 
Join  said  city,  its  officers  and  agents,  from  fur- 
ther assessing,  or  attempting  to  assess,  or  sell- 
ing, or  attempting  to  sell,  his  said  lands  and 
premises,  or  any  part  thereof. 

The  first  contention  of  the  learned  counsel 
for  the  appellant  is  that  the  board  of  county 
commissioners  of  a  given  county  have  no  right, 
under  the  constitution  and  laws  of  this  state, 
to  include,  within  the  boundaries  of  a  munici- 
pal corporation,  lands  which  are  used  purely 
for  agricultural  purposes.  But  we  are  of  the 
opinion  that  the  appellant  is  not  in  a  situation 
to  question  the  validity  of  the  incorporation  of 
the  city  of  Snohomish,  for  the  reason  that  he 
has  brought  his  action  against  it  as  a  municipal 
corporation,  and  alleged  it  to  be  such  in  his 
complaint;  and,  even  if  he  had  not  done  so,  he 
could  not.  according  to  the  weight  of  author- 
ity, attack  the  corporate  existence  of  the  dty 
in  a  collateral  action  like  this.  1  Dill.  Mun. 
Corp.  4th  ed.  g  48a,  and  cases  cited;  Cooley, 
Const.  Lim.  5th  ed.  p.  811. 

But,  irrespective  of  tbe  foregoing  considera- 
tions, we  think  the  appellant's  contention  can- 
not be  sustained.  Ko  irregularities  In  the  pro- 
codings  whereby  the  respondent  city  claims  to 
have  become  incorporated  have  been  pointed 
oat,  and  only  the  right  to  establish  the  boun- 
daries thereof  so  as  to  include  the  lands  of  ap- 
pellant is  questioned.  It  is  not  denied  that,  in 
the  absence  of  constitutional  inhibition,  the 
legislature  might,  by  special  act,  have  incorpo- 
rated the  city  with  its  present  boundaries;  but 
it  is  insisted  on  behalf  of  the  appellant  that,  in- 
asmuch as  the  constitution  of  this  state  only 
authodzes  the  legislature  to  provide  for  the  in- 
corporation of  cities  and  towns,  nothing  but 
cities  and  towns  proper  can  legally  be  incorpo- 
rated; or  in  other  words,  no  territorv  not  act- 
ually covered  by  tbe  city  or  town  desiring  to 
become  incorporated  can  be  embraced  within  its 
limits.  Several  cases  are  cited  in  support  of 
counsel's  position,  all  of  which,  no  doubt,  were 
decided  in  accordance  with  the  local  statutes 
upon  tbe  subject  and  the  facts  before  the 
court.  Prominent  among  these  cases  is  that 
of  Ewing  v.  State,  81  Tex.  172,  in  which  the 
supreme  court  of  Texas  held  that  the  attempted 
incorporation  of  the  city  of  Oak  Cliff,  contain- 
ing about  2,000  inhabitants,  and  actually  cov- 
ering an  area  of  about  two  square  miles,  so  as 
to  include  within  its  new  boundaries  about  ten 
square  miles  of  rural  territory,  not  part  of  that 
city,  nor  of  any  other  city,  and  comprising 
farms,  pastures,  and  unoccupied  surveys  of 
land,  could  not  be  sustained,  under  a  statute 
providing  that  "when  a  city  or  town  may  con- 
tain one  thousand  inhabitants  or  over,  it  may 
incorporate  as  a  city  or  town  in  the  manner 
prescribed  by  chapter  11  of  this  title."  But 
the  same  court,  under  the  same  statute,  held  in 
StaU  V.  Baird,  79  Tex.  68,  that  the  incorpora- 
tion of  a  town  may  properly  include  tbe  terri- 
tory occupied  by  tbe  persons  attending  church, 
sending  to  the  schools,  and  residing  near  to 
others  making  up  the  proposed  town;  and  that 
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this  may  be  done  regardless  of  whether  the 
lands  be  laid  out  into  lots  or  blocks.  lo  the 
course,  of  the  oplnioo,  the  court  observed  that 
*'it  may  oot  always  be  practicable  to  iDCorfK)- 
rate  a  town  without  incUidini^  within  its  limits 
some  territory  devoted  to  purely  pastoral  or 
agricultural  pursuits.  Something  may  be  al- 
lowed for  prospective  ezpansioD.  Our  stat- 
ute concerning  the  incorporation  of  towns  and 
cities  is  broader  than  that  of  Texas,  upon  which 
those  decisions  were  based.  In  providing  a 
method  for  the  incorpoialion  of  cities,  and 
towns,  the  legislature  recognizing  the  impossi- 
bility of  fixing  by  a  general  law  the  exact 
boundaries  of  everv  municipality  that  might  be 
organized  thereunder,  left  that  important  ques- 
tion to  be  determined  by  the  county  commis- 
sioners and  the  people  within  the  limits  of  the 
proposed  incorporation;  and,  when  they  pro- 
vided that  any  portion  of  a  county  containing 
not  less  than  three  hundred  inhabitants  may 
become  Incorporated  they  did  not  intend  to 
confine  the  corporation  to  the  exact  limits  of 
any  pre-existine-  town  or  city,  but  did  intend 
to  allow  something  for  ''prospective  expan- 
sion." We  are  not  prepared  to  say  that  the 
statute  nnder  which  the  city  of  Snohomish  be- 
came incorporated  is  in  contravention  of  the 
constitution;  nor  are  we  prepared  to  hold  that 
the  appellant's  lands  were  not  legally  included 
within  the  citv  limits.  This  court  held  in  Be 
Campbell,  1  Wash.  287,  that  the  inhabiUntsof 
towns  which  had  attempted  to  incorporate  un- 
der the  void  Act  of  February  2,  1888,  may  in- 
corporate under  the  Act  of  March  27,  1890, 
with  a  larger  territory  than  that  included  in 
the  original  boundaries.  While  it  is  true  that 
a  town  or  city  cannot  exist  upon  entirely  va- 
cant and  unoccupied   lands,   we   think  it  is 


equally  true,  as  was  said  in  KeUf/  ▼.  PUi9' 
burgh,  104  U.  8.  78,  26  L.  ed.  659,  that  the 
question  of  "how  thickly  or  how  sparsely  a 
territory  within  a  city  must  be  settled  is  one  of 
the  matters  within  legislative  discretion." 

But  it  is  further  contended  by  the  appelLant 
that,  even  if  his  lands  were  properly  included 
within  the  corporate  limits  of  a  city,  they  are 
not  subject  to  taxation  for  general  municipal 
purposes,  because  such  taxation  would  be  a 
taking  of  private  property  without  just  cooi- 
pensation.  This  view  of  the  law,  alt  bough 
favored  by  the  courts  of  Iowa  and  Kentuckj 
{Marfin'd  v.  Unger^  8  Iowa,  82;  Ckmngton  t, 
SiiuUigaU,  15  fi.  Mon.  498),  is  contrary  to  the 
^^reat  weight  of  authority  in  this  countir.  In 
regard  to  municipal  taxation,  our  constitution 
provides  that  "such  taxes  shall  be  uniform  in 
respect  to  persons  and  property  within  the  ju- 
risdiction of  the  body  levying  the  same;**  and 
the  doctrine  contended  for  by  appellant  la  in 
direct  contravention  of  that  provision,  and 
must  therefore  be  rejected.  Coolev,  ConsL 
Lim.  6th  ed.  626;  Gooley,  Taxn.  2d  ed.  pp. 
158, 159;  2  Dill.  Mun.  Corp.  4th  ed.  §§  794^ 
795;  Powers  v.  Wood  County  Oomr$,  8  Ohio  St 
285;  manehard  v.  BiueU,  11  Ohio  St  96:  WaA- 
burn  V.  Oabkoth,  60  Wis.  456;  Gary  ▼.  Pdtin, 
88  111.  154,  80  Am.  Kep.  548;  Kountss  ▼. 
Omaha,  5  Dill.  448,  Fed.  Gas.  No.  7928;  Dati$ 
V.  Point  Pfeasant,  82  W.  Va.  289;  Santa  Bom 
T.  Coulter,  58  Gal.  537;  KeUy  v.  PitttburoK  85 
Pa.  170,  27  Am.  Rep.  788;  RUy  v.  PitteburgK 
104  U.  S.  78,  26  L.  ed.  658;  8taU  v.  Baird. 
rupra;  Hurla  v.  Kaneae  City,  46  Kan.  788^ 

The  Judgment  of  the  court  below  is  affirmA 

Diinb&r»  Ch,  J,,  and  Hoyt»  Scott*  and 
StileSf  //.,  concur. 
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All  lachoate  interest  M  tenant  by  the 
cnrtefly  is  destroyed  by  an  absolute  divorce, 
unless  it  is  preserved  by  statute. 

(June  1,1804.) 

BILL  to  compel  specific  performance  of  an 
agreement  to  purchase  certain  real  estate 
which  defendant  refused  to  do  because  he  al- 
leged that  the  title  was  defective.  Decree  for 
plaiutiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McOuinness  ft  Dolftn,  for  com- 
plainant: 

Upon  a  decree  dissolving  a  valid  marriage, 
equally  as  upon  a  sentence  of  nullity,  all  the 
hiisband's  claim  to  the  lands  of  his  wife  ceases; 


and  she  is  entitled  to  recover  immediate  pos> 
session  of  them. 

2  Bishop,  Mar.  &  Div.  5th  ed.  1878,  §  719, 
and  cases. 

Mr.  John  W.  Hofl^an,  for  respotadent: 

4  Kent,  Gom.  10th  ed.  p.  84,  note  a,  aayar 
''Whether  a  divorce  a  vinculo  will  destroy  cur- 
tesy depends  on  circumstances,  and  there  is 
some  variety  in  the  laws  of  the  several  estates. 
If  the  cause  for  divorce  be  for  causes  arisinr 
before  marriage,  the  ri^ht  to  curtesy,  as  well 
as  to  other  rights  growing  out  of  marria^  is 
gone  but  if  for  causes  subsequent  to  marriage, 
the  rule  is  not  absolutely  stable  and  uniform.** 

Gurtesy  initiate  in  Rhode  Island  is  an  assiim- 
able  estate.  It  was  so  at  common  law.  So 
that  whatever  may  be  said  in  favor  of  the 
wife's  right  of  dower  surviving  the  shock  of 
divorce  will  appi  v  with  ereater  force  to  the 
right  of  curtesy  of  the  husband. 

2  Scribner  on,  Dower,  2d  ed.  pp.  542-557, 
shows  that  while  in  England  the  divorce  for 
adultery  was  in  form  only  a  mensa  et  thoro,  yet 


Nora.— For  a  collection  of  authorities  as  to  the 
effect  of  divorce  upon  the  respective  liflrhts  of  hus- 
band and  wife  see  note  to  Adams  v.  Storey  (IlL)  11 
L.  R.  A.  790. 
24  Fi.  R.  A. 


For  the  effect  on  dower  of  a  divorce  in  a  foreigv 
state,  see  noU  to  Van  Gieaf  v.  Bums  (N.  YJ  16  L. 
R.A.64& 
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a  diTOFce  for  that  en  use  enabled  the  husband 
to  marry  again;  yet  by  5^  IB.  p.  548,  a  divorce 
a  mevM  et  <A«;y>  for  adultery  by  the  wife  did  not 
bar  dower.  And  it  ^hows  ^  18,  p.  547,  that 
'When  divorces  were  granted  by  act  of  parlia 
ment,  it  was  the  custom  to  add  a  clause  ex- 
pressly barring  the  dower  of  ihe  wife. 

It  was  established  in  New  York  by  the  case 
Wait  ▼.  Wait,  4  N.  Y,  95,  that  where  a 
diyorce  was  granted  for  a  cause  acciuinf;  sub- 
sequent to  marriage,  dower  was  not  affected 
by  the  divorce. 

Our  Married  Woman's  Properly  Act  (Pub. 
St«t.  chap.  166,  §  14),  saves  the  husband's 
right  by  the  curtesy. 

Tilling^hast, «/.,  delivered  the  opinion  of 
the  court: 

This  is  a  bill  for  the  specific  performance 
of  an  agreement  to  purchase  a  lot  of  land  in 
the  citv  of  Providence.  It  is  resisted  on  the 
ground  of  an  alleged  imperfection  in  the  title 
to  said  land.  The  bill  shows  that  the  com- 
plainant purchased  the  land  in  1878  (she  then 
being  the  wife  of  William  H.  Burgess),  and 
has  owned  it  ever  since :  that  at  the  October 
t-erm.  1890,  of  this  court,  the  said  William 
H.  Burgess  was  granted  a  divorce  from  the 
complainant  on  the  ground  of  extreme  cruelty 
and  desertion ;  and  that  the  respondent  refuses 
to  carry  out  and  perform  his  agreement  to 
purchase  said  land  because  the  complainant 
being  a  married  woman,  as  aforesaid,  at  the 
time  when  she  purchased  said  land,  and  bav- 
in sr  had  children  of  said  marrinfe,  the  said 
William  H.  Burgess,  being  still  alive,  is 
entitled,  under  th~e  statutes  of  this  state,  to 
an  estate  for  life  in  said  land. 

The  only  question  raised  by  the  bill  and 
answer  may  be  stated  thus,  viz.  :  Has  a 
husband  who  obtained  a  divorce  from  his 
wife  in  this  state  in  1890,  on  the  irround  of 
extreme  cruelty,  any  interest,  as  tenant  by 
the  curtesy,  in  the  real  estate  owned  by  his 
wife  at  the  time  of  the  j^rantin^  of  the  dl- 
Torce;  she  having  purchased  said  estate  in 
1878,  and  having  had  children  by  him,  born 
alive,  during  the  subsistence  of  the  marriage? 
We  think  this  question  must  be  answered  in 
the  negative.  At  the  common  law,  the  hus- 
band, upon  the  birth  of  living  issue  of  the 
marriage,  becomes  tenant  by  the  curtesy  in- 
itiate of  all  the  real  estate  of  his  wife,  but 
can  only  become  tenant  by  the  curtesy  con- 
summate by  her  death.  Vay  v.  Codiran,  24 
Miss.  261 ;  4  Am.  &  Eng.  £ncyclop.  Law,  p. 
958.  In  short,  in  order  to  constitute  tenancy 
by  the  curtesy  consummate,  three  things  must 
take  place  while  the  marriage  continues, 
viz.,  seisin  of  the  wife,  issue  bom  alive  ca- 
pable of  inheriting,  and  death  of  the  wife. 
1  Bishop,  Mar.  &  Div.  §  479;  Wlieeler 
V  notchki8$,  10  Conn.  280;  1  Washb.  Real 
Prop.  5th  ed.  pp.  172,  173 ;  Schouler,  Dom. 
Hel.  dd  ed.  §  202.  See  also  Be  Voting  Latos, 
12  R.  I.  589. 

In  the  case  at  bar  the  divorce  put  an  end 
to  the  marital  relations,  by  absolutely  dis- 
solving the  bond  of  matrimony,  and.  thus 
rendering  it  impossible  for  the  husband's 
right  as  tenant  by  the  curtesy  to  ever  become 
consummate.  2  Bishop,  Mar.  &  Div.  5th  ed. 
g  712,  and  cases  cited  ;  Oould  v.  Orato,  57  Mo. 
?4L.B  A. 


204.  In  other  words,  the  divorce  cut  off  and 
destroyed  the  husband's  right  as  tenant  by  the 
curtesy,  unless  the  right  is  preserved  to  kim 
by  statute.  Barrett  v.  Failing,  111  U.  8. 
524,  28  L.  ed.  505,  and  cases  cited. 

The  respondent's  counsel  contends  that  it 
is  thus  preserved,  under  the  provisions  of  R. 
I.  Pub.  8tat.,  chap.  167,  ^  5.  Suid  section 
provides  as  follows :  **  Whenever  the  divorce 
shall  be  occasioned  by  adultery  or  other  of 
the  causes  aforesaid,  clone  or  committed  on 
the  part  of  the  wife,  the  husband  shall  hold 
the  personal  estate  not  secured  to  her  by  law, 
forever,  and  her  real  estate  not  secured  to  her 
by  law  during  his  natural  life,  in  case  they 
have  had  issue  born  alive  of  her  body  durinr 
the  marriage,  otherwise  during  her  natural 
life  only,  if  he  shall  survive  her."  This 
statute,  in  substance,  appears  as  early  as  the 
Revision  of  1798,  which  was  long  before  any 
act  had  been  passed  regulating  the  property 
ritrhts  of  married  wom^.  It  appears  in  the 
Kevision  of  1822,  on  page  869,  in  the  follow- 
ing  language,'  viz.  :  ^Sec.  5.  And  be  it 
further  enacted,  that  when  a  divorce  shall  be 
had  for  the  causes  of  afl3nity,  consanguinity, 
impotencv,  idiocy  or  lunacy  of  either  of  the 
parties,  the  wife  shall  have  reston^d  to  her 
all  her  lands,  tenements,  and  hereditaments, 
and  a  judgment  may  be  passed  for  a  restora- 
tion to  her  of  all  or  such  part  of  the  personal 
estate  specifically,  or  the  value  thereof,  which 
hath  come  to  the  husband's  hands,  by  virtue 
of  the  marriage,  as  the  justices  of  the  supreme 
judicial  court,  from  all  the  circumstances  of 
the  case,  shall  deem  equitable,  and  they  may 
make  use  of  sucJi  process  to  carry  their  judg- 
ments into  effect,  as  shall  be  necessary ;  and 
when  the  divorce  shall  be  occasioned  by 
adultery,  or  other  of  the  causes  aforesaia, 
done  or  committed  on  the  part  of  the  wife, 
the  husband  shall  hold  the  personal  estate 
forever,  and  her  real  estate  during  his  natural 
life,  in  case  they  have  had  issue  born  alive 
of  her  body  during  the  marriage,  otherwise 
during  her  naturaflife  only,  if  he  shall  sur- 
vive her:  provided  nevertheless,  that  the 
court  may  allow  her,  for  her  subsistence,  so 
much  of  such  personal  or  real  estate  as  they 
sliall  judge  necessary."  This  statute,  with- 
out any  material  modification,  appears  in  the 
Revision  of  1844,  in  which  revision  also  ap- 
pears the  first  act  concerning  the  property  of 
married  women.  In  the  Revision  of  1857  the 
statute  last  above  quoted  was  modified  so  as 
to  permit  the  husband,  when  the  divorce  was 
obtained  for  any  of  the  causes  mentioned, 
done  or  committed  on  the  part  of  the  wife,  to 
hold  the  personal  estate,  "not  secured  to  her 
by  law,"  forever,  and  her  real  estate,  "not 
secured  to  her  by  law,"  during  his  natural 
life,  in  case  they  had  issue  born  alive  of  her 
body  during  the  marriage ;  otherwise,  during^ 
her  natural  life  only,  if  he  should  survive 
her.  Under  the  provisions  of  chapter  136  of 
said  last-named  revision,  the  real  estate, 
chattels  real,  and  personal  estate,  which  wer» 
the  property  of  any  woman  before  marriage, 
or  which  became  hers  after  marriage,  or  which 
was  acquired  by  her  own  industry,  were  sa 
far  secured  to  her  sole  and  separate  use  that 
the  same  was  not  attachable,  or  in  any  way 
liable  to  be  taken,  for  the  debts  of  the  hus^ 


600 


Indiana  Supkehb  Coukt. 


May. 


bund,  etther  before  or  after  his  death,  and, 
upon  bi8  death  in  the  lifetime  of  the  wife, 
Tenia ined  her  sole  and  separate  property.  In 
the  Revision  of  1872,  while  the  provision  re- 
lating to  the  effect  of  a  divorce,  on  the  prop- 
erty of  the  wife,  obtained  by  the  husband,  re- 
mains precisely  the  same  as  in  said  Revision 
'Of  1857,  yet  the  property  riglits  of  married 
women  were  very  materially  changed,  in  that 
her  property  above  specified  was  absolutely 
vecured  to  her  sole  and  separate  use.  The 
Revision  of  1882  contains  the  same  provis- 
ions, respectively,  concerning  the  effect  of  a 
divorce  on  the  wife*8  property,  and  of  her 
absolute  rlarht  to  said  property.  Construing 
tsaid  provisions  relating  to  the  effect  of  a  di- 
vorce on  the  separate  property  of  the  wife, 
with  those  absolutely  securing  said  property 
to  lier,  as  we  are  bound  to  do,  it  will  be  seen 


that  the  former  has  been  so  far  modified  bj 
the  latter  as  to  be  practically  nullified  that  m 
to  say,  as  the  real  estate  of  a  married  woman 
is  now  absolutely  secured  to  her  sole  and  sep- 
arate use  subject  only  to  the  husband's  right 
as  tenant  by  the  curtesy  (R.  I.  Pub.  Stat. 
chap.  166,  ^  14),  and  as  the  divorce  cats  off 
this  right  also,  as  we  have  already  seen,  there 
is  no  real  estate  left  which  is  not  secured  to 
the  wife  by  law,  and  hence  nothing  upon 
which  the  statute  can  operate.  See  last  part 
of  note  on  page  822,  of  1  Washburn  on  Real 
Property. 

We  are  therefore  of  the  opinion  that  said 
William  H.  Burgess  has  no  interest  whatso- 
ever in  the  land  in  question,  and  hence  that 
the  complainant  is  Mtitled  to  ths  nUtf  prt^^ 
far. 


INDLVNA  SUPREME  COURT. 


Mary  E.  HORN,  Appt., 

e. 

Charles  O.  BENNETT  et  al. 


(.. 


.Id<].. 


.) 


1*  A  mortg^afl^  Beeariii^  seTeral  notes 
maturing^  at  different  periods  is  pro  taoto 
a  security  for  each  in  the  order  of  its  maturity. 


8.  The  ftkct  that  all  the  notes  eeearedbr 
a  mortgage  are  made  dne  hy  defitnlt 

does  not  change  the  rule  of  their  priority  aooord- 
inff  to  their  respective  datoe  of  maturity,  as  stated 
in  the  notes  themselves. 

On  rehearinff, 

8.   Growing  blank  indorsemente  after 
alle^^in^  indorsements  to  plaintiff  will 


KoncE.— Priority  of  notes  fdUing  due  at  different 
times  secured  by  the  same  mortgaoc. 

Pro  rata  rule. 

There  is  a  great  deal  of  conflict  in  the  decisions  as 
to  whether  or  not  the  maturity  of  a  note  which  is 
one  of  several  secured  by  a  mortsrafre  controls  as  to 
Its  priority,  or  whether  such  priority  shall  he  con- 
trolled  by  the  date  of  the  assiflrnmeDt  or  whether 
the  proceeds  of  the  sale  of  the  property  shall  be  di- 
vided pro  rata  between  the  holders  of  the  several 
notes  without  resrard  to  the  maturity  of  the  note  or 
to  the  date  of  the  asslKument.  The  line  of  decision 
havinfr  been  adopted  in  several  states,  it  has  been 
maintained  by  them  and  it  would  be  Impossible  to 
reconcile  them.  Many  states  hold  that  the  pro  rata 
rule  of  distribution  should  govern,  as.  Smith  y. 
Stevens,  49  Conn.  181:  Lewis  v.  De  Forest,  20  Ck>Dn. 
i27:  Phelan  v.  Olney,  6  Cal.  480;  Grattan  v.  WifiTfrins, 
23  Cal.  16;  Fenzel  v.  Rrookmire,  61  Ark.  105;  M*Clan- 
ehan  v.  Chambers,  1  T.  B.  Mon.  43;  Adams  v.  Lear, 
<8La.  Ann.  144;  Johnson  v.  Candage,  81  Me.  28;  Moore 
V.  Ware,  38  Me.  486;  Hoi  way  v.  Oilman,  81  Me.  185: 
Lane  v.  Davis,  14  Allen,  22!6;  Eastman  v.  Foster,  8 
Met.  19:  Hall  v.  McCormick,  81  Minn.  280;  Wilson  v. 
Elffenbrodt,  80  Minn.  4;  Dixon  v.  Clayville,  44  Md. 
673;  Jennings  v.  Moore,  88  Mich.  281;  Cooper  v. 
TJImann,  Walk.  Ch.  251;  Wilcox  v.  Allen,  86  Mich.  160; 
McCurdy  v.  Clark,  27  Mich.  445;  Eoglisb  v.  Carney, 
S5  Mich.  178. 

The  rule  in  Micliieran  has  been  changed  by  stat- 
ute. See  Edgar  v.  Beck,  infra;  Parker  v.  Mercer,  6 
How.  (Miss.)  820,  88  Am.  Dec.  438;  Cage  v.  Der,  5 
Smedes  &  M.  410.  48  Am.  Dec.  521;  Terry  v.  Woods,  6 
fimedes  k  BL  138,  46  Am.  Dec.  274;  Henderson  y. 
Herrod,  10  8medes  ft  M.  681;  Pugh  v.  Holt,  27  Miss. 
461;  Jefferson ville  College  Trustees  v.  Prentiss,  29 
Miss.  46;  Goar  v.  McCanless,  60  Mies.  244;  Furbnsh  v. 
Ooodwin,  26  N.  H.  426;  Johnson  v.  Brown,  31  N.  H. 
405;  Bridenbecker  v.  Lowell,  32  Barb.  9:  Pattlson  v. 
Hull,  9  Cow.  762;  Orleans  County  Nat.  Bank  v. 
Moore.  48  Hun,  70,  affirmed, 8  L.  R.  A.  802, 112  N.  Y. 
^48;  i{« Preston.  64  Hun,  10;  Donley  v.  Hays,  17  Serg. 
tl  L.  R.  A. 


ft  R.  400;  Perry*s  App.  22  Pa.  43,  60  Am.  Dea  6ac 
Mohl6r*s  App. 6  Pa.  418.  47  Am.  Deo.  418;  Bancockls 
App.  84  Pa.  155;  McLean's  App.  103  Pa.  265;  Bets  v. 
Heebner,  1  Penr.  ft  W.  280;  Patrick's  App.  106  Pa. 
866;  Waterman  v.  Hunt,  2  R.  I.  298;  Lynch  v.  Han. 
cock,  14  S.  a  66;  Ellis  v.  Rosooe,  4  Baxt.  418;  Bwing 
V.  Aithur,  1  Humph.  537;  Gor<)on  v.  Hazaard,  831 S. 
G.  851;  Andrews  v.  Hobi?ood,  1  Lea,  693;  Ctartatlan  y. 
Clark,  10  Lea,  680;  Smith  v.  Cunningham,  8  Tann. 
Ch.  565;  Shields  v.  Dyer,  86  Tenn.  41:  Ellis  ▼.  Blngto- 
tary.  45  Tex.  27;  Delespine  v.  Campbell,  G8  Tex.  4; 
Tinsley  v.  Boy  kin,  46  Tex.  502:  Paris  Exchange  Bank 
V.  Beard,  49  Tex.  868;  Robertson  v.  Ouerln,  50  Tex. 
817;  Blair  v.  White,  61  Yt.  UO;  Miller  v.  Rutland  ft 
W.  R.  Co.  40  Vt,  399,  94  Am.  Dec  414. 

In  Todd  v.  Cremer,  46  Neb.  430,  it  Is  held  that  an 
assignment  of  different  notes  to  different  parties 
is  an  assignment  pro  tanto  of  the  mortgage  secufw 
ing  them  and  the  several  holders  are  entitled  to 
share  pro  rata  in  the  proceeds.  This  term  of  an  as- 
signment pro  tanto  would  seem  to  imply  thatao 
assignment  transfers  to  the  holder  thereof  so  much 
of  the  mortgage  and  is  bssed  upon  the  statement  ta 
Studebaker  Bros.  Mfg.  Go.  v.  MoCangur,  90  Neb. 
601,  where  it  states  that  In  those  states  where  a 
mortgage  is  a  mere  lien,  an  assignment  of  one  of 
the  notes  is  an  assignment  pro  tanto;  but  it  was 
held  in  the  Studebaker  Case  that  all  the  notes  share 
pro  rata.  The  same  expression  is  copied  from  the 
Studebaker  Case  and  used  in  Harmon  v.  Barhydt, 
20  Neb.  625.  The  same  expression  in  regard  to  an 
assignment  pro  tanto  is  used  in  Burnett  v.  Hoffman 
(Neb.)  May  15, 1894.  which  holds  that  a  suit  by  the 
bolder  of  one  Installment  note  cannot  prejudice  the 
rights  of  others. 

In  the  absence  of  express  stipulation,  there  Is  no 
priority  between  the  assignees  of  mortgage  notes, 
and  all  are  entitled  to  share  in  the  proceeds  pro 
rata  without  regard  to  the  maturity.  First  Nat. 
Bank  of  Aberdeen  v.  Andrews,  7  Wash.  261. 

But  in  Miller  v.  Washington  Sav.  Bank,  6  Wash. 
200,  it  was  held  that  the  holder  of  the  note  ftrst  as- 
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notooostitate  a  failure  of  proof  to  stifltaln  a  ilnd- 
toff  In  plalntUTs  f  ayor  where  the  execution  of  the 
tndonements  was  notdenledtfo  as  to  require  them 
to  bo  pat  In  evidence. 

(May£8,lS08w) 

APPEAL  by  defendant  Mary  £.  Horn,  from 
a  jadffoient  of  the  Circuit  Court  for  Fulton 
*Ck)UDty  and  from  an  order  denying  her  motion 
for  a  new  trial  in  a  proceeding  to  foreclose  a 
mortgage  which  secured  notes  held  by  plaintiff 
and  by  the  appealing  defendant,  which  judg- 
ment provided  that  from  the  proceeds  of  tlie 
foreclosure  the  notes  held  by  the  plaintiff 
ahould  be  first  paid.    Afflrmed. 

The  facts  are  stated  in  the  opinions. 
Mr.  Immimh  Conner  for  appellant 
Mr  J*  W.  Riekel  for  appellees. 

Olds.  Ch.  •/.,  delivered  the  opinion  of  the 
-court: 

This  is  a  suit  for  the  foreclosure  of  a  mort- 
nge,  instituted  by  the  appellee  Charles  O. 
Bennett  against  the  appellant,  Mary  E.  Horn, 
and  Enock  Myers  and  his  wife,  Mahila,  and 
William  W.  McMahan  and  his  wife,  Julia 
F.,  to  foreclose  a  mortgage  on  lands  therein 
described,  and  situate  in  the  county  of  Ful- 
ton, in  the  state  of  Indiana,  to  secure  the 
payment  of  a  series  of  seven  notes,  each  dated 
December  2,  1889,  the  first  one  of  which 
notes,  by  its  terms,  became  due  on  or  before 
December  2,  1890,  and  each  of  the  others,  by 


siirned  had  the  priority.  In  First  Nat.  Bank  of 
Aberdeen  v.  Andrews,  supnL,  the  court  says  that 
no  general  rule  was  attempted  to  be  announced 
but  that  this  decision  was  upon  the  particular  cir- 
cumstances of  the  case. 

It  was  srated  in  Pennybaker  v.  TpmUoson,!  Tenn. 
Ch.  lU;  Be  SewaU's  Petition  v.  Bralnerd,  88  Vt. 
■364;  West  Branch  Bank  v.  Chester.  U  Pa.  290.  61 
Am.  Dec  M7,— that  the  creditors  share  in  the  funds 
pro  rata  without  regard  to  the  maturity  of  the 
note  held  by  them  secured  by  the  same  mortgage, 
but  thjs  was  not  the  question  involved. 

Where  several  notes  are  secured  by  the  same 
mortgase  and  aasifrued  to  different  persons,  each 
one  will  acquire  an  equitable  interest  in  the  mort* 
gaire;  but  the  intere^  of  any  one  may  be  lost 
where  an  innocent  person  has  been  misled  by  im- 
proper representatioos,  or  by  the  silence  of  the 
holder  of  such  mortgage,  when  it*was  his  duty  to 
-speak.    Anderson  v.  Baumgartner,  27  Mo.  80. 

It  was  held  in  Swarts  v.  Lelst,  18  Ohio  8t.  410, 
**that  if  several  promissory  notes  are  jointly  se- 
cured by  mortgage,  the  assignee  of  one  of  these 
notes  so  secured  becomes  equitably  entitled  to  a 
pro  rata  participation  in  the  benefit  of  the  secur- 
ity." But  in  that  case  there  was  no  question  as  to 
priority  of  right  as  between  DOtes  differing  in 
date  of  maturity.  A  note  was  given  to  the  mort- 
gagee, who  assigned  it,  and  then  canceled  the 
mortgage.  The  property  having  been  sold  the 
point  was.  Could  the  note  be  enforced  against  an 
Innocent  purchaser  of  the  land  ?  But  see  Bank 
of  (Jnlced  States  v.  Covert,  and  Kyle  v.  Thompson, 
infra. 

Pro  rata  a»  to  notes  made  to  different  portfes. 
And  it  is  generally  held  that,  where  two  mort- 
.gage  notes  are  executed  at  the  same  time  matur- 
ing at  different  times  and  given  to  different  parties, 
ihey  are  entitled  to  share  pro  rata  in  the  proceeds. 
CoUered  v.  Uuaon,  84  N.  J.  Eq.  38;  Thayer  v.  Camp- 
bell,  9  Mo.  277;  Burnett  v.  Pratt  22  Pick.  560; 
34  T^R  A. 


its  terms,  on  or  before  the  2d  day  of  Decem- 
ber thereafter,  annually,  until  all  should 
mature.  The  mortgage  securing  the  notes 
contained  the  following  stipulation  :  ''It  is 
agreed  and  understood  oy  the  parties  hereto, 
upon  the  failure  to  pay  an^  one  of  said  notes 
at  maturity,  then  all  of  said  notes  shall  be- 
come due  and  payable,  and  this  mortgage 
may  be  foreclosed. "  Each  of  said  notes  had 
been  assigned,  before  this  action  was  com- 
menced, by  indorsement  on  the  back  tliere- 
of,— the  first  five  to  the  appellee  Bennett, 
and  the  last  two  to  this  appellant,  who  was 
made  a  defendant  in  the  complaint  of  said 
appellee  Bennett  to  foreclose  the  mortgage, 
and  she  filed  her  cross  complaint  to  foreclose 
said  mortgage  as  to  the  two  notes  which  she 
owned.  Issues  were  Joined,  and  trial  had, 
and  a  decree  of  foreclosure  entered,  giving 
to  the  appellee  Bennett  priority  as  to  the 
notes  held  by  him,  and  that  the  proceeds 
arising  from  the  sale  be  first  applied  to  the 
payment  of  the  sum  found  due  on  the  notes 
owned  by  said  Bennett,  and  the  surplus,  if 
any,  to  be  applied  on  payment  of  the  sum 
found  due  on  the  notes  owned  by  the  ap- 
pellant. 

Appellant  moved  the  court  to  modify  the 
judgment  and  decree  so  as  to  place  the  sums 
due  on  each  on  an  eouality,  and  allow  her 
to  share  pro  rata  in  the  fund  derived  from 
the  sale,  which  motion  was  by  the  court 
overruled,  and  exceptions  reserved,  and  this 


Chapltn  V.  Sullivan,  128  Ind.  50:  Shaw  v.  Newsom,  78 
Ind.  886:  MofBtt  v.  Bi>che,  76  Ind.  75;  Oatn  v.  Hanna, 
63  Ind.  4D9;  Goodall  v.  Mopley.  46  Ind.  855;  Russell 
V.  Carr,  88  Ga.  i60. 

A  note  secured  by  mortgage  indorsed  to  A  and 
B.  entitles  each  to  one  half  the  note  and  its  pro- 
ceeds, as  well  as  the  security,  and  neither  can 
transfer  any  other  or  greater  interest.  Herring  v. 
Woodhull,  20  HI.  (B,  81  Am.  Dea  2B6. 

Priority  at  reguiaiid  hy  maturtty. 

Many  cases  hold  that  the  priority  of  notes  s^ 
cured  by  the  same  mortgage  m  the  hands  of  dif- 
ferent holders  is  controUed  according  to  the  date 
of  their  matunty  without  regard  to  the  date  of  the 
assignment,  sustaining  the  rule  announced  in  the 
main  case,-  Horn  v.  Bsnkbit.  Walker  v.  Schrei- 
ber,  47  Iowa,  6S0:  Sangster  v.  Love,  11  Iowa,  660; 
Orapengether  v.  B^Jervary,  0  Iowa  168.  74  Am. 
Dec.  886;  Rankin  v.  Major,  0  Iowa,  287;  Gerber  y. 
Sharp.  72  Ind.  668;  Doss  v.  Ditmars.  70  lod.  451;  Peo- 
ple's 8av.  Bank  of  Bvaneville  v.  Finney,  68  Ind.  400; 
Minor  V.  Hill.  58  Ind.  180,  26  Am.  Rep.  71;  Grouse  v. 
Holman,  10  Ind.  80;  Murdock  t.  Ford,  17  Ind.  68; 
Hough  V.  Osborne,  7  Ind.  140;  Harris  v.  HarUin,  14 
Ind.  480;  State  Bank  v.  Tweedv,  8  Blackf.  447, 4A 
Am.  Dec  486;  Humphreys  v.  Morton,  100  IJL  660; 
Koester  v.  Burke.  81  111.  486;  Herrington  v.  McOol- 
lum.  78  lU.  476;  McCuUum  v.  Herrington.  60  111.  802; 
Flower  v.  Blwood,  66  111.  488;  Fink  v.  McReynolds, 
88  IlL  481;  Smith  v.  Smith,  82  III.  108;  Vansant  v. 
AUmon,  28  111.  30;  Wilson  v.  Hay  ward.  6  Fla.  171; 
Winters  v.  Franklin  Bank  of  Cincinnati,  83  Ohio 
St.  2S0:  Aultman- Taylor  Co.  v.  McOeorge,  81  Kan. 
880;  Huflfard  v.  Gottberg,  64  Mo.  271;  Bank  of 
United  States  v.  Covert.  18  Ohio.  240.  See  Swarts  v. 
Lcist,  13  Ohio  St.  410;  Wood  v.  Trask,  7  Wis.  666. 
76  Am.  Deo.  280;  Ryle  v.  Thompson,  11  Ohio  St. 
616;  Hinds  v.  Mooers,  11  Iowa,  ZIU  Reeder  v.  Carey. 
IS  Iowa.  274;  Massle  v.  Sharpe,  Id.  642;  Isett  v. 
Lucas,  17  Iowa,  608,  85  Am.  Dec.  572;  Stauey  v. 
Beatty  4  Ind.  134. 
nl 
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rullnii;  Is  assigned  as  error.  The  same  ques- 
tion is  presented  by  a  motion  for  new  trial, 
the  court  finding  as  a  fact  that  appellee  Ben- 
nett hud  a  prior  Hen  for  the  sum  found  due 
him  on  the  jQrst  live  notes,  and  the  appellant 
had  a  subsequent  or  junior  lien  for  the  sum 
found  due  her  on  the  two  notes  owned  by 
her,  being  the  sixth  and  seventh  notes,  and 
the  notes  last  due  in  the  series  of  seven. 
Tliat  under  the  stipulation  in  the  mortgace 
.  all  the  notes  matured  and  became  due  on  the 
failure  of  the  payor  to  pay  the  note  due  first, 
and  that  this  was  a  failure  to  pay  the  note 
first  due  before  the  commencement  of  the 
suit,  making  all  of  the  not«s  due  before  suit 
"was  commenced,  is  not  doubted  or  questioned 
by  either  the  appellant  or  appellees.  That 
the  notes  did  all  mature  upon  failure  to  pay 
the  first  has  been  settled  by  this  court. 
Moore  v.  Sargent,  112  Ind.  4K4.  It  is  also 
the  settled  law  of  this  state  that  when  a  ser- 
ies of  notes  falling  due  at  various  dates  are 
secured  by  mortgage,  without  any  condition 
in  tlie  mortgage  such  as  is  in  the  one  in  the 
suit  at  bar,  whereby  they  mature  earlier  than 
the  date  fixed  in  the  note  on  failure  to  pay 
any  one  when  it  matures,  in  case  of  an  as- 
signment of  the  notes  to  various  persons  they 
will  be  treated  as  several  mortgages,  and  the 

Eersons  holding  the  notes  matu'ring  first  will 
ave  a  prior  lien  to  those  holding  the  notes 
maturing  subsequently  thereto.  This  has 
been  the  rule  in  this  state  since  the  decision 


in  the  case  of  BtnU  Bank  v.  Tioeedy,  8  BlacU. 
447,  46  Am.  Dec.  486,  and  has  been  unifonnlj 
so  held  whenever  the  question  has  been  pre- 
sented.  Dou  v.  IHtmar$,  70  Ind.  451 ;  Gtr- 
her  y.  Sharp,  72  Ind.  658,  and  authorities 
cited  in  this  opinion.  Many  other  authori- 
ties might  be  cited.  In  this  case  it  is  con- 
tended by  counsel  for  the  appellant  that  the 
notes  must  be  treated  as  all  maturing  at  tiie 
same  time,  and  that  assignment  tninsferred 
but  a  pro  rata  interest  in  the  mortgage  se- 
curity, and  that  this  question  is  an  open  and 
new  one  in  this  state,  never  having  been 
passed  upon  by  this  court,  while,  on  the 
other  hand,  counsel  for  appellees  contend 
that  the  condition  In  t^e  mortirage,  upon 
which  all  of  the  notes  should  mature  on  fail- 
ure to  pay  the  note  first  due,  in  no  way 
changed  the  rights  of  the  parties:  that  thej 
are  the  same  as  if  they  matured  in  the  order 
and  at  the  time  named  In  the  note ;  and  that 
the  decisions  in  PeopWB  Sav.  Bank  of  Bwuu- 
ville  ▼.  Finney,  68  Ind.  460,  and  Don  ▼. 
Ditmar$,  70  Ind.  461,  are  decisive  of  the 
question  in  appellees'  favor.  In  the  latter 
case  there  was  a  condition  in  the  mortgage 
similar  to  the  one  in  this  case,  but  it  was> 
not  considered  or  discussed,  or  treated  as 
having  any  bearing  upon  the  case;  and  in 
the  case  of  People's  Sav.  Bankof  BranaviUs  ▼. 
Finney,  supra,  the  assignee  of  the  first  note 
extended  the  time  of  payment  until  after  the 
subsequent  notes  matured,  and  the  holders 


It  was  said  In  Aodorson  v.  Sharp,  44  Ohio  St.  200, 
no  doubt  exists  but  tbat  between  the  asslirnees  of 
notes  maturing  at  different  times  and  secured  by 
the  same  mortcrage,  the  holders,  in  the  absence  of 
any  agreement  to  the  contrary,  are  entitled  to  be 
paid  In  the  order  that  the  not&s  mature,  and,  in 
the  case  of  a  sale  of  the  land,  the  proceede  are  to 
be  marshaled  accordingly. 

And  It  was  8ald  In  Re  Se wall's  Petition  v.  Braln- 
erd,  88  Vt.  8B4.  that  where  the  bondholders  had  ob- 
tained a  decree  for  a  receiver,  the  net  earnings 
only  after  paying  the  rent  and  expenses  Is  to  be 
appropriated  upon  the  mortgage  debt,  and  the 
coupons  first  falling  due  were  to  be  paid  first,  but 
that  would  be  different  on  a  tlnal  distribution,  as 
then  it  would  t)e  pro  rata. 

And  in  Hunt  v.  Stiles,  10  N.  fl.  408.  It  was  said  that 
where  only  one  note  had  fallen  due,  that  an  entry 
to  foreclose  must  be  on  that  note. 

And  in  Crouse  T.  Holman,  10  Ind.  80,  It  was  held 
that  a  judgment  of  foreclosure  on  one  note  can- 
not be  pleaded  as  a  bar  to  a  subsequent  suit  on 
another  note  secured  by  the  same  mortgage— as 
each  note  might  be  considered  as  a  successive 
mortgatre. 

And  Mich.  Stat,  subdivision  4,  section  8408,  pro- 
viding that  in  installment  mortgages  each  note  af- 
ter the  first  shall  be  a  separate  mortgage  and  may 
be  foreclosed  as  such,  includes  Installments  of  in- 
terest as  well  as  prlnoipaL  Edgar  v.  Beck,  06 
Mich.  410. 

The  party  paying  off  the  first  of  a  series  of 
notes  and  uklog  an  assignment  of  the  same  with- 
out the  knowledge  of  the  mortga»ree  is  not  entitled 
to  preference.    Ralley  v.  Maivln,  53  Iowa,  87L 

And  the  last  note  held  by  an  assignee  has  pri- 
ority over  a  note  falling  due  before  which  In 
reality  was  paid  by  an  exchange  of  property  be- 
tween the  mortgagor  and  mortgagee.  Maasaohn- 
fetts  Loan  AT.  Ga  v.  Moulton,  81  Iowa,  Itt. 

8 » it  has  been  held  that  mortgage  notes  secured 
by  the  same  instrument  have  priority  according 
24L.R.A. 


to  theur  maturity  as  originally  made,  without  re- 
gard to  the  clause  in  the  mortgage  that  the  dod- 
payment  of  the  note  or  interest  shall  mature  the 
whole.  Leavltt  v.  Goodwin,  7  L.  R.  A.  aOft.  1» 
Iowa,  848;  Freeman  v.  BUiott,  48  Mo.  App.  T4: 
Gardner  v.  Dtederlchs,  41  111.  158;  flurok  v.  Brak- 
Ine,  45  Mo.  485;  MltcheU  y.  Ladew,  80  Mo.  6SS.  8» 
Am.  Dec  168. 

So  maturity  as  originally  written  controls  and 
the  overplus  after  satisfying  the  first  note  most  be- 
hold by  the  trustee  for  the  holders  of  the  other* 
although  the  deed  does  not  state  that  default  In 
one  shall  mature  the  others.  Huffard  v.  Gott- 
berg,  64  Mo.  271. 

But  some  cases  hold  that  the  maturity  of  all  ^b^ 
notes  by  reason  of  nonpayment  of  one  changea 
the  order  of  priority,  and  that  all  being  matured^ 
the  proceeds  will  be  distributed  pro  rata.  Bunh- 
field  V.  Meyer,  10  Ohio  St.  884;. Pierce  v.  Shaw,  SI 
Wis.  810. 

And  In  Marine  Bank  of  Buffalo  ▼.  International 
Bank,  0  Wis.  67,  it  was  held  that  as  there  was  no 
election  by  the  holder  of  the  mortgage  ttk 
mature,  that  it  would  be  incorrect  to  assume  that 
all  became  due  at  the  same  time. 

Priority  asreaulaUdhy  ooniraet  <^  omianmML 
The  priority  rights  of  the  holder  of  any  note  and 
the  liens  securing  the  same  may  be  regulated  by 
contract  of  assignment  so  that  the  usual  rules  of 
maturity  or  pro  rata  distribution  would  not  ap- 
ply. McVay  V.  Bloodgood,  0  Port.  (Ala.)  647:  Bz- 
change  Bank  t.  Bddy,  10  Week.L  Bull.  880:  MorgaD 
V.  Kline.  77  Iowa,  681;  Rolston  v.  Brockway,  23  WIl 
407;  Langdon  v.  Keith,  0  Vt.  280:  Wright  v.  Parker. 
2  Alk.  212:  Thayer*8  App.  (Pa.)  May  0, 1887:  Granger 
V.  Crouch,  86  N.  Y.  404;  Mechanics  Bank  v.  Bank 
of  Niagara,  0  Wend.  410;  Norton  v.  Stone.  8  Paige. 
222,  4  L.  ed.  407;  Dunham  y.  W.  Steele  Pkg.  k 
Provision  €k>.  (Mich.)  April  10, 1804;  Norton  v.  Pal- 
mer,  142  Mass.  488;  Foley  v.  Bose,  128  Uam.  567; 
Bryant  v.  Damon,  6  Gray,  604;  Anglo-Americai^ 
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of  the  junior  Dotes  sought  to  postpone  the 
lien  of  the  holder  of  the  senior  notes,  and 
have  it  decreed  to  be  a  Junior  Hen,  on  ac- 
count of  the  extension  of  time  of  payment, 
and  it  was  held  that  this  could  not  be  done ; 
that  the  priority  of  liens  was  not  affected  by 
the  extension  of  the  payment. 

The  question  presented  in  this  case  does 
not  seem  to  have  been  considered  and  decided 
by  this  court,  although  the  two  decisions 
last  referred  to  tend  to  support  the  conten- 
tion of  the  appellees.  The  decisions  of  other 
states  where  the  question  has  been  passed 
upon  are  in  conflict,-HBome  holding  that  the 
assignees  take  pro  rata,  and  some  that  they 
take  pro  tanto;  but  it  may  be  remarked  that 
there  is  a  like  difference  in  the  holdings  of 
the  courts  of  other  states,  where  the  notes 
held  by  assignees  mature  at  different  dates. 
In  Parkliurst  v.  WaUrtovm Steam  Enaine  Co., 
107  Ind.  594,  the  law  of  this  state  is  stated 
to  be  **  that  an  indorser  of  a  part  of  such  notes 
so  secured  by  mortgage  is  entitled,  in  equity, 
to  payment  out  of  the  mortgage  funds  in 
preference  to  the  notes  retained  by  the  mort- 
gagee and  assignor,  although  the  notes  so 
assigned  may  full  due  subsequently  to  those 
retained  by  the  mortgagee."  This  modifies 
to  some  extent  the  rule  as  held  in  State  Bank 
T.  Twtedy,  supra.  It  is  also  intimated,  or 
suggested,  rather,  in  the  case  of  Parkhuret 
T.  WaterUnsn  Steam  Engine  Co.,  supra,  that 
a  difference  in  the  rule  as  to  priority  might 


exist  between  the  assignees  of  notes  assigned 
at  different  dates,  and  the  assignees  of  notes 
assigned  at  the  same  date.  It  is  a  well -set- 
tled rule  in  equity  that  when  the  owner  of 
real  estate  incumbBred  conveys  a  part  to  one 
purchaser  for  value,  and  afterwards  conveys 
to  another  purchaser  the  remainder,  equity 
will  compel  the  creditor  to  resort  to  the  real 
estate  last  conveyed,  and  in  case  it  is  suffi- 
cient to  pay  the  debt  the  tract  first  sold  will 
be  freed  from  the  lien,  thereby  giving  the 
first  purchaser  the  priority  or  advantage. 
When  the  notes  and  mortgage  in  suit  were 
executed  and  assigned  the  presumption  ex- 
isted that  the  note  would  be  paid  at  matur- 
ity. At  the  time  the  parties  took  the  assign- 
ment the  notes  were  payable  at  different 
dates,  the  notes  assigned  to  the  appellee  Ben- 
nett being  payable  at  a  prior  date  than  those 
assigned  to  the  appellant.  As  they  stood  at 
the  date  of  the  assignment,  they  were  not 
collectible  until  the  date  named  in  each  for 
their  maturity.  Had  the  maker  and  mort- 
gagor not  made  default  in  the  payment,  under 
the  law  of  this  state  the  appellee  Bennett  had 
the  prior  mortgase,  securing  the  notes  as- 
signed to  him.  We  do  not  think  the  rights 
of  the  parties  were  changed  by  the  sul^se- 
quent  default  of  the  mort;;ui;or  in  the  pay- 
ment of  the  first  note.  Such  default  was  not 
brought  about  by  any  act  of  the  assignee  of 
the  notes  first  due,  nor  had  he  any  control 
over  the  matter.     In  considering  this  ques- 


Land  Mortff.  ft  Affenoy  Go.  v.  Bush*  84  Iowa, 
272;  Walker  v.Dement,  42  III.  278:  Redman  v.  Purr- 
inflrton.  66  Oal.  271;  Baok  of  Borland  v.  Tarleton, 
23  Mtefi.  173;  Soltierfr  v. Wright,  88  Mlno.224;  Chew  v. 
Buobaoan,  80  Md.  867. 

And  to  a  oontraot  may  control  giving  the  hold- 
ers of  the  various  notes  pro  rata  rights.  Howard 
T.  Schmidt,  29  La.  Ann.  129. 

But  an  acreement  that  one  who  advances  money 
to  pay  one  note  shall  have  a  preferenoe  does  not 
affect  nny  one  except  the  party  socontractlnfr  and 
as  to  the  others  It  will  be  concurrent.  La  Place  v. 
1a  Plaoe,  43  La.  Ann.  284. 

But  the  consent  of  the  second  mortgaffee  that  the 
balance  of  the  proceeds  of  sale  under  a  first 
mortgage  may  be  paid  to  the  purchaser  of  the 
equity  of  redemption  will  not  authorize  such  pay- 
ment as  against  the  mortgagor  without  discharg- 
ing the  debt  secured  by  such  morigage,  and  a 
bolder  of  one  of  the  notes  may  levy  on  the  equity 
of  redemption  to  satisfy  the  same.  Andrews  v. 
Fiske,  101  Mass.  422. 

In  Klmmell  v.  WUIard,  1  DougL  (Mich.)  217,  it 
was  held  that  on  the  foreclosure  of  an  Installment 
note  under  Mich.  Rev.  Stat.,  601,  chap.  8,  where  the 
bid  was  only  for  the  amouot  of  such  note,  that 
the  premises  was  forever  disencumbered  of  the 
mortgage.  But  see  Edgar  v.  Beck,  96  Mich.  419,  as 
to  present  siatute. 

But  in  Sample  v.  Bowe,  24  Ind.  208.  it  waff  held 
that  the  assignment  of  one  or  more  obligations 
secured  by  the  same  mortgage  will  carry  with  it  so 
much  of  the  mortgage.  This  was  a  controversy 
between  the  owner  of  land  purchased  from  the 
mortgagor  and  a  bondholder. 

And  the  holder  of  a  mortgage  note  could  re- 
deem from  mortgage  sale  notwithstanding  a 
judgment  by  the  holder  of  an  assigned  prior 
note,  to  which  Judgment  such  holder  was  a  party. 
Davis  V.  Laiigsdale,  41  Ind.  899. 

Some  cases  hold  that  parol  evidence  is  not  ad- 
missible to  vary  the  legal  effect  of  priority  as 
^4  L.  R.  A. 


given  by  a  written  assignment.  Hanoock*8  App* 
84  Pa.  165;  Jennbigs  v.  Moore,  88  Mich.  231;  Lane  v. 
Davis.  14  Allen,  225w 

So  many  of  the  cases  supra,  as  G  rattan  t.  Wig- 
gins, 28  Cal.  16;  Winters  v,  Franklin  Bank  of  Cin- 
olnLatl,  83  Ohio  St.  260;  Humphreys  v.  Morton,  100 
111.  682:  Dixon  v.  Clayville,  44  Md.  578:  Penzel  v. 
Brookmtre.  51  Ark.  105;  Cooper  v.  Ulmann,  Walk. 
Cb.  261:  English  v.  Carney,  26  Mich.  178;  Uall  v. 
McCormick.  31  Minn.  281:  Pugh  v.  Holt,  27  Miss. 
461:  Jefferson YiUe  College  Trustees  v.  Prentiss,  29 
Miss.  46;  Terry  v. Woods,  dSmedes  &  M.  189,  46  Am. 
Dec.  274;  GkMir  v.  McCanless,  60  Miss.  244;  Fuibush 
V.  aoodwlo,  26  N.  H.  425;  Orleans  County  Nat. 
Bank  v.  Moore,  8  L.  R.  A.  80K.  112  N.  7.  643:  Mo- 
liean^  App.  108  Pa.  266:  Swing  v.  Arthur,  1 
Humph.  687;  Christian  v  Clark.  10  Lea.  680«— state 
that  priority  may  be  regulated  by  the  contract  at 
the  time  of  assignment,  but  that  was  not  the  ques- 
tion in  vol  Fed. 

In  Stevenson  v.  Black,  1  N.  J.  Bq.  838,  it  was  said 
that  an  assignment  of  one  of  several  bonds  makes 
the  assignee  equitably  interested  in  the  mortgage 
to  the  amount  of  his  debt  or  bond,  and  the  assignor 
holding  the  mortgage  was  a  trustee  for  such 
assignee  pro  tanto  and  so  in  like  manner  he  is  the 
trustee  for  the  assignees  of  the  other  bonds  to  the 
amount  of  their  bond. 

And  in  Brown  t.  Delaney,  22  Minn.  849,  where 
three  notes  first  maturing  out  of  five  secured,  were 
aspigned  by  a  sealed  instrument  as  follows:  "  The 
mortgage  and  the  lien  created  thereby  ...  or  so 
much  thereof  as  shall  secure  the  payment  of  the 
three  notes,**  it  was  held  that  the  assignee  had  the 
legal  title  for  the  purpose  of  collecting  his  three 
notes. 

But  In  Henderson  t.  Herrod,  10  Smedes  ft  M.  031. 
it  was  questioned  whether  the  assignor  could  affect 
the  priorities  by  his  assignment. 

And  it  is  generally  held  that  aa  against  the 
assignor  the  assignee  of  notes  assigned  is  entitled 
to  a  prior  lien  over  any  retained  by  the  assignor. 
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lion  in  the  case  of  Leavitt  v.  It&ynolds,  79 
I0W&,  848,  7  L.  R.  A.  865,  the  supreme  coart 
of  Iowa  says:  **Id  this  state,  and  in  Ohio, 
Indiana,  Illinois,  Alabama,  and  some  other 
states,  the  pro  tan  to  or  priority  rule  is  fol- 
lowed, under  which  the  notes  first  maturing 
are  treated  as  prior,  and  to  be  first  paid  in 
full  out  of  the  security.**  The  appellant 
contended  in  favor  of  the  pro  rata  rule,  and 
the  court  further  says:  ^To  apply  the  rule 
contended  for  by  the  appellant  in  a  state 
where  the  pro  tan  to  rule  is  the  established 
law  would  add  an  element  of  uncertainty  to 
mortgage  securities  that  would  affect  their 
value.  Such  a  rule  would  render  it  uncer- 
tain whether,  under  mortgages  like  this,  the 
security  would  be  applied  "pro  rata  or  pro 
tanto.  Take  the  case  of  three  notes  and  mort- 
gage, like  these  under  notice,  as  an  illustra- 
tion :  A  party  knowing  that  under  the  laws 
of  the  state  the  notes  are  entitled  to  priority 
according  to  the  order  of  their  maturity,  and 
knowing  the  security  to  be  sufficient  for  the 
first  two  notes,  but  insufficient  for  the  whole, 
])urcliases  and  pays  for  the  two  notes  first 
falling  due  on  that  basis.  If  the  maker  ma^, 
by  defaulting,  deprive  these  notes  of  their 
priority,  then  surely  they  would  not  be  pur- 
chased so  readily,  nor  at  such  a  price.  The 
rule  contended  for  would  render  it  possible 
tor  the  mortgagor  and  holder  of  the  notes  last 
falling  due  to  defeat  the  holder  of  the  first 
notes  of  his  priority  by  the  makers  failing 
to  pay  the  interest  on  the  last  note,  whereby 
all  became  due,  and  the  holders  of  the  last 
be  entitled  to  a  pro  rata  share  of  the  security. 
Notes  of  this  description,  secured  by  mort- 
gages and  deeds  of  trust,  enter  largely  into 
the  business  transactions  of  the  state,  and  the 
courts  should  hesitate  before  pronouncing  a 
rule  that  would  render  it  uncertain  whether 
security  for  such  notes  would  be  applied  pro 
rata  or  pro  tanto.  Our  conclusion  is  that  the 
maturity  of  the  notes  by  reason  of  default  in 
making  prior  payment  is  not  such  a  falling 
due  as  should  change  the  rule  for  the  appli- 
cation of  the  security."  The  court  further 
says:  ''One  of  the  grounds  upon  which  the 
pro  tanto  rule  Is  supported  is  that  making 


the  notes  mature  at  different  times  eyfdcooes 
an  agreement  that  they  are  to  have  priority 
in  tiie  order  in  which  they  fall  due.  Henoe 
cases  of  default,  like  tills,  are  not  such  a 
falling  due  as  expunges  from  the  ooatiact 
the  agreement  as  to  priority."  We  think 
this  statement  of  the  Iowa  supreme  ooort 
enunciates  the  better  rule,  and  is  in  harmony 
with  the  holdings  of  this  court,  on  the  ques- 
tion of  priority  of  liens,  and  assignees  of 
notes  take  a  pro  tanto  interest  in  the  mon- 
gage  security,  with  priority  accord iDg  to  liie 
dates  at  which  their  notes* mature,  as  stated 
in  the  notes,  and  that,  this  rule,  or  their 
priority,  is  not  changed  by  the  default  in 
payment  by  the  mortgagor  and  maker,  io  tiie 
failure  to  pay  either  the  principal  or  inter- 
est of  any  note  at  maturity,  by  which  default 
all  of  the  notes  mature.  It  follows  from  the 
conclusion  we  have  reached  that  there  is  no 
error  in  the  record. 
Judgment  affirmed, 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which  on  October  11,  1893, 
Dailejt  «/• »  on  l)ehalf  of  the  court  delivered 
the  following  opinion: 

In  the  petition  for  a  rehearing  Id  this  case 
the  appellant  does  not  challenge  or  question 
the  doctrine  declared  in  State  Bank  y.  Tteeedy^ 
8  Blackf .  447,  46  Am.  Dec.  486,  that  a  mort- 
gage given  to  secure  the  payment  of  two  or 
more  notes,  maturing  at  different  times,  must 
be  considered  as  if  there  were  as  many  suc- 
cessive mortgages  as  there  are  notes  secured, 
and  that  the  holder  of  the  note  first  due  lias 
priority,  and  each  note  has  preference  in  the 
order  of  its  maturity;  but  she  urges  that 
there  is  more  than  this  involved  in  the  con- 
troversy, because  the  mortgage  securing  the 
notes  contains  this  stipulation :  **  It  is  agreed 
and  understood  by  the  parties  hereto,  upon 
the  failure  to  pav  any  one  of  said  notes  at 
maturity,  then  all  of  said  notes  shall  become 
due  and  payable,  and  this  mortgage  may  be 
foreclosed,  *'— and  takes  the  case  out  of  the 
operation  of  the  rule,  places  it  within  the 
exception,  and  entitles  the  holders  to  partici- 
pate ratably  in  the  funds  derived  from  the 


Knight  V.  Bay,  75  Ala.  383:  Sargent  v.  Howe,  21  IlL 
148;  Abney  V.  Walmsley,88  La.  Ann.  689;  Parkhurst 
y.  WatertowD  Steam  Engine  Co.  107  Tnd.  504;  Salz- 
inao  V.  Creditors,  2  Bob.  (La.)  241;  Oumble  v.  Boyer, 
46  La.  Ann.  — ;  Ventress  v.  Creditors,  20  La.  Ana. 
350;  Borkdull  v.  Herwig.  80  La.  Ann.  618;  Jenkios 
V.  Hawkins,  34  W.  Va.  790. 

And  in  Forwood  v.  Deboney,  5  Bush,  174.  It  was 
stated  that  the  aralgoee  would  have  a  priority  as 
against  the  assignor,  but  as  he  did  not  claim  more 
than  pro  rata,  be  was  not  allowed  priority. 

But  it  was  held  in  Donley  v.  Hays,  17  Serg.  ft  B. 
400.  that  where  the  mortgagee  assigns  pert  of  the 
bonds  payable  at  different  times  as  between  the 
assignee  and  mortgagee  the  fund  Is  to  be  distributed 
pro  rata. 

In  Church  v.  Smith,  39  Wis.  492,  it  was  held  that  a 
transfer  of  a  part  of  the  purchase  money  note  Is  a 
transfer  of  the  lien  pro  tanto,  and  on  a  foreclosure 
by  the  assignor  on  notes  held  by  him  he  will  hold 
the  title  to  an  undivided  portion  as  trustee  for  bis 
'assignee.  The  amount  of  the  assiirnee's  Interest 
being  proportioned  to  his  interest  in  the  unpaid 
purchase  money. 
'JiUK.  A. 


Priority  as  affected  by  the  date  of  the  aastfpnnenL 

Some  courts  hold  tbat  the  priorities  of  different 
notes  secured  by  the  same  mortgage  hel  1  by  diffei^ 
ent  assignees  is  regulated  by  the  date  of  the  assigD- 
mentfl  and  that  the  note  first  assigned  will  be  a 
prior  lien.  McClintlc  v.  Wise,  25  Gratt.  448. 18  Am. 
Rep. 004;  Richardson  v.  McKim.  20  Kan.  346;  Owath- 
meys  v.  Bagland,  1  Band.  (Va.)  488;  Cullum  v. 
Brwin,  4  Ala.  452;  Bank  of  Mobile  v.  Flanten 
ft  M.  Bank  of  Mobile,  9  Ala.  648;  Nelson  v.  Dunn.  U 
Ala.  601;  Gnggsby  v.  Hair.  25  Ala.  831;  Alabama 
Gold  L.  Ins.  Co.  v.  Hall,  68  Ala.  1. 

And  in  Paris  Exchange  Bank  v.  Beard.  49  Tex, 
868,  and  Pagre  v.  Pierce,  26  N.  H.  317,  the  court  de- 
clined to  pass  on  that  question  as  It  was  not 
pleaded. 

And  an  indorsement  of  a  note  last  maturtnir  with 
an  assignment  of  all  right,  title,  and  intfrost  of  tbe 
mortgagee  In  the  mortgage,  gives  priority.  Noyes 
V.  White,  9  Kan.  640. 

And  in  Lyman  v.  Smith,  21  Wis.  074,  It  was  held 
that  the  right  of  an  assignee  of  a  note  line  due 
attaches  from  the  time  of  the  assignment,  and  tbat 
be  bad  a  preference  over  the  others.  L  T. 
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Mcaritj,  if  there  be  not  enough  to  par  all. 
Under  this  doctrine  the  proceeds  would  be 
applied  pro  rata  in  part  payment  of  the  sey- 
eral  notes,  irrespective  of  the  dates  of  ma- 
turity or  assignment.  Upon  this  question 
there  are  two  lines  of  decision ;  the  one  de- 
claring that  there  is  a  preference  in  the  dis- 
tribution of  the  proceeds  in  favor  of  the  hold- 
era  of  the  pre-existing  priorities,  the  other 
that  the  parties  must  share  the  proceeds  pro 
rata.  The  latter  position  is  not  supported 
by  an  Indiana  authority,  and  we  cannot  adopt 
appellant's  contention.  We  think  the  policy 
of  this  state  as  to  the  point  involved  has  been 
long  since  settled ;  that  is,  that  the  assign- 
ment of  the  note  first  maturing  carries  with 
it  a  pro  tanto  interest  in  the  mortgage  secur- 
ity,—pro  tan  to,  and  not  pro  rata,— for  so 
much,  in  other  words,  and  not  in  proportion. 
When  the  notes  first  maturinsr  were  assigned 
to  the  appellee  Bennett,  such  act  constituted 
a  contract  between  him  and  the  mortgagee, 
lAndis,  which  may  be  formulated  in  these 
words :  **  I  herewith  transfer  to  you  so  much 
of  this  mortgage  as  is  sufficient  to  pay  the 
five  notes  which  I  have  sold  you.  If  it  re- 
quire all,  you  shall  have  it;  but,  if  not, 
tJien  what  remains  shall  be  applied  to  the 
other  notes  secured  thereby."  Such  an  as- 
signment is  not  a  transfer  of  the  undivided 
t^e  sevenths  of  the  mortgage  security.  After 
such  an  assignment,  what  is  left  in  the  mort- 
gagee to  sell  and  transfer  to  Uie  appellant  is 
measured  by  what  remains  after  deducting 
what  he  sold  appellee  Bennett  from  all  he 
had  originally.  When  he  sold  the  remain- 
ing two  notes  to  the  appellant,  the  contract 
arising  from  the  transfer  may  be  thus  stated  : 
"I  herewith  assign  to  you  whatever  is  left 
of  this  mortgage  after  the  notes  assigned  to 
Bennett  have  been  fully  paid  out  of  if  If 
the  pro  rata  rule  obtained,  this  last  would 
be  a  transfer  of  two  sevenths  of  the  mortgage 
security.  The  rule  in  this  state  is  not  af- 
fected Dv  a  previous  transfer  of  the  notes  last 
due.  When  Landis  had  completed  the  last 
assignment,  and  appellee  Bennett  became  the 
owner  of  the  first  five  notes  of  the  series,  and 
the  appellant  of  the  last  two  of  the  notes  so 
securea,  the  rights  of  the  assignees  were  fixed 
and  vested  as  between  themselves,  and  the 
parties  are  presumed  to  have  contracted  with  a 
knowledge  of  the  law  governing  such  transac- 
tions. &nnett,  then,  had  a  right,  as  against 
appellsnt,  to  use  Just  as  much  of  the  mort- 
gage security  as  mifrht  be  requirecl  to  pay 
his  notes  in  'full.  This  correctly  defines  the 
rights  of  the  parties  during  the  whole  of  the 
period  between  the  completed  assignment  of 
the  notes  and  the  makers  default  in  paying 
the  note  fiiat  due.     We  do  not  think  the 


maker's  default  could  change  the  rights  of 
the  assignees  as  between  themselves,  and  di- 
vest the  ricrht  of  Bennett  to  priority  of  pay- 
ment out  ol  the  property  pledged.  The  legal 
presumption  is  that  contracts  will  be  per- 
lormed,  not  violated.  Bennett  will  be  pre- 
sumed to  have  purchased  his  notes,  and  paid 
more  for  tliem  than  he  otherwise  would  have 
done,  because  of  the  priority  which  he  would 
obtain.  The  appellant  may  be  presumed  to 
have  purchased  her  notes  and  paid  less  for 
them  on  account  of  t  hat  priority.  Under  such 
presumption,  it  wonld  be  inequitable  to  hold 
that  the  maker's  default,  over  which  Bennett 
had  no  control,  destroyed  the  priority,  and 
placed  all  the  notes  on  an  equality,  thus  sub- 
stituting pro  rata  for  pro  tanto  rights.  The 
appellant^s  eontention  that  if  the  parties 
agree  upon  a  oontineency  upon  which  a  debt 
shall  become  due,  then,  when  the  event  bap- 
pens,  tiie  debt  is  due,  is  recognized  law,  but 
the  rule  cannot  be  carried  to  the  extent  of 
defeating  the  vested  rights  of  the  parties. 
The  priority  of  payment  is  fixed  and  gov- 
erned by  the  notes  themselves,  upon  their 
face,  and  not  by  a  continffepcy.  This  pre- 
cise question  is  considerea  and  determined 
in  the  case  of  Leavitt  v.  Beyndds,  by  the 
supreme  court  of  Iowa.  It  was  decided  Feb- 
ruary 6,  1890,  and  will  be  found  in  79  Iowa, 
848,  7  L.  R.  A.  865.  The  same  doctrine  ia 
adhered  to  in  Eumphreff§  v.  Morton,  100  111. 
692 ;  Koester  v.  Burke,  81  111.  486.  The  case 
of  BBopU'9  8av,  Bank  ofEvanwilU  v.  FCnnsff, 
68  Ind.  460,  settles  the  principle  as  stated 
bv  as,  and  Dou  v.  Diimar;  70  Ind.  451» 
disposes  of  the  case. 

Appellant's  suggestion  that  the  evidence  is 
insufficient  to  sustain  the  finding  of  the  court 
was  presented  by  assignment  of  error  and 
argument  on  the  original  hearing.  The  al- 
legations of  the  complaint  with  respect  to  the 
rights  of  the  appellee  Bennett  in  the  notes 
in  suit  are  "that  since  the  execution  of  the 
notes  and  mortgage  described  said  five  notes, 
marked  Exhibits  *A,'  *B,'  'C,'  'D,'  and 
'E',  had  been  sold,  transferred,  and  indorsed 
to  plaintiff,  who  is  now  the  owner  thereof.  * 
llie  evidence  offered  and  appearing  in  the 
record  of  the  case  is  a  blank  indorsement  of 
each  of  the  notes,  '^B.  F.  Lfandis.**  Appel- 
lant insists  that  this  was  not  only  a  failure 
of  the  evidence  to  sustain  the  finding  of  tho 
court,  but  an  absolute  failure  of  proof  upon 
a  material  issue  in  the  case.  There  was  no 
answer  in  general  denial  putting  in  issue 
the  execution  of  the  indorsements,  and  hence 
no  issue  tendered  requiring  Bennett  to  put 
the  indorsements  in  evidence. 

Petition  for  rehearing  overruled. 
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*!•  The  plea  of  non  nsnrpaTit  is  not  m 
proper  plea  in  a  proeeedinnf  hj  inftnv 
mation  in  the  nature  of  a  quo  wurranto  on  the 
relntloQ  of  a  private  person  upon  the  ref  usal  of 
the  attorney-general  to  institute  the  suit. 

8«  The  dreuit  courts  of  this  state  have 
Jorisdictlon  to  inquire  by  informations 
in  the  nature  of  a  quo  warranto  into  the 
legality  of  the  election  of  a  penon  to  the  offloe  of 
mayor  of  a  olty  or  town  organized  under  the 
general  laws  of  this  state  for  the  Incorporation 
of  such  municipalities,  and  the  city  or  town 
oounoil  has  no  power  by  any  action  it  may  take 
in  reference  to  such  an  election  to  depriTe  the 
courts  of  their  Jurisdiction  over  such  matters. 

8«  The  rig^ht  of  trial  by  Jury  on  issues 
purely  of  Ikct  arisine^  in  proceedings 
by  information  in  the  nature  of  quo 
warranto  is  ifuaranteed  by  the  third  sec- 
tion of  the  bill  of  rights  of  our  constitution^ 
which  provides  that  the  right  of  trial  by  Jury 
shall  be  secured  to  all  and  remain  Iniriolate  for- 
ever. 
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APPEAL  by  defendant  from  a  )Ti<1gineDt  of 
the  Circuit  Court  for  Volu»ia  Ccmniy  in 
favor  of  relator  In  a  proceeding  brought  to  try 
defendant's  title  to  the  office  of  major  of  tLe 
Town  of  Day  ton  a.    Eecersed. 

On  July  24,  1889,.  an  election  was  held  for 
corporate  otticers  in  the  town  of  Dayton,  io- 
cluUing  the  mayor.  The  candidates  for  mayor- 
alty were  Courtland  Buckman  and  Chaplin  H. 
Spencer.  Buchman  was  declared  elected, 
took  the  oath  of  office  and  was  duly  installed 
as  mayor.  Spencer  instituted  proceediogs  ia 
the  nature  of  quo  warranto,  charging  Hack- 
man  with  usurpation  of  the  office  and  claimed 
that  Spencer  was  entitled  thereta  Motions  to 
quash  and  various  demurrers  were  overruled, 
and  defendant  pleaded  to  the  information  non 
vsurpant  and  a  special  plea  to  the  merits;  fur- 
ther that  the  town  council  by  its  proceedinca 
had  rendered  the  matter  res  Judicata.  The 
plea  of  non  untrpavit  was  stricken  out,  to> 
gether  with  all  others,  except  the  special  plea 
as  to  the  facts.  Issue  was  joined  on  this  plea, 
and  a  jury  demanded.  The  court  refused  a 
jury  and  referred  the  case  to  a  master  who 
made  a  report  upon  which  judgment  of  ouster 
was  entered. 

Further  facts  appear  In  the  opinion. 

Mr,  H.  H.  Bucknuuit  for  appellant: 

The  plea  of  not  guilty  was  a  good  plea  and 
should  have  been  allowed.  The  proceeding 
was  on  the  private  relation  of  rtlator,  t'>e  s  ate 
was  no  party  and  was  not  making  tlie  inquiry. 


lX(yxm.—Rioht  to  jwry  in  quo  warranto  proeeedingB.  i 

The  practice  has  been  almost  universal  to  submit 
the  quedtions  of  fact  arising  in  quo  warranto  pro- 
oeedings  to  a  Jury  as  will  be  seen  by  the  authorities 
cited  in  the  above  case  and  those  collected  in  the 
case  of  Reynolds  v.  State,  61  Ind.  8B2,  but  the  cases 
in  which  the  question  of  the  right  to  such  trial  has 
been  adjudicated  are  very  few. 

There  are  many  early  Enfrlish  cases  decided  bo- 
fore  the  passage  of  Statute  8  Oeo.  II.,  cbap.  2&,  In 
which  the  aid  of  a  Jury  was  obtained  in  trying 
questions  arising  In  quo  warranto  proceedings,  but 
there  eeems  to  t>e  no  expression  as  to  the  right  to 
have  the  questions  submitted  to  the  Jury. 

The  early  practice  books  are  equally  silent  on  the 
subject.  After  the  passage  of  8  Oeo.  II.,  chapter 
25,  which  provides  for  a  Jury  in  such  oases,  aeois- 
Sons  may  be  found  to  the  effect  that  such  questions 
must  be  submitted  to  a  Jury,  but  even  then  it  is  not 
stated  wbeiher  such  ruling  is  t»sed  upon  the  stat- 
ute or  upon  prior  existing  law  or  practice. 

InNevlUv.Payne,lCro.  Bliz.80i,86  ft88Rlis.«a 
Jury  trial  was  had. 

In  a  case  decided  In  10  Oeo.  I.,  where  the  right  to 
the  office  depended  on  the  quallfloatlon  of  the 
electors,  the  court  nuide  the  rule  absolute,  on  the 
ground  that  being  a  matter  of  right  it  was  fit  to  be 
tried  by  a  Jury,  they  being  the  proper  Judges  of 
evidence.    King  v.  Whitchurch,  8  Mod.  210. 

In  a  case  decided  In  1731,  6  Oeo.  If.,  airule  was 
granted  to  show  cause  why  an  information  in  the 
nature  of  quo  warranto  should  not  go  against  de- 
fendant for  exercising  the  office  of  capital  burgess 
of  the  town  of  New  Radnor,  and  his  counsel  asked 
the  court  to  determine  the  point  on  the  rule  for 
showing  cause  and  not  put  defendant  to  the  ex- 
pense of  a  special  verdict,  but  the  court  made  the 
rule  atMolute,  thinking  this  a  matter  fit  to  be  deter- 
24  L.  H.  A. 


mined  in  a  more  solemn  way.  King  ▼•  Fool.  I 
Barnard.   03. 

In  King  v.  .C3arke,  1  Bast,  88i  the  court  said: 
**The  question  is  put  too  much  in  dubto  by  the  aH- 
davlts  by  either  side  for  the  court  to  say  that  it  is 
not  proper  to  be  inquired  into  by  a  Jury.**  And 
similar  remarks  were  made  in  King  v.  Dingham,  I 
Bast,  808. 

In  King  v.  Bridge.  1  W.  Bl.  40.  28  Geo.  H.,  it  li 
said  that  the  case  must  be  tried  by  Jury. 

In  King  V.  Harwood,  2  Bast,  177,  it  was  admitted 
by  deiendant  that  the  merits  of  the  eleotloa  mim 
be  submitted  to  a  Jury. 

The  present  Bnglish  praotioe  under  the  erowa 
office  rules  is  stated  by  Shortt  on  Mandamua,  p.  181. 
to  be  that  either  party  may  obtain  a  trial  wttfa  a 
Jury  on  application  for  it,  otherwise  tlie  mode  of 
trial  will  be  by  a  Judge  without  a  Jury.  But  the 
court  may  at  any  time  order  the  trial  to  be  l>efore 
a  Jury. 

In  this  country  the  courts  which  have  pmaod 
upon  the  question  have  not  agreed  as  to  whether 
the  right  to  a  Jury  was  a  oommon-law  right  whieb 
was  preserved  by  the  constitutions.  A  very  f^w  of 
the  states  are  in  the  same  condition  as  Florida  la 
which  all  statutes  passed  in  England  prior  to  July 
4, 1778,  are  in  force.  See  wtte  to  McKennon  ▼.  Wion, 
22  L.  R.  A.  608.  Of  course  in  such  stutes  there  caa 
be  no  question  because  it  is  settled  by  the  Statute 
of  8  Gtoo.  IL,  ohap.  28. 

In  State  v.  Johnson,  28  Ark.  281,  the  aopreois 
court  of  Arkansas  determines  that  there  is  no  right 
of  trial  by  Jury,  basing  Its  ruling  principally  upon 
the  fact  that  Jurisdiction  was  given  to  thesupreroe 
oourt.  and  ttmt  no  provision  was  made  for  a  Jury 
in  that  case,  all  hough  a  part  of  the  argument  is  to 
the  effect  that  the  Statute  of  8  Oeo.  11..  ohan.  2% 
gave  a  right  to  Jury  trial  in  quo  warmuio  proused* 


See  also  28  L.  R.  A.  455;  31  L.  R.   A.  678. 
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and  the  proceedini^  was  narrowed  down  to  a 
substitute  for  a  civil  suit  between  two  claim- 
ants to  a  municipal  office.  While  the  state 
need  show  nothioff,  and  may  always  call  on  re- 
spondent to  show  bis  title,  so  far  as  the  private 
relator  is  concerned  he  has  no  such  power,  he 
must  show  title  and  if  be  fail  he  cannot  have 
Judgment,  hence  the  rule  as  to  tbe  plea  of 
non  usurpavit  does  not  applv,  and  it  was  a 
proper  plea  to  relator's  allegeo  claim. 

State  V.  Kvpferle,  44  Mo.  154, 100  Am.  Dec 
"265;  Wood.  Mandamus.  234. 

The  relator  is  bound  to  show  his  title  and 
lios  the  affirmative. 

McClelland  s  Dig.  p.  846,  §  2;  State  y.  An- 
^dtnon,  2<5  Fia.  249;  High,  Extr.  Legal  Rem. 
€  «29,  noU  S;  State  v.  Huntm,  28  Vt.  594; 
PetypU  V.  Thacher,  55  N.  Y.  525,  14  Am. 
Dec.  812;  State  y.  Boal,  46  Mo.  528. 

The  party  iu  possession  is  presumed  regularly 
elected  and  the  burden  of  proof  is  on  the  rela- 
tor and  he  is  bound  to  show  he  is  entitled  and 
the  defendant  not. 

St'tev.  Evpferle,  supra:  People  v.  iMcoste, 
«7  N.  Y.  192;  Clark  v.  Biople,  15  111.  217; 
StaU  V.  Norton,  46  Wis.  88*2;  State  v.  Evnton, 
4vpTa;  People  Y.  Phillips.  1  Denio,897;  State  ▼. 
Boat,  supra;  People  v.  Thaelter,  supra;  Paine, 
Elections.  905. 

The  refusal  of  the  court  to  grant  a  trial  by 
jury  and  his  making  the  order  and  referring 
said  cause  to  a  muster,  over  the  objection  of  de- 
fendant, made  all  the  proceedings  and  judg- 
ment irregular  and  they  must  be  reversecf. 


The  proceeding  was  a  common-law  proceed* 
inff. 

.  State  y.  Anderson,  26  Fla.  240;  People  y.  Rieh^ 
ardson,  4  Cow.  100: 8  Bacon. Abr.  p.  048:  Sfats 
V.  KupferU,  44  Mo.  154,  100  Am.  Dec.  265; 
Bobineon  v.  Jones,  14  Fla.  257;  State  y.  Qleason, 
12  Fla.  251. 

As  such  tbe  right  of  trial  by  jury  is  a  coDsti- 
tutional  right  and  cannot  le  taken  away. 

Const.  1887,  Declaration  of  Rights,  ^  8;  Ffint 
Riter  8.  B.  Oo.  y.  RoberU,  2  Fhi.  102,  48  Am. 
Dec.  186. 

The  right  of  a  trial  by  Jury  in  proceedings 
by  information  in  the  nature  of  q'lo  warranto 
eiisted  at  common  law  even  under  the  ancient 
writ,  and  from  the  earliest  times  to  the  pres- 
ent day  it  has  been  conceded,  until  it  has  be- 
come part  of  tbe  body  of  the  law.  that  all  issues 
of  fact  in  such  proceedings  are  triable  by  Jury. 

See  King  v.  Jones,  8  Mod.  201;  King  v.  Pen- 
f:y/i,  8  Mod.  2l6;Jrtn^v.  Whitchurch,^  Mod. 
210:  King  v.  Bingham.  2  East,  808;  King  y. 
Clarh>,  1  East,  88;  King  y.  Francis,  2  T.  R 
484. 

The  issues  in  informations  in  the  nsture  of 
qao  warranto  are  legal  and  triable  by  Jury. 

Wood,  Mandamus  i&  Quo  Warranto,  p.  284. 

Even  when  the  proceeding  is  by  the  stste  on 
the  part  of  the  attorney -general. 

PeopU  y.  Albany  A  S.  H.  Co.  57  N.  Y.  161. 
See  also  Paine,  Elections,  g  908,  and  cases 
cited  in  note,  also  g  906;  Slate  v.  Norton,  46 
Wis.  382;  Ha8k:ns  v.  Wilson,  5  Wis.  106;  High, 
Extr.  Legal  Rem.  g  740;  State  y.  Burnett,  2 


logs,  from  which  the  coDOlusion  Is  drawn  that  prior 
to  that  time  oo  auoh  right  exiBtecL 

So  under  tbe  Minnesota  constitution,  which  gives 
the  right  to  trial  by  Jury  in  actions  at  law,  and 
«ives  the  supreme  oourt  Jurisdiction  of  certain 
remedliQ  cases,  but  provides  that  there  ihail  be  no 
trial  by  Jury  in  said  court,  it  is  held  that  tbe  reme- 
•dlal  cases  embrace  quo  warranto,  and  that  there- 
fore a  Jury  trial  is  not  demandable  as  of  right  In 
«uch  cases.  Stnte  v.  Minnesota  Thresher  Mfg.  Ck>. 
4  L.  R.  A.  510.  40  Minn.  218. 

So  in  Missouri  it  is  said  tliat  a  constitutional  pro- 
vision that  the  right  of  trial  by  Ju^^y  should  remain 
mvlolate  cannot  be  understood  to  require  tbe  su- 
preme court  to  summon  Juries  in  quo  warranto 
proceedings.    State  v.  Vail,  53  Mo.  97. 

And  in  that  state  it  is  settled  that  there  is  no  con- 
«titiit1onal  right  to  trial  by  Jury  in  such  cases, 
atajte  V.  Lupton,6A  Mo.  41A,  27  Am.  Rep.  263. 

So  under  the  Arkansas  Usurpation  of  Ofltoe  Act, 
which  was  enacted  in  lieu  of  proceedings  by  scire 
facias  and  quo  warranto  there  is  no  constitutional 
Tight  to  trial  by  Jury.    W  heat  v.  Smith.  60  Ark.  2«6l 

If  there  Is  no  dispute  as  to  the  facts,  there  can 
«)e  no  Jury  triaL    Lee  v.  State.  40  Ala.  48. 

So  in  People  v.  Cook.  8  N.  Y.  07, 60  Am.  Dec.  451, 
tbe  action  of  the  trial  court  in  withdrawing  the 
-case  from  tJie  Jury  was  approved  on  ihe  ground 
that  tbe  evidence  did  not  make  such  a  case  as 
•should  go  to  the  Jury. 

But  in  State  v.  Burnett,  2  Ala.  140.  It  is  said,  when 
tbe  relation  is  made  at  the  instance  of  one  claim< 
ing  a  disputed  office  or  franchise,  if  a  prima  facie 
•case  Is  made  by  his  affidavits,  he  is  entitled  to  be 
placed  in  a  proper  condition  to  assert  his  rights  In 
due  course  of  law.  and  to  have  all  disputed  facts 
•determined  by  a  Jury. 

And  In  People  v.  Doesburg,  16  Mich.  188,  the  su- 
preme oourt  sent  an  issue  of  fact  down  to  be  tried  at 
«lrcuiti  and  upon  the  trial  oourt^s  refusing  a  Jury, 
24L.R.A. 


the  supreme  court  Intimated  that  the  trial  by  Jury 
was  a  matter  of  right  and  sent  the  case  back  for  a 
new  triaL 

In  State  v.  Allen,  6  San.  218,  the  court  says  that 
at  common  law  in  quo  warranto  proceeding  the 
respondent  was  probably  entitled  to  a  Jury  for  tbe 
trial  of  questions  of  fact. 

In  People  v.  Albany  ft  S.  R.  Co.,  57  N.  T.  161,  the 
action  was  against  the  directors  of  a  private  cor- 
poration, and  the  oourt  raiid  there  was  before  the 
oourt  in  the  pleadings  a  legal  question  in  respect  to 
the  title  to  the  corporate  office  of  directors  In  the 
railroad  company.  To  the  trial  of  that  question 
only  the  people  and  the  two  sets  of  directors  were 
proper  parties.  This  tnue  being  strictly  a  legal  is- 
sue in  its  character  is  one  in  the  trial  of  which,  in 
the  language  of  the  constitution,  the  trial  by  Jury 
has  been  heretofore  used.  Such  a  trial  was,  there- 
fore, the  constitutional  right  of  the  parUes.  &  C. 
5Lans.86. 

In  Com.  V.  Delaware  ft  H.  Oanal  Co.,  48  Pa.  285,  it 
wassaidthatitwasamatterof  no  Importance  to 
the  parties  whether  the  authority  granted  to  the 
court  by  the  quo  warranto  acts  was  exercised  In 
the  common  law  or  In  the  equity  form,  provided 
the  right  of  trial  by  Jury  is  not  interfered  with. 

There  is  a  right  to  trial  by  Jury  under  the  In- 
diana statutes.    Reynolds  v.  State,  81  Tod.  802L 

In  State  V.  Messmore,  U  Wis.  115,  a  Jury  was 
called  to  try  the  issues  of  facto  in  the  supreme 
court,  and  there  are  several  otner  oases  in  which  a 
similar  practice  obtamed.  But  such  cases  are  not 
valuable  in  settling  the  question  of  right,  because 
it  Is  readily  conceivable  that  in  many  cases  the  oourt 
would  desire  to  be  relieved  of  the  necessity  of  de- 
ciding questions  of  fact  and  seek  the  aid  of  a  Jury 
for  that  purpose  not  because  it  reirarded  such  pro- 
ceeding as  demandable  of  right  but  because  it  was 
a  matter  of .convenieuoe.  H.  P.  F. 
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Ala.  140;  Peopk  v.  Doetbvrg,  16  Micb.  183; 
People  V.  Cficott,  16  Micb.  826;  Peepie  v.  Bieh- 
ardeon,  4  Cow.  118;  People  ▼.  Thae^ier,  55  K 
Y.  527,  14  Am.  Dec.  812;  Shaw  v.  Kent,  11  In*. 
80;  Reynolds  v.  StaU,  61  Ind.  302;  Hine  v,  Sioe- 
ney,  8  O.  Greene,  511;  Simpson  v.  Richardson, 
18  La.  Ann.  121:  Wilson  v.  State  Bank  of  Ala- 
bama, 8  La.  Ann.  196;  Scott  y.  ISichoU,  27 
Miss.  94.  61  Am.  Dec  603;  ParsonsY,  Bedford, 
28  U.  S.  8  Pet.  488,  7  L.  ed.  782;  Isom  ▼.  Mis- 
simpfd  Cent.  R.  Go.  86  Miss.  810;  Bx  parte 
Qrace,  12  Iowa,  208;  Orim  v.  Mrrie,  19  Cal. 
140. 79  Am.Dec.  208,  note;  ProfUii,  Jury  Trial, 
%  105. 

Even  wbere  it  appears  substantial  justice  bas 
been  done  a  trial  without  a  juiy  is  error  and 
must  be  reversed. 

Paine,  Elections,  §  904;  Reynolds  r.  State, 
tupra. 

All  questions  of  fraud  must  be  tried  by  a 

Lir?. 
freeman  r.  AUantie  Mut.  Ins.Oo.  18  Abb. 
Fr.  124. 

A  compulsory  reference  is  unconstitutional. 
,   Orim  V.  Morris,,  supra, 

Messrs.  Hamlia  Sk  Stewart  for  appellee. 

,  Habrjr*  •/••  delivered  the  opinion  of  the 
court: 

An  information  in  the  nature  of  a  quo 
warranto  was  filed  in  the  circuit  court  for 
Volusia  county  in  the  name  of  the  state  of 
Florida,  on  the  relation  of  appellee,  upon 
he  refusal  of  the  attorney -general  to  insti- 
tute  the  proceeding  on  such  relation,  for  the 

gurpose  of  testing  the  right  of  appellant  to 
old  the  office  of  mayor  of  the  town  of  Day- 
tona,  in  this  state.  The  information  alleges, 
among  o^ber  things,  in  substance,  that  appel- 
lee and  appellant  were  the  only  candidates 
for  said  office  at  a  regular  election  of  munici- 
pal officers  for  said' town  held  on  the  24th 
day  of  July,  A.  D.  1889,  and  that  appellee 
was  duly  elected  by  a  majority  of  the  electors 
of  said  municipality  as  mayor,  but  that  the 
Judges  and  inspectors  of  said  election,  or  a 
majority  of  them,  fraudulentlv  canvassed 
the  votes  cast  and  wrongfully  declared  ap- 
pellant elected,  and  that  he  took  the  oath  of 
office,  and  was  then  wrongfully  exercising 
the  franchises  thereof. 

The  proceedings  in  the  circuit  court  ter- 
minatea  in  a  Judgment  that  appellant  be 
ousted  from  the  office  of  mayor  of  said  town, 
and  that  appellee  be  Inducted  therein. 

The  pleadings  in  this  case  are  similar  in 
many  respects  to  those  in  the  case  of 
State  V.  Anderson,  26  Fla.  240,  both  cases 
growing  out  of  the  same  election.  The  re- 
spondent in  the  circuit  court,  appellant  here,* 
filed  a  motion  to  quash,  and  also  demurred 
to  the  information,  and  both  being  overruled, 
pleas  were  filed,  to  which  a  demurrer  was 
sustained.  The  pleas  were  amended,  and 
upon  the  issues  of  fact  made  on  them  the 
trial  was  had  that  resulted  in  the  Judgment 
mentioned. 

The  first  two  errors  assigned  are  the  rulings 
of  the  court  on  the  motion  to  quash,  and  the 
demurrer  to  the  information.  In  reference 
to  these  assignments  of  error  counsel  for  ap- 
pellant says :  **  But  as  the  court  has  virtual  \y 
passed  on  the  matter  raised  by  them  lately 
24  L.  a  A. 


in  a  similar  proceeding,  these  two  gKmiids> 
of  error  are  therefore  not  now  urged,  except 
as  such  matters  differ  from  the  case  referred 
to,  and  are  hereafter  specially  set  up."  It  i» 
then  urged,  first,  that  the  court  erred  in  over- 
ruling the  plea  of  rum  usurpavit  which  was 
filed  by  respondent  The  contention  under 
this  head  being  that  while  such  a  plea  would 
not  be  good  as  against  the  people,  where  the 
attorney-general  institutes  the  proceedings, 
the  same  rule  does  not  obtain  when  a  private 
individual  comes  in  on  his  own  relation  upon 
the  refusal  of  such  officer  to  commence  the- 
suit.  This  point  was  settled  in  the  case  men- 
tioned. State  ▼.  Anderson.  Where  the  suit 
is  instituted  on  the  relation  of  a  private  in- 
dividual, and  a  prima  facie  right  to  the  office 
is  shown,  tbe  respondent  must  show  by  what 
right  he  holds.  The  relator  having  shown  a. 
right  to  contest  for  the  office,  and  to  call 
upon  the  respondent  to  show  by  what  author- 
ity, quo  warranto,  he  exercises  the  functions- 
thereof,  and  an  issue  being  made  up  to  try 
such  right  between  the  parties,  the  fact  that 
the  relator  may  be  found  not  entitled  to  the 
office  will  not  authorize  the  respondent  to- 
hold  it  unless  he  is  entitled  to  it  Upon  such 
an  issue  the  statute  provides  that  no  per$«on 
sball  be  adjudged  entitled  to  hold  the  office 
then  in  question  except  upon  full  proof  of 
his  title  to  it  As  decided  in  the  case  re- 
ferred to,  the  plea  of  non  usurpavit  by  the 
respondent  is  not  proper,  and  the  court  did 
not  err  in  overruling  it 

It  is  further  insisted  under  the  assignments* 
of  error  mentioned  that  the  court  erred  in 
overruling  respondent's  third  original  plea. 
It  is  not  necessary  to  set  out  all  the  allega- 
tions of  this  plea,  as  the  only  objections  to 
it  urged  here  may  be  clearly  staled  without 
such  recital.  The  information  alleges  that 
the  town  of  Day  tona  was  a  municipal  corpo- 
ration duly  incorporated  under  the  laws  of 
the  state  of  Florida,  and  was  such  corpora- 
tion on  the  day  of  the  election  therein  men- 
tioned; and  that  said  election  was  ordered 
and  held  in  pursuance  of  an  ordinance  duly 
passed  by  said  municipality  in  May,  1884; 
and  that  the  provisions  of  another  ordinance 
passed  by  said  town  on  the  22d  day  of  July. 
1889,  two  days  before  said  election  was  held, 
were  enforced  by  the  inspectors  of  the  elec- 
tion up  to  the  closing  of  the  polls.  In  the 
second  plea  to  the  information  it  is  alleged 
that  the  ordinance  of  the  22d  of  July.  1889, 
was  inoperative  at  the  date  of  the  election 
because  it  was  passed  two  days  prior  thereto, 
and  had  not  then  been  properly  promulgated. 
The  third  plea  sets  out  the  provision  of  the 
ordinance  passed  in  1884,  prescribing  that 
the  inspectors  of  elections  in  said  town  shall 
proceed  substantially  as  the  state  laws  shall 
direct  and  after  reciting  what  was  the  state 
regulation  as  to  the  ballot  to  be  used  at  a 
general  election,  it  is  further  alleged  that 
said  election  was  held  In^  pursuance  of  the 
act  under  which  said  town  was  incorporated, 
the  said  ordinance  passed  In  1884,  and  the 
said  state  regulation  as  to  the  ballot  to  be 
used.  Also  that  on  final  canvass  of  the  votes 
cast  at  said  election  by  the  inspectors,  re- 
spondent was  found  by  them  to  be  duly  and< 
legally  elected  to  the  office  of  mayor  of  said* 
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towD,  giving  the  votes  cast  for  both  parties, 
and  upon  the  completion  of  said  canvass  the 
inspectors  duly  certified  the  result  of  the 
election  to  the  mayor  of  said  town,  who,  with 
the  aldermen  thereof,  in  regular  session  as- 
sembled for  that  purpose,  and  in  the  presence 
-  of  relator,  who  made  no  protest  or  objection 
thereto,  received  the  returns  of  said  election, 
and  by  resolution  adopted  the  same  as  the 
only  valid  result  of  said  election.  It  is  also 
alleged  that  the  respondent  then  took  the 
oath  of  office  as  said  mayor,  and  was  law- 
fully exercising  the  functions  thereof. 

It  will  be  seen  bv  an  examination  of  the 
case  already  referred  to  (State  v.  Anderson), 
that  the  validity  of  the  ordinance  passed  on 
the  22d  day  of  July,  1880,  so  far  as  shown 
by  the  record,  was  passed  upon  and  held  to 
be  valid.  The  ordinance  took  effect  from 
the  date  of  its  passage  and  approval. 

The  points  argued  by  counsel  under  the 
third  plea  are  **tnat  the  matter  was  rei  judi- 
cata, having  been  acted  upon  by  the  council, 
a  body  empowered  by  the  statute  to  Judge  of 
the  qualifications  and  election  returns  of  its 
own  members,"  and  that  the  plea  set  up  a 
full  defense  to  the  relator's  claims  for  the 
reason,  according  to  the  authorities  cited  on 
this  point,  that  the  jurisdiction  over  such 
matters  is  vested  exclusively  in  the  town 
council.  The  fact  that  relator  was  present 
when  the  return  of  the  inspectors  was  re- 
ceived by  the  council,  and  made  no  protest 
thereto,  was  not  sufficient  to  estop  him  from 
resorting  to  the  courts  for  the  redress  of  such 
rights  arrowing  out  of  the  election  as  he  may 
have  had.  In  reference  to  the  grant  of  power 
by  the  general  law  incorporating  cities  and 
towns  in  this  state  to  the  council  to  judge  of 
the  election  returns  and  qualifications  of  its 
own  members  having  the  effect  to  deprive  the 
courts  of  jurisdiction  over  such  matters,  it 
is  said  in  State  v.  Anderson  that  '*the  better 
authority,  as  we  think,  and  it  seems,  the 
weight  of  it,  is  against  the  proposition  that 
the  above  grant  to  the  council  ousts,  of  it- 
self, the  jurisdiction  of  this  court  to  inquire, 
upon  information  in  the  nature  of  quo  war- 
ranto, into  the  defendant's  title.  **  But  we 
fail  to  find  any  grant  at  all  to  the  council  to 
judge  of  the  election  of  the  mayor,  or  to  en- 
tertain any  contest  over  the  title  to  this  office. 
It  may  be  tbat  the  legislature  can  confer  such 
exclusive  authority  on  the  town  council  to 
pass  upon  the  election  and  qualifications  of 
the  mayor  as  to  deprive  the  courts  of  juris- 
diction over  the  same;  but  no  such  power 
had  been  conferred  upon  the  town  council  of 
Daytona  at  the  time  of  the  election,  and  re- 
lator had  a  right  to  resort  to  the  court  to  have 
his  right  to  the  office  determined. 

What  is  here  said  covers  the  objections 
urged  to  the  rulings  of  the  court  on  the 
pleadings,  and  we  find  no  errors  so  ^far  as 
the  objections  urged  extend. 

A  demurrer  was  overruled  to  the  amended 
pleas  filed,  and  upon  issues  tendered  tbereon 
the  defendant  demanded  a  trial  by  jurv. 
This  was  refused,  and  the  court  appointed 
a  master  to  take  testimony ;  upon  the  report 
of  the  master  the  court  proceeded  to  adjudi- 
cate the  cause.  The  defendant  excepted  to 
the  rulings  of  the  court  denying  the  trial  by 
24L.a  A. 


jury,  and  also  to  the  proceedings  before  the 
master,  and  they  are  assigned  as  error.  The 
ruling  of  the  court  on  the  demurrer  to  the 
amended  pleas,  it  may  be  stated,  is  not  be- 
fore us  for  review,  and  we  will  not  stop  to- 
discuss  it.  though  we  entertain  some  doubt 
about  the  legal  sufficiency  of  the  pleas  on 
demurrer.  Accepting  the  issues  or  fact,  aa 
was  done  by  the  court,  tendered  on  the  pleas, 
we  proceed  to  consider  the  errors  assigned. 
These  assignments  of  error  present  the 
question  whether  a  defendant  is  entitled  to- 
a  jury  trial  on  questions  of  fact  in  a  proceed- 
ing by  information  in  the  nature  of  a  quo 
warranto.  This  right  is  claimed  under  the 
guarantee  of  the  constitution.  The  present 
constitution  provides  that  ''the  right  of  trial 
by  jury  shall  be  secured  to  all,  and  remain, 
inviolate  forever."  The  first  constitution, 
framed  in  1888  for  our  state  government^ 
provided  that  ''the  right,  of  trial  by  jury 
shall  forever  remain  inviolate."  These  pro- 
visions, it  is  evident,  were  not  desiirned  to- 
grant  or  create  the  right  of  trial  by  jury, 
but  they   were  framed  for  the  purpose  of 

fuaranteeing  such  a  right  already  existing, 
t  has  been  said  that  a  constitution  is  not  the 
beginning  of  government,  and  is  adopted  in 
harmony  with  existing  conditions  of  things. 
The  following  is  the  language  of  Judge 
Cooley,  Quoted  by  us  in  the  case  of  English 
V.  State,  81  Fla.  840 :  **  It  is  also  a  very  rea- 
sonable rule  that  a  state  constitution  shall  be 
understood  and  construed  in  the  light  and  by 
the  assistance  of  the  common  law,  and  with 
the  fact  in  view  that  its  rules  are  still  left 
in  force.  By  this  we  do  not  mean  that  the 
common  law  is  to  control  the  constitution, 
or  that  the  latter  is  to  be  warped  and  per- 
verted in  its  meaning  in  order  that  no  in- 
roads, or  as  few  as  possible,  may  be  made- 
in  the  system  of  common  law  rules,  but  only 
that  for  definitions  we  are  to  draw  from  that 
great  fountain,  and  that  in  ludging  what  it 
means,  we  are  to  keep  in  mind  that  it  is  not 
the  beginning  of  law  for  the  state,  but  that 
it  assumes  the  existence  of  a  well -understood 
system  which  is  still  to  remain  in  force  and 
be  administered,  but  under  such  limitations 
and  restrictions  as  that  instrument  imposes. 
Donald  Y,  StaU,  81  Fla.  255.  Jvdge  Douglaa 
said  for  this  court  in  Flint  Biver  8,  B.  Co, 
V.  Boberts,  2  Fla.  102,  48  Am.  Dec.  186,  in 
speaking  of  the  right  of  trial  by  jury  that 
"it  has  always  been  an  object  of  deep  inter- 
est and  solicitude,  and  every  encroachment 
upon  it  has  been  watched  with  great  jeal- 
ousy. 8  Story,  Com.  638,  639,  §  1760.  In 
Maflrna  Charts  it  is  more  than  once  insisted 
on,'iiIb  the  principal  bulwark  of  our  liberties, 
but  especially  in  chapter  20,  by  which  it  is 
provided:  That  no  freeman  shall  be  hurt, 
in  either  his  person  or  property  (nisi  per 
legale  judicium  parium  suorum  tel  per  legem 
terrm),  unless  by  lawful  judgment  of  hib> 
peers  or  equals,  or  by  the  law  of  the  land. 
.  .  .  Chapter  29  of  Magna  Charta  is  in 
force  in  this  state  by  virtue  of  the  Act  of 
November  6,  1829,  adopting  the  common  law 
and  statute  laws  of  England." 

When  the  right  of  trial  by  jury  is  secured 
by  constitutional  provision  in  general  terms 
like  oars,  and  without  any  qualification  or 
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restriction,  it  must  be  understxxxl  as  retained 
in  all  those  cases  that  were  triable  by  jury 
according  to  the  courne  of  the  common  law. 
The  provision  in  the  first  constitution,  framed 
In  1838,  "  that  the  ri^ht  of  trial  by  jury  shall 
forever  remain  inviolate,"  contemplated, 
without  doubt,  a  continuation  of  jury  trials 
in  all  cases  where  such  was  the  practice  at 
the  common  law,  and  there  is  nothing  in  the 
subsequent  constitutions  to  indicate  a  change 
of  meaning  in  this  respect.  It  will  be  re- 
membered that  in  1829,  prior  to  the  forma- 
tion of  the  Constitution  in  1838,  the  legis- 
lature had  expressly  adopted  the  common 
law  of  England  as  in  force  in  the  territory 
of  Florida.  But.it  was  never  understood 
that  the  right  of  trial  by  jury  secured  by 
such  a  constitutional  provinion,  extended  to 
all  cases,  as  there  were  many  trials  and  pro- 
ceedings according  to  the  course  of  the  com- 
mon law,  in  which  juries  did  not  participate. 

The  old  common- law  writ  of  quo  warranto 
was  a  prerogative  writ,  to  be  applied  for  on 
behalf  of  the  crown  as  a  matter  of  right,  as 
against  one  who  had  usurped  franchises  or 
liberties  and  for  the  purpose  of  inquiring  by 
what  right  he  claimed  to  do  so.  It  was 
clearly  a  civil  remedy  at  law,  and  the  process 
to  bring  the  party  into  court  was  a  summons. 
In  process  of  time  the  old  writ  became  su- 
perseded in  great  measure  by  the  proceeding 
by  information  in  the  nature  of  quo  war- 
ranto. This  writ,  in  its  origin,  was  criminal 
in  its  nature  designed  not  only  to  oust  the 
usurper  of  the  franchise  claimed  by  him, 
but  to  punish  him  by  fine  for  such  usurpa- 
tion. The  question  of  the  right  to  exercise 
the  franchise  was,  however,  involved  in  the 
prosecution.  This  writ  at  first,  like  the  old 
one,  could  only  be  prosecuted  on  behalf  of 
the  crown,  and  at  the  present  it  must  be  in 
the  name  of  the  crown,  and  with  us  in  the 
name  of  the  state. 

The  Statute  of  0  Anne  made  some  chang:c8 
as  to  the  mode  of  instituting  this  writ,  con- 
fined probably  exclusively  to  municipal  of- 
fices, and  certain  crown  officers  were  per- 
mitted by  that  statute,  by  leave  of  the  court 
first  obtained,  to  institute  the  suit  in  the 
name  of  the  crown  on  the  relation  of  parties 
claiming  a  right  to  the  office.  This  statute 
extended,  to  some  extent,  the  writ  so  as  to 
permit. under  the  conditions  proscribed  a  con- 
test in  reality  between  private  individuals 
to  the  ottice  in  question.  It  was  very  much 
debated  for  quite  a  while  whether  the  in- 
formation in  the  nature  of  quo  warranto  was 
strictly  a  criminal  prosecution  or  a  civil 
suit.  It  is  clear,  however,  that  for  some  time 
before  the  revolution  the  writ  was  rega'rdcd 
in  England,  though  criminal  in  form,  as  a 
civil  proceeding  lo  test  the  riglit  of  a  party 
to  exercise  a  fmnchise,  and  of  ousting  a 
wron><:f  ul  possessor.  It  has  al  ways  been  con- 
sidered as  a  civil  remedy  at  law  by  the  great 
majority  of  the  American  courts,  and  our 
o^v  11  court  has  so  regarded  it.  State  v.  OUa- 
«on,  12  Fla.  190 ;  State  v.  Saxon,  25  Fla.  342 ; 
nitrite  V.  Anderson,  §upra;  Ames  v.  Kansas, 
111  U.  S.  449,  28  L.  ed.  482;  noU  to  case  of 
Peojile  V.  Ridiardson,  4  Cow.  97. 

The  question,  whether  or  not  the  Issues 
purely  of  fact  made  upon  the  pleadings  in 
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informations  in  the  nature  of  quo  warranto 
were  triable  by  jury  at  the  comiuun  law,  lus 
given  rise  to  some  diversity  of  opinion  in 
some  of  the  American  courts.  In  the  present 
investigation  we  are  confined  to  the  proceci!- 
ings  by  information  in  the  nature  of  quo 
warranto  which,  in  its  origin,  was  undouUi- 
edly  criminal  in  nature  as  well  as  purposi 
in  part.  Our  examination  into  the  matter 
has  conducted  us  to  the  conclusion  that  at 
the  time  of  the  revolution  the  trial  of  pure 
questions  of  fact  in  such  proceedings  was  by 
jury.  It  is  stated  in  5  Bacon's  Abridgment, 
page  188.  under  the  head  of  infoniiatiuos, 
that  ^as  an  information  of  this  kind  (quo 
warranto)  is  now  considered  rather  as  a  civil 
proceeding,  a  new  trial  may  be  granted  u 
well  where  there  has  been  a  verdict  in  furor 
of  the  defendant,  as  where  it  has  been  given 
in  favor  of  the  crown. "  Again  on  page  187, 
**  where  the  defendant  sets  forth  a  bud  title 
to  the  office,  and  confesses  the  user,  that 
amounts  to  a  confession  of  the  usurpation, 
and  if  an  immaterial  issue  is  joined,  and  a 
verdict  found  on  which  the  court  caomit 
give  judgment,  yet  they  will  not  grant  a 
repleader,  but  will  give  judgment  on  the 
plea.''  In  the  following  English  decisiooi 
in  such  cases  trials  by  jury  on  the  issues  of 
fact  were  had,  viz.  :  Rex  v.  Bennett,  1 
Strange,  lOl ;  Rex  v.  BeU,  2  Strancre,  9d.j; 
Nevill  v.  Payne,  1  Cro.  Eliz.  304  T /tee  v. 
Francis,  2  T.  R.  484;  Bex  v.  Philips,  I 
Burr.  293 ;  King  v.  Carpenter,  2  Show.  47; 
Bex  y.  Maiden,  4  Burr.  2135 ;  King  v.  Bridge, 
1  W.  Bl.  46. 

In  Bex  v.  Bennett  all'the  judges  of  Eng- 
land were  equally  divided,  the  division  be- 
ing equal  in  eiic'h  court,  over  the  question 
whether  a  new  trial  could  be  granted  after 
a  verdict  in  favor  of  the  defendant  in  such 
proceeding.  The  view  that  the  suit  wm 
criminal  then  widely  prevailed,  but  this 
point  was  finally  settled  in  favor  of  the  view 
above  announced,  that  the  action,  thoagh 
criminal  in  form,  was  regarded  as  a  ciiril 
suit  for  the  purpose  of  trying  the  right  to 
the  franchise.  It  seems  also  that  a  bill  of 
exceptions  was  allowed  in  such  proceedings. 
Bacon,  Abr.,  supra.  And  in  People  v.  i?aek- 
ett,  14  Mich.  243,  it  was  held  that  the  appl- 
late  court  would  not  review  tlie  proceedings 
on  the  trial  of  issues  of  fact  in  such  cases 
by  a  jury  in  the  circuit  court  without  the 
judge's  report  of  the  proceedings,  ruliogs, 
and  evidence  before  him. 

Angell  &  Ames  on  Corporations  ststo 
(§  741) ,  **  that  if  a  prima  facie  case  of  usurpa- 
tion is  made  out,  and  tliere  appears  a  fair 
doubt  on  the  title  of  the  defendant,  the  court 
will  not  discuss  the  question  in  the  sum- 
mary way  of  motion,  but  send  the  facts  to  i 
jury."  Several  English  cases  are  referred  to 
in  which  the  court  thought  proper  to  send 
the  question  to  a  jury,  or  leave  the  parlies 
to  bring  the  matter  more  solemnly  before  the 
court  on  demurrer.  In  a  great  many  of  the 
American  courts,  and  we  think  a  clear  ma- 
jority of  them,  parties  have  a  right  to  have 
the  jury  pass  upon  purely  questions  of  fact 
in  such  proceedings.  We  refer  to  some  of 
them :  People  v.  Albany  db  8,  R  Co.  07  K. 
Y.  161;   PeapU  y.  Doetburg,  16  Mich.  183; 
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Marbaugh  v.  People,  88  Mich.  241 ;  State  v. 
JSortan,  46  Wis.  882;  8taU  ▼.  Burnett,  2 
Ala.  140 ;  Lee  t.  State,  49  Ala.  48 ;  0am.  ▼. 
Woelper,  8  Serg.  &  R.  2»,  8  Am.  Dec.  628; 
-Com.  ▼.  iS7»»M,  45  Pa.  69;  State  v.  Funck, 
17  Iowa.  865 ;  State  v.  Iftntoalk  A  D.  Tump. 
<Jo,  10  Conn.  157. 

In  Peoj^  y.  Oik^f<,  15  Mich.  826,  a  question 
«T06e  in  tlie  supreme  court  on  issues  of  fact 
made  there  as  to  the  county  to  which  they 
should  be  sent  for  trial  by  lury,  and  it  was 
held  that  in  such  cases,  ^the  statute  being 
«ilent  as  to  the  place  of  trial  of  issues  of  fact 
involved  therein,  the  supreme  court  will  not 
«end  any  such  case  for  trial  to  a  court  other 
-than  that  where  the  election  took  place,  with- 
out the  same  showing  as  would  authorize  a 
change  of  venue."  The  supreme  court  of 
Wisconsin  in  the  case  of  State  ▼.  Mesemore, 
14  Wis.  115.  ordered  a  trial  by  jury  in  that 
court  on  issues  of  fact  raised  in  such  a  pro- 
ceeding on  the  ground  that  it  was  a  case  of 
public  interest  and  importance,  and  should  he 
then  determined.  That  court,  as  we  under- 
stand it,  exercises  its  own  discretion  whether 
trials  by  Jury  shall  be  had  there  on  issues  of 
fact  in  such  proceedings,  or  be  sent  to  a  trial 
•court  for  such  purpose.  In  KtTig  v.  Amerff, 
1  T.  R.  863,  it  was  held  that  upon  an  appli- 
cation for  a  trial  at  bar,  the  court  will  in 
every  case  exercise  its  own  discretion  upon 
the  peculiar  circumstances  of  the  case,  and 
-where  a  fair  trial  cannot  be  had  in  the  county 
where  the  matter  arises,  the  trial  will  be 
awarded  in  the  next  English  county  where 
the  king's  writ  of  venue  runs.  The  ciise  of 
State  y.  Foster,  82  Ean.  14.  presents  a  com- 
plete trial  by  jury  on  issues  of  fact  before 
the  supreme  court  in  an  information  in  the 
jiature  of  quo  warranto.  The  right  of  trial 
l>y  jury  on  such  issues  was  demanded  and 
^uscorded  by  the  court,  though  it  is  stated  to 
have  been  done  ex  gratia.  Vide  Paine  on 
Elections,  g  908,  where  it  is  stated,  ''the 
-n^eight  of  authority  is  in  favor  of  the  propo- 
«iri6n  that,  at  the  common  law,  an  informa- 
tion in  the  nature  of  a  quo  warranto  was  tri- 
able by  jury ;"  Reynolds  v.  State,  61  Ind.  892 ; 
Wood,  Mandamus  <&  Quo  Warranto,  p.  284 ; 
High.  Extr.  Legal  Rem.  §§  740,  741.  There 
lire  some  authorities  to  the  contrary :  State 
T.  Vail,  53  Mo.  97 ;  StaU  ▼.  Luptim,  64  Mo. 
415.  27  Am.  Rep.  258 ;  State  v.  Johnson,  26 
Ark.  281.  In  the  first  and  last  of  the  cases 
just  mentioned  applications  for  jury  trisls 
on  issues  of  fact  were  made  in  the  supreme 
courts  and  refused.  In  the  last  case  men- 
tioned the  proceeding  was  by  quo  warranto. 
In  this  case  it  is  said  that  **  in  the  proceeding 
by  information  in  the  nature  of  quo  warranto 
it  was  expressly  provided  by  an  act  of  par- 
liament (8  Geo.  II.,  chap.  25),  that  a  jury 
shall  be  struck  before  a  proper  officer  on  de 
mand  of  the  king  or  the  respondenc,"  and  it 
is  argued  from  this  fact  that  no  such  right 
existed  at  the  common  law.  as  the  statute 
would  have  been  useless  if  it  did.  We  have 
not  been  able  to  find  the  Statute  of  Geo.  XL, 
referred  to  in  the  opinion,  and  cannot  say 
whether  or  not  it  was  declaratory  of  the  com- 
mon law  on  the  subject,  but  from  the  date 
^iven,  it  would  be  old  enough  to  become 
Taw  here  by  virtue  of  the  Act  of  1829,  adopt- 
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ing  the  common  law  and  English  statutes  in 
force  prior  to  and  down  to  1776. 

In  State  y.  Suwannee  County  Oomn,,  81 
Fla.  1,  an  original  proceeding  by  mandamus 
in  this  court,  it  was  held  that  a  Jury  trial 
could  not  be  demanded  here.  The  view  ex- 
pressed was  that  the  constitution  conferred 
the  jurisdiction  on  this  court  in  such  cases, 
and  the  proceeding  was  at  common  law.  and 
according  to  this  proceeding  there  was  no 
Jury  trial,  as  the  return  was  conclusive.  Un- 
der the  Statute  of  9  Anne  issues  of  fact  were 
permitted  to  be  made  on  the  return  and  trial 
hsd  therein,  but  as  tnere  was  no  statute  re- 
quiring or  authorizing  such  issues  to  be  tried 
by  jury  in  this  court,  the  proceeding  should 
be  as  it  was  at  common  law  without  a  jury. 
In  State  v.  Vail,  supra,  it  was  decided  that 
the  supreme  court  had  jurisdiction  in  such 
cases,  but  it  would  generally  decline  to  in- 
vestigate them  when  other  courts  had  been 
provided  for  their  adjudication,  and  possess- 
ing the  same  powers  as  Xhe  appellate  court 
over  such  matters  subject  to  appeal,  and  hav- 
ing more  facilities  for  the  trial  of  such  is- 
sues. 

The  Statule  of  Anne  in  reference  to  permit- 
ting informations  In  the  nature  of  quo  war- 
ranto to  be  filed  on  the  relation  of  private 
persons  provides  that  such  actions  shall  pro- 
ceed in  such  manner  as  usual  in  cases  of  in- 
formation in  the  nature  of  quo  warranto. 
The  proceedings  in  the  case  biefore  us  were 
instituted  in  the  circuit  court,  and  we  are  to 
determine  whether  or  not  such  issues  of  fact 
are  triable  by  Jury  In  that  court,  and  not  in 
the  appellate  court.  As  before  stated,  our 
conclusion  is,  that  in  informations  in  the 
niituro  of  quo  warranto  the  right  to  have  issues 
of  fact  determined  by  a  Jury  existed  at  the 
common  law,  and  that  suoh  ri^ht  existed 
down  to  the  time  of  the  revolution.  There 
is  nothing  in  the  terms  of  the  Act  of  1872 
(chap.  1874)  that  will  prevent  a  c<mstruction 
in  harmony  with  such  right  as  it  existed  at 
common  law,  and  as  such  secured  by  the  con- 
stitutional provisions  to  which  we  have  re- 
ferred. 

It  may  be  well  to  say  that  we  are  not  deal- 
ing with  a  statutory  regulation  as  to  the  con- 
test of  the  election  of  a  mayor  of  a  town  or 
city.  It  was  decided  in  State  v.  Anderson, 
supra,  tuat  the  grant  of  power  to  the  council 
to  j  udge  of  the  election  returns  and  qualifica- 
tions of  its  own  members  did  not  deprive  the 
courts  of  Jurisdiction  by  the  remedy  of  in- 
ff)rmation  in  the  nature  of  quo  warranto. 
Rights  asserted  by  such  remedy  are  controlled 
by  common-law  principles,  and  not  by  stat- 
utory regulations  providing  exclusive  modes 
for  settling  contests  over  municipal  offices. 
State  V.  Lewis,  51  Conn.  118. 

The  issues  raised  on  the  pleas  filed  in  the 
case  under  consideration  presented  questions 

f»iirel  V  of  fact,  and  we  think  the  court  erred 
n  refusing  to  submit  them  to  the  considera- 
tion of  the  jury. 

The  denial  of  this  right,  it  will  not  be 
questioned,  is  good  ground  for  a  reversal  of 
the  judgment  appealed  from,  and  an  oi*der 
fHU  be  entered  reversing  the  judgment  and  re- 
manding the  cause  to  the  dreuit  Oouri. 
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Mary  E.  HODGES,  Appt.. 

V. 

A.  G.  C00K8EY. 
(88  Fla.71&.) 

*  1  •   The  relation  of  landlord  and  tenant 

existed  between  the  parties  appellant  and  ap- 
pellee, as  shown  by  the  record  in  this  case. 

8.  The  6onetitati<mal  exemption  of  per- 
sonal property  to  the  head  of  a  ftunily 
residinff  In  this  state  cannot  be  claimed  by  a 
tenant  as  afraiast  the  lien  for  rent  in  favor  of 
the  landlord  on  any  of  the  ag rioultural  products 
raised  on  the  land  rented.  Tbe  land  in  such  a 
case  is  reirarded  as  such  a  factor  in  the  produc- 
tion of  tbe  crops  as  to  subordinate  the  title  of  tbe 
tenant  thereto  to  tbe  su  perior  lien  given  by  stat- 
ute for  the  use  of  the  premises. 

8«  The  statutory  remedy  fiup  the  en- 
forcement of  a  claim  for  rent  is  em- 
braced within  the  terms  *'any  prcioess 
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of  law***  contained  In  the  exemption  article  oT 
tbe  Constitution  of  1868.  and  the  petsoDal  prop^ 
erty  exemption  secured  by  that  instrumentt. 
other  than  airrlcultural  products  raised  on  tb» 
laud  rented,  may  be  claimed  by  the  head  of  a 
family  residing  In  this  state,  as  against  tbe  liea 
for  rent  given  by  statute,  in  favor  of  tbe  land* 
lord. 

(lfay8l,189U 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Bradford  County  in 
favor  of  complainant  in  a  proceeding  to  enjoin, 
the  sale  of  certain  proper^  which  had  been 
levied  upon  under  a  distraint  warrant  for  rent, 
on  tbe  ground  that  it  was  exempt.  Affirmed. 
Cooksey  bought  for  a  term  of  years,  or 
leased,  from  Mary  E.  Hodges  a  piece  of  prop- 
erty on  which  was  a  mineral  spring  and  a  good 
stand  for  a  country  ptore.  Cookaey  owned  a. 
saw-mill,  and  bis  scheme  was  to  operate  the- 
mill,  improve  tbe  spring  for  the  accommoda- 
tion of  summer  visitors,  and  sell  goods.  He- 
undertook  to  pay  a  rent  of  $C00  per  annum. 


VOTi^-'AvaXidbQifty  of  exemptUmM  agcMiiA  claim 
for  rent. 

Statutory  Uen  for  rent. 

Where  the  landlord  is  eriven  a  lien  by  statute 
paramount  to  the  tenant*8  claim  of  exemption,  the 
laDdlord*s  lien  will  prevail.  Oathcart  v.  Tu mer,  18 
Fla.  837:  Slaughter  v.  Winfrey,  85  N.  C.  160;  Durham 
V.  Bpeeke,  82  N.  C.  87:  Prince  v.  Nance,  7  8. 0.  N. 
8.851;  Bryan  v.  Kelley,  85  Ala.  509. 

And  in  such  a  case  the  lien  is  not  lost  by  the  land- 
lord taki  ng- a  note  from  the  tenant  in  which  note 
the  exemption  is  waived.  Stephens  v.  Adams,  OB 
Ala.  117. 

So  leasing  a  storeroom  after  a  statute  was  passed 
which  statute  save  landlords  a  lien  for  rent,  makes 
tbe  statute  a  part  of  the  contract  of  lease  and 
waives  tbe  exemption  as  to  such  Uen,  Ex  parte 
Barnes,  84  Ala.  54a 

But  a  landlord  has  no  Uen  aaainst  the  property  of 
his  teoant  that  is  exempt,  where  there  is  no  statute 
creatine  such  Uen.  Abraham  v.  Davenport,  78 
Iowa,  111:  Mason  v.  0*Brien,42  Miss.  4a). 

But  see  ^'EquUaljie  Iton,*'  infra. 

And  under  B^y.Gen  8tat.,chap.68,  art.0.  •  6,  provid- 
ing that  property  exempt  from  execution  is  exempt 
from  distress  or  attachment  for  rent,  but  not  for 
money  or  property  furnished,  the  property  of  a 
subtenant  is  also  exempt  notwithstandin^r  chapter 
6C  article  2,  section  13,  gives  the  landlord  a  Uen  on 
the  property  of  the  tenant  or  under  tenant.  Budd 
V.  Ford,  01  Ky.  183. 

And  In  Livingstone  v.  Wright,  88  Tex.  TOO,  and 
MairallB  V.  Pitman,  Id.  824,  It  was  stated  tbat  the 
landlord  has  a  lien  on  the  property  of  tbe  tenant 
not  exempt  from  forced  sale  situated  in  the  bouse 
rented. 

Tbe  case  of  HODoas  v.  CoOKsar  holds  that  the 
constitutional  provision  exempting  one  thous- 
and dollars  worth  of  property  does  not  apply  where 
tbe  Stat  ute  erlves  a  landlord  a  Uen  on  products  raised 
on  tbe  land,  but  does  apply  to  other  property. 
This  distinction  made  on  tbe  ground  that  the  land 
is  a  factor  in  producing  the  crops  does  not  seem 
to  have  been  discussed  in  other  cases.  Although 
In  Georgia  tbe  landlord  was  aUowed  an  equitable 
Hen  on  tbat  ground  against  an  exemption  claim  of 
tbe  tenant.   See  subhead ''JCgfuftctMe  Iten.** 

Waiver  of  exemption, 
A  pledge  of  property  to  be  acquired  In  the  future 
will  not  give  a  landlord  a  lien  as  against  the  wld- 
24  UR.  A. 


ow*8  chiim  of  exemption.   Vinson  v.  HaUoweli,  at- 
Bush,  688. 

So  where  the  lease  gives  tbe  landlord  a  Uen  hot 
was  not  specific  aa  to  the  property  on  which  ex- 
emption was  waived,  ft  was  construed  to  give  a. 
Uen  only  on  nonexempt  property.  SeiUns  v.  Gun- 
derman,  85  Tex.  544. 

And  in  Wilder  v.  Stewart,  21 N.  T.  Week.  Dig.  08, 
It  was  stated  that  a  householder  could  not  by  an 
executory  agreement  estop  himself  in  a  lease  from, 
his  riffht  to  claim  tbe  exemption.  But  in  that  caaa 
the  landlord  united  his  claim  for  rent  with  other- 
claims  and  took  Judgment  thereon,  and  the  exemp- 
tion then  applied. 

And  under  Towa  Oode,  (I  2017,  providing:  for  a. 
landlord^  Uen  on  non-exempt  property,  where  a 
Uen  is  given  in  tbe  lease,  it  is  in  the  nature  of  a 
chattel  mortgaire  and  must  be  recorded.  Sfoor 
Valley  State  Bank  v.  Honnold,  86  Iowa,  8S2L 

See  note  to  Dickey  v.  Waldo  (Micb.;  28  L.  B.  A. 
440,  as  to  sale  or  mortgage  of  future  cropa. 

But  a  lease  constituting  the  rent  a  Uen  on  tho- 
crop  and  stock  on  the  premises  *'  whether  exempt 
from  execution  or  not"  is  a  valid  mortgaire  of  ex- 
empt property.    Fejavary  v.  Broesch,  62  Iowa,  88 
86  Am.  Bep.  26L 

This  case  does  not  show  whetiier  the  lease  waa- 
recorded  or  not. 

And  under  Kansas  Comp.  Laws  1870,  cbap.  6S.  8  SQL 
a  tenant  may  waive  in  writing  the  benefit  of  the 
exemption  laws  for  debts  contracted  for  rent. 
Holflington  v.  HulT,  24  Kan.  870. 

So  a  waiver  of  tbe  '^benefit  of  all  laws  or  usages* 
exempting  any  property  from  distress  or  execo* 
tlon  for  rent**  waives  the  exemption.  Beatty  v* 
Rankin,  IHO  Pa.  868. 

But  In  MltcheU  v.  Ooates,  47  Pa.  202,  it  waa  hdd 
that  a  waiver  of  exemption  in  the  lease  from  levy 
and  sale  **f  or  arrears  of  rent**  does  not  extend  to  a- 
Judgment  note  given  thereafter  in  Ueu  thereof. 

Eqfltttable  lien. 

In  Georgia  ft  has  been  held  that  a  landlord  ha»> 
an  equitable  Uen  on  the  tenant*8  crops  for  the  rent 
which  is  paramount  to  the  claim  of  tbe  tenant  for 
exemption.  Davis  v.  Meyers.  41  Ga.  06;  TBdiafecro 
V.  Pry,  41  Ga.  022;  HarreU  v.  Fasan,  48  Ga.  880. 

In  Taliaferro  v.  Pry,  supra,  there  was  a  mortgage- 
to  secure  the  Uen  made  by  the  tenant  and  one 
Judge  held  that  this  would  bhid  tha  tanant^s  wifa" 
without  her  slgnatura,  L  T. 


See  also  39  L.  R.  A.  403. 
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13aviDg  fafTed  to  pay  iostallmeDts  when  due 
-until  there  was  nearly  $1,500  due,  the  deCend- 
^ant  levied  a  distraiot  warrant  upon  all  his 
property,  includiog  crops  of  himself  and  his 
tenant  and  some  foods  belonidDg  to  his  son. 
Oooksey  then  instituted  this  proceeding  to  eo- 
.join  the  sale  of  the  property  on  the  ground 
that  it  was  exempt  from  execution  to  him  as 
^e  head  of  a  family. 

Further  facts  appear  in  the  opinion. 

Me»8r9.  'EAn^ib  King^  for  appellant. 

Mr.  Thomas  E.  Bnir^»  for  appellee: 

An  exemption  of  personal  property  from 
forced  sale  under  legal  process,  to  the  amount 
of  $1,000  in  value,  may  be  claimed  under  the 
constitution,  by  a  tenant  entitled  to  claim  ex- 
emption when  bis  property  is  levied  upon  for 
the  satisfaction  of  a  claim  for  rent  pr  supplies 
furnished  by  the  landlord;  but  such  exemp- 
tion cannot  be  claimed  out  of  the  products  of 
the  land  rented,  when  an  express  lien  exists 
-under  the  statute. 

Caihcart  v.  Turner,  18  Fla.  837. 

The  distress  warrant  in  this  cause  was  sued 
-out  in  October,  188tf,  and  the  rent  distrained 
for  accrued  prior  to  the  year  1889.  Bv  chap- 
ter 8247  Laws  of  Florida,  Pamphlet  Acts  of 
the  Legislature,  1881,  page  64,  it  is  provided 
that  distress  for  rent  can  only  be  made  on  crops 
grown  during  the  current  year  of  the  accrual 
-of  the  rent  for  which  distress  is  made. 

Mr.  L.  B.  Rhodes  also  for  appellee. 

Mabrjr*  •/.,  delivered  the  opinion  of  the 
•court: 

Appellee  filed  a  bill  in  chancery  against 
appellant  and  the  sheriff  of  Bradford  county 
to  enjoin  the  sale  of  personal  property  levied 
-on  by  virtue  of  a  distress  warrant  to  collect 
rent  alleged  to  be  due  appellant.  The  in- 
Junction  prayed  for  in  the  bill  was  granted, 
to  continue  in  force  until  the  further  order 
of  the  court,  and  after  answer  filed  a  motion 
was  made  to  dissolve  the  injunction  on  bill 
and  answer.  The  motion  to  dissolve  the  in- 
junction was  overruled,  and  from  this  ruling 
the  respondent,  Mary  E.  Hodges,  appealed. 

The  bill  contains  many  allegations  of  mat- 
"ters  of  which  a  court  of  chancery  has  no 
Jurisdiction,  and  we  do  not  deem  it  necessary 
to  set  them  out  In  this  opinion.  As  no  ob- 
jection was  made  to  the  sufficiency  of  the 
plead in;::9,  we  will  consider  no  allegation 
therein  except  these  relating  to  appellee's 
riirht  of  exemption  in  and  to  the  property 
seized  under  the  distress  proceedings.  The 
theory  of  the  bill  is  that  the  complainant  ap- 
pellee here,  is  entitled  to  the  constitutional 
•exemption  of  $1,000  worth  of  personal  prop- 
erty out  of  the  property  seized  under  the  dis- 
tress warrant.  Chapter  8346,  Laws  of  1881, 
^x)nfers  upon  the  circuit  courts  ** equity  juris- 
diction to  enjoin  the  sale  of  all  property,  real 
and  personal,  that  is  exempt  from  forced  sale 
under  the  constitution  and  laws  of  the  state 
•of  Florida, "  and  such  matters  in  the  case  be- 
fore us  as  relate  to  the  claim  and  right  of  ap- 
pellee to  hold  as  exempt  from  such  forced 
sale  the  property,  or  any  part  of  it,  levied  on 
by  the  sheriff,  come  properly  within  the 
Jurisdiction  of  the  court  of  chancery. 

The  relation  between  appellant  and  appel- 
lee,  as  shown  by  the  written  contract  between 
^L.R  A« 


them,  a  copy  of  which  is  attached  to  the  bill 
«nd  not  questioned  by  the  answer,  was,  we 
think,  that  of  landlord  and  tenant.  The  lease 
of  the  premises  therein  described  was  for  five 
years,  beginning  on  the  first  day  of  January, 
1885,  at  a  yearly  rental  of  six  hundred  dol- 
lars, evidenced  oy  five  promissory  notes,  due 
respectively  January  1,  1886,  January  1.  1887, 
January  1,  1888,  January  1,  1K89,  and  Jan- 
uary 1,  1800,  and  the  claim  for  rent  alleged 
to  be  due  under  this  lease  on  the  10th  day  of 
October,  1889,  when  the  distress  warrant  was 
issued,  was  $1,446.22.  The  property  levied 
on  under  the  warrant  consisted  of  horses, 
mules,  cattle,  hogs,  wagons,  cart,  buggy  and 
harness,  farming  implements,  corn,  fodder 
and  cotton,  gathered  and  ungathered,  a  steam 
saw- mi  11  and  machinery  attached,  a  grist- 
mill, cotton  gins  and  a  cotton  press,  a  Tot  of 
sawed  lumber  and  a  stock  of  merchandise 
consisting  of  dry  goods,  groceries,  and  medi- 
cines. All  of  the  property  levied  upon  was 
found  on  the  leased  premises  except  about 
thirty- three  head  of  cattle,  one  wagon  and 
one  cart,  and  this  part  of  the  property  was 
found  on  another  place.  Appellee  was  the 
head  of  a  family  residing  in  this  state,  and 
claims  that  he  is  entitled  to  hold  one  thousand 
dollars'  worth  of  the  property  levied  on  ex- 
empt from  sale  under  the  distress  proceed- 
ings, and  this  is  the  only  question  we  need 
consider  in  determining  the  correctness  of  the 
court's  ruling  in  refusing  to  dissolve  the  in- 
junction. 

Claims  for  rent  under  section  1,  chapter 
8181,  Acts  of  1879,  are  declared  to  be  a  lien 
on  all  agricultural  products  raised  on  the 
land  rented  superior  to  all  other  liens  and 
claims  though  of  older  date,  and  also  a  lien 
on  all  other  property  of  the  lessee  or  his  sub- 
lessee or  assigns  usually  kept  on  the  premises 
superior  to  any  lien  acquired  subsequent  to 
such  property  having  been  brought  on  the 
premises  leased.  The  distress  warrant  may 
be  levied  on  any  property  of  the  tenant  liable 
for  the  rent  whether  it  he  found  on  or  off  the 
leased  premises,  and  in  whosesoever  posses- 
sion found,  but  the  lien  of  the  warrant  on 
property  not  mentioned  in  the  first  section  of 
said  act  dates  from  the  day  upon  which  the 
levy  is  made.  Chapter  8247,  Acts  of  1881, 
gave  the  landlord  alien  on  the  crops  grown 
on  the  rented  land  for  rent  for  the  current 
year,  and  also  for  advances  made  for  the  sus- 
tenance or  well-being  of  the  tenant  or  his 
family,  for  preparing  tho  ground  for  culti- 
vation, or  for  cultivating,  gathering,  saving, 
handling,  or  preparing  the  crop  for  maiket. 
This  act  gave  a  further  lien  on  articles  ad- 
vanced and  on  property  purchased  with  money 
advanced,  which  neea  not  be  considered  in 
this  case.  We  re^rd  it  as  settled  in  this 
state  that  the  constitutional  exemption  of  per- 
sonal property  cannot  be  claiined  as  against 
the  Hen  for  rent  on  the  agricultural  proiducts 
raised  on  the  land  rented.  OcUhcart  v.  Tur- 
ner, 18  Fla.  887;  Blanchard  v.  Raina,  20 
Fla.  467.  There  are  many  decisions  sustain- 
ing the  view  taken  by  this  court  in  the  cases 
mentioned.  The  land  rented  is  regarded  as 
such  a  factor  in  the  production  of  the  crops 
as  to  subordinate  the  title  of  the  tenant  thereto 
to  the  superior  or  paramount  lien  for  the  use 
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and  occupation  of  the  land.  As  expressed  in 
Gat/icart  v.  Turner:  "As  to  such  products 
there  can  be  no  claim  of  exemption,  because 
the  very  title  of  the  tenant  to  such  products 
is  subordinate  to  the  lien."  Slaughter  v. 
Winfrey,  85  N.  0.  159.  The  lien  given  by 
the  Act  of  1879,  supra,  is  on  the  agricultural 
products  raised  on  the  land  rented,  and  no 
reference  is  made  to  the  crop  of  any  year 
during  the  lease  being  bound  only  for  the  rent 
of  that  year.  By  this  act  the  lien  for  rent  is 
a  charge  as  between  landlord  and  tenant  upon 
any  of  the  agricultural  products  raised  on 
the  rented  premises  during  the  pendency  of 
the  lease.  Whether  the  lien  for  rent  on  the 
other  property  of  the  tenant  usually  kept  on 
the  premises,  and  found  either  on  or  on  the 
same,  is  superior  to  the  claim  of  exemption 
from  forced  sale  under  the  constitution,  pre- 
sents anotlier  question.  In  the  absence  of  any 
right  to  the  exemption  provided  for  in  the 
constitution,  it  is  entirely  clear  that  the  Act 
of  1879  gives  a  lien  on  all  the  property  other 
than  agricultural  products  of  the  lessee  or 
his  sub- lessee  or  assigns  usually  kept  on  the 
premises  superior  to  liens  acquired  subse- 
quent to  the  carrying  of  such  property  on  the 
premises  leased.  Jones  v.  Fbx,  23  Fla.  454 ; 
Ifbx  v.  Jones,  26  Fla.  276. 

It  is  contended  by  counsel  for  appellee  that 
the  riglit  to  claim  the  constitutional  exemp- 
tion as  against  a  demand  for  rent  lias  been  de- 
cided by  this  court  in  the  case  of  Cathcart  v. 
Turner,  A  careful  examination  of  that  case 
will  sliow  that  it  cannot  be  regarded  as  a  di- 
rect adjudication  of  the  point.  It  is  true 
that  in  that  case  the  distress  warrant  was 
levied  upon  agricultural  products,  and  also 
on  some  "* household  goods,*'  and  as  to  the 
household  ^oods  the  opinion  says  that  the 
claimant,  **  if  he  is  entitled  to  claim  the  bene- 
fit of  any  exemption  of  properly  *from  forced 
sale  on  any  process  of  law'  he  can  lawfully 
claim  them  as  exempt  from  distraint  for  rent 
or  any  other  process  of  law  under  the  terms 
of  section  1,  article  9,  of  the  Constitution,  to 
the  value,  if  not  more,  of  one  thousand 
dollars.**  The  statement  of  the  case  shows 
that  Cathcart,  the  landlord,  had  a  special 
contract  for  rent  by  which  all  the  crops 
grown  on  the  place  were  to  be  appropriated 
to  the  payment  of  the  rent  and  for  supplies 
furnished,  and  that  none  of  the  crops  were  to 
be  sold  by  the  tenant  until  the  rents  and 
supplies  were  paid  for.  This  contract  is  re- 
ferred to  in  one  place  in  the  opinion  as  being 
a  paper  mortgaging  the  crops  to  pay  the  rent. 
As  we  un(ier?>tand  the  facts  of  that  case  the 
landlord  had  taken  a  specific  lien  by  contract 
on  the  agricultural  products  alone  to  secure 
his  rent  and  supplies,  and  that  he  was  insist- 
ing on  that  lien  in  his  bill  to  enjoin  the 
sheriff  and  the  tenant  from  allowing  a  claim 
of  exemptions..  The  further  statement  in 
reference  to  the  household  goods,  that  the 
sheriff  should  not  be  enjoined  from  allowing 
the  debtor  entitled  to  the  exemption  to  select 

ficrsonal  property  within  the  constitutional 
imit  as  to  value  upon  which  the  lien  did 
not  exist,  indicates  that  such  goods  in  the 
case  then  before  the  court  were  regarded  as 
not  being  subject  to  the  lien  relied  upon  in 
the  bill  Counsel  for  appellant  insist  that 
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the  case  of  Blanc^iard  v.  Baines,  ntpra,  is  an 
authority  against  the  right  of  the  tenant  to 
claim  an  exemption  as  against  a  deoiand  for 
rent.  We  do  not  understand  that  the  claim 
of  exemption  was  presented  in  that  case.  An 
affidavit  based  upon  a  claim  for  rent  and  sup- 
plies furnished  was  made  and  the  warrant  is* 
sued  thereon  levied  upon  agricultural  pro- 
ducts and  horses,  and  the  question  presented 
to  the  court  arose  on  a  motion  to  quash  the 
distress  warrant  on  the  grounds  that  the 
affidavit  was  not  sufficient,  and  tliat  the 
writ  was  void  because  it  was  not  made  re- 
turnable on  a  rule  day,  and  no  service  of  it  oi» 
any  one  was  required.  The  principal  point 
considered  in  the  case  is  whether  the  pro- 
cedure provided  by  the  statute  for  the  col- 
lection of  rent  by  warrant  of  distress  was  in 
conflict  with  the  constitutional  provisions 
securing  the  right  of  trial  by  iur?,  and  pro- 
viding that  no  person  shall  be  (fepri  ved  of  bis 
property  without  due  process  of  law.  The 
common* law  proceeding  by  w^arrant  of  dis- 
tress is  referred  to  and  it  is  said  that "  our  stat- 
ute adopts  the  common-law  right  of  distress 
for  rentj  but  requires  the  landlord  to  make 
oath  to  the  amount  due.  It  has  further  pro- 
vided that  the  landlord  shall  have  a  like  lien 
upon  crops  for  the  price  or  value  of  supplies 
and  advances  made  by  him,  or  under  his 
order,  to  the  tenant,  to  enable  him  to  make 
and  harvest  his  crops.  The  contract  of  leas- 
ing is  made  under  these  conditions  imposed 
by  the  statute,  and  of  course  the  statute 
enters  into  and  forms  part  of  the  oontract, 
regulating  and  limiting  the  rights  and  duties 
of  each  party.  This  statute,  as  before  re- 
marked, makes  the  rent  and  advances  a 
specific  lien  upon  the  property  mentioned,  and 
thereby  the  landlord  has  a  right  of  property 
in  the  crops,  etc.,  which  he  is  by  the  act  au- 
thorized to  foreclose  by  seizure  and  sale  in 
the  manner  prescribed.  *'  The  court  was  speak- 
ing, it  must  be  remembered,  with  reference 
to  the  necessiiy  of  notice  and  a  trial  by  jury 
before  the  seizure  of  property  under  a  distress 
warrant,  and  not  as  to  the  right  of  a  tenant 
who  was  entitled  to  the  b^^nefit  of  exemptions 
to  shield  a  part  of  his  property  other  than 
agricultural  products  to  the  value  of  $1,000 
from  sale  under  such  proceedings.  The  con- 
tract of  lease  in  the  case  before  us  arose  under 
the  Constitution  of  1868,  and  the  homestead 
article  in  that  instrument  provided  that  cer- 
tain real  estate  together  with  $1,000  worth  of 
personal  property  **  shall  be  exempted  from 
forced  sale  under  any  process  of  law."  It  is 
clear,  we  think,  that  the  statutory  remedy 
for  the  enforcement  of  a  claim  for  rent  is 
embraced  within  the  terms  **any  process  of 
law.**  At  common  law  the  landlord  could 
himself  distrain  for  rent  or  employ  a  bailiff^ 
or  servant  to  do  so  for  him,  but  under  our 
statute  he  must  make  an  affidavit  setting  fortb 
his  right  to  distrain  and  the  amount  due,  and 
procure  the  issuance  of  a  warrant  to  be  levied 
by  designated  officers.  Clearly  the  proceed- 
ing authorized  under  the  distress  warrant  is 
a  process  of  law.  Smoot  v.  Sirauss^  21  Fla. 
611.  By  entering  into  a  lease  of  land  we  cao- 
readily  see  how  it  is  that  a  tenant  voluntarily 
subjects  himself  to  the  remedies  provided  by 
law  for  the  collection  of  rent  due  by  the  terms 
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of  the  leases  to  the  extent  that  Lis  property 
is  liable  to  be  taken  in  satisfaction  of  such 
claim.  To  this  extent  the  decision  in  Blan- 
eJiard  v.  Rninn  went,  but  we  do  not  under- 
stand that  it  was  there  decided  that  by  enter- 
ing into  a  mere  rental  contract  the  tenant 
waived  his  right  of  exemption  under  the  con- 
stitution. It  is  conceded  of  course  that  tlie 
party  entitled  to  such  exemption  can  waive 
it,  and  it  is  contended  here  tliat  by  entering 
into  a  lease  of  appellant's  land  appellee  has 
consented  to  the  sale  of  his  property  to  satisfy 
the  lien  given  by  statute  for  the  rent,  and 
cannot  claim  any  exemption  as  against  such 
claim.  While  the  lease  in  this  case  contains 
conditions  to  be  performed  by  both  lessor  and 
lessee,  there  is  no  stipulation  in  it  for  a  lien 
on  any  property  to  secure  the  rent  agreed  to 
be  paid.  It  was  decided  in  Patterson  v. 
Taj/lor,  16  Pla.  836,  that  the  exemption  from 
forced  sale  under  the  constitution  was  ex- 
pressly waived  by  voluntarily  executing  a 
mortgage  on  specific  property,  and  the  mort- 
gagor was  estopped  from  asserting  his  exemp- 
tion as  to  such  property  in  the  face  of  such 
a  contract.  A  waiver  of  any  benefit  of  the 
exemption  laws,  or  an  agreement  that  all  the 
debtor* A  property  shall  be  subject  to  levy  and 
sale,  contained  in  a  promissory  note,  was 
held,  in  Carter  v.  Girter,  20  Pla.  558,  61  Am. 
Hep.  618,  to  be  inoperative  as  against  the 
policy  of  the  exemption  laws.  It  is  said  in 
this  case  that  ''the  object  of  exemption  laws 
is  to  protect  people  of  limited  means  and 
their  families  in  the  enjoyment'of  such  prop- 
erty as  may  be  necessary  to  prevent  absolute 
pauperism  and  want,  and  against  the  con- 
sequence of  ill-advised  promises  which  their 
lack  of  judgment  and  aiscretion  may  have 
led  them  to  make,  or  which  they  may  have 
been  induced  to  enter  Into  b^  the  persuasions 
of  others.**  It  was  decided  in  Baker  v.  State, 
17  Fla.  406,  that  the  real  estate  exemption  of 
a  party  who  had  enjoyed  the  same  accrued  to 
his  heirs  notwithstanding  the  deceased  head 
of  the  family  had  not  resorted  to  the  statutory 
method  of  defining  and  placing  on  record  tlie 
description  of  the  property  he  intended  should 


constitute  his  homestead.  It  cannot  be  said 
that  the  property  of  the  tenant  carried  on  the 
leased  premises  or  left  off  is  the  immediate 
product  of  the  soil  lea^d,  nor  does  tlie  tenant 
acquire  the  title  to  such  property  as  a  result 
of  the  tenancy  and  in  subordination  to  the 
lien  of  the  statute.  If  the  legislature  can 
declare  a  lien  in  favor  of  the  landlord  for  his 
rent  on  all  the  property  of  his  tenant  other 
than  agricultural  products,  and  it  follows 
that  by  entering  into  the  rental  contract  alone 
the  tenant  thereby  pledges  his  property  to 
pay  such  claim  and  waives  his  constitutional 
right  of  exemption  therein,  then  it  seems  to 
us  that  the  legislature  can  by  providing  sim- 
ilar liens  to  secure  the  payment  of  other 
debts  avoid  and  annul  not  only  the  policy 
but  the  plain  provisions  of  the  constitution 
on  the  subject  of  exemptions.  Food  and 
raiment  are  as  essential  to  life  as  a  habitation 
and  shelter,  and  we  might  find  insurmount- 
able difiiculty  in  discriminating  against  the 
lien  for  one  class  of  demands  and  in  favor  of 
the  other.  The  claim  for  rent  was  highly- 
favored  at  the  common  law,  but  we  are  un- 
able to  discover  anv  purpose  in  the  constitu- 
tion to  except  this  demand  from  those  against 
which  the  exemptions  provided  for  may  be 
claimed.  Tlie  constitution  exempts  tu  the 
person  entitled  thereto  $1,000  worth  of  per- 
sonal property  from  forced  sale  under  any 
process  of  law,  and  the  legislature  cannot 
indirectly  deprive  him  of  such  right  any  more 
than  it  can  directly  do  it. 

The  appellee  on  the  showing  made  was- 
entitled  to  his  personal  property  exemption 
to  the  limit  of  $1,000  worth  in  the  personal 
property  other  than  agricultural  products 
levied  upon  by  the  sheriff,  and  the  court  did 
not  err  in  refusing  to  dissolve  the  injunction 
restraining  the  sale  until  the  further  order 
of  the  court  adjudicating  such  exemption 
right.  This  is  the  only  question  arising  on 
the  appeal  involving  the  correctness  of  the 
order  refusing  to  dissolve  the  injunction,  and 
tits  decree  of  ilie  court  below  must  be  affirmed. 

Ordered  accordingly. 
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SUPREME  SITTING  OF    THE    ORDER 

OF  IRON  HALL. 


(-. 


.OODD.. 


1.  A  eonrt  will  not  inm  over  to  »  re- 
ceiver and  aMi^rnee  of  a  forei|^  coi^ 
poration«  wbo  to  appoloted  in  another  state,  a 
fund  which  to  In  the  hands  of  a  looal  receiver, 
unless  tattofled  that  no  injustloe  would  thus  be 
done  to  citizens  in  that  state. 

8.  The  flicte  that  the  seal  of  a  benefit 
eoeietsr  ec  ntaine  the  words  **$  1 ,000  in 


•even  years**  and  the  by-laws  are  so 
worded  as  to  lead  persons  to  ezpeet 
not  to  exceed  two  assessments  per- 
montht  wnlch  return  from  such  assessmentR  is 
impoflsible  of  accomplishment,  thereby  furnish- 
ins  desiflrninff  men  an  easy  means  for  entrap- 
Ting  the  unwary,  do  not  establish  fraud  as  a 
matter  of  law,  so  as  to  give  the  association  no 
riRht  to  assessments  collected. 
8«  The  Order  of  Iron  Hall  was  a  secret 
and  Internal  society,  within  tbe  Ck>nnectl. 
cut  statute  ezceptin«r  such  societies*  from  the 
law  requiring  the  authority  of  the  insurance 
commissioner  to  entitle  a  foreign  corporation  to- 
do  insurance  business  within  the  state. 


KOTB.— Borne  of  the  conclusions  reached  In  the 
above  case  seem  to  be  at  variance  with  those 
reached  by  the  Bfassaohuseits  court  when  the  rights 
of  tbe  Indiana  receiver  came  before  it  (BusweU  v. 
Supreme  Sitting  Order  of  Iron  Hall  (Mass.)  S8  L.  B. 
A.  8KB),  although  in  that  case  the  question  was 
24  L.R  A. 


raised  in  a  more  preliminary  form  it  being  a  pi^tlr 
tiOD  for  intervention  on  the  part  of  tbe  receiver, 
and  the  court  may  not  b«  willing  to  actually  send 
tbe  funds  to  Indiana  when  the  time  for  such  action 
Is  reached. 


See  also  25  L.  R.  A.  739;   32  L.   R.  A.  311:  41  L.  R.  A.  307 
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•4.  Fdndfl  in  the  hands  of*  Conneetleai 
receiver  reoeived  from  tmeteee  of  lo- 
eal  braAChee  of  the  Order  of  Iron  Hall 
in  that  state  and  made  ap  of  the  reserved 
funds  which  were  in  the  hands  of  the  trustees  of 
such  looal  branobes  whioh  had  been  oreated  by 
retaining,  under  the  laws  of  the  order,  80  per  oent 
•of  assessments  collected,  are  subject  to  an  equi- 
table Hen  on  the  insolveacy  of  the  corporation 
for  repayment  of  certiflcate  holders  in  that  state, 
if  they  elect  to  treat  the  contract  as  rescinded 
and  will  be  retained  for  distribution  among  them 
Instead  of  paying  them  over  to  a  receiver  and  as- 
signee appointed  in  Indiana,  where  the  corpora- 
-tion  was  created  and  is  beiog  wound  up,— espe- 
-dally  where  he  Qlaims  the  money  for  distribution 
among  the  creditors  of  the  corporation  generally, 
without  any  distinction  In  favor  of  oertiflcace 
holderB. 

(March  ft.  18M.) 

'T}  ESERYATION  by  the  Saperior  Coort  for 
Xt  Fairfax  County  for  the  opinion  of  the  Su- 
preiDc  Court  of  Emrsas  to  the  distribution  of 
funds  beloneing  to  local  braoches  of  the  Order 
of  Iron  Hall,  for  which  Edwin  L.  Scofleld  had 
heen  appointed  receiver  for  the  collection  of 
-funds  in  the  state  of  Connecticut,  and  for 
^hich  applications  were  made  by  the  Indiana 
receiver,  James  F.  Failej,  and  by  such  local 
branches.  Judgment  in  favor  of  the  local 
braneha  advised. 

The  facts  sufficiently  appear  in  the  opinions. 

Mesars,  Lucina  P.  Deming^  and  Sanies 
Siahop*  for  Branches  b04  and  1175: 

As  the  property  is  all  located  in  this  state  the 
eppointmeot  of  the  receiver  in  Indiana  has  no 
•effect  on  the  money  here,  and  cannot  pass  title 
because  the  courts  of  Indiana  have  no  extrater- 
ritorial authority. 

Paine  v.  Lester,  AA  Conn.  196,  26  Am.  Rep. 
442;  Pondy.  Cooke,  45  Conn.  182, 29  Am.  Kep. 
-668:  Chicago,  M.  A  8t.  P.  R.  Co.  v.  Keokuk  N, 
L.  Packet  Co.  108  111.  822,  48  Am.  Rep.  557; 
Booth  V.  Clark,  68  U.  8.  17  How.  82^840,  15 
L.  ed.  164-171;  Hunt  v.  Columbian  Ins,  Co. 
m  Me.  297,  92  Am.  Dec.  592;  Atkinev.  Wabash, 
^.  L.  <t  P.  R.  Co,  29  Fed.  Rep.  172;  Warner 
T.  Jaffray,  96  N.  Y.  248,  48  Am.  Rep.  616. 

There  are  three  funds  and  they  are  separate 
4ind  distinct: 

1.  The  general  fund,  raised  by  taxatiop  and 
the  sale  of  paraphernalia,  supplies,  etc.,  which 
is  used  for  the  payment  of  expenses. 

Articles  of  Association,  Fifth,  p.  5;  Consti- 
tution &  Laws,  art.  8.  §  1,  p.  26. 

2.  The  benefit  fund  which  is  created  by  80 
per  cent  of  each  assessment  and  is  governed  by 
Law  I.,  p.  29,  which  law  lays  down  the  man- 
ner in  which  it  shall  be  collected  and  disposed 
of. 

8.  The  reserve  fund. 

The  reserve  fund  is  a  separate  and  distinct 
-fund  governed  by  a  separate  law  and  is  under 
the  control  and  supervision  of  the  branch 
which  creates  it. 

Consti'Ution,  etc.,  pages  85,  86,  87. 

This  reserve  fund  could  not  be  touched  by 
Ihe  supreme  sittinff  until  after  the  expiration 
ef  six  years  and  six  months.  Up  to  that  time 
it  could  not  be  used  or  called  for  by  it  for  any 
purpose  whatsoever. 

At  the  end  of  that  period,  to  wit,  six  years 
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and  six  months,  one  seventh  oould  be  called 
for  and  used  in  the  payment  of  benefits.  Ho 
more  could  bj  called  for  until  the  next  yeair. 
and  no  branch  could  be  compelled  to  draw 
from  its  reserve  fund  or  pay  aoy  more  lutil 
the  expiration  of  seven  years  and  six  moDtla, 
and  yearly  thereafter  the  supreme  silting  could 
call  for  one  seventh  for  the  purpose  of  paying 
benefits,  and  for  that  purpose  only. 

This  is  the  contract  between  the  brancbea^  or 
the  members  composing  each  branch,  and  the 
supreme  sitting. 

Torrey  v.  Baker,  1  Allen,  120;  Borgm^e  v. 
Supreme  Lodge  Knights  A  Ladies  of  Honor,  ^ 
Mo.  App.  142;  BellenbergY,  District  No.  I  Ii^ 
dependent  Order  of  Bnai  Berith,  94  N.  Y.  580; 
ruinois  Masonit  Benev,  8oe,  v.  Baldu^n,  86  IlL 
482;  TocY.  Howard  Masonic  MvL  Benen.  Amss, 
qf  Baltimore,  68  Md.  86. 

The  supreme  sitting  is  now  in  sucb  a  condi- 
tion that  it  is  impracticable  and  impo$«ible  for 
the  defendants  *'(».  e.  the  supreme  aittiDg)  to 
lawfully  proceed  with  or  to  continue  its  busi- 
ness." 

So  that  it  is  impossible  and  impracticable  for 
the  supreme  sitting  to  lawfully  collect  this 
money  aod  use  it  for  the  payment  of  benefits. 

By  the  contract  made  with  the  branches  it 
was  agreed  that  this  money  should  not  be  used 
for  any  other  purpose  save  the  purpose  which 
the  supreme  sitting  and  the  receiver  cannot 
carry  out  and  fulfill. 

.  The  receiver  is  attempting  to  force  a  contract 
which  was  never  made  and  claims  that  the 
money  belongs  to  the  supreme  sitting  which  is 
a  claim  never  made  by  that  body  itself. 

Courts  will  see  that  a  trust  fund  ia  appropri- 
ated to  the  object  designed  and  will  not  suffer 
it  to  l)e  diverted  unlM  with  the  consent  of 
the  cootributors. 

Bacon.  Ben.  Soc.  g  89;  DukcY.  Fuller,  9N. 
H.  586,  82  Am.  Dec.  892. 

Funds  contributed  by  members  of  a  volun 
tary  society  for  a  speci&c  purpose  must  be  paid 
back  to  the  contributors  in  proportion  to  their 
contributions  when  not  needed  for  the  objecL 

Niblack.  Mut.  Ben.  Soc.  §  150;  Koehler  ▼. 
Brown,  2  Daly,  78. 

This  court  should  do  what  the  courts  of  other 
states,  notably  Massachusetts,  New  Hampehire, 
and  New  York  have  done,  where  this  question 
has  been  tried,  order  the  money  back  into  the 
hands  of  the  people  who  paid  it  and  let  tbem 
dispose  of  it  as  they  see  fit 

LindquUt  v.  Qlines,  8  Misc.  214. 

Mr,  flenry  0«  Newton«  for  Durham 
Branch: 

Section  2982  of  the  General  Statutes,  as 
amended  by  chapter  96  of  Public  Acta  1889. 
provides  that  "it  shall  not  be  lawful  for  any 
corporation  or  association  organized  under 
other  authority  than  the  laws  of  this  state  for 
the  purpose  of  furnishing  health  or  accident 
insurance  or  indemnity,  upon  the  assessment 
plan,  to  do  any  business  in  this  state  unless  au- 
thorized by  the  insurance  commissioner." 

Said  corporation  has  never  been  authorized 
to  do  insurance  business  in  the  state  of  Con* 
necUcut. 

Clearlv  it  cannot  maintain  an  action  in  this 
state  ana  cannot  recover  this  money. 

It  is  more  equitable  that  this  money  should 
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Im  left  in  the  hands  of  those  who  have  paid  it. 
l^ir  eveiT  dollar  which  has  been  paid  into  this 
wmertt  rand  four  dollars  have  already  been 
sent  to  Indiana  for  the  benefit  of  the  older  In- 
Hliana  branches.  Has  not  Indiana  had  enongb 
-from  Oonnecticut  br  means  of  this  new  oroer 
-which  her  citizens  haye  the  credit  of  originat- 
ing? 

If  the  Connecticat  members  retain  this  fifth 
part  of  what  they  have  paid  in,  the  Indiana 
members  will  still  reap  a  bountiful  harvest. 

Lindquift  v.  Olines,  8  Misc.  214. 

No  holder  of  a  certificate  in  an  insarance 
<x>mpany  should  by  law  or  custom  lose  his 
right  to  share  in  the  assets  because  of  the  fail- 
fire  to  pay  any  premium  coming  due  after  the 
insolvency;  neiiher  should  one  of  these 
"tnTancbes. 

Be  Bguitahle  Beierte  Fund  L(felA$$a.  of  Nmo 
Tcrk,  181  N.  T.  854. 

The  courts  of  this  state  will  not  send  its 
•citizens  to  a  foreign  state  for  a  remedy  which 
<can  be  had  equally  well  here. 

Stanton  v.  Bmbry^  46  Conn.  505; '  Bedmand  v. 
Boge,  8  Hun,  171. 

If  a  citizen  of  this  state  should  attach  the 
fund  which  belonged  to  the  insolvent  corpora- 
tion in  the  hands  of  debtors  in  this  state,  the 
right  of  the  attaching  creditor  would  be  pre- 
ferred to  that  of  the  receiver. 

Upton  V.  Bubbard,  28  Conn.  274,  78  Am. 
i>ec.  670;  Paine  v.  Letter,  44  Coon.  196.  26 
Am.  Rep.  442;  ^bert  v.  Baker,  58  Conn.  810; 
•Oroueer  PhemMine.  (^.56  Conn.  177. 

Under  these  circumstances  the  court  owes  a 
legal  duty  to  the  plaintiff  which  is  far  more 
Imperative  than  the  demand's  of  mere  hospital- 
ity to  a  stranger. 

Paine  t.  Lester,  44  Conn.  204,  26  Am.  Bep. 

Mr,  William  F.  Heimey^  also  for  Connec- 
ticut local  branches. 

Mr,  Henry  C.  Robinsoiif  for  James 
F.  Failey,  principal  receiver: 

Because  of  certain  irregularities  in  the  man- 
agement of  the  affairs  of  the  order  the  mem- 
bers of  the  fraternity  at  headquarters  thought 
tbe  funds  would  be  more  likely  to  get  to  their 
owners  if  the  supreme  justice  and  supreme 
-cashier  and  other  supreme  officers  could  be  re- 
lieved of  their  care  and  the  same  could  be  put 
into  honest  hands  under  the  control  of  the 
•court  And  so  citizens  of  lodianapolis,  mem- 
bers of  the  corporation,  brought  their  petition 
to  the  Marion  county  court  in  Indiana  asking 
for  a  receiver.  Tbe  prayer  was  granted  and 
Mr.  Failey,  a  gentleman  of  character  and  re- 
-aponsibility,  was  appointed  and  was  duly 
•qualified  with  an  immense  bond.  The  rascally 
managers  fought  the  application  again  and 
«gain,  but  the  court  stood  by  the  fraternity. 

Supreme  Hitting  Order  cf  Iron  Halt  v. 
Baker,  20  L.  R  A.  210, 134  Ind.  298. 

Mr.  Failey  was  appointed  in  August,  1802. 
The  officers  were  compelled  by  the  court  to 
4tfBign  everything  to  him  for  the  certificate 
holders. 

In  our  own  state  Mr.  Fawoett,  tbe  plaintiff  in 
this  suit,  on  the  petition  now  before  tbe  court, 
obtained  tbe  appointment  of  a  receiver  for  tbe 
property  In  Connecticut  belonidng  to  the  fra- 
ternity. Some  of  the  property  has  been  paid 
into  court,  and  the  principal  receiver  and  the 
1B4Ull.A« 


several  contributing  branches  have  filed  their 
claims  nnder  order  of  conrt,  and  the  court  asks 
tbe  advice  of  the  supreme  court  as  to  the  proper 
disposition  of  the  funds. 

The  claim  made  b^  the  domiciliary  receiver 
is  sound  by  every  principle  of  law  and  equity. 

The  limitation  npon  tbe  supreme  sitting  as 
to  calls  for  the  reserve  fund  is  not  a  limitation 
in  favor  of  a  branch,  nor  does  the  feature  con- 
tain any  suggestion  that  the  branch  owns  the 
fund. 

It  is  a  limitation  by  the  brotherhood  upon 
its  own  property  for  its  own  reasons  of  pru- 
dence and  attractiveness. 

For  saf  et  v's  sake,  and  especially  to  make  the 
order  popular,  local  loans  were  encouraged  and 
the  supervision  of  these  loans,  which  had  to  be 
given  to  some  local  residents,  was  naturally 
given  to  the  branches,  wbo  were  required  by 
tbe  order  to  protect  the  order  against  loss  by 
taking  bonds. 

In  this  tbe  branches,  as  branches,  were 
merely  tbe  agents  of  the  onler. 

8e/tttnekv.Qegen8riiiger  Witttoenund  Waieen 
Fond,  44  Wis.  869;  ICrdmann  v.  Mutual  Ins, 
Co,  of  Order  of  Herman's  Sme  of  Wisconsin, 
Id.  876;  fjvon  v.  Supreme  Assembly  cf  BoyaX 
8oc,  Good  Fellows,  158  Mass.  88. 

All  the  title  which  tbe  association  had  in  the 
reserve  fund  has  been  vested  in  the  principal 
receiver  by  decree  of  the  home  court  and  by 
the  forced  assignment  made  by  its  officers. 

He  is  tbe  successor  of  tbe  corporation  itself 
which  owned  it. 

He  is  the  successor  of  the  parties  who  cre- 
ated the  fund. 

Tbe  principal  receiver  alone  represents  the 
general  purpose  of  tbe  fund. 

The  principal  receiver  Is  especially  vested  bv 
the  decree  of  the  domiciliary  court  with  all 
the  funds  held  by  the  branches. 

To  order  these  funds  to  be  distributed  upon 
state  or  any  other  geographical  lines  would 
make  hotch-pot  of  the  property. 

There  can  be  no  claim  that  the  members 
here  are  local  creditors. 

But  if  they  are  creditors  they  are  only  cred- 
itorain  common  with  the  whole  fraternity. 

The  corporation  is  an  Indiana  corporation, 
and  may  travel  into  all  the  states  carrying  its 
charter  with  It,  subject  to  such  restrictions  as 
sister  states  choose  to  impose,  and  these  funds 
vest  in  Mr.  Fafiey  under  tbat  charter. 

The  rights  of  receiver  Failey  are  paramount, 
and  the  court  will  assist  to  enforce  them. 

Under  the  principle  of  comity,  the  courts  of 
one  Jurisdiction  can  recognize  the  authority 
and  permit  the  exercise  of  functions  of  a  re- 
ceiver appointed  in  another  jurisdiction,  ex- 
cept in  thoee  cases  where  a  court  of  tbe  former 
jurisdiction  finds  that  its  own  policy  will  be 
displaced  or  the  riebts  of  its  own  citizeps  in- 
vaded or  impaired.  Tbis  is  especially  true 
where  such  receiver  is,  by  tbe  terms  of  his  ap- 
pointment to  gather  the  assets  wherever  found. 

Hurd  V.  Elizabeth,  41  N.  J  L.  4;  Boulware 
V.  Dans,  0  L.  R.  A.  601,  90  Ala.  207;  Sereomb 
V.  Catlin,  128  111.  562;  Merchants  Nat.  Bank 
ef  LoutsDille  v  MeLeod,  88  Ohio  St.  184. 

It  is  altogetber  unnecessarv  that  tbe  property 
should  be  witbin  the  jurisdiction  of  the  court 
making  tbe  original  appointment. 

Merchants  Nat.  Bank  of  Louisville  v.  Mc- 
62 
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Leod,  9upra;  HotUditeh  y.  Donegal,  8  Bligh,  N. 
8.  343;  Beach,  Receivers.  §§  17,  19;  High, 
Receivers,  ^  47  et  ieq. 

Where  the  corporation  is  chartered  by  a 
siogle  Slate  and  does  business  through  agencies 
and  through  branches  organized  by  itself  in 
other  states,  if  it  becomes  insolvent' its  assets 
should  be  gathered  at  the  domicil  and  there 
distributed  according  to  the  principles  of 
equity. 

HelfY.  EundU,  103  U.  8.  222.  28  L.  ed.  337; 
Bundel  v.  Life  Amo,  of  America,  10  Fed.  Rep. 
720;  DatU  v.  Ufe  A890.  of  America,  11  Fed. 
Rep.  781;  TayU/iy.  Life  Asso.  of  America,  18 
Fed.  Rep.  498;  Bockover  v.  Life  Asso.  of  Amer- 
ica, 77  Va.  85;  High,  Receivers,  §5  50;  PtaU  v. 
Phipps,  49  U.  8.  14  How.  874,  14  L.  ed.  461; 
Parsons  v.  Charter  Oak  L.  Ins.  Go.  81  Fed. 
Rep.  805;  Fry  v.  Charter  Oak  L.  Ins,  Co.  81 
Fed.  Rep.  197;  Be  Equitable  Reserve  Fund  Life 
Asso,  of  New  York,  131  N.  Y.  354;  Jepson  v. 
International  Fraternal  Alliance,  17  R  I.  471; 
Bvrdon  v.  Massachvsetts  Safety  Fund  Asso.  1 
L.  R.  A.  146,  147  Mass.  860;  Fogg  v.  Supreme 
Lodge  Uruted  Order  of  Golden  Lion,  159  Mass.  9. 

8ee  also,  as  showing  the  supreoQacy  of  the 
centra]  organization — 

Chamberlain  v.  Lincoln,  129  Mass.  70; 
Kareher  v.  Supreme  Lodge  K.  of  U,  137  Mass. 
868;  Oliver  v.  Hopkins,  144  Mass.  175. 

The  constitution  of  -the  order  must  be  ac- 
cepted as  the  fundamental,  organic  and  con- 
trolling law. 

Supreme  l/)dge  K,  of  P.  of  the  World  v,  Ka- 
Unski,  57  Fed.  Rep.  348;  Stamm  v.  North- 
western Mitt.  Ben.  Asso,  65  Mich.  317. 

So  saereil  are  the  rights  of  individual  mem- 
bers in  these  benevolent  associations,  that  the 
courts  hold  that  one  cannot  be  dissolved  in  the 
absence  of  organic  provisions  excepting  by  the 
unanimous  consent  of  the  mem  iters. 

AUman  v.  Bern,  27  N.  J.  Eq.  881;  8taU 
Council  Order  of  United  American  Mechanics 
V.  Sharp,  3«  N,  J  Eq,  24;  TIiomasY,  ELlmaker, 
1  Pars.  8el.  Eq.  Cas.  98;  Qowland  ▼.  DeFaria, 
17  Ves.  Jr.  20. 

Baldwin,  J,,  delivered  the  opinion  of  the 
court : 

The  Supreme  Sitting  of  the  Order  of  the 
Iron  Hall  was  duly  incorporated,  under  the 
General  Laws  of  the  state  of  Indiana,  in  1881. 
Its  corporate  purposes  were  defined,  in  the 
third  of  its  articles  of  association,  as  being 
"to  unite  in  bonds  of  union,  protection,  and 
forbearance  all  acceptable  white  persons  of 
good  character,  steady  habits,  sound  bodily 
health,  and  reputable  calling,  who  believe 
in  a  supreme  intelligent  being,  the  creator 
and  preserver  of  the  universe ;  to  improve 
the  condition  of  its  membership,  morally, 
socially,  and  materially,  by  instructive  les- 
sons, judicious  counsel,  and  timely  aid,  by 
encouragement  in  business,  and  by  assistance 
to  obtain  employment  when  in  need ;  to  es- 
tablish a  benefit  fund,  from  which  members 
of  the  said  order  who  have  complied  with  all 
its  rules  and  regulations,  or  the  heirs  of  such 
member,  may  receive  a  benefit  in  a  sum  not 
exceeding  one  thousand  dollars  ($1,000), 
which  shall  be  paid  in  such  sums  and  at  such 
times  as  may  be  provided  by  the  laws  gov- 
erning such  payment,  or  in  the  certificate  of 
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membership,  and  when  all  the  cooditioD^ 
regulating  such  payment  have  been  oompHed 
with."  Its  ''proper  ofiScers"  were  to  Lave 
''power  at  any  time  when  a  liability  on  ac- 
count of  the  sickness,  disability,  or  maturity 
of  certificate  of  a  member  entitled  to  a  bene- 
fit under  number  three  of  these  articles  oc- 
curs, to  make  the  proper  and  specified  assess- 
ment, under  the  prescribed  regulation,  to- 
meet  such  liability.'* 

By  article  2,  section  8,  of  the  *'oonstitu- 
tion"  of  the  order,  duly  adopted  pursuant  to 
its  articles  of  association,  one  of  its  objects 
was  particularly  de9lared  to  be  **  to  establish 
a  benefit  fund,  from  which  those  who  hare 
held  membership  in  the  order  for  thirty  days 
or  more  may,  should  they  so  desire,  on  pro- 
per application,  and  complying  with  all  the 
rules  and  regulations  governing  said  benefit 
fund,  become  participants  therein,  and  may 
receive  the  benefit  of  a  sum  not  exceeding- 
twenty -five  dollars  per  week,  nor  more  thaa 
one  half  of  the  sum  total  held  by  each  mem- 
ber, when,  by  reason  of  disease  or  accident, 
they  become  disabled  from  following:  tlieir 
usual  occupation,  or  an  amount  of  not  more 
than  one  thousand  dollars  when  they  have 
held  a  continuous  membership  in  the  order 
for  seven  years :  provided,  however,  that  the 
sum  total  drawn  from  this  order  by  any  of 
its  members  shall  never  exceed,  both  in  sick. 
disability,  and  other  benefits,  the  sum  named 
iu  the  certificate  of  membership.'' 

Among  the  **  Laws  of  the  Supreme  Sitting.' 
made  pursuant  to  its  constitution,  were  the 
following: 

**  Law  I.    Benefit  Fund. 

''Section  1.  There  shall  be  attached  to  this 
order  a  benefit  fund,  in  which  memtiers  may 
participate  (except  social  members) ,  as  they 
may  severally  elect,  either  in  the  sum  of  one 
thousand  dollars,  eight  hundred  dollars,  six 
hundred  dollars,  four  hundred  dollars,  or 
two  hundred  dollars,  on  which  tliey  shall 
pay  the  rates  and  be  entitled  to  the  benefits 
prescribed  in  the  following  table.  The  mem- 
bers of  the  sisterhood  branches  (except  so- 
cial members)  may  participate  in  the  bene- 
fit fund,  as  thej^  may  several  Iv  elect,  either 
in  the  sum  of  six  hundred  dollars,  four  hun- 
dred dollars,  or  two  hundred  dollars,  on 
which  they  shall  pay  the  rates  and  be  entitled 
to  the  benefits  prescribed  in  the  following 
table:  provided,  that  all  payments  shall  be 
made  in  accordance  with  the  following  sec- 
tions, and  in  no  other  way  or  manner : 

^  Table  of  Rates  and  Benefits. 
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1,00 

10.00 
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200.00 
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.50 
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SO-lOO 

"Law  II.    Reserve  Fund. 
**  Section  1.  Twenty  per  cent  of  the  amount 
received  by  each  branch  on  each  assessment 
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■hall  be  set  aside  and  retained  as  a  reserve 
fund.  At  the  expiration  of  the  first  term  of 
six  years  and  six  months  from  the  date  of 
the  organization  of  the  order,  one  seventh  of 
the  reserve  fund  then  on  hand  shall  be  called 
for  by  the  supreme  accountant,  and  used  by 
the  supreme  cashier  in  the  payment  of  bene- 
fits, and  annually  thereafter  one  seventh  of 
the  reserve  fund  on  hand  shall  be  called  for, 
and  used  in  like  manner. 

^'Sec.  2.  Each  branch  shall  have  super- 
vision  of  the  reserve  fund,  and  when  said 
reserve  fund  shall  amount  to  fifty  dollars, 
the  trustees,  in  conjunction  with  tiie  cashier 
of  the  local  branch,  shall  invest  the  same  in 
registered  United  States  government  bonds, 
oounty  and  city  bonds,  in  first  class  mort- 
gages on  real  estaie,  or  it  shall  be  deposited 
at  interest  in  some  reputable  savings  bank : 
provided,  that  no  loan  shall  be  made  for  a 
longer  period  than  six  years  from  the  end  of 
the  term  to  which  said  reserve  fund  belongs, 
interest  to  be  computed,  or  paid,  semian- 
nually.  Should  a  loan  be  made  on  real  es- 
tate, it  shall  be  on  first  mortgage,  and  not 
exceed  one  half  of  the  taxed  value  of  said 
real  estate.  No  local  branch  of  the  order 
shall  loan  any  portion  of  its  reserve  fund  on 
chattel  mortgages,  and  anv  local  branch  that 
fihall  allow  its  officers  to  loan  any  of  the  re- 
serve fund  or  its  accumulations  contrary  to 
law  shall  be  declared  suspended  by  the  su- 
preme justice,  and  shall  not  be  reinstated 
until  all  funds  are  safely  secured  to  the  order 
as  the  law  directs. 

**  Sec.  8.  Each  branch  may  remit  its  reserve 
fund  to  the  supreme  cashier  for  invest.nnent 
l>y  the  supreme  trustees  to  the  credit  of  said 
l>ranch,  charging  him  with  tbe  amount  of 
such  reserve  fund  so  remitted  for  investment, 
and  the  supreme  cashier  shall  receipt  for  the 
same  on  an  official  blank  for  that  purpose. 
The  supreme  trustees  are  hereby  empowered 
to  invest  said  funds  in  accordance  with  sec- 
tion a  of  this  law." 

"Law  I. 

"Sec.  3.  "When  the  amount  received  for 
one  assessment,  less  the  reserve  fund,  as  pro- 
Tided  for  in  Law  IL,  section  1,  shall  equal 
an  amount  less  than  one  thousand  dollars, 
the  sum  to  be  paid  shall  in  no  case  exceed 
the  amount  of  one  assessment,  less  the  re- 
serve. In  such  case,  if  the  member's  certi- 
ficate be  in  the  amount  of  one  thousand  dol- 
lars, he  shall  receive  not  more  than  the  whole 
•mount  of  said  assessment ;  if  in  the  amount 
of  eight  hundred  dollars,  not  more  than  four 
fifths  of  said  assessment ;  if  in  the  amount  of 
six  hundred  dollars,  not  more  than  three 
fifths  of  said  assessment ;  if  in  the  amount 
of  four  hundred  dollars,  not  more  than  two 
fifths  of  said  assessment ;  and  if  in  the  amount 
of  two  hundred  dollars,  not  more  than  one 
fifth  of  said  assessment ;  and  said  amounts 
shall  be  all  that  can  be  claimed  by  any  one." 

"Sec.  4.  Each  member  of  the  benefit  fund, 
on  becoming  liable,  shall  pay  to  the  ac- 
countant the  amount  prescribed  in  the  fore- 
going table  on  account  of  the  benefit  fund, 
and  tlie  same  amount  on  each  assessment 
thereafter  while  he  remains  a  member  of  this 
order.  The  accountant  shall  keep  the  date 
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when  such  oayment  is  made,  and  credit  tbe 
member  with  the  same  in  the  books  provided 
for  that  purpose. 

"Sec.  5.  The  sum  as  prescribed  in  the 
member's  certificate  shall  be  paid  to  the 
member,  his  widow,  or  the  legal  heirs  of 
said  member,  in  case  of  sickness,  disability, 
or  maturity,  and  such  payment  shall  be  made 
as  hereafter  prescribed,  and  according  to  the 
conditions  set  forth  in  said  certificate. 

"Sec.  6.  On  the  sickness  or  disability  of 
a  member,  or  the  maturity  of  a  certificate, 
the  accountant  of  the  local  branch  shall  im- 
mediately notifv  the  supreme  accountant, 
upon  the  official  blanks  provided  for  that 
purpose  by  the  supreme  sitting,  giving  full 
particulars  and  the  date  of  the  last  assess- 
ment paid  by  said  member. " 

"Sec.  11.  On  receipt  of  duly  approved 
claims  for  sickness  or  disability  or  maturity 
of  certificate  of  a  member,  the  supreme  ac- 
countant shall  draw  an  order  on  the  supreme 
cashier  in  favor  of  the  proper  person  or  per- 
sons for  the  amount  due,  signed  by  the  su- 
preme justice,  and  forward  the  same  to  the 
accountant  of  the  local  branch  of  which  the 
beneficiary  is  a  member:  provided,  that,  in 
case  of  continuous  sickness  or  disability,  a 
member  shall  be  entitled  to  present  a  claim 
for  benefits  at  intervals  of  four  weeks  or  less, 
and  shall  be  entitled,  when  approved,  to  a 
payment  on  account  of  said  claim,  for  which 
the  members  shal  1  give  to  the  supreme  sitting 
a  receipt  in  full  of  said  payment,  and  in  all 
cases  it  shall  be  charged  upon  the  benefit 
fund  ledgers  of  the  supreme  accountant  and 
supreme  cashier. 

"Sec,  12.  Upon  receipt  of  the  order  for 
the  payment  of  a  sickness  or  disability  bene- 
fit, or  a  matured  certificate,  the  accountant 
shall  immediately  turn  the  same  over  to  the 
person  or  persons  in  whose  favor  it  is  drawn  ; 
before  delivering  the  order,  he  shall  obtain 
a  receipt  in  full  of  said  payment  on  the  cer- 
tificate, and  instruct  the  inembers  to  forward 
the  warrant  to  the  supreme  cashier  for  pay- 
ment :  provided,  that  in  cases  of  the  maturity 
of  certificate,  when  the  payment  cancels  the 
certificate,  the  certificate,  duly  canceled  and 
attested  by  the  officers  of  this  local  branch, 
must  accompany  the  warrant  for  collection.** 

"Sec.  14.  After  paying  any  of  the  above 
benefits,  if  the  supreme  treasurer  requires, 
an  assessment  shall  be  made;  the  supreme 
accountant  shall  make  a  call  on  each  local 
branch  for  the  money  of  each  member  belong- 
ing to  the  benefit  fund.  Such  call  shall  be 
in  accordance  with  a  form  prescribed  by  the 
supreme  sitting,  and  shall  include  a  list  of 
all  claims  received  for  adjustment  subsequent 
to  tt  e  last  assessment. 

"  Sec.  15.  Whenever  an  assessment  is  called 
for,  the  accountant  shall  certify  to  the  cash- 
ier the  amounts  due  the  supreme  treasurer, 
on  account  of  the  benefit  fund,  by  the  terms 
of  the  c^ll  of  the  supreme  accountant.  The 
cashier  of  the  local  branch  shall  thereupon 
immediately  forward  to  the  supreme  cashier 
the  amount  so  certified  by  the  accountant,  and 
at  once  notify  the  accountant  of  this  l)ranch, 
in  writing,  of  the  amount  so  forwarded.  A 
branch  failing  to  comply  with  this  section 
within  thirty   days  shall   stand  suspended 
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from  that  date  luitil  all  arrearages  are  paid. 
And  thould  a  branch  fail  to  pay  all  am  arai^es 
within  thirty  days  from  the  date  of  tttspen- 
■ion,  they  shall  be  declared  defunct,  and  the 
reserve  fund,  charter,  and  all  other  property 
■hall  be  at  once  demanded  by  the  supreme 
accountant,  in  accordance  with  laws  govem- 
ing  the  same. 

^Sec.  16.  When  an  assessment  is  made,  it 
shall  be  the  duty  of  the  accountant  to  at  once 
notify  every  member  liable  to  the  said  as- 
sessment that  the  same  has  been  issued.  As- 
sessment notices  e^all  bear  the  seal  of  the 
branch,  and  shall  be  upon  the  blanks  fur- 
nished by  the  supreme  sitting,  and  its  date 
shall  be  the  same  as  that  of  the  notice  re- 
ceived from  the  supreme  accountant.  Each 
member  who  fails  to  pay  the  assessment  called 
for,  to  the  accountant,  within  thirty  days 
from  the  date  of  the  notice,  shall  stand  sus- 
pended, without  further  notice.  Any  branch 
failing  to  enforce  the  law  against  any  mem- 
ber who  becomes  delinquent  on  assessments 
shall  pay  out  of  its  general  fund  all  assess- 
ments and  fines  which  become  due  from  such 
member,  and  which  are  not  paid  by  them, 
so  loug  as  they  are  permitted  to  remain  in 
good  standing. " 

"Law  V. 

''Sec.  8.  Any  branch  failing  to  comply 
with  the  constitution  and  laws  of  this  order, 
after  becoming  suspended,  shall  become  li- 
able to  the  supreme  sitting  for  all  that  ap- 
pears in  its  benefit,  reserve,' and  general  fund 
accounts,  as  kept  by  the  supreme  accountant, 
and  more,  if  so  shown  by  the  accounts  of  the 
branch ;  and  does  hereby  agree,  should  suit  be 
instituted  against  such  branch,  upon  proper 
proof  of  the  correctness  of  tlie  account,  to 
confess  judgment  for  the  same,  and  all  costs 
incurred  by  the  supreme  sitting  in  making 
such  collections,  and  that  each  officer  and 
member  thereof  ap:rees  thereto  to  become  im- 
mediately responsible  to  the  supreme  sitting 
for  the  whole  amount  of  such  judgment." 

Each  local  branch  annually  elected,  among 
other  officers,  an  accountant,  cashier,  and 
three  trustees;  and  the  ** constitution  govern- 
ing local  branches'*  contained  the  following 
provision : 

"Article  V. 
Sec.  10.  The  trustees  shall  have  the  gen- 
eral supervision  of  all  the  property  of  this 
branch.  They  shall,  in  conjunction  with 
the  cashier,  invest  in  such  securities  as  they 
know  to  be  safe  such  sums  as  this  branch  or- 
ders drawn  from  the  treasury  for  that  pur- 
pose. They  shall  have  the  custody  of  all 
securities  of  this  branch  for  money  loaned  or 
invested,  except,  should  the  branch  become 
suspended,  they  then  go  into  the  bands  of  the 
supreme  trustees.  They  shall  collect  or  real- 
ize all  such  sums  when  so  directed  by  this 
branch.  They  shall  collect  all  the  interests, 
rents,  or  other  money  arising  from  said  in- 
vestments belonging  to  this  brunch,  and  pay 
the  money  collected  by  them  to  the  account- 
ant They  shall,  on  the  80th  day  of  June 
and  the  Slst  day  of  December  of  each  year, 
report  their  transactions  to  this  branch,  and 
make  an  inventory  of  all  property.  Before 
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entering  upon  the  duties  of  their  office,  tbey 
shall  each  give  bond,  with  approved  security, 
for  such  sum  as  this  branch  may  require  for 
the  faithful  performance  of  their  duties :  pro- 
vided, the  sum  shall  not  be  less  than  five 
hundred  dollars  each,  which  bond  shall  be 
approved  by  the  branch  and  deposited  with 
the  supreme  Justice." 

Every  member  electing  to  participate  in 
the  benefit  fund  received,  on  the  application 
of  his  branch,  a  certificate  from  the  supreme 
accountant,  in  a  form,  duly  prescribed  by 
the  supreme  sitting,  reading  as  follows: 

"No. $1,000.00. 

**  Supreme  Sitting  of  the  Order  of  the  Inn 

Hall. 

*  Membership  Certificate. 


,  amem- 

,  Order  of  tl;e 


**  This  certificate  is  issued  to 

her  of  Local  Branch  No. 

Iron  Hall,  located  at ,  state  of 

upon  evidence  received  from  said  local  brandi 
that was  duly  initiated  on  the  • 


day  of  ■ 


-,  189 — ,  and  upon  the  conditions 


that  the  statements  made  by  him  in  his  ap- 
plication for  membership  in  said  local  branch 
and  the  statement,  certified  to  by  him,  by  the 
medical  examiner,  both  of  which  are  filed  in 
the  supreme  accountant's  office,  be  and  are 
hereby  made  a  part  of  this  contract,  and  upon 
conditions  that  the  said  member  complies 
with  all  the  laws,  rules,  and  regulations  now 
governing  said  local  branch  and  its  funds; 
and  that  said  member  further  agrees  to  com- 
ply with  all  future  laws  that  may  be  here- 
after enacted  by  the  supreme  sitting  to  gov- 
ern said  branch  and  funds.  These  conditions 
being  fully  complied  with,  the  Supreme 
Sitting,  Order  of  the  Iron  Hall,  hereby  prom- 
ises and  binds  itself  to  pay  out  of  its  relief 
and  reserve  funds  a  sum  not  exceeding  one 
thousand  dollars,  in  accordance  witli.  and 
under  the  provisions  of  the  laws,  of  the  or- 
der goveruing  such  funds  and  their  pay- 
ments, upon  satisfactory  evidence  of  the  sick- 
ness, disability,  or  death  of  saidmemlK»r,  or 
upon  its  termination,  upon  the  proper  receipt 
of  partial  payments  made  thereon,  and  upon 
the  surrendering  of  the  certi(1c:Ue  at  its  legal 
termination :  provided,  that  said  member  is 
in  good  standing  in  this  order,  and  provided, 
also,  that  this  certificate  shall  not  have  been 
surrendered  by  said  member  to  any  other  per- 
son or  persons,  except,  in  case  of  death,  to 
his  legal  heirs,  in  accordance  with  the  laws 
of  this  order.  It  is  fully  understood  and 
agreed  that  the  mailing  of  notices  of  assess- 
ments to  the  last-known  residence  or  address 
of  the  member,  ten  davs  prior  to  the  expira- 
tion of  the  time,  named  therein,  within  wliich 
the  payment  called  for  thereby  should  be 
made,  or  the  personal  delivery  of  such  no- 
tices three  days  prior  to  said  expiration  of 
time,  shall  be  a  final  and  legal  srTving  of 
the  same,  and,  when  so  mailed  or  delivered* 
all  rcpponsibility  of  the  order,  or  any  branch 
or  officer  thereof  shall  finally  cease  and  de- 
termine. Thia  certificate  shall  be  in  force 
from  its  date,  when  attested  by  the  signatures 
of  the  chief  justice  and  accountant,  and  an 
impression  of  the  seal  of  the  above-named 
branch,  and  accepted  by  the  aforementioned 
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member,  all  in  acoordanoe  with  the  form 
printed  thereon.  If  not  so  attested  and  ac- 
cepted, within  three  months  from  its  date, 
it  shall  become,  ipso  fiteto,  null  and  void, 
and  of  no  effect  whatever.  In  witness  where- 
of, we  have  hereunto  attached  our  signatures, 
and  affixed  the  seal  of  the  Supreme  Sitting 

of  the  Order  of  the  Iron  Hall,  this 

day  of ,  A.  D.  189—, 

•*  [Seal]  E.  J.  Walker,      F.  D.  Somerby. 
^  bupreme  Accountant.        Supreme  Justice. 

''I  accept  this  certificate  on  the  conditions 

named  herein,  to  take  effect  on  the 

day  of ,  189—,  on  which  date  I  became 

a  beneficial  member,  in  accordance  with  the 
laws  of  the  order. 

"  Witnessed  and  delivered  in  our  presence : 

" ,  Chief  Justice, 

** ,  Accountant, 

"Of  Local  Branch  No. ,  O.  I.  H. 

** ,  Signature  of  Member." 

On  the  back  of  this  paper  was  printed  the 
following  form  of  a  receipt  for  the  payment 
of  the  benefits  stipulated,  on  a  final  settle- 
ment: 

*  Final  Surrender. 

"Received    of   ,   cashier  of  Local 

Branch  No.  ,  Order  of  the  Iron  Hall, 

benefit  fund  warrant  No.  ,  on  the  su- 
preme cashier  of  said  order,  in  the  sum  of 

dollars,  the  same  being  in  full  of  all 

claims  against  the  Supremo  Bitting  of  the 
Order  of  the  Iron  Hall,  or  against  any  branch 
or  officer  of  said  order,  which  exists  under 
or  on  account  of  the  within  membership 
certificate,  which  is  hereby  surrendered. 
,  Person  Receiving  Benefit. 

**We  hereby  certify  that  the  person  who 
has  signed  the  above  receipt  and  surrender 
is  the  proper  party  to  receive  the  benefit,  and 
that  —  signature  is  genuine.  . 

Chief  Justice.    ,  Accountant. 

[Seal  of  Branch.]" 

All  the  funds  now  in  the  hands  of  the 
Connecticut  receiver  were  collected  by  him 
from  local  branches  of  the  order  in  this  state, 
or  from  trustees  appointed  by  them,  and  be- 
longed to  the  "reserve  funds"  held  for  the 
benefit  of  members  of  the  order  who  had 
elected  to  take  benefit  certi  ficates.  It  is  plain 
that  the  contract  set  forth  in  these  certificates 
is  one  between  the  holder  and  the  Supreme 
Bitting  of  the  Order  of  the  Iron  Hall,  and 
that  the  promise  of  the  latter  for  the  ultimate 
payment  of  the  stipulated  benefit  is  not  made 
dependent  on  the  sufficiencv  of  the  reserve 
fund  of  the  paticular  local  branch  to  which 
the  holder  belongs,  nor  secured  by  any  pledge 
of  such  fund.  If  the  entire  reserve  fund  of 
any  local  branch  should  be  lost,  by  unfort- 
unate investments,  whether  made  by  the  local 
trustees  or  the  **  supreme  trustees"  of  tiie  cor- 
poration, its  obligation  to  meet  the  certifi- 
cates held  by  members  of  such  branch  would 
be  unaffected.  Of  the  assessments  payable 
from  time  to  time  under  Law  1,  section  1, 
SO  per  cent  went  immediately  into  the  treas- 
ury of  the  corporation,  to  reimburse  it  for 
payments  already  made  on  matured  certifi- 
cates, or  to  be  used  for  the  payment  of  cer- 
tificates as  they  might  mature,  without  anv 
discrimination  between  the  members  of  dif- 
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ferent  branches.  The  remaininff  20  per  cent 
was  to  be  retained  and  invested,  subject  to 
be  drawn  upon,  in  favor  of  the  order,  only 
to  the  extent  of  one  seventh  of  its  total 
amount  annually,  which  was  to  be  ''used  by 
the  supreme  cashier  in  the  payment  of  bene- 
fits. "  Each  local  reserve  fund  was  therefore 
a  fund  held  in  trust  for  the  payment,  through 
the  general  officers  of  the  coisporation,  in  its 
behalf,  and  out  of  its  treasury,  of  benefits  to 
certificate  holders.  In  the  hands  of  the  re- 
ceiver appointed  by  the  superior  court,  it 
stands,  of  course,  charged  with  the  same 
trust.  If  the  corporation  were  now  in  a  con- 
dition to  fulfill  its  obligations  to  certificate 
holders,  by  the  aid  of  the  several  trust  funds 
held  by  the  local  branches,  and  to  discharge 
the  trusts  upon  which  it  might  receive  them, 
according  to  the  terms  of  the  certificates  and 
the  rules' of  the  order,  it  would  be  our  duty 
to  advise  that  the  receiver  in  this  state  should 
remit  all  moneys  in  his  hands  to  the  proper 
officers  of  the  order.  But  the  corporation  is 
insolvent,  and  unable  to  carry  out  the  pur- 
poses of  its  organization,  and  has  assigpoked 
all  its  right  and  title  to  these  funds  t<). lames 
F.  Failey,  a  citizen  of  Indiana,  who  had 
previously  been  appointed,  by  a  court  of 
that  state,  receiver  of  all  its  estate,  wherever 
situated.  Mr.  Failey,  as  such  receiver  and 
assignee,  has  appeared  as  a  defendant  in  this 
cause,  and  claims  the  funds. 

Before  the  courts  of  Connecticut  can  sanc- 
tion such  a  change  of  trustees,  they  must  be 
satisfied  that  no  injustice  would  thus  be  done 
to  the  citizens  of  their  own  state.  The  local 
branches  and  trustees,  out  of  whose  charge 
these  funds  have  been  taken  by  the  order  of 
the  superior  court,  have  appeared  before  us, 
and,  in  behalf  of  those  whom  they  represent^ 
unanimously  object  to  any  transfer  to  the 
Indiana  receiver.  By  the  decree  of  the  court 
under  which  he,  Failey,  was  appointed, 
made  on  August  28,  1892,  he  was  ordered  to 
collect  all  reserve  funds  in  the  hands  of  any 
local  branches,  whether  within  or  without 
the  state  of  Indiana,  and  all  such  branches 
were  ordered  to  pay  the  same  to  him,  and  en- 
joined from  any  other  disposition  of  them. 
He  was  also  required  to  report  to  the  court 
any  instance  of  neglect  to  comply  with  the 
terms  of  such  order,  on  the  part  of  any  per- 
son or  branch,  "  when  such  further  order  will 
be  made  in  such  behalf  as  to  the  court  shall 
in  such  case  seem  meet. "  All  branches  mak- 
ing such  payments  by  October  10,  1892,  were 
to  DC  entitled  to  share  in  the  distribution  of 
the  estate.  On  December  2,  1898,  another 
decree  was  passed  in  the  same  suit,  confirm- 
ing that  of  August  28,  as  to  the  provisions 
above  mentioned,  except  that  the  receiver 
was  directed  to  inform  the  courts  in  other 
states,  which  had  appointed  receivers  of  the 
corporation,  of  the  terms  of  both  decrees,  and 
request  them,  and  the  receivers  by  them  ap- 
pointed, to  account  to  him,  and  to  pay  over 
to  him  all  moneys  in  their  hands,  *'to  be  by 
him  taken  and  held,  together  with  the  funds 
on  hand,  as  the  property  of  said  defendant, 
the  Supreme  Sitting  of  the  Tron  Hall,  which 
moneys,  together  with  all  t'le  other  moneys 
coming  to  the  hands  of  said  receiver  here- 
in, shall  be  hereafter  equitably  distributed 


8» 


OOHBBOnOUT  SUPRBMB  COUBT  OP  EbBOBB^ 


among  the  crediton  and  certificate  holders  of 
the  aaid  defendant."  All  members  of  local 
branches  thereafter  properly  accounting  for 
and  paying  over  to  him,  within  a  reasonable 
time,  ill  money  and  property  in  their  pos- 
session, or  who  had  accounted,  or  might 
within  a  reasonable  time  account,  in  any 
other  state,  to  any  local  receiver,  who  there- 
after, witiiin  a  reasonable  time,  should  ac- 
count for  the  same  to  Mr.  Failey,  as  princi- 
pal receiver,  were  declared  entitled  to  share 
In  the  distribution  of  the  funds  in  the  lat- 
ter *s  hands,  when  made,  equally  and  ratably 
"  with  the  creditors  and  certificate  holders  of 
the  said  defendant  corporation."  Any  neg- 
lect or  refusal  of  any  courts  or  receivers  to 
comply  with  the  request  of  the  Indiana  re- 
ceiver for  a  transfer  to  him  of  the  funds  in 
their  custody,  he  was  **  directed  with  due 
speed  to  report,"  whereupon  such  order  was 
to  be  made  ''as  at  such  time  may  seem  prop- 
er.* These  provisions  of  the  decree  were 
predicated  on  a  finding  that  "attachment  and 
receivership  suits  have  been  broueht  against 
the  defendant,  the  Supreme  Bitting  of  the 
Order  of  the  Iron  Hall,  in  very  many  states 
and  Jurisdictions  throughout  the  United 
States,  and  that  in  such  proceedings  the 
courts  have  taken  into  possession  and  control 
the  property  of  the  said  defendant,  the  Su- 
preme Sitting  of  the  Order  of  the  Iron  Hall, 
in  such  states  and  jurisdictions,  and  now 
hold  the  same  under  the  orders  of  the  var- 
ious courts." 

The  following  facts  are  also  set  forth  in 
the  same  finding :  At  the  commencement  of 
the  suit  in  Indiana,  which  was  on  July  20, 
1892,  there  were  over  1,000  local  branches  of 
the  order  in  different  parts  of  the  United 
States  and  Canada,  of  whose  members  over 
60,000  held  benefit  certificates.  The  order 
had  received  nearlv  $6,000,000,  net,  from 
these  certificate  holders,  and  their  certificates 
called  for  benefits  which,  at  the  maximum 
rate,  would  amount  to  about  $49,000,000. 
To  meet  these  obligations  the  order  had  in 
its  treasury,  to  the  credit  of  the  "benefit 
fund,"  about  $1,000,000,  according  to  its 
boolis;  of  which,  however,  owing  to  fraud 
and  mismanagement,  less  than  a  quarter  of 
a  mi  1 1  ion  was  avai  lable.  It  also  had  on  hand 
nearly  $350,000  belonging  to  the  "reserve 
fund,"  and  the  several  local  branches  had 
under  their  control  further  sums  belonging 
to  the  same  fund,  to  the  aggregate  amount 
of  $1,860,000.  Tlie  other  funds  of  the  order 
amounted  to  but  about  a  quarter  of  a  million 
dollars.  The  several  local  "reserve  funds** 
held  in  Connecticut  amounted  to  $18,667.05, 
and  the  Connecticut  certificate  holders,  who 
had  paid  it  in,  had  therefore  contributed  to 
the  ^benefit  fund"  $74,668.20,  which  had 
been  remitted  to  the  general  treasury.  They 
numbered  1.098.  Four  of  the  Connecticut 
branches  had  accounted  to  the  Indiana  re 
ceiver,  and  paid  over  to  him,  together,  over 

f8, 000.  Two  oT  them,  after  his  appoi  ntment, 
istributed  the  "  reserve  funds"  in  their  bands 
among  their  members.  All  of  them  have 
ceasedf  to  hold  regular  meetings,  and  to  carry 
out  the  purposes  of  their  organization.  On 
February  25,  1898,  Mr.  Failey  filed  in  the 
superior  coort,  in  the  present  action,  his 
t4L.&.A. 


claim  to  all  the  funds  in  Its  custody,  in 
which  he  states  that  they  belong  to  hiot,  as 
principal  receiver,  "  for  the  benefit  of  all  the 
creditors  of  the  corporation,  to  be  distributed 
according  to  the  constitution  and  laws  of  the 
corporation,  and  that  no  particular  branch, 
anywhere  situated,  has  any  claim  to  the  re- 
serve fund,  but  that  the  same  and  all  re- 
serve funds  belong  to  the  order."  The  local 
branches  in  Connecticut,  from  whom  or 
whose  trustees  the  Connecticut  receiver  has 
collected  the  funds  in  controversy,  have  a 
right  to  be  amply  protected  by  the  court  in 
obedience  to  whose  decree  they  have  made 
such  payments;  and  this  right  extends 
equally  to  those  by  whom  these  funds  were 
originally  contributed. — the  certificate  hold- 
ers, who  became  such  as  membejv  of  these 
branches.  The  first  Indiana  decree  proposed 
to  admit,  to  a  share  in  the  distribution  of 
the  funds  coming  into  the  hands  of  the  In- 
diana receiver,  those  having  property  of  the 
order  in  their  possession  who  accounted  to 
him  by  October  10,  1892.  The  decrtse  of 
December  2,  1898,  extended  the  limit  to  "a 
reasonable  time"  after  notice  from  him  of 
his  claims.  Such  notice  was  given  to  the 
parties  to  this  suit  a  year  or  more  ago,  by 
the  pleadings  on  file.  The  Indiana  decree 
does  not  appear  to  recognize,  as  a  Justifica- 
tion for  delay  in  such  accounting,  the  orders 
of  courts  in  other  states  having  jurisdiction 
of  the  parties  in  interest  It  seems  also  to 
make  no  distinction,  as  to  those  entitled  to 
share  in  the  funds  that  may  come  into  the 
hands  of  the  Indiana  receiver,  between  gen- 
eral creditors  of  the  order  and  the  hoId»«  ol 
its  benefit  certificates. 

In  opposition  to  the  claim  of  Mr.  Failey, 
it  has  been  urged  in  argument  that  he  is  be- 
fore us  in  the  position  of  a  plaintiff,  having 
no  better  rights  than  the  order  of  which  be 
was  appointed  receiver,  and  has  since  be- 
come the  assignee ;  and  founding  his  title  to 
recover  the  funds  in  controversy  upon  a 
fraudulent  compact,  namely,  the  scheme  un- 
der which  the  order  was  organized  and  con- 
ducted. The  fraud  is  said  to  consist  in  the 
offer  to  certificate  holders  of  more  than  the 
assessments  to  be  made  upon  them  could  jus- 
tify ;  and  it  is  argued  that,  if  they  were  par- 
ties to  the  wrong,  they  occupy  in  this  cause 
the  position  of  defendants,  in  possessicNi  of 
the  fund,  so  far  as  equitable  right  is  con- 
cerned, and  mav  therefore  invoke  the  protec- 
tion of  the  rule,  "/la  pari  delicto  mdiar  ai 
conditio  poss^ntis. "  B u t  the  oer t i flcates  con- 
tain  no  promise  to  pay  any  particular  sum, 
nor  do  the  constitution  or  laws  of  the  order 
impose  any  limit  on  the  number  of  assess- 
ments that  can  be  laid.  The  obligation  of 
the  corporation,— so  far  as  appears  from  the 
face  of  the  papers  which  express  it,  —would 
be  satisfied  by  paying  the  holder  of  a  matured 
certificate  any  sum,  however  small,  and  its 
right  to  enforce  contribution  from  him  is 
only  limited  by  reference  to  the  necessities 
of  the  treasury  on  account  of  previous  pay- 
ments on  other  certificates.  There  was  no 
representation  that  the  assessments  or  other 
funds  of  the  order,  except  the  20  per  cent  re- 
serve fund,  were  to  be  left  to  accumulate,  to 
provide  means  for  the  ultimate  payment  of 
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^what  might  become  due  on  certiOcates.  On 
-the  contrarj,  it  was  expressly  stated  that 
«uch  assessments  were  to  be  used  to  reimburse 
the  order  for  prior  expenditures.  The  obli- 
ffations  of  each  year  were  to  be  discharged 
DY  the  use  of  four  fifths  of  the  assessments 
of  tlie  year,  and  the  remaining  fifth,  only, 
was  to  be  kept  for  future  recourse.  In  ordi- 
nary contracts  of  life  insurance,  where  a  fixed 
sum  is  promised,  in  consideration  of  fixed 
premiums,  payable  at  stated  intervals,  the 
maintenance  of  an  adeq^uate  and  accumulat- 
ing reinsurance  reserve  is  an  essential  part  of 
-the  plan  ;  but  what  is  known  as  ** co-operative 
insurance"  proceeds  upon  a  different  theory, 
«nd  relies  mainly  upon  the  assessments  and 
lapses  of  each  year  to  meet  the  calls  for  ma- 
turing benefits. 

It  has  also  been  argued  that,  if  there  be 
no  fraud  apparent  in  the  constitution,  rules, 
■and  laws  of  the  defendant  order,  yet  ita 
whole  dealings  in  this  state  have  been  of  so 
-fraudulent  a  character  as  to  deprive  its  as- 
-signee  and  receiver  of  any  rierht  to  claim  the 
-fund  in  controversy  by  an  appeal  to  the  doc- 
trine of  comity.  The  superior  court  has 
-found  that  the  order  was  duly  incorporated 
-under  the  laws  of  Indiana;  and  it  has  not 
-found  any  facts  showing  as  matter  of  law 
-the  existence  of  fraud  in  its  contracts  or 
^management  in  this  state.  It  is  evident  that 
the  rules  and  laws  of  the  corporation  are 
«uch  as  to  furnish  an  easy  means  for  design- 
ing men,  if  placed  in  oflicial  positions,  to 
•entrap  the  unwary  by  false  and  alluring  rep- 
resentations as  to  the  large  rvtums  to  be  do- 
rived  from  small  contributions.  The  seal  of 
the  order  displayed  on  the  benefit  certificates, 
and  on  the  pamphlet  containing  the  constitu- 
tion, rules,  and  laws,  bears  upon  its  face  the 
-device  of  a  safe,  with  the  figures  **  $1,000" 
at  its  top,  and  beneath  it  the  words  *'in  seven 
years."  One  of  the  rules,  which  provides 
-that,  if  two  assessments  are  laid  in  any 
month,  the  first  shall  be  laid  on  the  first  day 
^f  tlie  month,  and  the  second  on  the  fifteenth, 
miffht  easily  give  a  casual  reader  the  impres- 
sion that  in  no  month  could  more  than  two 
assessments  be  laid,  whereas  treble  that  num- 
ber could  hardly  suffice  to  provide  for  the 
maximum  benefits.  But  while  these  are  all 
•circumstances  entitled  to  great  consideration, 
upon  any  inquiry  into  the  truth  of  charges 
of  fraud  against  the  officers  of  the  order,  they 
<lo  not  establish  its  existence  as  a  conclusion 
of  law.  Fraud  is  never  presumed.  The 
place  to  prove  it,  in  a  case  like  this,  is  in 
the  superior  court,  and  the  record  of  the  pro- 
-ceedings  in  that  court  fails  to  show  that  the 
<:harge  now  made  was  there  maintained.  Nor 
<lo  we  think  the  standing  of  the  corporation 
or  its  receiver  before  us  is  affected  by  Gen. 
Btat.,  §  2892,  by  reason  of  the  fact  that  it  has 
<lone  business  in  this  state  without  authority 
from  the  insurance  commissioner,  though  it 
may  have  been  incorporated  in  another  state 
for  the  purpose,  among  other  things,  of  fur- 
nishing insurance  on  the  assessment  plan. 
Every  "secret  or  fraternal  society"  is  ex- 
<:epted  from  the  operation  of  that  statute  by 
Id.  §  2903,  and  the  defendant  corporation  ap- 
pears to  us  to  be  one  answering  both  these 
descriptions.  ^Secret  work,"  by  article  11 
1ML.R.A. 


of  the  constitution,  is  one  of  the  functions 
of  the  supreme  sitting,"  and  the  branches 
are  to  meet  with  a  "  watchman"  at  the  outer 
and  "vidette"  at  the  inner  door.  But  while, 
restricted  as  we  are  to  the  consideration  of 
questions  of  law,  we  cannot  say  that  there 
was  fraud  in  the  original  purposes  of  the 
defendant  corporation,  or  in  its  dealings  in 
this  state,  nor  that  there  was  any  statutory 
impediment  to  its  doing  business  here,  the 
comity  which  permitted  it  to  come  here  to 
organize  its  local  branches,  and  contract  with 
their  members,  does  not  require  us,  in  de- 
termining the  consequences  of  such  contracts, 
in  view  of  its  present  position,  to  overlook 
the  claims  of  citizens  of  Connecticut  to  the 
protection  of  its  courts.  The  controversy  be- 
rore  us  is  as  to  the  possession  of  a  trust  fund 
in  the  hands  of  the  court.  The  trusts  upon 
which  it  is  held  will  be  the  same,  whoever 
may  be  the  trustee.  It  is  made  up  of  several 
smaller  funds,  each  of  which  was  under  the 
control  and  management  of  local  trustees  in 
this  state,  until  the  court  reouired  them  to 
surrender  it  to  its  receiver.  He  now,  as  re- 
gards the  claim  of  Mr.  Failey,  represents 
their  rights,  as  well  as  those  of  the  eeitui$ 
que  trustsnt.  These  local  trustees  were  prop- 
erly constituted,  and  no  act  of  maladminis- 
tration is  al leged  against  them.  If  thei r  pos- 
session could  not  be  disturbed  by  the  Indiana 
receiver,  neither  can  his  be.  Oooke  v.  War- 
ner, 56  Conn.  284,  289.  The  contract  between 
the  certificate  holder  and  the  corporation  was, 
by  its  express  terms,  made  subject  to  the 
rules  and  laws  of  the  order.  For  its  due  per- 
formance, on  the  part  of  either  party,  it  was 
necessary  that  the  corporation  should  main- 
tain its  connection  with  the  local  branch  to 
which  the  holder  belonged,  and  continue  in 
active  existence  as  a  "going  concern."  Pay- 
ments upon  the  certificate  were  to  be  made 
out  of  a  "benefit  fund,"  raised  by  assess- 
ments levied  by  the  corporation  on  the  sev- 
eral local  branches,  on  account  of  those  of 
their  members  who  held  certificates.  The 
local  branch  was  required  to  forward  80  per 
cent  of  the  total  amount  called  for,  "im- 
mediately," to  the  "supreme  treasury"  of 
the  corporation,  and  to  notify  each  certificate 
member  of  the  call,  whereupon  he  was  ob- 
liged to  pay  the  amount  of  his  assessment  to 
the  branch  within  thirty  days  from  the  date 
of  the  original  call.  Twenty  per  cent  of 
this  was  to  be  left  with  trustees  appointed 
by  the  branch,  and  under  bonds  to  its  "chief 
justice"  and  "  vice  justice. "  The  bonds  were 
all  payable  to  these  officers,  "in  trust  for 
said  branch,"  should  the  trustee  fail  to  ac- 
count for  the  funds,  at  the  end  of  his  term, 
to  his  "successor  in  office,  or  to  whoever  may 
be  legally  appointed  to  receive  the  same. 
Assessments  were  to  be  levied  only  when 
previous  payments  by  the  corporation  out  of 
the  benefit  fund  had  so  reduced  it  that  it  re- 
quired to  be  replenished.  The  amount  to  be 
paid  on  each  matured  certiflcat-e  was  also  to 
be  determined,  within  a  certain  maximum 
limit,  by  the  managers  of  the  corporation  ; 
and  as  it  was  to  be  liquidated  by  means  of 
an  order  on  the  "supreme  cashier,"  drawn 
by  the  "supreme  accountant,"  and  signed  by 
the  "supreme  justice,"  it  would  seem  that 
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the  corporation  intended  to  reserve  some  dts- 
cretiouary  power  to  regulate  the  sum  by  the 
state  of  the  treasury. 

It  is  obvious,  as  we  have  already  said,  that 
the  corporation  looked  to  calls  upon  certifi- 
cate holders  in  each  year  for  the  means  to 
pay  the  benefits  accruing  during  th^  vear, 
and  to  maintain  the  ''reserve  fund/'  which, 
with  the  aid  of  lapses,  it  was  hoped  would 
avoid  the  necessity  of  any  burdensome  mul- 
tiplication of  assessments.  In  1892,  upon 
the  insolvencv  of  the  corporation  and  the  ap- 
pointment of  receivers  in  different  states, 
the  receipts  from  assessments  stopped,  the 
branches  generally  ceased  to  meet,  and  the 
order  became  disorganized,  and  practical  )y 
dissolved.  The  carcass  remained,  but  the 
life  was  gone.  The  end  was  reached,  so  far 
as  the  rights  of  certificate  holders  are  con- 
cerned, on  July  20,  1892,  the  dav  when  the 
suit  was  instituted  in  Indiana  for  the  ap- 
pointment of  a  receiver.  In  view  of  the  con- 
dition of  the  corporation  at  the  time,  and  the 
probability  of  such  an  appointment,  no  cer- 
tificate holder  could  have  been  expected  to 
make  any  future  payment  to  it  for  assess- 
ments. The  performance,  on  its  part,  of  the 
contract  of  the  order  with  the  certificate 
holders,  having  by  its  fault  become  impos- 
sible, each  of  these  had  the  right  to  elect 
whether  to  treat  the  contract  as  rescinded, 
and  demand  a  return  of  what  he  had  paid  on 
it,  or  to  treat  it  as  in  force,  and  claim  the 
damages  resulting  to  him  from  the  corpora- 
tion having  put  itself  in  a  condition  incom- 
patible with  the  fulfillment  of  its  engage- 
ments. 2  Saunders,  PI.  &  Ev.  *674;  Lyon 
V.  Annable,  4  Conn.  850,  355.  The  Connec- 
ticut certificate  holders,  represented  before 
us  through  the  several  trustees  or  branches 
who  have  appeared  or  pleaded  in  the  cause, 
have  unanimously  elected  the  former  course, 
and  such  election  has  been  suflSciently  and 
seasonably  made  known  by  the  answers  and 
claims  wiiich  have  been  filed.  Under  these 
circumstances,  we  think  equity  will  best  be 
done,  as  between  the  parties  oefore  us,  by 
retaining  the  funds  in  controversy  in  the 
hands  of  the  receiver  appointed  by  the  su- 
])erior  court,  for  distribution  among  the  cer- 
tificate holders  of  the  order,  by  whose  con- 
tributions they  were  originally  accumulated. 
Be  Equitable  Beaerve  Fund  Life  As9o.  181  N. 
T.  854 ;  Undguiet  v.  Olines,  8  Misc.  214 ; 
Peltz  V.  Supreme  Chamber  Order  of  Financial 
Union  (N.  J.)  19  Atl.  Rep.  668;  Fogg  v. 
Supreme  Lodge  United  Order  of  Golden  Lion^ 
156  Mass.  431,  169  Mass.  9.  For  every  dol- 
lar paid  by  them  to  the  accountant  of  their 
local  branches,  80  cents  has  been  transmitted 
to  the  general  treasury  of  the  order,  to  reim- 
burse it  for  benefits  paid  to  other  certificate 
holders,  and  20  cents  has  been  reserved  to 
meet  similar  claims  to  mature  thereafter. 
It  is  to  the  reserve  funds,  thus  constituted, 
that  contributors,  electing  to  rescind  the 
contract  evidenced  by  their  benefit  certifi- 
cates, have  a  right  to  look  primarily  for  re- 
payment of  their  advances.  These  funds 
were  manifestly  left,  by  the  laws  of  the 
order,  in  the  hands  of  the  local  branches  for 
their  better  assurance.  As  against  the  de- 
mand of  a  foreign  receiver  and  assignee,  we 
ML.R  A. 


think  the  members  of  each  branch,  whofl» 
contributions  created  its  reserve  fund,  have, 
under  the  conditions  disclosed  in  the  rec- 
ord of  this  cause,  an  equitable  lien  upon  it, 
which  the  courts  of  their  own  state  can  best 
protect,  especially  where  he  claims  it  for 
distribution  among  the  creditors  of  the  cor- 
poration generally,  without  any  distinctioik 
in  favor  of  certificate  holders.  In  quoting 
the  constitution  and  laws  of  the  defendant 
corporation,  the  edition  of  1888  has  '..een  fol- 
lowed. We  have  not  found  it  necessary  Uy 
consider  the  effect  of  the  changes  of  phrase- 
ology found  in  later  editions,  and  which  it 
is  Claimed  were  made  without  authority ; 
since,  while  they  might  serve  to  strengthen 
the  legal  title  of  the  corporation  to  the  cus- 
tody of  the  various  reserve  funds,  they  can- 
not vary  the  trusts  upon  which  they  were- 
created  and  must  be  administered. 

The  superior  court  i»  advised  to  direct  t*r 
distribution  of  the  funds  now  in  the  Stands  of 
Edwin  L,  Scofield,  reedier,  after  payment  of 
necessary  costs  and  cfiarges,  among  the  holders 
of  benefit  certificates  issued  by  the  Supreme  Sit- 
ting of  the  Order  of  the  Iron  Hall,  to  them,  a» 
members  of  branches  of  the  ordtfr  organised  in 
Connecticut^  and  outstanding  and  obligatory 
upon  said  corporation  on  July  29, 181^ ;  pay- 
ments to  be  made,  out  of  the  fund  received 
from  the  trustees  of  each  local  branch,  to  the- 
certificate  holders  of  that  branch,  in  propor- 
tion to  the  amounts  paid  by  them  respectively 
for  assessments  laid  upon  them  as  holders  of 
such  certificates,  deducting  from  such  divi- 
dends, in  each  case,  such  amount,  if  any,  aa 
the  certificate  holder  may  have  previously 
received  from  said  order  by  reason  of  hia 
rights  under  his  certificate;  and  to  dismisa 
and  disallow  the  claim  of  James  F.  Failey, 
receiver  of  said  corporation  by  appointment 
of  the  superior  court  for  Marion  county,  in 
the  state  of  Indiana,  to  said  funds,  or  any 
part  thereof. 

Andrews*   Oh,   </.,  and  Torr&nce  and 
Fenn,  JJ.,  concurred. 

Hamersleyt  J.,  filed  the  following  opin- 
ion: 

In  the  result  announced  by  the  majority^ 
of  the  court  I  concur,  but  not  with  the  rea- 
sons given  in  support  of  that  result.  If  the 
funds  in  question  were  accumulated  by  the 
defendant  corporation  in  the  transaction  in 
this  state  of  a  business  lawful  under  our  laws, 
then  such  funds  ought  to  be  placed  in  the 
hands  of  Mr.  Failey,  the  principal  and  dom- 
iciliary receiver  appointed  by  the  Indiana 
court,  unless  there  are  facts  in  the  case  which 
establish  some  clear  ground  of  exception  to- 
the  general  rule.  The  rule  that  when  a  cor- 
poration is  chartered  by  a  single  state,  and 
does  a  lawful  insurance  business  in  other 
states  through  agencies,  and  becomes  insol- 
vent, its  assets  should  be  gathered  at  the 
domicil,  and  there  distributed  according  to 
the  principles  of  equity,  is  sound,  and  should 
be  universally  observed.  It  is  based  upon  a 
recognized  principle  of  international  comity, 
and  that  principle,  as  applicable  between  our 
several  states,  rests  on  reasons  far  more  co- 
gent than  the  reasons  which  support  the  prin- 
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eipl«  M  applicable  between  nations  wholly 
independent.  While  it  is  tnie  that  for  many 
purpows  our  states  are  independent,  as  real  \y 
■s  if  they  were  for  all  purposes  separate  sov- 
ereignties, and  for  this  reason  the  rules  of 
international  comity  may  apply  to  questions 
arising  between  citizens  of  di£ferent  states, 
yet  it  is  also  true  that  the  citizens  of  all  the 
states  are  fellow  subjects  of  one  common 
government,  supreme  within  the  sphere  of 
its  operation,  and  that  the  necessities  grow- 
ing out  of  such  common  government  impose 
upon  the  several  states  obligations  of  the 
highest  authority,  inconsistent  with  that 
cautious  and  self- protecting  administration 
of  the  law  of  comity  that  mav  be  safely  in- 
dulged in  by  states  wholly  foreign  to  each 
other.  The  full  faith  and  credit  positivelv 
^iven  in  each  state  to  the  ludicial  proceed- 
ings  of  every  other  state ;  tne  good  faith  and 
confidence  impliedly  required  in  dealing 
with  such  judicial  proceedings;  the  com- 
mercial necessity  of  a  distribution  of  assets 
of  an  insolvent  corporation  by  one  court, 
mwing  out  of  the  guaranteed  freedom  and 
infinite  variety  of  commercial  intercourse; 
th«  impossibility,  in  many  cases,  of  an 
equitable  distribution,  except  by  one  court ; 
the  concurrent  jurisdiction,  and  at  times  ex- 
clusive jurisdiction,  of  federal  courts  in  such 
cases, — ^all  suggest  cogent  reasons  for  a  loyal 
observance  of  the  rule  stated,  unless  the  par- 
ticular facts  present  a  plain  and  unquestioned 
exception  to  the  rule.  It  will  not,  however, 
be  necessary  to  inquire  whether  the  particu- 
lar facts  in  this  case  do,  or  do  not,  present 
such  ezooption.  Mr.  Failey  practically  ap- 
pears in  this  matter  as  a  plaintiff;  and,  as 
the  foundation  of  his  claim  and  right  to  the 
assistance  of  this  court,  sets  out  in  full  the 
organization,  constitution,  and  laws  of  the 
defendant  corporation,  and  a  record  contain- 
ing the  findings,  orders,  and  decrees  of  the 
Indiana  court.  The  Durham  branch,  in  its 
demurrer,  says  that  upon  the  documents  set 
out  by  Failey,  in  connection  with  the  find- 
ings and  orders  of  the  Indiana  court,  it  ap- 
pears that  the  business  transacted  in  this  state 
was  unlawful,  and  contrary  to  public  pol- 
icy; and  also,  in  its  claim,  alleges  as  a  fact 
that  the  defendant  corporation  was  not  or- 
ganized and  qualified  to  do  business  in  this 
state.  ' 

The  superior  court  has  made  a  finding  of 
facts,  for  the  purpose  of  submitting  to  this 
court  the  whole  record,  with  the  tacts  set 
forth  in  the  finding,  and  of  obtaining  the 
advice  of  this  court  upon  all  questions  arising 
upon  the  pleadings  and  record,  including  the 
questions  arising  upon  the  demurrer  and  the 
overruling  thereof,  and  the  question  of  what 
judgment  upon  the  facts  found  should  be 
rendfered.  In  the  finding  of  facts,  the. court 
finds,  in  addition  to  the  facts  otherwise  ap- 
pearing on  the  record,  that  the  Indiana  court 
nad  made  certain  further  findings  of  fact, 
conclusions  of  law,  and  orders,  which  should 
be  added  to  the  record  set  out  and  relied  upon 
by  Failey  in  his  claim,  and  makes  such  find- 
ings of  fact,  conclusions  of  law,  and  orders 
a  part  of  this  record ;  and  also  finds  that  of 

the  funds  on  hand  $ were  accumulated 

in  1889  and  subsequently  (it  was  stated  in 


argument,  and  not  questioned,  that  this  blank 
should  be  filled  by  a  sum  representing  nearly 
the  whole  amount  accumulated)  ;  and  that  the 
corporation  has  never  been  authorized  to  do 
insurance  business  in  this  state.  Thus  the 
main  and  determinative  question  we  are 
called  upon  to  decide  is,  upon  the  facts  con- 
tained in  the  record  and  found  by  the  court, 
should  the  superior  court  now  hold  that  the 
business  transacted  in  this  state  by  the  in- 
solvent corporation  was  a  business  contrary 
to  our  publ  ic  policy?  This  question  requirea 
that  we  should  first  come  to  an  understanding 
of  the  meaning  and  legal  effect  of  the  remark- 
able mass  of  words  called  the  constitution 
and  laws  of  the  order  of  the  iron  ball.  They 
contain  the  articles  of  association,  ».  e.  the 
charter  of  the  corporation,  the  constitution 
adopted  by  the  corporation,  the  constitution 
prescribed  by  the  corporation  for  governing 
local  branches,  the  general  laws  adopted  by 
the  corporation  for  its  own  government  and 
the  few  special  laws  governing  delegated 
meetings  of  local  branches,  called  district 
meetings,  to  be  from  time  to  time  called  by 
oflScers  of,  and  sublect  to  the  control  of,  the 
corporation;  special  laws  governing  the  life 
division,— which  do  not  appear  to  have  been 
put  into  operation ;  and  an  ofiicial  summary 
of  the  effect  of  the  constitution  and  laws  in  a 
number  of  enumerated  cases.  The  meaning 
of  this  literature  cannot  be  understood  with- 
out the  most  thorough  analysis  of  the  whole 
and  every  part,  and  it  is  too  voluminous  to 
be  quoted  in  full ;  but  I  am  satisfied  that  a 
careful  examination  of  the  documents  estab- 
lishes the  following  conclusion:  (1)  The 
defendant  was  incorporated  in  December, 
1881,  by  filing  articles  of  association,  in  pur- 
suance of  a  general  statute  of  Indiana  author- 
izing the  incorporation  of  three  or  more  per- 
sons for  the  purpose  of  organizing  **  divisions 
or  associations  of  temperance,  or  other  charit- 
able associations  or  orders.**  The  members 
of  the  corporation  so  organized  consist,  for 
all  practical  purposes,  of  its  principal  of- 
ficers. The  stated  meetings  of  the  corpora- 
tion are  biennial  or  quadrennial,  and  the  of- 
ficers are  rechosen  at  such  meetings.  Eight 
specified  officers  must  receive  salaries,  and 
may  receive  other  compensation.  A  body 
called  the  executive  committee  exercises  all 
power  of  the  corporation  concerning  business 
matters,  fixes  the  salaries  and  compensation 
of  all  ofiScers,  and  is  composed  of  nine  of- 
ficers, of  whom  six  are  of  those  required  to 
be  salaried.  (2)  The  corporation  undertakes 
to  accomplish  two  disiinct,  though  related, 
objects :  First,  to  organize  and  govern  local 
branches  of  a  secret  social  society  ;  second,  to 
establish  and  carry  on  an  insurance  business 
on  the  a^essment  plan,  in  which  the  insured 
must  first  have  been  admitted  members  of  the 
secret  society,  and  must  continue  in  good 
standing  as  such  members.  (8)  While  the 
secret  social  society  is  under  the  absolute  con- 
trol of  the  corporation,  the  members  of  the 
society  are  not  members  of  the  corporation, 
and  the  corporation  assumes  no  liability  to 
furnish  them  the  pecuniary  aid  usually  pro- 
vided by  fraternal  and  mutual  aid  societies. 
The  members  of  the  society,  as  such,  are 
called  "social  members."    One  of  their  priv- 
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ilexes  is  the  riglit  to  apply  for  iDSurance,  i. 
4.  "to  become  ^participant  in  the  benefit 
fund, "  and,  by  the  laws  governing  the  secret 
society,  such  insured  members  have  the  ex- 
clusive right  to  vote  and  hold  office,  the 
privilege  of  paying  dues  being  common  to 
all  the  members.  The  constitution  provides 
that  any  person  who  has  held  a  membership 
in  the  society  for  thirty  days  or  more  may,  if 
lie  so  desire,  become  a  participant  in  the 
benefit  fund.  To  become  such  participant  he 
must  make  application,  undergo  medical  ex- 
amination, sign  the  obligations  relating  to 
conditions  of  insurance,  etc.,  in  the  same 
manner  as  in  the  transaction  of  any  insurance 
business,  and  the  corporation  states  in  its  of- 
^cial  summary  of  its  laws  that  before  insur- 
ance the  insured  must  become  **  an  acceptable 
social  member  of  the  order,  which  is  purely 
fraternal  ;**  and  that,  after  beinff  a  social 
member  thirty  days,  "he  may,  ii  he  so  de- 
«ire,  make  application  to  become  a  member 
of  the  benefit  fund :"  or,  at  his  option  he 
may  remain  a  social  member  for  life,  and  "as 
such  social  member  he  would  enjoy  all  the 
fraternal  and  social  privileges  of  the  order.  ** 
And,  again,  "social  members  shall  pay  the 
same  dues  as  the  members  of  the  benent  fund, 
and  cannot  vote  or  hold  office  neither  are  they 
entitled  to  any  benefits  for  sickness  or  disa- 
bility." It  is  through  the  local  branches  of 
this  secret  society  that  the  corporation  secures 
its  agents  and  revenue  for  pushing  its  scheme 
of  insurance.  Each  member,  whether  insured 
or  not,  pays  into  his  local  branch  various  fees 
and  dues,  by  which  all  Its  expenses  in  main- 
taining attractive  social  features,  and  draw- 
ing in  candidates  for  the  insurance  business 
of  the  corporation,  are  provided  for.  It  is 
also  through  these  local  branches  that  the 
•corporation  provides  the  revenues  which  it 
uses  for  its  corporate  expenses  and  to  divide 
as  8<ilaries  and  compensation  among  the  cor- 
porators. For  such  purposes,  the  branches 
pay  the  corporation  charter  and  registration 
fees,  profits  on  the  sale  of  paraphernalia  and 
supplies,  and  such  per  capita  tax  on  all  mem- 
bers, whether  insured  or  not,  as  the  corpora- 
tion sees  fit  to  levy.  It  is  necessary  to  keep 
in  mind  these  distinctions.  The  secret  so 
ciety  is  not  the  corporation.  The  society 
supplies  the  corporation  with  funds  for  the 
use  of  the  few  corporators,  but  the  corporation 
is  by  its  laws  forbidden  to  give  to  members 
of  the  society  any  pecuniary  aid  in  case  of 
sickness,  accident,  or  death.  No  element  of 
benevolence,  charity. or  mutual  aid  exists  be- 
tween the  corporation  and  members  of  the  so- 
ciety. The  insurance  business  is  a  business 
distinct  from  the  organization  of  the  secret 
society,  and  is  transacted  directly  between 
the  corporation  and  its  certificate  holders, 
just  as  truly  as  if  the  business  were  carried 
on,  as  has  been  done  in  connection  with  the 
Masonic  fraternity,  by  a  corporation  having 
no  connection  with  the  fraternity,  beyond  the 
fact  that  its  field  of  insurance  is  confined  to 
the  meml)ers  of  the  fraternity  in  good  stand- 
ing. These  distinctions  between  the  corpora- 
tion and  the  secret  society, — between  the  cor 
poration  as  the  organizer  of  the  secret  society, 
and  as  the  manager  of  the  insurance  business, — 
are  clearly  deducible  from  tlie  contitution  and 
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laws  submitted  to  us;  although  those  docu- 
ments are  well  calculated,  and  perhaps  in- 
tended, to  obscure  and  conceal  such  dUtinc- 
tions.  (4)  The  insurance  business  established 
and  carried  on  by  the  corporation  conaisu  in 
issuing  certificates  whereby  the  corporatioa 
undertekes  to  pay  the  holder  $1,000  in  seven 
years,  upon  condition  that  the  holder  shall 
pay  all  assessments  of  $2.50  when  called  upon 
in  pursuance  of  the  laws  made  by  the  corpora- 
tion, and  upon  the  further  condition  that  he 
shall  continue  a  member  in  good  standing  of 
the  secret  society  organized  and  control  lea  by 
the  corporation.  In  order  to  attract  the  sav- 
ings of  the  very  smallest  eaminffs,  provision 
is  made  for  issuing  similar  certificates  for  the 
payment  of  one,  two,  three,  oi  four  fifths  of 
$1,000,  upon  condition  of  paying  assessmenu 
of  one,  two,  three,  or  four  fifths  of  $2.50. 
The  obligation  of  the  corporation  also  in- 
volves the  payment  of  certain  weekly  sums 
in  case  of  the  disability  of  the  certificate 
holder ;  but,  as  the  whole' amount  so  paid  can 
in  no  case  exceed  one  half  of  the  sum  named 
in  the  certificate,  and  in  every  case  must  be 
deducted  from  the  sum  a^reea  to  be  paid  on 
its  termination,  this  provision  does  not  afTcct 
the  character  of  the  principal  agreement. 
The  obligation  also  involves  the  payment  of 
one  half  the  amount  named  in  the  certificate 
in  case  of  the  death  of  the  holder  after  the 
first  two  years  of  the  term :  but  this  provisi<»n 
only  covers  a  life  risk  for  one  and  one  half.  • 
or,  at  most,  for  five,  years,  and,  in  view  of 
the  small  percentage  of  mortality  in  any  one 
term  of  five  years,  cannot  seriously  affect  the 
principle  of  the  insurance.  The  substantive 
business- consists  in  the  payment  of  a  fixed 
sum  at  the  end  of  seven  years.  The  subsid  iary 
provisions  may  furnish  an  excuse  for  calling 
the  business  accident  and  life,  as  well  as  en- 
dowment, insurance,  but  are  in  fact  mere  in- 
cidental attractions  for  the  prosecution  of  the 
main  scheme,  which  the  whole  literature  of 
the  corporation,  as  well  as  the  seal,  in- 
dicative of  its  main  object  described  in  the 
charter,  authoritatively  announces  to  be  the 
payment  of  ** $1,000  in  seven  years."  The 
corporation  promises  to  pay  $1,000  in  seven 
years  in  consideration  of  the  payment  of  the 
assessments  of  $2.50  each,  and  upon  the  rep- 
resentation that  those  assessments  sLall  not 
iu  tne  aggrefirate  equal  $1,000.  Counsel  clikim 
that  the  corporation  does  not  promise  to  pay 
$1,000,  but  only  a  sum  "not  exceeding 
$1 ,  000. "  I  think  this  error  arises  mai  nly  from 
misapprehension  of  the  effect  of  the  cer- 
tificate. That  paper,  it  is  true,  contains  a 
promise  to  pay  "  a  sum  not  exceeding  $1 ,  000. " 
but  it  contains  no  promise  as  to  the  time  or 
as  to  any  detail.  The  only  promise  is  to  pay 
a  sum  "in  accordance  with  and  under  the 
provisions  of  the  laws"  of  the  corporation, 
and  this  paper  is  authenticated  by  the  seal  of 
the  corporation,  which  contains  the  charter, 
and  declaration  of  its  main  purpose  and  ob- 
ject.—**  $1,000  in  seven  years. "  To  the  laws 
we  must  look  for  the  actual  promise.  The 
law  says :  "  There  shall  be  attached  to  this 
order  a  benefit  fund,  in  which  members  may 
participate  (except  social  members),  as  they 
may  severally  elect,  either  in  the  sum  of 
$1,000,  $»00,  etc.,  on  which  they  shall  |wy 
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the  rates,  and  be  entitled  to  the  benefits,  pre- 
scribed in  the  following  table : 

Table  of  Bates  and  Beneflts. 

JUnouDt  paM  on  each  asBewmsnt 

"Weekly  benefit  whea  sick  or  dtoabled 

jUnount  paid  on  total  dJaabillty 

Payable  at  death 

Benefit  paid  at  end  of  seven  years  not 

exceeding 91,000  00 

Here  is  a  direct  promise  that  the  certificate 
)iolder  shall  participate  in  the  fund  ''in  the 
:8um  of  $1,000."  and  **  shall  be  entitled"  to 
:$25  a  week  daring  sickness,  $500  on  total 
^isabilitj,  $500  at  death  (the  obligation  to 
pay  these  sums  is  absolute, — it  is  not  a  mere 
promise  to  pay  a  sum  not  exceeding  $500), 
tind  at  the  end  of  seven  years  beneflts  not  ez- 
-ceeding  $1,000,  t.  «.  the  beneflts  remaining 
unpaid  of  the  sum  of  $1,000,  which  he  has 
•elected  as  the  sum  which  specifles  his  par- 
ticipation in  the  beneflts.  No  other  construc- 
tion can  be  given  this  language  except  as  a 
-subterfuge  for  palpable  fraud,  and  such  con- 
atruction  the  court  cannot  give.  And  this 
'Construction  of  the  direct  promise  of  ^  $1,000 
in  seven  years"  is  fully  confirmed  by  a  careful 
•examination  of  the  whole  body  of  the  laws. 
The  only  exception  to  the  obligation  \p  con- 
-tained  in  the  section  which  provides  that, 
when  one  assessment  of  $2.50  shall  realize  an 
4imount  less  than  $1,000,  if  the  certificate  be 
in  the  amount  of  $1,000,  the  certificate  holder 
shall  receive  no  more  than  the  **  whole  amount 
•of  said  assessment."  That  is,  until  the  busi- 
ness increases  so  as  to  include  more  than  400 
•certificate  holders  (the  number  necessary  to 

grod  uce  $1 ,  OOO  at  $2. 60  each) ,  each  certi  ficate 
older  whose  claim  matures  must  be  content 
-with  the  product  of  one  assessment ;  and  the 
insertion  of  this  exception  is  strong  affirma- 
-tion  that  the  promise  to  pay  the  whole  sum 
named  in  the  ceitificate  is  binding  in  every 
•other  case.  Counsel  also  claim  that  the  busi- 
ness sciieme  of  this  corporation  does  not  in- 
volve the  representation  that  assessments  im- 
posed on  the  certificate  holders  shall  not  in 
the  aggregate  equal  $1,000.  There  is  no 
-foundation  for  such  a  claim.  We  are  called 
upon  to  declare  the  legal  meaning  of  a  body 
oi  laws  prepared  for  the  sole  purpose  of  at- 
tracting and  buildins:  up  a  large  business. 
The  purpose  for  which  such  laws  are  framed 
is  as  truly  an  element  in  their  construction 
as  the  contextural  meaning  of  the  particular 
language  used  to  accomplish  that  purpose. 
In  passing  on  the  character  of  the  business 
•disclosed  \}j  laws  so  framed,  we  are  bound  to 
•exercise  that  knovvledge  of  the  patent,  well- 
•establisbed,  and  universally  recognized  ele- 
ments of  human  nature  and  of  business  trans- 
actions which  the  court  muRt  be  presumed 
to  pos.sess.  In  this  case  the  business,  the 
securing  of  which  is  the  object  and  sole  ob- 
ject of  the  laws,  consists  in  obtaining  from 
a  large  number  of  the  public  the  payment  to 
the  corporation  of  $2.50  from  time  to  time, 
upon  the  promise  by  the  corporation  of  pav- 
ing to  each  contributor  $1,000  at  the  end  of 
«even  years.  It  is  certain  that  such  a  busi- 
ness cannot  exist  without  the  belief  on  the 
part  of  the  contributors  that  the  assessments 
of  seven  years  will  be  less  than  $1,000.  By 
the  very  fact  of  offering  to  the  public,  for  [ 
^  L.R  A. 


the  purpose  of  obtaining  business,  the  pro- 
spectus  contained  in  these  laws,  the  corpora- 
tion makes  the  representation  that  $1,000  is 
to  be  obtained  in  seven  years  by  contributing 
in  small  sums  less  than  that  amount.  Such 
representation  is  written  into  their  prospectus 
by  the  fact  of  publication,  unless  it  is  clearly 
excluded  by  toe  language  used.  It  is  true 
the  corporation  might  have  said :  "  This  busi- 
ness cannot  honestly  be  carried  on  without 
collecting  from  each  contributor  in  assess- 
ments the  full  amount  of  $1,000."  If  this 
language  had  been  used,  no  business  would 
have  been  done,  and  the  laws  would  not  bo 
before  us  for  construction.  Not  onlv  is  no 
such  language  used,  but  the  reprtWntation 
implied  in  the  very  fact  of  presenting  this 
business  to  the  public  is  plainly  set  forth  in 
the  laws  of  the  corporation.  The  law  pro- 
viding for  the  payment  of  assessments  says : 
"AH  payments  shall  be  made  in  accords  nee 
with  the  following  sections,  and  in  no  other 
way  or  manner."  And,  until  the  laws  are 
changed,  no  assessment  can  be  made,  except 
as  provided.  The  only  provision  for  calling 
for  payment  of  assessments  is  that,  if  the 
treasury  requires  an  ass(*ssment  shall  be  made, 
and  that  **  when  it  is  evident  from  the  claims 
filed  in  regular  form  that  two  assessments  are 
necessary  In  any  one  month,  then  it  shall  be 
the  duty  of  the  supreme  accountant  to  make 
the  calls  for  said  assessments  at  the  same 
time,  dating  the  calls,  one  on  the  1st  and  the 
other  on  the  15th  of  the  month,  except  when 
those  dates  occur  on  a  Sunday  or  legal  holi- 
day, in  which  case  they  shall  be  dated  the 
preceding  day. "  And  in  its  ofl9cial  summary 
of  the  law,  intended  for  those  unable  to  wade 
through  the  whole  mass  of  legislation,  the 
corporation  says :  **  When  it  is  necessary  to 
call  two  assessments  in  one  month,  they  shall 
be  issued  from  the  office  of  the  supreme  ac- 
countant on  the  first  day  of  such  month,  or 
as  near  thereto  as  may  be  expedient."  Surely 
it  needs  no  argument  to  show  that  these  laws 
not  only  confirm  the  representation  made  in 
the  very  fact  of  presenting  this  scheme  to  the 
public,  but  contain  the  representation  that 
not  more  than  two  assessments  a  month,  t.  e. 
$420  in  seven  years,  will  be  required  to  obtain 
the  payment  of  $1,000,  and  that  therefore  the 
laws  make  no  provision  for  calling  further 
assessments. 

In  confirmation  of  the  view  taken,  atten- 
tion may  be  called  to  the  fact  that  the 
superior  court  has  made  a  part  of  the  record 
of  this  case  conclusions  of  law  found  by  the 
Indiana  court  in  the  proceeding  which  Failey 
sets  out  as  the  basis  of  his  claim.  These  con- 
clusions of  law  are : 

''I.  That  the  defendant,  in  the  issuance  of 
certificates  of  membership  in  the  benefit  fund 
in  the  finding  of  facts  d<'scri bed.  was  engaged 
in  doing  a  health,  accident,  life,  and  endow- 
ment insurance  business,  and  the  same  was 
neither  charity  nor  benevolence,  within  the 
meaning  of  the  statutes  and  laws  of  Indiana. 

"  2.  That,  under  the  said  contracts  macie  by 
the  defendant  with  persons  hold i  ng  certificates 
in  the  benefit  fund,  the  defendant  was  bound 
to  pay  the  full  or  gross  amount  severally 
named  in  said  certificates  at  the  expiration  of 
seven  years  from  the  date  thereof,  if  then  in 
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force,  less  the  payments  (if  any)  theretofore 
made  on  such  certificates  on  account  of  sick- 
ness or  disability  benefits.     .     .     . 

"4.  That  the  defendant  is  not  a  mutual 
company,  in  the  sense  that  the  certificate 
holders  in  its  benefit  fund  are  members  of  the 
[Supreme]  Sitting  of  the  Order  of  Iron  Hall, 
as  the  certificates  constitute  contracts  entered 
into  by  the  defendant  on  the  one  part  and 
certificate  holders  on  the  other  part,  of  the 
legal  tenor  and  effect  stated  in  the  second 
conclusion  above." 

We  find,  therefore,  that  the  record  and  facts 
before  us  clearly  establish  the  conclusion 
that  the  essential  business  carried  on  in  this 
state  by  the  corporation  was  the  issue  of  cer- 
tificates promising  the  payment  of  $1,000  in 
seven  years,  upon  condition  that  the  certifi- 
cate holder  shall  pay  during  that  time  assess- 
ments of  the  fixed  sum  of  $2.50  each,  for  the 
purpose  of  enabling  the  corporation,  from 
the  money  so  paid  in  assessments,  to  pay 
$1,000  as  each  certificate  matures;  and  that 
this  business  necessarily  involved  the  repre- 
sentation that  the  aggregate  of  assessments  in 
each  case  would  be  less  than  $1,000,  and 
further  involved  the  representation,  in  fact 
made  in  the  conduct  of  the  business  in  this 
state,  that  the  aggregates  of  assessments  in 
each  cose  would  not  exceed  $420.  The  pro- 
vision for  a  so-called  "reserve  fund"  does  not 
affect  the  character  of  this  business.  That 
provision  simply  permits  the  reservation  of 
one  fifth  of  each  assessment,  one  seventh  of 
the  money  so  reserved  to  be  used  annually  in 
payment  of  matured  certificates,  for  the  pur- 
pose of  reducing  the  amount  of  future  assess- 
ments. The  difficulty  with  the  business  con- 
sists in  the  impossibility  of  paying  $1,000 
from  assessments  amounting  to  $420,  or  any 
sum  materially  less  than  $1,000;  and  this 
difUcultv  is  not  to  be  avoided  by  using  one 
fifth  of  the  inadequate  assessments,  at  the  rate 
of  one  seventh  a  year,  for  the  purpose  of  re- 
ducing the  inadequate  assessments  of  the 
future.  Nor  is  the  character  of  the  business 
materially  affected  by  so-called  •'lapses,**  i. 
e.  the  possibility  of  a  certain  percentage  of 
certificate  holders  forfeiting  the  assessments 

fiaid,  by  neglect  to  continue  such  payments, 
f  the  business  really  depends  on  such  lapses, 
and  its  object  is  to  pay  a  large  profit  to  ma- 
tured ceriificate  holders  from  money  obtained 
by  means  of  such  lapses,  then  the  business  is 
unsound  and  dishonest.  But  the  lapses  are  a 
necessary  incident,  and  do  not  materially  af- 
fect the  character  and  result  of  the  business. 
The  percentage  of  such  lapses  is  established 
by  insurance  experience ;  the  main  portion  of 
such  lapses  must  be  at  the  beginning,  and  not 
at  the  close,  of  the  term  the  security  of  the 
certificate  holder  must  consist  in  maintain- 
ing, not  in  diminishing,  the  number  of  those 
liable  to  assessment;  and  a  slight  mathe- 
matical process  will  demonstrate  that  such 
lapses  cannot  prevent  the  eventual  loss  to 
some  one  involved  in  a  business  based  on  a 
principle  of  paying  $1,000  for  $500.  Such  a 
business  is  clearly  distinguishable  from  le- 
gitimate insurance.  All  insurance  has  a 
wagering  element,  and  by  the  common  law 
of  this  state  wagering  contracts  are  unlawful. 
In  insurance,  however,  the  wager  is  not  the 
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controlling  element.  The  object  of  the  ( 
tract  is  protection, — in  fire  and  other  insur- 
ance of  property,  protection  of  the  actual 
value  of  the  property  destroyed ;  in  life  in- 
surance, protection  of  the  value  of  a  man** 
life  to  his  family  or  his  creditors.  But  is 
any  such  case,  if  the  element  of  protection  is- 
eliminated,  if  there  is  no  insurable  interest, 
if  the  contract  is  a  mere  speculative  bet  aa 
contingencies,  if  nothing  but  the  wagering 
element  remains,  then  the  contract  b^»me8> 
obnoxious  to  the  law  which  pronounces 
wagers  illegal.  In  these  certificate  contracts- 
there  is  no  element  of  protection  to  propertj^ ; 
it  is  purely  a  businessspeculation.  The  bait 
held  out  to  the  certificate  holder  is  the  hope 
of  getting  $1,000  without  paying  for  it.  He- 
risks  his  little  stakes  of  $2.50  (a  small  sum, 
purposely  fixed  for  bringing  the  temptation 
home  to  a  great  mass  of  the  people) ,  in  th» 
expectation  of  succeeding  in  the  scramble  for 
$1,000  in  seven  years.  This  business  is  also^ 
distinguishable  from  that  quasi  insurance 
business,  which  really  partakes  more  of  xb» 
nature  of  investment  or  savings  bank  busi- 
ness, called  endowment  insurance.  This  is  a. 
comparatively  new  branch  of  insurance  busi- 
ness, but,  in  states  where  the  standard  of 
safety  and  solvency  has  been  establishetl  by 
legislation,  the  law  sa^s  that  for  a  $l,On(^ 
seven-year  endowment  insurance  policy,  is- 
sued at  the  age  of  thirty,  the  com  pan  v  shall 
charge,  and  the  insured  shall  pay,  $125.74- 
eacli  year  until  maturity ;  and  that,  after  de- 
ducting the  current  cost  of  insurance  eacb 
year,  the  whole  balance  must  be  careful  Ij 
invested  and  compounded  at  the  standard  rate- 
of  interest.  Whether  this  particular  regula- 
tion is  essential  to  the  conduct  of  the  businesa- 
or  not,  it  is  plain  that  the  business  of  issuing 
$1,000  seven-year  endowment  policies  indis- 
criminately to  all  persons  between  eighteei^ 
and  sixty- five,  on  payments  not  exceeding 
$60  a  year,  cannot  be  honestly  conducted ;. 
and  such  impossibility  cannot  be  altered  by 
calling  premiums  ''assessments.'*  Life  in- 
surance may  come  to  be  safely  conducted  o& 
the  assessment  plan,  and  possibly  human  in- 
genuity may  devise  a  scheme  for  safely  con- 
ducting endowment  business  on  that  plan;, 
but  it  fi  a  mathematical  certainty  that  tlie  so- 
called  endowment  business  this  corporatioi^ 
has  attempted  to  conduct  can  only  result  in 
loss  to  the  certificate  holders.  Still  more> 
clearly  should  this  business  be  distinguished 
from  that  of  fraternal  and  mutual  aid  so- 
cieties. The  latter  have  no  element  of  spec- 
ulation. They  are  purely  protective,  and  ars- 
based  upon  the  necessity  and  duty  of  mutual 
aid  in  time  of  trouble,  and  so  act  as  power- 
ful incentives  in  promoting  that  cultivation 
of  thrift  and  mutual  helpfulness  which  is 
essential  to  the  prosperity  and  good  order  of 
society.  For  this  reason,  they  are  favored  by 
the  law,  and  entitled  to  its  protection.  But 
the  former  has  no  element  of  protection,  and 
is  purely  speculative.  It  f^eeks  not  to  help^ 
the  unfortunate,  but  to  m:  ke  profits  out  of 
their  misfortunes,  and  tenets  directly  to  dis- 
courage thrift  and  promote  that  speculative 
spirit  which  is  a  serious  dauirer  to  society. 
Between  these  two  there  Is  an  impassable 
gulf,  and  not  the  least  of  the  injury  resulting 
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from  the  buaineas  of  this  corporation  is  its 
•direct  tendency  to  discourage  and  weaken 
legitimate  fraternal  and  mutual  aid  societies. 
This  business,  therefore,  is  nominally  an  in- 
-snranoe  business,  whose  essential  cbaracter- 
istics  are :  (1)  The  elimination  of  the  protect- 
ive element  of  insurance,  so  that  the  wagering 
element  ceases  to  be  incidental,  and  becomes 
the  control linjc  element;  (2)  the  certainty  of 
•ending  in  a  money  loss  to  a  large  number  of 
certificate  holders.  Such  conclusion  is  a 
mathematical  certainty.  If  14  men  agree  to 
pay  equal  assessments  into  a  common  fund, 
•o  that  at  the  end  of  seven  years  each  one 
may  draw  out  $1,000,  it  is  evident  tliat  each 
will  pay  in  the  amount  be  draws  out.  Such 
agreement  is  harmless,  but  will  never  be  en- 
tered into.  If,  however,  a  company  issues 
its  certificates  promising  to  pay  $1,000  in 
:«even  years,  upon  the  payment  of  such  assess- 
ments as  the  certificates  mature,  and  obtains 
fourteen  certificate  holders,  one  each  ye^r  for 
fourteen  years,  and  continues  the  business  of 
<x>11ecting  assessment  and  paying  benefits 
until  the  last  certificate  matures,  we  ha^e 
^is  result:  The  first  man  pays  $148  in  as- 
sessments, and  draws  out  $1,000,— a  net  profit 
•of  $857;  the  last  man  pays  $d,608  in  assess- 
ments, and  draws  out  $1,000. — a  net  loss  of 
$1,503;  the  first  six  men  make  a  profit  of 
•about  $8,000;  the  seventh  and  eighth  pay  in 
mnd  drawn  out  the  same  amount,  and  the  last 
-siz  lose  about  $8,000;  and, in  any  method  adopt- 
•ed  for  putting  in  execution  such  a  scheme,  eith- 
•er  the  certificate  holders  draw  out  the  same 
amount  they  pay  in,  or  some  members  make 
«  profit  out  of  the  los.ses  of  others.  The  sub- 
aiaiary  elements  introduced  by  the  defendant 
in  its  scheme  may  modify  results,  but  cannot 
.affect  the  principle.  It  is 'an  inherent  ele- 
ment in  every  such  scheme  that,  whenever 
-the  business  closes,  some  one  must  be  a  loser. 
It  is  also  certain  that  practically  the  business 
cannot  be  carried  on  without  a  rapid  increase 
-of  members.  As  soon  as  the  limit  of  increase 
is  reached,  the  business  must  close,  and  so 
the  extent  of  the  loss  will  be  great  inpro- 
portion  to  the  success  of  the  business.  When 
to  such  a  scheme  is  added  the  fact  that  the 
corporation  which  carries  it  on  makes  large 
gains,  proportioned  to  the  extent  of  its  busi- 
ness, and  induces  the  public  to  take  its  cer- 
tificates by  the  representation  that  $1,000  will 
*l)e  so  gained  in  seven  years  through  the  pay- 
ment of  a  much  less  sum,  the  fraudulent 
character  of  the  business  becomes  yet  more 
4kpparent  and  far  more  dangerous  to  tiie  pub- 
lic. The  facts  found  in  the  record  before  us 
strikingly  illustrate  the  substantial  fraud  in 
which  the  business  set  forth  in  the  pleadings 
must  result.  It  appears  from  the  statement 
contained  in  the  record  of  the  condition  of 
this  company  at  the  time  of  the  appointment 
to  Failey,  receiver,  that  the  corporation  has 
Teoeived  several  hundred  thousand  dollars, 
iised  for  corporate  expenses  and  for  division 
among  its  officers,  and  at  the  time  of  failure 
was  in  receipt  of  a  revenue  for  such  purposes 
cf  upwards  of  $60,000  a  year;  that  a  large 
number  of  the  earlier  certificate  holders  have 
received  net  profits  averaging  about  $420 
each;  and  that  the  60,000  remaining  certi- 
ficate holders,  if  all  the  money  collected  for 
iML.R  A. 


assessments,  and  not  paid  out  on  matured 
certificates,  is  divided  among  them,  must  lose 
about  $2,000,000.  Such  is  the  result  of  a 
few  years'  successful  business,  when  con- 
ducted with  all  the  honesty  which  such  a 
business  will  permit.  This  practically  il- 
lustrates, what  the  documents  t)efore  us  dem- 
onstrate, that  the  very  essence  of  the  business 
carried  on  in  this  state,  and  which  now  seeks 
the  aid  of  the  court  of  equity,  is  paying 
unearned  profits  to  the  few  from  the  losses  (3 
tlie  many. 

I  believe  no  case  has  been  decided  upon  the 
precise  question  whether  such  a  business  is 
contrary  to  public  policy,  but  courts  have 
plainly  characterized  its  nature  when  op* 
portunity  has  been  given.  In  Massachusetts, 
in  reference  to  a  corporation  doing  a  some- 
what similar  business,  but  organized  under 
a  peculiar  statute  of  that  state,  the  court  says : 
^It  is  not  in  our  power  to  declare  the  busi- 
ness contrary  to  public  policv,  and  a  fraud 
on  an  unprotected  part  of  the  community, 
since  the  legislature  have  authorized  it,  but 
it  is  well  to  understand  with  what  kind  of 
business  we  are  dealing.  No  one  who  does 
understand  it,  we  think,  would  hesitate  to 
agree  that  all  legislative  conditiuns  must  be 
complied  with  strictly."  Fogg  v.  Supreme 
Lodge  United  Order  of  Golden  Lion,  156  Mass. 
481.  In  New  Jersey,  in  holding  that  a 
similar  business  was  not  within  the  meaning 
of  the  New  Jersey  statute  authorizing  the 
formation  of  benevolent  and  charitable  insti- 
tutions, the  court  says :  "  How  can  it  ever  be 
said  that  tlie  legislature  ever  intended  toallow 
the  learned  and  skillful,  and  financially  able, 
to  make  profit,  under  the  guise  of  benevolence 
and  charity,  out  of  the  unlearned  and  un- 
skilled, and  those  who  are  so  unfortunate  as 
to  suffer  from  fi nanci  al  d  isabi  1  i  ty  ?  After  the 
fullest  and  most  careful  reflection.  I  am  un- 
able to  discover  any  method  or  principle  of 
law  by  which  this  scheme  can  be  sustained 
under  this  act.  With  all  due  respect  to  the 
learned  counsel  who  presented  the  case  for  the 
defendant,  it  seems  to  me  that  the  scheme 

f prescribed  by  the  constitution  and  by-laws 
n  this  case  has  more  the  appearance  of  a 
lottery  than  of  a  charity.  *  Piltz  v.  Supreme 
ChanAer  Order  of  Financial  Union,  (N.  J.) 
19  Atl.  Rep.  671. 

In  Pennsylvania,  a  corporation  organized 
under  a  general  statute  authorizing  incorpora- 
tion for  the  purpose  of  *^  the  maintenance  of 
a  society  for  beneficial  or  protective  purposes 
to  its  members  from  funds  collected  therein* 
attempted  a  somewhat  similar  business,  and 
the  court  of  common  pleas,  in  revoking  its 
charter,  says:  ''The  leading  feature,  about 
which  all  others  cluster,  is  this  vicious  prop- 
osition to  give  a  man  good  money  for  notn- 
iug.  This  cannot  be  done  as  a  business 
matter,  honestly  and  fairly."  And  the  su- 
preme court,  in  sustaining  the  revocation  of 
the  charter,  says :  **  The  auditor  and  the  court 
below  bavp  sulficiently  demonstrated  that  the 
only  persons  likely  to  be  benefited  by  the 
scheme  set  forth  in  the  charter  are  the  officers 
themselves.  It  manifestly  belongs  to  that 
class  of  associations,  by  far  too  numerous,  the 
practical  effect  of  whose  operations  is  to 
enrich  a  few  at  the  expense  of  confiding  and 
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ignorant  people.  Such  corporations  are  'un  • 
lawful  and  inJuriouB  to  the  community.'" 
Re  National  Indemnity  A  Endowment  Co.  142 
Pa.  450.  We  have  before  us  now  a  corpora- 
tion which  has  carried  on  in  this  state  the  in- 
surance business  described,  not  as  a  system 
of  mutual  aid  between  the  members  of  a 
mutual  aid  society,  but  independently,  the 
society,  such  as  it  is,  simply  defining  the 
field  of  insurance ;  and  the  question  is  dis- 
tinctly raised,  is  that  business  contrary  to  our 
public  policy  ?  In  determining  this  question 
we  are  embarrassed  by  no  unfortunate  legis- 
lation directly  or  impliedly  authorizing  such 
business.  It  is  a  fundamental  principle  of 
our  law  that  courts  will  not  undertake  to 
administer  justice  in  behalf  of  one  whose 
claim  is  based  upon  a  violation  of  law, 
whether  that  law  be  a  statute,  a  legal  prin- 
ciple, or  a  rule  of  conduct  based  upon  ac- 
cepted views  of  sound  ethics  and  public  in- 
terest, which  has  been  incorporated  into  our 
system  of  lurisprudence  by  force  of  the  well- 
established  judicial  recognition  which  defines 
our  unwritten  law.  Courts  are  established  to 
settle  rights  founded  in  law.  They  have  no 
lurisdiction  of  violations  of  the  law,  except 
for  the  purpose  of  punishment.  This  prin- 
ciple is  founded  in  the  earliest  records  of  our 
law,  and  has  been  enforce  and  illustrated  in 
Innumerable  cases.     That  the  transactions  in 

aucstion  are  in  violation  of  law  is  plain.  In 
le  first  place,  the  record  finds  that  the  cor- 
poration **  has  never  been  authorized  to  do  in- 
surance business  in  the  state  of  Connecticut.  ** 
Section  2892  of  the  general  statut<^s  says :  **  It 
shall  not  be  lawful  for  any  foreign  corpora- 
tion, organized  for  the  purpose  of  furnishing 
life  or  accident  insurance,  or  indemnity  upon 
the  assessment  plan,  to  do  any  business  in 
this  state  unless  authorized  by  the  insurance 
commissioner.''  Counsel  claims  that  this 
prohibition  has  no  application,  because  of  a 
subsequent  section  which  says  it  shall  not  be 
construed  to  apply  to  any  ^  secret  or  fraternal 
society,  nor  to  any  association  organized  for 
benevolent  and  charitable  purposes  whose 
members  are  employed  by  one  or  more  similar 
corporations,"  etc.  I  think  an  examination 
of  the  whole  law  clearljr  shows  that  the  words 
"secret  or  fraternal  society"  include  only  the 
well-known  class  of  associations  formed  for 
dispensing  aid  or  benefits  to  their  members, 
ana  that  the  exception  does  not  apply  to  a 
corporation  doing  an  assessment  insurance 
business  distinct  from  the  benevolent  opera- 
tions of  any  secret  or  fraternal  society.  It 
will  hardly  be  claimed  that  the  mere  word 
** secret"  is  efficacious  to  exclude  from  the 
operation  of  the  act  any  corporation  that  may 
choose  to  call  its  janitor  a  "watchman,"  or 
its  doorkeeper  a  "vidette."  But  there  is  no 
exception  to  section  2905 ;  and  that  section 
provides  that  no  foreign  insurance  corporation 
shall,  directly  or  indirectly,  transact  busi- 
ness in  this  state,  until  it  shall  have  first  ap- 
pointed, in  writing,  the  insurance  commis- 
sioner of  this  state  its  lawful  attorney,  on 
whom  process  may  be  served.  The  record 
shows  that  this  has  not  been  done.  I  do  not 
wish,  however,  to  seek  a  ground  for  violation 
of  public  policy  in  the  mere  failure  to  comply 
with  such  requirements,  when  the  actual 
24  L.  a  A. 


transactions  have  been  in  violation  of  nile» 
of  conduct  touching  the  gravest  interests  oi 
society,  and  which  are  as  well  establi^ed  law 
as  if  expressed  in  the  form  of  a  statute.  The 
insurance  business  of  this  defendant  cannot 
exist  without  resulting  in  a  fraud.  It  cannot, 
be  conducted  without  untrue  representationa. 
It  is  essentially  of  a  wagering  nature.  Ita 
direct  and  necessary  tendency  is  an  unmiti- 
gated public  injury.  The  evils  resulting  fion^ 
mere  wagering  purchases  of  stock,  and  which 
the  law  condemns  as  absolutely  illegal,  aie 
slight  compared  with  the  disaster  that  must 
follow  schemes  of  insurance  which  can  only 
be  started  by  appeals  to  the  gambling  spirit 
of  a  whole  pe<>ple,  and  can  onlv  end  in 
widespread  loss.  The  rules  of  a  public  policy 
which  condemn  this  business  are  well  settled 
by  judicial  decisions,  and  this  case  really 
involves  no  new  application  of  such  rales; 
but  if,  in  fact,  it  were  a  case  of  new  applica- 
tion, the  public  injury  is  so  great,  and  th» 
violation  of  plain  principles  of  law  so  clear, 
that  the  court  should  not  hesitate  to  make  the 
application.  In  Egerton  v.  Brotcnlmo,  4  EL 
L.  Cas.  161.  Lord  Lyndhurst  says:  "The 
inquiry  must,  in  each  instance  where  no^ 
formal  precedent  had  occurred,  have  been  into 
the  tendency  of  the  act  to  interfere  witli  the- 
general  interest.  The  rule,  then,  is  cle:ir. 
Whether  the  particular  case  comes  within  the 
rule,  it  is  the  province  of  the  court,  in  eiich 
instance  acting  with  due  caution,  to  de- 
termine." And  Lord  Chief  Baron  Sir  Fred- 
erick Pollock,  in  the  same  case  (page  149), 
says :  **  After  all  these  authorities,  am  I  not 
justified  in  saying  that,  were  I  to  discard  the 
public  welfare  from  m^  consideration,  I 
should  abdicate  the  functions  of  mv  office, — I 
should  shrink  from  the  discharge  of  my  duty? 
.  .  .  I  think  I  am  bound  to  look  for  the 
principles  of  former  decisions,  and  not  to 
shrink  from  applying  them  with  firmness  and 
caution  to  any  new  and  extraordinary  case 
that  may  arise. "  The  question  before  us  is 
not  raised  bv  the  confiicting  claims  of  the 
certificate  holder  and  the  corporation  as  to  the 
validity  or  legal  effect  of  a  particular  con- 
tract, but  it  is  raised  by  the  application  of 
this  corporation,  through  its  receiver,  askini; 
the  aid  of  a  court  of  equity,  for  the  purpose 
of  settling  its  affairs,  to  put  him  in  the  pos- 
session of  monev  due  on  account  of  business- 
transacted  in  this  state.  The  fact  set  out  in 
this  application,  and  the  finding  of  the 
superior  court,  clearly  show  that  the  business 
so  transacted  was  essentially  fraudulent,  and 
in  violation  of  our  public  policy.  The  courts- 
of  this  state  cannot  assist  those  who  prosecute 
their  business  contrary  to  its  settled  policy, 
either  in  the  prosecution  of  that  business,  or 
after  its  prosecution  has  ceased.  Courts  of 
equity  will  give  no  aid  even  in  adiusting  the 
accounts  in  a  partnerdiip  formea  for  such 
purpose.  Watson  v.  Murray,  23  N.  J.  Eq. 
257 ;  Anderson  v.  Potoell,  44  Iowa,  20 ;  Watson 
V.  Fletcher,  7  Gratt.  1.  And  a  fortiori  they 
will  give  no  aid  to  a  foreign  corporation  in 
obtaining  possession  of  property  claimed  to 
have  been  acquired  through  such  violation  of 
law.  The  claim  of  Mr.  Failey  must  there- 
fore be  denied.  There  is  no  question  raised 
as  to  the  jurisdiction  of  the  superior  court  to 
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distribute  the  funds  now  in  the  hands  of 
Scofleld,  receiver.  There  appear  to  be  no 
creditors,  and  no  parties  in  interest,  except 
the  contributors  to  these  funds.  It  is  a1  leged 
and  shown  that  the  only  protection  against 
the  dissipation  of  these  funds  through  a  mul- 
tiplicity of  suits  lies  in  their  distribution  by 
order  of  court  It  is  doubtless  true  that,  in 
the  complications  now  existing,  the  funds  can 
be  most   speedily    and   Justly   distributed 


through  Reoeiyer  Scofleld.  Possibly  the  yiew 
I  haye  taken  of  the  case  may  involve  some 
modi  float  ions  of  the  directions  for  distribution 
announced  by  the  court,  but  such  modifica- 
tions would  not  be  of  sufficient  practical  im- 
portance to  Justify  discussion,  or  to  furnish 
f-ound  for  dissent.  For  the  reasons  stated, 
concur  in  the  advice  given  to  the  superior 
court. 


LOUISIANA  SUPREME  COURT. 


SUCCESSION  OF  Joseph  HERNANDEZ. 
(40  La.  Ann — .) 

n.  TheprohlbitloBofartletoieioftlie 
Gode*  to  tbe  effect  that*  in  ease  of  di* 
▼oree  on  the  ground  of  ndnltery,  the 
guUty  party  ean  never  contract  matri- 
mony with  his  or  her  aocomplioe  In  adultery,  la 
directed  against  marriage  between  the  guilty 
spouse  and  the  partloalar  person  or  persoas  who 
are  desiffoated  in  tbe  petition  for  the  divorce,  or 
descnhed  in  the  evidence  in  support  of  it,  and 
upon  which  petition  and  evidence  the  decree  of 
divorce  Is  founded. 

8«  The  prohibition  of  the  statute  ofNew 
Tork  to  the  effect  that  no  second  or 
other  snbeeqoent  marrlai^e  shall  be 
contracted  by  any  person,  during  the 
lifetime  of  any  former  husband  or  wife  of  such 

Headnotes  by  Watkinb,  J. 


person,  in  case  the  former  marrlagre  be  annulled 
or  dissolved  on  the  ground  of  adultery,  has  no- 
extraterrltorial  effect,  beinir  a  penal  statute;  and 
it  cannot  be  given  the  effect  of  annulling  a  con-> 
tract  of  marriage  between  persons  at  the  time 
resldlDg  abroad,  notwithstanding  It  was  solem- 
nized in  the  city  and  state  of  New  Tork.— the  con- 
tracting parties  announcing  their  intention  to  t>e 
to  thereafter  reside  in  Louisiana,  and  afterward* 
actually  residing  there. 

(Mayl4,18M.) 

APPEAL  bj  the  heirs  of  Joseph  Hernandez, 
deceased,  from  a  Judgment  of  the  Civil 
District  Court  for  tbe  Parish  of  Orleans  in  fa- 
vor of  one  claiming  to  be  Hernandez's  widow, 
in  a  proceeding  by  her  to  obtain  possession  of 
certain  of  his  efiTects,  which  ahe  claimed  under 
his  will.  Modified. 
The  facts  are  stated  in  ibeopinion& 


VOSB^-^BSffeet  of  ttatuteBfortddding  remamriage  of 
auOiy  party  after  divorce. 

There  is  practical  unanimity  among  the  decisions 
in  holding  that  such  statutes  have  no  extraterri- 
torial effect  and  the  only  point  of  difference  is  as  to 
bow  far  and  in  what  manner  the  guilty  person 
may  be  punished  in  the  state  where  the  statute 
exists  for  a  violation  of  its  provisions. 

Effect  in  other  states* 

If  tbe  decree  of  divorce  absolutely  dissolves  the 
bonds  of  matrimony,  either  party  is  free  to  marry 
again  upon  iroing  into  another  Jurisdiction,  al- 
though the  law  of  the  place  where  the  divorce  was 
granted  prohibits  the  guilty  party  from  marrying. 
Scott  y.  Atty-Oen.  L.  R.  11  Prob.  Div.  128. 

The  prohibition  will  not  be  enforced  by  other 
states.  Phillips  v.  Madrid,  U  L.  U.  A.  86S.  88  Me. 
206;  Dickson  v.  Dickson,  1  Yerg.  110,  Si  Am.  Dec* 
444. 

The  rule  that  a  marriage  in  another  state  may  be 
valid  was  recognised  in  Reed  v.  Hudson,  18  Ala. 
B70.  In  which  parties  divorced  in  (Georgia  attempted 
to  remarry  in  Alabama,  and  the  question  arose  as 
to  the  validity  of  such  second  marriage,  and  it  was 
heldvaUd. 

If  the  guilty  party  takes  up  a  residence  in  an- 
other state  a  marriage  may  be  contracted,  if  the 
laws  of  that  state  permit  it,  which  will  be  recog- 
nized as  valid,  at  least  in  the  state  where  it  takes 
place.    Fuller  v.FuUer,  40  Ala.  801. 

In  a  case  in  which  defendant  in  the  divorce  pro- 
oeedi  ngs  was  not  a  resident  in  the  state,  and  no  serv- 
ice of  process  was  had  on  her  and  no  actual  notice 
of  the  proceedings  were  given  to  her, it  was  held 
in  the  state  of  her  domicll  that  the  decree  prohibit- 
ing her  remarriage  had  no  extraterritorial  effect. 
Tan  Storch  v.  Griffin,  ?1  Pa.  2I0l 
MKRA. 


The  prohibition  will  not  be  recognised  by  the 
courts  of  the  state  to  which  the  defendant  migrates 
and  in  which  he  takes  up  his  residence.  Wilson  v. 
Holt,  88  Ala.  628. 

Effect  in  state  ibhere  enacted. 

In  considering  tbe  effect  of  the  statute  tn  the 
state  where  it  was  enacted  attention  must  be  given 
to  two  principal  dissimilarities  in  the  circumstances 
under  which  its  provisions  may  be  disregarded. 
First,  where  the  second  marriage  is  contracted 
within  the  state  of  the  enactment  in  direct  viola- 
tion of  the  statute.  Second,  where  the  second 
marriage  occurs  in  another  state.  In  the  first 
case  there  Is  no  re>ison  why  the  violation  of  the 
statute  should  not  bear  whatever  consequences 
the  state  may  cboose  to  provide.  And  the  only 
difference  between  the  courts  Is  in  their  interpre- 
tation of  the  statutes  and  ascertainment  of  the 
penalty  which  has  been  provided. 

Bemarrtaoe  in  state  of  enactment. 

The  tendency  seems  to  be  in  case  of  a  remar- 
riage In  the  state  where  the  prohibition  exists  to 
uphold  the  prohibitory  statutes  and  give  them 
such  effect  as  is  demanded  by  the  end  to  be  at- 
tained. 

A  statute  forbidding  remarriage  of  the  guilty 
party  with  his  paramour  Is  not  against  public  pol- 
icy and  will  be  upheld,  at  least  to  tbe  extent  of 
denying  the  alleged  wife's  claim  to  homestead  in 
his  estate.    Owen  v.  Bracket,  7  Lea,  448. 

An  act  prohibiting  the  guilty  from  remarrying 
Is  not  ex  post  facto,  although  made  to  apply  in  cases 
where  decrees  are  granted  for  offenses  which  oc- 
curred prior  to  the  passage  of  the  act.  Blliott  y* 
Elliott,  88  Md.  m. 

But  there  is  an  intimation  to  the  contrary  in 
Qark  v.  Clark,  8  Cush.  88fi. 


See  also  35  L.  R.  A.  223,  224;  38    L.  R.  A.  803;  40  L.  R.  A.  42S. 
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Mean.  GUmore  it  Baidwin,  for  appel- 
lants: 

Hernandez  being  an  adulterous  divorcee,and 
the  plaintiff  bavinff  committed  adultery  with 
him  prior  to  bis  divorce,  Hernandez's  mar- 
riage to  the  plaintiff  was,  under  the  law  of 
Louisiana,  absolutely  null  and  void  ab  initio. 

Civil  Code  art.  161;  Justinian,  134;  Novel, 
«bap.  12;  Code  Napoleon,  art.  298;  5  Locre,  p. 
161. 

The  objects  the  French  and  our  own  law- 
makers bad  in  view  in  prohibiting  the  spouse 
-divorced  for  adultery  from  contracting  mar- 
riage  with  any  person  with  whom  adultery 
had  been  committed,  was  to  deter  men  and 
women  from  adulteiy  and  from  divorce — 
irom  adultery  by  holding  out  the  warning 
that  an  adulterous  connection  could  never  m 
any  but  an  immoral  and  disreputable  one, 
leading  to  miserv  and  remorse;  from  divorce 
hy  removing  the  oelief  that  such  a  union  could 
be  made  respectable  by  securing  the  dissolu- 
tion of  the  marriage  tie. 

This  policy  is  tindoubtedly  better  subserved 
hy  giving  the  restriction  effect  as  to  all  ac- 
complices than  by  confining  it  to  some  one  ac- 
complice mentioned  in  the  divorce  proceed- 
ings. 

The  marriage  having  been  celebrated  in 
New  York,  it  becomes  necessary  to  inquire 
whether^  under  the  law  of  New  York,  the 
.kx  loci  eaniraetuB,  it  was  valid. 


If  we  are  to  take  the  plain  letter  of  the  law 
of  New  York,  it  is  clear  that  any  petaoD  di- 
vorced for  adultery,  any  adulterous  divorcee, 
who  marries  in  New  York  during  the  lifetime 
of  his  or  her  former  spouse  contracts  no  legal 
marriage. 

Oraptey  v.  Offden,  11  N.  Y.  228:  8m£a  v. 
WoodtooHh,  44  Barb.  200;  Van  VoorhU  v. 
Brininaa,S6  N.  Y.  18.  40  Am.  Rep.  605. 
Moore  v.  Me^eman,  02  N.  Y.  627, 44  Am.  Rep. 
408. 

Our  courts  in  construing  a  foreign  statute 
will  look  alone  to  the  decisions  of  the  courts  of 
the  state  which  adopted  the  statute  for  its  in- 
terpretation. 

Elmendorf  v.  Taylor,  28  U.  8.  10  VHieat. 
162,  6  L.  ed.  289;  Cueullu  v.  LouiHana  InM.  a». 
6  Mart.  N.  8.  464,  16  Am.  Dea  199. 

The  more  modern  opinion  seems  to  be  thai 
both  as  to  form  and  capacity  a  marriage  valid 
where  celebrated  is  valid  everywhere,  and  a 
marriage  invalid  where  celebrated  U  invalid 
everywhere,  subject,  however,  to  certain  ex- 
ceptions. 

1  Bishop,  Marriage,  Divorce  &  Separation, 
§  920,  p.  899. 

In  Louisiana,  however,  while  the  general 
role  that  the  validity  of  a  marriage  is  to  be  de- 
termined by  the  lie  loci  contractus  is  recog- 
nized, it  has  been  held  that  where  parties  go 
abroad  to  evade  our  local  statutes  prohibiting 
their  marriage,  the  contract  is  null. 


The  mere  re-enaotment  of  tbe  statute  In  a  more 
-oomprehensive  form  will  not  make  tbe  new  stat- 
ute unlawful  In  its  application  to  offenses  oommlt- 
ted  prior  to  its  enactment.  Cropsey  v.  Osden,  U 
N.Y.288. 

Jurisdiction  of  defendant  must  be  acquired  in 
•order  to  render  the  decree  bloding  on  him. 

A  decree  cannot  be  frranted  aflrainst  a  nonresi- 
dent who  has  not  appeared  in  the  action,  prohibit- 
ing him  from  remarryinflr.  Gkirner  v.  Garner,  66 
Hd.l27. 

In  Masruire  v.  Maguire,  7  Dana,  181,  in  which  the 
wife  olran  Alabama  man  had  (rone  to  Kentucky 
«nd  tbere  asked  for  a  divorce,  which  was  nrrantod 
and  the  huslMDd  prohibited  from  remarryinfir,  the 
«ourt  in  passinir  upon  the  validity  of  the  decree 
••ays:  **8ureiy  the  statutory  declaration  that  the 
delinquent  party  shall  never  marry  again  without 
incurring  the  penalties  denounced  for  bigamous 
<x>nnections  oould  not  have  t)een  Intended  to  ap- 
ply to  husbands  who  had  never  been  either 
citizens  or  domiciled  residents  of  Kentucky,  and 
as  to  whom  therefore  such  a  denunciation  would 
be  apt  to  be  mere  bruttun  fulmen. 

But  if  jurisdiction  has  been  acquired  and  the  de- 
cree paascMl  it  is  given  full  effect. 

If  the  statute  prohibits  remarriage,  an  attempted 
marriage  in  the  state  where  the  decree  was  granted 
-will  be  invalid.    Cox  v.  Ck>mbs,  8  B.  Mon.  2S1. 

If  the  statute  makes  the  second  marriage  a  fel- 
ony, no  right  can  be  based  on  it  which  will  permit 
a  recovery  by  the  husband^s  admioistrator  of  prop- 
erty given  to  the  wife  during  tbe  pretended  mar- 
riage.   Calloway  v.  Bryan,  SI  N.  C.  MO. 

The  prohibition  ezteods  even  to  remarriage  with 
the  one  who  obtained  the  divorce.  Moore  v.  Moore, 
«Abb.N.  cm, 

Tbere  can  be  no  recovery  for  breach  of  promise 
of  marriage  made  by  one  who  has  been  divorced, 
with  a  prohibition  airalnst  marrying  again  in  the 
etate  where  the  divorce  was  granted.  Uaviland  v. 
Halstead,  84  N.  Y.  643. 

Where  the  guilty  person  is  prohibited  from  mar- 
Si  L.  R.  A. 


rying  without  leave  from  tbe  oourt,  leave  granted 
after  the  contracting  of  the  alleged  marriage  is  m- 
effectuaL  Thompson  v.  Thompson,  114  Mas. 
666. 

In  Massachusetts  the  legislature  has  no  authority 
to  legalize  by  special  act  the  wcond  marriage. 
White  V.  White,  105  Mass.  826, 7  Am.  Rep.  sao. 

But  if  tbe  one  with  whom  the  second  marriage  is 
contracted  knows  of  the  disability  and  ooatinuea  to 
cohabit  with  the  divorced  person  after  the  disabU- 
ity  has  ceased,  there  wUl  be  an  estoppel  to  set  ap 
the  original  invalidity  of  the  marriage^  Mason  v. 
Mason,  101  Ind.  26. 

And  it  has  been  held  that  if  tbe  act  prohibing  the 
guilty  party  from  marrying  again  does  not  pro- 
nounce tbe  second  marriage  void,  and  the  guilty 
party  is  not  proceeded  against  during  his  liTetime. 
after  his  death  the  marriage  cannot  be  declared 
void  for  the  purpose  of  bastardizing  the  children  of 
the  second  marriage.  Park  v.  Barron,  SO  Ga.  TOOL 
65  Am.  Dec.  641. 

In  Maine  and  Massachusetts  It  has  been  held  that 
the  prohibitions  of  the  statute  do  not  apply  in  case 
of  divorce  granted  in  other  states.  Bullock  v.  Bul- 
lock, 122  Mass.  8;  Clark  v.  Gliirk,  8  Cush.  885;  PhiUipt 
V.  Madrid,  12  L.  R.  A.  862, 88  Me.  205. 

But  in  a  New  York  case  it  was  held  that  the  fact 
that  the  divorce  was  granted  in  another  state  is  not 
material.  The  statute  appUes  to  divorces  wherever 
granted,  and  forbids  a  second  marriage  by  the 
guilty  party  within  its  territorial  jurisdiction. 
Smith  V.  Woodworth,  44  Barb.  200. 

The  question  what  punishment  the  guilty  person 
subjects  himself  to  by  the  remarriage  is  not  fully 
settled.  There  is  some  tendency  to  hold  that  the 
prohibitory  statute  must  provide  the  punishment 
and  that  a  violation  of  tbe  statute  does  not  oonstl- 
tue  a  common-law  offense  or  bring  the  case  within 
the  general  definitions  of  tbe  common  statutory 
crimes. 

Thus  it  has  been  held  that  the  guilty  party  is  nnt 
guilty  of  adultery  by  contracting  a  racond  mar- 
riage.   Com.  V.  Putnam,  1  Pick.  188. 
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Dupre  ▼.  Boulard,  10  La.  Ann.  411;  Balnn 
-▼.  LeBlane,  13  La.  Ann.  867;  Maillefer  v.  Sail- 
M>t^  4  La.  Ann.  875;  Battle.  Hit  UredxtorB,  5 
Mart  N.  8.  569,  16  Am.  Dec.  212;  Cahellero'i 
Sueeeman  y.  The  Executor,  24  La.  Ann.  578; 
Parsons.  Cont.  6tb  ed.  note  on  p.  724,  ^  575. 

In  order  that  Ignorance  of  the  law  should 
-constUute  the  basis  of  the  good  faith  necessary 
to  establiAh  a  putative  marriage,  it  must  be 
actual  and  excusable,  and  (be  party  pleading 
it  must  show  that  all  the  means  that  law  and 
prudeace  require  to  learn  the  law  have  been 
made  use  of. 

Buieeier^s  Sveeeseion,  41  La.  Ann.  217; 
T*oulUer  Deverrier,  pages  877, 878. 

ifr.  Albert  Voorhies  for  appellant, 
-Charles  Hernandez. 

Mr.  Frank  N.  Batler  for  appellant, 
Taleotine  Hernandez. 

Meters.  E.  D.  Le  Breton  and  Henry 
<n&iapella  for  appellant,  Walter  Hernandez. 

Mr,  Henry  P.  Dart,  for  appellee: 

The  law  of  the  place  where  the  ceremony  is 
performed  governs  only  as  to  the  form.  The 
status  of  the  parties  and  the  legal  effect  of  the 
x^remony  is  regulated  by  the  law  of  thedomicil. 

Whan.  Confl.  L.  §  1  lb,  p.  177;  see  also  §?5 104. 
165:  Story  CJonfl.  L.  note  to  p.  217;  Le  Breton 
-7,  NoucJtet,  8  Mart.  60,  5  Am.  Dec.  7:^6;  Ford 
V.  Ford,  2  Mart.  N.  8.  576,  14  Am.  Dec.  201; 
South  ▼.  liavth,  9  Rob.  (La.)  224, 41  Am.  Dec. 
:S26:  Fteherv,  Fither,  2  La.  Ann.  774;  Uayden 
T.  Nutt,  4  La.  Ann.  67;  Connor  v.  Oonnor,  10 


I  La.  Ann.  44<^;  ArendeU  ▼.  Arendell,  Id.  566; 

'  Kinnier  v.  Kinnier,  45  N.  Y.  585,  6  Am.  Rep. 

!  1»2.    See  also  Bucknerv,  Watt,.  19  La.  Ann. 

, 2i6.  86  Am  Dec.  671;  Oliuer  v.  Townee,  2 
Mart.  N  8.  98;  Saulv,  Hie  Creditors,  5  Mart. 
N.  8.  687.  16  Am.  Dec,  212;  Portalis  Code 
Civil  Annot6-Gllbert.  Vol.  L,  p  156;  Code 
Napoleon,  an.  170;  Foeliz,  Droit  Internal, 
Privie.  Vol  L,  180,  §  88;  Brook  v.  Brook,  9 
H.  L.  Cas.  192. 

A  marritt^  contracted  in  good  faith  pro- 
duces its  civil  effect. 

Civil  Code,  117,  118;  Jermann  v.  Tenneae, 
89  La.  Ann.  1021;   Pattony.  Philadelphia  d^ 
yew  Orleane,  1  La.  Ann.  98;  Buieeiere'e  Sue* 
eeeeion,  41  La.  Ann.  217. 
Mr,  Henry-  Denis  also  for  appellee. 

Watkins, «/.,  delivered  the  opinion  of  the 
court : 

Originally,  this  suit  had,  for  its  object, 
recovery  by  Augusta  L.  Church,  the  alleged 
surviving  widow  of  the  deceased,  of  the 
money  and  movable  effects  of  which  she  was 
doaee  by  testamentary  bequest.  But  the  le- 
eal  heirs  of  the  deceased  b^  a  former  marriage 
iQCorporHted  other  issues  m  their  answer,  and 
a  reconventional  demand ;  and  same  were 
made  the  subject  of  a  subsequent  direct  at- 
tack on  the  claims  and  pretensions  of  the 
plaintiff,  which  she,  in  turn,  put  ai  issue  by 
answer.  On  these  pleadings  and  issues  there 
was  a  general  judgment  against  the  heirs. 


XTnless  the  statute  expremly  so  provides.  State 
▼.  Weatbcrhy.  48  Me.  268, 09  Anu  Dea  60. 

So  an  indlcrmeat  for  blflramy,  ohargfuffa  second 
Tnarriage,  with  a  former  wife  living.  Is  not  sup- 
ported by  proof  of  a  second  marrianre  after  the  first 
wife  had  obtained  a  divoroe.  Com.  v.  Richardson, 
126  Mass.  84,  aO  Am.  Rep.  647. 

But  la  Graves  v.  Graves.  2  Paise,  62,  S  L.  ed.  818, 
-the  chanceiior  Intimated  an  opinion  that  defendant 
would  t)e  Ruilty  of  felony  if  he  married  ayain. 

And  in  a  later  New  Yurk  case  it  was  beld  that 
«ontractinfr  a  second  marriage  in  the  state  where 
the  divoroe  was  granted  renders  the  guilty  person 
4runty  of  biframy.  People  v.  Eaber.  92  N.  Y.  146, 44 
Am.  Rep.  867. 

Aithouirh  the  contrary  doctrine  had  been  held  by 
■the  supreme  court  in  the  earlier  case  of  People  v. 
Hovey.  6  Barb.  117. 

Jn  Park  y.  Barron,  20  Ga.  702, 66  Am.  Deo.  641.  the 
•oourt  said  oMter  **  by  marrying  the  second  time, 
the  wife  who  procured  the  divorce  being  stUlH live, 
the  divorced  huskwnd  subjected  himself  to  the  pains 
mod  penalties  enacted  against  bigamy."  His  offense 
was  bi>ramy,  but  not  bigamy  as  defined  in  the 
penal  code:  for  the  marriage  having  been  dlRSol  ved 
lie  bad  no  wife;  so  that  on  the  second  marriage  be 
faad  not  a  plurality  of  wives.  Yet.  If  he  bad  t>een  in- 
dicted and  the  state  bad  proved  the  first  marriage 
4uid  that  the  woman  to  whom  he  was  united  in  mar- 
riage was  still  alive,  and  then  the  second  marriage. 
41  case  of  bigamy  would  liave  been  made  out  against 
which  defendant  would  not  havel)een  permitted  to 
l»roTe  the  dc«cree  dissolving  the  first  marriage. 

Marrying  in  another  etaJte  and  returning  to  etate  of 
jprohibttUm. 

The  question  here  Is  one  of  some  difficulty.  In  Its 
-solution  a  conflict  of  principles  Is  i-noountered.  On 
the  one  hand  the  rule  Is  that  a  marriage  good  where 
<«ontracted  Is  good  everywhere.  Of  course  that 
rule  has  some  ezoeptlona,  but  they  have  not  been 
regarded  as  sufficient  to  take  this  class  of  oases  out 
-ef  the  rule.   On  the  other  hand  a  state  ought  to 
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have  power  to  enforce  its  penal  ordinances  of 
which  It  could  not  be  deprived  by  a  mere  color- 
able evasion  of  them. 

A  state  ought  to  have  control  of  the  status  of  Its 
subjeots  and  many  perplexing  questions  regarding 
marriage  and  divoroe  would  disappear  if  a  general 
rule  were  adopted  that  no  state  should  Interfere 
with  or  change  the  status  of  citizens  of  another 
state.  In  this  particular  case  the  rule  was  tbat 
the  validity  of  the  contract  should  be  determined 
by  the  law  of  the  state,  where  the  parties  estab- 
lished their  residence  Immediately  after  the  mar- 
riage Instead  of  by  that  of  the  place  where  the  con- 
tract happened  to  be  made,  most  of  the  dlfflouliy 
would  vanlsb.  There  oouM  be  no  more  fraudu- 
lent evasion  of  law  bringing  It  Into  contempt 
and  scandalizing  the  community.  No  aeneral  rule 
can,  however,  l)e  drawn  from  the  decided  cases. 

There  Is  less  difficulty  if  the  parties  acquire  a 
domlcU  In  another  state. 

If,  after  the  decnse,  the  party  prohibited  from 
remarrying  takes  up  his  residence  In  another  state 
where  he  contracts  a  second  marriage,  legal  under 
Its  laws,  such  marriage  will  be  treated  as  valid  after 
his  death  in  the  state  where  the  decree  was  granted, 
so  far  at  least  as  to  entitle  the  second  wife  and  the 
issue  of  the  marriage  to  a  share  of  his  estate.  Be 
Webb*s  Estate,  Tucker.  872. 

The  state  in  which  the  divoroe  decree  was  passed 
will  treat  the  children  of  a  marriage  entered  into 
in  another  state  as  legitimate,  for  the  purpose  of 
determining  the  place  of  their  settlement.  West 
Cambridge  v.  Lexington,  1  Pick.  605, 11  Am.  Dec 
28L 

The  second  marriage  in  another  state  may  be  so 
far  recognized  as  to  render  the  children  leiritlmate. 
Moore  v.  Hegeman,27  Hun,  68, 9i  N.  Y.SOT,  44  Am. 
Bep.408. 

But  when  the  second  marriage  Is  a  mere  evasion 
of  the  prohibitory  laws  the  decisions  are  less  satis- 
factory. 

The  fact  that  the  guilty  husband  goes  to  another 
state  for  the  purpose  of  evading  the  prohibitioD 
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and  in  favor  of  the  original  plaint! fF  and 
donee,  and  the  hefra  have  appealed. 

1.  The  will  of  the  deceased  is  of  the  fol- 
lowing tenor,  viz.  :  **  New  Orleans,  Decem- 
ber 27th,  1890.  This  is  my  olographic  will. 
I  give  and  bequeath  to  mj  wife,  Augusta 
L.  Church,  all  the  movable  effects  coDtained 
io  our  house,  corner  Bordeaux  and  St.  Charles 
avenue,  with  the  exception  of  the  family 
paintings,  which  I  give  to  my  son  Charles, — 
he  to  divide  them  with  his  brother  and  sister. 
I  also  give  and  bequeath  to  my  wife  the  sum 
of  ten  thousand  dollars.  The  balance  of  my 
estate  I  bequeath  to  my  children,  share  and 
share  alike.  I  appoint  as  my  executors  my 
wife  and  my  son  Charles ;  they  to  have  full 
charge  of  my  estate,  without  giving  any 
bonds.     [Signed]  J.  Hernandez." 

The  grounds  on  which  t|io  heirs  attack  the 
testamentary  bequest  in  favor  of  the  plaintiff 
are  best  stated  in  the  language  of  their  an- 
swer and  reconventional  demand,  and  in  that 
of  their  petition  attacking  plaintiff's  capac- 
ity to  receive  by  will,  and  the  legality  of 
her  title  to  a  community  half  interest  in  the 
property  left  at  the  demise  of  the  decedent. 
The  following  is  an  extract  from  their  an- 
swer, viz.  :  *^That  a  final  judgment  was 
rendered  and  signed  on  the  4th  of  October, 
1881,  or  about  that  time,  in  the  suit  entitled 
Joseph  Hernandez  v.  Rosema  D*Aunoy,  his 
wife.  No.  70  of  the  docket  of  the  24th  judi- 
cial district  court  for  the  parish  of  St.  Ber- 
nard, in  favor  of  the  defendant  in  said  suit ; 
and,  on  her  demand  in  reconvention  therein, 
against  the  said  plaintiff,  Joseph  Hernandez, 
decreeing  a  separation  from  bed  and  board. 


and  a  final  divorce  a  vinculo  matrimonii^  dis- 
solving forever  the  bonds  of  matrimooy  exist- 
ing between  them,  as  is  shown  by  a  dnlr 
certified  copy  of  said  judgment,  herewicL 
filed,  and  made  apart  of  this  answer,  marked 
'Exhibit  A.'  That  the  aforesaid  judg- 
ment was  rendered,  and  the  divorce  theiem 
granted  allowed,  in  favor  of  the  said  Roeema. 
D'Aunoy,  wife  of  said  Joseph  Henutndez. 
and  against  her  said  husband,  on  the  ground 
of  adultery.  That  the  petitioner  herein,  now 
stvling  herself  as  Mistress  Augusta  Lodoisk*. 
Church,  widow  in  community  of  Joseph  Her- 
nandez, deceased,  but,  in  times  past  styliu«; 
herself  as  Mistress  Ogden  and  as  AfistreBa  Ida. 
Curtis,  was  the  chief  accomplice  in  adultery 
with  the  said  Joseph  Hernandez,  and,  at 
various  times  and  places  anterior  to  the  ren- 
dition of  the  aforesaid  judgment  of  divorce, 
bad  illicit  sexual  intercourse  with -the- -said 
Joseph  Hernandez,  viz.,  in  1870,  1880,  and 
1881,  and  in  other  years  prior  thereto,  in  the 
citv  of  New  York,  at  the  St.  James  Hotel 
and  elsewhere,  and  in  the  city  of  New  Or- 
leans, at  the  St.  Charles  Hotel  and  else- 
where, time  and  time  again.  That  owing  tcv 
the  said  judgment  of  divorce  granted  as  afore- 
said in  favor  of  Mistress  Rosema  D*Aunoy. 
wife  of  said  Joseph  Hernandez,  against  her 
husband,  and  on  account  of  said  petitit>ner*s^ 
complicity  in  adultery  with  said  Joseph 
Hernandez,  the  said  petitioner  and  the  said 
Joseph  Hernandez  became,  forever,  legally 
incapable  of  contracting  marriage  with  eacL 
other,  and  the  so-called  marriage  relied  on 
by  petitioner,  if  ever  contracts,  which  is 
herein  specially  denied,  was,  is,  always  has 


a^nst  bis  marrying  affain  will  not  make  the  mar- 
riage void  as  against  an  InDOcent  person  whom  he 
marriea,  so  as  to  deprive  her  of  her  rights  in  his  es- 
tate after  his  decease.  Pondsford  v.  Johnson,  2 
Blatchf .  6L  In  that  case  the  court  says  that  the 
prohibition  against  a  second  marriage  was  merely 
a  penalty  which  attached  to  the  person  of  the 
guilty  party  only  in  the  state  providing  IL 

The  marriage  will  be  treated  as  valid  for  the 
purpose  of  determining  the  second  wlfe*s  rights 
to  dower,  although  the  guilty  party  left  the  state 
for  the  express  purpose  of  evading  the  effect  of 
the  prohibition.    Putnam  v.  Putnam,  8  Pick.  489. 

Although  the  parties  go  out  of  the  state  for  the 
purpose  of  evading  its  laws,  children  of  the  mar- 
rirge  will  be  held  legitimate  by  the  courts  of  the 
state  where  the  divorce  was  granted,  if  the  parties 
return  there  to  live.  Van  Voorhls  v.  Brintna11«  86 
N.  Y.  18, 40  Am.  Rep.  606. 

The  guilty  party  does  not,  by  marrying  in  an- 
other state  aod  returning  to  live  in  the  state  of  the 
divorce,  become  8ubjec<(  to  indictment  for  lewd 
and  lascivious  behavior  Com.  v.  Hunt,  4  Gush.  48. 
k  In  Massachusetts  the  person  violating  the  prohi- 
bition is  not  guilty  of  bigamy,  unless  it  is  shown 
that  the  second  wife  was  a  resident  of  the  state  and 
that  the  parties  went  into  the  other  state  for  the 
purpoee  of  evading  the  local  laws.  Oom.  v.  Lane, 
118  Mass.  458. 

The  New  York  statute  does  not  authorize  the 
court  to  declare  void  a  marriage  in  another  state, 
although  the  parties  went  to  such  state  to  avoid 
the  provisions  of  the  statutes  of  the  state  of  di- 
vorce.  Peugnet  v.  Phelps,  48  Barb.  666. 

The  fact  that  the  guilty  party  disobeyed  the  de- 
cree of  divorce  by  marrying  In  another  state  will 
not  prevent  his  maintaining  an  action  in  the 
courts  of  the  state  which  granted  the  divorce  to 


dissolve  the  second  marriage.   Thorp  v.  Thorp,  9l' 
N.  Y.  OQK,  48  Am.  Rep.  189. 

But  in  an  earlier  case  it  had  been  held  that  wh£k 
the  guilty  party  Is  In  contempt  by  going  into  an- 
01  her  state  and  there  marrymg.  he  will  have  do 
standing  in  the  courts  of  the  state  granting  the 
original  divorce  to  nuintaln  a  suit  anlnst  h» 
second  wife  for  a  divorce.  Marghall  v.  Marshall,  2 
Hun,  £18,  48  How.  Pr.  67, 4  Thomp.  k  C.  449. 

For  the  purpose  of  shielding  himself  ftbm  the 
consequences  of  a  third  marriage,  one  indicted  for 
bignmy  will  not  be  permitted  to  insist  on  the  in- 
validity  of  a  second  marriage  contracted  In  aD> 
other  state  after  his  first  wife  had  procured  a  di- 
vorce which  prohibited  him  from  remanylng. 
People  V.  Chase,  28  Hun,  810. 

If  a  woman  goes  out  of  the  state  to  marry  a  man 
prohibited  by  the  laws  from  marrying,  for  tbe- 
purpose  of  evading  such  laws,  she  will  not  be 
granted  relief  from  the  marriage  on  the  ground  of 
its  invalidity,  for  the  reason  that  she  is  equally 
guilty  for  the  evasion  of  thestatutes.  Kerrison  v. 
Kerrison,  8  Abb.  N.  a  444. 

Some  of  the  states  refuse  to  tolerate  an  evasion 
of  thebr  laws. 

If  the  parties  go  into  another  state  for  the  pur- 
pose of  evading  the  laws  of  the  state  where  the 
divorce  was  granted  and  then  return  there  to  live, 
they  may  be  convicted  of  lewdness.  Pennegar  v 
State,  2  L.  R.  A.  70B,  87  Tenn.244. 

A  marriage  contracted  in  another  state  in  frand 
of  the  laws  of  the  state  where  the  decree  waa 
granted  will  not  be  recognised  in  the  falter  atata. 
Williams  V.  Gates,  27  N.  C.  686. 

Violation  of  the  statute  will  invalidate  tbe  sea- 
ond  marriage  In  the  stale  where  the  divorce  was 
granted*  ^Tsylor^s  Succession,  88  La.  Ann.  828. 
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been,  and  always  will  be,  abaolutely  null 
and  void,  and  withont  any  lawful  force  or 
effect.  Further  aDflwering,  these  respondents 
say  that  no  community  of  acquets  and  gains 
ever  existed  between  the  said  petitioner  and 
the  said  Joseph  Hernandez ;  that  said  peti- 
tioner never  had  any  right,  title,  interest, 
or  claim  in  or  to  any  of  the  property,  real, 
personal,  or  mixed,  appertaining  or  .belong- 
ing to  the  estate  of  the  late  Joseph  Hernan- 
dez :  that  the  so-called  legacy  of  ten  thousand 
dollars  and  the  so-called  legacy  of  the  mov- 
able effects  in  the  residence  of  the  said  Joseph 
Hernandez,  at  the  comor  of  St.  Charles  ave- 
nue and  Bordeaux  street,  in  this  city,  claimed 
by  x>etitioner  in  her  aforesaid  petition,  were 
and  are  unlawful,  and  without  any  force  or 
effect,  and  should  be  so  decreed  and  held  by 
the  Judgment  of  this  honorable  court.  Re- 
spondents, further  answering,  show  that  im- 
mediately after  the  aforesaid  judgment  of 
divorce  was  rendered  and  executed  the  said 
Joseph  Hernandez  had  held  and  owned  not 
less  than  two  hundred  thousand  dollars 
($200,000),  real  and  personal  property,  and 
at  the  date  of  his  death,  in  April,  1898,  all 
that  could  then  be  found,  and  all  that  has 
since  been  discovered,  of  his  entire  estate, 
will  not  equal  in  value  the  sum  of  one  hun- 
dred thousand  dollars  ((100,000)  ;  that  from 
1881  to  April,  1898,  the  said  Joseph  Hernan- 
dez was  living  openly  with  the  said  peti- 
tioner. Mistress  Augusta  Lodoiska  Church, 
as  man  and  wife,  notwithstanding  the  pro- 
hibition aforesaid,  which  inhibited  them 
from  living  in  that  way,  and  from  ever  con- 
tracting the  marriage  relationship ;  that  dur- 
ing the  period  aforesaid— that  is,  since  1881— 
a  large  portion  of  the  estate  of  the  said  Joseph 
Hernandez  has  been  illegally  wasted  and 
lavished  upon  the  aforesaid  petitioner,  owing 
to  her  unlawful  and  undue  influence  over  the 
said  deceased,  and  the  diminution  of  said 
estate  has  been  largely  occasioned  by  peti- 
tioner's extravagant  living,  and  by  the  many 
large  and  unlawful  gifts  and  presents  and 
transfers  which  the  said  petitioner  illegally 
obtained  from  the  said  Joseph  Hernandez; 
that  the  so-called  legacy  of  ten  thousand  dol- 
lars ((10,0(X)),  and  the  so-called  legacv  of 
the  movables  in  the  residence  of  the  said  de- 
ceased, claimed  as  aforesaid  by  petitioner, 
oomposes  more  than  one  third  of  the  entire 
estate  of  said  Joseph  Hernandez  so  far  dis- 
covered. That  by  law  the  said  testator  could 
not,  under  any  circumstances,  have  lawfully 
given  the  said  petitioner  more  than  one  tenth 
part  of  the  movables  of  his  estate,  which  por- 
tion, and  more,  the  said  deceased  had  Jong 
before  disposed  of,  in  favor  of  petitioner,  by 
gift,  donation,  and  otherwise.  And  these 
•respondents,  further  answering,  say  that  for 
the  foregoing  and  other  reasons  the  said  peti- 
tioner is  not  entitled  to  said  so-called  lega- 
cies, or  either  of  them,  nor  can  she  have  pos- 
session or  delivery  of  the  same,  as  claimed 
in  her  petition  or  otherwise ;  that  the  gifts, 
transfers,  and  donations  made  by  the  said 
Joseph  Hernandez  to  petitioner  at  various 
times  exceeded  fifty  thousand  dollars,  and 
more  than  exhausted  his  ability  and  power 
to  five  or  bequeath  anything  to  petitioner 
by  his  last  will  and  testament ;  that  all  the 
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provisions  of  said  last  will  containing  be- 
quests in  favor  of  petitioner  should  therefore 
be  canceled,  and  decreed  and  held  illegal, 
null,  and  void.  And  now  reconvening,  and 
becoming  plaintiffs  in  reconvention,  respond- 
ents pray  for  judgment  on  the  original  de- 
mand therein,  in  their  favor,  and  against 
petitioner ;  and,  upon  the  demand  in  recon- 
vention, appearers  pray  for  judgment  in  their 
favor,  and  airainst  the  said  Mistress  Augusts 
Lodoiska  Cfiurch,  illegally  styling  herself 
'  widow  in  community  of  the  late  Joseph  Her- 
nandez,' for  fifty  thousand  dollars  ($30,000), 
or  for  so  much  thereof  as  will  be  shown  on 
the  trial  of  this  cause  to  have  been  illegally 
given,  transferred,  or  disposed  of,  in  favor 
of  said  petitioner,  bv  said  Joseph  Hernandez, 
and  that  all  such  unlawful  gifts  and  transfers 
may  be  annulled.  And  reconvenors  further 
pray  for  a  judgment  decreeing  the  alleged 
marriage  between  petitioner  and  the  said 
Joseph  Hernandez  to  be,  and  to  have  alwa}  s 
been,  an  absolute  nullity,  and  without  any 
legal  force  or  effect. " 

Several  months  subsequent  to  the  filing 
this  answer,  the  heirs  filed  a  x>etition  making 
a  direct  demand  for  the  annulment  of  the 
legacy  on  the  same  averments  of  illegality 
01  the  marriage  of  the  plaintiff  with  their 
father,  and  praying  for  a  personal  judgment 
against  her  tor  the  sum  of  $50,000,  approxi- 
mately. As  the  language  of  this  petition  is 
somewhat  more  comprehensive  than  the  an- 
swer of  the  heirs,  and  the  charges  against  the 
plaintiff  are  somewhat  more  elaborated  and 
intensified,  we  will  reproduce  the  following 
extracts,  namely :  **  Petitioners  further  show 
that  the  said  judgment  granting  a  divorce 
in  favor  of  said  liosema  D'Aunoy  against 
her  said  husband,  Joseph  Hernandez,  on  the 
ground  of  his  adultery,  and  the  complicity 
of  the  defendant  herein  in  adultery  with  the 
said  Joseph  Hernandez  as  aforesaid,  consti- 
tuted a  fixed,  absolute,  and  perpetual  barrier 
to  any  marriage  between  the  said  Joseph 
Hernandez  and  the  defendant  herein.  .  .  . 
That  if  any  marriage  was  ever  contracted  be- 
tween the  said  Joseph  Hernandez  and  the 
defendant  herein,  which  petitioners  specially 
deny,  said  so-called  marriage  was  entered 
into  in  bad  faith  on  part  of  said  defendant, 
and  in  violation  of  prohibitory  laws,  and 
was,  is,  always  has  been  and  ever  will  be, 
absolutely  null  and  void.  Petitioners  fur- 
ther show  that,  as  there  never  was  any  leffal 
marriage  between  the  late  Joseph  Hernanaez 
and  the  defendant  herein,  there  was  not,  and 
never  could  have  been,  any  community  of 
acquets  and  gains  between  them,  and  said 
defendant  has  not,  and  never  has  had,  any 
community  rights  nor  claims  whatsoever  in 
or  to  any  of  tne  assets  or  properties,  real, 
personal,  or  mixed,  appertaining  or  belong- 
ing to  tiie  estate  of  the  late  Joseph  Hernan- 
dez." In  order  to  be  explicit,  we  repro- 
duce the  prayer  of  the  defendants'  petition, 
namely :  **  Wherefore,  petitioners  pray  that 
Mistress  Augusta  LodoisVa  Church,  illegally 
claiming  to  be  widow  in  community  of  the 
late  Joseph  Hernandez,  be  cited  to  appear 
and  answer  this  petition,  and,  after  due  pro- 
ceedings had,  judement  be  rendered  in  favor 
of  petitioners,  and  against  said  defendant. 
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decreeing  said  defeDdant  never  to  have  been 
the  wife  nor  the  widow,  in  community  or 
otherwise,  of  the  late  Joaeph  Hernandez; 
furthermore,  annulling  all  bequests  con- 
tained in  the  last  will  and  testament  of  tiie 
late  Joseph  Hernandez  in  favor  of  the  said 
defendant,  and  ordering  the  entire  estate  of 
the  late  Joseph  Hernandez  to  be  distributed 
among  his  forced  heirs  as  their  interests  may 
appear,  retrardless  of  any  bequests  contained 
in  said  will  in  favor  of  said  defendant;  fur- 
thermore, decreeing  that  all  the  movables 
and  other  properties  inventoried  in  this  es- 
tate be  held  and  adjudged  to  have  belonired 
exclusively  to  the  said  Joseph  Hernandez, 
and  to  his  aforesaid  surviving  forced  heirs, 
and  condemning  the  said  de^ndant  to  pay 
back  to  this  estate  fifty  thousand  dollars 
($50,000),  or  so  much  thereof  as  will  be 
shown  on  the  trial  of  this  cause  to  have  been 
illegally  given,  transferred,  or  disposed  of 
by  said  Joseph  Hernandez  to  or  in  favor  of 
said  defendant,  and  that  all  such  unlawful 
donations,  gifts,  and  transfers  be  annulled. 
And,  if  it  be  shown  that  the  contract  of 
marriage  was  ever  solemnized  between  de- 
fendant and  said  Joseph  Hernandez,  then  and 
in  that  event  that  judgment  be  rendered  here- 
in decreeing  snid  marriage  to  have  been  al- 
ways an  absolute  nullity,  and  without  legal 
force  or  effect. " 
In  answer  to  these  charges,  the  original 

Slaintiff,  the  alleged  surviving  widow  of 
[ernandez,  states  and  ^  avers  that  she  was 
legally  married  to  the  late  Joseph  Hernandez 
on  the  29th  of  December,  1881,  in  the  city 
of  New  York,  by  the  mayor  of  said  city,  and 
under  the  laws  of  that  state,  and  that  no  im- 
pediment of  any  kind  existed  against  said 
marriage,  either  at  the  time  of  its  celebra- 
tion, or  before ;  that  the  charges  preferred  by 
the  petition  of  complicity  in  adultery  with 
the  said  Joseph  Hernandez  are  false  and  un- 
true, and  no  Judgment  to  that  effect  was  ever 
rendered,  nor  was  respondent  party  to  any 
proceeding  in  which  said  issue  was  asserted 
or  maintained ;  that  the  petitioners  have, 
ever  since  her  marriage,  acknowledged  the 
validitv  of  the  same,  visited  the  common 
domicil  daily,  and  have  recognized  respond- 
ent as  the  lawful  wife  of  said  Hernandez, 
and  they  are  now  estopped  from  denying  the 
validity  of  said  marriage;  that  respondent 
owned,  in  her  own  name,  when  she  married 
the  said  Joseph  Hernandez,  property  amount- 
in  e  to  not  less  than  twenty -five'  thousand 
dollars,  consisting  of  money,  jewelry,  paint 
ings,  carriages,  furniture,  table  and  bed 
linen,  and  household  effects;  that  petition- 
ers are  estopped  from  denying  the  truth  and 
reality  of  the  acts  of  purchase  by  respond 
ent  of^the  two  pieces  of  immovable  pro|>erty 
situated  in  the  parish  of  8t.  Tammany,  in 
this  state,  in  which  acts  of  purchase  the 
■aid  Joseph  Hernandez  acknowledjred  and  de- 
clared that  the  price  was  paid  with  the  para- 
phemni  funds  of  your  respondent.  Where- 
fore, respondent  prays  that-  plaintiffs*  de- 
mnnd  be  dismisf^cd,  with  costs,  and  that 
there  be  judgment  in  favor  of  respondent, 
decreeing  that  she  was  lawfully  married  to 
Joseph  Hernandez ;  that  the  legacy  he  made 
her  in  bis  last  will  is  valid  and  legal,  and 
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should  be  paid  to  her ;  that  she  be  recognized 
as  entitled  to  half  of  the  community  prop- 
erty left  by  him;  and  that  her  pampbennl 
rights  be  recognized  and  decreed  for  stxh 
amount,  and  specific  effects  and  things,  as 
she  may  prove  herself  entitled  to  on  the  trial 
of  this  cause." 

These  extended  extracts  from  the  plead- 
inirs  best  serve  to  characterize  the  controver- 
sies in  this  case,  and  fix  the  mind  of  the 
court  on  the  questions  that  are  to  be  solved 
by  testimony,  much  of  which  was  received 
over  objection. 

2.  The  foundation  of  the  attack  of  tbe  Her- 
nandez heirs  upon  the  claims  of  tbe  alleced 
surviving  widow  depend,  primarily  and 
mainly,  upon  a  proper  construction  of  article 
161  of  the  Revised  Civil  Code,  the  text  (A 
which  is  as  follows,  viz. :  ''In  case  of  di- 
vorce on  the  ground  of  adultery,  l^e  ^ailtf 
party  can  never  contract  matrimony  with  hii 
or  her  accomplice  in  adultery,  under  the 
penal tv  of  being  considered  and  prosecuted 
as  guilty  of  the  crime  of  bigamy ;  and  under 
penalty  of  nullity  of  tlie  new  marriage.' 
The  contention  of  the  heirs  is  that  the  de- 
nunciation of  that  article  against  the  mar- 
riage  of  the  guilty  party  with  his  or  her  ac- 
complice in  adultery  is  matter  in  paU,  to  be 
determined  by  the  administration  of  proof 
on  the  trial  of  a  suit  that  involves  the  valid- 
ity of  the  marriacre,  while  that  of  the  plain- 
tiff is  that  it  is  against  the  marriage  of  the 
guilty  party  named  in  the  divorce  suit  as  an 
accomplice,"  or  particeps  erifnimt,  in  tbe  adul- 
tery charged  as  the  cause  of  the  action, 
whether  such  accomplice  be  made  a  co-re- 
spondent or  not.  Hence,  upon  the  determina- 
tion of  the  correctness  of  these  contentions, 
pro  et  eon.  depends  the  admissibility  of  the 
large  volume  of  evidence  found  in  the  rec- 
ord ;  and  upon  the  construction  of  the  cited 
article  of  the  code  mainly  depends  the  legal- 
ity of  the  marriage  of  Joseph  Hernandez 
with  plaintiff  on  the  29th  of  Novembcsr,  1881. 

The  proofs  principally  relied  upon  by 
plaintiff  are  the  following,  to  wit:  ''(I) 
The  last  will  of  the  late  Joseph  Hernandez. 
(2)  The  certificate  of  marriage,  issued  from 
the  office  of  the  mayor  of  New  York,  certify- 
ing that  the  ceremony  between  Mr.  Joseph 
Hernandez  and  Mrs.  Augusta  L.  Odgen,  of 
Paris,  France,  was  performed  by  the  mayor 
of  New  York  on  the  29th  of  December,  1881, 
at  his  office  in  said  city.  (8)  Volunae  8  of 
the  iievised  Statutes  of  New  York  (7th  ed.) 
tit.  1,  art.  1,  par.  8,  at  paf?e  2332,  for  the 
purpose  of  showing  the  mayor's  authority  to 
celebrate  a  marriage.  (4)  Her  testimony  to 
the  effect  that  the  Auffusta  L.  Odgen  named 
in  said  marriage  certificate  was  the  same  per- 
son as  herself." 

**  The  fundamental  facts  on  which  the  forced 
heirs  of  the  late  Joseph  Hernandez  rely  to 
overthrow  the  demands  of  Mrs.  A.  L.  Church 
for  a  delivery  of  her  aforesaid  legacy,  and 
on  which  they  have  sought,  and  are  still  en- 
deavoring, to  annul  the  same,  and  to  have 
her  aforesaid  marriage  decreed  to  be  without 
any  legal  force  or  effect,  are:  (1)  The  di- 
vorce granted  Mrs.  Rosema  D'Aunoy,  wife 
of  Joseph  Hernandez,  by  the  district  court 
of  the  parish  of  St.  Bernard,  on  the  4th  of 
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October,  1881.  on  the  ground  of  adultery; 
and  (2)  complicity  in  adultery  on  the  part 
of  Augusta  L.  Church  with  said  Joseph  Her- 
nandez during  his  marriage  with  Roeema 
D'Aunoy." 

In  support  of  the  foregoing  charges,  de- 
fendants made  the  following  proofs,  viz.  : 

First.  The  record,  and  pertinent  facts  there- 
with connected,  in  the  suit  entitled  Joteph 
Memandtz  y.  Hu  Wife,  No.  70  on  the  doclLet 
of  the  twenty-fourth  judicial  district  court, 
parish  of  St.  Bernard,  (a)  The  aforesaid 
suit  was  directed  against  Roeema  D*Aunoy, 
as  the  wife  of  plainliff.  claiming  a  divorce  a 
tdnetUo  matrimonii  on  various  grounds,  which 
it  is  needless  to  mention.  The  record  of  this 
suit  was  lost  or  destroyed  by  the  fire  which 
burned  the  court-house  on  the  2d  of  March, 
1884,  as  is  stated  in  the  certiDcato  of  the 
clerk,  which  is  appended  to  the  copy  of  the 
minutes  of  the  court,— same  alone  surriTing 
the  flre.  (b)  The  testimony  of  the  presiding 
judge  and  the  lawyers  engaged  in  the  trial 
of  the  cuso  was  taken  with  the  view  of  estab- 
lishing the  purport  of  the  pleadings,  evi- 
dence, and  judgment  pronounced  therein. 
The  judge  states  his  recollection  to  be  that 
the  defendant  charged  adultery  on  the  part 
of  her  husband,  and  asked  judgment  of  di- 
vorce accordingly;  that  several  witnesses 
were  examined ;  and  thai  the  charge  of  adul- 
tery on  the  part  of  the  husband  was  fully 
established,  but  with  what  particular  person 
he  cannot  remember.  But  he  further  ampli- 
flee  his  statement  thus:  *^I  have  stated  all 
I  remember  of  this  case,  in  the  above  answer. 
I  cannot  state  whether  the  pleadings  set  forth 
the  name  of  the  person  or  persons  with  whom 
Hernandez  was  charged  with  having  com- 
mitted adultery.  My  impression  is  Uiat  the 
evidence  established  that  he  visited  houses 
of  assignation,  and  committed  adultery  with 
prostitutes.  **  The  statement  of  the  attorney 
who  brought  that  suit  is:  That  no  one  was 
named  as  co  respondent,  and  no  one  was 
named  or  specified  as  the  person  or  persons 
with  whom  the  plaintiff  had  committed  adul- 
tery, on  the  faith  of  which  the  defendant's 
reconventional  demand  was  made.  That  his 
recollection  is  that  the  evidence  was  not  re- 
duced to  writing.  He  remembers  that  one 
witness  stated,  substantially,  that  he  knew 
of  two  instances  wherein  Mr.  Hernandez  had 
committed  adultery.  He  states  positivelv 
that  *^no  witness  specified  any  paniculai 
person  with  whom  Mr.  Hemaniiez  had  com- 
mitted adultery ,  and  no  one  stated  that  he  had 
committed  adultery  with  one  Mistress  An- 

gusta  L.  Church,  sometimes  called  Augusta 
>gden,  and  sometimes  called  Augusta  L. 
Curtis.  To  the  best  of  his  recollection,  the 
name  of  Mistress  Church,  Mistress  Ogden,  or 
Slistress  Curtis  was  not  mentioned  on*  the 
trial. "  That  **  he  remembers  no  evidence  in- 
troduced on  the  trial  of  the  cause  for  divorce 
tending  to  show  that  Mr.  Hernandez  vas 
ffuilty  of  adultery  with  his  second  wito, 
Mrs.  A.  L.  Hernandez,  nor  anything  in  the 
Judgment  of  divorce  fixing  the  guilt  of  adul- 
tery upon  the  said  Mistress  A.  L.  Church, 
now  the  widow  of  Joseph  Hernandez." 

The  testimony  of  a  prominent  lawyer  who 
was  connected  with  the  case  is  best  evidenced 
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by  the  following,  viz.*:  **  Q.  Were  you  pres- 
ent in  the  district  court  of  St.  Bernard  parish 
on  the  day  when  the  cause  of  Hernandez 
against  his  wife  for  a  divorce  was  tried ?  A. 
1  was.  Q.  Did  you  see  at  the  time,  or  pre- 
viously, the  pleadings  in  that  case?  A,  I 
did.  Q.  Do  you  remember  at  this  date  who 
was  the  party  named  as  the  accomplice,  or 
guilty  person  in  the  adultery  there  charged 
by  the  wife  against  the  husband?  A,  My 
memory  is  that  there  was  no  person  named. 
My  memory  of  the  suit  is  that  it  was  a  suit 
by  Mr.  Hernandez  against  his  wife  for  a  di- 
vorce; she  reconvening,  and  claiming  a  di* 
vorce  from  him  on  the  ground  of  adultery. 
Q,  I  believe  your  memory  is  correct.  You 
heard  the  evidence  administered  in  support 
of  the  charge  of  adultery?  A.  I  did,  sir. 
Q.  Do  you  remember  the  name  of  the  witness 
who  was  examined?  A,  Yes,  I  do,  sir.  Q. 
What  is  it?  A,  L.  £.  Umarie.  Q.  Did 
he,  or  did  he  not,  give  any  testimony  im- 
plicating Mrs.  Augusta  L.  Curtis,— the  pres- 
ent Mrs.  Hernandez?  A,  ^one  in  the  world 
sir." 

The  witness  last  named  was  placed  upon 
the  stand  as  a  witness  in  this  case,  and  his 
statement  is  in  keeping  with  the  testimony 
of  the  witness  last  quoted  from :  **  Q.  Have 
you  no  recollection  of  having  mentioned  any 
one  in  your  testimony  that  you  gave  on  the 
trial  of  that  cause?  A,  I  don*t  think  I  have. 
I  don*t  think  the  question  was  asked  me." 

One  of  the  attorneys  who  represented  the 
defendant  in  the  suit  examined  as  a  witness 
and  produced  and  filed  in  evidence,  in  con- 
nection with  his  evidence,  a  copy  of  the  de* 
fendant's  answer  and  reconventional  demand, 
which  is  of  the  followinflr  tenor,  viz.  :  **Jo» 
seph  HemandM  v.  His  Wife,  No.  70.  24th 
Judicial  District  Court,  Parish  of  St.  Ber- 
nard. The  answer  of  defendant  herein  de- 
nies generally  each  and  every  allegation  in 
the  plaintiff's  petition  contained,  except  the 
fact  of  marriage  and  community  of  propertv ; 
and  now,  assuming  the  character  of  plaintiff 
in  reconvention,  she  avers  that  her  said  hus- 
band, foreetting  alike  his  vows  and  marriage 
with  petitioner,  did  commit  adultery  with 
certain  females,  at  various  times  and  places, 
in  this  city,  since  the  21st  of  April,  1880, 
the  full  partieulara  and  specifleations  tD?iereof 
have  been  served  in  writing  vpon  defendant, 
and  earns  are  made  part  hereof;  and  that  by 
reason  thereof,  and  the  law,  your  petitioner 
is  entitled  to  a  final  divorce.  Wherefore, 
she  prays  judgment  in  her  favor  on  the  de- 
mand of  plaintiff,  and  in  her  favor  on  the 
reconventional  demand  against  her  husband, 
Joseph  Hernandez,  decreeing  a  separation 
from  bed  and  board,  and  final  divorce  a  vin* 
eulo  matrimonii,  forever  dissolving  the  bonds 
of  matrimony  now  existing  between  them; 
that  a  separation  of  property  be  decreed  ;  and 

that ,  notary  public,  be  appointed  to 

partition  the  community  property.  And  she 
prays  for  all  such  further  aid,  relief,  and 
remedy  as  the  court  is  competent  to  give  in 
the  premises.  [Signed]  W.  8.  Benedict  and 
B.  North  Cullom,  Attorneys. "  The  counsel 's 
attention  having  been  attracted  to  the  phrase 
we  have  italicized,  namely,  **the  full  par- 
ticulars and  specifications  whereof  having 
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been  served  in  writing  upon  the  defendant, 
and  made  a  part  hereof, "  the  following  ques- 
tion was  propounded,  and  answer  given, 
viz.  :  **  Q.  In  the  copy  of  the  answer  that 
you  have  referred  to  in  your  testimony  as 
having  been  filed  in  the  case,  mention  is 
made  of  particulars  and  specifications  served 
in  writing  upon  the  defendant,  and  made  a 
part  of  that  answer.  Have  you  a  copy  of 
those  specifications?  A,  There  were  none 
filed.  Q,  There  were  none?  A,  There  were 
none  filed  with  the  answer. "  His  remem- 
brance of  the  facts  detailed  on  the  trial  of  that 
case  is  much  the  same  as  that  of  other  wit- 
nesses. The  exceptions  hied  related  exclus- 
ively to  the  jurisdiction  of  the  court,  and 
same  were  overruled. 

Notwithstanding  the  destruction  by  fire  of 
the  original  records,  the  minutes  of  the  court 
in  that  case  were  fortunately  preserved  ;  and 
they  contain  the  judgment  of  the  court,  reg- 
ularly siirned,  and  which  is  of  the  following 
tenor,  to  wit:  ** Extract  from  the  minutes 
of  October  4th,  1881:  The  court  met  this 
day,  pursuant  to  adjournment.  Present: 
The  Hon.  A.  E.  Livaudais,  Judse.  JoMph 
Hernandez  v.  Rosema  D' Annoy  Wife.  No. 
70.  The  expert  herein  appointed,  Edgar  H. 
Farrar,  this  day  appeared  in  open  court,  and 
presented  his  report,  which  was  ordered  filed, 
and  made  a  part  of  the  record  of  this  case ; 
and  this  case,  being  regularly  filed,  came 
up  for  trial  on  its  merits.  Present:  A.  G. 
Br  ice,  attorney  for  plaintiff,  and  W.  8.  Ben- 
edict and  E.  North  CuUom,  of  counsel  for 
defendant.  When,  after  hearing  pleadings, 
evidence,  and  counsel,  and  the  report  of  the 
expert  herein  appointed,  the  court  consider- 
ing the  law  and  the  evidence  to  be  in  favor 
of  defendant  on  Uie  plaintiff's  demand,  and 
in  favor  of  the  defendant  on  her  reconven- 
tional  demand  and  against  the  plaintiff,  it 
is  ordered,  adjudged,  and  decreed  that  there 
be  judgment  herein,  on  plaintiff's  demand, 
in  favor  of  the  defendant,  Rosema  D'Aunoy, 
and  against  Joseph  Hernandez,  plaintiff, 
with  costs.  And  it  is  further  ordered,  ad- 
judged, and  decreed  that  on  the  reconven- 
tional  demand  there  be  judgment  herein  in 
favor  of  liosema  D'Aunoy,  wife  of  Joseph 
Hernandez,  and  against  the  said  Joseph  Her- 
nandez, her  husband,  decreeing  a  separation 
from  bed  and  buard  between  the  said  parties, 
and  a  final  divorce,  a  vinculo  matrimonii^ 
forever  dissolving  the  bonds  of  matrimony 
existing  between  them.  It  is  further  or- 
dered, adjudged,  and  decreed  that  the  rights 
of  the  said  Rosema  D'Aunoy,  wife  of  Joseph 
Hernandez,  asainst  her  husband,  Joseph  Her- 
nandez, resulting  from  the  community  of 
acquets  and  trains  lately  existing  between 
them,  be  fixecT  and  determined  in  the  sum  of 
fifty -five  thousand  dollars,  and  that,  in  ac- 
cordance therewith,  there  be  judgment  in 
favor  of  Rosema  D'Aunoy,  wife  of  Joseph 
Hernandez,  and  against  her  said  husband, 
in  said  sum  of  fifty  five  thousand  dollars, 
with  legal  interest  from  date,  with  all  costs. 
.  .  .  Judgment  rendered  and  signed  in 
open  court  this  4th  day  of  October,  1881. 
("Signed]  A.  E.  Livaudais,  Judge  24th  Ju- 
dicial District  Court  of  Louisiana." 

The  foregoing  resume  of  the  record  and 
evidence  in  the  divorce  suit  fully  and  con- 
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clusively  demonstrates  that  the  action  wai 
not  grounded  on  any  charge  of  adulteiy  in 
which  the  present  plaintiff  was  alleged  Ofr 
shown  to  have  been  a  participant;  fuid,  on 
the  plaintiff's  theory  of  the  law,  she  was  ool 
an  accomplice  in  the  adultery  of  which  the 
plaintiff  in  that  case  was  proven  guilty, — 
the  purport  of  the  defendants'  charge  against 
her  being,  "that  otoing  to  thejvdfftnent  of  di- 
vorce granted,  as  aforesaid,  in  favor  of  Mtb. 
Rosema  D'Aunoy,  wife  of  said  Joseph  Her- 
nandez, against  her  said  husband,  and  oa 
account  of  said  petitioner's  complicity  in 
adultery  with  the  said  Joseph  Henuuidez, 
the  said  petitioner  and  the  said  Joseph  Her- 
nandez became  forever  legally  incapable  of 
contracting  marriage  with  each  other;  and 
the  so-called  marriage  relied  on  by  peti- 
tioner, if  ever  contracted,  which  is  herein 
specially  denied,  was,  is,  always  has  been, 
and  always  will  be,  absolutely  null  and  void, 
and  without  any  lawful  force  or  effect.* 
The  italics  are  ours. 

At  this  stage  of  the  proceedings  the  de- 
fendants offered  evidence  aliunde  to  prove 
that  the  plaintiff  had  committed  adultery 
with  Hernandez  at  different  times  and  places, 
for  the  purpose  and  with  the  object  of  estab 
lishin^  the  fact  that,  on  their  theory,  alie 
was  his  accomplice  in  adultery,  in  ttie  sense. 
and  within  the  denunciation,  of  the  code. 
To  this  evidence,  counsel  for  the  plaintiff 
objected,  on  the  following  grounds,  viz.  : 
"First,  that  no  proof  was  admissible  beyond 
the  scope  of  the  allegations,  which  claimed 
the  nullity  of  the  marriage  exclusively  on 
the  ground  that  the  judgment  in  the  divorce 
suit  of  Rosema  D'Aunoy  had  established  the 
adultery  of  Joseph  Hernandez  with  Auirusta 
L.  Church;  and,  secondly,  that  the  prohibi- 
tion of  marriage  between  the  guilty  spouse 
and  his  accomplice  in  adultery,  as  provided 
for  in  article  161  of  the  Code,  applies  only 
to  the  accomplice  decreed  as  such  in  a  di- 
vorce suit,  and  on  account  of  whose  adultery 
with  the  guilty  spouse  the  judgment  of  df- 
vorce  is  rendered."  An  attentive  and  care- 
ful consideration  of  the  pleadings  of  the  de- 
fendants, as  a  whole,  does  not  di^^lose  that 
the  nullity  of  the  marriage,  exclusively,  is 
rested  on  the  finding  of  the  court  to  the  effect 
that  Hernandez  had  been  guilty  of  adultery 
with  the  plaintiff.  Consequently,  the  first 
rule  of  exclusion  urged  is  not  good,  and  in 
this  respect  the  ruling  of  the  judge  a  qu9 
was  correct. 

But  the  second  ground  for  the  exclusion 
of  the  evidence  offered  is  serious,  and  re- 
quires careful  consideration.  What  is  the 
meaning  and  significance  of  the  words  of  the 
article,  **In  case  of  divorce,  on  account  of 
adultery,  the  guilty  party  can  never  contract 
marfiage  with  his  or  her  accomplice  in  adul- 
tery?" Does  it  mean  an  accomplice  in  the 
particular  adultery  of  which  the  guilty  party 
is  charged,  and  on  which  the  suit  for  divorce 
is  predicated  and  decided?  Or  does  it  mean 
an  accomplice  in  any  adultery,  with  any 
one,  antecedent  to  the  institution  of  the  di- 
vorce suit,  regardless  of  whether  she  is  the 
person  named  or  contemplated  in  the  suit, 
or  not?  The  answer  of  plaintiff's  counsel  to 
the  foregoing  query  is  found  so  well  staged 
in  their  brief  that  we  extract  the  moat  perti- 
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Jient  j>ortion,  as  the  best  mode  of  preBenting 
-it.  It  is  as  follows,  tIz.  :  ''We  see,  first, 
-that  it  is  only  in  com  of  divorce  that  a  subse- 
quent marriage  is  prohibited  between  the 
fuilty  spouse  and  his  accomplice.  The  pro- 
ibition  does  not  apply  if  the  first  marriage 
was  dissolved  by  death.  The  guilty  spouse 
surviviDg  could  clearly  marry  his  accomplice 
in  adultery,  inasmuch  as  no  law  forbids  it, 
and  penal  statutes  cannot  be  extended  by  im- 

?»lication.     We  find  this  well  explained  in 
0  Merlin  on  Repertoire  de  Jurisprudence, 

.p.  216,  wrbo  * Brnpeehmient  de  Manage.*  He 
gives  there,  also,  the  origin  of  this  prohibi- 
tion.   It  was  taken  from  the  Roman  law  by 

^e  Catholic  Church.  The  subsequent  mar- 
riage with  the  accomplice  was  only  prohib- 
itea  when  the  adultery  was  committed  under 

■a  promise  of  marriage.     But,  savs  Merlin: 

^The  Civil  Code  is  more  severe:  it  provides 
(art.  298)  that,  ''in  the  case  of  divorce  on 
account  of  adultery,  the  guilty  spouse  can 
never  marry  his  accompjlice.*  *     Thus,  in 

•order  to  create  the  prohibition,  it  is  no  more 
necessary  that  the  promise  of  marriage  should 
concur  with  the  adultery.     But — let  us  ob- 

^aerve  it  well— this  provision  is  limited  to 
the  ciiso  where  the  adultery  has  been  followed 
by  a  divorce.  There  could  be,  therefore,  no 
opposition  to  the  marriage  of  a  widow  with 

^  man  with  whom  it  would  be  pretended  that 
she  had  lived  in  adultery  during  her  mar- 
riage :  such  a  proof  toould  not  be  admissible," 
(The  italics  are  ours.)     A  comparison   with 

-the  text  of  the  article  298  of  the  Code  Napol- 
eon proves  the  correctness  of  the  foregoing 

quotation. 

In  Locre's  Commentary  on  theTrench  Code, 

title  "Of  Divorce,"  he  says:  "That  the 
wife  against  whom  the  divorce  has  been  pro- 

sounc^  for  this  cause  [adultery]  is  incap- 
able of  contracting  a  new  marriage.''  5 
Locre,  p.  161.  "That  the  husband  against 
whom  the  divorce  has  been  pronounced  for 

•cause  of  adultery  will  not  be  incapable  of 

-contracting  a  second  marriage,  if  it  is  not 
with  his  concubine."  Id.  "The  adulterous 
husband  will  never  be  able  to  marry  after- 
wards with  his  accomplice.  He  should  not 
be  able  to  find,  by  and  through  the  judg- 
ment which  condemns  him,  a  title  and  in- 
strumentality to  satisfy  a  guilty  passion." 
Id.  p.  811,  g  38.    This  author  is  in  full  ac- 

•cord  with  the  views  of  other  French  com- 
mentators, who  hold  that  the  reason  for  the 
prohibition  is  that  the  guilty  party  should 
not  be  allowed  to  procure  a  divorce  for  the 
purpose  of  marrying  his  accomplice;  or,  in 
other  words,  the  effect  of  the  judgment  re- 
leasing him  from  his  marriage  covenant, 
ought  not  to  furnish  him  immunity  from 
his  crime,  by  permitting  him  afterwards  to 

-contract  a  new  marriage,  with  the  particeps 
criminis  in  the  adultery  of  which  he  has  been 

•convicted.  2  Laurent,  p.  478,  JS  867 ;  1  Toul- 
Her,  p.  465;  2  Durauton,  p.  124.  §  177;  8 
Demolombe,  pp.  165,  167 ;  1  Marcadi.  p.  599. 
By  a  comparison,  it  will  apoear  that  the  lan- 
guage of  the  Code  Napoleon  is  almost  iden- 

-tical  with  that  of  our  Civil  Code.  The  Leg- 
islature of  1827  incorporated  into  the  body 

-of  our  law  the  provisions  of  the  Code  Napol- 

-con,    in  the   following  phraseology,   viz.  : 
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"  That  in  oasee  of  diroroe  on  aooount  of  adul- 
tery, the  guilty  party  can  never  contract 
matrimony  with  his  or  her  accomplice  in  the 
adultery,  under  the  penalty  of  being  consid- 
ered and  prosecuted  as  guilty  of  the  crime 
of  bigamy  and  under  the  penalty  of  nullitv 
of  the  new  marriage."  Act  Relative  to  Di- 
vorces, $  10,  p.  180.  This  statute  was  re- 
enacted  in  1855  without  any  other  change  or 
modification  than  the  omission  of  the  word 
"the"  which  occurs  in  the  original  text  lust 
before  the  word  " adultery. "  Act  807  of  1855, 
§  8.  Counsel  for  the  defendants  refer  to  this 
omission  from  Uie  Act  of  1855 — which  is  iden- 
tical in  terms  with  article  161  of  the  Code— 
of  the  article  "the,"  as  significant  of  legis- 
lative purpose  on  the  question,  and  they 
employ  this  language,  viz.  :  "Be  that  as  it 
may,  the  fact  that  when,  in  1855,  the  pres- 
ent article  161  of  our  Code  was  adopted,  the 
word  'the'  was  omitted,  shows,  beyond  all 
doubt,  that  if  our  legislature,  in  1827,  did 
intend  to  restrict  the  bar  to  marriage  between 
the  divorced  spouse  and  his  accomplice  to 
any  one  accomplice,  or  any  one  set  of  ac- 
complices, that  it  abandoned  the  policy,  and, 
in  its  wisdom,  made  the  law  conform  to  the 
Code  Napoleon,  except  in  this:  that,  while 
the  French  law  is  only  mandatory,  ours  ren- 
ders the  marriage  null." 

The  question  presented  is  apparently  res 
nova  in  our  jurisprudence ;  no  pertinent  de- 
cision of  this  court,  or  of  the  court  of  cassa- 
tion, having  been  cited  on  either  side.  True 
it  is  that  counsel  for  defendants  have  referred 
to  and  quoted  from  several  cases,  and  notably 
the  following,  viz.  :  Dupre  v.  Boulard,  10 
La.  Ann.  411 ;  Minvielle^s  Succession,  15  La. 
Ann.  842 ;  Summerlin  v.  Livingston,  Id.  520 ; 
Caballero*s  Succession  v.  His  Execvtor,  24  La. 
Ann.  578;  Ooltcell's  Succession,  84  La.  Ann. 
266.  But  all  of  those  cases  treat  of  the  nul- 
lity of  marriages  between  white  and  colored 
persons,  which  was  prohibited  by  the  terms 
of  article  95  of  the  Code  of  1825,  which  was 
expunged  from  the  Revised  Code  of  1870, 
which,  for  the  first  time,  embodied  the  pres- 
ent article  161.  Therefore,  those  cases  bear 
no  analogy  to  the  question  under  considera- 
tion. But  Taylor's  Succession,  89  La.  Ann. 
825,  points  in  a  direction  opposite  that  of 
defendants'  view.  From  the  statement  of  the 
case,  it  appears  that  J.  C.  Taylor  married 
Miss  Sarah  Castleberry  in  1852,  and  in  1865 
they  voluntarily  separated,  and  thereafter 
lived  apart.  In  1866  Mrs.  Sarah  C.  Taylor 
sued  her  husband  for  a  divorce  on  the  ground 
of  adultery,  but  judgment  went  against  her. 
In  December  of  that  year,  Taylor  and  Widow 
McFarland  were  married  in  the  state  of  Ar- 
kansas, and  thereafter  they  lived  and  cohab- 
ited together.  In  1867  Mrs.  8.  C.  Taylor  re- 
newed her  suit  against  Taylor  for  a  divorce, 
grounding  her  demand  upon  the  alleged  adul- 
terous life  he  was  then  leading  with  his  pre- 
tended wife  under  the  Arkansas  marriage 
ceremony ;  and,  in  the  month  of  November 
of  that  year,  judgment  was  rendered  in  her 
favor,  granting  her  a  full  divorce  against 
Taylor.  In  the  case  under  consideration,  the 
chfldren  of  the  marriage  of  Taylor  and  Widow 
McFarland  sought  to  obtain  a  share  in  their 
father's  estate,  and  the  child^n  of  the  mar- 
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riage  of  Taylor  with  Miae  Castlebeny  re- 
si  sted  tlieir  claims,  ioToking  tlie  nullity  of 
the  marriage,  on  the  authority  of  article  161. 
Revised  Code.  Of  this  controversy  the  court 
said:  ^'We  conclude  from  the  record  that 
Mrs.  McFarland's  conduct  in  marry in|>  Tay- 
lor, in  Arkansas,  in  December,  1866,  was 
not  characterized  by  f^ood  faith,  in  law,  and 
that,  in  cohabiting  with  him  thereafter,  she 
became  his  accomplice  in  adultery,"  and 
therefore  their  marriage  was  void.  In  that 
case  the  wife,  suing  for  and  obtaining  a  jud^- 
ment  of  divorce,  alleged  that  her  husband 
had  committed  adultery  with  the  identical 
person  with  whom  he  had  been  living,  and 
the  proof  on  the  trial  sustained  the  charge. 
Hence  she  was,  in  the  sense  of  article  161, 
his  accomplice  in  the  adultery.  That  case 
appears  to  confirm  the  theory  of  the  plaintiff, 
though  it  possesses  two  features  which  dis- 
tinguish it  from  the  instant  case,  and  they 
are  (1)  that  Taylor  married  Mrs.  McFarland 
before  he  was  divorced  from  his  legal  wife, 
while  Hernandez  was  not  married  until  after 
he  was  divorced  from  his  first  wife;  and  (2) 
that  in  the  Taylor  Com  the  accomplice  was 
named,  thou>;h  in  the  Hernandez  suit  she 
was  not.  Independent  of  the  support  which 
that  decision  brings  to  the  plaintiff's  theory, 
the  rule  of  our  jurisprudence  is  that  in  a 
suit  for  divorce,  grounded  on  a  charge  of 
adultery,  the  plaintiff  must  specially  men- 
tion the  person  with  whom  the  adultery  has 
been  committed,  and  full  particulars  of  time 
and  place  must  be  given,  so  as  to  put  the  de- 
fendant on  his  guard,  though  it  is  not  nec- 
essary that  such  person  should  be  formally 
cited  to  answer  as  a  co-respnndent.  As  an 
illustration  of  that  rule  the  following  cases 
may  be  cited  namely :  Campton  v.  CmfipUm^ 
9  La.  Ann.  499 ;  SubertilU  v.  Adaim,  46  La. 
Ann.  119.  This  precept  of  jurisprudence 
seems  to  have  been  followed  in  the  Taylor 
Case.  89  La.  Ann.  825.  Not  only  is  this 
theory  in  accord  with  correct  rules  of  judi- 
cial pr«)cedurc  and  pleading,  but  they  com- 
port with  the  principles  of  article  161  of  the 
Code,  which  manifestly  indicates  the  neces- 
sity of  the  accomplice  being  named  and  dis- 
closed, as  the  means  of  enforcing  its  behests. 
If  this  were  not  so,  grave  and  serious  injury 
might  result,  ard  the  rights  of  inherit-ance, 
the  legitimacy  of  children,  and  the  security 
of  marital  rights,  as  well  as  the  title  to  prop- 
erty, would  be  imperiled  by  the  uncertainty 
and  insecurity  of  the  tenure;  depending  as 
it  would,  upon  the  uncertain  recollection  of 
witnesses,  long  vears  after  the  occurrences 
had  happened.  Who  could  bo  an  accomplice 
of  the  guilty  party,  other  than  the  person 
with  whom  the  adultery  was  committed? 
To  constitute  the  defendant  in  a  divorce  suit 
a  ** guilty  party,"  the  proof  must  show  that 
he  has  committed  adultery  with  some  oi.e, 
for  if  the  proof  does  not  establish  his  guile, 
the  divorce  cannot  be  granted.  If,  indeed, 
the  defendant  had  been  engaged  in  promiscu- 
ous sexual  intercourse  with  sundry  persons, 
and  these  facts  were  not  disclosed  by  proof 
on  the  trial  of  the  divorce  suit,  he  could  not, 
in  respect  to  such  transactions,  be  considered 
a  guilty  party,  and  consequently  the  persons 
with  whom  such  undisclosed  adulteries  had 
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been  committed  could  not  possibly  be  deemed 
accomplices,  in  the  sense  of  the  code;  foru> 
be  an  aca>mp1ice  necessarily  presupposes  a. 
principal,  whose  guilt  has  been  established, 
and  in  whose  guilf  she  is  a  particeps  eriminU. 

On  mature  reflection,  and  a  careful  exam- 
ination of  all  the  authorities  bearing  on  the- 
question,  we  have  reached  the  conclusioa 
that  the  plaintiff's  second  objection  was  well 
talien,  and  should  have  been  sustained  by  the 
judge  a  quo,  and  the  testimonv  that  ia  cov- 
ered by  it  rejected  and  exclu(fed.  The  con- 
clusion that  necessarily  results  ia  that  Her- 
nandez was  under  no  legal  disability  to  enter 
into  a  contract  of  marriage  with  the  plain- 
tiff, resulting  as  a  consequence  of  the  Judg- 
ment of  divorce,  albeit  the  same  was  groundra 
on  a  charge  of  adultery ;  that  is,  if  the  mar- 
riage ceremony  had  been  performed  in  tfa* 
state  of  Louisiana.  We  are  therefore  dis- 
pensed from  making  an  examination  of  the 
previous  divorce  proceeding  and  the  judg- 
ment of  dismissal  thereof,  and  the  resulUng^ 
effect  of  the  estoppel  and  re»  adjudioaXa 
pleaded,  as  well  as  of  the  parol  proof  of 
adultery  vel  nan  between  the  plaintiff  and 
Hernandez  prior  to  the  institution  of  the  last 
suit  for  divorce. 

8.  It  remains  for  the  court  to  consider  the 
legal  effect  of  the  contract  of  marriage  which 
the  plaintiff  entered  into  with  Hernandez  in 
the  city  and  state  of  New  Yoric,  and  we'  aie 
to  determine  whether  the  contracting  partiea 
thereby  came  under  the  denunciation  of  the 
New  York  statute  which  prohibits  the  second 
marriage  of  persons  who  have  been  divorced 
because  of  adultery  during  the  lifetime  of 
the  former  husband  or  wife.  The  following 
is  a  literal  copy  of  the  New  York  marriage 
certificate,  viz.  :  •'State  of  New  York,  City 
and  County  of  New  York.  1,  W.  R.  Grace, 
mayor  of  the  city  of  New  York,  do  hereby^ 
certify  that  on  the  29th  of  December,  1881, 
at  the  mayor's  office,  I  duly  performed  th» 
marriage  ceremony  between  Bir.  Joseph  Her- 
nandez, of  New  Orleans,  La.,  and  Mrs.  Au- 
gusta L.  Ogden,  of  Paris,  France ;  that  the 
said  parties  were  satisfactorily  made  known 
to  me,  and  were  of  lawful  age  to  contract 
marriage;  and  that,  upon  due  inquiry  by  me 
made,  there  appeared  no  legal  impediment  to 
said  marriage.  I  further  certify  that  the  fol- 
lowing persons,  C.  H.  Woodman  and  C.  O. 
Crocker,  were  present,  and  became  subscrib- 
ing witnesses  to  said  marriaffe.  [Signed] 
W.  R.  Grace,  Mayor.  [Seal  affixed  J."  The 
followinff  is  the  section  of  the  Revised  Stat- 
utes of  New  York,  the  prohibition  of  whidi 
the  defendants'  counsel  invoked,  viss.  :  ** Sec- 
tion 5  of  the  Revised  Statutes  of  New  York 
(Birdseye*s  ed.),  p.  1401,  reads  as  follows: 
'No  second  or  other  subsequent  marriage 
shall  be  contracted  by  any  person  during  the 
lifetime  of  any  former  husband  or  wire  of 
such  person,  unless  (1)  the  marriage  witn 
such  former  husband  or  wife  shall  have  been 
annulled  or  dissolved  for  some  cause  other 
than  the  adultery  of  such  person,  or  (3)  un- 
less such  former  husband  and  wife  shall  have 
been  finally  sentenced  to  imprisonment  for 
life.  Everv  marriage  contracted  in  violation 
of  the  provisions  of  this  section  shall,  except 
in  the  case  provided. for  in  the  next  section^ 
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be  absolutely  void.  '*  On  this  state  of  facts 
tbts  defendants*  counael  contend  that  the  terms 
of  the  New  York  statute  include  within  its 
prohibition  all  persons  divorced,  whether 
under  the  law  of  Louisiana  or  that  of  New 
York,  because  of  adultery,  and  render  them 
incapacitated  to  enter  into  a  contract  of  mar- 
riage in  New  York,  notwithstanding  they 
have  their  residence  in  Louisiana  at  the  time. 
On  the  contrary,  the  contention  of  the  plain- 
tiff*s  counsel  is  to  the  effect  that  the  law  of 
New  York,  being  a  penal  statute,  can  have 
no  eitraterritorial  effect,  and  therefore  can- 
not annul  a  contract  of  marriage  between  per- 
sons residing  abroad,  though  solemnized  in 
that  state.  The  question  for  this  court  to  de- 
cide is  whether  the  plaintiff's  marriage  cele- 
brated in  New  York  was  valid;  Hernandez 
hnviog  been  divorced  by  a  Judgment  of  a 
Liouisiana  court,  because  of  adultery, — his 
divorced  wife  atill  living. 

Not  only  does  the  marriage  certificate 
show  that  Hernandez  at  the  time  resided  in 
Louisiana,  and  iirs.  Augusta  L.  Ogden  re- 
sided in  Paris,  France,  but  the  testimony 
shows,  that  immediately  after  the  marriage 
oeremoDy  the  newly  married  couple  came  to 
Kew  Orleans  to  live,  and  continuously  tiiere- 
after  resided  there,  as  man  and  wife.  In  the 
course  of  the  argument  of  defendants*  coun- 
sel, they  employ  this  language,  viz.  :  '^In 
Louisiana,  however,  while  the  general  rule 
that  the  validity  of  a  marriage  is  to  be  de- 
termined by  the  lex  loci  eantrtutus  is  recog- 
nized, it  has  been  held  that,  where  parties  go 
abroad  to  evade  our  local  statutes  prohibiting 
their  marriage,  the  contract  is  null.  Dupre 
T.  Boulard,  10  La.  Ann.  411 ;  Babin  v.  Le 
Blanc,  12  La.  Ann.  867 ;  Maille^er  v.  Sailiot, 
4  La.  Ann.  876 ;  Saul  v.  UU  Greditom^  5 
Mart.  N.  S.  S69,  16  Am.  Dec.  212;  Cktballero^a 
Sueeeuion  v.  Hi»  Executor^  24  La.  Ann.  673 ; 
Parsons,  Cont.  6th  ed.  §  676,  note  on  page 
724  commenting  on  Haul  v.  Bis  Oreditoi^s." 
We  do  not  understand  the  law  of  Louisiana 
to  limit  the  general  doctrine  that  the  lex  loci 
shall  govern  marriages,  as  to  the  capacity  of 
the  parties,  in  any  other  way  than  by  declar- 
ing that  this  rule  shall  not  govern  its  citizens 
when  they  are  incapacitated  by  a  local  pro- 
hibitory law  from  contntcting  marriage. 
That  theory  may  be  at  once  accepted,  but  it 
only  goes  to  the  extent  that  the  marriage  con- 
tracted abroad  is  intended  to  defeat  the  pro- 
hibition of  a  local  statute.  As  this  case 
standfl  now,  with  the  prohibition  of  article 
161  of  the  Code  eliminated  from  the  discus- 
sion, it  is  not  tho  case  of  a  marriage  contracted 
abroad  for  th»  purpose  of  defeating  the  pro- 
hibition of  a  local  statute.  In  the  present 
attitude  of  the  case,  the  converse  of  that  prop- 
osition is  exhibited ;  and  it  is  whether  a  mar- 
riage in  New  York,  of  persons  fully  capaci- 
tated to  contract  marriage  in  Louisiana, 
where  the  marriage  domicil  is  to  be  estab- 
lished, and  where  the  husband  has  theretofore 
resided,  will  be  declared  a  nullity  by  a  Lou- 
isiana court  because  of  a  prohibition  of  a 
!New  York  statute.  ** The  law  considers  mar- 
riage in  no  other  view  tb  in  as  a  civil  con- 
tract" Rev.  Civ.  Code,  arU.  86,  90.  And 
a  general  provision  of  our  Code  is  that  **  the 
efTect  of  acts  passed  in  one  country,  to  have 
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effect  in  another  country.  Is  regulated  by  the 
laws  of  the  country  where  such  acts  are  to 
have  effect."    Id.   art.    10.    We   have   fre- 

Suently  applied  the  precept  of  this  last  ar- 
cle  to  interstate  contracts,  that  were  entered 
into  in  other  states,  to  be  executed  in  liouis- 
iana; notably  in  Gate^  v.  QaitJiei\  46  La. 
Ann.  — .  The  principle  is  well  settled  that 
the  matrimonial  rights  of  the  wife  who  mar- 
ries with  the  intention  of  removing  into  an- 
other state  must  be  governed  by  the  laws  of 
her  intended  domicil.  Ford  v.  Ford,  2  Mart. 
N.  8.  674,  14  Am.  Dec.  201 ;  Le  BrtUm  v. 
NowJut,  8  Mart.  60,  6  Am.  Dec.  786 ;  Fitifter 
V.  Fieher^  2  La.  Ann.  774.  In  Hayden  v. 
NtLti,  4  La.  Ann.  66,  it  was  said  that  "  it  may 
be  conceded  that  the  defendant's  counsel  is 
correct  in  assuming  that  the  marital  rights  of 
these  parties  must  be  regulated  by  the  hiws 
of  their  matrimonial  domicil. "  In  Ronth  v. 
Bouih,  9  Hob.  (La.)  224,  41  Am.  Dec.  :]26, 
it  was  held  that  **  where  the  parties  contracted 
marriage  with  the  bona  nde  intention  of 
making  Louisiana  the  place  of  their  common 
or  matrimonial  domicil,  and.  in  pursuance 
of  such  intention,  did,  within  a  reasonable 
time,  become  domiciled  in  thib  state,  then 
the  property  belonging  to  the  wife  before  the 
marriage  .  .  .  remains  her  separate  es- 
tate." Gonnor  Y,  Gonnor,  IC  La.  Ann.  440. 
In  Arendell  v.  Arendell,  Id.  666,  the  facts  were 
that  at  the  time  of  the  marriage,  in  Alabama, 
the  spouses  intended  to  fix  their  matrimonial 
domicil  in  Mississippi,  which  they  accord- 
ingly did ;  and  the  court  held  that  the  right 
of  the  husband  to  slaves  owned  by  the  wife 
at  the  time  of  the  marriage  must  be  deter- 
mined by  the  laws  of  Mississippi,  and  not 
those  of  Alabama.  In  Ford  v.  Ford,  2  Mart. 
N.  8.  674,  14  Am.  Dec.  201,  Judge  Martin 
employed  this  expressive  term,  viz.  :  ''The 
wile  does  not  contract  where  she  enters  into 
matrimony  but,  where  she,  after  the  mar- 
riage, migrates  or  removes.  'Mulier  non  agit 
ubi  matrimonium  eontraxit,  sed  ubi  ex  matri- 
monio  migravit,  vel  divertit,  agit, '  Cujas,  ad 
1.  65,  Exigere  Dotem.  164.*  Or,  in  other 
words,  "the  place  where  marriage  is  con- 
tracted is  not  so  much  that  where  the  cere- 
mony is  performed  as  that  where  the  parties 
expect  to  live  and  settle;"  the  general  rule 
being  **  to  attend  to  the  law  of  the  husband's 
domicil,  rather  than  that  of  the  place  in 
which  the  contract  was  entered  into."  Not 
only  is  this  so  with  respect  to  the  wife's 
rights  of  property  subsequently  acquired,  but 
it  is  equally  so  with  respect  to  the  contract 
of  marriage  itself.  The  rule  is  stated  by 
Judge  Story  thus:  *'The  general  principle 
certainly  is,  as  we  have  already  seen,  that, 
between  persons  eui  juris,  marriage  is  to  be 
decided  by  the  law  of  the  place  where  it  is 
celebrated.  If  valid  there,  it  is  valid  every- 
where. It  has  a  leffal  ubiquity  of  obliga- 
tion." Story,  Confl.  L.  §  113,  citing  Fer- 
f;usson,Mar.&  Di  v.  But  that  author  explains, 
n  a  marginal  note,  that  ''the  principle  is  es- 
tablished that  the  validity  of  a  marriage — the 
word  'marriage*  being  used  in  the  sense  of 
'ceremony  of  marriage*— depends  upon  the 
law  of  theplaoe  where  the  ceremony  is  per- 
formed. When  the  question  is  whether  it  is 
lawful  for  the  two  persons  to  be  united  Id 
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wedlock,  there  is  a  difference  of  opinion  as 
to  the  Jaw  by  which  the  valiaiiy  of  the  mar- 
Tiage  (the  word  beins  used  to  desi>;nate  the 
union  in  wedlock  which  the  ceremony  is  in- 
tended to  effect)  is  to  be  determ  i  ned . "  Story, 
•Oonfl.  L.  p.  188.  But  the  question  im- 
mediately under  consideration — that  is,  the 
binding  force  of  the  contract  of  marriage  in 
iurisdictions  different  from  the  one  in  which 
It  was  celebrated— is  distinctly  settled  con- 
formably to  the  jurisprudence  of  this  court, 
the  language  of  that  author  being  as  follows, 
viz.  :  **It  is  no  answer  to  this  reasoning  to 
«ay  that  every  nation  has  a  right,  at  its 
pleasure,  to  impose  any  restraints  and  pro- 
hibitions upon  the  marriages  of  its  own  sub- 
jects, whether  they  marrv  within  or  without 
Its  own  territory.  Admitting  this  to  be  true 
in  the  fullest  extent  to  which  it  can  justly 
be  claimed,  in  virtue  of  national  sovereignty, 
it  must  be  quite  as  true  and  quite  as  obvious 
that  no  other  nation  is  bound  to  recognize 
those  restraints  and  those  prohibitions  as  ob- 
ligatory upon  such  subjects  while  they  are 
•domiciled  within  its  own  territory,  or  when 
they  have  contracted  marriage  there  according 
to  the  laws  thereof. '^  That  author  again 
-says :  **  Personal  disqualifications,  not  arising 
from  the  law  of  nature,  but  from  the  prin- 
•ciples  of  the  customary  or  positive  law  of  a 
foreign  country,  and  especially  such  as  are 
•of  a  penal  nature,  are  not  generally  regarded 
in  other  countries,  where  the  like  disqualifica- 
tions do  not  exist. "  Id.  §  104.  This  doctrine 
was  announced  by  the  supreme  court  in  The 
Antelope,  23  U.  8.  10  Wheat.  66,  6  L.  ed.  268. 
•employing  this  emphatic  declaration,  viz.  : 
**The  courts  of  no  country  execute  the  penal 
laws  of  another."  And  the  New  York  court 
■of  appeals  said  in  Seoville  v.  Canfeld,  14 
Johns.  888,  7  Am.  Dec.  467,  viz.  :  ''The  penal 
«ct8  of  one  state  can  have  no  operation  in  an- 
•other  state.  They  are  strictly  local  and  affect 
nothing  more  than  they  can  reach."  Story, 
•Confl.  L.  §  621,  p.  841.  There  can  be  no 
question  of  the  fact  that  the  New  York  stat- 
ute under  consideration  is  a  penal  law,  and 
that  the  attempt  of  the  defendants  is  to  have 
it  enforced  against  the  plaintiff  by  the  courts 
-of  this  state.  Mr.  Wharton  outs  the  proposi- 
tion thus :  **  I  cannot  but  think  that  both  the 
history  and  policy  of  the  law  require  that  the 
rule  should  be  stated  as  follows:  .  .  . 
Consensual  marriages  abroad,  by  domiciled 
<:itizens  of  states  holding  such  marriages  to 
be  valid,  will  not  be  invalidated  because  the 
-forms  prescribed  in  the  state  of  celebration 
were  not  adopted,"  etc.  Whart.  Confl.  L. 
§  170,  p.  237.  That  author  again  says :  *  A 
marriage  abroad,  it  is  alleflred,  would  be  a 
nullity,  if  in  fraud  of  the  home  law;  but 
Talid,  if  not  in  fraud  of  such  law."  Id.  § 
182,  p.  264.  That  author  quotes  approvingly 
the  following  extract  from  Parsons  on  Con- 
tracts, viz.  :  "The  rightsof  parties,  as  spring- 
ing from  the  relation  of  marriage,  must  be 
•determined  by  the  place  where  they  then  sup- 
posed themselves,  and  Intended  to  be,  domi- 
•ciled ;"  citing  Le  Breton  v.  Nouehety  3  Mart. 
-60,  5  Am.  Dec.  736 ;  F<yrd  v.  F^trd,  supra; 
Allen  V.  AUen,  6  Rob.  (La.)  104,  39  Am. 
Dec.  553;  Whart.  Confl  L.  g  190,  p.  273. 
Mr.  Bishop  puts  the  proposition  quite  tersely, 
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thus:  ''Statutes  take  effect  only  in  tbt 
country  of  their  enactment.  They  do  not  so 
much  as  bind  citizens  abroad,  except  by  ex> 
press  words.  Therefore,  a  prohibitioii  to  the 
guilty  party  in  divorce,  to  contract  a  secocd 
marriage,  is  without  effect  outside  of  tlie 
territorial  limits  of  the  prohibiting  stale. 
And  this  is  so  even  under  special  statutory 
terms. "  That  author  then  illustrates  by  citing 
a  Kentucky  case,  as  follows :  **  A  Kentucky 
statute  declared  that  the  divorce  for  which  i't 
provided  'shall  not  operate  so  as  to  release  the 
offending  party,  who  shall  nevertheless  re- 
main subject  to  all  the  pains  and  penalties 
which  the  law  prescribes  against  a  marriage 
while  a  former  husband  or  wife  is  living.' 
Thereupon,  an  offending  woman,  whose  hus- 
band procured  the  dissolution  decree,  re- 
moved to  Tennessee,  and  there  married,  and 
the  Tennessee  court  held  the  marriage  to  be 
good."  2  Bishop,  Mar.  &  Div.  §  1618;  Oa 
V.  ComU,  8  B.  Mon.  231 ;  Boach  v.  Oartan^ 
1  Ves.  Sr.  157. 

In  construing  the  statute  of  New  York  pro- 
hibiting sccon'd  marriages  of  persons  con- 
victed of  adultery,  the  court  of  appeals  de- 
cided that  the  prohibition  of  the  statute  did 
not  invalidate  a  second  marriage  entered  into 
in  Connecticut  where  it  was  valid ;  the  act 
being  in  the  nature  of  a  penalty,  and  not,  in 
express  terms,  showing  the  legislative  intent 
to  render  such  marriage,  entered  into  in  an- 
other state,  void.  Van  Voorhis  v.  BrintnaU^ 
86  N.  Y.  18,  40  Am.  Rep.  505.  In  Crop^ 
V.  Ogden,  UN.  Y.  228,  the  court  gave  an  in- 
terpretation to  the  legislative  act  as  it  existed 
previous  to  the  revision  of  the  statutes  of  tha 
state,  with  reference  to  the  second  marriage 
that  was  celebrated  between  citizens  of  that 
state,  and  by  an  ofllcer  of  that  state,  and  said : 
"The  incapacity  of  an  adulterer,  divorced  on 
that  ground  by  our  own  courts,  to  marry 
again  in  this  state  during  the  life  of  the  in- 
jured party,  was  grounded  upon  the  views 
entertained  by  our  legislature  in  respect  to 
the  marriage  relation."  Thorp  v.  Thorp,  90 
N.  Y.  602,  43  Am.  Rep.  189,  announces  the 
same  principle  as  that  announced  in  Van 
Voorhis  V.  Brininail,  and  aflarms  that  de- 
cision. In  Moore  v.  Hegeman,  92  N.  Y.  521, 
44  Am.  Rep.  408,  a  similar  question  is  stated 
and  discussed,— the  court  stating  that  the 
main  question  which  is  presented  upon  this 
appeal  is  whether  a  marriage  in  New  Jersey 
was  legal  and  valid,  or  ille^ral,  as  in  viola- 
tion of  the  New  York  statute!  and,  answering 
that  proposition,  the  court  said :  "The  stat- 
ute and  decree  prohibiting  the  marriage  of 
the  guilty  party  can  have  no  effect  beyond  the 
territorial  limits  of  this  state.  Where  the 
laws  of  another  state  do  not  prohibit  such  a 
marriage  by  a  party  divorced,  its  validity 
cannot  be  questioned  in  this  state."  In  our 
opinion,  those  decisions  are  strictly  in  keep- 
ing with  our  own  jurisprudence,  and  the 
opinions  of  text- writers  on  the  subject.  They 
distinctly  hold  that  the  prohibition  of  the 
New  York  law  has  no  extraterritorial  effect^ 
and  that  a  citizen  of  that  state  is  at  liberty 
to  go  into  another  state,  and  contract  a  new 
marriage  there,  to  which  legal  effect  will  be 
given  by  the  courts  of  New  York.  That  is 
no  more  than  the  plaintiff   did.     Residing 
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-In  Paris,  France,  and  Hernandez  residing  in 
^the  state  of  Louisiana,  they  availed  them- 
•4ielye8  of  the  law  of  New  York,  and  contracted 
marriage  therein,  intending  to  reside  there- 
after in  Louisiana;  and,  actually  residing 
tbere  subsequently,  it  must  be  ffiyen  the 
-effect  of  a  contract  of  marriage  in  Louisiana 
eo  nomine^  and,  thus  considered,  it  comes 
-within  the  principle  of  the  decisions  of  the 
New  York  court.  A  careful  examination  of 
authority  has  satisfied  us  that  the  plain tifF's 
-contract  of  marriage,  thou^  celebrated  in 
the  city  and  state  of  New  York,  was  legal 
and  yalid,  and  did  not  come  within  the  pro- 
hibition of  the  New  York  statute.  We  see 
.no  reason  to  alter  the  decree  of  the  court  a  qwi. 
Judgment  affirmed. 

An  application  for  rehearing  was  subse- 
quently filed  in  response  to  which  on  Afay 
24,  1894,  the  following  opinion  was  deliy- 
-«red : 

We  adhere  to  the  principles  of  law  an- 
nounced in  the  opinion  herein  rendered,  sus- 
taining the  marriage  between  the  deceased, 
Joseph  Hernandez,  with  Augusta  L.  Church, 
and  recognizing  Augusta  L.  Church  to  be  the 
eury lying  widow  in  community  of  said  Her- 
nandez, and  entitled  to  receiye  the  legacies 
named  in  the  last  will  of  the  deceased ;  but 


I  we  are  of  opinion  now  that  the  rights  and 
claims  of  such  widow  in  community,  as  well 
as  the  demands  of  said  Augusta  ll  Church 
for  the  payment  of  her  legacies  under  the 
will,  should  be  adlusted,  liquidated,  and 
finally  settled,  in  the  mortuaria  of  the  de- 
ceased, contradictorily  between  the  executors 
and  heirs,  in  due  and  orderly  course  of  the 
administration  of  the  succession,  and  that 
such  should  haye  been  the  Judgment  and  de- 
cision of  the  judge  a  quo.  It  is  therefore 
ordered  and  decreed  that  so  much  of  our 
opinion  and  decree  as  recognizes  the  legality 
01  the  marriage  between  Joseph  Hernandez, 
deceased,  and  Augusta  L.  Church,  and  as 
decrees  her  entitled  to  receiye  the  legacies 
specified  in  the  last  will  of  Joseph  Hernan- 
dez, deceased,  be,  and  the  same  are,  main- 
tained, but  that  in  all  other  respects  our 
former  decree  is  set  aside,  and  the  cause  re- 
manded for  further  proceedings  in  the  court 
a  qua  according  to  law  and  the  yiews  herein 
expressed.  It  is  further  ordered  and  decreed 
that  the  judgment  appealed  from  be  so 
amended  and  corrected  as  to  conform  to  the 
judgment  and  decree  herein  pronounced ;  the 
costs  of  appeal  to  be  taxed  against  the  ap- 
pellee ;  those  of  the  lower  court  to  await  final 
judgment  therein. 
Rehearing  rtfuied. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Jiayor  and  Common  Council  of  the  City  of 
NEWARK,  Plffe,  in  Err,, 

V, 

George  WATSON  et  al. 
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1.  The  lag^ifllatare  in  the  exercise  of  its 
police  poyrer  can  lawfully  prohibit  the  use  of 
lands  for  tb«  purposes  of  burial  when  such  lands 
are  held  by  a  municipal  corporation. 

1B«  The  plainiiiEi,  a  municipal  corpora- 
tiOB*  held  lande  under  a  fi^rant  firom 
the  proprietors  of  East  New  Jersey  for  burial 
purposes,  to  be  appropriated  for  no  other  use  or 
uses  wbatsoeyer.  An  ordinance  of  the  munici- 
pality and  an  act  of  the  legrlslature  prohibited  the 
use  of  such  lands  for  burial  purposes,  fiis/d,  that 
the  title  to  the  lands  thereby  reverted  to  the  pro- 
prietors. 

9.  Twenty  years*  adverse  possession 
will  establish  a  title  against  the  proprietors. 
Qtcrere,  whether  the  first  section  of  the  Act  of 
June  fi,  1787  (Rev.  p.  508),  which  provides  that 
•sixty  years*  possession,  actual  and  uninterrupted, 
shall  vest  a  complete  title  to  lands,  will  defeat 
the  title  of  a  municipal  corporation. 

(June  18,1891.) 

ERROR  to  the  Supreme  Court  (Essex  Cir- 
cuit) to  review  a  judcrmeDt  in  favor  of  de- 

^eadnotes  by  Van  Stokxu  J, 


NOTB.— Upon  the  question  of  the  construction  of 
a  condition  in  a  deed  that  the  land  shall  be  used  for 
a  specified  charitable  public  or  quasi  public  pur- 
pose, see  noU  to  Greene  v.  0*Gonnor  (U.  L)  19  L. 
fi.AaB2. 
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feudaDts  iu  an  action  brought  to  recover  posaes- 
sioD  of  certain  real  estate.    Affirmed, 

The  action  wai  to  recover  a  strip  of  land 
about  28  by  40  feet  in  |the  rear  of  proper^ 
fronting  on  Broad  street  In  the  city  of  NewarK. 
The  city  of  Newark  was  settled  by  adventurers 
from  the  colony  of  New  Haven,  who  came  to 
New  Jersey  on  invitation  of  the  proprietors, 
from  whom  they  expected  to  purchase  land. 
They  extinguished  the  Indian  title.  In  1M9. 
a  record  was  made  of  all  the  land  laid  out  in 
the  town.  On  this  record  certain  spaces  were 
left  vacant,  being  laid  out  as  commons,  and 
they  were  dedicated  as  such  by  a  town  meeting 
on  January  25,  1660.  Under  the  concessions 
of  the  proprietors,  the  settlers  were  entitled  to 
a  certain  amount  of  public  lands,  including  200 
acres  of  land  for  church  purposes.  No  patent 
for  public  land  was  given  to  the  settlers  for 
some  time.  A  petition  was  finally  presented 
by  the  inhabitants  to  the  proprieters  in  1696, 
which  succeeded  in  securini;  the  lands.  The 
petitioners  asked  for  * 'streets,  market  place", 
etc.  The  result  was  an  order  dated  April  10, 
1696,  commanding  the  surveyor  general  to  sur- 
vey the  parsonage  land  and  other  public  places, 
and  such  survey  was  made.  A  patent  was 
then  issued  for  the  land,  granting  it  to  four 
trustees,  viz.,  John  Curtis.  John  Treat,  Tbeo- 
philus  Plerson  and  Robert  Toung,  Jiahendum 
to  the  grantees  and  their  heirs  '*to  the  only 
proper  use  and  benefit  and  behoof  of  the  old 
settlers  of  the  town  of  Newark,  aforesaid, 
their  heirs  and  assigns  forever  in  common, 
granted  to  be  and  remain  to  and  for  the  several 
uses  herein  particularly  expressed  and  to  be 
appropriated  for  no  other  use  or  uses  whatso- 
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eTer."  The  patent  includes  what  is  called  the 
''parsonage  lot/'  wbicli  was  part  of  the  tract 
orlfriDslly  8€t  aside  ns  commons  and  a  part  of 
another  tractoriginally  dedicated  to  public  use, 
and  by  this  time  used  for  and  known  as  the 
"burial  place."  Tbe  parsonage  lot  was  con- 
sidered part  of  the  SOO  acres  granted  for  church 
purposes  under  tbe  concession.  The  burial 
place  is  irranted  by  the  following  description: 
"all  tbat  small  tract  allotted  for  a  burying 
place,  taking  in  the  pond  and  naeetinK  house, 
oeing  7  ch.  in  lengih  and  4ch.  in  breadth, 
bounded  west  by  John  Treat,  south  by  John 
Johnson,  north  and  east  by  highways." 

The  first  and  second  meeting-houses  of  the 
town  were  erected  on  the  front  of  this  burying 
ground  tract,  and  the  remainder  of  the  tract 
was  used  for  buryin^r  purposes.  Other  public 
buildings  were  afterwards  erected  on  the  tract. 
At  that  time  no  church  society  was  incorpo- 
rated, and  tbe  meeting  house  was  used  in  com 
mon  and  was  as  much  a  public  matter  as  the 
court-house.  Jail,  or  schools.  The  First  Pres- 
byterian Church  of  Newark  was  incorporated 
June  7.  1753.  The  people  of  the  town  con- 
tinued in  possession  of  the  bury i off  ground  and 
of  tbe  parsonage  meadows  as  late  as  1761. 
In  1760  the  trustees  of  the  first  church  procured 
from  David  Young,  claimed  to  be  the  eldest 
son  and  heir  of  the  surviving  trustee,  a  deed 
that,  it  is  insisted,  included  tbe  parsonage  land, 
and  also  the  burying  ground.  This  deed  pur- 
ported to  be  under  authority  of  a  town  meeting, 
but  the  action  in  reference  to  the  parsonage 
lands  was  disapproved  at  a  meeting  of  the  fol- 
lowmg  year,  and  it  was  then  declared  to  be  the 
purpose  of  the  inhabitants  that  the  lands 
granted  by  the  proprietors  patent  for  the  par- 
sonage  should  be  equally  divided  amon^  tbe 
three  churches  then  existing.  The  deecT  was 
not  recorded  until  1804.  and  it  is  not  shown 
whetiier  or  not  the  inhabitants  knew  that  it 
purported  to  include  the  burying  ground. 
This  burying  ground  tract  included  the  land 
in  controversy  in  this  action.  That  tract  was 
used  for  public  burials  uutil  1830.  Prior  to 
1784,  a  portion  of  it,  which  was  swampy  and 
considered  unfit  for  burial  purposes,  was  taken 
possession  of  by  tbe  church  and  filled  up. 
This  portion  also  included  the  locu*  in  quo. 
In  1784  that  portion  of  the  burying  ground 
was  leased  by  the  church  to  Jesse  Baldwin  for 
the  term  of  twenty-one  years.  Other  lands  in 
the  vicinity  were  leased  by  the  church  to  various 
lessees  between  that  time  and  1794.  At  this  lime 
the  public  authorities  were  in  possession  of  that 
portion  of  the  burial  ground  which  contained 
the  jail  and  jail  garden.  In  1890  the  church 
corporation  sold  the  church  building  to  the 
chosen  freeholders  of  Essex  County,  and  the 
building  was  subsequently  used  as  a  court- 
house. In  1810  the  land  on  which  it  stood, 
toj[eiher  with  that  on  which  the  jail  and 
jail  garden  was  located,  was  conveyed  by  the 
chosen  freeholders  to  trustees  to  sell  and  with 
the  proceeds  erect  a  court  house.  Various  acts 
of  the  legislature  were  passed  af'er  that  time 
which  affected  the  tract  in  some  ways  not  ma- 
terial to  this  controversy,  under  the  sanction 
of  one  of  which  the  first  church  conveyed  to 
other  churches  certain  portions  of  the  land, 
and  by  this  conveyance  the  taeus  in  gtto  was 
conveyed  to  the  second  presbyterian  church, 
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under  which  the  defendant  Watson  now  ho1d» 
as  tenant.  Subsequently  Van  Buren  Rjerscm 
conceiving  that  as  the  old  burying  ground  waa 
granted  by  the  proprietors  upon  the  conditioQ 
that  it  should  only  be  used  as  a  burying  ground, 
and  the  condition  having  been  broken  that  the 
land  had  reverted  to  the  proprietors,  bnuirht 
the  proprietarv  right  for  ten  acres  from 
Archer  Gifford  and  caused  a  survey  to  be 
made  in  1844  of  the  burying  ground  and  other 
public  lands  in  Newark.  The  tx>ard  of  pro- 
prietora  refused  to  pass  the  survey.  In  De* 
oember,  1844,  an  information  was  filed  in  chan- 
cery by  him  and  others  in  the  name  of  the  ai» 
torney-general,  setting  out  the  encroachment 
on  tbe  public  burying  ground  and  the  fact 
tbat  the  city  had  leased  it,  and  praying  ibai 
the  city  be  enjoined  from  making  that  use  of 
the  land  and  that  it  be  devoted  lo  public  use. 
Boon  after  the  Act  of  March  3,  1848.  wa» 
passed  which  purports  to  quiet  the  possession 
of  so  much  of  the  old  burying  ground  as  was> 
then  occupied,  and  directs  tbe  mayor  and 
council  of  Newark  to  protect  and  keep  in  re- 
pair the  burying  ground  and  its  enclosures, 
with  the  proviso  tbat  the  Act  shall  not  affect 
any  vested  right&  Thereupon  the  Ryeraoi» 
suit  appears  to  have  been  dropped.  On  Sep- 
tember 16, 1862,  Ryerson's  right  in  tbe  burying 
ground  was  sold  at  sheriff's  sale  and  bought  in 
bv  one  Halsey,  who  sultsequently  gave  a  deed 
of  extinguishment  to  the  city  of  Newark  and 
the  various  churches  and  other  persons  having 
claim  to  the  lands  included  in  Kyerson's  survey. 
The  deed  provides  that  the  grantee  shall  bold 
the  lands  independently  of  thie  Ryerson  title  in 
tbe  same  manner  as  if  the  claim  or  title  of 
Ryerson  did  not  exist.  In  1836  tbe  city  wa» 
authorized  to  devote  to  other  public  uses  the 
land  held  for  burial  purposes  and  in  1887  the 
common  council  passed  a  resolution  that  i he- 
bodies  should  be  removed  and  the  ground  ap- 
propriated for  a  country  market  This  action 
was  then  brought  to  obtain  possession  of  that 
portion  of  the  ground  in  possession  of  defend- 
ant Watson  as  tenant  of  the  church. 

Further  facts  appear  in  the  opinion. 

Messrs,  Joseph  Conlt,  Howard  'W^ 
HaToa*  and  Cortlandt  Parker,  for  plain- 
tiff in  error: 

The  title  to  the  locus  in  quo  vested  in  the 
city,  under  tbe  patent  of  December  10,  1696, 
by  the  operation  of  the  statute  of  uses. 

The  town  of  Newark  was  incorporated  at 
tbe  time  tbe  patent  of  December  10. 1696,  wa» 
given,  and  the  capacity  to  receive  a  grant  of 
land. 

Incorporation  may' be  proved  by  evidence  of 
the  existence  of  a  charter  that  has  been  lost;, 
by  the  presumption  arising  from  long  contin- 
ued use  of  corporate  powers;  or  from  the  leg- 
islature  recognizing  the  community  as  a  cor* 
porate  bodv. 

1  Dill.  Mun.  Corp.  chap.  4,  g  84;  Lon^ 
danderry  ▼.  Andov&r,  28  YL  416;  Rtibie  v.  Sedif^ 
wick,  85  Barb.  8i9;  Jameson  v.  Peopfe,  16  RL 
257,  68  Am.  Dec.  304;  People  v.  Farnham^  35 
111.  562;  New  Boston  v.  Dubarton,  15  N.  H. 
201;  StockMdge  v.  West  BtoekbHdge,  12  Masa. 
899;  BoK  v.  AllensUnen,  84  N.  H.  851,  69  Am. 
Dec.  489. 

If  the  town  was  so  incorporated,  it  wn^ 
capable  of  receiving  that  grant 
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DilL  Mud.  Corp.  f^  5(12. 

A  grant  from  the  crown  to  a  body  of  men 
incorporates  tbem  to  the  extent  necessary  for 
the  enjoyment  of  the  grant. 

71ioma$  ▼.  Dakin,  22  Wend.  04;  2  Kent, 
Oom.  276. 

A  patent  from  a  colonial  governor  has  the 
«anie  effect. 

McKim  ▼.  Odam,  8  Bland,  Ch.  416:  Society 
for  Propagation  of  Gospel  y.  Pawiet,  20  U.  8. 
4  Pet.  480,  7  L.  ed.  927;  Denton  v.  Jaekeon,  2 
.Johns.  Cb.  820,  1  L.  ed.  8tf4;  Ni^Hh  Hempstead 
▼.  Hempstead,  2  Wend.  109. 

Even  if  Newark  was  not  incorporated  at  the 
'date  of  the  patent,  the  fee  under  the  patent 
would  remain  in  abeyance  and  vest  in  the 
town  at  the  time  of  its  incorporation  in  1718. 

Reformed  Prot.Dutch  Church  in  Schenectady 
-V-  Veeder,  4  Wend.  494;  Ould  v.  Washington 
Bospital  for  Foundlings,  96  U.  8.  803,  24  L. 
•ed.  450;  Shapleigh  Town  Proprs.  v.  PilOmry,  1 
Me.  271;  Vincennes  University  v.  Indiana,  55 
U.  S.  14  How.  268,  14  L.  ed.  416;  P^uM  v. 
(nark,  18  X:.  8.  9  Craneh,  292,  8  L.  ed.  785; 
Cincinnati  v.  White,  81  U.  8.  6  PeU  481,  8  L. 
^.452. 

It  was  contended  at  the  trial  that  th#  statute 
of  uses  did  not  appl^  to  a  conveyance  of  this 
Idod,  that  the  mun  cipality  would  be  a  trustee 
for  the  public,  and  that  the  effect  of  vesting 
the  use  in  it  would  be  only  to  transfer^the  fee 
from  one  trustee  to  another. 

The  answer  to  that  conteotion  is,  that  the 
ilrst  crantees  are  not  declared  by  the  deed  to 
t)e  trustees  for  tbe  public. 

The  municipality  is  not  a  trustee  for  the  in- 
liabiinnis.  It  is  tbe  representative  of  the  in- 
habitants,  the  legal  entity,  of  which  tbe  in- 
habitants are  the  component  part.  In  the  eye 
of  the  law  it  is  the  inhabitants. 

Eeformed  Prot, Dutch,  Church  in  Schenectady 
-w.Vecder,  supta;  First  Parish  in  MetH'ard  v. 
Medford,  21  Pick.  199;  Price  v.  Plaitifield,  40 
N.  J.  L.  608;  Denton  v.  Jackson,  2  Johns.  Ob. 
$20,  1  L.  ed.  394. 

Whenever  it  is  possible,  a  conveyance  will 
always  t)e  deemed  to  take  effect  at  common 
Jaw  and  not  under  the  statute. 

2  Pre.<*ton,  Ck)nveyancing,  p.  488. 

If  the  English  statute  of  uses  was  not  in 
force  in  tbe  colony,  at  the  time  of  tbis  patent, 
or  present  statute  of  uses,  which  was  enacted 
in  1714,  would  vest  the  estate  in  the  cestui  que 
tise^  as  it  applies  to  uses  theretofore  created 
«nd  then  ezisUnff. 

If  tbe  legal  liue  to  the  locus  in  quo  did  not 
vest  in  the  town  under  tbe  statute  of  uses,  a 
surrender  of  the  legal  title  by  the  trustees  to 
the  town  will  be  presumed  to  have  been  made 
in  1718  at  tbe  time  of  its  incorporation  under 
the  charter  from  Queen  Anne. 

Lade  v.  Holford,  Bull.  N.  P.  110;  Doe  v. 
StapU,  2  T.  R.  684;  England  v.  Slade,  4  T.  R. 
•682;  Doe  v.  Sybourn,  7  T,  R  2;  Hillary  v. 
Waller,  12  Ves.  Jr.  289;  Doe  v.  Wrights,  2 
Bam.  &  Aid.  710;  Emery  v.  Orocork,  6  Madd. 
41;  Oarrard  v.  Tuck,  8  C.  B.  2S1;  Doe  v 
Langdon,  12  Q  B.  710;  8ugden,  Vendors  & 
Purchasers.  9lh  ed.  p.  470;  Den  v.Bordine,  20 
N.  J.  L.  894;  Hill.  Trustees,  1st  Am.  ed.  p. 
1856;  Brown  v.  Combs,  29  N.  J.  L.  86;  Somer- 
iriUe  Comrs.  v.  Johnson,  86  N.  J.  Eq.  211; 
French  v.  Edwards,  88  U.  8.  21  Wall.  147, 22 
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L.  ed.  584;  Lincoln  v.  French,  105  U.  8.  614, 
26  L.  ed.  1189;  CincinnaU  v.  White,  81  U.  8.  6 
Pet.  481,  8  L.  ed.  452;  Jackson  v.  Moore,  18 
Johns.  518, 7  Am.  Dec.  898;  Moore  y,  Jackson, 
4  Wend.  58;  Reformed  Prot  Dutch  Churdi  in 
Garden  Street  v.  Mott,  7  Paige,  77,  4  L.  ed. 
67,  82  Am.  Dec.  618;  Matthews  v.  Ward,  10 
Qill  &  J.  443;  Demeyer  v.  Legg,  18  Barb.  14; 
Aikin  v.  Smith,  1  Sneed,  804;  Wagf;ener  v. 
Waggener,  8  T.  B.  Mon.  542;  Schauber  v. 
Jackson,  2  Wend.  14;  Rieard  v.  Williams,  20 
D.  8.  7  Wheat.  59,  5  L.  ed.  898;  JeJfYeys  v. 
Machu,  29  Beav.  344. 

Even  if  tbe  lei^al  title  is  not  in  the  city,  it 
has  such  a  beneficial  use  in.  and  right  to  pos- 
session of,  the  locus  in  quo  that  ejt^ctment  will 
lie. 

Dummer  v.  Den,  20  N.  J.  L.  86.  40  Am. 
Dec.  218;  Jersey  City  v.  Morris  Canal  d  Bkg, 
Go.  12  N.  J.  Eq.  547;  Hoboken  M.  B.  Church 
Trustees  v.  Hoboken.  88  N.  J.  U  18,  97  Am. 
Dec.  696;  Hoboken  Land  4b  Imp,  Go.  v.  Hobo- 
ken,  86  N.  J.  L.  540;  Price  v,  Plainfielff,  40 
N.  J.  L.  608;  Barclay  v.  Hoiodl,  31  U.  8.  6 
Pet.  498,  8  L.  ed.  477;  Nin-th  Hempstead  v. 
Hempstead,  2  Wend.  109. 

The  deed  from  David  Young  to  the  trustees 
of  the  First  Presbyterian  Church,  made  March 
18,  1760,  did  not  attempt  to  convey  the  locus 
in  quo. 

Tbe  Act  of  1804  did  not  affect  the  legal 
dtle  to  tbe  premises  in  question. 

This  proviso  does  not  have  the  effect  of 
vestinir  the  title  of  the  Innd  excepted  by  it. 

Wayman  v.  Southard,  23  U.  S.  10  Wheat.  1, 
6  L.  ed.  253:  Minis  v.  United  States,  40  U.  8. 
15  Pet.  428,  10  L.  ed.  791;  Portland  San, 
Inst.  V.  Makin,  28  Me.  860;  Detroit  v.  Detroit 
A  E.  PI,  Road  Go.  12  Mich.  883;  Pearce  v. 
Bank  of  Mobile,  88  Ala.  693. 

The  Acts  of  1825  and  1848  do  not  attempt  to 
vest  the  title  to  tbis  land  in  tbe  church  not  to 
extinguish  the  city's  riirht  of  possesMion. 

If  the  first  church  did  not  have  tbe  title  to 
the  land  under  the  act,  no  title  would  pass  by 
their  conveyance,  notwithstanding  the  recital 
in  the  preamble  that  the  title  to  the  parsonage 
and  part  of  the  burying  place  is  vested  in  the 
first  church.  The  preamble  does  not  attempt 
to  vest  the  title.  It  is  not  part  of  the  enacting 
clause  and  has  no  enacting  force. 

Sedgwick,  Stat.  &  Const.  L.  p.  48:  Dwarris, 
Stat.  p.  656;  Crespigny  v.  WitUnoom,  4  T.  R 
790;  Emanuel  v.  Constable,  8  Russ.  436;  Rex 
V.  DeBerenger,  8  Maule  &  8.  6'<;  Elmondorf 
V.  Carmichael,  4  Lilt.  (Ky.)  478,  14  Am.  Dec. 
86;  Parmelee  v.  TJiompsm^  7  Uill,  77;  Polini 
V.  Gray,  L.  R  12  Ch.  Div.  411. 

Even  if  tbe  legal  title  is  not  in  the  plaintiff 
the  beneficial  use  in.  and  right  to  the  posses- 
sion of,  tbe  premises  is  a  property  right,  and 
could  not  be  taken  away  or  extinguisbed  by 
tbe  legislature  without  the  consent  of  the 
municipality.  Such  action  of  tbe  legislature 
would  be  invalid,  as  (a)  taking  private  prop- 
erty without  compensation,  and  for  private 
purposes;  {b)  impmring  tbe  obHgation<«  of  the 
contract  contained  in  the  patent  of  December 
10,  1696. 

People  V.  O^Brien,  2  L.  R  A.  255,  111  N. 
Y.  1;  State  v.  S<mth  Grange,  55  N.  J.  L  254; 
Terrett  v.  TayloT,  13  U.  8.  9  Cram^h,  43,  3  L. 
ed.  650;  Pau^  v.  Clark,  18  U.  8.  9  Cranoii, 
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203,  8  L.  ed.  785;  Dartmouth  College  Tnuieei 
▼.  Woodward,  17  U.  B.  4  Wheat.  518,  4  L.  ed. 
629;  New  Orleans  v.  United  States,  85  U.  8. 10 
Pet  663.  9  L.  ed.  678;  Maryland  v.  Baltimore 
A  0.  R.  Co.  44  U.  8.  8  How.  534, 11  L.  ed. 
714;  East  Hartford  v.  Hartford  Bridge  Co,  61 
U.  8.  10  How.  511,  18  L.  ed.  518;  Tippecanoe 
County  Comrs,  ▼.  Lucas,  98  U.  8.  108,  38  L. 
ed.  833;  Newton  ▼.  Mahoning  County  Comrs. 
100  U.  8.  548,  35  L.  ed.  710;  New  Orleans,  M. 
dt  T.  R.  Co.  V.  El/erman,  105  U.  8. 166,  36  L. 
ed.  1015;  Essex  Public  Road  Brard  y.  BkinkU, 
140  U.  8.  884,  85  L.  ed.  446;  EUerman  ▼.  Mc- 
Mains,  80  La.  Ann.  190,  81  Am.  Rep.  318; 
New  Orleans  v.  New  Orleans,  M.  dk  C.  R.  Co. 
37  La.  Ann.  414;  Orogan  v.  San  Francisco,  18 
Cal.  590;  Hart  v.  Burnett,  15  Cal.  580;  Payne 
▼.  Treadwell,  16  Cal.  333;  Bailey  v.  New  York, 
8  Hill,  581,  88  Am.  Dec.  669;  Benson  v.  New 
York,  10  Barb.  228;  People  v.  VanderI4lt,  36 
N.  Y.  387;  People  ▼.  Kerr,  37  N.  Y.  188;  Dar- 
lington y.  New  York,  81  N.  Y.  164.  88  Am. 
Dec.  348;  New  York  v.  Second  Ave.  R.  Co.  32 
N.  Y.  361;Fe»  V.  New  York,  64  How.  Pr.  10; 
FwpU  y.  Detroit,  38  Micb.  238,  15  Am.  Rep. 
203;  Detroit  v.  De^oit  &  H.  PI.  Road  Co.  48 
Mich.  140;  New  Gloucester  JSdiool  Fund  Trvs- 
tees  y.  Bradbury,  11  Me.  118,  26  Am.  Dea  515; 
Western  Sat.  Fund  Soe.  of  Philadelphia  y, 
Philadelphia,  81  Pa.  175.  72  Am.  Dec.  780; 
Hampshire  (Jounty  y.  Franklin  County,  16 
Mass.  76;  Town  of  Milwaukee  y.  City  of  Mil- 
waukee. 13  Wis.  98;  State  y,  Haben,  33  Wis. 
660;  Richland  County  v.  Lawrence  County,  13 
111.  1;  Armstrong  y.  Dearborn  County  Comrs. 
4  Blackf.  208;  istaie  y.  St.  Louis  County  Ct. 
34  Mo.  546;  Louisville  y.  Louisville  University 
Trustees,  15  B.  Men.  643;  Poultney  y.  Wells,  1 
Aik.  180;  Montpelier  y.  East  Montpelier,  37 
Vt.  704.  39  Vt.  12,  67  Am.  Dec  748;  Atkins 
y.  Randolph,  81  Vt.  226;  Daniel  y.  Memphis, 
11  Humpn.  582;  Aberdeen  y.  Saunderson,  8 
Smedes  6s  M.  663;  Aberdeen  Female  Academy 
Trustees  y.  Aberdeen,  21  Miss.  645. 

Neither  the  statute  of  limitatioos  nor  adyerse 
possession  can  be  a  defense  to  this  action. 

Cross  y.  Morristoum,  18  N.  J.  Eq.  805;  Tain- 
ter  y.  Morristoum,  19  N.  J.  Eq.  46;  State  y. 
Trenton,  86  N.  J.  L.  198;  Price  y.  Plainfleld, 
40  N.  J.  L.  608;  Jfert^y  CT/y  y.  American  Dock 
A  Imp.  Co.  54  N.  J.  L.  215;  Laing  y.  {7niY^ 
NJ.  R.A  Canal  Co.  54  N.  J.  L.  576;  Hunter 
y.  Sandy  Hill,  6  Hill,  407;  Langley  y.  6a^^'- 
jDo^M.  2  Ohio  8t.  108;  Com.  y.  Fisk,  8  Met.  288; 
State  y.  il^Atnwn.  24  Vt.  448;  Watertown  y. 
Onren,  4  Paige,  510, 8  L.  ed.  536,  27  Am.  Dec. 
80;  State  y.  VaUin,  48  Vt.  530,  23  Am.  Dec. 
280:  Com.  y.  Alburger,  1  Whart.  469;  Com.  y. 
Rush,  14  Pa.  186;  Rung  y.  S/toneberger,  3 
Watts,  28,  36  Am.  Dec.  95;  Com.  y.  G<w«i,  7 
Mmrs.  878. 

The  municipality  Is  not  estopped  by  any 
acts  or  admissions  of  its  off  cers. 

Mills  y.  Los  Angeles,  90  OaL  533;  Rossire  y. 
Boston,  4  Allen,  57;  J^.  Louis  y.  Gorman,  39 
Mo.  598,  77  Am. Dec.  586;  BuenaVista  County 
y.  Iowa  FaUs  db  8.  C.  R.  Co,  46  Iowa,  226; 
Hays  y.  McCormiek,  83  Iowa,  89;  Ellsworth  v. 
Grand  Rapids.  37  Mich.  250:  Seeger  y.  Mueller 
188  111.  86;  Simplot  y.  Dubuque,  49  Iowa,  680. 

Mr.  Frederic  W.  Steveiuiy  for  defend- 
ant in  error: 

The  defendant's  legal  title  is  aa  follows: 
94I1.R.A. 


The  raopFietore,  by  their  patent  of  December 
10,  1696,  granted  the  "buiying  place^  and  cer- 
tain other  lands  to  four  trasieea  and  tbcir 
heirs,  to  the  use  of  the  old  settlers  of  the  town 
of  Newark,  their  heirs  and  assigns  forever. 
Dayid  Young,  eldeat  son  and  b3r-at-law  of 
Robert  Young,  the  surytyor  of  those  inistees, 
on  March  80,  1760,  granted  the  burying  place 
and  the  parsonage  land  to  the  trustees  of  the 
First  Presbyterian  Church  in  Newark,  to  hold 
on  the  same  trust  that  he  held.  In  1804,  the 
legislature  enacted  that  the  estate  yested  in  the 
original  trustees  by  the  patent  of  December 
10,  1696,  should  thereafter  be  yested  in  .the 
inhabitants  of  the  township  of  Newark,  with 
a  proyiso  to  the  effect  that  nothing  therein  00a- 
tamed  should  extend  to  the  parsonage  land^ 
or  "to  such  parts  of  the  buryinff  ground  .  .  . 
as  haye  either  been  leased  or  sold  by  the  trus- 
tees of  the  First  Presbyterian  Church  iu  New- 
ark" preyious  to  January  1,  1804. 

Up  to  1826  the  land  so  leased  continued 
subject  to  the  use  impressed  upon  it  bv  the 
patent  of  1696;  but  in  that  year  the  legislature 
authorized  its  conyeyance  to  the  defendant  and 
to  three  other  churches  for  a  different  use. 
yiz.:  * 'solely  and  foreyer  for  the  support  of 
the  gospel  in  the  said  congregations  ....  and 
for  no  other  use  or  purpose.  A  cnnyeyance- 
to  this  use  was  actually  made  to  defendant  in 
1827.  In  1848  the  legislature  again  interposed 
and  declared  that  the  occupation  of  such  part» 
of  the  ground  as  were  then  occupied  for  pur- 
poses other  than  as  a  burying  ground  should 
remain  undisturbed. 

The  use  at  the  time  it  was  created  in  109S- 
was  treated  as  a  religious  use,  and  was  so  re- 
garded by  the  successors  to  the  parties  for 
more  than  one  hundred  years  thereafter.  If 
this  be  so,  then  there  is  not  the  slightest  foun- 
dation for  the  assumption  by  the  city  that  it 
ezclusiyely,  and  not  the  church,  was  the 
proper  conseryator  of  it 

The  goyeinor  and  council,  the  agent  and 
representatiyes  of  the  proprietors,  were  not  au- 
thorized by  those  grants  and  coDcessfons  to- 
give  land  for  a ''burying  place,"  if  such  g^ 
iffered  in  anything  but  name  from  a  gift  of 
land  for  a  church,  with  its  then  inyariabie  con- 
comitad  or  appurtenance,  a  churchyard. 
When  the  grant  was  made  the  church  and 
churchyard  were  there,  and  the  grant  was  in- 
tended not  to  alter,  but  to  cooflrm,  the  exists 
ing  order  of  things  and  establish  it  upon  legal 
foundations. 

Gilberts.  Buzzard,  SPhillm.  848; 2  Co.  Inat. 
487;  Bum,  Eccl.  Law,  title  Burial,  25a 

"At  the  original  endownment  of  pariab 
churches,  the  freehold  of  the  church,the  church- 
yard, the  parsonage  house,  the  glebe,  aud  the 
tithes  of  the  parish  were  vested  m  the  parson/*' 

1  Bl.  Com.  470. 

How  completely  the  idea  that  the  church- 
yard was  as  sacred  as  the  church,  had  taken 
bold  of  the  minds  of  men  appears  from  its  use 
as  a  sanctuary  by  those  who  fled  thither  from 
the  pursuit  of  justice. 

Burn,  Eccl.  Law,  title  Church,  ed.  1843» 
894. 

In  Pew  y.  OresweU,  2  Strange,  1018,  it  is  said^ 
"for  though  interruptine  the  use  of  a  church- 
yard, as  a  churohvard,  18  properly  cognizable 
in  the  ecclesiastical  court,  yet  the  boundt  of  it.. 
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'Which  is  matter  of  freehold,  ought  not  to  be  de- 
termined there. 

The  old  statutes  speak  the  same  language. 

Stat.  18  Edw.L,  chap.  6;  Stat  60  Edw.  m.; 
BUts.  5  &  6  Edw.  VL;  Bum.  Justice,  tide 
Church  and  Ohurch-yc^  1,  p.  864. 

Such  was  the  law  of  England,  at  the  time  of 
the  settlement  of  Newark.  The  parish  church- 
yard was  the  only  Christian  burial  place. 

The  question  of  whether  land  is  affected  by 
a  pious  use  does  not  depend  upon  the  peculiar 
views  of  the  particular  congregation,  but.rather 
upon  the  nature  of  the  use. 

And  if  by  the  common  and  the  statute  law 
of  Eoglaod,  as  it  existed  when  the  province  of 
27ew  Jersey  was  settled,  the  churchyard — in 
-which  stood  the  parish  church— was  deemed  to 
bave  been  devoted  to  a  pious  use,  then  the 
burial  place,  in  the  midst  of  which  stood  "the 
meeltng  house,"  must  also  be  deemed  to  have 
been  devoted  to  a  similar  use. 

The  grantees  named  in  the  patent  of  1896 
were  a  colorless  body;  they  held  some  of  the 
lands  granted  to  pious  uses,  and  some  to  muni- 
cipal use&  Whether  the  use  in  the  case  of  soy 
Kiven  piece  of  land  was  parochial  or  municipal 
must  therefore  have  been  determined  with  ref- 
erence to  its  inherent  character. 

Tyler,  Am.  Eccl.  Law,  §  969;  Ba  Brick, 
JPreiby.  vhurch,  8  Edw.  Ch.  169,  6  L.  ed.  618; 
Jiichards  v.  Norihwe»t  Prat.  Dutch  Church,  82 
Barb.  42. 

The  trustees  were  interposed  for  the  purpose 
of  supporting  the  charitable  use,  which  would 
otherwise  have  failed  altogether,  for  want  of  a 
definite  and  competent  person  to  take. 

The  land  was,  by  the  terms  of  the  patent, 
"to  be  holder  in  free  and  common  socage  of 
OS  the  proprietors,  our  heirs  and  assigns  for- 
ever, as  of  the  seignorie  of  East  Green  witch, 
yielding  and  paying  therefor  unto  us  the  pro- 
prietors .  .  .  sixpence  sterling  monie  of 
England,  on  every  five  and  twentieth  day  of 
Harch,  forever  hereafter,  in  lieu  and  stead  of 
all  other  services."  Here  was  an  active  duty 
to  be  performed  by  tenants  in  socage,  selected 
by  the  lords  proprietors  to  do  them  service. 
This  of  itself  would  constitute  the  trust  an  ac- 
tive one,  and  would  prevent  the  statute  from 
operating,  even  if  there  were  no  other  reason 
why  it  should  not. 

Paulmier  v.  Howland,  49  N.  J.  Eq.  867; 
Me^ick  V.  IHdcock,  44  N.  J.  Eq.  543. 

It  must  have  been  at  least  a  matter  of  doubt, 
whether  a  corporation,  had  there  been  one 
constituted,  could  have  held,  under  the  mort- 
main acts,  except  by  special  license,  from  the 
crown. 

1  Greenleafs  Cruise,  Digest,  Real  Prop.  58. 

If  the  use  was,  in  1696,  deemed  to  be  a  re- 
ligious use,  and  was  so  considered  up  to  the 
year  1825,  the  church,  having  the  legal  title, 
was  itself  chargeable  with  the  conservation  of 
the  public  interests.  The  city  has  no  superior 
right  as  against  it  If  the  diurch  commits  a 
breach  of  trust,  it  can  only  be  called  to  account 
for  it  in  a  court  of  equity. 

Chamberdmrg  v.  Manko,  89  N.  J.  L.  496. 

The  legislature  has  an  undoubted  right  to 
substitute  for  a  charitable  use  that  has  become 
incapable  of  execution,  another  charitable  use. 

Late  Corporation  of  Church  of  Jt9u%  OJiriBt 
tfLatUr-Day  Saints  v.  United  State$»  186  U. 
94L.aA. 


S.  61,  84  L.  ed.  498;  NeuMrk  v.  Stockton,  44 
N.  J.Eq.180. 

Mesgrs,  J.  B,  lEmerjr,  and  Thomas  N» 
McCarter  also  for  defendants  in  error. 

Van  Syekelf  /.,  delivered  the  opinion  of 
the  court : 

The  writ  of  error  in  this  case  brings  up  for 
review  the  judgment  of  the  supreme  court  in 
an  action  of  ejectment  brought  by  the  mayor 
and  common  council  of  the  city  of  Newark 
against  George  Watson,  as  tenant,  and  the 
trustees  of  the  Second  Presbyterian  Church 
of  Newark,  as  landlords,  to  recover  the  pos- 
session of  a  small  parcel  of  land  in  the  city 
of  Newark,  which  is  part  of  a  lot  situate  at 
the  south- easterly  comer  of  Broad  and  Market 
streets,  in  said  city,  and  was  originally  des- 
ignated as  the  **  Ola  Burying  Ground. "  This, 
with  other  lands,  was  conveyed  by  the  propri- 
etors of  the  province  of  East  New  Jersey,  by 
deed  dated  December  10,  1696,  to  John  Curtis, 
John  Treat,  Theophilus  Pierson,  and  Robert 
Young  to  have  and  to  hold  to  them,  their 
heirs  and  assigns  forever,  to  the  only  proper 
use,  benefit,  and  behoof  of  the  ^old  settlers 
of  the  town  of  Newark,  for  a  burying  ground, 
and  to  be  appropriated  for  no  other  use  or 
purpose  whatsoever."  On  the  7th  of  June, 
1758,  George  the  Second  granted  a  charter  to 
the  First  Pesbyterian  Church,  by  which  the 
society  was  incorporated  under  the  name  of 
the  **  Trustees  of  the  First  Presbyterian  Church 
in  Newark,"  with  power  to  hold  and  convey 
lands.  The  town  records  of  the  town  of 
Newark,  under  date  of  March  13, 1760,  shows 
the  following  resolution :  **  Whereas,  David 
Younff,  of  Hanover,  Morris  county,  is 
thought  by  some  to  be  heir>at-law  of  our 

Parsonage  patents,  as  he  is  the  heir  of  Robert 
'oung,  the  oldest  patentee,  it  is  thought  by 
some  proper  that  this  vote  be  put  whether  the 
trustees  of  the  First  Presbyterian  Church  at 
Newark  shall  apply  to  said  David  Young  for 
a  deed  of  conveyance  to  them  in  trust,  that 
the  said  trustees  may  be  the  better  enabled 
to  be  guardians  for  the  same  for  said  church.  "^ 
This  vote  was  accordingly  put,  and  the  res- 
olution  unanimously  passed.  Prior  to  this 
time,  a  meeting  house  had  been  erected  upon 
a  part  of  the  lands  conveyed  by  the  pro- 
prietors' deed,  and  Robert  Young,  who  had 
survived  the  other  trustees  named  in  said 
deed,  was  also  deceased,  leaving  the  said 
David  Young  his  oldest  son  and  heir-at-law, 
surviving  him.  In  pursuance  of  said  resolu- 
tion, David  Young,  on  the  18th  of  March, 
1760,  executed  a  d^  for  a  certain  portion  of 
said  lands  to  the  trustees  of  the  First  Presby- 
terian Church  of  Newark.  The  trustees  of 
the  First  Presbyterian  Church  of  Newark,  by 
deed  dated  March  24,  1827,  conveyed  the  same 

g remises  to  the  defendant  the  trustees  of  the 
econd  Presbyterian  Church  of  Newark.  The 
plaintiffs  deny  that  these  deeds  embrace  the 
loetu  in  quo.  In  my  judgment,  this  contention 
is  not  well  founded.  The  deed  of  March  18, 
1760,  describes  lot  7  as  **that  small  tract,  al- 
lotted for  the  burying  place,  taking  in  the 
pond  and  meeting  house. "  From  this  state- 
ment it  appears  that  the  meeting  house  was 
erected  on  the  buryine  place,  and  that  it  wa» 
intended  that  the  said  conveyance  should  in- 
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dude  the  loetu  in  qu/>.  It  is  also  clear  tbat 
such  was  the  understanding  of  the  framer  of 
the  Act  of  1825.  This,  however,  in  not 
material  in  the  view  which  will  be  taken  of 
this  case.  There  is  no  doubt  that  the  grantees 
in  these  deeds,  as  well  as  the  inhabitants  of 
the  town,  assumed  that  the  title  to  the  locus 
in  quo  passed  bv  the  deeds,  as  it  is  incon 
testably  shown  that  from  April  22,  1784,  the 
premises  in  question  have  been  occupied  by 
tenants  under  leases  from  the  First  Church  up 
to  March  24,  1827,  and  since  that  date  by  ten 
ants  under  leases  from  the  Second  Church. 
On  the  15th  of  February,  1804,  the  legis 
lature  passed  an  act  entitled  ^  An  act  to  vest 
in  the  inhabitants  of  the  township  of  Newark, 
in  the  county  of  Essex,  a  certain  estate  now 
in  the  hands  of  trustees. "  The  first  section 
of  this  act  provided  that  the  trust  estate  vested 
in  the  trustees  named  in  the  proprietors'  deed 
of  the  10th  of  December,  1696,  should  hence- 
forth cease,  and  be  void.  The  second  section 
f provided  that  the  estate  vested  by  said  deed 
n  the  said  trustees  should  be  vested  in  the 
inliabitants  of  the  township  of  Newark,  as 
incorporated  by  law,  and  their  successors, 
forever ;  and  that  they  should  be  vested  with 
tlie  legal  title  as  fully  and  absolutely  as 
though  they  had  been  originally  named  in 
said  deed  in  the  place  of  said  trustees ;"  pro- 
vided also  that  nothing  herein  contained  sliall 
in  any  way  extend  to  or  affect  the  parsonage 
lands  contained  and  particularly  described 
an(i  expressed  in  said  grant;  and  also  such 
parts  of  the  burying  ground  mentioned  and 
de8cril)cd  in  said  grant  as  have  either  been 
leased  or  sold  by  the  trustees  of  the  First 
Presbyterian  Church  in  Newark  previous  to 
tlie  first  day  of  .January  last;  and  also  the 
ffronnd  on  which  the  market  in  said  town  of 
rfewark  now  standeth."  The  lot  of  which 
the  locus  in  qvo  is  part  was  leased  by  the 
trustees  of  the  First  Presbyterian  Church  to 
David  Baldwin,  April  22,  1784.  By  an  act 
of  the  legislature  passed  November  4,  1825, 
the  trustees  of  the  first  Presbyterian  Church 
were  authorized  to  convey  said  lands  in  fee 
to  tlie  trustees  of  the  Second  Presbyterian 
Church,  and  under  and  by  virtue  of  that  act 
the  deed  of  March  24,  1827,  was  made  to  the 
latter  church.  At  a  town  meeting  held  April 
18,  1829.  it  was  resolved  that  no  more  inter- 
ments should  be  made  in  the  old  burying 
ground.  On  the  8d  of  March,  1848,  the  legis- 
lature passed  an  act  which  is  of  controlling 
importance  in  this  case,  the  title  of  which  is 
**An  act  requiring;  the  mayor  and  common 
council  of  the  city  of  Newark  to  protect  and 
keep  in  repair  the  old  burying  ground  in  said 
city,  and  quieting  the  possession  of  such 
parts  of  said  burying  ground  as  are  alreacly 
occupied.  ^  The  preamble  recites  as  fol  lows : 
**  Whereas  the  old  burying  ground  of  the  city 
of  Newark  hath  for  years  ceased  to  be  used 
as  a  place  for  burying  the  dead  ;  and  whereas 
it  has  so  occurred  bjr  lapse  of  time,  that  a 
portion  of  the  land  originally  allotted  for  the 
purpose  of  a  burying  ground,  lying  adjacent 
to  the  premises  now  designated  by  enclosures 
as  the  old  burying  ground,  has  been  appro- 
priat^Hl  for  other  purposes,  and  has  been  im- 
pmved  for  the  most  part  by  erecting  thereon 
expensive  buildings;  and  whereas  it  hath 
U  L.  R.  A. 


been  insisted  that  the  portion  of  said  groand 
appropriated  and  occupied  otherwise  than  for 
a  buryinff  erround  should  be  restored  to  the 
use  for  which  it  was  originally  set  apart,  and 
according  to  the  trust  to  which  it  is  alleged 
the  same  is  subject,  which  would  be  attended 
with  great  inconvenience,  and  subject  in- 
nocent purchasers  to  great  pecuniary  hiss,  and 
be  of  no  public  utility,  inasmuch  as  Uie  loca- 
tion of  said  ground  renders  it  improper  and 
inexpedient  to  make  any  further  interment 
therein ;  and  whereas  it  is  desirable  tbat  the 
said  burying  ground,  enclosed  as  aforesaid, 
should  be  protected,  and  that  the  occupancy 
of  the  portion  occupied  otherwise  than  for  a 
burying  ground  should  be  quieted  :  There- 
fore, be  it  enacted  by  the  senate  and  general 
assembly  of  New  Jersey,  that  it  shall  be  the 
duty  of  the  mayor  and  common  council  of  the 
city  of  Newark  to  protect  and  preserve  the 
burying  ground,  as  now  enclosed  as  afore- 
said, and  the  enclosures  thereof ;  and  tbat  the 
occupation  of  such  parts  of  said  ground, 
originally  allotted  as  aforesaid,  as  are  now 
occupied  for  purposes  other  than  as  a  burying 
ground  as  aforesaid,  shall  remain  undis- 
turbed, and  that  the  mayor  and  common  coun- 
cil of  the  city  of  Newark  shall  apply  such 
proceeds  and  profits  thereof  as  they  may  re- 
ceive to  the  protecting  and  keeping  in  repair 
the  burying  ground  aforesaid,  and  tlie  en- 
closures thereof :  provided  nevertheless,  that 
nothing  in  this  act  contained  shall  id  any 
manner  affect  the  vested  rights,  if  any.  of  any 
person  or  persons  in  the  said  lauds.  Inde- 
pendent of  the  said  alleged  trusts :  and  pro- 
vided, that  this  act  shall  not  confer  any  ad- 
ditional rights  to  any  person  or  persons,  ss 
to  the  lands  south  of  the  town  lot  bordering 
on  the  said  burying  ground  and  which  huve 
within  the  last  ten  years  been  enclosed. "  Thus 
it  appears  that  by  the  resolution  of  the  town 
meeting  in  July,  1829,  the  eestuis  que  tnutUni 
refused  to  use  the  locus  in  quo  for  the  only  use 
to  which  it  was  held  for  them  under  the  pro- 
prietors* deed,  and  the  Act  of  the  Leflrislature 
of  1848  provided  that  it  should  no  longer  be 
used  for  such  purposes.  The  lastmentioni'd 
act,  after  reciting  that  portions  of  the  bury- 
ing ground  had  been  appropriated  to  oUit*r 
purposes,  and  improved  for  the  most  part  by 
building  thereon,  and  that  it  would  be  Im- 
proper to  make  further  interments  therein, 
expressly  enacts  that  such  parts  of  snid 
ground  as  are  so  occupied  for  other  purposes 
shal  I  remain  undisturbed.  The  effect  oi  this 
recital  and  provision  was  to  constrain  the  city 
to  abandon  tlie  only  use  for  which  it  held 
this  land.  The  Act  of  1804  declares  that  the 
trust  estate  vested  in  the  trustees  by  the  deed 
of  1696  shall  cease,  and  that  the  legal  estate, 
as  well  as  the- beneficial  use,  shall  be  vested 
in  the  inhabitants  of  the  township  of  Bssex. 
This  act  does  not  purport  to  enlarge  the  uses, 
or  to  divert  these  lands  from  the  uses,  to 
which  they  were  devoted  by  the  deed  of  the 
proprietors ;  and  I  have  found  do  Hmiution 
upon  the  power  of  the  lawmaker  to  dispense 
with  the  necessity  of  a  trustee  in  dealing 
with  the  r i ghu  of  a  publ  ic  corporation.  The 
effect  of  the  proviso  was  to  circumscribe  the 
operation  of  the  Act  of  1804,  so  that  it  vested 
in  the  township  the  legal  title  to  saoh  lands 
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<nlj  M  were  not  within  the  proviso.  Under 
-the  rule  for  the  oonstruction  of  statutee,  the 
proviso  operated  neither  to  convey  lands 
within  its  terms,  nor  to  discharge  such  lands 
from  the  trusts  originally  imposed.  It  was 
.potent,  however,  to  withdraw  tlie  premises 
mentioned  in  it  from  the  effect  of  the  body 
•of  the  act,  thereby  excluding  such  lands  from 
the  legal  estate  granted  by  the  act,  and  leav> 
ing  the  legal  estate  in  them  where  it  pre- 
viously was,  and  subject  to  the  public  trusts 
which  had  been  declared  in  the  grant  But 
'the  Act  of  1825  has  a  far  wider  range.  It 
purports  to  authorize  and  validate  a  convey- 
ance in  fee  by  a  municipal  corporation  to  a 
religious  body  of  lands,  conveyed  in  trust  to 
be  used  bv  such  municipality  for  the  sole 

Surposc  01  a  burying  ground,  not  only  thereby 
ischarging  the  sole  public  use,  but  devoting 
the  lands,  in  contravention  of  the  owner's 
grant,  to  a  wholly  different  and  private 
•charitable  use.  Whether  any  stable  founda- 
tion can  be  found  in  the  law  for  such  legis- 
lation is  very  doubtful.  The  importance  of 
the  Acts  of  1825  and  1848  is  that  the  lands 
in  controversy  were  thereby  discharged  from 
the  trusts  thev  were  originally  subject  to. 
No  title  vested  in  the  municipality  under  the 
-original  patent  of  1696.  That  title  first  be- 
came vested  in  it  by  the  Act  of  1804.  Neu>- 
<Mrk  V.  Stockton,  44  N.  J.  Eq.  179.  That  act 
Jiavine  excluded  from  its  operation  the  lands 
now  in  question,  the  right  of  the  township 
as  to  them  was  a  right  of  possession  merely, 
as  incident  and  essential  to  the  duty  assumed 
for  the  protection  and  preservation  of  the  ded- 
icated premises,  for  the  purpose  of  enabling 
the  public  to  avail  itself  of  uie  declared  uses. 
The  questions,  therefore,  to  be  solved,  are 
whether  the  legislature  had  the  power,  with 
the  concurrence  of  the  beneficial  owners  of 
the  land,  to  abolish  and  prohibit  the  sole  use 
for  which  such  owners  held  it,  and,  if  so, 
what  consequences  flow  from  the  exercise  of 
that  power.  The  power  of  the  legislature  to 
restrain  or  prohibit  the  use  even  of  private 
property  in  a  way  detrimental  to  the  public 
health  or  safety  is  beyond  dispute.  The  case 
of  Mugler  v.  KariMs,  128  U.  8.  628,  81  L.  ed. 
205,  shows  how  comprehensive  and  broad  this 
power  i«.  In  that  case  the  federal  court  de- 
•clared  that  it  was  the  province  of  the  legis- 
lature primarily  to  determine  whether  the 
public  health  or  morals  required  the  exercise 
-of  this  power,  although  it  must  be  settled  ul- 
timately by  the  courts  whether,  in  any  given 
•case,  the  legislature  has  exceeded  its  pre- 
rogative. All  rights  are  held  subject  to  the 
power  of  the  state  over  the  public  health  and 
morals.  Boston  Beer  Co.  v.  Mastaehtuetti,  97 
U.  S.  25,  24  L.  ed.  989;  Butchers  Union  8. 
B.  d  L.  8.  L.  (h.  V.  Oreicent  City  L.  8. 
L,  d  8,  H.  Oo.  Ill  U.  S.  746,  28  L.  ed. 
-585 ;  New  Orleane  Oae-IAght  Oo,  v.  Louieiana 
Ught  dtH,P,dk  MJg.  Co.  115  U.  8.  650,  29 
L.  ed.  516.  It  being  competent  for  the  leg- 
ishiture  not  only  to  change  and  modify  po- 
litical districts,  but  also  to  dissolve  tliem  at 
pleasure,  its  power  to  control  and  extinguish 
the  uses  to  which  property  may  be  held  by 
such  political  districts  must  be  wider  than 
that  which  pertains  to  the  property  of  private 
persons.    Mr,  Justice  Depue,  in  delivering 
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the  opinion  of  this  court  in  Uoboken  Land  A 
Imp.  Co,  V.  Eoboken,  85  N.  J.  L.  549,  said 
that  the  leglalature  alone  has  the  power  to 
release  the  uedicated  lands  and  discharge  the 
public  servitude  when  once  it  has  attached. 
The  rights  of  ihe  legislature  to  forbid  a  mu- 
nicipal corporation  to  appropriate  its  lands 
within  corporate  limits  to' burial  purposes  is 
inoontrovertible.  Such  enactments  are  not 
unconstitutional,  either  as  impairing  the  ob- 
lisration  of  contracts,  or  taking  private  prop- 
erty for  public  use  without  compensaiion. 
They  are  unassailable  as  an  exercise  of  the 
police  power.  Coatee  v.  New  York,  7  Cow. 
585  i  Tiedeman,  Pol.  Powers,  122.  Whether 
there  is  any  limitation  upon  this  rule  as  ap- 
plicable to  private  cemetery  companies  may 
present  a  different  question.  Where  the  ab- 
solute fee  in  lands  is  acquired  by  a  municipal 
corporation,  although  with  an  expressed  in- 
tention of  using  it  for  a  special  purpose,  the 
property  acquired  may  be  applied  by  legisla- 
tive authority  to  a  wholly  different  public 
object ;  but,  where  the  grant  to  the  corpora- 
tion is  only  for  a  specified  use,  the  grantor 
retains  the  reversionary  estate.  Heard  v. 
Brooklyn,  60  N.  Y.  242.  This  is  a  familiar 
rule  as  applicable  to  lands  dedicated  for  pub- 
lic highways,  or  taken  under  the  power  of 
eminent  domain.  In-  Kent  County  8uprs,  v. 
Grand  Rapids,  61  Mich.  144,  lands  were  do- 
nated to  a  county  for  county  seat  purposes, 
and  the  county  seat  was  afterwards  removed 
elsewhere.  In  an  action  of  ejectment  to  re- 
cover possession  of  the  lands,  it  was  held  that 
the  county  had  no  interest  in  them.  In  Toun// 
V.  Ma/ioning  County  Comrs,,6l  Fed.  Rep.  585, 
the  lands  were  donated  bv  the  owner  of  the 
fee  to  a  municipal  body  for  a  burying 
ground,  and  that  body  afterwards  passed  an 
ordinance  prohibiting  the  further  use  of  it  for 
such  purposes.  The  ordinance  was  declared 
to  be  a  valid  exercise  of  the  police  power, 
and  also  to  operate  as  a  complete  abandonment 
of  the  dedicated  use,  by  which  the  lands  re- 
verted to  the  ori gi  nal  owner.  Th is  ru I e  w i  1 1 
not  apply  where  the  use  can  be  enforced  b>' 
an  application  to  equity  to  compel  a  specific 
execution  of  the  trust.  The  ease  before  us  is 
not  within  this  exception.  There  is  no  power 
in  a  court  of  equity  to  compel  an  appropria- 
tion of  the  loevs  in  quo  to  be  made  to  burial 
purposes  in  contravention  of  the  resolution  of  - 
April  18,  1829,  and  the  Act  of  1848,  before 
recited.  There  has  been  an  actual  and  com- 
plete abandonment  and  prohibition  of  the 
use,  and  an  inability  on  the  part  of  equity  t<> 
intervene,  for  more  than  fortv  years.  By  tho 
absolute  extinction  of  the  sole  use  for  which 
the  plaintiffs  held  this  land,  the  fee  reverteri 
to  the  ori ci nal  proprietors  of  East  New 
Jersey ;  ana,  the  title  being  thereby,  after 
1848,  in  the  proprietors,  and  not  in  the  plain- 
tiffs, the  statute  of  limitations  began  to  run 
in  favor  of  the  defendants  in  ejectment  in 
1848.  The  sole  use  for  which  the  trustees 
held  the  title  under  the  proprietor's  deed  has 
long  since  been  extinguished ;  and  there  has 
been  no  existing  public  right  in  the  locus  i7i 
qfio  since  the  passage  of  the  Act  of  1848, 
which  impedea  the  running  or  the  statute  of 
limitations  as  against  the  proprietors,  or  as 
against  the  trustees  and  their  heirs,  if  they 
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oontinned  to  hold  the  bare  legal  title,  dis- 
diar^ ed  of  the  public  use.  If  we  assume  that 
the  title  did  not  revert  to  the  proprietors,  but 
that  the  legal  title  remained  in  the  trustees, 
stri  pped  of  the  trust,  the  result  is  not  changed. 
The  object  of  the  proprietors*  conveyance  had 
wholly  failed.  The  trust  was  barren,  and  its 
execution  prohibited.  There  remained  in  the 
public  no  interest  in  the  land  to  which  the 
rule  nullum  Umpus  could  apply.  There  was 
no  public  right  to  be  saved,  and  nothing  to 
hinder  the  running  of  the  statute  of  limita- 
tions  against  the  holders  of  the  legal  title. 
My  conclusion  is  that  the  defendants  have 
acquired  title  by  adverse  possession  under  the 
seventeenth  section  of  the  Act  for  the  limita- 
tion of  actions,  which  provides  that  every  ac- 
tion for  lands  shall  be  brought  within  twenty 
years  after  the  right  or  title  accrued.  It  also 
appears  in  the  case  that  aside  from  the  opera- 


tion of  the  statute  of  limitatioiifl,  the  defeid- 
ants  have  acquired  the  proprieton'  title  u> 
the  loGus  in  quo.  On  the  9th  of  September, 
1857,  the  proprietors  granted  to  Vaii  Bum 
Ryerson  their  title  to  the  burying  place.  Thi» 
title  was  sold  in  September,  1862,  to  Joseph 
A.  Halsey,  by  the  sheriff  of  Essex  ooonty, 
under  a  Judgment  and  execution  agmink 
Ryerson.  Halsey,  on  the  Ist  day  of  ^ulj. 
1865,  conveyed  to  the  trustees  of  the  Second 
Presbyterian  Church  In  Newark,  the  defend- 
ant in  ejectment  This  renders  it  unneces&arr 
to  discuss  the  important  auestion  whether  ibe 
first  section  of  the  Act  of  June  5,  1787  (Rev. 
p.  5d8),  which  provides  tliat  sixty  years* 
possession,  actual  and  uninterrupted,  shall 
vest  a  complete  title  to  lands,  will  nm 
against  a  municipal  corporation. 
ITie  judgment  bdaw  MhoiUd  be  4^rmaL 


NEW  YORK  COURT  OP  APPEAL& 


Sanh  M.  MTGATT  et  al.,  AppU,, 

Qeorge  S.  CQE,  Beept. 
a«N.Y.78J 

1.  Ab  estate  to  wbieh  the  hiislMkiid*s 
eovenant  of  warraAt3r  caja  attaeh  is 
transferred  where  he  joins  with  his  wife  in  a 
deed  of  land,  of  which  neltber  has  a  valid  title  in 
fact,  altl  oiigh  she  baa  color  of  title,  of  which  he 
is  in  poesewion  wbile  bis  wife  occupies  the  prem- 
ises with  bim,  and  on  their  joint  conveyance  he 
delivered  the  poflnession  to  the  Rrantee  and  shared 
In  the  purchase  money,— especially  where  bis 
covenant  is  not  only  with  the  frrantee,  but  with 
ber  **heirB  and  assigns.*^ 

8.  Purchasers  at  a  foreclosure  sale  are 
in  privity  with  the  mortgrag^or's  grant- 
or so  as  to  be  able  to  mainttiin  an  action 
against  blm  for  breach  of  the  covenants  in  bJs 
deed. 

(April  10, 1804.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
New  York  Circuit  in  favor  of  defendant  in  an 
action  brought  to  enforce  the  alleged  Habilitv 
of  defendant  upon  covenants  in  a  certain  deed. 
Meveteed, 

1'he  facts  sufficiently  appear  in  the  opinion. 

2ilr,  Edward  M.  Grout*  for  appellants: 

If  the  defendant  be  liable  at  all,  the  plaintiffs 
are  entitled  to  enforce  that  liability. 

CftriU  Prot,  Epucopal  Church  v.  Mnek,  98 
K.  T.  488;  Mygatt  v.  Ooe,  11  L.  R.  A.  646,  124 
N.  Y.  212. 

The  facts  now  shown  of  the  defendant's  pos- 
•ession,  his  conveying,  his  receiving  the  pur- 
chase price,  his  delivering  possession,  and  his 
covenants  of  warranty  and  quiet  enjoyment  to 

Hots.-  See.  IS  connection  with  the  above  opin- 
ion, the  dIsousBion  by  the  Judges  of  the  second  di- 
vision when  the  case  was  before  them  at  a  former 
term,  11 L.  a.  A.  (MS. 
f4L.R.A« 


the  heirs  and  assigns  of  the  grantee,  create  a 
privity  between  the  parties  upon  which  the 
plaintiffs  can  recover. 

The  intention  of  the  defendant  in  making  the 
covenants  is  of  the  first  importance.  lie  did 
not  do  It  as  an  idle  form.  His  agreement,  for 
a  consideration  whose  receipt  he  acknowledges, 
was  to  warrant,  not  only  his  grantee,  but  ber 
heirs  and  assigns,  in  the  possession  of  the 
premises.  Can  the  court  now  say  that  this 
meant  only  the  grantee,  and  that  the  word» 
'* heirs  and  assigns"  are  merely  surplusage? 

Dexter  V.  Btar±  180  N.  Y.  649:  Clark  ▼. 
Def>oe,  124  N.  Y.  120;  Beddoe  y.  Wadn/Knth,  21 
Wend.  120. 

That  the  defendant  was  in  possessioD,  as- 
sumed to  convejy  title,  and  delivered  the  pos- 
session, is  sufficient  to  make  his  covenants  run 
with  the  land,  and  inure  to  the  l)enefit  of  these 
plaintiffs. 

Slater  v.  Raweon,  1  Met.  460;  Mpgati  ▼.  Cce, 
11  L.  R.  A.  646,  124  N.  Y.  221;  Rawle,  Cov- 
enants for  Title,  6lh  ed.  §  283;  Wilean  v.  Wi^ 
denham,  51  Me.  666;  Dickeon  v.  Desire,  23  Ma 
151;  Fielde  v.  Squitee,  1  Deady,  889;  WeadT, 
Larkin.  54  III.  ^,  6  Am.  Rep.  149. 

'•Privity"  is  merely  successive  relationships 
to  the  same  rights  of  property. 

19  Am.  &  £ng.  Encyclop.  Law,  p.  156. 

Mr,  William  J.  Gaynor,  with  ifeam. 
Charles  P.  Buckley  and  William  W» 
Biickley»  also  for  appellants: 

Being  in  possession,  Coe  joined  with  his  wife 
in  the  actual  conveyance  of  the  laud  to  Mn. 
Fisher. 

He  Joined  in  the  conveyance  as  an  actual 
grantor.  His  act  must  be  given  its  full  signifi- 
cance. If  he  was  a  stranger  to  the  true  title, 
so  wss  his  wife,  and  that  fact  could  help  neither 
of  them.  He  had  as  much  title  as  she  had,  and 
he  was  in  possession,  and  delivered  pos<«s5ion. 

That  the  covenant  of  seisin  is  that  the  w  ife 
was  seised  does  not  detract  from  the  force  of 
his  covenants  of  warranty  and  quiet  en  jovmenL 

Thompson  v.  Qimpevn,  128  iJ.  Y.  270." 

Wherever  an  obligation  is  undertaken  by  two- 
or  more,  or  a  right  given  to  two  or  more,  it  is 
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the  general  presumption  of  law  that  it  is  a  joint 
oblif^atioD  or  right.  Words  of  express  Joioder 
are  not  necessary  for  this  purpose;  but  on  the 
other  hand,  there  should  be  words  of  severance, 
Id  order  to  produce  a  several  responsibility  or 
a  several  r!ght. 

Parsons,  Cont.  chap.  2,  g  1. 

The  word  "assigns"  so  used  always  means 
devisees  or  grantees.  Tbe  words  "heirs  and 
assigns"  as  meaning  heirs,  devisees,  and 
grantees,  are  of  ancient  use.  They  have  been 
BO  used  in  conveyancing  from  the  be/srinning. 

8  Wasbb.  Real  Prop.  5th  ed.  §  2,  subsec.  2, 
p.  6. 

These  covenants  ran  with  the  land  because 
tbey  were  in  terms  between  the  parties  and 
their  respective  heirs  and  assigns,  were  con- 
Dected  with  the  subject  of  the  grant,  and  en- 
tered into  the  value  thereof. 

Hye  V.  ffople,  120  N.  Y.  195;  Clement  v.  Bur- 
tis,  121  N.  Y.  708. 

The  words  "heirs  and  assigns"  used  in  the 
making  of  such  covenants  are  prospective. 

They  are  intended  to  connect  the  covenantor 
by  contract  not  merely  with  hii  immediate 
grantee,  but  with  all  of  his  successors  in  title; 
to  put  the  covenantor  by  contract  in  privity 
with  every  successive  grantee,  and  to  allow  the 
last  grantee  to  directly  sue  the  first  covenantor 
in  the  chain  for  a  breach  of  the  covenants. 

CoUman  v.  Breanaham,  54  Huo,  619;  An- 
dreifls  V.  Appel,  22  Hun,  429;  Ernst  v.  Parsons, 
64  How.  Pr.  163;  Boyd  v.  Belmont,  58  How. 
Pr.  514;  Ooihy  v.  Osgood,  29  Barb.  889;  Preiss 
T.  Le  Poidecin,  19  Abb.  N.  C.  128. 

They  mean  that  each  covenant  "should  be 
construed  as  perpetual,  and  as  a  covenant  run- 
ning with  the  land." 

Mart  V.  Lyon,  90  N.  Y.  668;  Peters  v.  Boto- 
man,  98  U.  8.  56.  25  L.  ed.  91. 

If  the  former  record  had  shown  that  the 
covenants  in  express  words  put  the  last  grantee 
So  privity  with  the  first  covenantor,  can  one 
suppose  that  the  court  would  have  said  there 
was  no  such  privity?  that  such  grantee  could 
not  sue  on  the  covenants,  but  that  they  were 
owned  by  Mrs.  Fisher,  her  executors  or  per- 
sonal assigns? 

Such  privity  is  sufilcient,  however  created. 

La^jorence  v.  Fox,  20  N.  Y.  268;  Gifford  v. 
Carrigan,  6  L.  R.  A.  610,  117  N.  Y.  257;  Van 
Sehniek  v.  Third  Ate.  R.  Co,  88  N.  Y.  346; 
Barlow  v.  Myers,  64  N.  Y.  41,  21  Am.  Rep. 
682;  Hand  v.  Kennedy,  83  N.  Y.  149. 

If  they  did  not  so  go  down  tlie  chain,  then 
after  Mrs.  Fisher  made  her  convc.vance,  the 
defendant  could  have  acquired  the  true  title 
from  the  Howell  heirs,  and  in  the  face  of  his 
said  covenants  with  her,  and  her  heirs  and  as- 
signs, of  the  land,  ejected  the  last  grantee. 

If  one  who  so  covenants  have  not  the  title 
when  he  covenants  but  afterwards  acquires  it, 
It  inures  to  the  last  grantee  in  the  chain  of  title 
under  him. 

Tlumpson  v.  Simpson,  128  N.  Y.  270;  House 
T.  McGormick,  57  N.  Y.  810;  Tefft  v.  Munson, 
68  Barb.  81;  White  v.  Putten,  24  Pick.  824; 
TruU  V.  Eastman,  8  Met.  121,  37  Am.  Dec 
126. 

The  sense  in  which  we  say  that  the  covenants 
of  warranty  and  quiet  enjoyment  in  convey- 
ances of  real  property  become  attached  to  and 
run  with  the  land  is  that  they  attach  to  and  run 
24  L.  R.  A. 


with  the  title  which  the  grantor  assumes  to 
convey,  by  sticking  to  the  land  as  possession 
of  it  is  successively  delivered  though  in  fact 
the  grantor  is  a  stranger  to  the  true  title. 

Jforman  v.  Wells,  17  Wend.  136;  Bally  v 
Wells,  8  Wils.  25. 

The  cases  laying  down  tbe  common -law  rule 
that  as  a  covenant  of  seisin  is' broken,  if  ever, 
on  the  delivery  of  the  deed,  it  therefore  does 
not  pass  by  subsequent  conve3'ances,  help  to 
illustrate  the  rule. 

Greenly  v.  Wilcoeks,  2  Johns.  1,  3  Am.  Dec. 
879;  Hamilton  v.  Wilson,  4  Johns.  72,  4  Am. 
Dec.  253;  AbboU  v.  Allen,  14  Johns.  24t5. 

That  such  covenants  after  breach  did  not  go 
down  the  chain,  however,  never  was  the  com- 
mon-law rule  in  England,  and  it  is  not  the  pre- 
vailing rule  in  this  country. 

Wat  velle.  Vendors,  p.  989,  and  1^ote;  Devlin, 
Deeds,  §  940. 

If  the  covenant  be  co-extcnsive  with  the  es- 
tate demised,  and  respect  (he  thine,  and  be 
made  with  the  party  a'nd  his  assigns,  it  passes 
with  the  land. 

Norman  v.  Wells,  supra;  2  Waahb.  Real 
Prop.  6th  ed.  §  1,  subsec.  16,  p.  298:  Nye  v. 
HoyU,  120  N.  Y.  195;  Hart  v.  Lyon,  90  N.  Y. 
663;  1  Rev.  Stat.  §  2,  p.  748. 

Mr,  William  S.  CosTSwell,  with  Mr.  Ly- 
man B.  Bnnnell,  for  respondent: 

The  subject-matter  of  this  action  is  res  judi- 
cata. 

Mygatt  v.  Goe,  11  L.  R.  A.  646.  124  N.  Y. 
212. 

Unless  the  decision  of  the  court  of  appeals  is 
to  be  disregarded,  the  judgment  must  be  af- 
firmed, because  tbe  case  now  presented  for  re- 
view is  the  same  that  was  passed  upon  by  that 
court. 

MeCracken  v.  Flanagan,  141  N.  Y.  174. 

Any  married  female  may  take  and  hold  to 
her  sole  and  separate  use.  and  convey  and  de- 
vise real  and  personal  property  with  the  like 
effect  as  if  she  were  unmarried. 

Laws  1849,  chap.  375. 

Since  the  passage  of  that  act,  the  husband  is 
as  much  a  stranger  to  the  title  of  his  wife's 
property  as  any  third  person  would  be. 

Ganley  v.  Troy  City  Aat.  Bank,  9S  N.  Y. 
487;  Martin  v.  Rector,  101  N.  Y.  77;  Parker 
V.  Collins,  127  N.  Y.  185;  Kavanaghy,  Barber, 
15  L.  R.  A.  689,  181  N.  Y.  211. 

If  the  covenants  of  the  respondent  ran  with 
the  land  and  passed  to  Nancy  Fisher's  grantees 
by  her  conveyance,  the  appellants  never  ac- 
quired any  right  to  them. 

Tiedeman,  Real  Prop.  §  860;  Willard,  Real 
Estate,  p.  414. 

Flnchf  «/.,  delivered  the  opinion  of  the 
court : 

It  is  our  duty  to  follow  and  abide  by  the 
decision  of  the  second  division  of  this  court 
made  in  the  case  at  bar  when  it  was  before 
them  on  appeal,  so  far  as  the  facts  found, 
and  the  questions  determined,  are  identical. 
Williamsburgh  8av.  Bank  v.  Solon,  136  N.  Y. 
465;  Cluff  V.  Day,  141  N.  Y.  590.  Reserving 
freedom  of  thought  and  action  when  the  case 
becomes  a  precedent,  only,  we  must  here  and 
now,  in  the  same  action  between  the  same 
parties,  accept  without  criticism  what  has 
been  decided.      It  is  claimed,  however,  the 
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upon  the  last  trial  new  eyidenoe  and  new 
findings  hare  totally  changed  the  situation, 
and  introduced  Questions  not  previously  con- 
sidered or  decided,  and  that  the  plaintiffs 
may  now  succeed  without  in  the  least  im- 
pugning or  contradicting  the  prior  determi- 
nation. It  is  to^such  inquiry  that  our  atten- 
tion should  be  principally  directed,  and  it 
may  usefully  be  preceded  by  an  examination 
of  the  points  which  must  be  deemed  to  have 
been  involved  in  the  prior  decision. 

Our  brethren  of  the  second  division  dis- 
agreed among  themselves  {Myg<Ut  v.  Coe,  124 
N.  Y.  212,  11  L.  R.  A.  646),  as  was  not 
strange,  in  view  of  the  fact  that  the  question 
brought  to  their  judgment  a  judicial  quarrel 
almost  as  venerable  as  the  common  law  itself, 
and  open  yet  to  vigorous  dispute,  Bawie, 
Covenants,  [5th  ed.  J  §  208,  note  9,  The 
majority  of  the  court  held  that  privity  of 
estate  is  essential  to  carry  covenants  of  war- 
ranty to  subsequent  grantees  so  as  to  support 
a  right  of  action  by  them  against  the  original 
covenantor  whenever  evicted  by  a  title  para- 
mount to  his ;  that  a  covenant  of  warranty 
made  by  one  having  neither  title  nor  posses- 
sion, and  so  no  estate  in  the  land,  will  not 
run  with  it  into  the  hands  of  subsequent 
grantees,  but  will  stop  where  the  privity  of 
contract  ends,  and  so  at  the  first  or  original 
covenantee ;  and  that  the  covenant  of  Coe.  the 
husband,  upon  which  this  action  is  founded, 
was  that  of  a  stranger  to  the  title.— an  inde- 
pendent and  collateral  warrantor, —having 
and  transferring  no  estate  in  the  land,  and 
so  in  no  sense  or  degree  a  privy  in  estate 
with  the  subsequent  grantees.  The  point  of 
the  decision  is  emphasized,  and  made  clear, 
by  the  dissent  of  tlie  minority.  They  advo- 
cated the  doctrine  that  privity  of  estate  is  not 
always  essential  to  carry  the  covenant  down 
the  line  of  successive  grantees,  and  that  one 
who  conveyed  nothing,  out  covenanted  much, 
like  the  prior  of  the  covenant  who  promised 
perpetual  song  to  the  manor  chapel,  might 
find  his  covenant  attaclied  to  the  land,  and 
running  with  it  into  the  hands,  and  for  the 
benefit,  of  successive  owners.  But,  while 
holding  and  defending  this  doctrine  Judge 
Bradley,  who  wrote  the  dissenting  opinion, 
did  not  press  the  point,  or  rely  upon  it  as  the 
ground  of  ultimate  decision,  but  insisted  that 
Coe,  the  covenantor,  was  not  a  stranger  to  the 
title,  because  he  joined  with  his  wife  as  a 
frrantor,  and  assumed  to  unite  with  her  in 
transferring  to  Mrs.  Fisher  the  estate  which 
actually  passed.  The  precise  point  of  dis- 
agreement was  thus  over  the  attitude  and 
position  of  tlie  husband  in  making  the  con- 
veyance ;  and  the  decisive  question  became 
whether  he  did  or  did  not  transfer  an  estate, — 
some  estate,— to  which  his  covenant  could 
attach,  and  run  with  it  down  the  line  of 
transfer.  The  facts  which  dictated  the  con- 
clusion of  the  majority  are  carefully  stated 
in  the  opinion  of  Judg^  Fpllett  who  ex- 
pressed their  views.  He  adverted  to  the  cir- 
cumstances that  the  deed  from  Coe  and  his 
wife  was  not  spread  upon  the  record,  and 
might  contain  something  not  fully  or  ac- 
curately described  in  the  findings.  These, 
however,  showed  that  the  land  was  conveyed 
to  Mrs.  Coe  by  a  deed  from  an  assumed 
94L.R.A. 


owner,  running  to  her  severally,  and  In  her 
own  individual  right,  and  that  while  her 
husband  did  join  with  her  in  the  conveyaoce 
to  Mrs.  Fisher,  their  covenant  of  seisin  was, 
not  that  he  was  seised  or  that  tbey  wen 
seised,  but  that  she  was  seised  of  a  full  estate 
in  tlie  land.  While  the  joint  grant  indicated 
title  in  the  two,  and  some  estate  in  each,  as 
the  minority  claimed,  the  form  of  (he  joint 
covenant  asserted  seisin  in  the  wife  alone, 
which  the  majority  took  for  the  truth.  To 
such  last  inference  the  prevailing  opinion 
awarded  a  predominant  force,  for  several  ex- 
pressed reasons.  One  was  that  the  proof  and 
the  findings  failed  to  show  any  pasaesston  in 
Coe,  beyond  a  mere  occupancy  by  the  suffer- 
ance of  his  wife,  or  any  transfer  of  possessina 
by  him  to  Mrs.  Fisher.  The  words  of  tlie 
opinion  are  these:  *'The  defendant  havini; 
no  estate,  title,  or  interest  in,  or  possf*s3ioB 
of,  the  land  conveyed,  there  could  be  no 
privity  of  estate  between  him  and  Nancy 
Fisher."  A  second  reason  was  that  it  did  nni 
appear  that  Coe  received  any  part  of  the  oon- 
sicieration  paid  by  the  grantee.  The  lan- 
guage of  the  opinion  in  this  respect,  is: 
**And  it  was  conceded  on  the  argument  in 
this  court  that  it  does  not  appear  whether  the 
defendant  received  the  whole  or  any  part  of 
the  consideration  of  the  deed.**  It  is  thus 
obvious  that  the  inference  of  neither  title  nor 
possession  in  Coe,  the  husband,  drawn  from 
the  form  of  the  covenant  of  seisin,  was  al- 
lowed to  prevail  because  no  other  fact  in  the 
record  necessarily  contradicted  it. 

But  now  three  such  facts  make  their  ap- 
pearance in  the  findings,  and  force  frona  nsa 
different  inference.  Referring  to  the  deed 
from.  Coe  and  his  wife  to  Mrs.  Fisher,  the 
tenth  finding  of  fact  is  as  follows:  ''That 
when  the  said  conveyance  was  so  made  and 
delivered,  the  defendant  was  in  possession  of 
the  said  real  property,  consisting  of  a  plot 
of  land  with  a  dwel I i nuthouse  thereon,  being 
there  domiciled  and  residing  with  his  fam- 
ily." And  the  eleventh  finding  is:  "That. 
upon  the  execution  and  delivery  of  the  said 
conveyance,  the  defendant  moved  out  of  the 
said  premises,  and  surrendered  the  same  to 
the  said  grantee,  who  thereupon  went  into 
possession  of  the  same. "  We  do  not  and  can- 
not know  upon  what  proof  or  upon  what  facts 
tliese  findings  were  based,  for  none  of  the 
evidence  given  is  contained  in  the  record. 
We  are  obliged  to  assume  that  sufficient  and 
competent  proof  produced  them,  and  tliat 
they  are,  in  all  respects,  strictly  true.  Nor 
can  we  narrow  or  modify  them  by  recurring 
to  the  form  of  the  covenant  and  of  the  deed 
running  to  Mrs.  Coe  alone.  At  best,  these 
only  raised  certain  presumptions,  but  pre- 
sumptions existing  from  the  absence  of  anv 
contrary  facts.  Coe*s  covenant  that  his  wife 
was  seised  justified  the  presumption  that  be 
had  no  possession,  and  the  maxim  that  ''pos- 
session follows  the  deed**  is  expre.<tsive  only 
of  the  presumption  which  the  law  raises  w)  en 
there  is  no  proof  of  the  actual  facts.  FrautM 
V.  Ireland,  66  Barb.  889.  But  these  presump- 
tions  gi  vc  way  before  the  proven  truth.  They 
fall  when  the  facts  themselves  are  shown,  and 
we  cannot  Indulge  a  presumption  tliat  Coe 
was  not  in  possession,  in  the  face  of  a  finding 
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that  he  was,  or  that  he  did  not  transfer  the 
poeaeasion  to  Mra.  Fisher,  when  the  explicit 
flndinff  la  that  he  did.  I  tried  for  a  time,  in 
my  reflectiona,  to  think  that  the  learned  trial 
ludge  may  have  used  the  word  '^  poesession" 
In  the  improper  hut  harmless  sense  of  occa- 
pation,  hut  swiftly  saw  that  I  had  no  warrant 
to  change  his  words,  and  that  there  could  he 
no  doubt  that  he  used  them  carefully,  and 
in  their  full  legal  significance,  for  the  cir- 
cumstances stronffly  point  to  that  as  the 
truth.  The  case  had  been  before  the  second 
dlTlsion.  Both  opinions  pointed  out  the  vital 
importance  of  the  inquiry  whether  Coe  had 
possession,  or  transferred  it  to  Mrs.  Fisher ; 
and  the  action  was  retried,  and  the  present 
findings  made,  in  the  full  light  of  those 
opinions.  It  is  not  conceivable,  under  such 
circumstances,  that  the  learned  trial  judge 
carelessly  or  inaccurately  found  as  a  fact  that 
Coe  was  in  possession,  or  failed  to  appreciate 
the  full  force  of  the  finding ;  and  that  is  made 
more  obvious  by  the  fact  that  in  the  second 
finding  the  wife  is  said  to  have  entered  into 
the  **  occupancy"  of  said  premises,  and  con- 
tinued **in  such  occupancy"  until  her  con- 
yeyance.  When  the  learned  trial  judffe, 
with  his  attention  fully  drawn  to  the  sig- 
nificance of  his  words,  has  found  that  the 
husband  was  in  possession,  and  the  wife  an 
occupant,  merely,  bv  what  right  shall  I,  or 
any  of  os,  reverse  his  finding  Into  one  that 
the  wife  was  in  possession,  and  the  husband 
onlv  an  occupant?  We  are  bound  by  the 
finaing,  and  must  give  it  the  full  and  lawful 
force  which  belongs  to  it.  If,  on  a  third 
trial,  the  fact  is  found  the  other  way,  and 
should  compel  a  different  decision  at  our 
hands,  it  will  not  be  the  first  time  that  con- 
tradictory findings  of  fact  have  enabled  ig- 
norance, supposing  itself  to  be  wisdom,  to 
charge  upon  us  a  seeming  inconsistency ;  but 
the  circumstance  will  not  alter  our  duty  in 
the  least. 

A  second  fact  now  appears,  the  absence  of 
which  was  noted  in  the  prior  decision.  The 
answer  of  the  defendant  a1  leches  that  no  con- 
sideration was  paid  to  or  received  by  him  for 
"uniting  with  his  wife"  in  the  deed  to  Mrs. 
Fislier.  But  he  did  not  prove  that  allegation 
on  the  trial,  for  there  is  no  finding  of  that 
fact,  and  not  even  a  request  to  find  it.  On 
the  contrary,  the  deed  which  he  executed  is 
now  transcribed  in  the  findings,  and  it  con- 
tains the  explicit  admission  that  the  consid- 
eration of  $18,600  was  **to  them  in  hand 
eaid;"  that  Is,  to  the  two  parties, — to  the 
usband  and  wife  both. 
At  this  stage  of  the  case  the  facts  stand 
thus :  That,  at  the  date  of  the  conveyance  to 
Mrs.  Fisher  neither  Coe  nor  his  wife  had  a 
valid  title  to  the  land ;  that  he  was  in  pos- 
session, and  his  wife  occupied  the  premises 
with  him ;  that  she  had  color  of  title,  but  be 
not  even  that ;  that  the  two  assumed,  as  joint 
grantors,  to  convey  the  land  to  Mrs.  Fisher ; 
that  Coe  delivered  the  possession  to  her, 
which  was  the  only  estate  which  either 
grantor  had,  or  which  they  could  convey  ;  and 
that  Coe  shared  in  the  purchase  money  paid 
for  the  grant.  Oh  that  state  of  facts.  I  do  not 
see  how  it  is  possible  to  say  that  Coe  was  a 
stranger  to  the  title,  or  transfeired  no  estate 
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to  which  his  covenant  of  warranty  could  at- 
tach. But,  before  pausing  upon  that  prop- 
osition, I  should  bring  into  the  discussion 
the  third  new  fact,  which  makes  its  appear- 
ance for  the  first  time ;  that  is,  that,  in  and 
hy  the  deed,  Coe  explicitly,  and  in  terma^ 
covenanted,  not  only  with  Mrs.  Fisher,  but 
with  her  **  heirs  and  assi irns. "  In  other  words, 
he  meant  and  intended  liis  covenant  to  pro- 
tect, not  only  her,  but  also  those  who  sliould 
come  after  her  by  succession  to  the  ownersbi  p 
of  the  same  land.  The  significance  of  those 
words  will  better  appear  li  we  refer  back  to 
the  early  history  of  these  covenants :  Orig- 
inally, the  common  law  did  not  permit  the 
assignment  of  things  in  action,  and  it  fol- 
lowed that  a  covenant,  regarded  from  the  di- 
rection of  a  contract,  could  not  pass  beyond 
the  covenantee.  But  the  old  warranty  seems 
to  have  been  viewed  rather  as  an  incident  of, 
and  as  belonging  to,  the  estate  conveyed,  and 
so  attached  to  that  estate  as  to  go  with  it  when 
transmitted.  It  could  not  pais  to  assigns,  as 
an  independent  contract,  but,  by  its  connec- 
tion with  an  estate  in  land,  became  transmis- 
sible with  it.  Out  of  that  peculiarity  sorang 
the  necessity  of  privity  of  estate  to  enable  the 
subsequent  assignee  to  vouch,  or  call  on  his 
predecessor  for  protection ;  but  it  was  an  ele- 
ment of  the  doctrine  that  neither  the  heir  nor 
the  assign  of  the  grantee  could  take  advantage 
of  the  warranty,  unless  expressly  named. 
Rawle,  Covenants  for  Title,  §  208.  As  was 
said,  if  one  **  warrant  land  to  a  man  and  his 
hein  without  naming  assigns,  his  assignee 
shall  not  vouch. "  Co.  Litt.  8846.  That  rule 
was  not  applied  when  the  warrantor,  instead 
of  substituting  other  lands,  became  bound 
only  to  respond  in  damages ;  but,  while  the 
necessity  has  disappeared,  the  actual  use  of 
the  words  continues  to  indicate  the  purpose 
and  Intent  of  the  warrantor  that  his  covenant 
shall  not  stop  with  the  covenantee,  but 
operate  for  the  benefit  of  his  grantees ;  and 
though  the  use  of  the  words,  possibly,  may 
not  dispense  with  some  privity  of  estate,  they 
show  that  the  warrantor  regarded  himself  as 
making,  and  intending  to  make,  a  covenant 
running  with  the  land,  and  that,  in  holding 
him  to  that  responsibility,  we  do  not  put 
upon  him  a  liability  which  he  did  not  con- 
template. The  force  belonging  to  such  words 
is  indicated  in  many  recent  cases  {Nye  v. 
Hoyle,  120  N.  Y.  208 ;  Coleman  v.  Bresnaham, 
54  Hun,  622 ;  Hart  v.  Lyon,  90  N.  Y.  663)  ; 
and  while  they  are  more  important,  and  bear 
more  heavily  upon  the  theory  that  a  cove- 
nantor having  no  estate  may,  by  his  own 
special  and  Intended  contract,  attach  his 
covenant  of  warranty  to  the  estate  of  another, 
so  as  to  run  with  that  estate,  yet  they  are  en- 
titled to  weight  and  consideration,  also,  upon 
the  narrower  inquiry  whether  the  defendant 
here  is  or  is  not  to  be  deemed  an  entire 
stranger  to  the  title,  and  they  yield  an  in- 
ference which  balances  somewhat  that  drawn 
from  the  covenant  of  seisin. 

And  thus  it  is  apparent  thnt  the  facts  in  the 
present  record  differ,  in  material  and  es- 
sential respects,  from  those  presented  on  the 
previous  appeal.  It  Is  certainly  the  law  of 
this  state  that  one  in  possession  of  land, 
merely,  without  other  actual  title,   has  an 
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estate  In  the  land  which  he  may  transfer  to  a 

f;raDtee,  and  which  la  sufficient  to  carry  with 
t  his  covenant  of  warranty  down  the  line  of 
succession.  That  was  explicitly  held  in 
Beddoe  v.  Wadgworth,  21  Wend.  124 ;  and  I 
have  found  no  case  in  this  state  to  the  con- 
trary, and  no  reason  to  doubt  the  soundness 
of  the  doctrine.  We  have  here,  tlien,  a  situa- 
tion in  which  the  defendant  was  in  possession 
of  land,  and  so  had  an  estate  in  it;  where  he 
assumed  to  transfer  it  as  grantor  by  deed ; 
where  he  transferred  his  possession  to  the 
grantee ;  where  he  received  in  exchange  some 
part  or  the  whole  of  the  consideration  of  the 
ffrant;  where  his  wife,  who  joined  in  the 
deed,  had  no  better  title  than  his,  whatever 
he  may  have  thought  about  it;  where  he 
meant  and  intende<i  that  his  warranty  should 
run  to  assi>;ns,  and  expressed  that  intention 
on  the  face  of  his  covenant.  It  is  impossible, 
on  such  a  state  of  facts,  to  deem  him  a 
stranger  to  the  title,  and  merely  an  inde- 
pendent CO  Venn  n  tor.  W^e  must  hold  that  he 
had  and  transferred  an  estate  to  which  his 
covenant  of  warranty  could  and  did  attach, 
anci  in  so  hoi  dine  we  contravene  nothing 
which  was  decided  on  the  previous  appeal. 

Mrs.  Fisher,  in  December  of  1869,  mort- 
gaged the  premises  conveyed  to  her  by  Coe 
and  wife  to  the  trustees  of  Sarah  M.  Mveatt, 
and  in  1871  conveyed  the  property  to  Fuller, 
who  in  turn  conveyed  it  to  Clara  B.  Leavitt 
by  deed  dated  in  1874.  In  November  of  1878 
the  true  owners,  in  an  action  of  ejectment, 
evicted  Mrs.  Leavitt,  and  went  into  posses- 
sion. In  the  following  December,  suit  was 
brought  on  the  Mygatt  mortgage  for  a  fore- 
closure; and  on  the  sale  in  1879  the  mort- 
gagees became  purchasers,  and  received  the 
referee's  deed.  Since  the  covenants  ran  with 
the  land,  and  those  of  them  which  were  pro- 
spective were  not  broken,  and  turned  into 
mere  rights  of  action,  until  after  the  delivery 
of  the  mortgage  to  the  Mygatt  trustees,  and 
the  deed  of  the  equity  of  redemption  to  Ful- 
ler and  Mrs.  Leavitt,  it  becomes  necessary  to 
determine  to  whom  the  covenants  ran,  as  be- 
tween the  mortiragees,  on  the  one  hand,  and 
the  grantees  of  the  mortgagor,  on  the  other. 
That  has  been  sometimes  a  difficult  and 
troublesome  question,  and  logically  is  so  yet, 
although  I  deem  it  substantially  settled. 
Under  the  old  system,  which  regarded  the 
mortgage  as  transferring  to  the  mortgagee  the 
entire  le>;al  estate,  leaving  in  the  mortgagor 
only  an  equity  which  courts  of  law  could  not 
recognize,  it  was  necessary  to  say,  and  was 
said,  that  the  covenants  running  with  the 


land  followed  the  legal  estate  Into  the  hands 
of  the  mortgagee,  where  it  remained  entire 
and  complete ;  and  the  grantees  of  the  equity, 
having  no  legal  estate,  could  have  no  right 
to  the  covenants,  which  already  belonged  to 
iwnother.  It  was  so  held  in  Carlisle  y.  Blam- 
ir»t  8  East,  487,  but  the  injustice  of  the  docs 
trine  drew  upon  the  ingenuity  of  equity  to 
supply  a  remedy ;  and  where  the  grantee  hold- 
ing covenants  had  executed  a  mortgNge,  and 
thereafter,  having  been  evicted  from  the 
premises  by  a  paramount  title,  his  grantor 
and  covenantor  settled  with  the  mortgMgee  bv 
paying  the  mortgage,  in  full  discharge  of  the . 
covenants,  and  so  assuming  to  cancel  thent 
the  grantee  was  allowed  by  a  decree  in  equity 
to  sue  the  covenantor  at  law,  and  the  latt^ 
was  restrained  from  setting  up  as  a  defense, 
in  any  manner,  the  deed  or  deeds  of  mortgage 
which  had  diverted  the  covenants  from  the 
main  line  of  succession.  Thumtcn  v.  Otrrf, 
8  De  O.  M.  &  G.  298.  By  this  circuitooa 
route  the  just  result  was  reached  of  dividing 
the  benefit  of  the  covenants  between  mort- 
gagee and  owner  of  the  equity  of  redemption 
according  to  their  respective  rights,  and  the 
same  just  distribution  is  effected  under  our 
system  by  a  different  process.  We  regard  the 
mortgagor  as  retaining  the  legal  estate,  and 
the  mortgagee  as  having  a  lien  upon  it  for  bis 
security.  The  covenants  therefore  run  to  both 
mortgagee  and  grantee  of  mortgagor  in  pro- 
portion to  their  respective  rights,  and  the 
covenant  is  divisible  accordingly.  A  very 
clear  exposition  of  this  doctrine  will  be  found 
in  WiiU  y.  Whitney,  8  Met  87,  and  it  has 
been  asserted  In  this  state  in  Town  ▼.  lieed- 
ham,  8  Paige,  546,  8  L.  ed.  269,  24  Am.  Dec. 
246,  and  Andrews  y.  WolevU,  16  Barb.   25. 

By  the  foreclosure  of  the  mortgage  the  pur- 
chasers at  the  sale  have  become,  alone,  en- 
titled to  sue  upon  the  prospective  coyenants 
contained  in  the  deed  given  by  Coe,  and,  on 
the  facts  now  before  us,  can  successful  It 
maintain  the  action  upon  the  ground  that 
there  does  exist  between  them  and  tlie  cove- 
nantor a  privity  of  estate.  Whether,  without 
that,  the  covenantor  would  still  be  bound, 
upon  the  theory  that  by  his  contract  he  con- 
sciously and  intentionally  attached  his  cove- 
nants to  the  land  of  his  wife,  and  privity  of 
estate  with  the  original  covenantee  alone  is 
sufficient,  it  is  not  necessary,  at  present,  to 
decide.  The  judgment  should  be  reversed, 
and  a  new  trial  granted ;  costs  to  abide  tlie 
event.  ^ 

Jvdgment  affirmed. 

All  concur,  except  Gray*  /.,  not  yoting. 
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HOOD  <&  KU^CAIDS  et  al. 

( Kan. ) 

*1.  The  prcnrlsioiis  of  the  eonstltntlon 
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Nora.— As  to  the  constitutionality  of  statutes 
prohibltinir  private  banklcff,  see  State  v.  Soougal 
<H.  Dak.)  15  L.  B.  A.  477,  and  noU, 
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authorising  the  erg^aniaation  and  eon- 
trol  of  banks  of  cirouiation  do  not  limit  the 
legislative  power  oor  operate  to  prohibit  the 
enactment  of  laws  impoeloff  reaiaonable  reirak- 
tlOQB  upon  banks  of  deposit  and  discount. 

8.  The  act  proyldin^  for  the  org^aniab- 
tion  and  reg^ation  of  banks  (Lavs 
1891,  chap.  48)  is  held  to  be  within  the  scope  of 
the  police  power  of  the  state,  and  not  ao  tmoon- 
stitutional  infringement  of  private  ri^hta 

8*  The  act   does  not  oontraweae  the 
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eomstitiitioiial  provimUuk  whlob  requires 
that  ^"no  bill  shall  cootain  more  tbao  ooe  sub- 
Jeott  which  shall  be  dearly  expressed  la  its  title." 

(June  9, 1804.) 

TERROR  to  the  District  Court  for  Linn 
Sj  County  to  review  orders  dissolyinir  an  at- 
tachment which  bad  lieen  issued  against  the 
property  of  tbe  banking  firm  of  Hood  &  Ein- 
-caios  and  overrulioff  motions  to  discharge  the 
receiver  which  had  been  appointed  for  its 
-properly.    A  firmed. 

The  facts  are  stated  in  tbe  opinion. 

Mefsrs.  James  D.  Snoddy,  Ii.W.  Bine* 
«nd  J*  T*  Prin^le*  for  plaintiffs  in  error: 

The  Act  (Sess.  Laws  1891,  chap.  48)  is 
broader  than  the  title  and  contains  more  than 
one  subject. 

State  V.  Barrett,  27  Kan.  218;  Weyand  v. 
StoDer,  86  Kan.  561;  Gherokee  County  Comrs. 
T.  StaU,  86  Kan.  839;  Cooley,  Const.  Lim.  176, 
178. 

The  constitution  of  the  8tat«  of  Kansas  gives 
to  the  legislature  no  power  to  regulate  or  con- 
trol banks  of  discount  and  deposit. 

Pape  V.  Capitol  Bank  of  Topeka,  20  Kan.  440, 
:27  Am.  Rep.  183. 

Article  13  of  the  Constitution  is  the  expres- 
-sion  of  the  ultimate  sovereigoty  of  the  state 
upon  the  subject  of  banking.  The  people  by 
the  grant  of  the  power  expressed  in  that  article, 
reserved  all  other  power  upon  that  subject  to 
themselyes.  Without  the  grant  of  such  power, 
no  power  to  regulate  or  control  such  banks  is 
possessed  by  tbe  legislature,  except  they  be 
H.'orporations,  organized  under  a  general  law 
providing  for  such  organizations. 

Bill  of  Rights,  §  20;  I^ventoorth  County 
Comrs,  y.  J/t/^r,  7  Kan.  489.  12  Am.  Rep.  426; 
JBtate  V.  Nemaha  County^  7  Kaa.  564. 

Tbe  business  of  banking  is  not  a  franchise, 
aor  does  it  fall  within  the  police  powers  of  the 
«tate. 

8taU  V.  8eougnl  (8.  Dak.)  16  L.  R  A.  477. 
«nd  cases  cited  in  opinion  and  in  briefs  for 
defendant:  Morse,  Banks  &  Banking,  ^18; 
€oo1ey.  Const.  Lim.  4th  ed.  746:  Tiedenian, 
Pol.  Powers^  102;  Bank  of  Augusta  v.  EarU, 
«8  U.  S.  18  Pet.  606,  10  L.  ed.  811;  CurtU  v. 
Leatitt,  15  N.  Y.  60;  Re  Jacob%,  98  N.  Y.  98. 
^  Am.  Rep.  686;  Buichtr%  UnUm  8.  H.  db  L. 
JS.  L.  Co.  V.  Crescent  City  L.  8.  L.  dt  8.  H.  Co. 
Ill  n.  8.  746.  28  L.  ed.  685;  Civil  Rights 
<ki9e9,  109  U.  8.  8,  27  L.  ed.  836;  PetypU  v. 
^ill9on,  109  N.  Y.  898;  Peo^^  v.  Marx,  99  N. 
Y.  877,  52  Am.  Rep.  84;  Slaughter  Hovse  Cases, 
€8  U.  8.  16  Wall.  36,  21  L.  ed.  894;  PeopU  v. 
Otis,  90  N.  Y.  62;  StaU  T.  Qoodwill,  6  L.  R. 
A.  621,  88  W.  Ya.  179,  and  cases  cited  in  opin- 
ion and  notes  to  case;  Mualer  y.  Kansas,  128 
U.  8.  628,  81  L.  ed.  206. 

Tbe  right  to  carry  on  the  business  of  bank- 
ing, at  common  law,  belonged  to  the  individ- 
ual as  a  right,  and  might  be  carried  on  by  an 
individual  or  a  partnership,  in  all  its  various 
relations,  even  to  the  extent  of  issuing  notes  as 
«  circulating  medium  to  be  used  as  money,  as 
any  other  trade,  or  occupation,  or  business. 

i^ew  York  Firementt  Ins.  Co.  v.  Ely,  2  Cow. 
4r78;  Curtis  y.  I^avitt,  15  N.  Y.  9;  Bank  of 
Augvsta  v.  BarU,  88  U.  8.  18  Pet.  619-596,  10 
L.  ed.  274.  811;  AttyOen,  v.  Utiea  Ins.  Co.  2 
Johns.  Ch.  871,  877.  1  L.  ed.  412,  416;  Morse, 
24  L.  a  A. 


Banks  &  Banking,  p.  1;  PeopU  v.  Doiy^  80  N. 
Y.  226. 

Mr,  9m  D.  MeCleTerty*  for  defendant! 
iii  error: 

The  Constitution  of  the  United  States  con- 
tains no  limitation,  nor  does  our  state  constitu- 
tion, except  as  to  banks  of  issue. 

Papey  Capitol  Bank  of  Topeka,  20  Khn.UO, 
27  Am.  Rep.  183. 

Hence  the  legislature  had  full  power  to  enact 
any  law  which  would  not  infringe  upon  any 
natural  personal  riffht,  and  especially  could  it 
enact  any  law  which  embodied  a  proper  exer- 
cise of  the  police  power. 

^ew  York  has  had  a  bank  act  regulating 
the  banking  business  for  a  great  many  years, 
which  from  I'sople  v.  Doty,  HO  N.  Y.  280,  and 
Leatfitt  v.  Hlatchftfrd,  17  N.  Y.  5. '6.  and  ca8<'s 
cited,  has  been  repeatedly  sustHined,  and  this 
in  part  because  the  individual  had  accepted  the 
law  and  voluntarily  acted  under  it,  as  was  true 
of  Hood  &  Kincaids  in  this  ca»e. 

8ee  also  BisseU  v.  He*ith,  98  Mich.  473. 

In  Ryan  v.  Ray,  105  Ind.  101,  it  is  held  that 
the  remedy  provided  by  the  banking  Jaw  can 
alone  be  applied. 

North  Dakota  law  prohibits  private  individ- 
uals from  doing  a  banking  business,  and  con- 
fines that  privilege  to  corporations  organized 
under  that  act. 

In  St'tte  y.  Woodmanse,  11  L.  R.  A.  420.  1 K. 
Dak.  246.  the  court  says:  "We  have  l)een  un- 
able to  find  an  authority,  and  we  have  searched 
diligently,  which  has  ever  questioned  (he  right 
of  the  legislature  in  the  exercise  of  police 
power  to  regulate,  restrain,  and  govern  the 
business  of  banking." 

This  law  has  been  assented  to,  and  hence 
binds  the  parlies. 

Sec  also  t^te  v.  Commercial  State  Bank,  28 
Neb.  677;  Stons  y.  Dodi/e,  21  L.  R.  A.  260,  UO 
Mich.  614. 

Johnston*  J.,  delivered  the  opinion  of 
the  court : 

The  firm  of  Hood  &  Kincaids  engaged  in 
the  general  banking  business  at  Pleasauton  in 
1883,  and  continued  in  that  business,  with- 
out state  regulation,  until  September.  1891. 
when,  in  pursuance  of  the  Banking  Law  of 
1891,  the  firm  transmitted  to  the  bank  com- 
missioners the  verified  statement  and  report 
required  by  that  act.  The  commissioner, 
finding  that  the  bank  had  complied  with  the 

Srovisions  of  law,  issued  a  certificate  to 
[ood  4&  Kincaids,  authorizing  them  to  do  a 
banking  business  at  Pleasauton,  and  they 
continued  to  transact  business  under  the  su- 
pervision of  the  commissioner  until  July, 
1898,  when  the  bank  commissioner,  upon  ex- 
amination, found  the  bank  to  be  insolvent. 
He  at  once  took  possession  of  the  propcrtv, 
assets,  and  books  of  the  bank,  and,  on  July 
19th,  the  attorney -general  began  an  action 
in  the  district  court,  and  secured  the  ap- 
pointment of  O.  E.  Morse  as  receiver.  The 
firm  of  tlood  &  Kincaids  appeared  and  ad- 
mitted the  insolvency  as  alleged,  and  con- 
sented to  the  appointment.  Soon  after  the 
appointment  of  the  receiver,  a  numl)er  of  the 
creditors  of  the  firm  of  Hoo<1  &  Kincaitis 
caused  attachments  to  be  levied  upon  the 
property  in  tbe  hands  of  the  receiver.     M(»- 
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tioDS  to  discharge  the  attachments  were  made 
bv  the  receiver,  and  the  attaching  creditors 
also  filed  motions  asking  that  the  order  ap- 
pointing the  receiver  be  set  aside,  the  re- 
ceiver discharged,  and  the  property  in  his 
hands  turned  over  to  the  sheriff,  to  be  held 
by  liim  under  the  attachments.  The  motions 
to  discharge  the  attachments  were  sustained, 
and  those  made  to  set  aside  the  order  appoint- 
ing the  receiver  were  overruled.  The  attach- 
in  j^  creditors  comolain  of  these  rulings,  and 
bring  them  here  for  review. 

The  validity  of  the  Banking  Law  of  1891, 
in  pursuance  of  which  the  receiver  was  placed 
in  charge  of  the  insolvent  bank,  is  the  prin- 
cipal question  to  be  settled  here.  It  is  con- 
tended that  the  act  is  objectionable  on  sev- 
eral constitutional  ^rounds,  but  the  main 
one  is  that  it  authorizes  an  undue  interfer- 
ence with  private  business.  It  provides  for 
the  organization  of  corporate  banks,  and  for 
the  regulation  of  all  banking  business,  ex- 
cept that  which  is  done  by  national  banks, 
whether  conducted  by  corporations,  partner- 
ships, or  individuals.  It  creates  the  office 
of  bank  commissioner,  and  provides  that  all 
those  engaged  in  the  banking  business  shall 
make  reports  to  him  of  their  resources  and 
liabilities,  requires  them  to  submit  to  in- 
spection and  investigation  in  order  to  ascer- 
tain their  financial  condition,  and  prescribes 
methods  of  business  intended  to  protect  the 
depositors  and  patrons  of  such  banks.  Laws 
lo91,  chap.  48.  An  examination  of  the  pro* 
visions  of  this  act  shows  that  no  one  is  pro- 
hibited from  engaging  in  the  business  of 
banking.  No  special  privileges  or  immuni- 
ties are  conferred,  and  no  distinction  is  made 
between  corporate,  partnership,  or  individ- 
ual banks.  All  are  permitted  to  engage  in 
the  business,  and  all  are  subject  to  the  same 
control,  and  to  like  penalties  for  violation  of 
its  provisions.  There  is  no  room  for  the  con- 
tention that  article  18  of  the  Constitution 
withholds  from  the  legislature  power  to  reg- 
ulate and  control  banks  of  discount  and  de- 
posit. It  was  held  in  Pape  v.  Capitol  Bank 
cf  Topeka,  20  Kan.  440,  27  Am.  Rep.  188, 
that  this  article  of  the  constitution  applies 
only  to  banks  of  issue,  and  does  not  prohibit 
the  legislature  from  creating  banks  of  de- 
posit and  discount.  The  provision  of  the 
constitution  authorizing  the  organization  and 
control  of  banks  of  circulation  is  not  the  end 
of  the  legislative  power.  Its  power  is  su- 
preme, except  where  it  is  restrained  by-  the 
inndameutal  law,  and  the  constitutional  lim- 
itations as  to  banks  of  issue  do  not  operate 
to  prohibit  the  legislature  from  organizing 
ana  regulating  banks  of  deposit  and  dis- 
count, and  providing  for  the  safe- keeping  or 
loaning  of  money  by  such  banks.  The  right 
to  organize  and  control  corporate  banks  is 
conceded,  but  it  is  contended  that  the  bank- 
ing business  is  not  a  franchise,  but  belongs 
to  all  individual  citizens  as  a  common  riffht, 
the  exercise  of  which  cannot  be  denieo  or 
subjected  to  police  regulation.  The  argu- 
ment and  authorities  cited  by  counsel  for 
plaintiff  in  error  are  mainly  directed  to  the 
contention  that  the  legislature  cannot  with- 
hold from  individuals  tlie  rifht  to  engage  in 
banking,  and  confer  the  privflege  alone  upon 
94L.R.A. 


Incorporated  companies.    This  oonteaiioa  i»> 
not  a  matter  of  concern  at  this  time,  as  our 
statute  does  not  pretend  to  limit  the  bosinesi- 
to  incorporated  companies  nor  to  discriminate- 
between  corporations  and  individuals.    The 
question  with  us  is  whether  the  banking  bus- 
iness is  of  such  a  character  as  to  warrant  the 
legislature,    in  the  exercise  of  the  stste's- 
police  power,  to  impose  reasmiable  regula- 
tions upon  the  means  and  methods  by  which 
it  is  conducted.    There  are  many  occupations 
and  lines  of  private  business  which  the  leg- 
islature, in  the  exercise  of  the  internal  po- 
lice power,  may  rightfully  rej^ulate.     Tied- 
eman,  in  his  work  on  Limitations  of  Police- 
Power  (page  194),  says:    ** It  will  pro»whlr 
not  be  disputed  that  every  one  has  a  right  to* 
pursue  in  a  lawful  manner  any  Iswfui  caij- 
ing  which  he  may  select.    The  state  can  nei- 
ther compel  him  to  pursue  any  particular 
calling  nor  prohibit  him  from  engaging  in 
any  lawful  business,  provided  he  does  so  in 
a  lawful  manner.    It  is  equally  recognized 
as  beyond  dispute  that  the  state,  in  the  ex- 
ercise of  its  police  power,  is,  as  a  general 
proposition,  authorized  to  subject  all  occu- 
pations to  a  reasonable  regulation  wherever 
regulation  is  required  for  the  protection  of 
public  interest  or  for  the  public  welfare.* 
We  have  frequent  instances  of  the  exercise- 
of  the  police  power  to  prevent  imposition 
and  extortion,  and  of  the  regulation  of  em- 
ployments, and  also  of  business,  of  a  quasi 
public  nature.      By   virtue   of   the    police- 
power,   regulations  have  been  imposeil  on 
tlie  practice  of  law,  medicine,  and  dentistry, 
as  well  as  upon  bakers,  millers,  and  whar- 
fingers, and  it  has  been  accepted  as  a  proper 
exercise   of   the  police  power  to  regulate 
pawnbrokers.  Junk  shops,  and  loan  offioeSb 
Inspection  laws,   and  those  regulating  the 
weighing  of  commodities  offered  for  sale, 
are  generally  regarded  as  suitable  and  valid 
regulations  of  pol ice.     18  Am.  &  £ng.  Ency- 
clop.  Law,  747-759.    The  right  to  regulate 
and  control  the  business  of  insurance,  as  w«ll 
as  that  conducted  by  mills  and  warehouses, 
is  no  longer  doubted.    Enactments  control- 
ling the  loaning  of  money,  and  regulatinjc 
the  rate  of  interest  upon  the  same,  hare  been 
sanctioned  from  the  earliest  times,  and  the 
nature  of  the  business  done  by  banks  in  deal- 
ing in  money,  receiving  deposits  for  safe- 
keeping,   discounting   paper,   and   loaning- 
money,  is  such,  and  is  so  affected  with  a. 
public  interest,  as  to  Justify  reasonable  reg- 
ulation for  the  protection  of  the  people. 
The  confidential  and  trust  relations  which 
exist  between  the  bank  and  its  patrons,  and 
the  difficulty  that  depositors  ana  those  deal- 
ing with  the  bank  necessarily  encounter  in 
detecting  irregular  practices  and  in  ascertain- 
ing the  real  financial  conditions  of  banka^ 
are  sufQcient  to  iustify  inspection  and  con- 
trol.   Those  engaged  in  the  business  invite 
all  in  the  community  to  deposit  their  funds 
with  them,  which,  wnen  obtained,  is  largely 
used  for  their  profit.    The  numerous  instances 
where  the  earnings  and  funds  of  people  so 
deposited  are  dissipated  and  lost  shows  the 
necessity  for  measures  to  protect  the  people 
from  imposition,  extortion,  and  fraud.    For 
this  reason,  most  of  the  states  have  enacted 
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laws  recognizing  banking  as  a  quasi  public 
business,  and  regulatinff  the  same  to  a  greater 
<^  len  extent.  A  well  known  author,  in 
hift  treatise  on  Banking,  uses  the  following 
lanruage:  **At  common  law,  the  right  oi 
banking  pertains  equally  to  erery  member 
of  the  community,  lu  yery  exercise  can  be 
restricted  only  by  legislative  enactment,  but 
that  it  legally  can  be  thus  restricted  has 
never  been  questioned."  1  Morse,  Banks  & 
Banking,  $  18.  The  same  subject  was  con- 
sidered in  the  recent  case  of  Stats  ▼.  Wood- 
manne,  1  N.  Dak.  246,  11  L.  R.  A.  420, 
where  it  was  said  that  **the  business  of  bank- 
ing, by  reason  of  its  very  intimate  relations 
to  the  fiscal  affairs  of  the  people  and  the  rey- 
enues  of  the  state,  is  and  has  ever  been  con- 
Bidoed  a  proper  subject  of  control,  and 
strictly  witliin  the  domain  of  the  internal 
police  power  of  every  state.  As  a  matter  of 
fact,  we  have  been  unable  to  find  an  author- 
ity—and we  have  searched  diligently— which 
has  eyer  questioned  the  right  of  the  legisla- 
ture, in  the  exercise  of  police  power,  to  reg- 
ulate, restrain,  and  eoyem  the  business  of 
banking."  See  also,  TeopiU  y.  XJtiea  Ins,  Co. 
15  Johns.  858,  8  Am.  Dec.  243 ;  PlBopls  v. 
Bartow,  6  Ck>w.  290 ;  Curtis  y.  Lsavitt,  16  N. 
T.  9 ;  Stais  y.  WilUams,  8  Tex.  256 ;  Nancs 
▼.  Hemphill,  1  Ala.  651 ;  People  y.  Bretester, 
4  Wend.  496. 

The  authority  principally  relied  upon  by 
counsel  for  the  plaintiff  in  error  is  Aat%  y. 
Seouffol,  (8.  Dak.)  15  L.  R.  A.  477.  The 
latter  case  is  in  conflict  with  Stats  y.  Wood- 
manss,  supra,  in  holding  that  the  legislature 
may  prohibit  private  banking,  and  may  in- 
augurate a  system  for  the  state  in  which  the 
business  is  made  an  exclusively  corporate 
franchise,  to  be  carried  on  only  by  those 
who  become  incorporated,  and  are  willing 
to  subject  their  business  to  the  restraints  and 
safeguards  deemed  to  bo  necessary.  In  State 
v.  SDougal  it  was  decided  that  the  business 
of  banking  was  not  a  franchise  at  common 
law,  and  was  not  made  such  by  the  consti- 
tution, and,  further,'  that  it  belonged  to  the 
citizens  of  the  country  generally  by  common 
right ;  and  the  legislature  could  not,  under 
the  police  power  of  the  state,  prohibit  an 
individual  from  engaging  in  the  business 
nor  confer  the  priyilege  exclusively  upon 
corporations.    As  no  exclusive  franchise  has 


been  conferred  and  no  discrimination  made 
against  individuals  or  private  banks  in  our 
statutes,  we  are  not  required  to  determine 
which  of  the  conflicting  theories  should  pre- 
vail. Even  in  the  SeovgcU  Case,  which  holda 
strictly  against  any  discrimination  in  favor 
of  corporate  banks,  it  is  held  that,  where  the 
law  applies  to  indiyiduals  and  corporation* 
alike,  reasonable  regulations  may  be  im- 
posed. In  the  course  of  the  decision,  the 
court  remarked:  "But,  assuming  that  the 
business  of  banking  we  are  now  considering 
is  clothed  with  such  a  public  use  that  it  may- 
be controlled  by  the  state,— and  we  think  it 
is  so  affected  with  a  public  interest, — still 
it  does  not  follow  that  the  citizen  may  be 
deprived  of  the  right  to  carry  on  the  bosi- 
ness.  This  like  any  other  business  may  be 
sublected  to  reasonable  regulations,  which 
shall  alike  apply  to  all  citizens  and  corpora- 
tions." We  readily  conclude  that  the  regu- 
lation of  the  banking  business  is  clearly 
within  the  legislative  power,  and  that  the 
act  passed  cannot  be  regarded  as  an  unconsti- 
tutional interference  with  individual  rights. 

Another  objection  is  that  the  title  of  the 
act  contains  more  than  one  subject,  and  con- 
travenes section  16  article  2,  of  the  State 
(institution.  The  title  is,  ^'An  act  provid- 
ing for  the  organization  and  regulation  of 
banks,  and  prescribing  penalties  for  viola- 
tions of  the  provisions  of  this  act."  In  a 
broad  sense,  it  is  an  enactment  concerning 
the  business  of  banking,  and  all  of  the  pro- 
visions are  fairly  comprehended  within  thia 
general  subject.  As  has  been  held,  this  con- 
stitutional provision  is  not  to  be  construed 
in  any  narrow  or  technical  sense,  but  liber- 
ally on  one  side,  so  as  to  guard  against  the 
abuse  intended  to  be  prevented  by  it, and  lib- 
erally on  the  other  side,  so  as  not  to  embar- 
rass or  restrict  needed  legislation.  State  v. 
Barrett,  27  Kan.  218;  State  v.  Curtis,  29- 
Kan.  884;  Cherokee  County  Comrs,  v.  State, 
86  Kan.  337 ;  State  v.  Haskell  County  Comrs. 
40  Kan.  65;  State  v.  Sanders,  42  Kan.  228; 
State  V.  Kansas  City,  50  Kan.  521. 

Having  determined  that  the  act  is  valid, 
it  follows  that  the  rulings  of  the  court  sus' 
taining  the  motions  to  diseharge  the  cUtaehment 
and  overruling  the  motions  to  discharge  the  fv- 
eeiver  will  be  afflrmed. 

All  the  Justices  concur. 
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STATE  of  Wisconsin 
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Andrew  JUNEAU. 
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1*  Tbe  ecmpeteney  ae  a  witneMS  of  a 
tfiUd  oyer  four  years  of  aye  is  a  question  ad- 
dresBed  to  the  discretion  of  the  trial  oourt. 

8.  The  Iket  that  a  child  is  of  tender 
years  will  not  prevent  its  testlinonyt 


NoTB.~As  to  the  competency  of  ohUdreo  as  wit- 
nessea,  aee  note  to  State  v.  Michael  (W.  Ya,!  19  L, 
EL  A.  006. 
d4L.aA. 


If  eompetent*  ttom  betn^r  snUlelentrto 

support  a  oonyictlon  of  an  indecent  assault,  wben 
all  the  oorroboradye  testimony  has  t)een  giyen 
that  is  praotloally  procurable. 
8*  Gross  lewdness  is  **open**  within  the 
meaning  of  Bey.  Stat.,  •  4070,  If  committed  In  the 
presence  of  another  person,  even  If  tbat  is  a. 
child  of  tender  years,  too  Inoooent  to  tie  offended 
by  It. 

(May2&,18BU 

REPORT  by  the  Chrcuit  Court  for  Lang* 
lade  County  for  the  Opioion  of  the  Su- 
preme Court  of  certafai  questions  which  aipos% 
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during  a  trial  wbich  resulted  iu  the  convic- 
tion of  defendant  of  open  and  gros^  lewdness 
and  lascivious  behavior.  Anawers  returned  ad- 
to  dtfendanL 


Statement  by  Newman,  J,: 

Reported  by  the  circuit  court  for  Langlade 
<;ounty.  under  section  4721,  Rev.  Stat.  The 
report  is  as  follows: 

**'  At  tlie  September  term,  1898,  of  the  above 
•court,  the  above-named  defendant,  Andrew 
Juneau,  was  convicted  of  'open  and  gross 
lewdness  and  lascivious  beliavior, '  under  tije 
provisions  of  section  4570,  Rev.  Stat.  The 
offense  was  alleged  to  have  been  committed 
on  the  14tli  day  of  December,  1892,  in  a  build- 
injF  occupied  by  the  defendant ;  no  one  being 
present  at  the  time  except  the  defendant  and 
a  little  girl  named  Clara  Brown,  who  was  at 
that  time  about  four  years  and  nine  months 
old,  and  who  was  about  five  years  and  five 
months  old  at  the  time  of  the  trial.  The  al- 
leged offense  consisted  of  the  indecent  expos- 
ure of  defendant's  person  to  said  child,  and 
the  commission  of  an  indecent  assault  upon 
her.  The  defendant  was  convicted  upon  the 
testimony  of  said  child,  corroborated  by  that 
of  her  mother,  and  a  physician  who  was 
called  to  examine  her  a  short  time  after  the 
alleged  assault.  Certain  questions  of  law 
having  arisen  during  the  trial,  which,  in 
the  opinion  of  the  presiding  judge,  are  so 
important  and  doubtful  as  to  require  the  de- 
oision  of  the  supreme  court,  now,  therefore, 
I  John  Goodlnnd,  judge  of  the  teuth  judicial 
circuit,  do  hereby  certify  to  the  supreme 
court  of  the  state  of  Wisconsin  (said  defend- 
ant consenting  thereto)  the  said  questions  for 
decision,  as  follows:  First  question:  Did 
the  circuit  court  err  in  permitting  the  child, 
Clara  Brown,  to  testify]  in  this  case?    Second 

?[uestion  :  Can  a  conviction  for  criminal  of- 
ense  be  sustained  upon  the  testimony  (with 
some  corroboration)  of  a  child  who  was  un- 
der the  age  of  five  years  at  the  time  the 
offense  is  alleged  to  have  been  committed? 
Third  question :  Is  an  act  of  gross  lewdness 
'open,'  within  the  meaning  of  section  4579, 
Rev.  Stat.,  when  committed  in  a  private 
place,  and  when  no  one  is  present  except  the 
defendant  and  tbe  person  upon  whom  the  act 
is  alleged  to  have  been  committed?  A  copy 
of  the  testimony  taken  and  the  proceedings 
had  upon  said  trial  is  hereunto  annexed." 

MeBitn,  9.  L.  O'Connort  AttyGen.,  and 
J.  M.  Clancey,  Asat.  AUj/'Oen.Jorthe State: 

If  the  cbild  appears  to  have  sufficient  natural 
intelligence  and  to  have  been  so  instructed  as 
to  comprehend  the  nature  and  effect  of  an 
oath,  he  is  permitted  to  testify  whatever  his 
age  may  be.  The  question  is:  Is  the  court 
satisfied  the  child  was  sutTlciently  conscious 
of  the  duty  to  speak  the  truth,  to  permit  tbe 
reception  of  his  evidence? 

Washburn  v.  People,  10  Mich.  872;  1 
Greenl.  Ev.  §  867;  McOuire  v.  People,  44 
Mich.  2°6.  88  Am.  Rep.  266;  McQuff  v.  State, 
68  Ala.  150. 

In  I  East,  P.  C.  441,  it  is  said:  "Indeed," 
adds  Mr,  Justice  Blackstone  [4  Bl.  Com.  214], 
*Mt  seems  now  to  be  settled  that  in  these 
eases  (offenses  against  chastity)  infants  of  any 
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age  are  to  be  heard,  and  if  they  have  an  idea 
of  an  oath,— to  be  also  sworn." 

King  v.  Brazier,  1  Leach  ,C.  C.  Id9;  Brtnier^i 
Case,  1  East.  P.  C.  448. 

We  must  presume  in  favor  of  action  of  tbe 
trial  court  for  the  reason  that  tbe  court  bad  tie 
proposed  witness  in  its  presence,  and  was 
therefore  enabled  to  estimate  to  some  exuroi 
her  capacity  from  her  appearance,  and  the 
manner  of  her  replies  in  her  examtuatioo. 

Blackwell  v.  Hate,  11.  Ind.  196:  Vincent  v. 
StaU,  8  Heisk.  120;  Com.  v.  Carey,  2  Brew^t. 
(Pa.)  404;  Draper  v.  Draper M  III.  17;  D^ri-I- 
eon  V.  State,  89  Tex.  129;  State  v.  Whiittr, 
21  Me.  841,  88  Am.  Dec.  272,  Roscoe  Crim. 
Ev.  94. 

The  conduct  was  "  open  "  within  tbe  mean- 
ing of  the  term  as  used  in  section  4579,  Re- 
vised Statutes. 

Chm.  V.  Wardell,  128  Mass.  54,  85  Am.  Repi 
857;  Com.  V.  /jambert,  12  Allen,  177;  Com,  v. 
Parker,  4  Allen,  813;  Fowler  v.  State,  5  Dt7. 
81:  dtate  V.  Millard,  18  Vt.  674,  46  Am.  DtKX 
170. 

Mr,  S.  S.  Hamilton,  for  defendant: 

r'>cret  and  private  illicit  intercourse  is  not 
sulLicient  under  this  statute. 

18  Am.  &  Ens.  Encyclop.  Law,  p.  27?. 
par.  4;  Id.  p.  279,  note  1;  Com,  v.  CaUin,  I 
Mass.  8. 

Secret  and  private  lewdness  and  lascivioin 
behavior  are  not  sufficient  under  the  statute. 

13  Am.  &  Eng.  Encyclop.  Law.  p.  772, 
noie  6;  Coin.  ▼.  WardeU,  128  Mass.  52,  aS  Am. 
Rep.  857. 

Newman,  J.,  delivered  the  opinion  of  tbe 
court: 

It  seems  to  be  the  settled  law  that,  after 
four  years  of  age,  a  child  is  not  incum|>etent 
to  testify  as  a  witness  by  reason  of  any  nile 
of  law  which  excludes  him.  Whether  a  child 
above  that  age  is  competent  to  testify  depends 
upon  his  intelligence,  which  is  to  be  tieter- 
mined  bv  the  trial  court,  by  examination  of 
the  child  in  court.  The  question  Is  addressed 
to  the  discretion  of  the  trial  court.  Its  de- 
termination on  such  examination  is  final,  ct- 
cept  in  a  clear  case  of  the  abuse  of  its  discre- 
tion. **It  may  be  regarded  aa  well  seitle'i 
that  whenever  there  is  intelligence  enoutrb 
to  observe  and  to  narrate,  there,  a  child  {% 
due  sense  of  the  obligation  of  an  oath  being 
shown)  can  be  admitted  to  testify."  WJian, 
Ev.  8d  ed.  §  898.  ''Age,  at  least  after  four 
years  are  past,  does  not  touch  competency; 
and  the  question  is  one  of  intelligent^, 
which,  whenever  a  doubt  arises,  the  court 
will  determine  to  its  own  satisfaction,  bj 
examining  the  infant  on  his  knowledge  of 
the  obligation  of  an  oath,  and  the  religious 
and  secular  penalties  for  perjury. "  Id.  §  39l». 
** It  will  require  a  strong  case  to  sustain  &  re- 
versal of  the  rulinff  of  the  court  examining 
such  a  witness. "*  Id.  §  400.  See  cases  cited 
in  the  brief  of  the  attorney-general ;  also, 
State  V.  Morea,  2  Ala.  275 ;  Wade  v.  State, 
60  Ala.  164;  Blackwell  v.  State,  11  Ind.  196; 
State  V.  Denis,  19  La.  Ann.  119;  People  v. 
Bernal,  10  Cal.  66 ;  State  v.  WHttier,  21  Me. 
841,  88  Am.  Dec.  242 ;  State  ▼.  Le  Blane,  S 
Brev.  889;  StaU  v.  Jackson,  9  Or.  4S7. 
Whether  the  trial  court  determined  rii^htly 
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^e  questions  of  the  competency  of  the  wit- 
ness IS  not  presented  here.  That  is  a  ques- 
tion of  fact.  Only  questions  of  law  are  to 
l>e  reported,  under  the  statute,  or  considered 
by  this  court.  State  r.  Gross,  63  Wis.  41 ; 
JState  V.  Garnhauser,  74  Wis.  43.  The  court, 
T>eing  satisfied  of  the  competency  of  the  wit- 
ness, did  not  err  in  permitting  her  to  testify 
in  the  ca.<«e. 

2.  Ordinariljr,  the  testimony  of  one  com- 
petent witness  is  sufficient  to  sustain  a  con- 
Tiction.  There  are  crimes  for  which  it  is 
tiot  competent  to  convict  upon  the  uncorrob- 
orated testimony  of  one  witness.  These  are 
•exceptions  from  the  general  rule,  created  ei- 
ther by  statute,  or  some  established  rule  of 
the  common  law.  Except  in  these  excepted 
•oases,  the  testimony  of  one  witness  answers 
«t  law.  Even  the  testimony  of  an  accomplice 
is  sufficient  (Black  v.  8taU,  59  Wis.  471), 
4md  that  even  in  a  capital  case  United  States 
▼.  Neverson,  1  Mackey,  153 ;  United  States  y. 
Bieksler,  Id.  841.  The  weight  of  the  evi- 
•dence  is  for  the  jury.  If  they  are  satisfied 
by  it,  beyond  a  reasonable  doubt,  it  is  legally 
sufficient.  Even  in  cases  of  rape,  there  is  no 
indexible  rule  which  requires  corroboration 
•of  the  complainant's  testimony.  Such  cor- 
Toboration  is  expected,  and  its  absence  seri- 
ously impairs  the  case  of  the  prosecution. 
But  the  law  itself  is  satisfied  with  such  cor- 
roboration as  is  practically  procurable ;  else, 
many  crimen;  could  be  perpetrated  with  im- 
punity. Whart.  Grim.  L.  9th  ed.  565.  It 
IS,  to  a  great  extent,  in  the  discretion  of  the 
trial  court,  in  most  cases,  whether  corrobo- 
ration sliall  be  required,  and  how  much. 
IngalU  v.  State,  48  Wis.  649 ;  Blatk  v.  State, 
.mtpra.  Under  the  direction  of  the  court,  an 
intelligent  jury  are  not  likely  to  err  in  giv- 
ing undue  credit  and  force  to  the  testimony. 
if  that  should  happen,  it  is  always  within 
tkhe  power  of  the  court  to  correct  such  a  mis- 


take by  a  new  trial.  It  appears  ty  the  re- 
port that  there  was  some  corroboration  of  the 
principal  witness.  Whether  tlie  wiiole  evi- 
dence supports  the  conviction  cannot  be  an- 
swered here.  State  v.  Orass,  sitpra.  The 
court  being  satisfied  by  its  examination  that 
the  witncRS  was  competent  to  testify,  and 
tliat  practically  all  the  corroborative  testi- 
mony which  was  practically  procurable  had 
been  produced,  and  being  Siitisfled  of  Mio 
truth  of  the  verdict,  the  conviction  is  law- 
ful, and  should  be  sustained. 

8.  The  act  alleged  against  the  defendant 
is  an  act  of  ''open  and  gross  lewdness,  **  with- 
in the  meaning  of  the  statute.  The  statute 
punishes,  not  public,  but  open,  lewdness. 
The  phrase  "open  and  gross  lewdness"  is  not 
equivalent  to  the  plirase  "gross  lewdness  in 
an  open  place."  The  word  "open"  lias  no 
reference  to  place  at  all,  nor  to  number  of 
people.  It  is  used  simply  to  define  a  qualitv 
of  the  act  of  lewdness.  It  is  "open  lewcf- 
ness"  as  opposed  to  "secret"  lewdness.  It 
defines  the  same  act,  regardless  whether  it  is 
committed  in  presence  of  one  or  of  many. 
The  offense  may  be  committed  by  tlie  inten- 
tional act  of  exposing  one's  person  indecentl  v 
in  the  presence  of  one  person,  to  whom  it  is 
offensive,  as  well  as  in  the  presence  of  many 
persons.  It  could  not  change  the  quality  of 
the  act  that  it  was  committed  in  the  presence 
of  a  child  of  tender  years, — too  innocent  to 
be  offended  by  it.  The  benignity  of  the  law 
would  neither  presume  nor  permit  the  con- 
sent of  such  a  child  to  such  an  act.  Fowler 
V.  State,  5  Day,  81;  Qrisham  v.  StaU,  2 
Yerg.  589 ;  StaU  v.  MiUard,  18  Vt.  574,  46 
Am.  Dec.  170;  Com.  v.  Wardell,  128  Mass. 
53,  m  Am.  Rep.  857. 

The  first  question  is  answered  in  the  negative. 
Tfie  second  and  third  questions  are  ansinered  in 
the  affirmative.  It  will  be  so  certified  to  the 
circuit  court. 


MICHIGAN  SUPREME  COURT. 


0.   Sumner  BURROUGHS 

V, 

l^illiam  H.  EASTMAN,  Plff.  in  Err, 
(....Mich ) 

1.  An  arrest  without  a  warrant  may  be 
anthoriied  by  tbe  leerislature  for  other  mis- 
demeaoors  committed  in  presence  of  an  officer 
■B  well  as  for  brpaob  of  tbe  peace. 

IB*  The  eonstitntional  requirement  of 
due  prooees  of  law  to  not  violated  by  a  stat- 
ute eztendioir  the  rf^rht  to  arrest  without  war- 
rant for  crime  comojltted  in  presence  of  an 
officer  to  offenseB  for  wbicb  such  arrest  was  not 
tutborized  wben  the  constitution  was  adopted. 

3*  Constitutional  provisions  against 
issuing^  a  warrant  without  probable 
cause*  supported  by  oath  or  affirmation,  do  not 
spply  to  an  arrest  without  a  warmnt. 

4»  One  who  directed  an  arrest  and  is  found 

NoTS— As  to  tbe  rijrbt  to  arrest  without  warraot, 
see  fiut«  to  State  v.  Hunter  (N.  a)  8  L.  K.  A.  tt9. 
^  L.  R.  A. 


guilty  of  false  imprisonment  cannot  ooroplain 
tliat  the  one  who  actually  made  the  arrest  was 
found  not  guilty. 

^  (July  10,  liJM.) 

ERROR  to  the  Circuit  Court  for  Kent  County 
to  review  a  judgment  in  favor  of  plaintiiT 
in  an  action  brought  to  recover  damages  for 
alleged  false  imprisonment.    Reversed, 

The  facts  are  stated  in  the  opinions. 

Mr,  Edwin  F.  Uhl,  for  plaintilT  in  error: 

In  Mayo  v.  Wilson,  1  N.  H.  58,  the  court 
said:  <*By  the  15(h  article  of  tbe  Bill  of 
Rights  prefixed  to  the  constitution,  it  is  de- 
clared that  no  subject  Bhall  be  arte»ted.  Im- 
prisoned, .  .  .  exiled,  or  deprived  of  his  lib 
erty  or  estate  but  by  the  judgment  of  hi»  peers 
or  by  the  law  of  the  land.  Therefore,  all  war- 
rants ...  to  arrest  a  person  for  examination 
or  trial  in  prosecution  for  criminal  matters  are 
contrary  to  this  right  if  the  cause  or  fouodn 
tion  of  them  be  not  previously  supported  by 
oath  or  affirmation." 

Coke  sayB  the  words  **per  legem  ierraf'  ii> 


Sec  also  28  L.  R.  A.  088. 
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lILtLfpMk  Charta,  and  the  words  "due  process  of 
law"  in  the  Statute  of  87  Edw.  III.,  chap. 
8,  mean  the  same  thing. 

2  Co.  Inst.  60. 

An  arrest  without  writ  and  without  war- 
rant, if  authorized  by  the  common  or  statute 
law  of  the  land,  i8.an  arrest  by  due  process  of 
law,  and  an  arrest  by  the  law  of  the  land, 
within  the  meaning  of  the  constitution,  as 
much  as  an  arrest  made  by  virtue  of  a  warrant 
from  a  magistrate. 

If  a  statute  make  use  of  a  word,  the  mean- 
ing of  which  is  well  known  to  the  common 
law,  the  word  shall  be  understood  in  the  stat- 
ute in  the  same  sense  it  was  understood  at  the 
common  law. 

8mit/i  y.  Harmon,  6  Mod.  148. 

The  clause  in  our  constitution  now  under 
consideration  happens  to  be  a  literal  transla- 
tion from  Magna  Charta,  chap.  20. 

2  Co.  Inst.  45. 

Sullivan,  in  hia  lectures,  402,  has  a  com- 
mentary on  this  part  of  Magna  Cbarta.  He 
says  that  a  process  of  law  for  the  purpose  of 
an  arrest  is  two-fold,  either  by  the  king's  writ 
or  by  what  is  called  a  warrant  in  law.  He 
then  says  that  a  warrant  in  law  is  two  fold, 
viz.,  (1)  a  warrant  in  deed  by  authority  of  a 
legal  maeistrate,  or  (2)  that  which  each  private 
person  is  invested  with  and  may  exercise.  He 
then  enumerated  the  cases  where  the  law  war- 
rants a  private  person  to  arrest  and  imprison 
another.  1.  If  a  man  is  present  when  another 
commits  treason,  felony,  or  notorious  breach 
of  the  peace,  he  has  a  right  instantly  to  arrest 
aod  rommit  him  lest  he  should  escape.  2.  If 
an  affray  be  made  to  the  breach  of  the  peace 
any  person  may,  during  the  continuance  of  the 
affray  by  warrant  in  law  restrain  any  of  the 
offenders;  but  if  the  affray  be  over,  there  must 
an  express  warrant.  8.  If  one  man  dan- 
gerously wound  another,  any  person  may 
arrest  him,  that  he  be  safely  kept  till  it  be 
known  whether  the  person  shall  die  or  not. 

4.  Suspicion,  also,  when  it  is  violent  and 
strong,  is  in  manv  cases  a  good  cause  of  im- 
prisonment, but  ne  who  arrests  on  suspicion 
must  take  care  that  his  cause  of  suspicion  be 
such  as  will  bear  the  test,  for  otherwise  he  may 
\ie.  punishable  for  false  imprisonment.  5.  A 
watchman  may  arrest  a  night  walker  at  un- 
seasonable hours,  by  the  common  law.  But 
with  respect  to  persons  arrested  by  private  au- 
thority, there  must  be  an  information  on*  oath 
before  a  magistrate,  and  a  commitment  thereon 
in  a  reasonable  time,  which  is  esteemed  twenty, 
four  hours,  otherwise  the  person  is  to  be  no 
longer  detaioed.  Coke  in  his  commentary 
upon  Magna  Charta,  gives  the  same  explana- 
tion. 

2  Co.  Inst.  62.  See  also  Hawk.  P.  C.  115; 
Comyns,  Dig.  ImprUonment,  H.  4;  2  Roll.  550. 

An  arrest,  if  authorized  by  the  statute  or 
common  law,  though  without  writ  or  warrant 
in  deed,  has  always  been  considered  in  England 
as  warranted  per  legem  terra. 

Murray  v.  Hoboken  Land  db  Imp,  Co.  60  U. 

5.  18  How.  272.  15  L.  ed.  872;  Ekiu  v.  United 
Statee,  142  U.  S.  651,  85  L.  ed.  1146. 

Plaintiff  was  engaged  in  tfie  actual  violation 
of  an  ordinance  of  the  common  council  of  the 
city  in  the  presence  of  the  defendanta,  and 
therefore  they  had  authority  in  law  to  anest 
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him  without  a  warrant,  and  to  take  bim  befoie 
the  police  court  to  be  dealt  with  aooording  ti>> 
law. 

Com.  V.  HaetinM,  0  Met.  250;  Main  t. 
MeCarty,  15  111.  442;  White  v.  Kent,  11  Obk^ 
St.  550;  Mitchdl  v.  Lemon,  84  Md.  176;  8cirdt 
V.  Neetee,  47  Ind.  280;  Roddy  v.  Mniuoan,  4S> 
Md.  400;  Smith  v.  DoneOy,  66  lU.  464;  Staie  v. 
Cantieny,  84  Minn.  1;  Veneman  v.  Janet,  11j8> 
Ind.  41. 

An  arrest  without  process  is  justified  hy 
common-law  principles  in  cases  of  misde 
meaner. 

Sex  T.  Bootie,  2  Burr.  864. 

The  decisions  of  the  supreme  court  of  thi» 
state- do  not  hold  a  contrary  doctrine. 

Drennan  v.  People,  10  Mich.  160;  Quinn  v. 
Heiml,  40  Mich.  576;  Re  Way,  41  Mich.  299*.. 
People  V.  Batte,  58  Mich.  408;  Dnvie  v.  Bur- 
geee,  54  M)ch.  514,  52  Am.  Rep.  828;  Bobiaon  v. 
Miner,  68  Mich.  540;  Pinkerton  v.  Verberv,  T 
L.  R.  A.  607,  78  Mich.  678. 

Mr,  Jamefl  E«  MeBride»  fordefeodant  m 
error: 

There  are  many  loose  general  exprearion* 
made  by  the  courts,  which  would  indicnie  that 
arrest  without  warrant  might  be  made  in  all 
cases  of  misdemeanor  committed  in  view  of  the- 
of9cer,  but  these  cases  were,  invariably,  cases- 
of  breaches  of  the  peace,  and  referring  to  thena 
as  misdemeanors  the  courts  had  in  view  only^ 
the  facts  of  the  cases  considered. 

Cook  V.  SetkereoU,  6  Car.  &  P.  741;  Fox  ▼. 
Qaunt,  8  Bsrn.  &  Ad.  708;  BoweU  v.  Jadceen^ 
6  Car.  &  P.  728;  Rez  v.  Briaht,  4  Car.  &  P.  ^87;. 
J^evy  V.  Edwards,  1  Car.  &  P.  40:  Timothy  r. 
Qimpeon,  5  Tyrw.  244;  Bai/nes  v.  Bretteter,  2Q. 
B.  875;  Reg.  v.  Walker,  28  L.  J.  M.  C.  128;, 
Reg.  V.  Light,  8  Jur.  N.  8.  1180;  Derecourt  v. 
Onrbiihley,  5  El.  &  Bl.  188;  BovoditcJi  v.  Bai- 
chin,  5  Exch.  878;  Coupey  v.  Benley,  2  Esp.  540; 
(kbome  v.  Veiteh,  1  Post  &  F.  817. 

From  the  above  cases  it  will  clearly  appear 
that  the  right  to  arrest  without  warrant  is  con- 
6ned  to  such  cases  as  breach  of  the  peare  com- 
mitted in  view,  and  felonies  or  suspicion  of 
felony. 

By  "peace"  as  used  in  the  law  in  this  con- 
nection is  meant  the  tranquillity  enjoyed  by 
the  citizens  of  a  municipality  or  community 
where  good  order  reigns  among  its  membersw 

It  is  the  natural  right  of  all  persons  in  polit- 
ical society,  and  any  intentional  violation  of 
that  right  is  a  "breach  of  the  peace." 

BavtSY.  Burgess,  54  Mich.  517,  52  Am.  Rep. 
828. 

It  must  not  be  forgotten  that  there  can  be  na 
arrest  without  due  process  of  law.  An  arrest 
without  warrant  has  never  been  lawful,  except 
in  cases  where  the  public  security  requires  ii; 
and  this  has  only  been  recognized  in  felony,  and 
in  breaches  of  the  peace  committed  in  view  of 
the  officer. 

Re  Way,  41  Mich.  804;  tiuinn  v.  Heieei,  40- 
Mich.  576;  Slate  v.  Broion,  5  Harr.  (Del.)  607; 
Robison  v.  Miner,  68  Mich.  550;  Wright  t. 
CouH,  4  Bam.  <&C.  506;  Drennan  v.  People,  10 
Mich.  160;  PeopleY.  Bartz,  58  Mich.  405;  Ware 
V.  Loveridge,  75  Mich.  480;  People  v.  Johnmn^ 
18  L.  R.  A.  168,  86  Mich.  177. 

MontKomery»  J.^  delivered  the  opinkmol' 
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This  is  an  action  for  false  imprisonment. 
The  plaintiff  was,  by  defendant's  directions, 
.aiTRSted  while  engaged  in  gtviofl:  a  perform- 
<suioe  at  a  theater  in  the  city  of  Qrand  Rapids 
-on  Sunday  eyeninf^.    There  existed  an  ordi- 
nance of  the  city  of  Grand  Rapids  relative  to 
^«hows  which  prohibited  a  person  or  company 
.^Ting  theatrical  exhibitions  on  the  first  day  of 
&e  weelc.    The  charter  of  the  city  provides 
that  police  officers,  in  addition  to  the  power 
and  authority  possessed  by  them  at  common 
law  and  under  the  laws  of  the  state  in  matters 
-of  a  criminal  nature,  shall  have  the  power  to 
arrest  without  process  all  persons  who  shall,  in 
'4he  presence  of  the  arresting  officer,  be  en- 
^ged  in  the  yiolation  of  the  ordinances  of  the 
-eommoD  council  of  the  city,  and  that  the 
fx>1ice  officer  may  detain  such  persons  in  cus- 
tody until  complaint  shall  be  made  and  process 
iBSued  for  their  arrest  and  trial.    It  will  be 
'tseen,  therefore,  that,  so  far  as  the  legislative 
power  can  go,  it  has  been  exercised  to  autbor- 
-ize  an  arrest  without  warrant  for  an  offense 
-against  the  ordinance  of  the  city  which  is  com- 
mitted in  the  presence  of  the  officer.    It  is  in- 
=aisted,  however,  that  the  act  which  attempts  to 
•olothe  the  officer  with  this  power  is  uncoitstitu- 
^ooal.    This  court  has  repeatedly  held  that, 
:in  the  absence  of  any  statutory  power  or  au- 
^ority,  an  officer  cannot  arrest  except  on  sus- 
picion of  felony,  or  in  case  of  an  actual  breach 
•of  peace  committed  in  the  presence  of  the  ar- 
vestinp:  officer.   See  Way's  Ode,  41  Mich.  804, 52 
^m.  Rep.  828;  DaviiY.  BwveM,  54  Mich.  514; 
Quinn  v.  fleisel.iO  Mich.  576;  Pnovle  v.  John' 
.«m.  86  Mich.  176, 18  L.  R.  A.  168.  But  whether 
the  legislature  may  extend  the  right  to  the  officer 
to  arrest  for  other  misdemeanors,  not  amount- 
-InfT  to  a  breach  of  the  peace,  has  not  been  di- 
rectly passed  upon,  unless  it  be  in  the  case  of 
BoHion  v.  Miner,  68  Mich.  549.     In  People  v. 
^<>Anjon,86Mich.  179,18L.RA.  168,  the  subject 
is  referred  to,  but  as  the  record  was  not  in  shape 
to  present  i  he  question, it  was  left  undecided.  In 
Quinn  v.  Heinel,  40  Mich.  578,  Mr,  Justice  Mars 
-ton  said :  ' '  We  are  not  at  present  prepared  to  say 
that  an  ordinance  of  the  city  of  Grand  Rapids 
could  authorize  arrests  without  process  in  cases 
not  justified  by  common-law  principles."    But 
this  statement  in  this  case  was  mere  dictum, 
and,  if    the  qussre  suggested  had  been   an- 
swered in  the  negative,  it  would  not  necessarily 
follow  that  the  legislature  of  the  state  mieht 
not  confer  a  power  which  the  common  coiin- 
-cil  of  the  city,  under  the  charter  then  in  force, 
-could  not  have  conferred.      In   Rcbieon  v. 
Miner,  it  must  be  conceded,  language  is  em- 
ployed which  miflrht  be  construed  as  prohibit 
Ing  the  power  of  arrest.    The  statute  under 
•consideration  was  Act  No.  818  of  the  Lawa  of 
1887,  which  contained  the  peculiar  provision 
that  "any  person  found  in  the  act  of  violatinfr 
.any  of  the  provisions  of  this  section  shall  be 
•deemed  guilty  of  a  breach  of  the  peace  and 
punished  accordingly;  and  the  arrest  therefor 
may  be  without  process,  and  this  punishment 
•  Aall  be  taken  to  be  in  excess  of  all  other  man 
ner  of  punishment  in  this  act  provided  for  vio- 
lations of  the  provisions  of  this  section.    All 
•officers  authorized  to  make  arrests  for  a  breach 
<A  the  peace  shall  have  like  power  to  make  ar- 
rests under  the  provisions  of  this  section  as  in 
other  cases  of  a  breach  of  the  peace."    These 
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provisions  are  peculiar  and  incongmoos.  It 
seemed  to  have  been  an  attempt  on  the  part  of 
the  legislature  to  confer  the  power  of  arrest 
by  a  process  of  first  declaring  that  to  be  a 
breach  of  the  peace  which  is  not  such  in  fact, 
and  by  further  providing  that  a  party  might 
he  punished  for  such  breach  of  the  peace  in 
addition  to  and  beyond  the  punishment  pro- 
vided by  the  same  ststute.  The  conclusion  that 
these  provisions  could  not  be  maintained,  in 
view  of  the  constitutional  provisions  that  no 
person  shall  be  twice  put  in  jeopardy  for  the 
same  offense,  was  undoubtedly  correct.  As 
was  well  said  b^  Mr.  Justiee  Campbell,  in  ren- 
dering the  opinion  of  the  court,  "This  statute 
is  practically,  if  carried  out,  a  general  warrant 
itself,  directing  all  officers  to  visit  houses  and 
business  places  without  other  authority,  and 
make  searches  and  arrests  and  close  up  places 
of  business  on  their  own  well  or  ill  founded 
notion  that  the  law  has  been  violated."  But, 
in  the  course  of  this  opinion,  Justice  Campbell 
used  language  which  seems  to  favor  the  con- 
tention of  plaintiff  here,  as  follows:  "The 
constitution  prohibits  interference  with  per- 
sons or  property  without  due  process  of  law. 
The  proceedings  under  this  statute  are  all 
highly  penal  and  treated  expressly  as  criminal 
proceedings.  The  constitution  expressly  pro- 
hibits the  issue  of  warrants  of  search  or  seizure 
of  persons  or  property  except  on  a  sworn  show- 
ing, which,  it  has  always  been  held,  must  be 
of  facts,  on  personal  knowledge,  such  as  would 
establish  the  legal  probability  of  the  cause  of 
complaint.  If  the  legislature  could  evade  this 
by  providing  for  seizures  and  searches  without 
legal  warrant,  the  provision  would  be  useless." 
As  to  the  first  provision  of  the  constitution 
referred  to  in  the  discussion,  it  mesns  no  more 
than  that  a  person  shall  not  be  deprived  of  lib- 
erty except  by  the  law  of  the  land.  As  to  the 
latter  provision,  namely,  section  26  of  article 
6,  which  provides  that  "no  warrant  to  search 
any  place  or  to  seize  any  person  or  things  shall 
issue  without  describing  them  nor  without 
probable  catise  supported  by  oath  or  affirma- 
tion," we  are  constrained  to  say  that  this  sec- 
tion is  not  susceptible  of  the  construction 
which,  by  implication,  is  placed  upon  it  in  the 
opinion  of  Mr,  Justice  Campbell.  The  same 
provision  was  considered  by  the  supreme  court 
of  Alabama  in  the  case  of  Williams  v.  State, 
44  Ala.  48,  and  a  contention  that  such  provis- 
ion prohibited  an  arrest  without  warrant  was 
concisely  disposed  of  as  follows:  **The  fed- 
eral and  state  constitutions  both  provide  that 
no  warrant  shall  issue  to  search  any  place,  or 
to  seize  any  person  or  thing,  wirhout  probable 
cause,  supported  by  oath  or  affirmation.  Aa 
a  warrant  is  the  process  upon  which  ar- 
rests are  usually  made,  and  it  cannot  be 
issued  without  oath,  the  corollary  has 
been  drawn  that  there  can  be  no  arrest 
without  a  warrant.  The  popular  error  on  the 
subject  is  our  excuse  for  the  assertion  of  the 
truism  that  it  is  the  issue  of  the  warrant,  with- 
out oath  or  affirmation,  which  is  forbidden, 
and  not  the  arrest  without  a  warrant."  The 
statute  under  consideration  in  that  case  author- 
ized an  arrest  by  a  policeman  without  a  war- 
rant, on  any  day  anci  at  any  time,  for  any  pul>- 
lic  offense  committed,  or  a  breach  of  the  peace 
threatened,  in  his  presence.    It  may  further  be 
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•aid  tbat«  if  the  constitutional  provision  last 
quoted  is  to  be  construed  as  mi^ht  be  implied 
from  the  ianguaee  employed  by  Mr.  Justice 
Campbell,  it  would  exclude  all  arrests  without 
Tvarrant.  The  right  which  existed  at  common 
law  to  arrest  for  ofTenses  committed  in  the 
presence  of  the  officer  has  been  too  often  recog- 
nized since  the  adoption  of  our  constitution  to 
be  open  to  question.  Mr,  Justice  Campbell 
uses  the  further  languajs;e:  "  So  far  as  arrests 
are  concerned,  a  similar  principle  applies. 
Under  our  systenj  we  have  repeatedly  decided, 
in  accordance  with  constitutional  principles  ae 
construed  everywhere,  that  no  arrest  can  be 
made  without  warrant,  except  in  cases  of 
felony,  or  in  cases  of  breaches  of  the  peace 
committed  in  the  presence  of  the  arresting  ottl- 
cer.  This  exception  in  cases  of  breaches  of 
the  peace  has  only  been  allowed  by  reason  of 
the  immediate  danger  to  the  safety  of  the  com- 
munity ngainst  crimes  of  violence,  and  it  was 
confined,  even  in  such  cases,  to  instances  where 
the  violence  was  committed  in  the  presence  of 
the  officer."  This  language  embodies  a  correct 
statement  of  the  rule  of  common  law.  but,  if 
it  is  sought  to  extend  its  application  to  a  case 
where  the  legislature  has  authorized  the  arrest 
without  warrant  for  offenses  other  than 
breaches  of  the  peace  committed  in  the  view  of 
the  arresting  officer,  we  do  not  find  the  con- 
tention supported  by  authority.  In  Bishop  s 
Criminal  Procedure  (sec.  184)  it  is  said:  "The 
right  of  arrest  bv  officers  of  the  peace  is  more 
or  less  enlarged  by  statutory  regulations  in  the 
several  states,  as  well  as,  of  late,  in  England; 
or,  if  not  enlarged,  defined.  A  statute  enlarg- 
ing the  ri^ht, — that  is,  in  restraint  of  personal 
liberty, — is  to  be  strictly  construed.  But  stat- 
utes of  this  sort  are  generally  held  to  be  con- 
stitutional." In  RoberU  v.  State,  14  Mo.  138, 
65  Am.  Dec.  07,  the  power  of  the  municipality 
to  provide  by  ordinance  for  the  arrest  of  va- 
grants without  warrant  was  sustained.  The 
same  ruling  was  made  in  the  case  of  Bryan  v. 
BaUH,  15  111.  87,  and  Main  v.  McCarty,  Id.  441. 
In  Massachusetts  the  legislature  had  from  time 
to  time  provided  by  statute  for  the  arrest  of 
persons  guilty  of  a  particular  offense,  includ- 
ing the  offense  of  selling  liquor  contrary  to  law, 
and  the  offense  of  drunkenness,  and  the  power 
of  arrest  without  warrant  for  the  commission 
of  the  offense  has  been  repeatedly  sustained. 
See  Jon* 8  v.  Boot,  6  Gray,  435;  Mason  v.  TA)th- 
rov,  7  Gray,  354;  Com,  v.  Oheney,  141  Mass. 
102,  55  Am.  Rep.  448.  See  also.  Davis  v. 
American  Soc.  for  Frezention  of  Cruelty  to 
Animals,  75  N.  Y.  862.  In  White  v.  Kent,  11 
Ohio  8t.  550,  a  statutory  provision  which  con- 
ferred the  right  upon  police  officers  to  arrest 
without  process  for  violations  of  the  city  char- 
ter not  amounting  to  breaches  of  the  peace  was 
unheld.  It  was  said:  *'It  is  evident  that  many 
ordinances  necessary  for  good  order  and  gen- 
eral convenience,  as  well  as  for  the  preserva- 
tion of  morals  and  decency,  would  be  almost 
nugatory  if  offenders  could  only  be  arrested 
upon  warrant."  In  Davis  v.  American  Soc. 
for  Prevention  of  Cruelty  to  Animals^  supra,  it 
was  held  that  a  statute  authorizing  an  arrest, 
without  process,  of  one  guilty  of  cruelty  to 
animals,  was  valid.  In  &  Connor  v.  Bucidin, 
69  N.  H.  589,  a  stautue  authorizing  an  officer, 
upon  view  of  any  crime  or  breach  of  peace  or 
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offense  against  the  police  of  towns,  to  arrest, 
without  warrant,  was  sustained.  In  St'fU  v. 
Cantieny,  34  Minn.  1,  a  statute  of  the  state  tn- 
thorizing  any  peace  officer  to  arre^^t  wiiboot 
warrant  for  a  '* public  offense  committed  or  at- 
tempted in  his  presence"  was  construed  and 
upheld,  and  it  was  held  that  an  arrest  withont 
warrant  for  such  public  offense  was  author- 
ized, even  if  the  offense  did  not  amount  to  a 
breach  of  the  peace.  See  Wafd  v.  Walion,  30 
Minn.  608.  See  also,  Benlle  v.  StaU,  16  Tex. 
App.  70;  Wiltse  v.  Rolt,  95  Ind.  469;  Taaffe  v. 
Sletin,  11  Mo.  App.  507;  Smith  v.  Zhnet^.  6S 
111.  465;  Scirde  v.  Nee^es,  47  Ind.  2^9;  JanU 
V.  State,  28  Tex.  App.  79;  Butolpft  v.  lilva, 
41  How.  Pr.  481;  Ballard  v.  Stale,  43  Ohio  Sl 
840;  I  Dill.  Mun.  Corp.  ^§  210,  211,  214.  and 
cases  cited  in  notes. 

It  will  be  seen  that  tbe  question  has  arisr-a 
in  many  of  our  sister  states,  and  the  power  to- 
authorize  arrest  on  view  for  offenses  not 
amounting  to  breaches  of  the  peace  lias  been 
affirmed.  Our  attention  has  been  called  to  no 
case,  nor  have  we  in  our  research  found  one. 
in  which  the  contrary  doctrine  has  been  a^ 
serted.  We  think  that,  while  the  lansuage  ii> 
Robison  v.  Miner  may  furnish  justificaiion  for 
the  contention  which  is  made  by  the  plniniiff' 
here,  the  language  which  we  have  referred  to. 
bearing  that  construction,  was  not  Dccess«iry  to 
a  determination  of  the  question  there  involved. 
and  should  not  be  followed.  The  rii;ht  to  ar 
rest  without  warrant  applies  as  well  to  felon  ies^ 
made  so  by  statute  after  the  adoption  of  (be 
constitution  as  to  offenses  which  are  felonies 
at  the  common  law,  and  this  without  exprfs» 
legislation  providing  for  such  arrest  Fire- 
stone V.  Rice,  71  Mich.  877.  This  holding  ia 
wholly  inconsistent  with  the  claim  that  what 
is  due  process  of  law  must  be  determined  by 
what  arrest  without  warrant  was  permissible' 
at  the  time  of  the  adoption  of  the  constitution. 
It  is  illogical  to  say  that  the  legislature  may, 
by  defining  a  particular  offense  as  a  felony,  or 
providing  for  Its  punishment  as  such,  author- 
ize an  arrest  without  warrant  for  such  offense 
not  committed  in  the  presence  of  the  officer, 
and  yet  it  may  not  by  statute  authorize  arrest 
for  a  misdemeanor  committed  in  the  presence 
of  the  officer.  The  necessity  may  be  as  great 
in  the  one  case  as  in  the  other,  and  tbe  case  of 
Firestone  v.  Rice  illustrates  that  the  rule  is  not 
irrevocably  or  inflexibly  fixed  by  the  stale  of 
the  law  as  it  eiisted  prior  to  the  adoption  of 
the  constitution.  The  same  provision  of  tbe 
constitution  which  protects  the  person  protects 
the  property  from  invasion  without  due  pro- 
cess of  law,  and  yet  statutes  which  have  pre- 
scribed  what  use  of  propertjr  shall  constitute 
a  nuisance,  and  authorized  its  summary  de- 
struction when  so  used,  have  been  upheld  bv 
the  courto  {fiart  v.  Albany,  9  Wend.  571.  24 
Am.  Dec.  165;  Meeker  v.  Van  Reiisselaer,  15 
Wend.  397;  American  Print  Works  v.  Imw 
rence,  21  N.  J.  L.  248),  and  fully  approved  by 
the  Federal  Supreme  Court  in  the  recent  case 
of  Lawton  v.  SUele,  152  U.  S.  134,  88  L.  ed. 
385.  See  also  People  v.  Brooks  (decided  at  the 
present  term,  (Mich.)  59  N,  W.  Rep.  444. 

2.  Appellant  also  contend^  that  the  verdict 
of  the  jury  finding  the  defendant  guiliy  should 
not  be  allowed  to  stand  because  of  the  incon- 
sistency in  the  verdict  rendered.    The  actual 
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arrefil,  which  wm  made  by  the  direction  of  the 
defendant  Eastman,  was  made  by  one  Hurley, 
lieutenant  of  police.  Hurley  was  Joined  with 
defendant  Eastman,  and  upon  the  trial  East- 
man was  found  guilty,  and  Hurley  not  guiiiy. 
It  does  not  appear  whether  the  plaintiff  has 
rested  content  with  the  verdict  in  favor  of 
Hurley,  but.  while  it  may  be  that  the  jury  ren- 
dered an  inronsistent  verdict,  it  does  not  fol- 
low that  defendant  Eastman  can  take  advan- 
tage of  it.  The  plaintiff  could  have  nolie 
proseguied  the  case  as  against  Hurley  at  any 
sta&re,  and  have  proceeded  to  try  the  issue  as 
agaiDst  Eastman.  The  plaintiff  might,  after 
verdict,  have  moved  for  a  new  trial  as  against 
defendant  Hurley,  and  a  different  result  might 
be  reached  on  another  trial.  We  think  the 
point  should  be  overruled. 

The  circuit  yjdfie,  however,  erred  in  in- 
structing the  jury  that  the  leeislature  has  not 
the  power  to  authorize  an  arrest  for  an  offense 
Dot  amounting  to  a  breach  of  the  peace,  with- 
out warrant,  if  committed  in  view  of  the  offi- 
cer. For  this  reason,  the  Jtufgmeni  toiU  be  re- 
vened,  with  costs;  and  a  new  trial  ordered. 

Grant  and  Hooker*  JJ,,  concurred  with 
Hoiitiromery«  J, 

McChrath.  Oh,  J„  dissenting: 

I  am  not  prepared  to  overrule  the  doctrine 
of  Eobisfm  v.  Miner,  68  Mich.  549.  The  stat- 
ute under  consideration  in  that  case,  as  in  the 
preeent  case,  empowered  officers  to  arrest  with- 
out i)roces8,  and  it  was  with  reference  to  that 
provision  that  the  language  of  Mr,  JvsCice 
Campbell,  referred  to  by  my  Brother  Mont- 
gomery, was  used,  and  there  is  no  room  for 
saving  that  that  language  was  unnecessary  to 
a  determination  of  the  question  there  involved. 
Tbe  evident  intent  of  the  legislature  in  the 
provision  under  consideration  was  to  bring  the 
offense  aimed  at  within  the  category  of  breaches 
of  the  peace,  in  order  to  subject  it  to  tbe  inci- 
dents of  offenses  of  that  class.  In  Alhr  v. 
Wa!/ne  County  Auditors,  48  Mich.  76-97,  Mr, 
Justice  Campbell  says:  "The  constitution  has 
also  provided  that  no  one  shall  be  deprived  of 
liberty  without  due  process  of  law,  and  has 
provided  that  no  wnrrant  shall  issve  except 
upon  oath  or  affirmation  establishing  probable 
cause.  It  has  been  settled  for  centuries,  and 
th->  doctrine  has  i)een  recognized  here,  that  ex- 
cxrpi  in  cases  of  reasonable  belief  of  treason  or 
felony,  or  breach  of  the  peace  committed  in 
presence  of  an  officer,  there  is  no  due  process 
of  law  without  a  warrant  issued  by  a  court  or 
magistrate  upon  a  proper  showing  or  finding." 
As  was  said  by  Mr.  Jvitiee  Cooley  in  Weimer 
▼.  Bunbury,  80  Mich.  201-218:  "The  constitu- 
tion makes  no  attempt  to  define  such  process, 
but  assumes  that  custom  and  law  have  already 
settled  what  it  is.  Even  in  judicial  procccd- 
iDgs,  we  do  not  ascertain  from  the  constitution 
-what  is  lawful  process,  but  we  test  their  action 
1)Y  principles  which  were  before  the  consHtu- 
tfon,  and  the  benefit  of  which  we  assume  that 
tbe  constitution  was  intended  to  perpetuate. 
.  .  .  The  bills  of  rights  in  the  American  con- 
stitutions have  not  been  drafted  for  the  intro- 
duction of  new  law.  but  to  secure  old  princi- 
ples against  abrogation  or  violation.  They  are 
conservatory  instruments,  rather  than  refbrm- 
24  L.  R.  A. 


atory,  and  they  assume  that  the  existing  prin- 
ciples of  the  common  law  are  ample  for  the 
protection  of  individual  rights,  when  once  in- 
corporated in  the  fundamental  law,  and  thu» 
secured  against  violation.  We  are,  therefore, 
of  necessity,  driven  to  an  examination  of  the 
previous  condition  of  things,  if  we  would  un- 
derstand the  meaning  of  due  process  of  law.  as 
the  constitution  employs  the  term." 

It  may  well  be  asked  what  principle  wa» 
perpetuated  or  secured  against  abrogation  or 
violation,  if  what  constitutes  due  process  of 
law  is  made  to  depend  upon  tlie  will  of  tbe 
legislature  as  expressed  in  any  one  of  our 
many  and  varied  municipal  charters.  If  thia 
constitutional  provision  be  not  reirarded  as  a 
limitation  of  the  power  of  the  legislature,  then 
the  statute  is  in  each  instance  the  test  of  au- 
thority, and  the  constitutional  provision  is< 
without  office  or  force.  That  provision  is  not 
necessary  to  support  or  protect  the  statute. 
The  latter  is  to  be  construed  in  subordinatioi> 
to  the  constitution,  and  is  to  be  tested  by  ihat 
instrument.  The  term  "due  processor  law"" 
had  a  well-setiled  meaning  when  the  con- 
stitution was  adopted,  of  which  tbe  framera 
of  that  instrument  must  be  presumed  ta 
have  had  knowledge,  and  with  reference  to- 
which  it  must  be  presumed  that  they  acted. 
Subsequent  legislation  cannot  change  the 
meaning  or  effect  of  a  constitutional  pro- 
vision. A  statute  may  provide  for  a  re- 
moval from  office,  or  for  the  taxation  or  talc- 
ing of  property  without  notice  or  hearing, 
but,  although  such  would  be  a  process  provided 
by  law,  it  will  not  be  contended  that  a  removal 
or  a  taking  thereunder  would  not  be  a  plain 
violation  of  the  constitution.  Such  statutory 
process,  when  tested  by  principles  which  were 
before  the  constitution,  would  be  found  to  lack 
essential  requisites  of  due  process.  Tbe  con- 
stitution nowhere  in  express  terms  speaks  of 
notice  or  a  day  in  court,  but.  notwithstanding^ 
these  are  universally  recognized  as  essential  in- 
cidents of  due  process.  In  Weimer  v.  Hun- 
bvry,  supra,  Mr,  Justice  Cooley  subjected  the 
process  under  consideration  in  that  case  to  the 
test  of  settled  rules  which  antedated  the  con- 
stitution. Any  other  test  would  violate  a  car- 
dinal rule  of  constitutional  interpretation,  sub- 
ject provisions  designed  for  the  protection  of 
persons  and  property  to  legislative  moditica- 
tion,  and  make  tbe  meaning  of  a  term  employed 
in  the  fundamental  law,  which  term  had,  at 
the  time  of  the  adoption  of  the  constitution, 
a  well-known  signification,  depend  upon  the- 
language  used  in  a  municipal  charter  or  ordi- 
nance. 

The  facts  in  many  of  the  cases  cited  by  my 
Brother  Montgomery  bring  the  cases  clearly 
within  rules  as  laid  down  by  this  court.  la 
State  V.  Cantieny,  34  Minn.  1,  respondent  and 
his  companions  were  intoxicated,  noisy,  and 
disorderly  in  the  night-time,  in  a  public  street. 
An  officer  undertook  to  disperse  them,  and  a 
scuffle  ensued,  during  which  an  attempt  waa 
made  to  take  away  from  the  officer  his  baton. 
He  undertook  to  arrest  one  of  them,  and  waa 
shot  Not  only  were  the  parties  guilty  of  a  dis- 
turbance of  public  tranquillity,  but  of  a  breach 
of  peace  against  the  officer.  In  Seville  v.  t^tate, 
16  Tex.  App.  70,  the  party  was  intoxicated  io 
a  public  place,  and  in  the  act  of  committing  a 
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breach  of  the  peace.  In  Wilt$e  ▼.  Hoit,  06 
lod.  469,  the  offloer,  having  knowledge  that 
appellee  had  previously  threatened  the  life  of 
one  Bogart,  and  hearing  the  distnrbanoe  in 
Bogart's  office,  and  seeing  the  appellee  emerge 
:from  the  office  in  an  intoxicated  condition, 
wild  with  excitement  and  anger,  arrested  him. 
In  Bryan  y.  Bates,  15  III.  S7,  it  was  held  that 
-the  powers  of  cities  and  their  ministeriul  offi- 
cers were  not  changed  by  the  new  constitution. 
The  arrest  was  of  a  person  who  was  drunk, 
4md  was  disturbing  the  peace  by  violent,  tu- 
multuous language,  calculated  to  provoke  a 
breach  of  the  ])eace.  In  SdreU  v.  Neeves,  47 
Ind.  289,  the  party  arrested  was  in  the  public 
etreets  in  a  state  of  gross  intoxication,  unable 
to  walk  or  stand  without  support,  and  when 
found  was  prostrated  upon  the  sidewalk,  and 
was  of  course  an  actual  obstruction  to  travel, 
«  disgusting  and  offensive  spectacle,  and  the 
situation  was  calculated  to  attract  a  curious 
<;rowd.  Com.  v.  Cheney,  141  Mass.  lOd,  was  a 
^ase  of  like  character.  In  0^ Connor  v.  Buck- 
lin,  59  N.  H.  589,  the  arrest  was  made  under  a 
statute  providing  that  any  officer,  upon  view 
of  any  crime  or  breach  of  the  peace,  or  offense 
against  the  police,  might  arrest  without  war- 
rant, but  it  does  not  appear  Just  what  the  of- 
fense charged  was.  In  WUUe  v.  Holt,  supra; 
Wahl  V.  Walton,  80  Minn.  606,  and  Taaffe  v. 
JSlevin,  11  Mo.  A  pp.  607,  there  had  been  an  act- 
ual breach  of  the  peace.  Bouvier  defines  a 
breach  of  the  peace  as  a  violation  of  public  or- 
der; an  act  of  public  indecorum.  In  Poople  v. 
Johnson,  86  Mich.  176,  18  L.  R  A.  168,  a 
breach  of  the  peace  was  defined  as  a  violation 
of  public  order,  a  disturbance  of  the  public 
tranquillity,  by  any  act  or  conduct  inciting  to 
violence,  or  tending  to  provoke  or  excite  oth- 
-ers  to  break  the  peace;  and  it  was  held  that  to 
be  intoxicated  and  yelling  on  the  public  streets, 
in  such  a  manner  as  to  disturb  the  good  order 
«nd  tranquillity  of  the  village,  is  an  act  of  open 
violence  and  a  breach  of  the  peace,  which,  if 
•committed  in  the  presence  oi  an  officer,  will 
Justify  an  arrest  without  warrant.  In  Davis 
V.  Burgess,  64  Mich.  614,  62  Am.  Rep.  828, 
held,  that  the  use  of  ffrossly  indecent  and  pro- 
fane language  towards  another  upon  the  pub- 
lic street,  and  in  the  presence  of  others,  is  a 
bieach  of  the  peace.  In  White  v.  Kent,  11 
Ohio  St.  660,  the  ordinance  prohibited  sales  at 
aaction  in  the  public  streets.  The  court  held 
titat  the  care,  supervision,  and  control  of  the 
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streets  was  eommitted  to  the  moiileipdltj; 
that  it  was  tlie  duty  of  the  dly  to  aeeoie  ts 

the  public  the  unobstructed  use  of  the  i 
and  thus  promote  the  order,  oomfarC.  and  < 
venienoe  of  the  inhabitants,  and  that  whatever 
unoecessarilv  and  unreasonably  interferad 
with  the  primary  and  appropriate  use  of  ths 
street  was  a  nuisance.  The  cases  of  Jones  v. 
Root,  6  Gray,  486,  and  Mason  v.  Loikrop,  7 
Gray,  864,  involve  the  precise  question  whii^ 
was  disposed  of  by  thu  court  in  Roi»»on  ▼. 
Miner,  supra,  BoSerts  y.  State,  14  Mo.  i38. 
68  Am.  Dec.  97,  was  an  arrest  for  Tagrancr. 
as  defined  by  a  municipal  ordinance.  But  that 
case  is  clearly  opposed  to  Waff's  Case,  41  Mirb. 
299.  In  that  case,  vagrancy  wasdistingiiished 
fmm  disorderly  conduct  and  breaches  of  the 
peace,  and  it  was  held  that  its  statutory  defini- 
tion could  not  be  enlarged  by  municipal  ordi- 
nance. 

And,  with  respect  to  the  main  question,  Mr 
Justice  Campbell  says:  "It  must  not  be  for- 
gotten that  there  can  be  no  arrest  without  due 
process  of  law.  An  arrest  without  warrant 
has  never  been  lawful,  except  in  those  ca^^ 
where  tbe  public  security  requires  it;  and  this 
has  only  been  recognised  in  felony,  and  in 
breaches  of  tbe  peace  committed  in  presence  of 
the  officer.  Quinn  v.  Ueisel,  40  Mich.  576; 
Drennan  v.  People,  10  Mich.  169.  It  could  not 
have  been  contemplated^inasmuch  as  we  are 
bound  to  suppose  the  legislature  intended  to 
respect  constitutional  safeguards— that  the  sta- 
tion house  sessions  would  have  occasion  to  deal 
with  many  cases  of  misdemeanors,  nor  with 
any  when  an  arrest  could  be  safely  pnslpooed. 
The  occasions  which  would  Justify  arrest  with- 
out process  must  be  verv  rare  indeed  in  caaes 
of  vagrancy:  and,  in  a  city  no  larger  than  De- 
troit, persons  charged  with  disorderly  oondact 
can  very  generally  be  dealt  with  more  l^tally 
and  justly  in  the  regular  way,  inasmuch  as 
very  much  of  it  involves  no  immediate  danger 
to  public  or  private  security."  It  seems  lo  me 
that  what  is  meant  by  the  term  "due  procesa 
of  law,"  as  employed  in  the  constitutioo.  is 
not  only  well  settled  by  this  court,  but  that  its 
signification  has  been  arrived  at  by  the  props 
recognition  of  a  well  recognized  rule  of  consti- 
tutional interpretation. 

Lonift  /.,  concurrea  with  MeGi«thi»_CiL 
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(IpniiiDg  with  October  1, 1898.  Classified  as  FoUows: 


I.  PuRLTC,  Official,  and  Statutoky  Mattbr8. 

II.    CONTBACTUAL  AHD  COMMEBCIAL  RELATIONS. 

III.  Corporations  and  Associations. 

IV.  Domestic  REiiATioNS*.  Pergonal  Cafacitt. 

V.   FiDUCIARIBS  AND  ReFRESENTATIYES. 

YI.  Torts  ;  Negligence;  Injuries;  Nuisances. 
VII.  Profbrty  Rights;  Liens;  Gifts. 
VUI.  Civil  Remedibb;  Rules  and  PRiNoiFLaa 
IX.  Criminal  Law  and  Practice. 


L  Public,  Official,  and  Statutory  Mattkbo. 


Tbe  claf  m  that  a  statute  is  unconstitutional 
^[)ecau8e  against  the  spirit  of  government  and 
-tte  general  principles  of  law  and  reason  is  de- 
fied validity  in  a  Texas  case.    (Tez.)  504. 

A  statute  is  held  not  to  violate  a  constitu- 
^onal  provision  that  Justice  shall  be  admints- 
-tered  freely  and  without  purchase  because  it 
-authorizes  officers  to  collect  reasonable  fees  to 
•create  a  fund  out  of  which  their  salaries  are  to 
twpaid.    (Ind.)469. 

A  statute  allowing  punitive  damages  in  a 
<«ause  of  action  already  existing  is  declared  to 
he  expMt  facto  as  well  as  retrospective,  within 
the  meaning  of  constitutional  prohibitions. 
<Colo.)  887. 

Taking  gravel  from  private  lands  for  neces- 
«ary  repairs  to  highways  is  held  constitutional, 
although  no  notice  is  given  to  the  owner,  where 
be  is  allowed  to  present  a  claim  for  compensar 
tlon  to  the  county  court  and  have  it  allowed, 
with  opportunity  to  be  heard  unquestioned. 
•<0r.)  856. 

Appropriations, 

A  constitutional  prohibition  against  Incur- 
ring state  indebtedness  without  first  making  an 
•appropriation  is  held  inapplicable  to  a  contract 
by  the  legislature  for  current  administration  of 
•atate  affairs.    (8.  Dak.)  784. 

A  statute  creating  an  office  and  fixing  a  salary 
to  be  paid  is  held  to  constitute  a  continuing 
•appropriation,  making  an  annual  appropria- 
-tioQ  therefor  unnecessary.    ( Wyo.)  266. 
Begvlation  of  btuine$$. 

The  constitutionality  of  statutes  relating  to 
-contracts  of  employment  is  again  discussed  in 
•a  case  which  holds  an  eight  hour  law,  except 
for  farm  and  domestic  labor,  with  a  require- 
ment that  for  every  additional  hour  the  pay 
-ah all  be  double  that  of  the  hour  preceding,  un- 
^constitutional.    (Neb.)  702. 

Tbe  right  to  practice  Christian  science  on 
tbe  ground  that  it  is  an  act  of  worship  or  of 
•^nt^,  and  therefore  not  within  the  statute  pro- 
bibiiing  unauthorized  practice  of  medicine,  is 
-denied  in  a  case  where  compensation  was  ex- 
pected for  the  treatment    (Neb.)  68. 

The  Illinois  statute  restricting  the  sale  of 
«allroad  and  steamboat  tickets  to  agents  having 
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a  certificate  of  authority  is  held  constitntfonaL 
(111.)  15-3. 

A  similar  statute  Is  held  constitutional  ia 
Minnesota.    (Minn.)  498. 

The  regulation  and  supervision  of  banking 
business  is  held  within  the  power  of  the  legis- 
lature in  a  Kansas  case,  which  did  not,  how- 
ever, prohibit  any  one  from  engaging  in  that 
business.    (Kan.)  854. 

An  ordinance  prohibitUig  public  laundries 
except  in  two  designated  blocks  without  a  li- 
cense conditioned  on  the  consent  of  neighboring 
owners  is  held  an  unconstitutional  interference 
with  personal  and  property  rights.    (Cal.)  195. 

The  constitutionality  of  a  statute  authorizing 
railroad  commissioners  to  fix  maximum  rates 
presents  several  questions  decided  in  an  Dlinois 
case.    (111.)  141. 

A  statute  compelling  all  regular  passenger 
trains  to  stop  at  county  seats  is  held  to  be  not 
unreasonable,  nor  an  interference  with  inter- 
state commerce  or  with  the  United  States 
mails.    (Minn.)  602. 

A  horse  railway  Is  held  not  to  be  a  railroad 
within  the  Tennessee  act  as  to  stopping  railroad 
trains  before  crossing  another raUroad.  (0.  C. 
App.  6th  C.)  693. 

Jurisdiction. 

The  Jurisdiction  of  a  state  court  to  punish 
manslaughter  committed  In  the  state  Is  upheld 
in  a  New  York  case,  although  the  same  act  was 
an  offense  under  federal  laws,  punishable  in  a 
United  States  court.    (N.  Y.)  117. 

An  important  discussion  of  the  Jurisdiction 
of  decedent's  estates  is  found  in  a  case  respect- 
ing Alabama  claims,  in  which  it  is  held  among 
other  things  that  such  a  claim  is  property  in  the 
District  of  Columbia  for  the  purpose  of  admin- - 
istration  there.    (Vt.)  684. 

See  also  ir^a,  TV. 

Oglecrs, 

The  right  of  a  dejure  officer  to  recover  from 
a  de  facto  officer  the  fees  or  salary  received  by 
tbe  latter  is  decided  to  be  a  common -law  right, 
which  is  recognized  in  Illinois.    (III.)  59. 

An  important  case  as  to  the  power  of  the 
legislature  to  establish  an  additional  qualifica- 
tion of  officers  such  as  the  ownership  of  a 
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freehold  estate,  upholds  the  power.    (W.  Ya.) 
843. 

That  a  citizen  may  he  compelled  to  accept 
an  office  is  decided  in  an  Illinois  case*  in  which 
mundamus  is  upheld.    (111.)  492. 

Forhiddin^  the  removal  of  officers  for  politi- 
CA  reasons,  in  a  charter  authorizing  the  gov- 
ernor to  make  such  removals  for  cause  to  he 
stated  in  writing,  is  held  to  constitute  a  re- 
straint only  hy  operation  on  the  conscience  of 
the  executive,  and  to  give  the  courts  no  power 
to  review  his  action  on  the  ground  that  a  re- 
moval is  for  political  reasons,  contrary  to  his 
Tvritten  declaration.    (Colo.)  201. 

Directors  of  the  poor  are  held  in  a  Pennsyl- 
vania case  to  he  indictable  at  common  law  for 
negligence  in  allowing  the  ill-treatment  of  a 
pauper  l>oy  apprenticed  to  an  unfit  master. 
(Pa.)  552. 

Attorneys, 

In  a  remarkably  full  review  of  the  authori-' 
ties  on  the  subject  of  the  nature  of  the  voca- 
tion of  an  attorney  in  respect  to  the  exercise  of 
a  public  office,  the  New  Hampshire  court  con- 
cludes that  women  may  practice  law,  although 
excluded  from  voting  or  holding  office.  (N. 
H.)740. 

Munietpal  eorparationt. 

The  liability  of  a  municipal  corporation  for 
failure  to  supply  water  to  a  private  person  ac- 
cording to  contract  with  him  is  upheld  in  a 
Mnssachusetts  case.     (Mass.)  287. 

The  rule  that  a  city  is  not  liable  for  negli- 
gence in  respect  to  a  public  duty  is  applied  in 
respect  to  the  breaking  of  a  pole  used  for  wires 
of  a  fire  signal  system  of  the  city,  whereby  a 
lineman  working  for  the  city  is  injured. 
(Mass.)  420. 

'i'he  liability  of  a  city  for  damages  caused 
b>  ti  reworks  is  denied  in  an  Arizona  case,  dis- 
ti'nuuishing  the  New  York  case  in  21  L.  R.  A. 
641.     (Ariz.)  430. 

A  city  is  held  not  liable  for  the  death  of  a 
person  caused  by  a  mob,  under  a  statute  mak- 
ing a  city  liable  for  destruction  of  property  by 
such  a  mob.    (C.  C.  E.  D.  La.)  592. 

The  restriction  of  municipal  indebtedness  is 
involved  in  a  case  which  holds  that  securities 
of  the  city  paid  by  it  and  placed  in  its  sinking 
fund  are  not  to  be  counted  as  part  of  its  in- 
debtedness.   (Pa.)  781. 

The  right  to  include  rural  land  in  a  munic- 
ipal corporation  against  the  owner's  consent  is 
a  question  on  which  there  has  been  some  dif- 
ference of  opinion,  but  which  the  supreme 
court  of  Washington  upholds.    (Wash.)  795. 

The  interesting  question  as  to  the  power  of 
city  authorities  over  trees  in  streets  is  decided 
in  North  Carolina  in  favor  of  the  city  and 
against  a  review  of  the  discretion  of  city  au- 
thorities by  the  courts.    (N.  C.)  671. 

An  ordinance  prohibiting  the  use  of  blinds, 
screens,  stained  glass,  or  anything  to  obstruct 
the  view  of  the  interior  of  a  saloon  is  held  un- 
reasonable and  invalid,  under  the  general 
power  to  license  and  regulate  saloons.  (Ind.) 
768. 

The  claim  that  a  license  fee  of  $2,000  for  the 
sale  of  liquors  is  prohibitory  was  denied  on  the 
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facts  shown,  in  a  city  of  4,000  inhahitista 
(Ala.)  774. 

ITiffhu>ay8. 

An  extensive  discussion  of  the  propertr 
rights  of  abutters  in  respect  to  access  to  then^ 
property  from  a  highway,  and  to  licfht  and  air, 
is  found  in  a  Utah  case'  which  hotds  that  iLf 
modem  doctrine  makes  no  distinction  betwe«D 
cases  in  which  the  fee  is  owned  by  the  abut 
ters  and  those  in  which  it  is  held  by  the  dti 
in  trust  for  the  public.    (Utah)  610. 

The  ri^ht  of  an  abutting  owner,  whose  a^ 
cess  to  his  property  from  the  street  is  practi- 
cally cut  ofi^  by  a  structure  in  the  street,  to 
recover  for  damages  sustain vd,  which  isaqoer 
tion  presenting  much  conflict,  is  decided  in  the 
affirmative  in  Colorado,  although  the  coostitn 
tional  provision  in  that  state  "requiring  com- 
pensation for  property  damaged  is  limited  br 
the  courts  to  extraordinary  uses.     (Colo.)  392. 

On  the  other  hand  in  Maryland  a  similar 
structure  is  held  not  to  constitute  a  taking  of 
any  property  of  an  abutting  owner,  althougfa 
he  is  given  by  the  statute  a  right  of  action  for 
damages  for  the  consequential  injuries.  (Md) 
896. 

Although  the  Missouri  courts  have  held  that 
a  city  could  allow  a  railroad  in  a  street  with- 
out compen$!ation  to  abutting  owners,  this  doc- 
trine is  denied  extension  to  give  a  practical 
monopoly  of  a  street  to  a  railroad.    (Mo.)  516. 

The  erection  of  telegraph  poles  in  a  highwaj 
is  held  in  Michigan  a  proper  street  use  which 
does  not  constitute  an  additional  servitude  up- 
on the  fee.    (Mich.)  721. 

Tanks  in  a  street  for  sprinkling  erected  un- 
der license  from  a  city  are  held  ^not  to  consii- 
tute  a  nuisaoce  and  not  to  be  removable  vsiih 
out  compensation  to  the  owner.     (Or.)  78T. 

An  ordinance  imposing  a  tax  of  $2  on  each 
telegraph  pole  in  a  city  for  use  of  streets  is  up- 
held, although  the  telegraph  company  is  » 
post-road  under  act  of  congress.     (Md.)  161. 
Public  alley. 

An  ordinance  closing  a  public  alley  for  pri- 
vate use  is  held  an  illegal  destruction  of  the 
easement  of  abutting  owners.    (Md.)  ^03. 

An  abutting  owner's  rights  in  an  abuitir^ 
alley  are  also  protected  against  an  over  bead 
structure  or  bridge  between  his  property  ui»a 
the  entrance,  by  which  his  light  and  air  are 
obstructed.    (111.)  406. 

Assessment  for  improvements. 

Street  sprinkling  is  held  in  an  Illioois  n» 
not  to  constitute  a  public  improvement,  the 
expense  of  which  can  be  charged  on  abutting 
property.    (Dl.)  412. 

Markets. 

Market  restrictions  are  held  valid  against  a 
claim  that  they  are  unconstitutional  io  * 
Louisiana  case.    (La. )  584. 

Normal  scfiool. 

The  removal  of  a  teacher  in  a  nonnal  scboor 
at  the  pleasure  of  the  board  of  regents  is  beU 
not  reviewable  under  the  Wisconsin  statnies, 
and  it  is  also  held  that  this  power  of  nmow 
is  one  which  the  board  cannot  waive  or  loricfi- 
der  by  conUact.    (Wis.)  88^ 
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n.   COVTRAOTUAL    AND    COMMBBGIAIi    RELATIONS. 


The  teDdency  of  courts  to  construe  a  cod- 
tract  ^ith  an  implied  conditiou,  when  that  is 
necessary  to  justice,  is  illustrated  by  a  decision 
that  a  guaranty  of  dividends  of  a  corporation 
implied  its  continued  existence.    (N.  x.)  118. 

The  contract  for  services  is  reluctantly  held, 
following  the  weight  of  authority,  to  be  not 
subject  to  apportionment  so  as  to  allow  any  re- 
covery for  part  performance  by  one  whp  has 
broken  his  contract.    ^Miss.)  231. 

That  a  bank  passbook  is  not  a  contract  which 
excludes  oral  evidence  is  decided  in  a  Kansas 
case,  citing  authorities.    (Kan.)  787. 

The  negotiability  of  certificates  of  deposit  Is 
considered  in  a  case  which  holds  a  certificate 
negotiable  against  several  different  objec- 
tions.   (Neb.)  444. 

OpUon. 

Under  a  writing  giving  one  an  agency  to 
sell  land  and  also  an  option  on  it,  his  transfer 
of  the  writing  to  a  third  person  is  held  not  to 
make  a  sale  or  give  the  transferee  any  right 
"Without  accepting  the  option  within  a  reason- 
able time.    (W^.  Va.)  889. 

Statute  of  frauds. 
Several  interesting  questions  as  to  the  efTect 
of  possession  and  part  performance  under  a 
parol  contract  for  lands,  are  decided  in  a 
r^ebraska  case  relating  to  a  unilateral  agree- 
ment for  the  sale  of  land  to  a  tenant,  and  want 
of  mutuality  is  no  defense  to  the  enforcement 
of  the  contract    (Neb.)  256. 

Carriers, 

The  relation  of  passenger  is  held  not  to  be 
established  in  case  of  one  having  a  ticket  who 
is  struck  while  running  from  a  street  across 
railroad  premises  to  catch  a  train.  (Mass.)  521. 

The  right  to  ride  on  the  platform  of  a  car  is 
held  to  exist  in  case  of  a  passenger  with  an  ex- 
cursion ticket,  who,  on  the  return  trip,  cannot 
get  inside  the  car  and  is  not  informed  that  he 
can  go  on  another  train.    (Cal.)  710. 

DefinitenesB, 

Indeflniteness  Is  held  fatal  to  a  contract  for 
the  sale  of  portions  of  the  bed  of  a  street  **at 
the  market  price."    (Md.)  168. 

Another  indefinite  contract  was  for  mining 
ore  '*a8  Ions  as  we  can  make  it  pay."  This 
was  held  msufiScient  to  allow  prospective 
profits  on  terminating  the  contract.    (Mich.) 

Valiaitjf. 
Public  policy  which  will  defeat  a  contract  is 
conslderea  in  an  Indiana  case  holding  void  a 
contract  by  a  justice  of  the  peace  to  arrest  a 
person  charged  before  him  with  larceny,  where 
the  compensation  was  dependent  in  amount  on 


the  recovery  of  property  from  the  criminal. 
(Ind.)  206. 

The  validity  of  contracts  stipulating  against 
liability  for  negligence  is  a  question  raised  in 
an  Iowa  case,  respecting  a  provision  as  to  the 
negligent  destruction  of  buildings  on  the  rail- 
road right  of  way.    (Iowa)  647. 

An  association  of  brewers  to  prevent  compe- 
tition is  held  illegal,  although  its  operation  was 
limited  to  the  county  of  Philadelphia,  Pa.,  and 
that  of  Camden,  N.  J.  (Pa.)  247. 

The  anti-trust  law  of  congress  is  very  ex- 
tensively discussed  in  a  case  which  holds  that 
the  incidental  restriction  of  competion  is  not 
necessarily  a  violation  of  the  act,  and  that  an 
association  of  railroad  companies,  which  leaves 
them  competitors  of  each  other,  but  binds  them 
to  the  rates  fixed,  except  on  ten  days*  notice  to 
the  contrary,  is  not  unlawful.  (C.  C.  App.  8th 
C.)78. 

The  validity  of  an  agreement  between  broth- 
ers and  sisters  holding  land  in  common  to  own 
it  as  joint  tenants  until  the  death  of  the  last 
survivor,  when  it  should  by  descent  or  devise 
pass  to  the  child  of  one  of  them  who  is  then  in 
being  is  upheld  against  the  claim  of  unlawful 
suspension  of  alienation.  Sufficient  part  per- 
formance to  take  the  agreement  out  of  the 
statute  ctt  frauds  is  shown  by  keeping  the 
agreement  until  the  last  survivor  has  obtained 
the  land  and  has  received  all  the  benefits  there- 
of.   (N.  Y.)  123. 

Interest  ^ 

The  legal  rate  of  interest  which  begins  to 
run  by  force  of  statute  on  a  county  warrant 
after  an  indorsement  by  the  treasurer  is  held  to 
constitute  a  part  of  the  contract  and  to  be  not 
subject  to  change  by  a  subsequent  change  in 
the  legal  rate  of  interest.  (Wash.)  859. 
Usury, 

The  distinction  between  usury  which  makes 
the  debt  void  and  those  which  do  not  is  raised 
in  a  case  which  holds  that  a  statute  providing 
for  a  forfeiture  of  the  entire  interest  avoids  a 
note  given  solely  for  usurv  even  in  the  hands 
of  a  bona  fide  holder.  (N.  C.)  280. 
Appeal  bond. 

Denying  the  doctrine  of  the  Missouri  sti- 
preme  court  in  19  L.  B.  A.  182,  it  is  held  in 
Texas  that  an  appeal  bond  remains  effective  on 
a  transfer  by  statute  of  the  jurisdiction  of  the 
appellate  court  to  another  court,  and  that  such 
change  does  not  impair  the  obligation  of  the 
contract    (Tex.)  642. 

Warranty, 

The  warranty  of  a  horse  to  be  sound  and 
kind  is  held  not  to  extend  to  a  warranty  that 
he  will  not  be  frightened  at  a  trolley  car. 
(N.J.)  675. 


HL  COBPOBATIONB  AHD  ABSOCIATIOira. 


The  powers  of  a  national  bank  are  held,  fol- 
lowing a  decision  of  the  United  States  Supreme 
Court,  to  extend  to  a  guarantee  of  commercial 
paper  sold  by  it    (Neb.)  268. 

The  power  of  the  president  of  a  bank  to  em- 
plnv  counsel  and  manage  its  litigation  is  up- 
held in  a  Knnsaa  case,  in  the  absence  of  any 
24  L.R.  A. 


order  of  the  board  of  directors  to  the  contrary. 
(Kan.)  719. 

The  provisions  of  the  New  York  banking 
law  applicable  to  savings  and  loan  societies  are 
construed  to  authorize  advances,  payment  of 
dues,  and  the  issue  of  prepaid  and  income 
stock  with  limited  cash  dividends.    (I^.T.)  57. 
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Liability  on  a  sabscription  to  stock  is  oon- 
■idered  Id  a  case  in  which  the  subflcription  was 
for  stock  in  a  corporation  to  be  organized,  and 
it  is  held  that  tbe  subscription  contemplates  a 
dejure  corporation.    (Neb.)  259. 

Mandamus  to  compel  the  repair  of  a  railroad 
track  partly  torn  up  is  refused  In  a  case  where 
tbe  road  had  been  abandoned  and  could  not  be 
operated  except  at  great  loss,  while  no  attempt 
was  made  to  compel  its  operation.    (Kan. )  564. 

An  association  in  which  the  members  insure 
each  other  against  loss  by  fire  and  agree  to  be 
assessed  for  losses  is  not  authorized  under  the 
Ohio  statutes  to  do  business  on- the  Joint-stock 
plan,  or  the  coDtingent-liability  plan,  and  can- 
not reoeiye  nonresidents  as  members.  (Ohio) 
252. 

The  migration  of  a  corporation  was  alleged 
as  a  ground  of  forfeiture  m  ao  Illinois  case  but 
was  not  established.    (111.)  462. 

Foreian  eorporatu>n$. 

The  right  of  a  Toreign  corporation  to  bring 
a  suit  is  expressly  decided  in  a  South  Carolina 
case,  and  the  failure  of  the  complaint  to  alleire 
iu  charter  power  is  held  not  fatal.    (8.  C.)  2B9. 

The  free,  broad,  and  liberal  policy  of  the 
state  of  New  York  toward  foreign  corpora- 
tions is  fully  developed  by  a  decision  which 
declares  that  such  corporations  may  do  any- 
thing that  a  nonresident  natural  person  may  do, 
including  the  purchase  and  sale  of  real  prop- 
erty in  the  state.    (N.  Y.)  822. 

The  validity  of  contracts  by  unauthorized 
foreign  corporations,  on  which  there  is  conflict 


Decibiohs. 

-Tobtb;  NnouiaBroB;  Ivjubim;  KuibavohJ 
of  decisions,  is  upheld  in  Colorado  and  Wash- 
ington.   (Colo.)  (Wash.)  811,  315. 

An  unincorporated  association  of  another 
state  known  as  a  guaranty  and  accident  Lloydi 
is  held  in  Ohio  to  be  acting  as  a  oorporstioa 
and  subject  to  ouster  under  proviaions  exclad- 
ing  foreign  corporations.    (Ohio)  298. 

The  statutes  giving  special  privileges  as  to 
interest  to  building  and  loan  araociationa  Is  held 
in  an  Alabama  cnse  not  to  extend  to  foreip 
corporations.    (Ala.)  174. 

An  attempt  to  invoke  the  Jurisdiction  of  s 
court  to  dissolve  a  foreign  corporation  was  as- 
successful  iu  a  federal  case  respecting  an  £ag- 
lish  corporation.  The  court  denied  ue  power, 
unless  expresjily  conferred  by  statute.  (C.  C. 
App.  8th  C.)  776. 

A  foreign  corporation  is  held  not  to  be  in- 
cluded in  the  provisions  of  the  New  York  stat- 
ute against  assignments  by  insolvent  corpon- 
tions,  and  preferences  by  a  foreign  corporatioa 
are  therefore  held  legal.  (N.  Y.)  54a 
BeligionB  9oeiety. 

Tbe  power  of  a  general  conference  of  a 
church  to  change  the  constitution  and  confes- 
sion of  faith  is  extensively  discussed  in  a  Midi- 
igan  case  which  holds  a  new  constitution  of 
the  church  of  the  United  Brethren  in  Christ  to 
be  invalid  contrary  to  the  decisions  in  Indiaos 
and  Pennsylvania,  but  in  harmony  with  tiie 
decision  of"^  the  supreme  court  of  <  Oregon  sod 
of  the  United  States  circuit  court  o?  Ohia 
(Mich.)  615. 


IV.  DoMBBTZo  Relations;  Pebsonai.  Oapaotet. 


The  Jurisdfction  of  a  suit  for  slimony  by  a 
wife  domiciled  in  the  state  is  held  unsffected 
by  a  provision  requiring  two  years  residence 
before  a  suit  for  divorce.    (Fla.)  187. 

And  a  suit  as  to  Jurisdictional  effect  of  resi- 
dence does  not  defeat  the  power  to  give  tem- 
porary alimony.    Id, 

Tbe  power  of  the  court  to  punish  as  a  con- 
tempt the  refusal  to  pay  installments  of  alimony 
is  upheld  in  Wisconsin  on  tbe  ground  that  an 
execution  could  not  be  issued  to  enforce  col- 
lection, and  inability  to  pay,  which  is  brought 
about  by  the  defendant  himself,  is  held  insuf- 
ficient to  purge  him  of  the  contempt.  (Wis.) 
483. 


The  competency  of  a  married  woman  to 
charge  herself  for  legal  services  in  attempung 
to  secure  a  divorce,  when  the  suit  is  disooo- 
tinued,  is  upheld  in  Michigan.    (Mich.)  629. 

The  effect  of  statutory  prohibitioo  a^iost 
remarriage  of  a  person  for  whose  guilt  a  divorce 
is  granted  is  held  not  extraterritorial,  and  sacb 
statute  is  held  not  to  apply  to  a  marriage  of 
nonresident<i,  from  one  of  whom  a  divorce  had 
been  obtained  in  another  state.  (La.)  831. 
Infinity. 

The  presumption  of  insanity  from  tbe  fact 
of  suicide  is  presented  in  a  case  which  deoiei 
the  presumption,  at  least  so  far  as  to  affect  a 
will  made  six  weeks  before.    (La.)  677. 


V.  FmUOIABEBB  AND.RBFBBBENTATIVBa. 


The  constructive  notice  of  an  attorney  aris- 
ing from  the  knowledge  of  his  partner  is  pre- 
sented in  an  interesting  case  which  holds  that 
such  notice  does  not  extend  to  transactions  for 


her  clients  after  dissolution  of  the  firm. 
197. 
See  also  Beeeivers,  under  YIIL 


(CaL) 


VI.    ToRTfl;  NBeiJGBNOB;  Ihjubieb;  NumAKCBB. 


Trtfwr. 
A  demand  by  a  constable  by  viriue  of  a 
chattel  mortgnge  after  condition  broken  Is  not 
such  that  a  carrier  will  be  liable  for  conversion 
If  it  refuses  to  surrender  them.    (8.  C.)  100. 
Selling  dangerous  thing, 
Tbe  liability  of  one  who  sells  an  article 
known  to  be  dangeroui  Is  considered  in  the 
d4  L.  R.  A. 


novel  case  of  alleged  liability  on  tbe  pert  of 
the  seller  of  a  horse  having  glanders  for  the 
death  of  a  person  who  contracted  tbe  diseaie 
from  the  horse.  The  court  regarded  the  com- 
plaint as  insuflScient  in  failing  to  allege  that 
the  disease  was  one  which  would  be  contracted 
as  the  natural  and  probable  consequence  of 
contact  with  the  horse,  but  considered  the  ]i»> 


tylllty  to  exist  under  a  statute  relatiog  to  death 
bj  wroDfi^u]  act  if  the  disease  was  of  that  char- 
acter.   (Md.)679. 

BUiiting. 

A  very  important  case.— especially  in  any 
cities  where  rock  must  be  blasted  for  founda- 
tions and  where  high  buildiDgs  exist.— as  to  the 
lawfulness  of  blasting,  by  which  adjoining 
buildings  are  injured  through  concussion 
merely,  is  decided  in  New  York  to  the  effect 
that  such  injury  creates  no  liability,  in  the  ab- 
sence of  negligence,  if  the  blasting  was  the 
only  proper  mode  of  doing  the  work.  (N.  T.) 
105. 

Liability  of  eharUy. 

The  law  as  to  exemption  of  charitable  insti- 
tations  from  liability  for  wrongful  acts  of 
agents  is  illustrated  in  an  Iowa  case,  which  ap- 
plies it  to  a  state  agricultural  society.    (Iowa) 

Act  of  eontraetar. 
The  liability  for  the  acts  of  an  independent 
contractor  is  discussed  in  a  case  which  holds 
that  one  who  employs  an  independent  con- 
tractor to  excavate  is  not  liable  for  his  tres- 
pass to  shore  up  an  adjoining  building  when 
his  contract  requires  him  to  do  so  "as  required 
bylaw-    (N.T.)    102. 

Moitei^B  Uabaity, 

A  somewhat  peculiar  case  of  injury  by  the 
neg] licence  of  a  baggageman  in  throwing  from 
a  train  certain  iron  drills,  which  were  carried 
merely  by  way  of  accommodation,  holds  that 
the  carrier  is  not  liable.    (Mo.)  803. 

The  fact  that  a  Janitor  and  ticket  taker  at  a 
theater  is  also  a  special  policeman  is  held  not 
to  relieve  his  employers  from  liability  for  an 
assault  made  by  him  on  a  person  who  has  en- 
gaged in  a  dispute  with  the  ticket  seller  in  re- 
spect to  his  change.  (Ind.)  488. 
BaUroad  easei. 

Liability  of  a  railroad  company  for  running 
over  a  perpon  walking  on  its  track  in  plain 
sight  of  the  eoirineer  is  denied  in  a  West  Vir- 
ginia case.    (W.  Ya.)  226. 
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The  doctrine  as  to  duty  to  tresspassers  or 
mere  licensee  is  applied  to  a  person  standing 
on  land  of  a  railroad  company  merely  to  wit- 
ness the  catch  of  a  mail  pouch  by  a  passing 
train  and  he  is  held  to  assume  all  the  risks. 
(W.  Va.)  215. 

Ooniributory  negligence. 

The  effect  of  contributory  negligence  to  de> 
feat  a  recovery,  with  discussion  of  the  proxi- 
mate cause,  with  other  questions.lB  presented  in 
a  West  Virginia  case  of  injury  to  a  passenger. 
(W.Va.)50. 

Orders  are  held  sufficient  to  prevent  the  de- 
fense of  contributory  negligence  by  an  em- 
ploy 6  except  in  extreme  cases     (Va.)  717. 

A  person  struck  by  tools  thrown  from  an- 
other person  by  a  collision  with  a  railroad 
train  is  held  entitled  to  recover  from  the  rail- 
road company,  although  the  other  person  was 
guilty  of  negligence  in  getting  in  the  way  of 
the  train,  if  the  railroad  company  was  also 
negligent  in  failing  to  give  signals  and  this 
fact  co-operated  in  producing  the  injury.  (N. 
J.)  681. 

The  effect  of  a  statute  providing  that  it  shall 
be  necessary  to  prove  only  neglect  or  refusal 
10  comply  with  it  in  order  to  recover  damages 
for  resulting  injuries  is  held  not  to  bar  a  de- 
fense of  contributory  negligence,  although  it 
shifts  the  burden  of  proof.  (Iowa)  657. 
Pollution  of  $tream. 

The  pollution  of  a  stream  by  washing  ore  is 
held  actionable  on  a  review  oi  several  import- 
ant and  somewhat  contradictory  cases,  where 
the  pollution  might  have  been  avoided. 
(Ala.)  64. 

Ifuisance. 

The  law  of  nuisance  caused  by  lawful  busi- 
ness has  an  illustration  in  a  caae  in  which  an 
injunction  is  granted  against  allowing  tilth 
from  a  creamery  to  flow  to  ad  jdning  premiaen 
by  percolation  or  otherwise.    (Wis.)  w8. 

A  nuisance  to  the  public  by  oongreffation  of 
solicitors  of  business  in  front  of  a  raifroad  sta- 
tion is  held  not  to  be  a  nuisance  as  to  the  nil- 
road  company.    (HI.)  166. 


Vn.  Pbofbbtt  Rights  ;  Ldsns  ;  GiFra 


Vcatod  right. 

No  vested  right  is  held  to  exist  in  a  privilege 
given  to  a  certain  class  of  persons  to  acquire 
tide  lands,  but  subsequent  statutes  may  take 
it  away.    (Wash.)  606. 

Covenant. 

The  necessity  of  an  estate  in  the  grantor  to 
make  his  covenants  attach  to  the  land  is  an  in- 
teresting question  not  decided  in  a  recent  !New 
York  case,  which  holds  that  mere  possession 
of  the  grantor,  who  Joins  with  his  wife  in  a 
deed  of  land  of  which  she  had  color  of  title,  is 
sufficient,— especially  where  he  received  part  of 
the  purchase  money  and  expressly  extended 
his  covenant  to  the  heirs  and  assigns  of  the 
grantee  (N.  Y.)  850. 

Acceptance  of  deed  of  truit. 

The  question  whether  or  not  a  deed  of  trust 
or  mortgafre  will  take  effect  before  acceptance 
by  the  creditor  is  presented  in  an  extreme  case, 
which  decides  that  it  does  not  take  effect  as 
against  an  attachment  levy  after  tte  trustee 
24  L.  R.  A. 


had  accepted  the  trust  and  taken  possespion 
of  the  property,  or  before  the  creditors  whose 
claims  were  secured  thereby  had  knowledge 
of  the  deed.    cTex.)  868. 

SheUey'e  Caee, 

The  rule  in  Shelley's  Case  is  held  in  Indiana, 
overruling  an  earlier  decision,  not  to  apply  to 
a  deed  giving  a  life  estate  with  remainder  to 
the  issue  of  the  body  of  the  life  tenant.  (Ind.) 
489. 

Deecent, 

Descent  through  alien  ancestors  to  collateral 
relatives,  such  as  cousins,  is  allowed  in  Con- 
necticut, where  the  oommon-law  rule  of  exclu- 
sion of  those  tracing  descent  through  unin- 
heritable  blood  was  never  in  force.  (Conn.) 
667. 

Revernion. 

The  abandonment  and  prohibition  of  the  use 
of  land  for  burial  purposes,  when  held  by  a 
municipal  corporation  under  a  grant  for  those 
purposes  only,  la  held  to  cause  a  reversion 
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to  tbe  grantor,  but  immediately  to  set  the 
statute  of  limitations  in  force  against  the  re- 
versiouer  in  favor  of  persons  in  possession. 
(N.  J.)  843. 

^  Curtesy. 

The  effect  of  a  divorce  is  held  in  a  Rhode 
Island  case  to  destroy  an  inchoate  right  of 
curtesy,  unless  preserved  by  statute.  (R.  L) 
798. 

Insurance, 

A  widow  is  held  entitled  to  share  in  the  pro- 
ceeds of  insurance  payable  to  "heirs  at  law," 
where  by  statute  she  is  a  distributee.  (Conn.) 
664. 

MineraU  in  itreet, 

A  right  to  minerals  under  the  surface  of  a 
street  reserved  in  a  deed  of  the  street  is  held 
not  to  be  an  appurtenance  to  the  abutting  lots 
or  to  pass  with  them,  under  the  rule  that  lots 
bounded  on  the  street  extend  to  the  center. 
(Mo.)  507. 

Stock  duidends. 

The  question  whether  stock  dividends  con- 
stitute capital  or  income  is  presented  in  a 
somewhat  unusual  case,  where  long  overdue 
dividends  on  preferred  stock  were  compromised 
by  the  issue  of  increased  stock,  and  it  is  held 
that  these  belong  to  the  remainderman  and  not 
to  the  life  tenant.  (Conn.)  536. 
Adverse  possession. 

Dispossession    under    a  judgment  In  eject- 
ment, which  is  afterwards  reversed  and  the 
possession  restored,  is  held  to  interrupt  an  ad- 
verse possession.    (Fla.)  130. 
I  Artesian  toelU. 

Allowing  waters  from  an  artesian  well  in 
which  patients  of  a  sanitarium  have  been  bathed 
to  flow  into  a  stream  which  forms  the  natural 
outlet  for  the  discharge  of  such  waters  is  held 
not  to  constitute  a  wrong  to  lower  proprietors. 


if  due  care  is  taken  to  prevent  injuiy. 
568. 


(Ind.) 


Ifame  on  records. 
The  effect  of  a  mistake  in  the  initial  of  a 
middle  name  upon  notice  by  records  is  do- 
cussed  in  a  case  which  holds  it  immaterial,  if 
there  is  nothing  to  show  that  there  is  moie 
than  one  person  of  the  name.    (Ark.)  543. 

TVees. 

.The  right  of  a  telegraph  company  to  cot 
trees  or  branches  of  trees  in  a  bighway  which 
belongs  to  an  abutting  owner  is  denied  in  Ohia 
(Ohio)  724. 

ShnUementi, 

The  right  of  the  owner  of  land  which  is  sold 
on  execution  to  enjoy  the  use  of  it  until  fin&I 
confirmation  of  the  sale  is  illustrated  by  a 
decision  holding  that  grass  severed  before  con- 
firmation does  not  pass  to  the  purchaser. 
(Neb.)  449. 

Mortgage  notes. 

The  priority  of  notes  secured  by  a  mortgaga 
according  to  their  respective  dates  of  maturity, 
in  a  state  where  such  priority  is  allowe<i.  is 
not  affected  by  the  fact  that  all  the  notes  are 
made  due  by  default  in  payment  of  the  first 
note.    (Ind.)  800. 

Liens. 

The  effect  of  a  statute  giving^a  Hen  on  per- 
sonal property  of  a  tenant  for  rent,  under  a 
constitutional  exemption  of  the  debtor's  prop- 
erty, is  considered  in  a  case  which  upholds  the 
exemption  and  denies  that  mere  entering  into 
the  lease  is  a  waiver  thereof.  (Fla.)  812. 
Oharity. 

The  uncertainty  which  will  defeat  a  chari^ 
able  gift  is  held  not  to  exist  in  case  of  a  gift 
for  the  benefit  of  poor  churches  of  a  ci^  and 
vicinity.    (Mass.)  15a 
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Preference  to  creditor. 

The  right  to  prefer  creditors  when  no  gen- 
eral assignment  is  made  is  upheld  in  a  South 
Dakota  case  overruling  prior  authority,  where 
the  statute  denies  preference  in  such  general 
assignment.  (8.  Dak.)  524. 
Homestead. 

A  Judgment  for  a  tort  is  regarded  as  a  "debt 
contracted"  within  a  constitutional  exemption 
of  homestead.    (Mich.)  789. 

Unauthorized  appearance. 

The  proper  remedy  in  case  of  a  Judgment 
rendered  ou  an  unauthorized  appearance  after 
jurisdiction  of  the  person  of  the  defendant  had 
been  obtained  is  held  to  be  the  openinff  of  the 
judgment  for  trial  on  the  merits  and  not  by 
collateral  attack,  seeking  an  injunction  and  a 
decree  that  it  is  a  nullity.  (Ind.)  46. 
Trvstdeed. 

A  change  in  the  statute  as  to  the  remedy  for 
enforcing  a  trust  deed  is  held  inapplicable  to  a 
prior  trust  deed  which  expressly  provided  the 
remedy.    (Tex.)  284, 

Fraud. 

Purchasers  of  goods  from  one  who  fraudu- 
lently obtained  them  are  held  in  a  federal  case 
chargeable  by  the  circumstances  with  knowl- 
^4  L.  R.  A. 


edge  of  his  fraud,  and  the  original  seller  of 
the  goods  was  allowed  to  recover  them.  (C 
C.  App.  7th  C.)  417. 

Specific  performance. 
The  right  to  specific  performance  of  a  con- 
tract to  purchase  lands  from  one  whose  wife 
did  not  sign  the  contract  and  refuses  to  ^iirn 
the  deed,  is  denied  with  a  refusal  to  com}  el 
the  husband  to  convey  with  a  deduction  of  the 
value  of  the  wife's  dower  inierest.  (D.  C.) 
763w 

Estoppel 
The  claim  that  the  plaintiff  in  an  action  oo 
a  life  policy  is  estopped  to  deny  that  death  was 
caused  by  suicide,  when  proofs  of  loss  had 
been  made  to  that  effect,  was  made  in  a  Louis- 
iana case,  but  denied  by  the  court    (La.)  5t^ 

Diseotery. 
Bills  for  discovery  are  held  to  be  abolished 
in  the  Texas  practice  combining  law  and  equity 
and  providing  for  interrogatories  in  pending 
suits,  and  also  for  the  deposition  of  adverse 
parties.    (Tex.)  188. 

Sheriff's  bond. 
The  United  States  is  held  a  party  airerfeved 
so  as  to  be  entitled  to  sue  on  a  sbciiil's 


R6bum6  of 
(Gbduhaxi  Law 
^or  the  escape  of  a  federal  priBoner.    (C.  C. 
.A.pp.6tfa  C.)  170. 

Recovery  for  death. 
The  recovery  in  an  action  for  death  under 
t,be  Texas  statutes  being  for  the  pecuniary  loss 
only  is  held  to  be  defeated  or  reduced  by  shar- 
ixig  in  the  estate  of  the  deceased.     (Tez.)  637. 
Newspaper  notice. 
A  le^al  newspaper  containing  some  matters 
of  interest  to  the  general  public  is  held  to  be  a 
"newspaper"  within  the  Michigan  statute  as 
^o  publication  of  legal  notices.    (Mich.)  793. 
Reeeivere. 
The  exercise  of  comity  in  respect  to  foreign 
receivers  is  illustrated  in  a  case  which  denies  a 
claim  of  such  a  receiver  to  funds  in  the  hands 
of  a  domestic  receiver  of  local  branches  of  the 
iron  hall.    (Conn.)  815. 

The  receivership  of  a  railroad  extending 
■Across  a  state  boundary  is  properly  extended 
over  a  small  portion  of  the  road  in  one  of  the 
states,  where  )  receiver  has  been  appointed  for 
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the  greater  part  of  the  road  In  another  state. 
(Ga.)  730. 

Jury, 

The  unanimity  of  a  jury  is  required  by  a 
constitutional  provision  for  a  jury  of  twelve  to 
ascertain  damages  in  an  eminent  domain  case. 
(Fla.)  272. 

The  constitutional  richt  of  trial  by  jury  is 
held  not  violated  by  a  territorial  statute  allow- 
ing a  verdict  by  three  fourths  of  the  jury  in  a 
civil  case.    (Utah)  277. 

The  right  to  trial  by  jury  on  an  information 
in  the  nature  of  quo  warranto  presenting  issues 
of  fact  is  held  to  exist  at  common  law.  (Fla.) 
806. 

Emdenee, 

The  law  as  to  opinions  of  witnesses  in  re- 
spect to  matters  difficult  to  describe  is  illustrated 
by  the  decision  allowing  an  opinion  as  to  per- 
sonal appearance  and  apparent  health.  (Cal.) 
716. 

See  also  Evidence  in  IX. 
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That  intoxication  is  not  an  excnse  for  crime 
"but  may  be  important  in  determining  tne  de- 
,^ee  of  homicide  is  decided  in  a  Kansas  case, 
^hich  repudiates  the  doctrine  of  uncontrollable 
impulse.    (Kan.)  555. 

Arrest, 
A  statute  authorizing  an  arrest  without  war- 
rant for  an  offense  committed  in  presence  of  an 
officer  is  held  not  unconstitutional  as  a  depriva- 
tion of  due  process  of  law,  although  it  is  ap- 
plied to  cases  in  which  such  an  arrest  was  not 
authorized  at  the  time  when  the  constitution 
^as  adopted.     (Mich.)  859.  ' 

Antitrust  law. 
The  act  of  congress  against  unlawful  re- 
straint on  commerce  is  held  inapplicable  to  a 
-combination  for  the  control  of  manufacturing 
and  selling  suirar  in  the  United  States.  (C.  C. 
App.  3dC.)428, 

Killing  doa. 
The  killing  of  a  dog  is  held  to  be  not  within 
•the  Georgia  code,  making  it  indictable  to  in- 
jure or  destroy  property,  on  the  ground  that 
this  was  intended  to  refer  to  inanimate  prop- 
-crty  only.  (Ga.)  732. 

Prize  fight. 
The  question  whether  or  not  a  glove  contest 
Is  what  is  commonly  known  as  a  prize  fight 
is  considered  in  a  Louisiana  case,  in  which  it  is 
held  that  a  contest  with  five  ounce  gloves,  under 
the  Marouis  of  Queensbury  rules,  is  not  a  prize 
£gbt.     (La.)  452. 

Intoxicating  liquors. 
The  contention  that  a  purchaser  of  intoxicat- 
ing liquors  illegally  sold  is  a  participant  in  the 
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crime,  subject  to  punishment,  Is  made  in  a 
Kansas  case,  but  not  upheld.     (Ean.)  212. 

The  arrival  of  intoxicating  liquors  within 
the  state  under  the  Wilson  bill  is  held  to  mean 
the  crossing  of  the  state  line,  although  the 
transportation  is  not  complete.    (Iowa)  245. 

The  Iowa  law  against  transporting  intoxicat- 
ing liquors  without  a  certificate  that  the 
consignee  has  a  right  to  sell  them  is  held  ap- 
plicable to  a  mere  removal  from  the  platform 
to  a  freight  room  of  a  depot.  (Iowa)  245. 
'Forgery. 

The  invalidity  of  a  writing  ifgenuineisheld 
not  to  prevent  it  from  being  the  subject  of 
forgery  when  it  might  injure  another  if  gen- 
uine.   (Cal.)  88. 

Obscenity, 

The  question  what  constitutes  obscene  litera- 
ture is  answered  in  a  New  York  case,  exclud- 
ing from  the  charge  of  obscenity  a  list  of 
standard  works.     (K.  Y.)  110. 
Evidence, 

A  case  of  unusual  importance  in  respect  to 
evidence  is  one  which  holds  evidence  of  decla- 
rations of  a  person  admissible  to  show  intent, 
although  they  did  not  constitute  part  of  the  res 
gesta.    (Mass.)  235. 

A  somewhat  extreme  instance  of  the  youth 
of  a  witness  is  that  of  a  Wisconsin  case  in 
which  the  witness  was  a  child  tive  years  and 
five  months  old  at  the  time  of  the  trial,  and 
but  four  years  and  nine  months  old  at  the  time 
of  the  transaction  in  question.    (Wis.)  857. 

An  untutored  deaf  mute  is  held  competent 
to  testify  by  signs  through  an  interpreter,  al- 
though the  latter  is^not  an  expert.    (6.  C.)  120. 
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opinion;  (d)  must  not  be  mere  recommend- 
ation to  courtesy;  (e>  must  purport  to  be 
the  act  of  another;  (3)  instruments  void  on 
their  face;  (4)  efficacy  which  is  apparent 
only:  (a)  must  be  sufDeicnt  to  deceive;  (b) 
must  be  subject  of  legal  proceedings;  (e) 
apparent  capacity  or  authority  to  make; 
(6)  real  efficacy  not  apparent;  (6)  instru- 
ments requiring  further  steps  to  perfect 
them;  (7)  naked  and  conditional  promises; 
(8)  instruments  not  in  statutory  form;  (9) 
prohibited  instruments;  (10)  unstamped 
instruments;  (11)  instruments  executed  In 
fictitious  names  83 

Hlg^h-ways.   See  Eunnenr  Domain;  Pubuxj 

IHPBOYEMSNTS. 

Homestead;  exemption  from  liability  for 
•    torts;    generally;   tine  or  costs;  official 
bonds  780 

Husband  and  wife;  compelling  payment 
of  alimony,  see  Ck>NTBMPT. 
Bee  also  ISpegifio  Pebformanob. 
Liability  of  wife  and  husband  for  legal  ser- 
yloe  to  her  In  a  divorce  suit:—  (I.)  hus- 
band^s  liability;  (I)  doctrine  of;  (2)  neces- 
saries: (8)  husband  not  liable;  (IT.)  liabil- 
ity of  wife;  (1)  in  general;  (2)  wif  e*s  promise 
to  pay;  (a)  prior  promise;  (b)  subsequent 
promise;  (c)  under  state  statutes;  (8)  Bug- 
lish  decisions  809 

Effect  of  statutes  forbidding  remarriage  of 
guilty  party  after  divorce:— effect  m  other 
states;  effect  in  state  where  enacted;  re- 
marriage in  state  of  enactment;  marrying 
In  another  state  and  returning  to  state  of 
prohibition  831 

Insurance;  restrictions  on  business  of 
foreign  insurance  companies:— as  to  as- 
sets; license  taxes;  charges  for  fire  depart- 
ment or  firemen ^s  fund;  certificates:  other 
requirements:  other  *'states;"  what  com- 
panies within  the  statutes:  violation  of 
statute:  retaliatory  statutes  298 

Intoxicating^  liquors;  liability  of  pur- 
chaser on  illegal  sales:— generally;  assist- 
ing purchaser;  disqualification  of  pur- 
chaser as  a  witness;  collateral  rulings         212 

«4  L.  R.  A, 


Municipal  power  to  prohibit  screena  in  bar- 
rooms 768 

Jury.   See  Quo  Wabranto. 

Z«andlord  and  tenant;  availability  of  ex- 
emptions  against  claim  for  rent:— statu- 
tory lien  for  rent;  waiver  of  exemptioD; 
equitable  lien  812 

laicense  tax ;  on  foreign  corporation  28B 

Mandamus;  to  compel  acceptance  of  office  flS 
To  compel  operation  of  railroad;  In  general: 
Increased  facilities;  compelling  comple- 
tion of  road  564 

Markets;  regulations  restricting  sales:— (L) 
American  cases;  regulations  and  ordi- 
nances as  affecting  contracts;  corporate 
privileges  and  grant;  market  regulations 
and  rules;  requiring  license  for  sales  in 
market;  license  for  streets:  license  for 
shops;  prohibition  of  sales  except  at  mar- 
ket; tax;  slaughtering;  (IL)  English  cases; 
market  rights  and  disturbance;  tolls; 
sales  by  sample;  license  and  regulation    581 

Master  and  servant;  for  part  perform- 
ance of  contract,  see  Contracts. 
Disobedience  of  master^s  rules  as  contribu- 
tory negligence:— rules  binding  on  em- 
ploy fe;  examples;  exceptions;  notice;  rule 
must  not  have  been  waived;  disobedience 
must  be  unnecessary;  rule  must  be  appli- 
cable; disobedience  must  contribute  to 
injury:  willful  injury:^  reasonableiiefis  of 
rule;  rule  construed;  evidence;  questions 
for  court  or  jury  657 

Mining,    See  also  Waterb. 

Right  of  foreign  company  to  engage  in  83 

Mobs.   See  Municipaii  Corporations. 

M,ortgtLgei  right  of  foreign  corporation  to 
own  S3 

Priority  of  notes  falliog  due  at  different 
times  secured  by  same  mortgage:- pro 
rata  rule;  as  to  notes  made  to  different 
parties:  priority  as  regulated  by  matur- 
ity; priority  as  regulated  by  contract  of 
assignment  800 

Municipal  corporations*   See  also  Iktoxi- 
OATiNG  Liquors. 
By-law  to  compel  acceptance  of  ofSce  18 

Liability  for  property  destroyed  by  mob:— 
(I.)  general  doctrine :  (Hj  liability ;  (ITIj 
grounds  of  liability ;  (IV.)  extent  of  lia- 
bility; (Y.)  when  not  liable;  (YL)  con- 
tributory negligence ;  (YIL)  necessity  of 
notice;  (YIIL)  state  statutes;  (IX.)  con- 
stitutionality of  statutes;  (Z.)  construo- 
tion  of  statutes;  (XI.)  power  to  enforoe 
Judgment :  (XII.)  right  of  action  over      60 

Name ;  form  of  Christian  name  required  by 
recording  acts  80 

JXegjUgenee.   See  Mabxsb  Aim  Sbbvaht. 

Nonresidents.   See  Corpobations. 

Obscene  literature;  unlawfulness  of  ot>- 
Boene  and  indeoent  publications:— at  com- 
mon law:  Indeoent  pictures;  testing  de- 
cency; questions  for  court  and  jury; 
motive  and  object  of  publication;  mailing 
obscene  letters;  constitutionality  of  stat- 
utes; propriety  of  legislation  110 

Officers ;  compelling  citizens  to  accept  of- 
fice:—penalties  imposed  by  corporations; 
mandamus;  American  decisions  40 

Postofflce.   See  Obsgbns  LznuLiTuiu. 
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PabUe  improrementsi  riirlit  to  Impose 
OD  abutting*  owners  tbe  du^  of  expense 
of  sprinkling,  sweeping,  and  cleaning 
streets  or  sidewalks:— street  sprinkling; 
street  sweeping ;  oompelling  xemoyal  of 
ice  and  snow  from  sidewalks  412 

Quo  warranto ;  to  oust  foreign  association 

from  exercise  of  corporate  function  2^ 

Right  to  jury  in  proceedings  by  80S 

Railroads.   8ee  also  Carriers. 

Right  of  foreign  railroad  companies  in  state  811 
Right  of  foreign  oorporatloii  to  own  land 

in  state  828 

Compelling  operation  of:— compelling  In- 
creased facilities ;  oompelling  compleUon 
of  road  £64 

Steal  estate.   See  Cobpobatzovs. 

Zfieeords ;  form  of  Christian  name  required  In  548 

Zfiemowal  of  canses ;  stipulation  against 

by  foreign  corporation  880 

Retaliatory  statutes.   See  Inbd&angi. 
Scalping^.   See  Carbhrs. 

Specific  performances  of  contract  for 
conveyance  where  wife  refuses  to  unite 
in  the  con  veyanoe:— (1)  specific  perform- 
ance against  wife;  (a)  on  contract  of 
husband :  (b>  on  contract  of  both;  (c)  on 
contract  of  wife;  (2)  contracts  enforce- 
able against  both;  (8)  specific  perform- 
ance against  husband ;  (4)  abatement  for 
deficiency  in  title;  {&)  requiring  husband 
to  obtain  wife's  signature;  (6)  mutuality; 
(7)  enforcing  contract  against  yendes        ffS 

24L.il  A. 


Stockholders.   Bee  Oobpobationb. 

Street  sprinkUng^.    See  Public  Impbovs> 

MENTB.  ' 

Street   sweeping.    See    Pdblio  Impboyb- 

MIEKTB. 

Suicide.   See  Btidbnob. 

Tdee^raph  and  telephone  companies. 

Bee  also  Bminbnt  Domain. 
Power  of  state  to  control  or  Impose  bur* 
dens  upon,  when  doing  interstate  busi- 
ness:—license  for  doing  business :  tax  on 
messages;  tax  on  gross  reteipts ;  tax  on 
franchises;  tax  on  property  or  capital 
stock ;  charge  for  poles  and  wires ;  state 
monopolies;  revocation  of  license ;  plac- 
ing wires  under  ground ;  state  regula- 
tion of  business  161 
Bight  of  foreign  telegraph  company  to  en- 
ter state                                                     811 
Bight  of  foreign  telegraph  company  to 
own  property  In  state                                  828 

Ticket  brokers.   BooCarribbs. 

TriaL   See  also  Quo  Wabbanto. 

Constitutionality  of  verdict  by  less  than  all 
the  Jurors  278 

Tmstee ;  foreign  corporation  as  288 

Verdict.   SeeTsiAL. 

Waters ;  how  far  stream  may  be  polluted  for 
minirtg  purposes:— caring  for  "tailings;" 
mine  water;  refusal  of  Injunction;  estop- 
pel :  Joint  tort ;  prior  appropriation  64 

Witness;  deaf  and  dumb  person  as;  com- 
petency 181 
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ACTION  OB  SUIT. 

1.  The  United  States  may  rae  as  the  party 
•ffgrieved,  apon  the  bond  of  a  sheriff  from 
Whom  a  federal  prisoner  lawfully  in  his  cus- 
tody has  escaped,  where  the  state  statute  au- 
thorizes suit  on  the  bond  by  any  party  as:- 

Sieved.    StaU,  United  Stata,  v.  Eul  (C.  C. 
pp.  6th  C.)  170 

2,  An  entire  contract  for  senrices  cannot 
he  apportioned  so  as  to  permit  a  recovery  for 
part  performance  by  one  who  is  guilty  of  a 
breacm  of  the  contract  Hfnb&rlake  y.  Thayer 
<Mi8s.)  2B1 

8.  An  agr^nient  by  brothers  and  sisters  to 
whom  land  has  descended  in  common,  to  hold 
the  same  as  Joint  tenants,  and  that  it  shall  pass 
to  the  survivor  and  from  the  latter  by  descent 
or  devise  to  a  child  of  one  of  the  brothers,  is 
enforceable  by  such  child,  although  he  was 
not  a  party  thereto.  Murphy  v.  Whitney  (N. 
T.)  123 

4.  Acts  of  a  railroad  or  other  private  corpo- 
ration in  the  execution  of  charter  or  statutory 
powers  are  not  within  the  rule  that  legislative 
autboiity  foracts  causing  consequential  injury 
to  private  property  is  a  bar  to  a  claim  for  in- 
demnity. Booth  V.  JSome,  W.  d  0.  T.  B.  Oo. 
<N.  T.)  105 

5.  A  defense  to  a  guaranty  of  corporate 
dividends,  that  the  corporation  has  been  dis- 
solved, cannot  be  defeated  on  the  ground  that 
the  dissolution  was  caused  by  defendant's  own 
misconduct,  where  it  was  adjudged  on  the  ap- 
plication of  the  plaintiff  for  technical  breaches 
of  corporate  duty,  for  some  of  which  he  was 
as  much  responsible  as  the  defendant.  Lorit- 
Urd  V.  Clyde  (N.  Y.)  118 

0.  An  ejectment  suit  may  be  revived  fn  the 
name  of  the  heirs  on  the  death  of  the  plaintiff, 
although  the  provision  in  McClel.  (Fla.)  Dig. 
p.  829,  §  74.  is  for  revival  in  the  name  of 
the  *iegat  representative,"  since  the  heir  is  the 
real  representative  of  the  ancestor,  and  by  the 
Supreme  Court  Rule  95  any  person  in  interest, 
•other  than  the  executor  and  administrator, 
Inay  be  made  a  party  by  direction  of  the  court. 
QouH  V.  Carr  (Fla.)  180 

ADVERSE  POSSESSION. 

1.  Adverse  possession  begins  against  the 
teversioner  immediately  upon  a  reversion  of 
title  by  abandonment  and  prohibition  of  the 
use  for  which  alone  the  land  was  granted^ 
whether  the  legal  title  has  passed  to  the  rever- 
24  UK.  A. 


sioner  or  still  remains  in  a  trustee  discharged 
of  the  public  use.  Newark  v.  Wateon  (N.  J. 
Err.  &  App.)  848 

2.  The  continuity  of  adverse  possession  is 
interrupted  by  dispossession  under  a  Judgment 
in  ejictment,  although  this  is  reversed  on  ap- 
peal and  the  possession  restored.  Oould  v. 
Carr  (Fla.)  180 

Notes  and  Bribfs. 

Adverse  possession;  continuity  of.  181 

AGRICULTURAL      SOCIETY.      See 

Chabttibs,  8;  Mastsb  and  Servant,  9. 

ALABAMA  CLAIMS.    See  Attornbts^ 
8,    4;    Executors    and    Adminibtra- 

T0R8,2. 

ALIENS.    See  Dbsornt  and    Distbibv- 

TION,  2,  KOTBB  AND  BrIBFS. 

ALIMONT.      See   Contempt,    Husband 
AND  Wife,  2,  8,  Notes  and  Bbiefs. 

ALLET. 

1.  Special  damages  are  caused  to  an  abut- 
ting owner  by  an  overhead  bridge  across  a 
public  alley  or  street,  when  the  light  and  air 
passing  to  his  property  over  such  alley  will 
be  seriously  diminished  by  the  structure. 
Fidd  V.  Barling  (111.)  406 

2.  The  right  of  an  abutting  owner  who 
has  bought  with  reference  to  a  dedicated  pub- 
lic alley  or  street,  to  have  it  forever  kept  open, 
includes  the  enjoyment  of  light  and  air  from 
the  space  above  extending  unobstructed  to  the 
sky.  Id, 

8.  The  right  to  make  a  bridge  or  overhead 
crossing  over  a  public  alley  for  private  use  can- 
not be  granted  by  city  authorities,  although 
the  fee  of  tbe  alley  belongs  to  the  city.        Id. 

4.  The  easement  of  an  abutting  owner  in 
a  public  alley  laid  out  by  the  original  grantor 
of  the  land,  who  conveyed  it  with  reference  to 
the  alley  as  a  boundary,  cannot  be  taken  away 
for  private  use  by  an  ordinance  closing  the 
all^.     Van  Witeenv.  OvtmanOiid.)         408 

Notes  and  CaiEFa 

Alleys;  dosing  up  as  injury  to  abutting 
owner.  40)3 

Building  bridge  over  as  injury  ^o  abutting 
owner.  400 
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Animals— Affbal  and  Bbbob. 


ANIMALS. 

The  willful  and  maTTcious  killing  of  a 
dog  is  not  an  indictable  offense  under  Ga. 
Code,  §  4627,  as  the  "injuring  or  destroy- 
ing ..  .  public  or  private  property,"  even 
if  dogs  are  regarded  as  property,  since  this 
statutory  provision  is  intended  to  apply  ex- 
clusively to  inanimate  property.  Fatten  y. 
Btate  (Ga.)  733 

ANTI-TRUST  LAW.    Bee  Conspibaot, 
NoTBS  and  Bbibfs;  Statutes,  10. 

APPEAL  AND  ERROR. 

1.  An  allegation  by  an  appellant  that  he  is 
"asrgrieved  both  as  an  heir  at  law  and  next  of 
kin"  is  a  mere  averment  of  a  le^l  conclusion, 
and  not  sufficient  to  show  a  right  to  appeal, 
where  the  facts  set  up  show  that  his  claim  is 
without  foundation.  Cam/pbeld  Appeal  (Conn. ) 

667 

3.  An  assignment  of  error  embracing  three 
distinct  propositions,  without  particularly  spec- 
ifying the  error  complained  of,  is  insufficient. 
Union  G,  L.  Ins,  Co.  v.  Chotcning  {Tex,)    504 

3.  Refusal  to  permit  defendant's  counsel  to 
ask  a  juror  on  his  voir  dire  to  what  extent  he 
had  read  about  the  case  in  the  newspapers, 
after  the  statutory  questions  had  been  ex- 
hausted, is  not  an  abuse  of  discretion  requir- 
ing reversal,  if  there  is  nothing  to  show  what 
counsel  had  any  reasonable  expectation  of 
proving.     Com,  v.  TrefetTicn  (Mass.)  235 

4.  The  vacation  of  a  judgment  by  default  at 
the  term  during  which  it  was  rendered  will  not 
be  reversed  unless  there  is  a  clear  abuse  of  dis- 
cretion; and  a  stronger  showing  of  abuse  must 
be  made  than  in  cases.whcre  a  trial  on  the  mer- 
its is  denied.    Bigler  v.  Baker  (Neb.)  255 

5.  The  relieving  of  a  plaintiff  from  a  stipa- 
lation  submitting  the  case  on  amotion  for  non- 
suit, and  allowing  him  to  file  an  amended  com- 
plaint, is  discretionary,  and  not  reviewable  on 
appeal    Bobimon  ▼.  Exempt  Fire  Co,  (Cal.) 

715 

6.  An  objection  to  evidence  is  not  available 
on  appeal  unless  saved  by  bill  of  exceptions, 
although  noted  on  certificate  of  evidence.  Pol- 
ing  V.  Ohio  Biver  B,  Co.  (W.  Va.)  215 

7.  An  express  statement  that  the  report  and 
verdict  are  concurred  in  by  ten  of  the  jurors 
defeats  any  presumption  that  all  of  the  jurors 
concurred,  as  required  by  law,  although  all 
signed  the  report.  Jacksonville,  T,  d  K,  W, 
B.  Co.  y.  Adams  (Fla.)  272 

8.  The  answer  to  particular  questions  of 
fact  is  waived  by  allowing  the  jury  to  find  a 
general  verdict  without  asking  the  court  to 
have  them  answered.  Carrico  v.  West  Vir- 
ginia C.  db  P.  B,  Co,  (W.  Va.)  50 

9.  One  who  directed  an  arrest  and  is  found 
guilty  of  false  imprisonment  cannot  complain 
that  the  one  who  actually  msde  the  arrest  was 
found  not  guilty.  Burroughs  v.  Eastman 
(Mich.)  859 

10.  Direct  evidence  of  suicide  is  not  neces- 
sary to  require  the  consideration  of  the  correct- 
ness of  the  exclusion  of  evidence  of  intention 
24L.aA. 


to  commit  it,  aince  that  theory  must  be  oontkl- 
ered  b^  the  jury  if  the  circumstances  of  tbe 
case  afford  evidence  to  support  it.  dnn,  t.  Tu- 
fethen  (Mass.)  2S5 

11.  A  motion  to  direct  a  verdict  for  the  de- 
fendant is  waived  when  he  proceeds  with  his 
evidence.  Poling  v.  Ohio  Biver  -fi.  Oo,  (W. 
Va.)  215 

12.  One  whose  demurrer  has  been  sustained 
cannot,  for  the  purpose  of  sustaining  ihejudi;- 
ment,  challenge  the  truthfulne^^s  of  the  state- 
ments in  the  pleadings  demurred  to.  Barnard 
Y.  tihirley  (Ind.)  56B 

18.  Findings  of  fact  in  a  chancery  case  are 
conclusive  in  ihe  appellate  court, unless  they  are 
so  manifestly  erroneous  as  to  demonsi rate  some 
oversight  or  mistake.  Block  v.  Salt  LakeBnjy 
id  Transit  Co,  (Utah)  6i0 

14.  A  general  finding  by  a  referee  that  t 
party  was  duly  appointed  administrator  of  the 
estate  of  a  person  referretl  to  as  "deceased" 
throughout  the  report  is  sufl9cient  to  sustain 
the  administration,  where  nothing  further  ap- 
pears in  the  record  to  enable  the  appellate 
court  to  judge  of  its  legality.  Manning  t. 
Leighton  (Vt.)  6^ 

15.  An  instruction  assuming  as  true  fa  ts 
proved  beyond  controversy  is  not  gruuii:!  f  r 
reversal  because  of  such  assumption.  Can-  > 
V.  West  Virginia  C.  <fc  P.  B.   Co.  (W.  Va.)  "^^ 

16.  It  is  not  prejudicial  error  to  admi; 
against  one  on  trial  for  murder  the  whole  of  a 
conversation  in  which  some  of  his  replies  had 
a  tendency  to  show  guilt,  while  others  wfre 
explicit  denials  of  guilt  Com.  v.  Trcjdh% 
(Mass.)  2^'» 

17.  Failure  to  pass  upon  a  demurrer  to  a 
defense,  and  entering  judgment  for  plain  i^ 
on  the  pleadings,  is  not  prejudirfal  to  deftod- 
ant  when  the  defense  was  insufiicient  and  tr.e 
defect  such  that  it  could  not  have  been  cure^i 
by  amendment.  Kindd  v.  Beck  it  P.  Litho- 
graphing Co.  (Colo.)  311 

18.  A  statute  forbidding  reversal  of  a  jod? 
ment  when  it  shall  appear  that  the  merits  of 
the  case  have  been  fairly  tried  and  detennined 
cannot  be  applied  in  case  of  the  erroneous  sus- 
taining of  a  demurrer  to  the  affirmative  matter 
in  a  paragraph  of  the  answer,  when  the  effect 
was  to  exclude  evidence  of  the  matters  therein 
alleged,  so  that  it  is  impossible  to  determine 
from  the  record  how  far  defendant  was  preiu- 
diced  by  the  ruling.    Barnard  v.  Shirley  (Ind  > 

568 

19.  An  appellant  cannot  insist  on  having 
clerical  errors  in  the  judgment  correcteti  by 
the  appellate  rather  than  by  the  trial  court, 
although  the  correction  by  the  trial  court  de- 
prives him  of  his  ground  for  appeal.  Kindd 
V.  Beck  d  P.  Lithographing  Co.  (Colo.)        311 

20.  The  trial  court  may  correct  a  clerical 
error  in  the  amount  of  the  judgment  entered, 
after  the  record  has  been  removed  to  a  higher 
court  by  appeal.  Id. 

21.  An  appeal  bond  executed  in  accordance 
with  the  law  in  force  at  the  time  does  not 
become  inoperative  by  a  transfer  of  the  appel- 
late jurisdiction  to  a  dififerent  court  Mexienn 
Nat.  B.  Oo,  ▼.  MussetU  (Tex.)  «i 
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A.PPBENTZCB. 

Directors  of  the  poor  who'  apprentice  a  pau- 
per boy,  with  knowledge  of  the  unfit  charac- 
ter of  the  master,  and  who,  with  knowledge 
tbat  the  child  ia  being  abused  by  such  master, 
refuse  to  take  any  measures  to  rescue  him  from 
the  cruelty  to  which  he  is  subjected,  are  crim- 
ioally  liable  at  common  law  as  for  a  willful 
DcirleQi  or  refusal  to  discharge  their  duties. 
Com.  V.  Cayle  (Pa.)  552 

APPROPRIATIONS. 

A  continuing  appropriation  of  the  amount 
of  the  salary,  which  omission  of  annual  appro- 
piialion  will  not  affect,  is  made  by  a  statute 
creating  an  office  and  fixing  the  salary  in  obe- 
dience to  a  constitutional  mandate,  and  requir- 
tnc:  it  to  be  paid  by  the  treasurer  in  the  same 
manner  as  other  lalariea  of  state  officers  are 
pnid,  where  the  constitution  provides  that  an 
officer's  salary  shall  not  be  diminished  during 
his  term,  although  it  also  provides  that  no 
money  shall  be  paid  out  of  the  treasury  except 
on  appropriations  made  by  the  legislature. 
State,  Henderson,  y.  Burdiek  (Wyo.)  266 

ARREST.    See  also  Constitutional  Law, 
18. 

1.  Constitutional  provisions  against  issuing 
a  warrant  without  probable  cause  supported 
by  oath  or  affirmation  do  not  apply  w  an  ar- 
rest without  a  warrant  Burroughs  y.  East- 
man (Mien.)  859 

2.  An  arrest  without  warrant  may  be  author- 
ized by  the  legislature  for  other  misdenieanors 
committed  in  iheptesence  of  an  officer,  as  well 
as  for  breach  of  the  peace.  Id. 

Notes  and  Briefs. 

Arresr;  without  warrant,  when  valid.     859 

.  ARTESIAN  WELLS.    See  Waters,  2. 

ASSIGNMENT  FOR  CREDITORS. 

Notes  and  Briefs. 

The  necfpsity  of  acceptance  of  an  assignment 
or  deed  of  trust  for  creditors:— (I.)  assent  and 
presumption;  general  doctrine;  (II.)  assent 
presumed;  (a)  in  general-  ijb)  statutory  pre- 
sumption; (III.)  extent  of  presumption;  (IV.) 
rebuttal  of  presumption;  {a)  in  general;  (b) 
conditions  imposing  a  leiease;  {c)  other  condi- 
tions; {d)  assignments  hindering,  delaving,  or 
defrauuing  creditors;  {e)  assignment  direct  to 
creditors;  (Y.)  express  assent;  (VI.)8uflaciencv 
of  assent;  (VII )  time  of  assent;  (Vlll.)  effect 
of  assent;  (a)  In  general;  (&)  after  attack;  (IX.) 
effect  of  assignment:  (X.)  the  Massachuf^etts 
doctrine;  {a)  principles  of;  (b)  time  of  assent; 
(«)  comity;  (XI.)  English  decisions.  S69 

ATTACHMENT.    See  Mortoagb,  1. 

ATTORNEYS.    Bee  also  Executors  and 

Administrators,  5;  Judgment,  8;  No- 

TICB,  2,  8. 

1.  An  attorney  at  law  is  not  an  officer  of  the 

goyemment,  such  that  the  right  of  admission 

to  the  har  will  depend  on  eligibility  to  public 

office.    Be  Bicker  (N.  H.)  740 

94L  R.  A. 


2.  Women  are  not  excluded  from  admission 
aa  attorneys  at  law  by  the  common-law  rule 
which  denies  them  the  right  to  vote  or  bold 
public  office.  Id. 

8.  The  provisions  of  the  Act  of  Congress  of 
June  6,  1882,  re-establishing  the  Court  i)f  Ala- 
bama C3laims,  and  authorizing  the  rendition  of 
judgments  in  the  mode  and  subject  to  the  con- 
ditions limitations,  and  provisions  of  the  Act 
of  187  i  originally  establishing  such  court,  re^ 
Vive  tne  provision  that  the  court  shall  on  mo- 
tion allow  the  compensation  of  attomevs  and 
enter  it  as  part  of  its  judgment,  and  that  all 
other  liens  upon  the  judgment  shall  be  of  no 
effect     Manning  v.  Heighten  (Yt.)  684 

4.  CSlaims  under  the  Act  of  Congress  of 
June  6, 1882,  for  damage  on  the  high  seas  by 
Confederate  cruisers  and  for  premiums  charged 
for  war  risks  after  the  sailing  of  any  Confed- 
erate cruiser,  although  to  be  satisfied  out  of  a 
particular  fund  without  further  responsibility 
on  the  part  of  the  United  States,  are,  since  the 
money  had  been  covered  into  tbe  treasury  and 
the  right  to  it  was  to  be  established  by  legal 
proceeaings,  within  the  provisions  of  U.  8. 
Rev.  Stat.  ^  8477,  making  void  all  transfers 
and  assignments  of  any  claim  upon  the  United 
States  before  the  allowance  of  tbe  claim  and 
the  issuing  of  the  warrant,  so  as  to  prevent  a 
lien  in  favor  of  an  attorney  under  an  agree- 
ment for  a  conditional  fee  for  their  prosecu- 
tion. Id. 

5.  An  attorney  who  has  rendered  services  in 
the  recovery  of  a  claim  from  the  United  States, 
which  has  finally  been  recovered  by  the  ad- 
ministrator of  the  beneficiary  through  another 
attorney,  cannot  impose  a  lien  upon  tbe  funds, 
where  such  administrator  had  no  further  notice 
of  the  lien  than  tbe  mere  knowledge  that  such 
attorney  had  rendered  services  in  connection 
with  the  claims;  nor  can  he  hold  him  person- 
ally liable  although  he  has  paid.over  the  fund 
to  the  persons  entitled.  '  Id, 

6.  The  right  of  an  attorney  to  assert  a  lien 
upon  a  recovery  on  a  claim  against  the  United 
States,  under  an  agreement  for  a  conditional 
fee,  is  inconsistent  with  U.  S.  Rev.  Stat,  g  8477, 
providing  that  all  transfers  and  assignments  of 
any  claim  upon  the  United  States,  or  of  any 
interest  therein,  shall  be  absolutely  r-,.11  and 
void  unless  made  with  certain  formmities  and 
after  the  allowance  of  the  claim  and  the  issuing 
of  a  warrant  therefor.  Id. 

7.  An  attorney's  lien  la  either  a  retaining  or 
a  charging  lien.  The  former  is  based  upon 
the  possession  of  money  or  papers,  and  expires 
when  the  possession  ends.  The  latter  is  the 
right  to  make  the  claim  for  compensation  a 
charge  upon  the  judgment,  and  is  not  per-- 
fected  until  notice  is  given  the  defendant.   Id. 

ATTOBNETS*  FEES. 

An  attorneys'  fee  for  the  foreclosure  of  a 
mortgage,  expressly  provided  for  In  tbe  instru- 
ment, is  collectible  on  foreclosure.  Falls  v. 
United  States  8av.  Loan  d  Bldg.  Co.  (Ala.)  174» 

AUCTIONEER.    See  Fraud,  8. 

BANKS. 

1.  Constitutional  provisions  anthor'zfng 
the  organization  and  control  of  bftoks  of  cir- 
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eulatioo  do  oot  probfbit  the  enactment  of  laws 
Imposing  reasonable  regulations  upon  bnnks  of 
deposit  and  diacount.    Blaker  v.  Siwd  (Kau.) 

854 

9.  A  national  bank  maj  guarantee  the  pay- 
ment of  commercial  paper  as  incidental  to  the 
exercise  of  its  power  to  buy  and  sell  the  same. 
Thomas  T.  City  Nat.  Bank  (Neb.)  268 

8.  The  president  of  a  national  bank  is  con- 
clusively presumed  to  have  authority  to  guar- 
antee commercial  paper  on  a  sale  tnereof,  in 
Uie  absence  of  notice  to  the  contrary.  Id. 

4.  The  retention  and  enjoyment  by  a  na- 
tional bank  of  the  proceedsof  a  guaranty  of 

Sty  men  t  of  commercial  paper  aola  by  its  pres- 
ent  ratifies  his  act  Id. 

5.  The  president  of  a  banking  corporation 
has  the  power  to  employ  counsel  and  manage 
the  litigation  of  the  bank,  in  the  absence  of 
any  order  of  the  board  of  directors  depriving 
him  of  such  power.  Oitieen^  Nat,  Bank  v. 
Berry  (Ean.)  719 

6.  A  certificate  of  deposit  issued  by  a  bank 
and  made  payable  to  order  or  bearer,  and  pay- 
able on  return  of  the  certificate  properly  in- 
dorsed, is  a  negotisble  instrument  Kirkwood 
T.  Hastings  First  Nat.  Bank  (Neb.)  444 

'7.  A  provision  for  interest  if  left  for  six 
moDibs,  but  no  interest  after  six  months,  does 
not  destroy  the  negotiability  of  a  certificate  of 
•deposit.  Id. 

8.  Tbe  provision  that  a  certificate  of  deposit 
is  payable  in  current  funds  does  not  prevent  It 
from  being  negotiable.  Id. 

9.  A  certificate  of  deposit  becomes  oyerdue 
after  tbe  expiration  of  six  months,  and  not  un- 
til then,  when  it  provides  that  it  is  not  subject 
to  check,  and  that  it  shall  bear  interest  at  6 
per  cent  if  left  six  months,  but  no  interest  after 
-six  months.  Id. 

NOTBB  AKD  BbIBFA. 

Banks;  constitutionality  of  regulation  and 

restriction.  854 

Entries  in  bank  book  as  contracts.  787 

BENEFIT    SOCIETIES.      See    Insub- 

ANGE. 

BILLS  AND  NOTES. 

1.  Tbe  .suspension,  even  for  a  day,  of  a 
Tight  of  action  on  a  promissory  note  against 
tbe  maker  by  an  arran^rement  with  him,  ir- 
revocably discharges  an  indorser,  although  the 
maker  may  break  bis  contract  by  which  the 
riffht  of  action  n^inst  him  was  suspended. 
Timberlake  v.  T/tayer  (Miss.)  281 

2.  A  note  given  solely  for  usury  Is  void, 
•even  in  tbe  bands  of  a  bona  fide  holder,  under 
a  statute  which  provides  that  the  taking  of 
* 'usury"  shall  be  deemed  a  forfeiture  of  the 
'entire  interest,  but  which  does  not  avoid  tbe 
debt  as  to  the  principal.     Ward  v.  Sugg  (N.  C.) 

280 
Notes  akd  Briefs. 

Bills  and  notes;  negotiability  of  instru- 
ments; lost  instruments.  445 

BLASTING.    See  also  Nutratices.  1. 

Injury  to  another's  house  by  a  mere  con- 
IMUR  A 


cussion,  without  throwing  lock  or  oOkt 
material  on  the  premises,  occasioned  by  blast- 
ing on  one's  own  premises  in  order  to  adapt 
them  to  a  lawful  use.  when  that  mode  is  the 
only  proper  one  and  the  work  is  tramacted 
with  due  care  and  di1igeooe,^reaie8  no  ha- 
Wlity.  Booth  t.  Borne,  W.  db  O,  T.  B.  0». 
(N.  Y.)  m 

Notes  akd  Briefb. 
Blasting:  Babtlity  for  injuries  bj.  lOS 

BONDS, 

On  Appeal,  see  Affbal  asd  Erbob,  21;  Cos- 
TRAOTSp  24,  2S. 

See  also  Acnov  ob  Bxjit,  L 

BOUNDABIEa 

The  rule  that  a  city  lot  bounded  on  a  street 
extends  to  the  middle  of  the  street  may  be  ap> 
plied  to  carry  title  to  minerals  under  tbe  sui^ 
race  of  the  street,  which  had  been  expressly 
reserved  on  a  prior  conveyance  of  the  surfaos 
of  the  street    8noddy  v.  Bolen  (Mo.)  507 

BUILDING   AND   LOAN  ASSOCIAp 

TIONS.    See  also  Gomflict  of  Laws,  5. 

1.  The  steps  taken  to  become  a  member  of  a 
building  and  loan  association  must  be  regu- 
lated by  the  law  of  its  domlcil,  and  the  fees 
allowed  by  that  law  will  be  held  valid  every- 
where. Falls  V.  United  States  Sav,  L.  «f  Btdg. 
Co.  (Ala.)  174 

8.  A  statute  giving  special  advantages  to 
building  and  loan  associations,  as  to  tbe  rate  of 
interest  they  may  receive  on  loans,  will,  unless 
a  contrary  intention  appears,  be  confined  io 
its  operation  to  domestic  corporations.         BL 

8.  Persons  compelled  to  takeltock  in  a  loaa 
association  to  secure  a  loan,  but  for  whom  the' 
scheme  of  the  concern  provides  no  dividends 
or  other  share  in  the  profits,  cannot  be  re> 
garded  as  membere  and  their  payments  aa  mads 
upon  stock  calls  for  the  purpose  of  takio^ 
them  out  of  the  usury  law.  Id. 

4.  Income  stock  on  which  80  per  cent 
shall  be  paid  in  advance,  with  cash  dividendi 
limited  to  8  per  cent  as  the  onlv  profit  to  tbe 
stockholders,  while  any  dividends  beyond  these 
shall  go  to  holders  of  other  kinds  of  stock,  is 
not  illegal  under  the  New  York  law  applicable 
to  savings  and  loan  societies.  People,  Fairehild, 
T.  I'tesion  (N.  Y.)  67 

6.  Prepaid  stock  on  which  60  x>er  cent  of 
the  amount  of  the  shares  shall  be  paid  in,  and 
on  which  dividends  at  the  rate  of  6  per  oeoK 
per  annum  00  tbe  amount  paid  in  may  be 
drawn  out,  with  any  further  dividends  10  bo 
credited  and  pavi\|t>le  with  the  stock  at  its  mt- 
tnrity,  is  not  illegal  under  N.  Y.  Laws  18991 
chap.  689.  Id. 

6.  Dues  may  be  paid  in  advance  with  the 
assent  of  the  directors  in  a  savings  and  loan 
society,  under  the  New  York  banking  law  (N. 
Y.  Laws  1892,  chap.  689),  and  a  rebate  or  dis- 
count on  such  payments  allowed  at  such  rate 
per  honum  as  the  directors  from  time  to  time 
prescribe.  M, 
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lUSINESS. 

KOTB8  AKD  BrIEVS. 

What  coDstitutes,  by  foreign  corporations. 


SY-L  AW*    Seft  Municipal  Cobporationb, 
Notes  and  Bkiefs, 

^CARRIERS. 

"Validity  of  Contracts  with,  see  Contbactb, 

9-12,  27. 
^Trover  against,  see  Tboyer. 

-flee  also  CosnfEKCB,  1,  2;   Gonspiract,  2-4; 
CoKBTiTUTioNAii  Law,  5,  8,  9,  16,   17; 

NOTICB,  1. 

1.  The  right  to  stand  and  ride  upon  the  plat- 
"f  orm  of  a  car  exists  where,  on  the  return  of  an 
excursion,  a  passenger  with  an  excursion  ticket 
is  unable  to  get  room  inside  the  car,  and  is  not 
informed  that  he  can  be  carried  on  another 
-train.    Lynn  y.  Boulham  P.  Co.  (Cal.)       710 

2.  A  railroad  company  which  undertakes  to 
transport  all  the  passengers  on  board  a  train, 
although  some  are  upon  platforms,  must  ex- 
•erdse  all  additional  care  commensurate  with  the 
fierils  and  dangers  surrounding  the  passengers 
In  such  situation.  Id. 

8.  A  railroad  company  is  liable  for  Injury  to 
«  passenger  thrown  from  the  platform  of  a  car 
-on  which  he  is  lawfully  riding,  when  the  ac- 
<sident  is  due  to  the  excessive  speed  of  the  train, 
•considering  the  curves  and  condition  of  the 
-track,  which  occasions  a  severe  jar  or  jolt  Id. 

4.  A  person  does  not  become  a  passenger 
liecause  he  has  previously  obtained  a  ticket, 
jtnd  is  on  the  premises  of  a* railroad  company 
•designed  for  the  use  of  passengers,  and  is 
about  to  takes  train,  where  he  is  running  from 
the  direction  of  a  public  street,  across  the 
premises,  outside  the  station,  to  catch  a  train 
about  to  start,  and  is  struck  while  crossing  a 
track  by  an  incoming  train.  WdfBter  t.  Fiteh- 
*urg  B.  Co.  (Mass.)  621 

6.  The  word  "owner,"  in  the  Minnesota 
-statute  requiring  the  owner  of  a  railroad  or 
ateamboat  to  r^eem  unused  tickets,  includes 
all  those  who  operate  a  railroad  or  steamboat 
in  the  transportation  of  passengers, — as,  for 
example,  lessees,  receivers,  and  the  like.  State 
▼.  Carhett  (Minn.)  498 

6.  That  an  obstruction  causing  an  accident 
on  a  railroad  was  the  result  of  work  done  on 
the  road  by.  an  independent  contractor  is  no 
<lefense  to  the  carrier.  CarricoY.  Wat  Vir- 
^nia  O.AP.R.  Co.  (W.  Ya.)  50 

NoTBS  Aino  Briefs. 

Carriers;  statutes  against  ticket  brokerage 
^r  "scalping."  152 

When  a  person  who  has  started  for  a  train 
becomes  a  passenger.  521 

Duty  of  carrier  permitting  cars  to  become 
4»Tercrowded: — (I.)  injuries  received  on  crowd- 
^  railroad  trains;  (a)  riding  on  the  platform; 
ih)  riding  in  other  dangerous  places;  {c)  get- 
ting on  or  off  the  cars;  (II.)  injuries  caused  by 
fellow    passengers  on  crowded  trains;  (III.) 


failure  to  provide  train  for  crowd;  (lY.)  street 

railroads;  (Y.)  elevated  railroads.  710 

Duty  to  prevent  annoyance  to  passengers. 

156 

CASE. 

Case,  and  not  trespass,  is  the  proper  form 
of  action  for  applying  a  running  stream 
to  such  uses  as  to  render  it  impure  and  fill  it 
with  a  sediment  which  is  deposited  on  the  land 
of  a  lower  proprietor,  thereby  preventing  him 
from  putting  the  water  to  the  ordinary  uses, 
and  damaging  his  land.  Drake  v.  Lady  EneUy 
Coal,  liR  Co.  (Ala.)  64 

OASES  CERTIFIED. 

The  very  question  of  law  is  not  certified, 
within  the  meaning  of  Tex.  Act  May  2,  1898, 
by  presenting  a  petition  of  plaintiff  covering  a 
number  of  pages,  with  exceptions  thereto. 
Union  0.  L.  Ine.  Co.  t.  Ohawning  (Tex.)    504 


CATTLE-OUARDS. 

Sbrtaht,  2. 


See  Master  aub 


^L.R.A. 


CEMETERIES 

1.  The  legislature  in  the  exercise  of  its  police 
power  can  lawfully  prohibit  the  use  of  lands 
for  the  purpose  of  burial,  when  sacb  lands  are 
held  by  a  municipal  corporation.  Ifewark  v. 
Wateon  (N.  J.  Err.  A  App.)  848 

2.  The  title  of  a  municipal  corporation  to 
lands  granted  solely  for  burial  purposes  re- 
verts when  bv  statute  and  ordinance  the  use 
of  the  lands  for  such  purposes  is  prohibited. 

Id, 

CERTIFICATE   OF   DEPOSIT.     See 

BAinEB,  6-9. 

CHARITIES. 

1.  A  gift  for  the  benefit  of  poor  churches 
of  a  city  and  vicinity  is  charitable  within  the 
exception  to  the  rule  of  law  against  perpetui- 
ties.   MeAlieter  ▼.  Burgeee  (Mass.)  158 

2.  There  is  no  uncertainty  which  will  de- 
feat a  gift  for  the  benefit  of  poor  churches  of 
a  city  and  vicinity.  Id, 

8.  A  state  agricultural  societv,  which  is  one 
of  the  agencies  of  the  state,  and  not  a  corpora- 
tion for  pecuniary  profit,  cannot  be  held  liable 
for  the  wUlful  and  illegal  acts  of  its  agents, 
as  in  case  of  willful  arrests  and  assaults. 
A* Hem  v.  Iowa  State  Agri.  Soe.  (Iowa)      655 

CHRISTIAN    SCIENCE.     Bee    FHTB^ 

0IA17B. 

CLERKS.    See.MAimAMUs,  8. 

COMMERCE. 

Conspiracy  against,  see  Consfiraot. 

1.  The  regulation  of  the  sale  of  tickets  on 
railroads  and  steamboats,  which  makes  such 
sale  unlawful  without  a  certificate  of  authority 
from  the  carrier,  is  not  a  regulation  of  com- 
merce beyond  the  power  of  a  state  legislature* 
but  is  a  mere  police  regulation  of  a  publlo 
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employment.  Burdidk  y.  People  (111.)  15?; 
State  Y.  CMett  (HinD.)  498 

2.  Only  tinDsportaUon  witbin  the  state, 
or  that  which  is  not  a  part  of  any  continuous 
transportation  without  the  state,  is  within  the 
provisions  of  111.  Act  May  2,  1878,  p^  1,  7.  8. 
11:  and  these  do  not,  therefore,  affect  interstate 
commerce.  Ohieago^  B.  d  Q.  R,  Co,y,  Jone» 
(Dl.)  141 

8.  A  consignment  of  intoxicating  liquors 
''arrives"  in  the  state  within  the  meaning  of 
the  Wilson  Bill,  which  makes  such  liquors  sub- 
ject "upon  arrival  in  such  state^  to  the  laws 
of  the  state,  as  soon  as  it  crosses  the  state 
boundary  and  enters  the  state,  although  the 
contract  of  carriage  is  not  then  completed. 
suae  V.  Bhodee  (Iowa)  245 

4.  A  statute  compelling  railroad  compa- 
Dies  to  stop  all  regular  passenger  traina  atcoun- 
ty  seats  is  not  an  interference  with  interstate 
commerce.    State  t.  Qiadun  (Mimi.)         602 

NOTKB  Ain>  BRIEFa. 

fiee  also  Teleosafh& 

Commerce;  exclusion  of  foreign  corporations 

as  a  restriction  upon.  811 

Regulation  of,  as  to  running  of  trains.    602 

Contracts  in  restraint  of.  77 


COMMON    I.AW. 

Statutbs,  9. 

CONOLUSIONa 

BOB,  1. 


See     Eyidbncb,    6; 


See  Appeal  ahd  Eb- 


CONFUCT  OF  LAWS.    See  also  Buiuv 
nie  JOXD  LoAir  Asbociationb,  1. 

^  1.  The  question  of  the  validity  of  the 
attempted  transfer  of  title  to  an  assi^niee  for 
creditors  by  a  corporation  organized  in  one 
state  and  doing  business  in  another  is  for  the 
state  in  which  the  property  is  situated.  Van- 
dtrpoei  V.  German  (N.  Y.)  548 

2.  Assignments  of  personal  property  valid 
hj  the  law  of  the  domicil  of  the  assignor  are 
generally  recognized  as  valid  by  the  law  of  the 
Slate  where  the  property  is  situated,  unless 
they  violate  its  statutory  law  or  its  known  and 
settled  public  policy.  Id. 

8.  The  words  ''heirs  at  law,"  in  a  benefit 
certiflcate  made  in  Massachusetts  by  inhabit- 
ants of  that  state,  must  be  construed  m  another 
state  as  they  would  be  in  Massachusetts.  Mul- 
len V.  Bted  (Conn.)  664 

4.  Charter  privileges  as  to  the  rate  of  inter- 
est a  corporation  may  receive  on  its  loans  are 
not  available  to  it  in  a  foreign  state,  in  contra- 
vention of  the  usury  laws.  FaUe  v.  United 
States  8av.  L.  4b  Bldg.  Oo.  (Ala.)  174 

5.  The  borrowing  of  money  from  the  local 
a^reot  of  a  foreign  loan  association  which  main- 
taiDs  a  place  of  business  within  the  state,  and 
giving  the  association  a  mortgage  as  security 
through  him,  is  a  local  contract,  although  the 
papers  are  to  be  approved  and  the  money  paid 
at  the  domicil  of  the  associstion,  and  th^  papers 
expressly  s'ate  that  the  contract  la  to  be  gov- 
erned by  the  law  of  the  domiciL  Id, 
S4  L.  R  A. 


Notes  ahd  BBisra. 
See  also  Husbahd  and  Witbl 
Conflict  of  laws;  as  to  interesL  17^ 

CONSPIRACY. 

1.  Control  of  the  business  of  refining  mad 
selling  sugar  in  the  United  States  does  not  in- 
volve a  monopoly  or  restraint  of  f  oreuni  or  in 
terstate  commerce,  under  the  Act  of  Coogress 
of  July  2, 1890,  as  this  Act  does  not  include  the 
regulation  of  manufactures  or  prodacdre  in- 
dustries of  any  sort,  even  if  their  product  ia  a 
subject  of  commerce.  United  Statee  w.  &  C 
Kmght  Oo.  (C.  C.  App.  3d  C.)  428 

2.  A  contract  between  competing  railroad 
companies  is  not  necessarily  *in  lestraiot  of 
trade"  and  illegal,  within  the  roeaoiniF  o'  *>-«• 
Anti-trust  Act  of  Congress,  because  it  is  aoms 
manner  imposes  a  restriction  upon  com  pen  uo^. 
United  Statee  v.  Trane-Mieaouri  Freight  Am*. 
(C.  C.  App.  8th  C.)  T^ 

8.  An  association  of  railroad  oompaniea 
cannot  be  held  to  create  a  monopoly,  wiifaio 
the  meaning  of  the  Anti-trust  Act  of  Congress, 
where  it  is  not  intended  to  have  any  tnde  of 
its  own,  but  to  be  a  mere  adviser  of  i's  mem 
hers,  who   are  competitors  of  ea4A    oilier. 

4.  An  asKKdation  of  railroad  con&p«iues  f or 
mutual  protection  by  establishing  mod  main- 
taining reasonable  rates,  rules,  and  r^ulatioos^ 
is  not  illegal  as  a  restraint  of  trade,  ander  the 
Anti-trust  Act  of  Congress,  merely  because  it 
incidently  lends  to  restrict  comp«>tition  in  crvm* 
degree,  where  eadi  member  of  the  sssodatacMi 
must  still  compete  with  other  meniutrx^  ic>r 
business,  and,  while  r^ular  monthly  meetings 
are  provided  for  at  which  action  may  be  taloen. 
five  days'  notice  of  any  proposed  reduction  of 
rates  or  change  of  rules  must  be  givoi,  and 
members  are  bound  by  the  decision  of  the  as- 
sociation unless  they  ^ve  written  notice  hi  teo 
days  thereafter  to  the  contrary,  and  any  mesa- 
ber  may  withdraw  on   thirty  days'  notice. 

A£ 

Notes  AHD  BBIKV& 

Conspiracy;  in  restraint  of  oommeioe.       77 
Against  oommeroa.  428 

coNSTFrunoirAi.  i.aw. 

As  to  Bank,  aee  Banks,  1. 

See  also  Abrest;  Lickkbe;  MmriciPAX.  Cos 

POBATIONB,  1,  8. 

1.  A  statute  providfaig  penalties  for  brea<^ 

of  contract   cannot  be  held  unoonsuiauu.i&i       I 
merely  on  the  ground  that  it  is  against  tbe 
genius,  nature,  and  spirit  of  the  govemmeot       j 
and   general   principlea  of  law  and  reason.       I 
Union  C  X.  Ine.  Co,  ▼.  Uhowning  (Tex.)     504 

2.  A  statute  allowing  punitive  or  ezemplaiy 
damages  in  a  case  in  which  the  right  tbereto 
did  not  previously  exist  is,  so  far  aa  it  applies 
to  existing  causes  of  action,  a  violation  of  000 
stitutional  prohibitions  of  ex  poet  facto  laws 
and  retrospective  legislation.  French  t.  Dcane 
(Colo.)  88; 

8.  There  is  no  tmconstitutional  delegatioD 


Cohtagioui  Dibbabb;  Comtbmpt. 
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of  power  to  rsllroad  commissioners  by  a  statate 
authorizio|(  them  to  fix  reasonable  maximum 
rates  of  cbargea  for  freight  and  passenser  traf- 
fic, where  their  schedule  is  not  flnaf,  but  is 
made  merely  prima  fade  eTidence  of  the 
reasonableDesB  of  the  rates  established.  Chi- 
cago, B.  A  Q.  R,  Co,  T.  J<me9  (lU.)  t41 

4.  The  constitutional  rirht  to  ^contract 
^ith  reference  to  compensation  for  services  is 
violated  by  a  statute  limiting  a  legal  day's  work 
to  eight  hours,  and  requiring  for  every  hour's 
work  in  excess  of  that  number  double  the  pay 
of  the  preceding  hour.  Low  v.  R€f  Printing 
Co,  (Neb.)  702 

6.  The  police  power  of  the  state  to  grant  li- 
censes to  engage  in  a  business  does  not  apply 
to  a  statute  allowing  tickets  of  carriers  to  be 
sold  only  tore  agents  appointed  in  a  particular 
manner.    State  v.  Corbett  (Minn.)  498 

6.  The  constitutional  provision  that  "jus- 
tice shali  be  administered  freely  and  without 
purchase"  is  not  violated  by  a  statute  authoriz- 
ing ofacers  to  tax  and  collect  reasonable  fees 
for  services,  to  create  a  fund  out  of  which 
their  salaries  are  to  be  paid.  Eendereon  v. 
Btate,  Stout  (lod.)  469 

7.  Bequirini;  an  insurance  company  to  pay 
a  penalty  and  attorneys'  fees  if  compelled  to 
pay  a  loss  which  it  fails  to  pay  within  the  time 
specified  in  the  contract  does  not  tend  to  pre- 
vent a  resort  to  the  courts,  in  contravention  of 
a  constitutional  requirement  that  all  courts 
shall  be  open.  Union  C  JU  Ins.  Co,  v.  Chown- 
ivg  (Tex.)  504 
Eqaalitj. 

8.  A  statute  allowing  the  sale  of  carriers' 
tickets  only  by  agents  appointed  in  a  particular 
manner,  and  providing  for  the  redemption  of 
nnused  tickets,  is  not  unconstitutional  as  class 
legislation  granting  special  privileges  to  car- 
rier.«.    StaU  y.  CoAett  (mnn.)  498 

9.  The  privileges  or  immunities  of  citizens 
a  Oder  the  Federal  Constitution,  or  under  the 
CoDstitution  of  Illinois,  which  provides  that 
the  General  Assembly  shall  not  pass  special 
laws  granting  any  special  or  exclusive  priv- 
ilege, immunity,  or  franchise,  are  not  in- 
fringed by  a  statute  prohibiting  the  sale  of  rail- 
road or  steamboat  tickets  without  a  certificate 
of  authority  from  the  carrier,  except  when  one 
who  has  bought  a  ticket  from  such  agent  with 
the  bona  fide  intention  of  traveling  upon  it 
makes  the  sale.    Burdiek  v.  PeopU  ^IL)     162 

10.  A  constitutional  guaranty  of  equal 
rights  and  privileges  to  afl  free  men  does  not 
apply  to  corporationsL  Union  C  L,  In$.  Go, 
▼.  Chovoning  (Tex.)  504 

11.  A  statute  making  an  insurance  com- 
pany liable  for  damages  and  attorneys'  fees  in 
case  of  failure  to  pay  a  loss  within  the  time 
specified  in  the  policy  does  not  deny  such  com- 
panies the  equal  protection  of  the  laws.        Id, 

12.  An  'exception  of  farm  and  domestic 
labor  from  a  statute  limiting  a  legal  day's  work 
to  eight  hours,  and  making  the  pay  for  every 
additional  hour  double  that  of  the  hour  pre- 
ceding, is  unconstitutional  as  class  legislation. 
Low  V.  Rtes  Printing  Co.  (Neb.)  702 
Due  process  of    la.w« 

13.  A  law  constitutionally  enacted,  which 
24  L.  R.  A. 


aifords  a  hearing  before  it  condemns,  and  pro- 
vides for  Judgment  after  trial,  does  not  deprive 
of  property,  privileges,  or  immunities  without 
doe  course  of  the  law  of  the  land.  Union  C. 
L.  Ins.  Co.  V.  Chowning  (Tex.)  604 

14.  A  statute  authorizing  gravel  to  be  taken 
from  private  lands  for  necessary  repairs  on 
highways  is  not  unconstitutional  because  no- 
tice is  not  required  to  be  given  to  the  owner, 
or  any  participation  allowed  him  in  the  selec- 
tion or  formation  of  the  tribunal  to  assess  his 
damages,  where  he  is  given  an  opportunity  to 
present  a  claim  for  compensation  to  the  county 
court  by  written  complaint,  and  have  his  dam- 
ages assessed  and  paid,  with  opportunity  to 
be  heard  on  that  question.  Branson  v.  Oee 
(Or.)  865 

16.  A  statute  prohibiting  more  than  fair  and 
reasonable  rates  by  a  railroad  corporation,  be- 
ing merely  declaratory  of  a  common-law  rule, 
although  penal,  does  not  deprive  the  company 
of  its  property  without  due  process  of  law  be- 
cause the  statute  does  not  fix  any  limit  to  the 
rates, — especially  where  a  provision  is  made  in 
the  same  statute  for  the  fixing  of  rates  by  com- 
missioners. Chicago^  B.  di  Q,  B.  Co.  t.  Jones 
(lU.)  141 

16.  A  person  is  not  deprived  of  his  proper- 
ty in  a  carrier's  ticket  without  due  process  of 
law  by  prohibiting  the  sale  thereof,— at  least 
where  he  purchased  the  ticket  while  the  Act 
was  in  force.    State  v.    CorbeU  (Minn.)   498 

17.  A  statute  making  it  unlawful  for  any 
person  to  sell  a  railroad  or  steamboat  ticket, 
or  any  i)art  thereof,  without  a  certificate  from 
the  carrier,  except  in  case  of  the  sale  of  part  of 
a  ticket  by  a  person  who  has  bought  it  with 
the  bona  "fide  intention  of  traveling  upon  it, 
does  not  violate  the  constitutional  provision 
against  deprivation  of  life,  liberty,  or  prop- 
erty without  due  process  of  law  Burdiek  v. 
P^ojOe  (111.)  162 

18.  The  constitutional  reauirement  of  due 
process  of  law  is  not  vlolatea  by  a  statute  ex- 
tending the  right  to  arrest  without  warrant  for 
crime  committed  in  presence  of  an  officer,  to 
offenses  for  which  such  arrest  was  not  author- 
ized when  the  constitution  was  adopted.  Bur- 
roughs V.  Blastman  (Mich.)  869 

Notes  akd  Briefs. 

Constitutional  law;  as  to  jury,  see  Tbial. 

See  also  Abbest. 

Law  of  the  land  or  due  process.  158 

Due  process  in  taking  property.  865 

As  to  regulation  of  business.  498 

As  to  vested  rights.  606 

As  to  eight-hour  law.  70d 

CONTAGIOUS  DISEASE.   See  Death, 


CONTEMPT. 

1.  Contempt  proceedings  will  He  to  com> 
pel  payment  of  installments  of  alimony  ordered 
to  be  paid  in  the  future  by  a  final  Judg- 
ment of  divorce,  where  an  execution  can* 
not  be  issued,  since  there  is  no  provision  of  law 
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for  collectiDg  sucb  judgment.    BCapUi  ▼.  iSlto- 
plei{W\a.)  438 

2.  iDability  to  pay  InstallmeDts  of  ali- 
mony, brought  about  by  the  party  bimself 
with  iDteDtioo  to  avoid  pajmeDt,  infill  not  pre- 
vent his  refuBal  to  pay  from  being  contuma- 
cious and  punishable  as  a  contempt  of  court. 

Id, 

KOTRB  ASD  BRIKFa 

Contempt;  proceedings  in,  to  compel  pay- 
ment of  alimony:— <L)  doctrine  of  contempt; 
(II.)  constitutionality  of  contempt:  (III.)  when 
contempt  proceedings  may  be  resorted  to;  (IV.) 
evidence  m  support  of;  (V.)  necessity  of  ser- 
vice of  order;  (Vl.)  necessity  of  demand  of 
payment;  (YII.)  necessity  of  notice  of  appli- 
cation; (YIII.)  right  of  defendant  to  be  beard; 
(iX.)  eicuses  for  nonpayment;  inability^  to 
pay;  (X.)  commitment  refused;  (XL)  applica- 
tion for  relief;  (XIL)  power  of  court  to  in- 
auire  into;  (XIII.)  state  statutes  and  decisions 
lereunder;  (XIV.)  English  decisions.        438 

CONTRACTS.    See  also  AcnoK  OB  Suit, 
1-8;  Guaranty;  Intbrb8T,  2. 

1.  In  unilateral  contracts  called  options, 
the  time  fixed  for  acceptance  is  of  the  essence 
of  the  contract.     Dyer  v.  Duffy  (W.  Va.)  889 

2.  A  mere  proposal  to  sell  land  does  not 
become  a  sale  until  accepted  and  notice  of  ac- 
ceptance given  the  proposer.  Id, 

8.  Want  of  mutuality  is  no  defense,  even 
in  an  action  for  specific  performance  of  a 
unilateraJ  contract  for  the  sale  of  land,  where 
the  party  not  bound  thereby  has  performed  all 
the  conditions  of  the  contract  and  brought 
bimself  clearly  within  its  terms.  Bigler  v. 
BoA^^r  (Neb.)  255 

4.  The  deed  of  an  agent  executed  in  the 
presence  and  under  the  personal  direction  of 
bis  principal  is  not  within  a  statute  of  frauds 
providing  that  an  agent  may  subscribe  a  deed 
when  authorized  by  writing.  Id, 

5.  Possession  of  one  who  entered  as  a  ten- 
ant must  be  clearly  shown  to  result  from  the 
contract,  and  not  from  the  lease,  in  order  to 
take  a  verbal  contract  of  purchase  out  of  the 
Statute  of  Frauds.  Id. 

6.  Lasting  and  valuable  improvements 
upon  premises,  made  by  one  In  possession  un- 
der a  parol  agreement  of  purchase,  constitute 
sufficient  part  performance,  notwithstanding 
default  of  payment,  to  defeat  an  action  of  eject- 
ment. Id, 

7.  An  agreement  between  brothers  and 
sisters  to  whom  land  has  descended  in  com- 
mon, that  the  same  shall  be  held  by  them  as 
joint  tenants  and  pass  to  the  survivor  by 
devise  or  descent,  and  at  the  deatb  of  the  last 
survivor  shall  pass  by  devise  or  descent  to  the 
child  of  the  only  married  one  of  them,  is  suffl- 
cicDtly  performed  to  be  taken  out  of  the  opera- 
tion of  the  statute  of  frauds  by  its  substantial 
keeping  by  all  the  parties  thereto  until  the 
land  has  become  vested  in  the  survivor,  who 
has  received  all  the  fruits  thereof  which  are  tc 
come  to  her,  and  to  make  it  enforceable  by  surli 
child.  Murphy  v.  Whitney  (N.  Y.)  12^ 
24  L.  R  A. 


Validity. 

8.  Equity  will  not  aid 'a  perBonln  an  actkn, 
if  be  requires  the  aid  of  an  iliegul  transactioa 
to  establish  bis  case.  Heiier  t.  ConUntntd 
Brew.  Co,  (Pa.)  247 

9.  The  provision  that  carriers  cannot  ex- 
empt themselves  from  liability  by  oootract» 
f  und  in  Iowa  Code,  g  1808,  does  not  applj  to 
a  contract  as  to  buildings  on  the  railroad  riefat 
of  way,  altbough  built  for  tbe  promotion  of 
the  carrier's  business.  Qriewoid  y.  lUinoii  C, 
R  Co.  (Iowa)  647 

10.  Tbe  public  has  no  interest  in  tlie  qnes- 
tion  whether  a  railroad  company  or  a  \t<s>.t 
wbo  erects  build ines  on  the  right  of  vray  sbaU 
bear  the  loss  resulting  from  negligence  of  tijc 
railroad  company's  servants,  so  as  to  raise  anr 
question  of  policy  in  respect  to  a  contraci  ex- 
empting  the   company   from  such  liability. 

Id, 

11.  A  stipulation  against  liability  for  dam- 
age by  fire  communicated  by  railroad  trains, 
either  accidentally  or  negli^entlv,  is  not  against 

{)ublic  policy  when  made  m  a  lease  at  a  nom- 
nal  rent  of  a  portion  of  the  railroad  right  of 
way  for  an  elevator,  warehouse,  and  otba 
buildings  for  use  in  connection  with  and  for 
the  promotion  of  the  railroad  company's  busi- 
ness; and  a  statute  making  the  railroad  com- 
pany absolutely  liable  for  all  damages  caused 
by  negligent  fires  does  not  change  this  nik. 

id 
18.  Contracts  between  carriers  are  not 
necessarily  invalid  because  they  incidentally  re- 
strict competition,  but  this  depends  upon  tb<  ir 
reasonableness.  United  States  v.  TraneMif 
iouri  Freight  Auo.  (0.  C.  App.  8th  C.)  ^ 

18.  The  true  test  of  the  illegality  of  a  com- 
bination to  restrict  business  is  its  effect  upoo 
the  public  interests.  If  ester  t.  Continental 
Brew,  Co.  (Pa.)  247 

14.  A  combination  of  brewers  to  silence 
and  stifle  competition  amone  them  Tvitbin  tbe 
city  and  county  of  Philadelphia  and  the  county 
of  Camden,  "^ew  Jersev,  fizins  a  minimum 
price  at  which  any  of  them  shall  sell  beer  to 
the  customer  of  another  or  to  new  trade, -is 
void  as  against  public  policy.  Id. 

15.  Imposing  a  peaaltv  on  the  ofiScen. 
iqB;ents,  and  stockholders  of  a  foreign  corpora- 
tion for  doing  business  in  the  state  without  fil- 
ing a  certificate,  does  not  render  void  a  contracs 
by  the  corporation  to  manufacture  article  at 
its  domicil  and  deliver  them  to  the  purchase; 
in  the  state  imposing  the  penalty.  Kindd  ▼. 
Beck  d  P.  LitJiographing  Co.  (Colo.)  311 

16.  A  provision  of  a  statute  imposing  s 
penalty  **  for  every  day  that  business  is  doo« 
by  a  foreign  corporation, without  registering.* 
as  required  by  law,  does  not  of  itself  make 
void  contracts  made  by  such  corporation  white 
unregistered.  Edison  General  BUetric  Co.  r. 
Canadian  P.  Nav.  Co.  (Wash.)  315 

17.  A  contract  by  a  Justice  of  tbe  peace  to 
make  an  arrest  for  a  pecuniary  consideraiian 
contingent  on  the  amount  of  property  that  mny 
be  recovered  of  a  person  who  is  charged  wirh 
larceny  by  an  aflSdavit  filed  with  such  jiL«^iice 
is  void  on  grounds  of  public  policy,  even  if  the 
proceeding  before  the  Justice  can  be  merely  a 
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prelimiDaTy  examivation. 
y%vt  Nat.  Bank  (Ind.) 


Brownf,  Columbus 
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18.  The  fact  that  a  justice  of  the  peace  has 
in  reality  no  juriBdiction  of  the  case  will  DOt 
prevent  a  contract  by  him  to  secure  the  arrest 
of  a  person  against  whom  a  prosecution  has 
been  instituted^before  him  from  being  against 
public  TH)licy,  where  the  extent  of  hiscouipen- 
sation  is  contingent  on  the  reco?ery  of  property 
from  the  defendant  Id. 
Oonaimetloii  »nd  effect* 

19.  A  contract  to  mine  ore  in  a  certain  pit 
at  a  certain  price  per  ton  "  as  long  as  we  can 
make  it  pay"  is  too  indefinite  to  entitle  the 
contracting  parties  to  an  allowance  for  pros- 
pective profits  in  case  their  work  is  stopped  by 
the  other  party  to  the  contract,  tkkvie  v. 
I^umberman's  Min.  Co.  (Mich.)  857 

20.  Every  contract  by  a  teacher  for  em- 
ployment, made  with  the  board  of  regents  of 
normal  schools  in  Wisconsin,  inclndes  as  part 
of  it  the  statutory  provision  for  removal  at 
pleasure  of  the  board.  QUlan  t.  Board  of 
BegenU  (WU.)  886 

21.  A  contract  to  pay  for  the  services  of  one 
expert  in  putting  in  an  electrical  equipment 
'Will  not  authorize  a  recovery  at  contract  rates 
for  the  services  of  two.  Eaiion  Oeneral  EUe- 
tfie  Go.  T.Canadian  P.  Ifav.  Co.  (Wash.)    815 

22.  Betaining  and  making  use  of  materials, 
and  neglecting  to  return  or  offer  to  return 
them,  will  not  authorize  a  recovery  for  their 
price,  under  a  contract  providing  for  payment 
when  the  work  is  "  in  good  working  order." 

Id. 
28.  That  the  light  complies  with  the  con- 
tract at  the  moment  the  equipment  is  com- 
pleted will  not  entitle  the  seller  to  the  price 
under  a  contract  to  furnish  an  electric-light 
equipment  of  certain  power,  which  provides 
for  payment  when  the  work  is  "  found  to  be 
in  good  working  order,**  if  a  practical  test 
within  a  reasonable  time  thereafter  demon- 
strates that  the  required  power  has  not  been 
attained.  Id, 

ImpairiaiC  obllfratloiu 

24.  Holding  an  appeal  bond  executed  as 
aecurity  for  an  appeal  to  the  appellate  court, 
which  then  had  nirisdiction  in  such  cases,  to 
be  valid  after  the  transfer  by  statute  of 
such  Jurisdiction  to  another  court,  does  not 
impair  the  obligation  of  a  contract,  as  the 
bond  if  made  in  view  of  the  known  power  ta 
ehnnge  the  Jurisdiction.  Mesriean  Nat.  R  Co. 
T.  Mumette  (Tex.)  M2 

25.  Obligations  of  sureties  on  appeal  bonds 
are  not  contracts  within  the  constitutional  pro- 
tection against  inipairment  of  obligations,  as 
tbey  are  not  based  on  consent  of  adverse  liti- 

Cnnts,  but  are  assumed  by  the  makers  of  such 
onds,  which  are  permitted,  and  thereby  the 
right  to  appeal  secured  under  the  provisions  of 
p  8itive  law.  Id. 

26.  The  power  of  railroad  commissioners 
to  make  a  schedule  of  reasonable  maximum 
rates  does  sot  impair  the  obligation  of  the  con- 
tiflct  of  a  railroad  oompan  v,  under  the  Illinois 
act  of  1852,  which  authorizes  its  board  of  di- 
rectors to  establish  rates  of  toll  from  time  to 
time,  but  also  provides  that  the  companv's  by- 
laws shall  not  be  repugnant  to  the  constitution 
24LRA. 


and  laws  of  the  state.     Chicago,  B.dQ.R  Co. 
Y.  Jones  (111.)  141 

27.  The  obligation  of  contracts  is  not  im- 
paired as  to  tickets  thereafter  issued,  by  a  stat- 
ure restricting  the  sale  thereof  without  a  cer- 
tificate of  authority  from  the  carrier.  Burdiek 
V.  PeapU  (111.)  152 

28.  A  provision  for  notice  of  sale  under  a 
deed  of  trust,  which  is  included  in  the  con- 
tract, cannot  be  chan&red  by  a  subsequent  stat- 
ute providing  for  different  notice  in  all  such 
cases.  Internationai  Bldg.  d  L.  Asso.  v. 
nardy  (Tex.)  284 

Notes  Ain>  Briefb. 
See  also  BAifKS. 

Contracts;  effect  of  part  performance  of  con- 
tract for  services: — discharge  for  cause;  dis- 
charge without  cause;  (a)  damages;  (b)  wages; 
{e)  common  count;  (d)  quantum  meruit;  {e) 
assumpsit;  accord  and  satisfaction,  and  con- 
sent; forfeiture;  infants;  time  for  payment; 
slaves;  abandonment  by  employ^  without 
cause.  281 

Validity  of  contracts  made  by  foreign  cor- 
porations  which  have  not  complied  wiUi  stat- 
utory conditions  of  the  right  to  do  business  in 
a  state: — where  a  penalty  is  imposed;  mere 
prohibition  of  business;  contracts  expressly 
declared  void:  effect  of  foreclosure;  estoppel. 

815 
Against  public  policy  by  officer.  206 

In  restraint  of  trade.  249 

Against  public  policy;  to  deny  liability  for 
negligence.  647 

Uncertainty  in.  S57 

Mutuality  of;  option.  265 

Excuse  for  breach  ot  114 

Impairment  of.  606 

COBPORATIOira 

Prohibited  contracts  of,  see  Cohtractb,  15, 16. 

See  also  AcnnoN  or  Suit,  5;  Bakkb,  8-5; 
Building  and  Loan  Assooiationb;  Con- 
flict OF  Laws,  1,  4;  COiNSTirunoNAL 
Law,  10, 11;  Estopprl,  2,  8;  Bviobnob, 
9;  LiFB  Tenants;  Quo  Warranto,  1. 

1.  Failure  to  file  the  articles  of  incorpora- 
tion, as  required  by  statute  in  order  to  author- 
ize a  company  to  commence  business,  prevents 
it  from  becoming  a  corporation  dejure.  Capps 
T.  Hattingi  Prospecting  Co.  (Neb.)  259 

2L  a  (fo/ttiv  corporation  \b  one  whose  right 
to  exercise  a  corporate  function  would  prove 
Invulnerable  if  assailed  by  the  state  in  quo 
warranto  proceedings.  Id. 

8.  An  agreement  to  subscribe  and  pay  for 
stock  within  thirty  days  from  the  organiza- 
tion of  a  corporation  means  stock  of  a  corpo- 
ration dejure.  and  not  de facto,  and  therefore 
Ib  not  binding  until  the  corporation  is  lawfully 
organized  so  aa  to  be  authorized  to  do  business. 

Id. 

4.  Persons  who  are  not  memben  of  an  assess- 
ment fire  association  cannot  lawfully  fill  the 
office  of  director  thereof.  State,  Rieharde,  t. 
Manufacturere'  Mut.  Vire  Aeso,  (Ohio)       252 
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Control;  'irindinif-iip* 

5.  A  stockholder  in  a  corporation  cannot 
aucceasfully  invoke  the  power  of  a  chancery 
court  to  control  its  officers  or  board  of  man- 
agers or  to  wrest  the  corporate  property  from 
their  charge,  through  the  agency  of  a  receiver, 
80  long  as  they  neither  do  nor  threaten  to  do 
any  fraudulent  or  ttUra  tires  acts,  and  so  long 
as  they  keep  within  the  limits  of  by-laws 
which  have  been  prescribed  for  their  govern- 
ance. Bepublican  Mountain  Silver  Mines  v. 
Brown  (C.  C.  App.  8th  0.)  776 

6L  a  court  of  eauity  has  no  power  to  Inter- 
pose its  authority  for  the  purpose  of  adjusting 
controversies  that  have  arisen  among  the  share- 
holders or  directors  of  a  corporation  relative  to 
the  proper  mode  of  conducting  the  corporate 
business.  Id, 

7.  Equity  had  at  common  law  no  power  to 
decree  a  surrender  or  forfeiture  of  corporate 
franchises  at  the  suit  of  an  individual.         Id. 

8.  Statutory  provisions  as  to  the  notice  to 
be  (riven  of  a  meeting  to  consider  the  question 
of  liauidating  a  corporation  must  prevail  over 
provisions  in  the  by-laws.  Id. 

9.  The  motives  of  the  stockholders  of  a  cor- 
poration, resident  at  its  domicil,  in  calline  a 
meeting  to  wind  it  up  on  such  short  notice  that 
the  majority  stockholders  resident  at  its  place 
of  business  cannot  attend  the  meeting,  will  not 
cause  equity  to  interfere,  if  the  proceeding  is 
strictly  according  to  law  and  the  foreign  stock- 
holders might  have  appointed  an  agent  to  rep- 
resent their  interests.  Id. 

10.  Provisions  in  the  by-laws,  as  to  notice 
of  a  meeting  to  consolidate  with  another  cor- 
poration, can  have  no  application  to  a  proceed- 
ing to  liquidate  the  corporation  and  sell  the 
assets.  Id. 

11.  At  common  law  an  insolvent  corpora- 
tion can  make  a  general  assignment  in  trust  to 
an  assignee  for  the  benefit  of  creditors.  Van- 
derpoel  v.  Gorman  (N.  Y.)  548 

12.  An  assignment  by  a  corporation  for  the 
benefit  of  creditors  is  a  corporate  act  which 
may  be  performed  by  the  president  and  secre- 
tary under  the  authority  of  the  board  of  direct- 
ors, in  the  absence  of  anv  statute  or  by-law 
providing   that  it  shall  be  otherwise  done. 

Id. 
Forfeiture. 

18.  Konresidence  of  the  officers,  directors, 
and  stockholders  of  a  domestic  corporation,  is 
not,  in  the  absence  of  statutorv  requirements, 
express  or  implied,  a  ground  for  forfeiture  of 
its  franchises.  North  db  B.  BoUing-Stuek  Go. 
T.  PeopU,  Se/iaeter  (111.)  462 

14.  N(  gleet  of  the  officers  of  a  corporation 
to  have  its  property  listed  for  taxation  is  not 
sufficient  cause  for  a  forfeiture  of  its  franchises. 

Id. 

15.  The  mere  fact  that  the  books  ot  a  corpo- 
ration have  been  kept  most  of  the  time  in  a 
foreign  state,  contrary  to  a  statutorv  require- 
ment, is  not  sufficient  cause  to  forfeit  its  fran- 
chises, if  the  two  places  of  location  are  but  a 
short  dis^acce  apart  across  the  boundary  line, 
and  tbey  have  been  produced  at  the  principal 
office  whenever  any  one  entitled  to  do  so  de- 
sired to  ^-e  them.  Id, 
S4  L.R.  A. 


Foreijn* 

16.  Courts  have  no  visitorfal  power  over  toit' 
eign  corporations  doing  business  within  lU 
state,  nnlesB  it  Is  expressly  coDferred  by  stat- 
ute. RepuhUean  Mountain  BUver  Miam  ?. 
Brown  (C.  C.  App.  8th  0.)  T7« 

17.  The  invalidity  of  a  resolution  pasKd  at 
its  domicil  by  a  foreign  corporation  to  wind 
up  its  affairs  will  not  entitle  the  courts  of  i 
foreign  state  in  which  it  is  doing  bustnesF  to 
decree  Its  dissolution  and  appoint  a  receiver,  if 
its  directors  have  submitted  to  the  jurisdicuos 
so  that  relief  may  be  afforded  by  simply  efr 
Joining  the  execution  of  the  resolution.      11 

18.  A  corporation  has,  under  the  law  of 
comity,  the  legal  capacity  to  sue  in  states  other 
than  that  from  which  its  charter  wss  ob> 
tained.     Cone  Export  dt  C.  Co.  v.  Poole  (8.  CI 

2S8 

19.  A  foreign  corporation  can  transact  loj 

lawful  business  in  Kew  York  state  which  a 
nonresident  natural  person  can  do.  Laneadif 
▼.  Ameterdam  Improvement  Oo.  (N.  Y.)  S3S 
90.  A  foreign  corporation  incorporated  foi 
the  purpose  of  dealing  in  the  purchase  and  sale 
of  real  property  is  not  prevented  by  the  statuin 
or  public  policy  of  the  state  of  Nf  w  York 
from  transacting  such  business  in  that  stsic. 

K 

21.  The  power  of  a  corporation  created  br 
another  state  to  deal  in  the  purchase  and  fi«l« 
of  real  estate  cannot  be  questioned  by  s  psnj 
dealing  with  It,  on  the  ground  that  such  deal- 
ing is  in  excess  of  the  powers  granted  to  it  by 
the  laws  under  which  it  is  incorporated,     id 

22.  The  right  of  a  <fe  facto  corporation  to 
transact  business  under  a  franchise  which  aa- 
other  state  has  attempted  to  confer  cannot  ba 
questioned  by  individuals.  li. 

28.  A  foreign  corporation  carrying  on  busi- 
ness in  New  York  may  there  make  an  sssigo- 
ment  for  the  l)enefit  of  its  creditors  wit  boat 
preferences,  in  the  absence  of  any  statute  d 
the  state  of  its  creation  prohibiting^  such  as- 
signment, although  the  laws  of  New  York 
prohibit  such  an  act  on  the  part  of  dome^^c 
corporations.     Vanderpoel  t.  Qorman  (N.  V.) 

543 

24.  The  prohibition  of  the  New  York  «Ut- 
ute  against  assignments  by  domestic  corpora- 
tions of  propeii^  in  contemplation  of  insol- 
vency does  not  evince  any  public  policv  of  tbe 
state  forbidding  the  exercise  by  a  foreign  cor- 
poration having  property  in  the  state  of  its  in- 
herent common-law  right  to  make  such  so  af 
sign  men  1,— especially  where  tbe  assignmeot  is 
valid  in  the  state  of  the  creation  of  the  corpo- 
ration, and  provides  for  an  equal  distribucon 
of  the  propertv  among  all  of  the  creditors,  in 
conformity  with  the  policy  of  New  York  re- 
garding the  distribution  of  the  property  of  in- 
solvent  domestic  corporations.  1^ 

25.  A  charge  against  a  corporation  of  falscif 
and  fraudulently  posing  as  a  domestic  corpo- 
ration, when  it  had  in  fact  migrated  to  a  for- 
eign state,  is  not  shown  by  the  facts  that  tba 
local  office  Is  not  at  all  times  open  and  ibe 
books  are  not  always  there,  if  tbe  corporate 
property  is  within  the  state  and  the  olfireit 
and  books  are  frequently  at  the  office,  at  leatf 
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ms  often  as  the  busiDess  requires.    North  d 
^.JSaUing-Stoek  (Jo.  y.  F^opU,  Sduirfer  (111.)  462 

Notes  abd  Bbibfs. 

S*or  Talidity  of  coDtracts  by  foreign  corpora- 
tions which  have  not  complied  with  statutory 
conditions  of  the  right  to  do  bosiness,  see 
Contracts. 

S*OT  foreign  insaranoe  companies,  see  Insub- 

AKCB. 

•Bee  also  Life  Tenants. 

Corporations;  right  of  nonresidents  to  be- 
•come  stockholders.  252 

Kecognition  or  exclusion  of  foreign  corpo- 
•rations:— right  to  sue;  right  of  contract;  own- 
ership of  property;  power  to  act  as  trustee, 
sfcdministrator,  etc.;  limitations  by  charter  or 
-statute  of  state  where  incorporated;  good  faith 
•of  foreign  incorporation;  statutory  exclusion 
of  or  restriction  upon  foreign  corporations;  de 
facto  foreign  corporations;  designation  of  a^nt 
-and  place  of  business;  license  tax;  conditions 
mgainst  invoking  federal  jurisdiction ;  what 
<x>n8titutes  "doing  business"  prohibited  by 
sstatuie;  estoppel  to  deny  character  or  powers. 

289 
Exclusion  of  foreign  corporations  as  an  in- 
-terference  with  interstate  commerce: — ^tele- 
-grapb  companies;  insurance  companies;  packet 
•company;  express  companies;  railroad  compa- 
nies; bridge  company;  trading  companies; 
publishing  companies;  loaning  companies.  811 
Right  of  foreign  corporations  to  own  real 
estate:— limitations  by  charter  or  laws  of  the 
«tate  of  incorporation;  railroads;  telegraphs; 
4nterest  in  mines;  exercise  of  eminent  domain; 
4M  to  mortgages;  enforcement  of  restrictions. 

822 

De  facto  foreign  corporation.  289 

Migration  of,  as  ground  for  forfeiting  oor- 

iporate  charter.  462 

Effect  of  statute  on  foreign  corporations. 

174 
Liability  for  acts  of  agents  or  servants.  268 
Preliminary  subscriptions  to.  260 

Assignment  for  creditors  by;  foreign  oorpo- 
^ratioos.  548 

Power  of  courts  to  interfere  with.  778 

^COTENANCY. 

A  contract  by  brothers  and  sisters  to 
whom  land  has  descended  in  common,  to  hold 
the  same  as  Joint  tenants,  and  that  it  shall  pass 
•to  the  siAvivor  by  descent  or  devise,  and  at 
the  death  of  the  last  survivor  shall  pass  to  the 
'Child  of  one  of  such  brothers  by  descent  or 
•devise,  is  not  rendered  unenforceable  by  such 
child  by  the  fact  that  the  last  survivor  has  con- 
veyed all  the  property,  where  themntee  had 
knowledge  of  the  rights  of  such  child, — 
•especially  where  he  obtained  the  property 
by  fraud,  without  paying  any  consideration 
iherefor.     Murphy  v.  Whitney  (N.  Y.)       128 

OOUBTS.    See  also  CoNSTiTUTiONAijLAWy 

6,  7;  Corporations,  5-7. 

1.  The  judiciary  is  the  final  authority  in  the 

-^ODstruction  of  the  constitution  and  the  laws, 

snd  its  construction  should  be  received  and 


followed  by  the  other  departments.    PiBopls^ 
Bhigley,  v.  Martin  (Colo.)  201 

2.  Words  forbidding  the  removal  of  oflScers 
''for  political  reasons/'  in  a  charter  authoriz- 
ing the  governor  to  make  such  removals  '*at 
any  time  for  cause,  to  be  stated  in  writing,** 
cannot  be  given  any  practical  effect  except  by 
operating  on  the  conscience  of  the  Executive, 
and  do  not  permit  the  review  of  his  action  by 
the  courts  on  the  ground  that  a  removal  was 
in  fact  made  by  him  for  political  reasons,  con- 
trary to  his  written  statement  of  the  case.    Id, 

8.  The  reasonableness  of  an  ordinance  is 
open  to  judicial  inquiry,  when  it  is  passed  in 
the  exercise  of  a  ^neral  authority  to  legislate 
on  the  subject  without  prescribing  the  mode 
of  its  exercise.     Champer  ▼.  Qreencastle  (Ind.) 

768 

4.  General  power  to  license  and  regulate 
places  for  the  sale  of  liquor  does  not  prevent 
judicial  inquiry  as  to  the  reasonableness  of 
an  ordinance  prohibiting  the  use  of  blinds, 
screens,  etc.,  in  such  places.  Id, 

5.  In  the  absence  of  legislative  authority, 
the  common  council  of  a  city  has  no  power  to 
determine  the  election  and  qualifications  of 
the  mayor,  so  as  to  prevent  the  courts  from 
determining  as  to  his  right  to  the  office.  Buek- 
man  v.  State,  Spencer  (Fla.)  806 

6.  The  power  to  remove  a  teacher  at  pleasure, 

fiven  to  the  lx>ard  of  regents  of  normal  schools 
y  Wis.  Rev.  Stat.  §  £)4,  subd.  8,  is  discre- 
tionary, and  cannot  be  reviewed  by  the  courts. 
QiOan  v.  Board  of  Regents  (Wis.)  880 

7.  The  determination  of  corporate  authori- 
ties as  to  what  is  a  local  improvement  is  the 
subject  of  review  by  the  courts.  Chicago  v. 
Blair  (III.)  413 

8.  The  same  act  mav  be  an  offense  against 
both  state  and  federal  governments,  punish- 
able in  each  jurisdiction  under  its  laws.  Peo- 
ple T.  Welch  (N.  Y.)  117 

9.  Manslaughter  committed  within  the  ter- 
ritorial limits  of  a  state  by  the  misconduct  or 
negligence  of  a  pilot  licensed  under  federal 
laws,  in  charge  of  a  vessel  which  comes  into 
collision  with  another,  causing  the  death  of  a 
person,  is  punishable  under  state  laws,  al- 
though by  U.  8.  Rev.  Stat,  g  5844,  it  is  made 
an  offense  against  the  United  States.         idL 

10.  The  provision  as  to  crimes,  in  U.  S.  Rev. 
Stat.  §  5328,  that  nothing  in  title  70  shall  im- 
pair the  jurisdiction  of  the  states,  exempts  the 
cases  specified  in  that  title,  which  are  also  of- 
fenses under  the  laws  of  the  several  states, 
from  the  operation  of  (7.  S.  Rev.  Stat.  ^  711, 
which  declares  that  jurisdiction  by  federal 
courts  in  respect  to  crimes  and  offenses  shall 
be  exclusive  of  the  courts  of  the  states.        Id. 

11.  A  state  statute  permitting  a  simple  con- 
tract creditor  to  file  a  bill  in  equity  without 
reducing  his  claim  to  judgment,  for  the  pur- 
pose of  reaching  assets  to  pay  the  debts  or  an 
insolvent  corporation,  is  not  applicable  to  pro- 
ceedings in  the  federal  courts.  Morrmo  Slioe 
Mfg.  Co.  T.  New  England  Shoe  Go.  (0.  C.  App. 
7th  C.)  417 

12.  The  rule  of  law  in  Tennessee,  which 
prevents  the  defense  of  contributory  nceligenoe 
from  being  a  complete  bar  to  an  action  for  in* 
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Jiiry  to  a  persoo  on  a  railroad  track,  under  the 
statute,  but  makes  it  cause  for  reduction  of 
damages,  being  one  wbicb  grows  out  of  the 
language  of  the  statute  itself,  the  construction 
thereof  by  tbe  supreme  court  must  be  followed 
in  federal  courts,  in  an  action  arising  in  tbat 
state.  Byrne  v.  Kanaae  City,  Ft  6,  d  M,  R. 
Oo.  (C.  0.  App.  6th  C.)  698 

NOTBS  ASD  BsnCFB. 

Courts;  concurrent  Jurisdiction  of  state  and 
federal  117 

COVENANT. 

1.  An  estate  to  which  the  husband's  oore- 
nant  of  warranty  can  attach  is  transferred 
wbere  he  Joins  with  bii  wife  in  a  deed  of  land 
of  wbicb  neither  has  a  valid  title  in  fact,  al- 
tbougb  she  has  color  of  title,  of  which  he  is  in 
possession  while  his  wife  occupies  tbe  premises 
witb  him,  and  on  their  Joint  conveyance  he 
delivers  tbe  possession  to  the  grantee  and  sbares 
in  tbe  purchase  money, — especially  wbere  bis 
covenant  is  not  only  witb  the  grantee,  but  with 
her  "heirs  and  assigns."  Mygatt  v.  Ooe  (N. 
Y.)  850 

2.  Purcbasers  at  a  foreclosure  sale  are  in 
privity  witb  tbe  mortgagor's  grantor  so  as  to 
be  able  to  maintain  an  action  against  him  for 
breach  of  the  covenants  in  his  deed.  Id, 

Notes  ahd  Bbibfb. 

Ck)venant;  privity  of;  running  with  land.  851 

CRIMINAL  LAW.    See  also  Coubts,  8- 
10. 

1.  Voluntary  intoxication  is  no  Justification 
or  excuse  for  crime,    tilate  v.  (/Neii  (Kan. )  555 

2.  Where  a  person  at  the  time  of  the  com- 
mission of  an  alleged  crime  bas  sufficient  men- 
tal capacity  to  understand  tbe  nature  and 
quality  of  tbe  particular  act  or  acts  constitut- 
ing tbe  crime,  and  tbe  mental  capacity  to  know 
whether  tbev  are  right  or  wrong,  be  is  gener- 
ally responsible  if  he  commits  such  act  or  act^, 
whatever  may  be  his  capacity  in  other  particu- 
lars; but  if  he  does  not  possess  this  degree  of 
capacity,  then  he  is  not  so  responsible.        Id. 

3.  Tbat  an  officer's  term  has  expired  will 
not  prevent  his  prosecution  and  punishment 
for  misdemeanor  in  office.     Com.  v.  CoyU  (Pa.) 

552 
Notes  akd  Bbisfb. 

Criminal  law;  criminal  responsibility:  act  of 

drunken  person.  566 

Concurrent  Jurisdiction  of  crimes.         117 

CBOP8.    See  EMBLEHRnra 

CURTESY. 

All  inchoate  interest  as  tenant  by  the 
curtesy  is  destroyed  bv  an  absolute  divorce, 
unless  it  is  preserved  by  statute.  Burgees  v. 
Muldoan  (R.  I.)  798 

OAMAOES.    See  also  Iksubakgb,  10. 

Tbe  full  amount  of  damage  to  growing 
lettuce  in  a  greenhouse,  which  is  fro7.en  by 
reason  of  the  failure  to  supply  water  necessary 
94  L.  R.  A. 


for  steam  heating,  is  the  measure  of  dsmsgss 
for  such  failure.     WaUon  v.  Needham  (Maas.) 

887 

Notes  and  BBisrSk 

Damages;  for  sed  notion ;  exempl  aiy.        W 

DEAF  MUTE.    See  WrrNSsaiiB,  & 

DEATH. 

1.  Tbe  fraudulent  sale  of  a  horse  by  oat 
who  knows  that  it  has  a  contagious  disease.— 
such  as  glanders,— to  one  who  is  ignorant  of 
the  factu  will  render  tbe  seller  liable  for  tbe 
death  of  one  who  contracts  tbe  disease  while 
in  charge  of  the  horse  for  tbe  purchaser,  only 
in  case  such  death  is  a  natural  and  probable 
consequence  of  contact  with  the  horse.  Bate, 
Hartiave,  t.  Fox  (Md.)  67» 

2.  A  statute  making  municipal  corpora- 
tions liable  for  tbe  destruction  '*of  proper^T 
by  mobs  will  not  make  a  city  liable  for  the 
killing  of  a  person  by  a  mob.  Oianfortoae  t. 
Nw  Orleans  (C.  0.  £.  D.  La.)  99^ 

8.  The  protection  of  life  by  a  municips) 
corporation  being  a  public  governmental  dutj^ 
a  city  is  not  Uable  for  failure  in  its  perform- 
ance, unless  made  so  by  statute.  il 

4.  A  recovery  for  the  death  of  another 
cannot  be  had  by  one  who  receives  froia 
tbe  estate  of  the  deceased  property  greater  in 
value  than  all  the  prospective  benefits  that 
would  have  accrued  to  him  had  death  noC 
ensued,  where  the  statute  creating  the  right  of 
action  gives  damages  only  for  the  pecunisiy 
loss,  and  provides  that  each  beneticiary  of  tbe 
class  of  relatives  specified  shall  recover  sepa- 
rately for  his  own  special  injury.  San  Antonio 
dt  A.  F.  R  Oo.  V.  Long  (Tex.)  687 

Notes  a»d  Bbisfbl 

Death;  cause  of  action  for.  6S^ 

DEED.    See  Real  Pbopbbtt. 

Notes  asd  BsiEFa 

Deed;  exception  and  reservation;  deed  for 
street  reserving  minerals.  SOT 

DEFENSE.    See  Action  ob  Suit,  (L 

DEFINITIONS. 

1.  Debts,  see  Homestead. 

8.  De  facto  Corporation,  see  Corpoba- 
TIONB,  8. 

8.  De  Juro    Corporation,   see    Cobpoba* 

TIONS,  8. 

4.  Gross  lewdness  is  "open"  within  the  mcaa- 
ing  of  Wis.  Rev.  Stat.  §  4679,  if  committed  ift 
the  presence  of  another  pennon,  even  if  thtt 
person  is  a  child  of  tender  years,  too  innocent 
to  be  offended  by  it.    titaU  t.  Juneau  \,W\&.) 

657 

8.  Owner,  see  Cabbiebb,  8. 

DELEGATION  OF  POWER.    See  Oon- 

8TITUT10NAL  Law,    8;    MUMiCirAi«  COBr 

rOBATlONSy  7. 


I>AMAM1>— £aTOFPJIL. 


0d» 


DEMAND*    See  MAin>AMU8,  4 

DESCENT  AND  DISTRIBUTION. 

1.  The  child  of  a  cousin  cannot  take  the 
pnrent's  share,  under  the  Connecticut  Statute 
of  Distributions,  where  the  parent  dies  before 
the  intestate.     CampbeWi  Appeal  (Conn.)    667 

2.  The  common-law  rule  of  the  exclusion 
from  inheritance  of  all  tracing  their  des&nt 
through  uninheritable  blood  was  never  in  force 
In  Connecticut,  and  therefore  inheritance  may 
be  derived  by  collateral  relativea  through  alien 
mnceslora.  Id. 

Notes  akd  Bbibfb. 

Descent;  oommon-law  rale  of;  from  alien 
ancestor.  667 

DISCOVERY. 

Bills  of  discovery  an  not  antborized  uoder 
the  Texas  practice,  in  which  law  and  equity 
are  blendea  into  one  system,  and  in  wnicu 
statutory  provisions  have  been  made  for  the 
discovery  of  evidence  by  simple  interrogatories 
in  a  pendiog  suit,  and  for  depositions  of  the 
adverse  party.   Cargill  y,  Eountee  Broi.  (Tex.) 

188 

NoTBS  Aim  Briefs. 

Discovery;  right  to  discovery  by  bill,  where 
the  statutes  provide  for  the  examination  of  the 
party  before  trial:— rules  in  different  states; 
practice  in  federal  courts;  BngUsh  practice.  188 

DIVORCE.    Bee  Husbaitd  and  Wife,  2-6, 
Notes  aicb  Briefs. 

DOG.    Bee  Animals. 

DRUNKENNESS.    See   Cbiminal  Law, 
1,  2;  Homicide. 

EASEMENT. 

Of  public  alley,  see  also  Alley. 

EIGHT-HOUR    LAW.     Bee   Conbtitu- 
TiOEAL  Law,  12. 


Notes  and  Briefs. 
Eight-hour  law;  constitutionality  of. 
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EJECTMENT.  Bee  also  AcnoN  or  Butt,  6. 

The  plaintiff  in  ejectment  must  rely  on 
the  strength  of  his  own  title,  and  not  on  the 
weakness  of  that  shown  by  his  adversary. 
Sigler  y.  Baker  (Neb.)  265 

ELECTRIC  LIGHTS.    Bee  Contracts^ 
28. 

ELEVATED  RAILROADS.    Bee  Em- 

TNBNT  Domain,  1;  Nuisances,  8. 

EMBLEMENTS. 

The  title  to  grass  which  is  severed  from 
realty  after  sale  on  execution,  but  before  con- 
iSrmalion,  does  not  pass  to  the  purchaser  of 
the  land.     Teazel  y.  JSimpahr  (Neb.)  449 

24  L.  R  A. 


EMINENT  DOMAIN 

Due  process  in,  see  Constitdtional  Law, 

14. 
See  also  Alley,  4. 

1.  There  is  no  "taking"  of  the  property  of 
an  abutting  owner  by  the  erection  in  the  bed 
of  the  street  by  an  elevated-railroad  company 
of  a  stone  abutment  9  feet  high,  which  re- 
duces the  width  of  the  street  in  front  of  his 
premises  to  less  than  10  feet,  interfering  with 
fi^ht  and  air  and  nearly  destroying  access  to 
his  property  from  the  street.  Oarrett  v.  Lake 
Roland  Elev,  E.  Co.  (Md.)  396 

2.  The  building  of  a  viaduct  oyer  railroad 
tracks  in  a  public  street,  which  practically 
closes  abutting  property  to  access  by  teams 
from  the  street,  is  such  an  extraordinary  and 
unusual  use  of  the  street  as  could  not  have 
been  reasonably  anticipated  at  the  time  of  its 
dedication,  and  therefore  the  abutting  owner 
is  entitled  to  consequential  damages,  under  the 
Colorado   constitutional  requirement  of  com- 

rnsation  for  property  damaged,  although  it 
limited  bv  the  courlk  of  that  state  to  unusual 
or  extraordinary  uses.    Pueblo  v.  Straii{Co\o,) 

892 
8.  A  constitutional  provision  that  compen- 
sation for  land  condemned  "shall  be  ascer- 
tained by  a  Jury  of  twelve  men  ...  as 
prescribed  by  law"  is  violated  by  a  statute  au- 
thorizing a  verdict  by  a  majority  of  the  Jury. 
Jacksonville,  T.  A  K.  W.  R.  Co,  v.  Adame 
(Fla.)  272 

4.  A  jury  in  condemoatlon  proceedings  is 
neither  a  grand  nor  a  petit  jury,  within  the 
meaning  oi  a  constitutional  pro^sion  against 
special  or  local  laws  for  summoning  grand  and 
petit  jurors.  Id. 

5.  Telegraph  poles  in  a  highway  do  not  con- 
stitute an  additional  servitude  upon  the  fee  for 
which  owners  must  be  compensated.  Ptcple 
V.  Eiaton  (Mich.)  721 

Notes  Ain>  Brdefb. 

Eminent  domain;  exercise  of,  by  foreign  cor- 
poration. 828 

Telegraph  or  telephone  poles  as  additional 
burden  on  highways.  721 

Consequential  injuries  to  abutting  owners. 
892,  897,  403,  517 

EQUITY.    See  also  Corporations,  5-7. 

Equity,  having  acquired  Jurisdiction  in  case 
of  a  nuisance,  may  adjudge  reasonable  and 
adequate  damages  for  past  iniiines.  Price  v. 
Oakfieid  Highland  Creamery  Co,  (Wis.)       883 

ESCAPE.    8ee  Action  or  Burr,  1« 

ESTOPPEL. 

1 .  The  principle  of  estoppel  by  receiving  ben- 
efits does  not  apply  to  prevent  a  defense  that  a 
contract  is  void  as  against  public  policy.  Brown 
V.  Coltmbus  Firet  Nat.  Bank  (Ind.)  206 

2.  One  who  executes  a  mortgage  to  a  corpo- 
ration as  such  to  secure  a  loan  of  money  can- 
not  deny  its  corporate  character  to  defeat 
foreclosure.  FalU  ?.  Oniied  Btatee  8av,  L.  d 
Bdg.  Co.  (Ala.)  174 


oe  organizea  »  nui  esiuppeu  irom  ueoyiug  luc 
legal  existence  of  the  corporatioD  on  the  ground 
that  it  has  not  been  lawfully  organized,  when 
sued  on  his  subscription.  Oapps  v.  Hastings 
Prospecting  Co.  (Neb.)  259 

4.  One  entitled  to  administration,  who'stands 
by  with  knowledge  of  the  application  of  an- 
other for  appointment  and  the  fact  that  he  is 
administering  upon  the  estate,  is  estopped  to 
assert  his  pnor  right  and  claim  the  appoint- 
ment  made  to  be  invalid.  Manning  y.  Leigh- 
ion  (Vt.)     *  684 

6.  The  simple  fact  that  an  abutting  land 
owner  did  not,  at  the  time  a  telegraph  line  was 
built  in  the  highway,  although  aware  of  the 
purpose  to  build,  oblect  and  prevent  its  con- 
struction by  injunction  proceedings,  will  not 
«stop  him,  after  the  expiration  of  ten  years 
from  the  date  of  such  construction,  from  as- 
serting his  property  interest  in  the  highway  and 
in  the  trees  mowing  upon  and  in  fiont  of  his 
premises.    DaUey  v.  State  (Ohio)  724 

KoTBs  AND  Briefs. 

Estoppel;  to  deny  character  or  powers  of  for- 
eign corporation.  289 

To  deny  validity  of  contract  of  foreign  cor- 
poration because  of  failure  to  comply  with 
statute.  815 

Plea  of.  264 


CVIDENCE.    See  also  Banks,  8. 

Judicial  notice. 

1.  The  laws  of  arithmetic  are  judicially  no- 
ticed. FaUs  V.  United  States,  8av.  L.  dt  Bldg, 
Co.  (Ala.)  174 

2.  The  court  will  take  judicial  notice  of  the 
fact  that  trolley  lines  had  not  superseded  horse 
-cars  in  1884  or  1885.  Me!/er  v.  Krauter  (N. 
J.  Err.  &  App.)  ^  -  575 

8.  It  is  a  matter  of  common  knowledge  that 
horses  otherwise  well  broken  and  kind  show 
signs  of  terror  at  the  sight  of  a  moving  vehicle 
•drawn  by  an  invisible  motor.  Id, 

4.  Glanders  is  not  a  disease  so  frequently 
taken  by  man  as  to  permit  the  court  to  take 
judicial  notice  that  it  is  imminentlv  dangerous 
to  human  beings.  State,  Bartme,  v.  Fox 
(Md.)  679 

5.  It  is  a  matter  of  common  knowledge 
1hat  the  attendants  of  any  particular  church 
are  not  limited  to  its  members,  but  are  an  in- 
definite and  varied  number.  McAlister  v. 
Burgess  (Mass.)  158 
Presamptions  and  burden. 

6.  Tbe  court  of  one  state  cannot  presume 
that  tbe  common  law  has  been  alter^  in  an- 
other state,  in  the  absence  of  proof  to  that 
effect.     Vanderpod  v.  Qormav  (N.  Y.)       548 

7.  It  is  a  presumption  of  law  that  every  pub- 
lic officer  does  bis  duty,  and  this  presumption 
is  especially  strong  in  the  case  of  tbe  governor, 
— tbe  chief  executive  officer  of  an  independent 
state.     People,  Engley,  v.  Martin  (Colo.)     201 

8.  Making  a  schedule  compiled  by  com- 
missioners prima  facie  evidence  that  the  rates 
therein  fixed  are  reasonable  maximum  rates  of 
:24  L.  R.  A. 


upuu  uie  ri|$oi»  oi  inai  Djr  jury. 
db  Q,  R.CO.Y.  Jones  (HI.) 


141 


9.  The  burden  of  showing  that  a  corpora- 
tion has  committed  or  omitted  acts  wbidi 
amount  to  a  surrender  or  forfeiture  of  its  ri^ts 
and  privileges  is  upon  the  one  seekios  a  judg- 
ment of  ouster  for  that  reason.  North  ^  S. 
BoUing-Stock  Co.  v.  PtopU,  Sehatfer  (IlL)    462 

10.  He  who  questions  the  validity  of  an  ad- 
ministration has  the  burden  of  establishing  iti 
invalidity,  where  the  facts  of  the  death  of  tbe 
person  upon  whose  estate  letters  are  granted, 
and  of  the  existence  of  assets  within  the  juris- 
diction, appear  upon  the  record  as  judicially 
ascertained.    Manning  t.  Leighion  (vt.)    684 

11.  The  burden  of  proof  to  establish  tbe 
suicide  of  one  whofle  life  is  insured  ia  on  the 
insurer,  when  suicide  is  set  up  as  a  defense. 
Leman  v.  Manhattan  L.  Ins.  Co.  (La.)       569 

12.  The  death  of  a  testatrix  by  suicide  docs 
not  raise  a  presumption  of  insanity, — at  least 
at  the  time  of  making  a  will  six  weeks  before. 
Be  Bey's  Succession  (La.)  577 

18.  The  burden  of  proving  insanity  of  a  tes- 
tator at  the  time  of  making  a  will  properly  ex- 
ecuted and  containing  nothing  to  indicate  un- 
soundness of  mind  is  upon  those  who  deny  its 
validity,  even  if  he  was  habitually  insane.  Id. 

14.  Fraud  and  ille^lity  in  contracts  are  not 
to  be  presumed.  united  States  v.  Trans- 
Missouri  Freight  Auo.  (C.  C.  App.  8th  C.)  1^ 

15.  A  seller  of  goods  procured  from  him  bj 
fraud  has  the  burden  of  showing  participation 
by  a  subsequent  purchaser  in  the  fraudulent 
acts  by  which  the  goods  were  procured.  Mor- 
row Shoe  Mfg.  Co.  v.  New  England  Shoe  Co.  (C. 
C.  App.  7th  C.)  417 

16.  Proof,  that  a  pledgee  of  goods  from  a  re- 
tail dealer  knew  that  the  latter  was  being 
pressed  by  his  creditors,  and  was  pledging 
goods  not  [Mid  for;  that  tbe  goods  were  in 
lar^r  quantities  than  was  called  for  by  the 
business,  were  deposited  in  a  warehouse  away 
from  such  business,  with  all  marks  erased 
from  the  original  packages;  and  that  they 
were  transferred  on  such  terms  as  precluded 
redemption  without  any  inquiry  on  the  part  of 
such  pledgee;  and  that  the  latter  made  false 
statements  as  to  previous  loans  to  a  receiver  of 
the  property  of  the  pledgor,— is  sufficient  to 
throw  upon  such  pledgee  the  burden  of  ex- 
plaining the  transaction  and  showing  himself 
to  be  a  bona  fide  holder.  Id. 

17.  In  case  of  Injury  to  a  passenger  by  rea- 
son of  an  obstruction  along  tbe  line  of  a  rail- 
road, tbe  carrier  has  the  burden  to  prove  that 
it  was  the  result  of  tbe  passenger's  negli£:ence, 
or  that  the  most  thorough  and  perfect  dilieenoe 
could  not  have  foreseen  and  prevented  the  in- 
jury. Oarrico  v.  West  Virginia  C.  <fc  P.  B,  Co. 
(W.  Va.)  60 
Best  and  secondary. 

18.  Although  longband  notes  are  bv  sla^ 
ute  made  tbe  best  evidence  of  tbe  evidence 

§iven  on  a  previous  trial  by  a  witness  since 
eceased,  where  tbey  show  that  he  made  in  bis 
evidence  an  illustration,  without  showing  what 
it  was,  a  witness  may  be  used  to  prove  what 
such  illustration  was.  Id, 


EVIDBNGB. 
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jOoenmeiiiary'. 

19.  A  rule  of  a  raflroad  comiMDy  printed  od 
«  timetable,  warning  employes  against  certain 
riflka,  with  a  notice  that  they  will  haye  no 
claim  for  iojuries  receiyed  in  conseqaence  of 
taking  Buch  risks,  is  admiadble  in  evidence 
against  an  employ^  suing  for  inluries  and 
charged  with  yiolating  tbe  rule,  tbrd  v.  Chi- 
'Cago,  B,  L  d  P,  B.  Co.  (Iowa)  657 

ao.  An  ex  parte  map  or  diagram  made  by  a 
-witness  and  shown  by  him  to  be  correct  may 
hb  given  in  evidence,  not  as  independent  evi- 
dence, but  to  be  considered  by  the  jury  in  con- 
nection with  other  evidence,  so  at  to  enable 
them  to  understand  and  apply  it  P&ling  v. 
Ohio  River  B.  Oo.  (W.  Va.)  215 

21.  A  statute  recognizinj^  as  evidence  tbe 
proceedings  of  any  leglslatiye  body  ''purport- 
ing on  the  face  or  the  book  to  be  printed  by 
authority  of  the  government"  applies  to  a  book 
•compiled  by  an  individual  under  statutes  which 
are  printed  in  full  at  the  beginning  of  the  book, 
and  which  recognize  the  compilation  as  author- 
itative and  make  it  evidence.  Falli  v.  United 
etatee  Bav.  L,  A  BUig.  Oo,  (Ala.)  174 

22.  A  note  found  on  burglarized  premises 
the  morning  after  the  burglary,  in  which  the 
addressee  is  invited  to  join  in  the  burglary,  is 
not  competent  evidence  against  him  in  the  ab- 
sence of  any  testimony  tending  to  connect  him 
with  it    State  y.  WMtrn  (8.  (J.)  126 

28.  A  schedule  of  rates  cannot  be  excluded 
from  evidence  under  tbe  Illinois  statutes,  when 
accompanied  by  a  regular  certificate  of  tbe 
commifisioners  aa  to  Its  publication,  on  the 
ground  that  it  never  took  effect  because  never 
published  as  required  by  statute,  since  tbe 
atatutes  make  tbe  schedule  and  accompanying 
certificates  prima  facie  evidence  that  tbe  sched- 
ule offered  is  a  schedule  of  the  commissioners. 
<31iicago,  B,  dQ.  B.  Co.  v.  Jonee  (111.)  141 

24.  The  will  of  the  deceased  ma^  be  put  in 
evidence  to  show  that  the  plaintiff  has  sus- 
tained no  loss  by  the  death  of  the  testator, 
where  the  action  is  based  on  a  statute  allowing 
a  recovery  for  the  pecuniary  loss  sustained  by 
auch  death.  San  Antonio  dt  A,  F.  B.  Oo.  v. 
Long  (Tex.)  637 

25.  The  evidence  of  a  witness  given  on  a 
former  trial  of  a  civil  case,  who  has  since  died, 
may  be  proved  on  a  subsequent  trial  of  the 
case,  (hrrieo  v.  We^  Virginia  CdRB.  Co. 
<W.Va.)  50 
DemonatratiT'e. 

26.  In  an  action  to  recover  damages  for  in- 
jury to  a  plaintiff's  arm,  necessitating  its  ampu- 
tation, it  is  not  error  to  allow  him  to  exhibit 
*to  Uie  jury  the  naked  remnant  of  the  arm. 

Id. 
Parol  aa  to  writin^^ 

27.  A  pass-book  given  by  a  bank  to  a  deposi- 
tor is  not  a  written  contract,  but  is  prima  facie 
evidence  that  the  bank  received  amounts  at  tbe 
dates  therein  stated,  and  binds  the  bank  like 
•any  other  form  of  receipt,  and  is  open  to  ex- 
planation by  evidence  aliunde.  Talcott  v.  Lar- 
ked Firet  Sat,  Bank  (Kan.)  787 

'Oplniona. 

28.  Opinions  of  witnesses  as  to  the  physical 
appearance  and  apparent  state  of  health  of  a 

:24  L.  R.  A. 


person  are  competent  Bobimon  v.  Exempt 
Fire  Co,  (Cal.)  715 

29.  A  witness  cannot  give  an  opinion  as  to 
the  probability  of  continued  aid  from  a  parent 
to  a  child  as  a  basis  for  damages  from  the 
wrongful  killing  of  tbe  parent  San  Antonio 
dbA.  RR  Co,  v.  Long  (Tex.)  637 

80.  Exprt  testimony  is  not  admiRsible  on 
the  question  whether  or  not  a  glove  contest  is 
what  is  commonly  known  as  a  prize  fight 
StaU  T.  Olympic  Club  (La.)  452 

Admiasiona. 

31.  No  admission  as  to  the  ownership  of 
chattels  in  possession  of  a  carrier  is  shown  by 
the  fact  that  tbe  one  holding  the  bill  of  ladins 
remains  silent  when  an  unsuccessful  demand 
ia  made  by  a  third  person  for  them  upon  the 
carrier,  in  his  presence,  under  alleged  title  pa- 
pers, which  will  make  tbe  carriers  refusal  to 
comply  with  the  demand  wrongful.  Kohn  v. 
Biehmond  d  D,  B.  Co.  (8.  C.)  100 

Declarationa. 

82.  Evidence  of  declarations  by  deceased  of 
intention  to  commit  suicide  is  admissible  in  a 
murder  case,  if  introduced  solely  to  show  the 
state  of  mind  or  intention  of  tbe  one  making 
them  at  the  time  they  were  made.  Oom.  v. 
lYefetAen  (Mass.)  285 

8^.  That  deceased  is  a  stranger  to  the  pro- 
ceeding will  not  exclude  evidence  of  his  dec- 
larations of  intention  to  commit  suicide,  upon 
trial  of  an  indictment  charging  one  with  mur- 
dering him.  Id. 

84.  The  trial  judge  cannot  in  his  discretion 
exclude  evidence  of  the  alleged  declaration  of 
intention  to  commit  suicide  because  of  illegiti- 
mate pregnancy,  made  the  day  before  the  death 
of  thefone  making  them,  whose  condition  contin- 
ued until  her  death,  because  of  lapse  of  time 
between  the  declaration  and  the  death.       Id. 

85.  Bvidence  locating  the  presence  of  de- 
ceased at  another  place  at  the  time  of  an  al- 
leged interview  at  which  she  is  alleged  to  have 
declared  an  intention  to  commit  suicide  is  not 
of  itself  sufficient  to  exclude  evidence  of  the 
alleged  declarations  from  the  jury,  in  a  mur- 
der case.  Id. 
ReloTaney. 

86.  Evidence  that  another  employd  had 
made  complaint  is  inadmissible  on  the  Ques- 
tion of  the  employe's  complaints  of  defects 
and  promiaea  to  him  to  repair  them.  Ford  v. 
Chicago,  B.  L  d  P.  B.  Co.  (Iowa)  657 

87.  Evidence  of  an  intention  to  commit  sui- 
cide is  not  immaterial  In  a  murder  case,  where 
deceased  was  found  dead  under  circumstances 
not  inconsistent  with  the  theory  of  suicide. 
Com.  V.  Trrfelhen  (Mass.)  285 

88.  Evidence  of  former  burglaries  upon  the 
same  premises,  committed  by  one  under  indict- 
ment for  burglary,  is  competent  against  bim 
when  he  is  shown  to  have  declared  that  he  did 
not  intend  to  work,  and  that  if  he  did  not 
make  his  support  out  of  the  prosecuting  wit- 
ness he  would  make  it  oat  oi  some  one  else. 
State  v.  Weldon  {&.  G.)  126 

89.  Evidence  of  abuse  by  his  master  of  one 
apprenticed  by  overseers  of  the  poor,  and  of 
its   results,  is  admissible  against  them,  al- 


mcDt  aod  should  have  koown  of  its  probable 
contiDUEDce  and  its  effect  Com.  y.  Voyle 
(Pa.)  562 

40.  El  treatment,  and  previous  assaults  by 
hu  band  on  wife,  are  admissible  to  prove 
motive  in  cases  of  marital  homicide.  8t<Ue'Y. 
CNeil  (Kan.)  555 

Sufficiency. 

41.  The  fact  that  a  child  is  of  tender  years 
will  not  prevent  its  testimony,  if  competent, 
from  being  sufficient  to  support  a  conviction 
of  an  indecent  assault,  when  all  the  corrobo 
raiive  testimony  has  been  given  that  is  practi- 
cally procurable.     BtaU  ▼.  Juneau  (Wis.) 

857 

42.  Proving  blank  indorsements  after  alleg- 
ing indorsements  to  plaintiff  will  not  consti- 
tute a  failure  of  proof  to  sustain  a  finding  in 
plaintiff's  favor, where  the  execution  of  the  in- 
dorsements was  not  denied  so  as  to  require 
them  to  be  put  in  evidence.  Hem  T.  Bennett 
and.)  800 

43.  Proof  of  subsequent  ratification  will 
austain  an  averment  of  agency,  Bigler  v. 
Baker  (Neb.)  255 

KOTBB  AND  BrIEFB. 

Evidence;  suicide  as  evidence  of  testament- 
ary incapacity.  577 
Burden  of  proof  of  suicide  of  insured.  689 
Admissibility  of  declarations,  to  show  in- 
tent.                                                           286 

EXECUTORS  /kND  ADMINISTRA- 
TORS.  See  also  Attornbtb,  5;  Estop- 
PBL,  4;  Eyidbmcb,  10. 

1.  An  executor  who  has  taken  possession 
of  testator's  real  estate  and  held  it  since  tes- 
tator's death,  for  the  purposes  of  administration 
and  paying  debts,  may  maintain  an  action  for 
permanent  injury  to  the  land  by  sediment 
placed  in  the  stream  by  an  upper  proprietor. 
Jhake  ?.  Lady  Ensley  Coal,  L  dR  Co.  (Ala.) 

64 

fiL  A  daim  against  the  United  States  un- 
der the  Act  01  Congress  of  1882  providing 
for  the  distribution  of  the  award  for  the  Ala- 
bama depredations  is  property  in  the  jurisdic- 
tion of  the  courts  of  the  District  of  Columbia, 
authorizing  the  appointment  there  of  an  ad 
ministrator  of  the  deceased  claimant.  Han- 
ning  v.  Leighton  (Yt.)  684 

8.  An  ancillary  administrator  is  not  liable  to 
pay  for  services  contracted  for  by  the  foreign 
administrators,  since  there  is  no  piivity  be- 
tween them.  Id. 

4.  The  settlement  of  an  estate  in  a  foreign 
Jurisdiction  will  not  be  held  to  bar  a  claim 
against  the  administrator  arising  after  the 
death  of  the  deceased,  upon  a  showiug  only 
that  a  claim  against  an  estate  must  be  filed 
within  a  certain  time  after  the  issue  of  letters, 
and  that  notice  was  given  the  claimant  but  no 
claim  was  filed,  since  ordinarily  those  referred 
to  as  creditors  of  an  estate  are  persons  hold- 
ing claims  against  the  deceased  in  his  life- 
time, and  the  requirements  as  to  the  presenta* 
24I..R.A. 


5.  An  administrator  of  the  beneficiary-  of  a 
claim  against  the  United  States,  appointed  to 
meet  a  requirement  of  the  court,  and  takiog 
charge  of  the  case  with  its  approval,  does  not, 
by  making  use  of  proofs  procured  by  a  for- 
mer attorney,  accept  the  benefit  of  the  tatter's 
services  so  as  to  render  himself  liable  to  pay 
for  tbem,where  such  proofs  are  in  the  files  of 
the  court  and  beyond  the  control  of  such  at- 
torney, and  he  has  no  knowledge  that  the  at- 
torney whom  he  employs  has  made  an  ar- 
rangement with  the  former  attorney,  who  ia 
relying  on  him  to  act  in  his  interest  Id^ 

Notes  and  BmEFa. 

Executor  aod  administrator;  foreign  corpo- 
ration as.  28d 

What  assets  will  give  jurisdiction  to  appoint 
administrator: — what  value  necessary;  where 
assets  are  regarded  as  located;  simple  contract 
debts;  interest  in  pending  suit;  action  for 
wrongful  death;  specialties;  judgments;  cor- 
porate stock;  insurance  policy;  claims  against 
government;  assets  brought  within  iuiisdic- 
tion  after  death  of  intestate;  lands;  deposits; 
doubtful  claims;  claims  against  personal  repre- 
sentatives; bills  and  notes.  684 

EXEMPTION.     See  Homestbad;  Laniv 
LOBD  AND  Tenant,  Noteb  and  BKifim 

EXHIBIT.    See  £vidbngb»  26L 

EXPLOSIONS.    See  Kuibancbs,  L 

EX  POST  FACTO.    See  CoNSTiranoN- 
All  Law,  2b 

EXPRESS  COMPANIES 

NOTJBB  AND  BbIKFB. 

Right  of  foreign  company  to  enter  state.  811 

FIREWORKa 

A  city  is  not  liable  for  the  exploidon  of  fire- 
works in  a  street,  under  a  permit  granted  by 
a  city  officer  under  an  ordinance  prohibiting 
such  display  without  such  permit,  especially 
where  the  charter  denies  liability  for  malfeas- 
ance,  misfeasance,  or  neglect  of  duty  of  any 
officer  or  other  authorities  of  the  dty.  Fifieid 
V.  Phanix(Ax)%.)  490 

Notes  and  Bbhefs. 


Fireworks;  liability  for  injury  I7. 


480 


FORFEITURE.    See  CoBPOBAnoNi^  V^ 

15,  Notes  and  Bbisiib. 

FOROERT. 

1.  An  assignment  or  sale  of  the  unearned 
salary  of  a  public  school  teacher,  with  an  order 
therefor,  although  void  on  the  ground  of  pub- 
lic poli(^,  is  not  so  plainly  worthless  that  it 
cannot  be  the  subject  of  forgery.  FeopU  v. 
Munroe(QK\,)  8S 

8.  A  writing  may  be  the  subject  of  forgery 
though  not  sufiScient  to  create  a  lesal  liabuity 
if  genuine,  when  it  ia  such  that  if  genuine  ii 
might  injure  another.  iV* 


FEASGHXHS— HlQHWATB. 


898 


Notes  aitd  Bbievs. 

Poreery;  of  worthless  iDStruments: — (1)  the 
geoeral  rule:  (2)  what  constitutes  legal  efficacy; 
{a)  must  be  intelligible  and  certain;  (b)  must  be 
an  order  and  not  a  mere  request;  (e)  must  not 
be  mere  matter  of  opinion;  (<2)  must  not  be 
mere  recommendation  to  courtesy;  («)  must 
purport  to  be  the  act  of  another:  (8)  instru- 
meats  void  on  their  face;  (4)  efficacy  which  is 
apparent  only:  (a)  mnst  be  sufficient  to  de- 
ceive; {b)  roust  be  subject  of  legal  proceedings; 
{e)  apparent  capacity  or  authority  to  make;  (6) 
real  efficacy  not  apparent;  (6)  instruments  re- 
quiring further  steps  to  perfect  them;  (7) 
naked  and  conditional  promises;  (8)  instru- 
ments not  in  statutory  form;  (9)  prohibited  in- 
struments; (10)  unstamped  instruments;  (11) 
instruments  executed  in  fictitious  nameii     88 

FBASrCHISE.    See  Insubanob,  i. 

FRAUD  AND  FRAUDULENT  CON- 
VEYANCES*  See  also  Eyidenos,  14- 
16;  Rkflbvin:  Trover,  8. 

1.  Concealment  of  insolvency,  with  no  rea- 
■onable  expectation  of  paymg,  renders  a 
sale  fraudulent,  and  entitles  the  seller  to  pos- 
session as  against  the  purchaser  or  his  volun- 
tary assignee.  Marrow  Shoe  MJg,  Go.  v.  New 
England  Shoe  Oo.  (C.  C.  App.  7th  C.)  417 

8.  An  auctioneer  who  sells  goods  for  a 
fraudulent  purchaser  thereof,  under  such  cir- 
cumstances as  to  charge  him  with  notice  that 
they  have  been  obtained  by  fraud,  is  liable  for 
the* value  of  the  goods  equally  with  the  fraud- 
ulent purchaser,  and  not  merely  for  the  amount 
of  comihissions  received  by  him  upon  the  sale, 
although  he  has  accounted  for  the  proceeds  of 
such  goods  to  his  principal  Id. 

8.  A  statute  regulating  and  permitting  vol- 
untary assignments  by  Insolvent  debtors  for 
the  benefit  of  creditors  does  not  affect  or  qual- 
ify the  right  of  such  debtors  to  make  prefer 
«nce8  among  their  creditois  where  they  do  not 
make  any  such  assignment  Sandmeh  Mfg. 
Oo.  V.  Max  (S.  D.)  624 

4.  The  right  of  a  debtor  to  pay  one  or  more 
creditors  in  preference  to  others,  and  the  right 
to  make  a  general  assignment  for  the  benefit 
of  all  his  creditors  ratably,  are  distinct  and  in 
dependent  rights.  Id. 

NOTBB  AND  BrIEVS. 

Fraud  and  fraudulent  conveyances;  validity 
of  preferences  to  creditors.  626 

GLANDERS*    See  Bvidbnob,  4. 

GLOVE  CONTEST.  See  Prizb-Fioht- 
mo. 

GUARANTY.  See  [also  Action  ob  Suit, 
6;  Basks,  a 

A  guarantv  of  dividends  of  a  corporation 
for  a  term  of  years,  made  by  the  manager  to 
persons  who  were  formerly  his  competitors  in 
business,  which  the  corporation  has  been 
formed  to  continue  under  what  is  substantially 
a  partnership  arrangement,  while  both  parties 
are  prohibited  from  becoming  interested  in 
24  L.  R.  A. 


competing  business  during  that  period,  impliet 
the  existence  of  the  corporation  during  the 
time  specified,  capable  of  earning  and  declar- 
ing dividends.    LonUard  v.  Clyde  (N.  Y.)  118 

HACKS.    See  Nuisahobb,  2. 

HIGHWAYa 

Minerals  in,  see  BoxTNOARisa. 

See  also  Allbt;  Injunction,  1;  Nuisancbb, 
2-4;  PuBLio  Impbovbmehts,  2. 

1.  The  grantees  of  lots  under  the  town  site 
Act  of  Congress  have  the  right  and  privilege 
to  have  a  street  on  which  the  lots  abut  forever 
kept  open.  Dooly  Block  v.  Salt  Lake  Rapid 
Transit  Oo.  (Utah)  610 

2.  The  rights  of  abutting  owners  to  use  a 
street  as  a  means  of  access  to  their  lots  and  for 
light  and  air  is  the  same  where  the  fee  of  the 
street  is  held  by  a  city  in  trust  for  the  use  of 
the  public  as  where  the  fee  is  owned  by  the 
abutting  owners.  Id. 

8.  The  legislature  in  delegating  power  over 
streets  to  municipal  corporations  cannot  -au- 
thorize any  action  which  will  materially  injure 
the  property  of  abutters  in  the  right  of  access 
to  their  property  and  to  light  and  air.  2d. 

4.  The  Missouri  doctrine  that  a  city  may  au- 
thorize a  railroad  track  in  a  street  does  not  ex- 
tend to  the  allowance  of  a  practical  monopoly 
of  the  street  bv  the  railroad.  Lockwood  v. 
Wadaah  R  Oo.  (Mo.)  516 

6.  A  dty  cannot  authorize  a  steam  railroad 
in  a  narrow  highway  devoted  to  wholesale 
business,  when  Uie  operation  of  the  railroad 
virtually  destroys  the  use  of  the  street  for  street 
purposes  at  least  &i  hours  ever^  day  between 
7  A.  u.  and  6  P.  m.,  and  the  city  charter  de- 
clares that  no  railroad  shall  be  so  constructed 
as  to  prevent  the  public  from  using  any  street, 
while  the  general  law  prohibits  railroads  from 
impairing  the  usefulness  of  a  street.  Id. 

6.  If  the  construction  of  an  additional  track 
for  a  street-railway  company  would  be  an  un- 
necessary obstruction  to  and  interference  with 
the  ordinary  use  of  the  street,  and  the  track 
privileges  of  an  existing  railroad  company  are 
sufficient  for  the  business  of  two  or  more  com- 
panies, they  should  all  be  obliged  to  use  them 
in  common.  Dooly  Block  v.  Salt  Lake  Bapid 
Ih/neit  Oo.  (Utah)  610 

7.  A  telegraph  company  has  no  right  to  cut 
off  branches  from  trees  m  a  highway,  which 
belong  to  an  abutting  owner,  in  order  to  clear 
a  way  for  its  line,  merely  because  it  has  per- 
mission from  the  public  authorities  to  con- 
struct its  line  along  the  highway.  Dailey  v. 
8taU  (Ohio)  724 

8.  Authority  to  construct  a  telegraph  line 
upon  a  highway  does  not  empower  the  com- 
pany to  injure  the  property  of  an  adjoining 
land  owner,  or  to  appropriate  any  of  his  prop- 
erty-rights in  trees  in  the  highway,  except 
upon  the  condition  that  compensation  be  first 
made.  Id. 

0.  An  owner  of  land  adjoining  a  public 
highway,  whose  title  extends  to  the  centre  of 
the  road,  who  has  cultivated  shade  trees  planted 
partly  on  his  own  land  and  partly  in  the  line 


has  a  property  interest  in  such  trees,  and  tne 
right  to  their  enjoyment  subject  only  to  the 
convenience  of  public  travel.  DaUey  ▼.  State 
(Ohio)  724 

10.  The  destruction  of  shade  trees  standing 
on  the  outer  edge  of  the  sidewalk  in  front  of  a 
residence,  because  the  municipal  authorities 
regard  them  as  an  obstruction  of  the  walk  and 
Injurious  to  health,  does  not  render  the  city  or 
its  authorized  agents  liable  for  damages  to  the 
abutting  proprietor.  Tate  ▼.  Qreentboro  (N. 
0.)  671 

It.  Tanks  to  hold  water  for  sprinkling 
streets,  erected  in  a  street  under  license  from 
the  municipality,  cannot  be  removed  by  it 
without  making  compensation  to  the  owner,  un- 
less they  have  become  actual  nuisances.  Savage 
T.  SaUm  (Or.)  787 

Notes  and  Bbibfs. 

See   also  Eminent    Douain;    Public   Ih- 

PROVEMICNTB. 

Highways;  private  right  of  action  for  ob- 
struction of.  «  156 
Injury  to  easement  of  abutting  owner.  406 
Destruction  of  trees  on.  671 
Injury  to  trees  in,  by  telegraph  line.  724 
Nuisance  in.                                            787 

HOMESTEAD. 

A ; judgment  for  a  tort,  as  well  as  a  judg- 
ment for  a  contract,  is  included  in  the  Michi- 
gan constitutional  provision  exempting  home- 
steads **for  any  debts  contracted."  MerUt  v. 
Berry  (Mich.)  789 

Notes  and  Bbief& 

Homestead;  exemption  from  liability  for 
torts;  generally;  fine  or  costs;  oflQcial  bonds. 

780 

HOMICIDE.  Bee  also  Coubts,  9;  Indict- 
ment, ETa 
Under  a  statute  establishing  degrees  of  the 
crime  of  murder,  and  providing  that  willful, 
deliberate,  and  premeditated  killing  shall  be 
murder  in  the  first  degree,  intoxication  at  the 
time  of  the  killing  may  be  considered  upon  the 
question  whether  he  was  in  such  a  condition 
of  mind  as  to  be  capable  of  deliberate  premedi- 
tation.   State  V.  (/Nea  (Kan.)  655 

HORSE.    See  Bale,  1. 

HUSBAND  AND  WIFE.    Bee  also  Cub- 
test. 

1.  A  married  woman  may  make  herself 
chargeable  with  the  value  of  services  rendered 
upon  her  employment  to  secure  a  divorce  from 
her  husband,  although  the  suit  is  discontinued. 
Woleott  V.  Paitereon  (Mich.)  629 

2.  The  requirement  of  two  years'  resi- 
dence, under  the  Florida  statutes,  in  order  to 
give  jurisdiction  of  a  suit  for  divorce,  does  not 
apply  to  a  suit  for  alimony,  under  Fla.  Rev. 
8tat.  §  1486,  but  this  may  be  brought  if  the 
wife  is  a  bona  fide  citizen  of  the  state.  Miller 
▼.  Jf»tfe/(Fla.)  .  137 
24  L.  R.  A. 


on  the  ground  that  both  parties  are  residents 
and  citizens  of  other  states  will  not  prevent  the 
court  from  making  an  order  for  temporary 
alimony  pending  we  determination  of  that 
issue.  iUL 

4L  The  prohibition  of  La.  Code,  ait.  161, 
to  the  effect  that  in  case  of  divorce  on  the 
ground  of  adultery  the  guilty  party  can  never 
contract  matrimony  with  his  or  her  accom- 
pHce  in  adultery,  is  directed  against  marriage 
l)etween  the  guilty  spouse  and  the  particular 
person  or  persons  who  are  designated  in  the 
petition  for  the  divorce,  or  described  in  the 
evidence  in  support  of  it,  and  upon  which  pe- 
tition and  evidence  the  decree  of  divorce  m 
founded,  and  does  not  affect  marriage  with 
any  other  person  with  whom  adultery  had  beea 
committed  during  the  prior  marriage.  Be 
Hernandez' $  Sueeeasion  (La.)  831 

6.  The  prohibition  of  the  statute  of  New 
York  to  the  effect  that  no  second  or  other  sub- 
sequent marriage  shall  be  contracted  by  any 
person  during  tbe  lifetime  of  any  former  has- 
band  or  wife  of  such  person,  in  case  the  former 
marriage   be   annulled   or   dissolved  on  the 

? ground  of  adultery,  has  no  extraterritorial  ef- 
ect,  being  a  penal  statute;  and  it  cannot  be 
iriven  the  effect  of  annulling  a  contract  of  mar- 
riage  between  persons  at  the  time  residing 
abroad,  from  one  of  whom  a  divorce  had  been 
obtained  in  another  state  for  adultery,  notwith- 
standing it  was  solemnized  in  the  city  and 
state  of  New  York, — the  contracting  parties 
announcing  their  intention  to  be  to  tbereafter 
reside  in  Louisiana,  and  afterwards  actually 
residing  there.  /d. 

Notes  Ain>  Briefs. 

Compelling  payment  of    alimony,   see   Coh- 

tempt. 
See  also  Sfecieto  Pbbformancb. 

Husband  and  wife;  liability  of  wife  and 
husband  for  legal  service  to  her  in  a  divorce 
suit: — (I.)  husband's  liability;  (1)  doctrine  of; 
(2)  necessaries:  (3)  husband  not  liable;  (11.) 
liability  of  wife;  (1)  in  general;  (2)  wife's 
promise  to  pay;  (a)  prior  promise;  (b)  subse 
quent  promise;  (e)  under  state  statutes;  (3) 
English  decisions.  629 

Power  to  grant  alimony.  137 

Effect  of  statutes  forbidding  remarriage  of 
guilty  party  after  divorce:^ffect  in  other 
states;  effect  in  state  where  enacted:  remarriage 
in  state  of  enactment;  marrying  in  another 
state  and  returning  to  state  of  prohibition.    881 

INCOMPETENT       PERSONS.        8ef 

Cbiminal  Law.  8;  Eyidbnce.  12,  13. 

INDEPENDENT  CONTRACTOR.  See 

Casbiebb,  0;  Lateral  Sufpobt. 

INDICTMENT,  INFORMATION* 

AND  COMPLAINT. 

Where  a  murder  may  have  been  committed 
by  different  means,  and  it  is  doubtful  which 
was  employed,  its  commission  by  all  may  be 
charged  in  one  count  of  the  information,  and 
proof  of  any  one  will  sustain  the  allegation; 
but  the  means  so  charged  in  the  same  count 


lNFAIiT»— iNTSKUar. 
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of  the  infonnation  must  not  be  repuniant. 
8iate  y.  (TIMl  (Ean.)  655 

INFANTS.    See  also  Eyidbscb,  41;  Wir- 

NEBBB8»  1. 

INITIALS.    See  Namb. 

INJUNCTION. 

1.  Ad  InjuDCtion  to  prevent  the  layiDg  of 
an  additional  track  for  a  street  railroad  In  a 
street  may  be  granted  to  abutters,  where  the 
track  would  constitute  an  unnecessary  inter- 
ference to  travel  and  an  especial  iniurv  to  the 
property-rights  of  the  abutters.  Dooly  Block 
V.  JScUt  Lake  Rapid  Trannt  Co.  (Utah)       610 

2.  Allowing  filth  from  a  creamery  to  flow, 
either  by  percolation  or  otherwise,  upon  prem- 
ises of  an  adjoining  owner,  where  it  becomes 
thickened  at  the  lop  and  of  a  grayish  or  green- 
ish color,  and  emits  a  stench,  may  be  perpetu- 
ally enjoined.  Price  v.  Oakfleld  Highland 
Creamery  Co.  (Wis.)  888 

8.  A  judgment  rendered  on  an  unauthor- 
ized appearance  by  an  attorney,  after  the  de- 
fendant had  by  demurrer  given  the  court 
jurisdiction  of  his  person,  cannot  on  collateral 
attack  be  declared  a  nullity  and  perpetually 
enjoined:  but  the  remedy  is  to  open  up  the 
judgment  and  stay  proceedings  thereon  until 
a  trial  on  the  ments  can  be  hsS.  Bollinger  v. 
Heeme  (Ind.)  46 


Notes  AND  Briefb. 
Injunction;  against  nuisance. 
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INSOLVENCY.  See  also  Assignment 
FOR  Cbeditors,  Notes  and  Briefs; 
Conflict  of  Laws,  1,  2;  Cobfora- 
TiONS,  11,  12,  28,  24. 

When  a  conveyance  of  property  is  made  in 
l^ood  faith  directly  to  a  creditor  in  absolute 
executed  payment  of  a  debt,  the  transaction 
lacks  the  essential  element  of  a  trust,  and  can- 
not be  brought  within  the  range  of  a  law  deny- 
ing preferences  in  insolvent  assignments. 
Bandwich  Iffg,  Co.  v.  Moa  (S.  D.)  024 

INSURANCC  See  also  Conflict  of 
Laws,  8;  Statutes,  4. 

1.  Assessment  Are  associations  organized 
under  Ohio  Rev.  Stat.  ^§  8686-8690,  are  not 
authorized  to  receive  into  their  membership 
persons  who  are  nonresidents  of  the  state. 
t^aU,  Richards,  v.  Manvfaeturert^  Mat.  F. 
Amo.  (Ohio)  252 

2.  An  unincorporated  guaranty  and  acci- 
dent Lloyds  association  of  another  state,  which 
issues  policies  in  that  name  and  has  a  board 
of  managers  with  powers  like  those  of  corpo- 
rate directors,  to  whom  each  member  gives  a 
power  of  attorney  for  management  of  the  busi- 
ness, and  the  members  of  which  contract  for 
several  liability  to  a  limited  amount,  with  the 
right  to  transfer  their  membership,  must  be 
held,  when  conducting  business  in  Ohio  with- 
out compliance  with  the  conditions  of  the  stat- 
utes, to  be  exercising  a  franchise  and  acting  as 
a  corporation  so  as  to  be  subject  to  quo  warranto 
proceedings.  BUkU^  Bieharde^  v.  Aekerman 
Ohio)  298 
24  L.  R.  A 


8.  An  assessment  fire  association  under  Ohio 
Rev.  Stat.  §§  8686-8690,  is  not  authorized  to 
do  insurance  business  on  what  is  known  as  the 
"joint-stock"  plan,  nor  on  the  "contingent 
liability"  plan,  as  defined  in  §  8684  of  the  stat- 
utes; but  it  is  confined  to  insurance  business  in 
which  its  members  insure  each  other  against 
loss  by  fire  and  other  casualties,  and  agree  to 
be  assessed  specifically  for  payment  for  losses 
and  for  incidental  purposes.  State,  Richards, 
V.  Manufacture^^  liut,  F.  Asso.  (Ohio)       252 

4.  The  whole  business  of  insurance  being 
regulated  by  the  Ohio  statutes,  which  make  it 
unlawful  lor  any  company,  corporation ,  or 
association  to  do  such  business  except  on  speci- 
fied conditions,  the  carrying  on  of  such  busi- 
ness is  the  exercise  of  a  franchise.  JSlate, 
Richard*,  v.  Aekerman  (Ohio)  298 

5.  The  Order  of  Iron  Hall  was  a  secret  and 
fraternal  society  within  the  Connecticut  stat- 
ute excepting  such  societies  from  the  law  re- 
quiring the  authoritvof  the  insurance  commis- 
sioner to  entitle  a  foreign  corporation  to  do 
insurance  business  within  the  state.  Fatocett 
V.  SupremeSittingofOrderofl.  H.  (Conn.)  815 

6.  The  facts  that  the  seal  of  a  benefit  society 
contains  the  words  * '$1,000  in  seven  years." 
and  the  by-laws  are  so  worded  as  to  lead  per- 
sons to  expect  not  to  exceed  two  assessments 
per  month,  which  return  from  such  assess- 
ments is  impossible  of  accomplishment,  thereby 
furnishing  designing  men  an  easy  means  for 
entrapping  the  unwary,  do  not  establish  fraud 
as  a  matter  of  law,  so  as  to  give  the  association 
no  right  to  assessments  collected.  Id. 

7.  Proofs  of  loss  stating  suicide  as  the  cause 
of  death,  although  admissible,  are  not  conclu- 
sive against  plaintiff  in  an  action  on  a  life  pol- 
icy.   Leman  v.  Manhattan  L,  Ins.  Co.  (La.) 

589 

8.  The  proceeds  of  insurance  belong  to  the 
beneficiaries,  and  not  to  the  estate  of  the  de- 
ceased, when  a  certificate  is  payable  to  the 
member's  "heirs  at  law."  Mullen  v.  Reed 
(Conn.)  664 

9.  A  widow  is  included  amone  the  "heirs  at 
law,"  within  the  meaning  of  an  insurance  cer- 
tificate payable  to  the  heirs  at  law  of  the  mem- 
ber, where,  under  the  laws  of  the  state,  she 
would  be  entitled  to  a  distributive  share.     Id. 

10.  A  plaintiff  can  recover  only  those  bene- 
fits  accrued  at  the  commencement  of  the  ac- 
tion, in  a  suit  for  benefits,  where  he  is  entitled 
to  a  certain  sum  for  each  week  that  he  is  sick 
and  disabled.  RMnson  v.  Exempt  Fire  Co. 
(Cal.)  715 

Notes  and  Bbiefb. 

Insurance;  restrictions  on  business  of  foreign 
insurance  companies: — ^as  to  assets;  license 
taxes;  charges  for  fire  department  or  firemen's 
fund;  certificates;  other  requirements;  other 
''states; "  what  companies  within  the  statutes; 
violation  of  statute;  retaliatory  statutes.      298 

Proof  of  death;  effect  of  statements  in  proofs. 

589 
INTENT.    See  Evidekcb,  87,  Sa 

INTEREST. 

1.  Interest  from  the  time  the  action  was 
brought  may  be  added  in  case  of  the  recovery 


cal  equipment.     Ediwn  Qenerai  Bleetric  Oo.  v. 
Canadian  P.  Nav.  Co.  (Wash.)  815 

2.  The  rate  of  interest  on  a  county  warrant 
'Which  is  by  statute  to  draw  "legal  interest" 
after  prescDtation  to  the  treasurer  and  indorse- 
ment to  show  that  it  is  not  paid  for  want  of 
funds  cannot  be  reduced  by  a  statute  reducing 
the  rate  of  iuterest,  as  the  rate  which  first  be- 
gins to  run  upon  it  is  a  part  of  the  contract  ob- 
ligation. Union  3av,  Bank  &  T.  Oo,  t.  Qelbaeh 
<Wash.)  869 

Notes  Aim  BBixFa. 

Interest;  change  of  rate  of.  859 

INTOXICATING  UQUORS.    See  also 
Commerce,  8. 

1.  The  purchaser  of  intoxicating  liquor  sold 
in  violation  of  law  is  not  a  participant  with  the 
seller  so  as  to  be  guilty  of  the  oftense.  State 
V.  Cullim  (Kan.)  812 

2.  An  ordinance  prohibiting  the  use  of 
ecreens,  blinds,  stained  glass,  or  anything  that 
will  obstruct  the  view  of  the  interior  of  saloons, 
is  unreasonable  and  therefore  invalid,  under  a 
mere  general  authority  to  license  and  regulate 
saloons.     Ofiampery,  Oreenea$tle  (Ind.)      768 

8.  Munioipal  authority  "to  license  and  regu- 
late" the  sale  of  intoxicating  liquors  does  not 
include  the  authority  to  prohibit  it  absolutely. 
Skt  parte  Sikea  (Ala.)  774 

4.  The  only  qualification  of  power  contained 
in  a  grant  to  a  municipality  of  the  power  **to 
fix  the  price  of  licenses"  is  that  it  shall  not  be 
prohibitory.  Id. 

5.  A  license  fee  of  $2,000  is  not  invalid  as 
prohibitory,  or  as  a  license  for  revenue  as  dis- 
tinguished from  a  license  tax  for  police  pur- 
poses, where  the  agreed  facts  show  that  there 
is  a  population  of  4,000  inhabitants,  and  the 
retail  sales  of  the  business  for  four  years  aggre- 
gate $851,000,  while  two  thirds  of  the  entire 
expense  required  to  police  the  city  are  traceable 
solely  to  the  sale  of  liquor  within  its  corporate 
limits.  Id. 

6.  Removing  intoxicating  liquor  from  the 
platform  to  the  freight  room  of  a  depot  is  a 
transportation  or  convevance  thereof  from 
'*one  place  to  another"  within  the  state,  within 
the  meaning  of  the  Iowa  statute  making  trans- 
portation or  conveyance  an  offense,  in  the  ab- 
sence of  a  certificate  from  the  county  auditor 
that  the  consignee  is  authorized  to  sell  such 
liquors.    States.  Rhodes  (Iowa)  245 

Notes  and  Briefs. 

Intoxicating  liquors;  liability  of  purchaser 
on  illegal  sales:— generally;  assisting  purchaser; 
disqualification  of  purchaser  as  a  witness; 
collateral  rulings.  212 

Municipal  power  to  prohibit  screens  in  bar- 
rooms. 768 

IRON  HALL.    Bee  Issurancb,  6. 

JUDOMENT.    See  also  Homestead;  In- 
junction, 8. 

1.  The  entry,  by  the  clerk,  of  a  Judgment 
for  a  larger  amount  than  asked  for  in  the  com- 
24  L.  R.  A. 


the  language  of  the  prayer,  is  to  be  regarded 
as  a  clerical,  and  not  a  fudiclal,  error,  in  deter- 
mining the  power  of  the  court  to  correct  ii. 
Kindel  ▼.  Beck  d  P.  lAthograpfUng  Oo.  (Colo.) 

811 

2.  A  judgment  of  the  Court  of  Alabama 
Claims  makmg  an  award  to  an  ancillary  ad- 
ministrator appointed  in  the  District  of  Colum- 
bia cannot  be  collaterally  attacked  oo  tiia 
ground  that  foreis^n  administrators  were  en- 
titled to  recognition.  Manning  ▼.  Ldghton 
(Vt)  684 

8.  The  appointment  of  an  administrator 
cannot  be  collaterally  attacked  because  the 
petition  for  administration  fails  to  alleire  the 
death  of  the  intestate,  since  the  jurisdiction  of 
the  court  did  not  depend  upon  the  formality  td 
the  petition  or  adherence  to  any  technical  rule 
of  procedure.  Id. 

4.  The  appointment  of  an  administrator 
cannot  be  collaterally  attacked  on  the  ground 
that  the  petition  falsely  represented  the  peti- 
tioner to  be  a  creditor  of  the  intestate,  where 
neither  the  residence  of  a  creditor  within  the 
jurisdiction  nor  the  application  of  one  is  espcn- 
tial  to  the  jurisdiction.  Id^ 

5.  An  objection  to  a  judgment  granting 
equitable  relief  in  an  action  at  law  is  not  well 
founded  under  the  Nebraska  practice,  which 
recognizes  no  forms  of  action,  and  allows 
either  legal  or  equitable  relief,  according  as  the 
pleadings  or  proof  warrant.  Eirktcood  ▼. 
Haitinge  First  Nat.  Banifc(Neb.)  444 

6.  A  meritorious  defense  must  be  shown 
in  order  to  have  relief  against  a  judgment  on 
the  ground  of  fraud .    HoUinger  v.  Beeme  { Ind . ) 

46 

7.  The  right  to  relief  against  a  fraudulent 
judgment  rendered  on  unauthorized  appear- 
ance by  an  attorney  is  not  shown,  where  the 
debtor  had  left  the  case  pending  for  four  years 
with  no  one  to  look  after  it,  and  failed  to  dis- 
cover it  for  six  vears  afterwards,  making  no 
inquiry  at  any  time,  and  delaying  nearly  a 
year  after  discovery.  Id, 


JUDICIAL    NOTICE.     See   £YU>BfiOB. 
1-6. 


JUDICIAL  SALE.    See  KimT.infKirim. 

1.  The  right  to  the  possession  of  rents* 
profits,  and  usufruct  of  real  estate  sold  on  ex- 
ecution remains  in  the  debtor  until  final  con- 
firmation of  the  sale.  Teasel  y,  ICinspahr 
(Neb.)  449 

2.  Until  final  confirmation  of  a  sale  of  real 
property  on  execution,  the  legal  title  of  the  ex- 
ecution debtor  is  not  devested,  although  on 
confirmation  the  title  of  the  purchaser  relates 
back  to  the  time  the  judgment  became  a  lien, 
except  as  affected  by  subsequent  tax  liens.    Id. 

8.  A  purchaser  of  real  estate  at  a  sale  thereof 
on  execution  acquires  thereby,  prior  to  con* 
firmation,  only  the  lien  which  the  execution 
creditor  had  on  such  land.  Id. 

JURY.    See  Eminent    Domain,  4;   Quo 
Wabbanto,  Notes  and  Briefs. 


JUSTIOE  OF  TBB  PbAGS— MaKDAMU^ 
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'JUSTICE  OF  TWC  PEACE,    Bee  also 
Contracts,  17. 18. 

Judgment  on  the  pleadings  may  be  rendered 
on  appeal  from  a  justice's  court  to  the  district 
court,  when  full  pleadings  are  filed  and  show 
that  the  only  answer  is  a  setoff  which  is  barred 
by  statute.  TaleoU  ▼.  Lanud  Fint  JSat,  Bank 
<£aiL)  787 

I.Ain>LOBD   AND  TENANT. 

The  constitutional  exemption  of  a  certain 
amount  of  a  debtor's  personal  property  pre- 
cludes a  statutory  lien  for  rent  on  personal 
property  kept  on  the  leased  premises:  and 
-while  the  debtor  can  expressly  waive  such  ex- 
emption, he  does  not  waive  it  by  the  mere  fact 
of  enterine  into  a  lease  while  such  statute  is  in 
force,  as  the  legislature  cannot  thus  indirectly 
^destroy  the  constitutional  right  of  exemption. 
Hodga  t.  ChokBey  (Fla.)  812 

NOTBB  AND  BBIEFa 

AyaHability  of  exemptions  against  claim  for 
rent;  statutory  lien  for  rent;  waiver  of  exemp- 
tion; equitable  lien.  812 

I«ATERAI«  SUPPORT.    See  also  Tbbs- 

PA8& 

The  owner  of  premises  who  contracto 
for  excavations,  with  agreement  that  the  con- 
tractors shall  do  the  necessary  shoring,  etc., 
"as  required  by  law,"  is  not  liable  for  an  en- 
trv  by  the  contractors  on  the  premises  of  the 
adjoining  property,  without  licenye,  to  do  such 
shoring  as  the  law  requires  them  to  do  only 
when  afforded  the  necessary  license.  Eeteham 
T.  Heumuin  (N.  Y.)  102 

IiAUNDRY.    See  Liornb& 

XEGALIZ ATION.    See  Aonon  or  Suit, 


XEVY  AND  SEIZURE. 

AND  TSNAST. 


See  Laiidix>bd 


X«EWDNESS«    See  Dsfinitionb. 

I«ICENSE.    See  also  CoKBTirunoirAL  Law, 
0;  iHTOXICATINa  LiquoBB,  &-6. 

Constitutional  authority  to  make  and  enforce 
-all  such  police,  saniiaiy,  and  other  regulations 
AS  are  not  in  conflict  with  general  laws,  does 
not  Justify  a  municipality  in  prohibiting  the 
maintenance  of  a  public  laundry  in  any  except 
two  designated  blocks  of  the  town  without 
A  license,  to  be  granted  only  on  obtaining  the 
written  consent  of  the  owners  of  a  majority  of 
the  real  estate  in  the  block  where  the  business 
Is  to  be  conducted  and  in  the  four  surrounding 
Mocks.    B9  parte  Sing  Lee  (Gal.)  196 


NOTBS  AKD  BbIEH. 

License;  revocability  of.  607 

Licaase  tax;  on  foreign  corporation.       289 

lilBN.    See  Lakdlobd  amd  Tknant. 

M  L.  R  A.  57 


LIFE  TENANTa 

1.  New  bhares  of  preferred  stock  issued  in 
twice  the  amount  of  the  old  shares  but  at  one 
half  the  rate  of  interest,  in  settlement  or  com- 
promise of  claims  of  the  holders  on  sccount 
of  back  and  unpaid  dividends,  constitute  cap- 
ital, and  not  income,  as  between  a  hfe  tenant 
and  remainderman.    Miile  v.  Britton  (Conn.) 

536 
8.  An  action  to  establish  an  agreement  by 
brothers  and  sisters  to  whom  land  has  de* 
scended  in  common,  to  bold  the  same  as  Joint 
tenanta,  and  that  it  shall  pass  by  descent  or 
devise  to  the  survivor  and  from  the  latter  to  a 
child  of  one  of  the  brothers,  and  to  set  aside 
conveyances  of  the  land  by  the  survivor,  is 
not  prematurely  brought  by  such  child,  on  the 
ground  that  the  survivor  is  not  yet  dead  and 
that  the  child  is  not  entitled  to  possession, 
since  if  the  agreement  is  valid  he  has  a  vested 
remainder  in  the  propertv  and  the  right  to 
protect  the  estate,  so  that  he  may  receive  iba 
same  when  it  should  come  to  him  by  the  terms 
of  the  agreement.    Murphy  v.  Whitney  (N.  Y.) 

128 
KoTBS  AND  Briefs. 

Life  tenanta;  righta  in  stock  dividend.     686 

LIMITATION  OF  ACTIONS 

1.  The  cause  of  action  by  a  dejure  officer 
against  a  de  facto  officer  for  fees  or  salary  re- 
ceived by  the  latter  does  not  accrue  until  the 
right  to  the  office  is  determined,  where  this  is 
in  litigation.    Kreitz  v.  Belirenemeyer  (Dl.)  69 

2.  An  amendment  to  a  declaration,  charg- 
ing a  common-law  liability  or  implied  contract 
obligation  to  repay  money  obtained  by  wrong- 
ful overcharges,  states  a  new  cause  of  action 
within  the  rule  as  to  the  Statute  of  Limitations, 
where  the  original  counts  sought  to  recover 
treble  damages  as  a  statutory  penalty.  Chi- 
cago, B.Aq,K  Oo.  V.  Jonu  (111.)  141 

LLOYDS.    See  ImuRANCB,  2L 

LOST  INSTRUMENTS. 

N0TB8  AJTD  Briefs. 
Recovery  of.  485 

MAILS.    See  Railroads,  8. 
MALICIOUS    MISCHIEF.      See    Am- 


MANDAMUa 

1.  Mandamus  to  compel  the  repair  of  a  rail- 
road track,  a  part  of  which  is  torn  up,  may  be 
refused  in  the  discretion  of  the  court,  where 
the  road  has  been  abandoned  for  months  and 
cannot  be  operated  except  at  great  loss,  not 
taking  into  account  the  repairs  and  taxes,  and 
the  proceeding  not  being  commenced  for  tlie 
purpose  of  compelling  the  operation  of  the 
road.  State,  Little,  ▼.  Dodge  City,  M.  dt  T. 
IL  Co.  (Kan.)  564 

d.  An  eligible  person  lawfully  appointed  to 
a  vacant  office  or  town  clerk,  ana  duly  noti* 
fled  thereof,  may  be  compelled  to  accept,  by 
mandamus.  PeopU,  Qerman  Ins.  Oo.  ▼.  Wit- 
Uame  (iU.)  illd 


to  8f  rve  in  a  public  office  does  not  preclude 
proceedings  to  coqapel  tbe  service.  Peojfle, 
German  ln$.  Co,  ▼.  Williams  (HI.)  492 

4.  No  demand  is  necessary  before  applica- 
tion for  a  mnndamus  to  compel  acceptance  of 
a  public  office.  Id. 

Notes  and  Briefs. 

Mandamus:  to  compel  acceptance  of  office. 

492 

To  compel  operation  of  railroad;  In  general: 
increased  faciliiies;  compelling  completion  of 
road.  564 

MARKETS. 

1.  An  ordinance  prohibiting  the  sale  of  vege- 
tables  in  any  other  than  a  designated  place  be- 
tween 7  A.  Bf .  and  2  p.  K.,  which  applies  to  all 
persons  equally,  is  not  unconsiitutiooal  or  io- 
▼alid,  where  the  municipality  has  power  to 
establish  markets  and  provide  for  the  cleanli- 
oess  and  salubrity  of  the  city.  State  v.  Sarra- 
dot  (La.)  584 

2.  The  fact  that  one  raises  his  own  produce 
gives  him  no  right  to  sell  it  in  violation  of  a 
city  ordinance.  Id, 

8.  Prohibiting  the  owners  of  wagons  from 
selling  ibeir  produce  from  wagons  between  the 
hours  of  7  ▲.  H.  and  2  p.  u,,  where  no  fees 
or  dues  are  collected  from  the  wagons,  which 
may  be  backed  up  to  the  market  banquette 
for  the  delivery  of  goods  previously  sold  to 
the  owners  of  stalls,  is  not  unconstitutional  or 
oppressive,  wbere  the  owners  could  rent  stalls 
and  dispose  of  their  goods  within  the  market 
during  these  hours.  Id, 

Notes  and  Briefs. 

Markets:  regulations  restricting  sales: — (I.) 
American  cases;  regulations  and  ordinances  as 
affecting  contracts;  corporate  privileges  and 
grant;  market  regulations  and  rules;  requiring 
license  for  sales  in  market;  license  for  streets; 
license  for  shops;  prohibition  of  sales  except  at 
market;  tax;  slaughtering;  (II.)  Enirlish  cases; 
market  rights  and  disturbances;  tolls;  sales  by 
samples;  license  and  regulation.  584 

VASTER  AND  SERVANT. 

Constitutional  restrictions  on  contracts  of,  see 

CONBTITUTIONAL  LaW,  4,  12. 

Bee  also  Action  ob  Suit,  2;  Carriers,  6; 
Charities,  8;  Lateral  Support. 

1.  The  right  of  an  employ^  to  recover  for 
negligence  of  a  corporation  in  hiring  an  incom 
peient  servant  over  the  protest  of  some  of  its 
officers  is  not  affected  by  the  failure  of  another 
employe  to  give  notice  of  subsequent  neglect 
and  unfitness  of  such  servant.  Slexiean  Mat, 
B,  Co.  V.  Musaetts  (Tex.)  642 

2.  A  railroad  company,  although  required 
by  law  to  erect  and  maintain  a  cattle  guard  at 
a  certain  point,  must  make  it  safe  as  a  crossing 
for  employes,  if  it  so  locates  its  switch  yards 
that  they  are  constantly  required  to  cross  it. 
Ford  T.  Chicago,  RI.  AP.  R  Go,  (Iowa)  657 

8.  A  railway  company  is  not  responsible  for 
the  acts  of  an  engineer  and  fireman  in  running 
an  engine  which  It  has  rented  to  a  bridge  com- 
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by  several  other  railway  companies,  at  a  rental 
of  $10  a  day,  besides  payment  of  tbe  expenses 
of  running  the  engine  and  the  wages  of  the  e&- 
gineer  and  fireman,  who  were  carried  oo  tbe 
payroll  of  the  railway  company.  Bm^*  ▼• 
Kansoi  City,  Ft.  8,  d  M.  B.  Co,  (C.  C.  Appi 
6th  C.)  e» 

4.  A  baggageman  on  a  train  is  not  aenrtng 
his  msster  ni  delivering  drills  which  are  car- 
ried merely  to  accommodate  persons  who  hft?e 
no  contract  with  the  carrier,  and  for  which  tbe 
carrier  receives  no  benefit;  and  therefore  bis 
negligence  in  throwing  the  drills  from  the  car. 
by  which  a  person  to  whom  they  are  ^ent  b 
injured,  does  not  make  the  carrier  liable. 
Walker  v.  Hannibal  d  St,  J.  R,  Co.  (Mo.)  86$ 

6.  The  fact  that  articles  were  sent  by  a  ticket 
agent  does  not  make  a  railroad  company  liable 
for  negligence  of  a  baggageman  in  throwing 
tbem  irom  a  train  and  injuring  the  person  to 
whom  they  were  sent,  where  they  were  sent  Xtj 
the  ticket  aeent  for  his  own  benefit  and  car- 
ried by  the  baggageman  merely  as  an  act'om- 
modation.  without  the  authority  or  knowledee 
of  the  carrier.  let 

6.  The  risk  of  injury  from  the  caving  in  of 
the  sides  of  a  ditrh  18  feet  deep  and  18  inches 
wide,  while  such  ditches  are  not  usaally  dug 
more  than  6  or  8  feet  deep,  is  not  assumed  by  a 
laborer  who  does  not  know  of  the  danger,  but 
goes  in  under  peremptory  orders  to  di>;  it  deep- 
er,   ^arjolk  i  W.  H,  Co.  v.  Ward  tVau)     717 

7.  Obedience  to  orders  will  not  be  deemed 
contributory  negligence,  unless  the  dancer  w!is 
so  glaring  that  no  prudent  man  would  enier 
into  it  even  when,  like  the  servant,  he  was  not 
entirely  free  to  choose.  Id. 

8.  Tbe  proprietor  of  a  theatre  is  liable  for 
acts  of  a  janitor  and  ticket  taker,  although  be 
is  also  a  special  policeman,  in  wrongfully  as- 
saulting a  person  because  he  has  engaged' in  a 
dispute  as  to  his  change  with  the  ticket  seller, 
who  has  attacked  and  beaten  him.— especially 
when  he  has  on  his  part  committed  no  assault. 
Dickaon  v.  Waldron  (Ind.)  4S3 

9.  Arrests  and  detentions  bv  agents  or  offi- 
cers of  a  state  agricultural  society,  which  are 
not  made  for  any  of  the  causes  for  which  power 
of  arrest  is  given  by  statute  to  the  society,  are 
not  within  the  scope  of  their  powers  so  as  to 
charge  the  society  with  liability.  A'Uern  v. 
Iowa  State  Agri,  aoe,  (Iowa)  6^5 

Notes  abd  Briefs 
For  part  performance  of  contract,  see  Cos- 
tracts. 
Master  and  servant;  disobedience  of  master's 
rules  as  contributory  negligence: — rules  bind- 
inffonemploySs;  examples;  exceptions;  notice; 
rule  must  not  have  been  waived;  disobedience 
must  be  unnecessary;  rule  must  be  applica* 
ble;  disobedience  must  contribute  to  injury; 
willful  in  jury;  reasonableness  of  rule;  rule  con- 
strued; evidence;  questions  for  court  or  jury. 

65T 
liability   for  servant's   unauthorized  act; 
scope  of  employment,  9& 

Acts  of  contractor.  lOS 

Liability  for  act  of  special  policeman.     48S 
Bestriction  of  contracts  betweeo.  70^ 
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KAXmiS. 

1.  Aqua  currit,  et  debet  currere  nt  solebat. 
Drake  v.  Lady  EnOey  Goal,  L  d  B,  Cfo.  (Ala.) 

64 

2.  Cessante  ratione  oessat  lex.  Be  Bicker 
CN.  H.)  740 

8.  Damnum  absque  injuria.  Booth  Y.Bame, 
W.  dt  O.  T.  B.  Co,  (N.  y.)  105;  Barnard  v. 
S/iirley  (Ind.)  568 

4.  Ex  dole  male  odd  oritur  actio.  J^eeterv. 
Continental  Brew.  Go.  (Pa.)  247 

5.  In  pari  delicto  melior  est  conditio  possi- 
dentis. Faweett  y.  Supreme  Sitting  €f  Order 
of  I.  B.  (Conn.)  816 

6.  Potior  est  conditio  defendentis.  tester 
T.  Continental  Brew.  Co,  (Pa.)  247 

7.  8a1u8  populi  est  suprema  lex.  Booth  ▼. 
Borne,  F.  i  O.  T.  B.  Co,  (N.  Y.)  105 

8.  Slcuteretuoutalienumnonlsedas.  Drake 
T.  Lady  Eneley  Coal,  I  d  B,  Co,  (Ala.)       64 

MINERALS.    See  Boundaribs. 
MINES.    See  Contracts,  19. 

Notes  and  Briefb. 
See  also  Waters. 

Mining;  right  of  foreign  company  to  engage 
in.  8  '^ 

MOB.    See  Death,  2,  8;  Mttnicifal  Cor- 
porations. Notes  and  Briefs. 

MORTGAGE.    See  also  Attorneys'  Fees; 
Contracts,  28;  Name. 

1.  A  deed  of  trust  in  favor  of  certain  credi- 
tors does  not  become  operative  without  thdr 
consent  and  befoie  they  have  knowledge  of 
it,  so  as  to  take  priority  over  an  attachment 
which  is  levied  after  the  acceptance  of  the 
trust  by  the  trustee  and  his  takiof  possession 
of  the  properly.  AUiance  Milling  Co.  y.  Eaton 
(Tex.)  860 

2.  A  mortgage  securing  several  notes  ma- 
turing at  different  periods  \%protanto  a  secur- 
ity for  each  in  the  order  of  its  maturity.  Horn 
V.  Bennett  (Ind.)  800 

8.  The  fact  that  all  the  notes  secured  by  a 
mortgnge  are  made  due  by  default  does  not 
change  the  rule  of  their  priority  according  to 
their  respective  dates  of  maturiiy  as  stated  in 
the  notes  themselves.  2d. 

Notes  and  Briefs. 

See  also  Assignment  for  Creditors. 

Mortgages;  right  of  foreign  corporation  to 
own.  822 

Priority  of  notes  falling  due  at  different 
times  secured  by  same  mortgaget—pro  rata 
rule;  as  to  notes  made  to  different  parties;  pri- 
ority as  regulated  by  maturity;  priority  as 
regulated  by  contract  of  assignment  800 

MUNICIPAL  CORPORATIONS. 

Power  as  to  alley,  see  Alley,  8,  4. 
Power  oyer  cemeteries,  see  Cemeteries. 
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Liability  of,  for  mob,  see  Death.  8,  S. 

See  also  Cottrts,  8-5;  Firbworxs;  High* 
WAYS;  Intoxicating  Liquors,  2-5;  Li- 
cense; Markets;  Officers,  4;  Waters^ 

1.  The  incorporation  of  a  city  so  laid  out  as 
to  include  a  dairy  farm  not  laid  out  into  lots 
or  blocks,  and  occupied  only  by  the  owner 
and  his  family,  does  not  violate  a  constitution 
authorizing  ihe  incorporation  of  cities  and 
towns,  on  the  ground  that  it  can  extend  only 
to  cities  and  towns  existing,  and  cannot  include 
any  territory  not  actually  covered  by  the  city 
or  town,  but  the  boundaries  of  such  corpora- 
tions may  include  some  lerrilorv  for  prospect- 
ive expansion.  Fergueon  v.  Snohomish  (Wash.) 

795 

2.  The  taxation  of  a  dairy  farm  included 
within  city  limits,  for  general  municipal  pur- 
poses, is  not  an  unconstitutional  taking  of 
private  property  without  Just  compensation, — 
at  least  where  the  constitution  requires  that 
taxes  shall  be  uniform  in  respect  to  persons 
and  property  within  the  Jurisdiction  of  the 
body  levying  the  same.  2d» 

8.  A  constitutional  provision  that  "no  in* 
debtedness  shall  be  incurred  .  .  .  except  in 
pursuance  of  an  appropriation"  does  not  pre- 
vent the  legislature  from  incurring,  or  imme- 
diately directing  the  incurring  of,  indebtedness 
for  the  usual  and  current  administration  of 
state  affairs,— such  as  making  a  contract  for 
public  printing,— without  first  making  an  ap- 
propriation for  the  specific  purpose.  Carter 
Y.  Thoreon  (S.  D.)  784 

4.  Certificates  of  indebtedness  of  a  citv,  pur- 
chased and  placed  uncanceled  in  a  snlnking 
fund  of  the  city,  even  if  the  city  continues  to 
pay  interest  on  them,  do  not  constitute  a  part 
of  the  indebtedness  of  the  city  within  the 
meaning  of  a  constitutional  restriction  of  the 
amount  of  its  Indebtedness.  Brooke  y.  Phila- 
delphia (Pa.)  781 

5.  A  continuation  of  indebtedness  not  ex- 
ceeding 7  per  cent  of  the  assessed  valuation  of 
a  city,  by  creating  new  indebtedness  as  fast  as 
the  old  debts  are  paid,  is  authorized  by  Pa. 
Const,  art  9,  §  8,  declaring  that  the  debt  of 
any  city  shall  neyer  exceed  7  per  cent  of  the 
assessed  value  of  the  property  therein.         Id, 

6.  A  loan  of  the  city's  credit  to  a  corporation 
is  not  made  by  a  contract  between  a  city  and 
a  railroad  company  by  which  one  half  of  the 
expense  of  abolishing  grade  crossings  in  the 
city  is  to  be  reimbur^  to  the  city  by  the  rail- 
road company.  Id. 

7.  The  power  of  a  dty  in  respect  to  trees  in 
streets  can  be  delegated  to  a  city  commiitee 
composed  of  members  of  the  board  of  alder- 
men.    Tate  V.  Qreeniboro  (N.  C.)  671 

8.  A  city  is  not  liable  to  a  lineman  on  its 
fire-signal  system,  for  negligence  in  respect  to 
the  condition  of  a  pole  which  breaks  and  in- 
jures him.    Bettingell  v.  CJieleea  (Mass.)     426 

9.  For  lack  of  due  diligence  to  furnish  a 
supply  of  water  according  to  contract  for 
steam  heating  in  a  greenhouse,  a  municifjal 
corporation  may  be  liable  for  the  damages. 

WatMn  V.  Needham  (Mass.)  287 
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Bee  atoo  iNTOziCATiNa  Liquors. 

Municipal  corporations;  proof  of  incorpora- 
tion; as  trustee.  844 
What  may  be  incloded  in.  795 
Restriction  of  indebtedness  of.          784,  781 
Municipal  corporations;  liability  for  prop- 
erty destroyed  by  mob:— (L)  general  doctrine; 
(n.)  liability;  (III.)_5round8  of  liability;  (IV.) 
extent  of  liability;  (Y.)  when  not  liable;  (YI.) 
cootributory  negligence;  (YIL)  necessity  of 
notice;  (VIIL)  state  statutes;  (IX.)  constitu- 
tioDality  of  statutes;  (X.)  construction  of  stat- 
utes; (XL)  power  to  enforce  Judgment;  (XIL) 
light  of  action  oyer.                                   602 
By-law  to  compel  acceptance  of  office.     492 
Liability  for  negligence.                   427,  480 
Liability  of,  for  breach  of  contract.         287 

NAME. 

A  mistake  in  the  initial  of  the  middle  name 
of  a, mortgagor  does  not  necessarily  defeat  the 
effect  of  the  record  as  notice,  wbere  there  is 
nothing  to  show  that  there  is  more  than  one 
person  of  the  name  in  question.  Fincher  ▼. 
Hanegan  (Ark.)  648 

NOTBS  AND  BrIEFB. 

Name;  form  of  Christian  name  required  by 
recording  Acts.  648 

STEGLIOENCE. 

Contracts  to  exempt  from,  see  Contbactb, 

9-11. 
8ee  also  Eyidekcb,  17;  Railroads.  9-11. 

1.  The  sale  by  false  representations  to  an  in- 
nocent purchaser,  of  property  known  to  the 
seller  to  be  imminently  dangerous  to  human 
beings  and  likely  to  cause  them  injury,  renders 
the  seller  liable  for  resulting  injury  not  only 
to  the  purchaser,  but  to  such  persons  as  may 
in  the  ordinary  course  of  events  be  called  upon 
to  take  charge  of  the  property  for  hiuL  8taU, 
Hartlaoe,  y.  Fox  (Md.)  679 

2.  If  plaintiff's  injury  would  haye  occurred 
from  defendant's  negligence  just  the  same  if 
plaintiff  had  been  In  no  wi<te  negligent,  he  is 
not  prevented  by  his  negligence  from  recovery. 
Oarrico  y.  Wat  Virginia  0,  d  P.  R  Co.  (W. 
Va.)  50 

KOTBB  AND  BKOEFai 

See  also  Hasteb  and  SERyANT. 

Negligence;  as  to  licensees.  682 

As  to  licensees  or  trespassers,  216 

Contracts  against  liability  for.  647 

In  sale  of  dangerous  article.  679 

NEWSPAPER.    See  Publication. 

NONRESIDEirrS«     See  Corforationb, 
Notes  and  Bribf& 

NOTICE. 

1.  The  knowledge  of  a  conductor  that  a 
baggageman  on  the  train  over  whom  he  has  no 
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commodation  is  do  notice  lo  the  carrier. 
WaUcer  y.  Hannibal  dat.J.R,  Oo.  (Mo.)  M 

2.  Knowledge  acquired  by  one  member  of  a 
firm  of  lawyers  while  transacting  businea  of 
the  Arm,  and  relating  thereto,  is  constructife 
notice  to  the  other  members  of  the  firm.  Fttf- 
tenbrock  y.  Parker  (Cal.)  197 

8.  The  constructive  notice  to  one  attomej 
of  knowledire  of  his  partner  of  matters  pertsb- 
ing  to  the  Arm  business  does  not  extend  to  a 
distinct  transaction  after  dissolution  of  the 
firm,  in  which  he  is  acting  for  •  different 
client.  U, 

NUISANCES.    See  also  Equity;  Ikjuvc- 
TIOH,  2. 

1.  The  use  of  explosives  in  blasting  oo 
one's  own  premises  does  not  constitate  a 
nuisance  which  will  create  a  liabiliiy  without 
regard  to  negligence,  where  the  blasting  is  the  I 
oni  V  proper  mc^e  of  accomplishing  a  necessarj  I 
work.  Booth  y.  Bams,  W.  dt  O.  T.  R  Co 
(N.  Y.)  105 

2.  The  congregation  of  solicitors,  hotel  roo- 
ners,  and  drivers  of  vehicles  on  the  stnetis  i 
front  of  a  railroad  station,  though  oonstitutiDg  I 
a  nuisance  to  the  public,  if  it  does  not  inter- 
fere with  the  railroad  company  in  the  dia- 
charge  of  its  duties  is  not  a  nuisance  to  tbe 
company  for  which  it  can  obtain  an  in- 
junction, although  it  may  remotely  affect  tbe 
company's  business  by  causing  annoyance  to 

its  passengers.  PitiiSurgh,  Ft.  W.  A  0.  R 
Oo.  v.  Cheeven  (111.)  156 

8.  The  abutment  and  elevated  structure  of 
an  elevated  railroad  built  under  legislative  so-      < 
thority  are  not  a  nuisance,  although  they  nay 
create  a  liability  for  consequential  damagesw 
Oarrett  y.  Lake  Roland  Klet.  R.  Co.  (Hd.)  396 

4.  Tanks  erected  in  a  street  by  perroisdoo 
of  the  municipality,  at  points  desiniated  by  it. 
to  assist  the  owner  in  performing  his  contract 
of  sprinkling  the  streets,  cannot  be  treated  as       I 
public  nuisances  per  ml    Sawige  y.  8aUm  (Or ) 

NOTBB  AND  BRIBFa. 

Nuisance;  abatement  of«  S84 

In  highways.  7b7 

OBSCENE  PUBUCATIOH. 

Payne's  "Arabian  Kniffhts,"  Ffdding'i 
"Tom  Jones,"  the  works  of  Rabelais,  Ovid'a 
"Art  of  Love,"  "The  Decameron"  of  Boc- 
caccio, "The  Heptameron"  of  Queen  Mar- 
garet of  Navarre,  Rousseau's  "Gonfessiona," 
"Tales  from  the  Arabic,"  and  " Aladdin,"- 
are  not  so  immoral  that  a  receiver  will  be  pie- 
vented  from  disposing  of  them  when  found 
among  the  assets  which  come  into  his  hands. 
Be  Worthington  Co.  (N.  T.  Sup.  Ci.)     110 

Notes  ahd  Brixtb. 

Obscene  literature;  unlaw  fulness  of  obscene 
and  indecent  publications:— at  common  law: 
indecent  pictures:  testing  decency;  questioos 
for  court  and  jury:  motive  and  object  of  pub- 
lication; mailing  obscene  letters;  constituiioo- 
ality  of  statutes;  propriety  of  legislation.    110 
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OFFICEBS. 

BemoTal  of,  see  Coubts,  S. 
See  also  Attobnbtb»  1;  Chimin al  Law,  8; 
Eyidsmcb,  7;  Masdamub,  8,  8. 

1.  The  eligibility  to  office  of  every  voter 
Is  oot  Impliai  io  ft  constitutional  proviaion 
that  no  person  excepting  a  voter  shall  be 
elected  or  appointed  to  any  office.  State, 
Tfumpwn,  v.  MeCallister  ( W.  Va.)  848 

2.  Requiring;  an  officer  to  be  a  freeholder 
does  not  violate  a  oonstitutional  provision 
against  any  "oath,  declaration,  or  test"  as  a 
qualification  for  office,  as  that  refers  merely  to 
religious  or  political  tests.  idL 

8.  Legislative  power  to  add  quaHflcatlons 
for  office  is  not  excluded  by  a  constitutional 
provision  giving  the  legislature  power  to  pre- 
scribe ''terms  of  office,  powers^duties, and  com- 
pensation" of  officers,  as  well  as  the  manner 
of  their  election,  appointment,  and  removal. 

Id, 

4.  The  power  of  the  governor  over  the  flre 
and  pt  •lice  board  of  the  aty  of  Denver,  Colo- 
rado, in  respect  to  orders  of  appointment  and 
removal,  depends  entirely  upon  the  terms  of 
the  charter  as  amended  by  the  legislature  in 
1898.    People,  EngUy,  v.  Martin  (Colo.)     801 

5.  An  order  by  the  governor  for  the  removal 
of  a  member  of  the  flre  and  police  board,  un- 
der a  charter  provision  authorizing  him  to 
make  the  removal  "for  cause  to  be  stated  in 
writing,  and  not  for  political  reasons,"  is  exclu- 
sive and  conclusive  proof  of  the  cause  for 
makinff  the  order,  and  cannot  be  attacked  by 
extrindc  proof.  Id, 

6.  A  dejur$  officer  may  at  common  law 
recover  the  fees  or  salary  paid  to  a  efo  facta 
officer;  and  this  rule  is  in  force  in  Hlfnois, 
although  under  the  constitution  the  fees  of  the 
office  belonff  to  the  county  from  which  the 
salary  is  pakl  for  the  discharge  of  the  duties  of 
the  office.    Kreitg  v.  Behrentmei/er  (111.)      59 

7.  The  fact  that  a  commission  has  not 
b^en  issued  to  a  dif  ^vfv  officer  will  not  defeat 
his  right  to  recover  from  a  de  facta  officer  the 
fees  or  salary  received  by  the  latter,  where  the 
term  of  office  has  expired  before  the  termina- 
tion of  the  litigation  as  to  the  title  to  the  office. 

Id, 

NoTBS  Ain>  Briefb. 

Offloers;  compelling  citizens  to  accept  of- 
fice:— penalties  imposed  by  corporations;  man- 
damus; American  decisions.  493 
Qualifications  of.  848 
De  facto;  rights  in  salaiy.  00 
Right  to  charge  fees.                              409 

OPTION,    See  Contracts,  1-8L 

PERPETUITIES.    See  also  CHARmBS,  1. 

An  agreement  between  brothers  and 
sisters  to  whom  lands  descend  in  common,  to 
hold  the  same  as  Joint  tenants,  and  that  upon 
the  death  of  either  the  land  shall  pass  by  de- 
vise or  descent  to  the  survivor;  with  a  subse- 
quent agreement  at  a  family  meetine,  reaffirm- 
ing the  prior  agreement  and  providing  that 
84L.RA. 


upon  the  death  of  the  last  survivor  the  land 
shall  by  devise  or  descent  pass  to  the  child  of 
the  only  married  one  of  such  brothers  and 
sisters,  who  is  then  in  being.— is  not  void  as 
creating  a  perpetuity  under  1  N.  Y.  Rev.  Stat. 
728,  g^  14,  16,  declaring  void  every  future  es- 
tate which  shall  suspend  the  absolute  power 
of  alienation  for  a  longer  period  than  during 
the  continuance  of  not  more  than  two  lives  in 
being:,  and  declaring  that  such  power  is  sus- 
pended when  there  are  no  persons  in  being  by 
whom  an  absolute  fee  in  possession  can  be 
conveyed,  since  all  the  brothers  and  sistprs 
uniting  with  such  child  can  at  any  time  con- 
vey a  perfect,  indefeasible  title  to  the  land. 
Muffhy  V.  Whitney  (N.  T.)  128 

Notes  aud  Briefs. 

Pe^Mtuities;  what  constitute.  188 

PHYSICIANa 

The  treatment  by  a  so-called  Christian 
scientist,  of  any  physical  or  mental  ailment 
for  compensation,  whether  exacted  as  a  fee  or 
expected  as  a  gratuity,  cannot  be  classed  as  an 
act  of  worship  or  as  the  performance  of  a  duty, 
so  as  to  take  the  case  out  of  a  statute  making 
it  unlawful  to  practice  medicine  without  a 
certificate  or  diploma  required  by  statute. 
ataUY.BuMeUCS^th,)  08 

PLEADING.    See  also  LnciTATioir  of  Ao~ 

TIOHS,  2. 

1.  A  complaint  which  states  the  ultimate 
facts,  without  a  statement  of  the  acts  made  use 
of  to  accomplish  the  illegal  purpose,  is  suffi- 
cient to  state  a  cause  of  action  either  for  entic- 
ing away  plaintilTs  wife  or  for  her  seduction. 
t)reneh  v.  Ikane  (Colo. )  887 

2.  A  declaration  for  negligence  need  not 
specify  the  acts  or  omissions  which  constitute 
the  negligence,  as  these  are  matters  of  proof. 
I\>Ung  V.  OhM  Biter  R.  Co,  (W.  Va.)  210 

8.  A  declaration  in  an  action  for  causing  the 
death  of  a  person  by  contact  with  a  diseased 
animal  fraudulently  sold  by  the  defendant 
should  allege  that  the  death  was  the  natural 
and  probable  consequence  of  contact  with  the 
animal.    State,  BarUooe,  v.  Fox  (Md.)       079 

4.  The  nature  of  the  aid  furnished  by  the 
one  for  whose  wron^^ful  killing  a  recovery  is 
sought,  to  the  plaintiff  in  the  action,  need  not 
be  set  out  in  the  complaint.  Sam  Antonio  db 
A,  P.  R,  Oo,  V.  Long  (Tex.)  087 

6.  Failure  to  allege  capacity  to  sue  does  not 
render  a  complaint  demurrable  as  not  stating 
a  cause  of  action.  Cone  Export  db  C.  Co.  v. 
PooU  (8.  C.)  289 

0.  Failure  of  the  complaint  of  a  foreign  cor- 
poration to  show  charter  power  to  contract  and 
sue  is  not  ground  for  demurrer  under  a  statute 
allowing  a  demurrer  only  when  it  ap^rs  from 
the  face  of  the  complaint  that  plaintiff  has  not 
legal  capacity  to  sue.  Id, 

7.  The  existence  of  a  corporation  is  admitted 
by  filing  an  information  against  it  by  its  cor- 
porate name  to  procure  a  forfeiture  of  its  char- 
ter. North  d  6.  BoUing  Stock  Co,  v.  PieopU, 
SehaeferiJXi,)  402 

8.  A  complaint  for  the  recovery  of  money. 


taiD  goods  to  defendant  at  prices  named,  wbicb 
iTvere  reasonably  worth  the  amount  charfired 
therefor,  and  that  defendant  promised  to  pay 
that  amount  a  certain  number  of  days  after  the 
sale  and  delivery,  but  that  such  time  had 
elapsed  and  no  payment  has  been  made  and 
the  amount  Is  still  due, — states  a  cause  of  ac- 
tion.    Oone  Export  d  0.  Co.  v.  Poole  (S.  0.) 


POOR.    See  Apfrekticrb. 

Notes  and  Bbibpb. 
Poor;  liability  of  officers  of.  552 

POSTOFFICE.    See  Railroads,  d. 

KoTBS  AND  Briefs. 
See  also  Obscene  Litebatubb. 

Postoffioe;  regulation  of  running  of  mail 
trains.  502 

PRINCIPAL  AND  AGENT. 

1.  One  dealing  with  a  special  agent  does  so 
at  his  peril.  He  must  be  careful  to  see  that 
the  agent's  authority  coders  the  act  he  does. 
Dyer  ▼.  Duffy  (W.  Va.)  889 

2.  A  power  of  attorney  merely  to  sell  land 
implies  that  the  agent  shall  sell,  for  cash;  and 
he  cannot  sell  on  credit  in  the  absence  of  au- 
thority contained  in  such  power  of  attorney. 

Id, 
8.  The  simple  transfer  to  a  third  person  of  a 
writing  by  which  one  is  empowered  to  sell 
land,  implying  a  cash  sale,  without  any  pay- 
ment of  purchase  money,  is  not  a  sale.        Id, 

4.  A  proposal  of  sale  made  under  a  power 
of  attorney  limited  to  a  reasonable  time  must 
be  accepted  within  a  reasonable  time  from  the 
date  of  the  power.  Id, 

5.  An  agent  appointed  by  parol  to  sell  land 
cannot  receive  purchase  money  unless  so  au- 
thorized by  hifl  power.  Id. 

PRIZE  FIGHTING. 

A  glove  contest  with  6  oz.  gloves,  under  the 
Marquis  of  Queensbury  Rules,  which  allow  no 
wrestling,  roughing,  or  hugging  the  ropes,  and 
00  spikes  in  boots  or  shoes,  anu  require  a  con- 
testant who  falls  through  weaknessor  otherwise 
to  rise  unassisted  in  ten  seconds,  and  to  be  con- 
sidered down  when  hanging  on  the  ropes  in  a 
helpless  state,  is  not  "what  is  commonly  called 
a  prize  flght,"  within  the  prohibition  of  the 
Louisiana  statute,  but  is  within  the  proviso 
thereto  excepting  glove  contests  in  rooms  of 
regularlv  chartered  athletic  cluba.  State  v. 
Olympic  Clvb  (La.)  452 


NOTBB  AND  BBiBra 


462 


Prizefights;  what  are. 

PROXIMATE  CAUSE. 

1.  Whoever  does  a  wrongful  ad  is  answer- 
able for  all  the  consequences  that  mav  ensue 
in  the  ordinary  and  natural  course  or  events, 
though  such  consequences  be  immediately  and 
directly  brought  about  by  intervening  causes, 
if  such  intervening  causes  were  set  in  motion 

94L.R.A. 


Oo,  V.  UammiU  (^.  J.  Hup.)  531 

2.  The  neglieenoe  of  an  engineer  having  sa- 
pervision  over  his  fireman  as  well  as  locomo- 
tive, in  leaving  his  engine  under  steam,  where 
it  was  holding  a  train  on  a  steep  grade,  may 
be  deemed  the  efficient  cause  of  an  injury  re- 
sulting from  the  inadvertent  or  unintentiooal 
act  of  the  fireman  in  setting  the  engiue  in  mo- 
tion.   Mexican  Nat.  R  Oo.  ▼.  Mtusette  (Tex.) 

PUBLICATION. 

A  weekly  Journal  devoted  primarily  to  the 
interests  of  the  legal  profession,  but  coatainiog 
matters  of  interest  to  the  general  public,  such 
as  personal  items,  notices  of  passing  evenu,  a 
record  of  property  transfers  and  mortgages, 
and  general  trade  advertisements,  and  having 
bankers,  brokers,  real  estate  agents,  merchaots, 
and  business  men,  as  well  as  judges  and  law- 
yers, among  its  subscribers,  is  a  newspaper 
within  the  Michigan  statutes  providing  for  pub> 
lication  of  legal  notices  m  a  newapaper. 
Lynch  v.  Durfee  (Mich.)  798 

PUBLIC  IMPROVEHENTa 

1.  The  basis  of  a  special  assessment  or  a 
special  taxation  is  the  enhancement  in  value  of 
the  property  to  the  extent  of  the  burden  im- 
posed.    Chicago  v.  Blair  (Dl.)  41S 

2.  The  sprinkling  of  streets  is  not  a  local  im- 
provement for  which  a  special  assessment  caa 
be  laid  on  abutting  property.  Id, 

Notes  AxmBBmra. 

Public  improvements;  right  to  impose  on 
abutting  owners  the  duty  or  expense  of  spriok- 
ling,  sweeping,  and  cleaning  streets  or  side- 
walKs:— street  sprinkling;  street  sweeping; 
compelling  removal  of  ice  and  snow  from  side- 
walks. 412 

PUBLIC    LANDS.    Bee    Hiohwatb,   1; 
Watbbs,  1. 

Notes  ahd  Bbiefs. 

Public  lands;  vested  right  in  grant         606 


PUBLIC    PRINTING. 

COBPOBATIONB,  8. 


See  McnnciPAL 


QUO  WARRANTO. 

1.  An  association,  although  unincorporated, 
may  be  ousted  by  quo  warranto  from  actio; 
"as  a  corporation,^'  under  Ohio  Rev.  Stat 
§  6760.    State,  Biehardi,  v.  AekerTuan  (Ohio) 

298 

2.  The  constitutional  guaranty  that  trial  by 
jury  shall  remain  inviolate  forever  extends  to 
issues  of  fact  on  an  information  in  the  nature 
of  a  writ  of  quo  warranto,  since  such  issues 
were  triable  by  Jury  at  common  law.  Buck- 
man  v.  State,  Spencer  (Fla.)  809 

8.  A  plea  of  non  ueurpavU  is  not  proper  on 
an  information  in  the  nature  of  quo  warraoto, 
although  it  is  filed  by  a  private  individual  on 
his  own  relation,  upon  the  refusal  of  tbeft^ 
toroey  general  to  commence  the  suit  li. 


KaILBOAB  Ck>JCM18ai01IBIilft— KiBOKIVBBSb 
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Notes  asd  BaiEFai 

Quo  warranto;  to  oust  foreitp  aasocfatlon 

from  exercise  of  corporate  functioD.  298 

Right  to  Jury  in  proceedings  by.  806 

RAILROAD  COMMISSIONERS. 

Delegation  of  power  to,  see  Constitutional 

Law»  8. 
Bee  also  Constitutional  Law,  16. 

RAILROADa 

As  carriers,  see  CARRnsBs. 
Beceiveis  of,  see  Receitbrs,  1. 

Bee  also  Commercb,  4;  Mandamus,  1;  Master 
AND  Servant,  2-6;  Proximate  Cause, 
2;  MuMCiPAL  Corporations,  8. 

1.  It  is  not  an  unreasonable  regulation  for 
the  legislature  to  require  all  regular  passenger 
trains  to  stop  at  county -seats.  State  y.  Olad- 
$on  (Minn.)  602 

2.  The  fact  tbiit  a  passenger  train  carries 
United  States  mail  does  not  relieve  it  from  the 
operation  of  a  state  statute  requiring  all  pas- 
84.nger  trains  to  stop  at  county-seata  Id. 

8.  A  railroad  company  is  liable  for  injury  to 
a  person  lawfully  near  its  track  wbo  is  struck 
t>y  some  of  tbe  tools  wbich  are  tbrown  from 
auotber  person  wbo  is  bit  by  a  train,  altbougb 
b<*  was  negligent,  if  tbe  railroad  company  was 
ai8o  negligent  in  failing  to  give  signals  and 
tbis  negligence  co-operated  witb  tbat  of  tbe 
person  struck  by  tbe  train.  Pennsylvania  R. 
Co,  v.  HammiU  (N.  J.  Sup.)  681 

4.  A  railroad  company  wbicb  bas  recognized 
tbe  right  of  the  public  to  use  a  footway  along- 
side a  railroad  bridge,  to  and  from  a  passenger 
station,  and  separated  by  a  fence  from  tbe 
tracks,  owes  to  a  person  who  is  using  it  tbe  duty 
of  ordinary  care  to  protect  bim  from  danger,  li, 

6.  Tbe  requirement  of  a  lookout  on  every 
locomotive,  and  the  giving  of  an  alarm  and 
stopping  of  the  train  when  any  obstruction 
appears  on  tbe  track,  by  MilL&y.(Tenn.)Code, 
§  1298,  does  not  apply  to  a  case  where  a  per- 
son gets  upon  tbe  railroad  track  so  short  a  time 
before  he  is  struck  that  it  would  be  impossible 
to  sound  the  alarm  whistle  and  down  brakes, 
or  use  any  other  means  to  stop  the  train. 
Byrne  ▼.  Kamae  OUy,  Fi.  8,  AM,  R.  Co.  (C. 
C.  App.  6tb  G.)  608 

A.  A  railroad  company  is  not  responsible  for 
Injury  to  a  trespasser,  if  no  duty  is  omitted 
aiier  becoming  aware  of  his  danger.  Eainee 
▼.  Chesapeake  dt  0.  H.  Oo.  (W.Va.)  226 

7.  If  those  running  a  railroad  train  discover 
ft  trespasser  in  imminent  danger  on  the  track, 
tliey  must  use  all  reasonable  exertions  to  avoid 
intficting  injury;  otherwise,  the  company  will 
be  responsible.  Id. 

8.  If  a  person,  apparently  capable  and  hi 
tbe  possession  of  bis  lacultiea,  ia  seen  walking 
on  a  railroad  track,  the  servants  of  the  com- 
pany ranning  the  train,  having  given  such  sig- 
nals as  are  reqoired,  have  a  right  to  act  on  the 
presumption  tnat  sacb  person  will  step  aside  in 
ume  to  remove  himself  from  danger.  Id, 

0.  A  railroad  company  it  not  responsible— 
S4  UR  A. 


at  least  to  a  mere  bvstander^for  the  negligent 
act  of  a  postal  clerK  in  a  mail  car  in  catching 
a  mail  pouch  from  a  mail  crane  when  tbe  train 
is  runnins:  at  full  speed.  Poling  v.  Ohio  Birer 
B.  Co,  (W.  Va.)  215 

10.  A  person  standing  on  land  of  a  railroad 
company,  not  in  a  highway,  near  a  mail  crane, 
for  the  purpose  of  witnessing  tbe  catch  of  a 
mail  pouch,  or  some  other  like  purpose,  is  a 
mere  voluntary  licensee,  to  whom  tbe  railroad 
company  does  not  owe  the  duty  of  keeping  the 
mail  crane  in  suitable  and  safe  condition.    Id. 

11.  Tbe  defense  of  contributory  negligence 
is  not  defeated,  although  tbe  burden  of  proof 
is  tbrown  on  the  defendant  by  Iowa  Code, 
§  1288,  providing  tbat  an  injured  party  in 
order  to  recover  damages  from  a  railroad  com- 
pany for  neglect  or  refusal  to  comply  with  tbe 
statute  requiring  safe  crossings  and  cattle- 
guards  need  only  prove  such  neglect  and  re- 
fusal. Ford  V.  Chicago,  R  1.  <&  P.  M,  Go. 
(Iowa)  657 

12.  A  horse  railway  is  not  a  railroad  within 
tbe  meaning  of  Tenn.  Code,  §  1804.  wbicb  re- 
quires the  stopping  of  every  ene:ine  or  train 
before  crossing  an  intersecting  railroad.  Byrne 
V.  ICansas  City,  FL3.  dtM.  R.Co.  (C.  C.  App. 
6th  C.)  693 

Notes  and  Briefs. 
See  also  Carreers. 
Right  of  foreign  railroad  companies  in  state. 

811 
Right  of  foreign  corporation  to  own  land  in 
state.  822 

Compelling  operation  of;  compellins^  in- 
creased facilities;  compelling  completion  of 
road.  564 

Liability  for  negligence  of  postal  clerk.    216 
Negligence  as  to  licensees.  682 

Necessity  of  lookout;  negligence  as  to  tres- 
passer. 6M 

RATIFICATION.    See  Banxb,  4 

REAL  PROPERTT.   See  also  Oorfoba- 
TI0K8,  Notes  and  Briefs. 

The  word  "issue"  is  a  word  of  purchase, 
and  not  of  limitation,  in  a  deed  creating  a  life 
estate,  witb  remainder  to  tbe  issue  of  the  body 
of  tbe  life  tenant  McBhinny  t.  Mcllhinvy 
and.)  489 

RECEIVERS. 

1.  A  receiver  appointed  In  another  state,  of  a 
railroad  in  that  state,  should  be,  not  only  on 
grounds  of  comity,  but  as  a  wise  policy,  ap- 
pointed bv  a  court  to  take  charge  of  a  small 
portion  or  the  road  wbich  extends  into  its  juris- 
diction. Port  Royal  d  A.  R.  Oo.  y.  King 
(Ga.)  730 

2,  A  court  will  not  turn  over  to  a  receiver 
and  assignee  of  a  foreign  corporation,  who  is 
appoints  in  another  stale,  a  fund  which  is  in 
the  hands  of  a  local  receiver,  unless  satisfied 
that  no  injustice  will  thus  be  done  to  citizens 
in  that  state.  Faweett  v.  Supreme  Sitting  of 
Order  of  1.  K  (Conn.)  815 

8.  Funds  in  the  hands  of  a  Connecticat  re- 


or  tbe  UrUer  of  IroD  Hall  in  Chat  slate,  and 
mad^  up  of  Ibe  reserved  funds  which  were  in 
the  baodsof  tbe  trust  eta  of  flucb  local  branches, 
wbicb  bad  been  created  by  retain fng<  uoder 
tbe  law  a  of  tbe  order,  20  pet  cent  of  aB^eHS- 
ments  coHerted^ — are  subject  ta  an  eaui table 
lien,  on  the  Insolvency  of  tbe  corporation,  for 
repajmeal  of  cerlificale-holder?)  \a  tbat  state, 
if  they  elect  io  treat  the  coolract  as  reacicded, 
and  will  be  rctaiQfd  for  dii^trihtiiioo  among 
theto,  instead  of  paying  them  over  to  a  re- 
ceiver aod  a^igDee  appointed  in  Indiana, 
iTFbere  tbecorporatioo  was  created  and  iat>eing 
wotiod  up;  especially  where  be  claims  ibe 
money  for  dtslnbulioD  amang  the  creditors  of 
the  corporation  penerally,  without  any  dis- 
tinction i n  f a vor  o f  cer I ifi ca te-b ohi e r a,  Fav&tt 
▼.  i^pfreme tatting  &f  Order  0/ 1.  H,  (Conn.) 815 

NOT£S  AND  BKIRFa, 

Becef  vera ;  f orei^ ;  recogn  it  Io  not*  81 6 

RECORDS,     See  Na\ie. 

Notes  anu  BrtiEra 
Becords;  form  of  Christian  name  requfred  In, 

REGENTS,    See  3cjiool8. 

RELIGIOUS  SOCIETIES* 

1,  Tfae  constitution  of  achurcb,  recog'nized 
and  acquiesced  in  as  I  he  organic  law  of  the 
cbnrch  lor  more  than  fifty  yean;,  must  be  held 
to   have   been    regularly    adopted.     Btur    v. 

2.  A  new  const itut ion  of  a  eburch,  making 
some  changea  on  the  subject  of  infant  bap 
ti*m,  the  washing  of  feet,  aod  secret  soeleties, 
and  adding  a  provision  as  to  lay  delegation  and 
the  deelarallon  of  a  belief  In  "depravity,*' 
•'jusiificalion/'  "regeneration,"  "adopitoii," 
**siinciiiJcatlon,*'  and  *'eTidless  punish  men  t." 
msde  by  tbe  general  conference  of  the  church, 
wbicb  had  no  autborii?  to  change  tbe  cou- 
stitution,  is  illegal,  afihougb  these  matters 
had  been  preriousty  i Deluded  in  tbe  di^ipltne 
of  tbe  cliurch,  which  the  general  confereoce 
had  power  to  chanpCi  excepling  where  it 
would  change  tbe  c^mfes^inn  of  faitk,  Id. 

8.  Tbe  decf^ion  of  a  general  conference 
wbteh  is  the  highest  tribunal  of  a  church,  that 
a  new  constitutloo  and  confei'sioii  of  fatlb 
have  become  tbe  fundamental  bilief  and  con- 
si  ilut  ion  of  tbe  society;  Ifl  not  hindiog  upon 
the  courts  where  it  is  clearly  shown  that  the 
fundamental  law  of  Ihe  church,  requiring  a 
reqviest  by  two  thirds  of  tbe  whole  society  be- 
fore a  ebsnge  in  the  constitution  c^n  be  made, 
baanfti  hctrn  complied  with,  but  that  one  gen- 
eral confHreace  had  appointed  acommisston  to 
prepare  a  new  constitution  and  atibmit  it  to  a 
Tote  of  the  church,  and  a  succeeiiiDg  genera] 
conference  dedsred  the  ooofrtUutioti  adopied^ 
although  tbe  adirmative  vole  of  the  cburch« 
while  more  rban  two  thirds  of  tbe  membera 
voting,  was  much  less  iban  two  thiida  of  tbe 
whoe  society.  Id. 

4^  l^temberB  of  a  church  wbo  adliere  to  the, 
tB4  L^  R  A. 


Ihougb  constituting  a  small  minority,  are  eniv 
lied  to  the  church  property,  where  the  majoriiy 
by  revolutionary  action  have  adopted  a  r^e* 
constitution  and  refuse  longer  to  aubmit  to  lb« 
organic  law  of  the  association.  M^ 

NOT^  AND  BBlSTiL 

Helletous  societies;  constitution  of;  cfaan?^ 
of  doctrine.  61^ 

REMAINDERMEN,    Sae  LtFB  Ten^^^ti. 

REMOVAL  OF  CAUSES. 

Notes  and  BkiEFa, 

BtipnlaUozi  againatj  by  foreigti  coiponatiiin. 

2is2 

REPLEVIN. 

A  person  obtaining  gooda  by  fraudulent 
pretenses  is  guilty  of  a  tortious  takinj?,  aod  no 
demand  for  pnasessinn  is  necessary  to  enat>3e 
the  perfioii  defrauded  to  inaintnin  rieple%'in  tor 
them,  unless  tbey  have  passed  to  a  tbirfi  p^-r- 
flon  boffiiiig  tbem  bona  fide  for  a  valtmbte  c<»q- 
s [deration  without  notice.  M&rroa  ^Shc^  .»/' 
Q>,  w^  I^ew  Ej^land  8^oe  Go.  {C^  G.  App.  t  :> 
Q.>  417 

RESUME.    For  resum^  of  <K)nt€nta  of  bonk, 
»m  p  S€5 

RETALIATORY  STATUTES,    See  Is 
SALE.    See  al^n  FRAim  A2n>  FB.Aimi7i.ssT 

CON'TETANCEB,  U 

1*  There  is  no  warranty  that  a  horse  will  not 
take  fright  at  a  trolley  car,  by  represenliD^  it 
to  1)6  sound  and  kind  in  single  and  double 
harnesi.     M^ycr  v,  A>at£/«r(N.  J.  Err.  &  Apn  ) 

575 

2.  A  pure  baser  of  goods  is  afecird  by  tb« 
fraiidulei^t  act^  aod  intents  of  Ibe  S4:ller  in  pro- 
cunn^  tbem  from  a  third  perRon.  If  he  hti 
knowlmi^  iberecjf.  or  of  tbe  existence  of  such 
facta  and  circumsiances  as  are  naturaUy  atsd 
juBtly  calculated  to  awaken  auspicitin  lo  the 
mmd  of  an  honest  man  of  ordinary  care  and 
prudence  and  lead  htm  to  inqnli^'.  Mfrr&m 
Moi  Mfg,  Co,  w*  ^^D  England  bftoe  Ga,  (Q  C. 
App,  7th  C.)  417 

SCALPINC^,    Bee  CABBiKsa^  Nerve  akd 
SCHOOLS.      See     also    Contractb,    20; 

COCHTB,  6. 

No  by-law  or  contract  of  the  board  of  ree^'nii 
of  normal  schools  can  bargain  away,  limit,  or 
rcairict  Uie  statutory  power  of  the  t)OBrd  to 
remove  a  teacher  at  pleasure.  QiUan  w. 
Board  of  BegenU  (Wis.)  330 

NoTise  AND  Brtekh 


Schools;  rainoya]  of  leacber. 


SM 


SHELLEY'S   CASE,    See    BcAi*  Pbop^ 
Kaxr, 
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SHERIFF.    See  Actioh  ob  Suit,  1. 

SPECIFIC  PERFORMANCE.    See  al- 

80  Contracts,  8. 

1.  Specific  performaDoe  canDot  be  ordered 
of  a  contract  for  tbe  sale  of  land,  made  by  a 
man  whose  wife  did  not  Join  in  it  and  who  re- 
fuses to  execute  the  conyeyance;  nor  can  the 
husband  alone  be  compelled  to  execute  it,  witb 
«  deduction  from  tbe  purchase  price  of  the 
value  of  her  dower  interest,  as  this  changes  the 
contract.    Barbour  v.  Hiekey  (D.  C.)  763 

2.  An  unexplained  delay  of  two  years  before 
filing  a  bill  for  specific  performance  of  a  con- 
tract to  convey  improved  city  property,  upon 
^hich  the  price  has  not  been  paid,  will  defeat 
tbe  relief  sought.  Id, 

8.  Specific  performance  beini?  addressed  to 
tbe  sound  discretion  of  the  court,  the  party 
asking  it  must  have  been  ready,  willing,  and 
prompt  in  the  performance  of  those  things  in- 
cumbent on  him;  and  where  he  has  not  been 
BO,  and  it  would  impose  hardship  and  be 
inequitable  upon  the  other  party,  specific  per- 
formance will  be  refused.  Dyer  v.  Duffy  ( VV. 
Va.)  889 

4.  A  contract  between  abutters  on  a  street 
about  to  be  closed,  that  certain  parts  of  the 
bed  of  the  street  shall  be  awarded  to  each, 
without  specifying  any  instrument  of  title,  and 
that  then  one  shall  sell  and  the  other  buy  *'at 
the  market  price"  a  strip  fronting  7  feet  on  a 
designated  street  to  a  KXfoot  alley  not  located, 
—is  too  indefinite  to  be  specifically  enforced. 
JSehwanebeek  y.  Smith  (Md.)  168 

Notes  and  Bbibfs. 

Specific  performance;  of  contract  for  con- 
veyance where  wife  reifuses  to  unite  in  the 
conveyance:— (1)  specific  performance  against 
wife;  (a)  on  contract  of  husband;  ib)  on  con- 
tract of  wife;  (2)  contracts  enforceable  against 
both;  (8)  specific  performance  against  husband; 
(4)  abatement  for  deficiency  in  title;  (5)  requir- 
ing husband  to  obtain  wife's  signature;  (6) 
mutuality;  (7)  enforcing  contracts  against 
vendee.  7C3 

SPRINKLING  STREETS.    See  Publio 
Imfboybment8»  2. 

STATUTE    OF    FRAUDS.     See   Con- 

TBACTB,  4r-7. 

STATUTES. 

1.  The  title  of  an  act,  "Providing  for  the 
Organization  and  Regulation  of  Banks,  and 
Prescribing  Penalties  for  Violations,"  does  not 
contain  more  than  one  subject.  EUikeT  v.  Hood 
(Kan.)  854 

2.  A  provision  requiring  officers  to  tax  and 
collect  fees  for  the  creatfon  of  a  fund  out  of 
which  their  salaries  shall  be  paid  is  within  the 
scope  of  the  title  of  an  act  entitled  *'  An  Act 
Fixing  the  Compensation  and  Prescribing  the 
Duties  of  Officers."  Benderaon  v.  State,  Stout 
and,)  469 

8.  The  compensation  of  officers,  whether  of 
state,  county,  or  township,  is  a  matter  which 
may  be  embraced  in  a  single  statute.  Id.  \ 


A  A  constitutional  provision  against  special 
laws  regulating  practice  in  tbe  courts  does  not 
apply  to  a  statute  making  insurance  companies 
liable  to  damages  and  attorneys'  fees  in  case  of 
default  in  payment  of  policies.  Union  C,  L. 
Ins.  Oo,  v.  Ohnoning  (Tex.)  504 

5.  The  invalidity  of  a  statute  as  to  fees  of 
officers,  on  the  ground  that  it  is  local  and  special 
as  far  as  it  applies  to  other  officers,  does  not 
make  it  invalid  as  to  sheriffs  if  the  provisions 
as  to  the  latter  are  complete  within  themselves 
and  capable  of  being  executed  independently 
of  provisions  relating  to  other  officers.  Hen- 
derson V.  State,  Stout  (Ind.)  469 

6.  A  statute  applying  alike  to  all  officers 
elected  after  it  takes  effect  is  not  local  or 
special  because  officers  previously  elected  are 
exempt  from  its  provisions.  Id, 

7.  A  statute  changing  a  rule  of  evidence 
is  applicable  to  a  pending  action.  Ohieago,  B. 
dbQ.Ii.Ch.  v.  Jones  (HI.)  141 

8.  A  statute  must  be  read  In  tbe  light  of 
all  general  laws  upon  the  same  subject  in  force 
at  toe  time  of  its  passage.  United  States  v. 
Trans  Missouri  Freight  Asso,  (0.  C.  App.  8th 
C.)  73 

9.  Common-law  terms  used  in  an  Act  of 
Congress  creating  an  offense  without  defining 
the  terms  may  bo  interpreted  by  the  common 
law.  Id. 

10.  An  alleged  violation  of  the  Anti-Trust 
Act  of  Congress  must  be  clearly  within  its  pro- 
visions, as  the  statute  is  a  criminal  one.       Id. 

11.  Words  which  have  acquired  a  well- 
nnderstood  meaning  by  Judicial  interpretation 
must  be  presumed  to  be  used  in  that  sense  in 
a  subsequent  statute,  unless  the  contrary  clearly 
appears.  Id. 

12.  Re-enactment  of  a  statute  which  has 
been  construed  by  the  courts  must  be  pre- 
sumed to  be  with  the  Intent  to  adopt  that  con« 
struction.     Cargilly.  Kountee Bros.  (Tex.)  188 

18.  No  part  of  a  statute  can  be  sustained 
when  it  is  apparent  from  inspection  that  un- 
constitutional  sections  of  the  statute  formed  an 
inducement  to  its  passage.  Lots  y.  Rees  Print- 
ing Oo.  (Neb.)  703 

14.  A  statute  providing  for  condemnation  of 
land  is  not  entirely  repealed,  so  as  to  be  in- 
capable of  amendment,  by  a  constitutional 
provision  which  renders  inoperative  the  clauses 
of  the  statute  relating  to  the  Jury.  Jackson- 
vilte,  T.  dK.W.B.  Co.  v.  Adams  (Fla.)     278 

15.  Provisions  In  a  statute  as  to  unlawful 
discrimination  in  rates  will  not,  even  if  uncon- 
stitutional, make  invalid  other  provisions  as 
to  reasonableness  of  rates.  Chicago,  B.  d  Q. 
R  Co.  V.  Jones  (UL)  141 

16.  The  invalidity  of  a  provision  allowing  a 
verdict  by  a  majority  of  the  Jury,  in  a  statute 
as  to  condemnation,  does  not  make  the  whole 
statute  void.  JaeksomiUe.  T.  cf  K.  W.  B.  Oo. 
v.  Adams  (Fla.)  278 

Notes  asd  Bbibvb. 

Statutes;  local  and  special;  saffidencv  of 
title.  469 
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STOCKHOLDERS.    See  CoBFO&ATioira^ 

NOTBB  AND  BrIBFS. 
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O;  in  JUNCTION,  i;   nAILIlOAi>S.  19. 

STREET    SPRINKLING.     Bee   Htoh- 
WAYS,  n ;  Public  Impkovembnts,  ^otbs 

AND  BrISFS. 

STREET    SWEEPING.       See    Public 
Imphovbments,  Notes  and  Biuefs. 

SUICIDE.      See   Evidence,    11,    18,    87, 
Notes  and  Briefs;  Iksubance,  7. 

TAXES.    See   also  MuNiciPAli   Corpoba- 
TioNS,  2;  Telegraphs. 

A  sale  of  land  for  direct  taxes  is  void,  al- 
though DO  tender  of  the  taxes  was  made,  where 
tbe  tax  commissioners  had  established  a  uni- 
form rule  that  they  would  receive  the  taxes 
from  no  one  but  the  owner  in  person,  although 
he  was  at  the  time  within  the  Confederate 
lines.     Gould  t.  Carr  (Fla.)  180 

TELEGRAPHS.    Bee  also  Euinent  Do- 
main, 5;  HioHWATB,  7,  8. 

An  ordinance  imposing  a  tax  of  $2  on  each 
telegraph,  telephone,  electric-light,  or  other 
pole  except  trolley  poles  used  exclusively  for 
wires  of  street  railways,  does  not  violate  tbe 
right  of  a  telegraph  conepany  which  has  ac- 
cepted the  provisions  of  the  Act  of  Congress  of 
July,  1866,  giving  it  the  privilesreof  operatin? 
a  line  over  post  roads.  Postal  Teleg,  Cable  Go, 
▼.  Baltimore  (Md.)  161 

Notes  and  Brxefb. 
See  also  Eminent  Domain. 

Telegraph  and  telephone  companies;  power 
of  state  to  control  or  impose  burdens  upon, 
when  doing  interstate  business:— license  for 
doing  business;  tax  on  messages;  tax  on  gross 
re(  eipts;  tax  on  franchises:  tax  on  property  or 
capital  stock;  charge  for  poles  and  wires:  state 
monopolies;  revocation  of  license;  pincinp: 
wires  under  ground;  state  regulation  of  busi- 
ness. 161 

Telegraphs;  catting  trees  on  highway  for. 

724 

Right  of  foreign  telegraph  company  to  enter 
state.  811 

Right  of  foreign  telegraph  company  to  own 
property  in  state.  822 

TENDER. 

1.  The  tender  of  the  whole  amount  of  pur- 
chase money  before  it  was  due,  under  a  con- 
tract by  which  part  was  to  be  paid  in  interest 
l)earing  notes,  is  not  a  proper  tender  of  per 
formance  of  the  contracL  Barbour  v.  Ilickey 
(D.  C.)  763 

2.  A  certified  check  is  not  properly  tendered 
Instead  of  money.  Id. 

THEATRE.    See  Masteb  and  Servant,  8. 

TICKET    BROKERS.     See  Cabbiers, 

Notes  and  Buiefs. 
1^L.R.A. 


Regulation  of  sale  of,  sep  CoNPTmrnoRJi. 
Law,  6,  8,  9,  16, 17;  Contracts,  27. 

TOWN  SITE.    See  Highwatb,  \ 

TREES.    See  also  Estoppel,  6;  HionwAifb. 

7-10,   Notes  and  Briefs;    Muhicipal 

Corporations,  7. 
One  who,  having  knowledge  of  the  rights  of 
a  land  owner  in  trees  on  or  beside  a  highway, 
proceeds,  against  his  protest,  heedlessly,  reck- 
lessly, and  carelessly  to  injure  them,  may  be 
prosecuted  under  Ohio  Rev.  Stat.  §  68H0.  for 
a  wrongful  injury  to  property.  DaUof  v.  BUiU 
(Ohio)  'iiA 

TRESPASS.    See  also  Casb. 

Entry  by  contractors  on  the  premises  of  an- 
other to  shore  up  his  building,  without  liceD§e 
and  against  his  protest,  is  a  trespass  althoueu 
tbe  statute  makes  it  necessary  to  protect  Lie 
wall  in  cases  of  excavation,  "if  anorded  tbe 
necessary  .  .  .  license,  .  .  .  and  not  otlier- 
wise."    Ketcham  v.  Neuman  (N.  Y.)  VU 

TRIAU 

By  Jury,  see  Evidence,  8. 
See  also  Eminent  Domain,  8,  4;  Qtro  War 
ranto,  3. 

1.  A  territorial  statute  providing  for  a  ver- 
dict by  three  fourths  of  the  Jury  in  a  civil  ca«e 
does  not  violate  tbat  clause  of  the  Fe<lera! 
Constitution  which  provides  for  the  right  of 
trial  by  Jury.     i/cM  v.  }V/«i7«  (Utah)  277 

2.  In  addressing  the  Jury  in  a  criminal 
cause,  counsel  may  be  allowed,  in  the  discre 
tion  of  the  trial  court,  to  read  from  standard 
woi^s  on  matters  of  science  and  art,  when 
pertinent,  by  way  of  argument  or  illusiratioD: 
bgt  it  would  be  an  abuse  of  this  privilege  to 
make  it  the  pretense  of  getting  improper  mat- 
ter before  the  jury  as  evidence,  or  to  present 
matters  of  law  conflicting  with  the  insiruciioos 
of  the  court.    8taU  v.  (/Neil  (Eiin.)  555 

8.  When  a  given  state  of  facts  is  such  tbat 
reasonable  men  may  differ  upon  the  question 
whether  there  was  negligence  or  not,  the  de- 
termination of  the  mntier  is  for  the  jurr. 
Baines  v.  Chesapeake  dh  0,  R  Co,  (W.  Va.)  226 

4  But  when  the  facts  are  such  that  all  reason 
able  men  must  draw  from  them  the  same  coo- 
elusion, — when  there  is  no  room  for  two  rea- 
sonable opinions  about  it, — it  becomes  a  ques 
lion  of  law  for  the  court.  Id 

6.  Whether  an  engineer  leaving  an  en^ne 
standing  under  steam,  holding  a  train  oo  i 
steep  grade,  ought  to  have  foreseen  that  an 
ignorant  tirenian  left  in  charge  might  unin- 
tcnt'onally  or  inadvertently  put  it  in  moN'on. 
is  a  question  for  the  Jury.  Mexican  Aat,  /?• 
Co,  V.  Mussette  (Tex.)  645 

6.  The  character  of  the  way  used  by  tbe 
public,  whether  by  dedication,  prescription,  or 
invitation,  is  a  matter  of  law,  when  the  facts 
are  undisputed.  Pennsylcania  R,  Co,  y.  Eaif^ 
miU  (N.  J.  Sup.)  531 

7.  An  instruction  should  be  granted  which 


TAOVJ£Bf— WlTUBSaiGB. 
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«flrs  riiat  no  Inferences  be  allowed  ag^aintt  a 
oefendjmt  for  failure  of  plaiotiff's  wife  to  fes- 
tifv,  where  uhe  cannot  be  called  witbout  plain- 
tiff's consent.    French  y.  JkaM  (Colo.)      887 

8  An  instruction  that  recovery  can  be  had 
•only  for  the  loss  of  such  pecuniary  ben^ts  as 
wo\ild  have  resulted  "from  the  mental  or 
bodily  labor"  of  the  deceased  is  wrong,  where 
the  prospective  benefits  were  from  the  income 
of  the  property  of  the  person  killed.  San  An- 
tonio dA,  P.  B,  Go,  V.  Long  (Tex.)  637 

9.  Averments  that  plaintiff  had  lost  a  cer- 
tificate of  deposit  on  which  suit  Is  brought,  and 
that  it  was  not  indorsed,  being  put  in  issue,  a 
Ending  merely  that  there  is  due  to  the  plaintiff 
the  amount  of  such  certificate,  without  finding 
on  either  of  the  issues  named,  is  insufficient. 
Mrkwood  t.  Ba*Una$  FirU  NaL  Bank  (Neb.) 

KOTBS  AHD  BBISF& 

Bee  also  Quo  Wabbakto. 

Trial;  constitutionally  of  verdict  by  less 
than  all  the  Jurors.  272,  277 


TROVER. 

1.  A  demand  of  goods  in  the  hands  of  a 
-carrier,  by  virtue  of  a  chattel  mortgage  after 
condition  broken,  but  without  any  leeal  pro- 
■cess,  made  by  a  constable  acting  merely  as 
agent  of  the  mortgagees,  will  not  make  the 
•carrier  liable  for  conversion  if  it  refuses  to  sur- 
render them,  where  the  goods  were  received 
from  a  third  person  who  has  a  bill  of  lading 
Iberefor.  Kohn  v.  Bie/imond  A  D.  R.  Oo,  (S. 
O.)  100 

2.  The  refusal  of  a  creditor  of  an  insolvent 
•estate  to  surrender  to  an  administrator  de  ^nu 
non  certificates  of  stock  standing  in  the  name 
of  a  deceased  administratrix  is  not  a  conversion 
where  the  creditor  claims  no  interest  in  them 
•except  as  creditor  of  the  estate,  and  there  is 
pending  a  claim  of  the  administrator  de  bonis 
against  commissioners  of  the  estate  for  a  con- 
version by  the  deceased  administratrix.  Miila 
y,  BHtUm  (Conn.)  686 

8.  Persons  who  deal  in  goods  fraudulentlv 
obtained  by  a  third  person,  recklessly  and  with 
knowledge  of  such  facts  and  circumstances  as 
would  have  put  cautious  and  prudent  men  on 
Inquiry,  are  chargeable  with  the  value  of  the 
goods  obtained  by  them  from  the  fraudulent 
purchaser,  which  they  con  vert  to  their  own  use, 
although  they  have  paid  the  full  value  and 
the  property  has  passed  beyond  the  reach  of  the 
process  of  the  court.  Morrow  Shoe  Mfg.  Q>.  v, 
JV^w  England  SItoe  Co,  (C.  C.  App.  7tli  0.)  417 

Notes  ked  Brisfs. 

Trover;  against  carrier.  100 

TRUSTEE. 

Notes  and  Bhiefil 
Foreign  corporations  as*  28i) 

TRUSTa 

Notes  and  Brtkfs. 
Under  contract  o#  other  persona.  124 

S4  L.R.  A. 


UNITED  STATES.    See  Aotioh  ob  8uit» 


USURY.    See  also  Btlls  and  Notes,  2 
Conflict  of  Laws,  4. 

An  agreement  for  a  loan  to  be  paid  in  seven 
equal  annual  installmenis,  witn  interest  re- 
served for  the  whole  time  at  6  per  cent  per 
annum  on  the  amount  of  the  original  loan,  is 
usurious  under  a  statute  permitting  interi  st  at 
8  per  cent  per  annum.  FalU  v.  United  btate$ 
Sav.  L.  d  Eldg,  Co.  (Ala.)  .174 

Notes  and  Briefs.. 


Usury;  by  loan  association. 


175. 


VERDICT.   See  Appeal  and  Error,  7, 11 
Trial,  Notes  and  Briefs. 

WATERS. 

Action  for  pollution  of,  see  Cask. 
See  also  Executors  and  Administrators^  1; 
Municipal  Corporations,  9. 

1.  The  privilege  of  acquiring  tidelands, 
given  to  a  certain  class  of  persons  by  Wash. 
Act  March  26,  1890.  is  not  a  vested  right,  but 
by  subsequent  statute  mav  be  taken  away  from 
one  who  has  not  availed  himself  of  the  priv- 
ilege, but  merely  continued  in  possession  of  the 
adjoining  lands,  as  he  was  when  the  privilege 
was  created.  AUen  v.  Forrest  (Wash.)  006 
2.  One  who  sinks  an  artesian  well  upon 
his  own  land,  and  uses  the  water  to  bathe 
the  patients  in  a  sanitarium  or  hospital  erected 
by  him  on  said  premises,  is  not  liable  to 
injunction  and  damages  for  allowing  the 
water  to  flow  Into  a  naiural  watercourse  of  a 
basin  in  which  the  well  is  situated,  and  which 
is  the  only  practicable  outlet  for  the  flow  from 
such  well,  if  the  owner  is  free  from  neglii^ence 
or  malice  and  uses  due  care  in  avoiding  injury 
to  his  neighbors.    Barnard  v.  Shirley  (Ind.) 
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8.  The  pollution  of  the  waters  of  •  stream 
by  washing  iron  ore,  whereby  the  water  U 
laden  with  refuse  and  debris,  rendering  it  unfit 
for  stock  and  drinking  purposes,  and  causing 
the  deposit  of  a  sediment  upon  portions  of  the 
farm  of  a  lower  proprietor,  is  an  actionable  in- 
jury to  such  proprietor,  where  the  injury 
might  have  been  prevented  by  the  construction 
of  proper  basins  to  contain  the  water  until  the 
sediment  was  settled,  before  turning  the  water 
back  into  the  stream.  Drake  v.  Lady  Ensley 
Coal,  L  d  R.  Co.  (Ala.)  64 

4.  A  contract  to  supply  water  for  a  boiler  to 
make  steam  to  heat  a  greenhouse  is  one  which 
a  municipal  corporation  may  legally  make, 
where  it  has  a  municipal  water  supply.  Wat- 
son ▼.  Needham  (Mass.)  287 

NoTBS  AND  Briefs. 

Waters;  how  far  stream  may  be  polluted  for 
mining  purposes: — caring  for  "tailings/'  mine 
water;  refusal  of  injunction;  estoppel;  Joint 
tort,-  prior  appropriation.  64 

WITNESSES. 

1.  The  competency  as  a  witness  of  a  chHd 
over  four  years  of  age  is  a  quesuoo  addressed 


2.  Tbat  the  complaint  of  one  fiuiogfor  dam 
ngea  for  iKTSooal  iojiiTiDs  a|]eue«?  injury  to  bia 
tniDci  docs  not  prevent  tbe  couri  in  its  discre- 
tion from  permiitinp  bim  to  testify  attbetriBl. 
Dickson  v.   Waidrm  tind,)  483 

8.  Kn  untutored  deaf  mute  may  be  pfT- 
mUted  to  lust  if  y  hj  Bigna  tli  rough  an  in terp re- 
fer wbo  ifl  not  in  expert,  if  it  u  Mtinfactoniy 
^  L.R.  ▲. 


me    i;;oiiimuDiraiiuos   wmc^a    luc    wuiMn  n* 
tempts  to  make.     Stat^  w,  Weldan  (B.  C.}    IW 

NOTEB  JlHD  BefSFflL 

Wiloesa;    deaf  and  dumb  pertoo  •«;  oDti^ 

petency.  12( 

Couipet-ency  of  children.  $9^ 

WOM£fi*    See  Attokkstii  X 
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CASES  i:tir  24  L.  R  A. 


24  L.  R.  A.  33,  PEOPLE  v.  MONROE,  100  Cal.  664,  38  Am.  St.  Rep.  323,  35 

Pac.  326. 
Frmad  sastalnlnv  Indictment  for  forverr* 

Cited  in  People  v.  Leonard,  103  Cal.  203,  37  Pac.  222,  holding  indictment 
charging  bank  officer  with  making  false  entries  with  intent  to  defraud,  suil^cient 
without  showing  their  effect  to  defraud;  Santolini  v.  State,  6  Wyo.  119,  71  Am. 
St.  Rep.  006,  42  Pac.  746,  holding  indictment  for  forgery  not  setting  out  in- 
dorsements showing  apparent  legal  efficacy  of  instrument,  good. 

"What  max  be  subject  of  for^err* 

Cited  in  People  v.  James,  110  Cal.  158,  42  Pac.  479,  holding  order  for  liquor, 
presented  by  Indian  to  whom  law  forbids  furnishing  liquor,  subject  of  forgery; 
Caffey  v.  Stat-e,  36  Tex.  Crim.  Rep.  205,  61  Am.  St.  Rep.  841,  36  S.  W.  82  (dis- 
senting opinion),  majority  holding  incomplete  check  for  teacher's  wages,  invalid 
on  face,  not  subject  of  forgery;  People  v.  McGlade,  139  Cal.  69,  72  Pac.  600,  hold- 
ing instrument  showing  on  its  face  that  it  may  have  been  used  to  consummate 
fraud,  susceptible  of  forgery^  although  of  no  legal  significance;  Gordon  v.  Com. 
100  Va.  829,  57  L,  R.  A.  746,  41  S.  E.  746,  holding  instrument  one  of  legal 
efficacy  within  rules  relating  to  forgery,  when  by  any  possibility  it  may  operate 
to  injury  of  another. 

Cited  in  footnotes  to  State  v.  Evans,  28  L.  R.  A.  127,  which  holds  written 
request  to  pay  money  to  person  named  "and  charge  to  him  at  my  office"  not 
subject  of  forgery;  Hickson  v.  State.  64  L.  R.  A.  327,  which  holds  instrument 
requesting  addressee  to  let  bearer  have  a  "single  rig"  which  the  signer  prom- 
ises to  return,  may  be  subject  of  forgery ;  Gordon  v.  Com.  57  L.  R.  A.  744,  which 
holds  irregular  check  subject  of  forgery  after  payment,  as  to  its  effect  as  re- 
ceipt; White  V.  Wagar,  50  L.  R.  A.  60,  which  holds  labels  and  trademarks  not 
subject  of  forgery;  State  v.  Taylor,  25  L,  R.  A.  691,  which  holds  unauthorized 
signing  of  name  to  note  with  signed  statement  that  act  authorized,  not  forgery. 

24  L.'  R.  A.  46,  HOLLINGER  v.  REEME,  138  Ind.  363,  46  Am.  St.  Rep.  402, 

36  N.  E.  1114. 
Vacation  of  Jndynients  on  irronnd  of  excasable  nevllvence  or  fraad. 

Cited  in  Jones  v.  Crowell,  143  Ind.  223,  42  N.  E.  612,  holding  in  action  to  set 
aside  decree  want  of  authority  in  attorney  appearing,  meritorious  defense,  and 
L.  R.  A.  Au.— Vol.  III.— 43. 
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that  no  rights  of  innocent  third  parties  intervene,  must  appear;  Majors  t. 
Craig,  144  Ind.  42,  43  N.  E.  3,  holding,  to  correct  judgment  by  default,  defend- 
ant's inability  to  prevent  judgment  by  reasonable  diligence  must  appear;  In- 
diana, I.  &  I.  R.  Co.  V.  Lynch,  145  Ind.  2,  43  N.  E.  934,  holding,  obiter,  relief 
from  judgment  alleged  to  be  obtained  by  fraud  not  obtainable  where  action  on 
docket  eight  years,  and  three  elapse  after  judgment;  State  v.  Hindman,  159  Ind. 
591,  65  N.  E.  911,  holding  attack  by  cross-complaint  in  action  upon  forfeited 
recognizance,  alleging  that  forfeiture  was  fraudulently  obtained,  direct,  not 
collateral  attack. 

Cited  in  footnote  to  Travelers'  Protective  Asso.  v.  Gilbert,  55  L.  R.  A.  53S, 
which  denies  right  to  resort  to  equity  to  vacate  judgment  for  fraud  when  remedy 
at  law  adequate. 

Cited  in  notes  (31  L.  R.  A.  201,  211)  on  injunctions  against  judgments  for 
want  of  jurisdiction  or  which  are  void;  (32  L.  R.  A.  328)  on  general  equitable 
jurisdiction  in  regard  to  injunctions  against  judgments. 

Presnmptlon  of  validity  of  Jadgrment. 

Cited  in  Bruce  v.  Osgood,  154  Ind.  379,  56  N.  E.  25,  holding  judgment  of  do- 
mestic court  of  co-ordinate  jurisdiction  entitled  to  full  credit. 

24  L.  R.  A.  50,  CARRICO  v.  WEST  VIRGINIA  C.  &  P.  R.  CO.  39  W.  Va.  86, 

19  S.  E.  571. 
Exhibition  of  injary  to  Jury. 

Cited  in  Arkansas  River  Packet  Co.  v.  Hobbs,  105  Tenn.  38,  58  S.  W.  278, 
holding  exposure  of  injured  limb  to  jury  competent;  Orscheln  v.  Scott,  90  Mo. 
App.  366,  holding  in  assault  case  exhibition  of  injury  to  jury  competent;  Hal) 
V.  Manson,  99  Iowa,  712,  34  L.  R.  A.  213,  footnote  p.  207,  68  N.  W.  922,  denying 
right  to  reject  measurement  in  jury's  presence  of  woman's  foot  and  leg  6  inches 
above  ankle,  in  suit  for  injuries. 

Po-wer  of  court  to  order  physical  examination. 

Cited  in  footnotes  to  Wanek  v.  Winona,  46  L.  R.  A.  448,  which  sustains  court's 
power  to  order  physical  examination  of  plaintiff  under  penalty  of  dismissal  of 
action;  Austin  &  N.  \7.  R.  Co.  v.  Cluck,  64  L.  R.  A.  494,  denying  power  of 
court  to  compel  physical  examination  in  absence  of  express  legislative  authority; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Palmore,  64  L.  R.  A.  90,  sustaining  right  to  physi- 
cal examination  of  injured  eyes,  in  action  to  recover  for  permanent  injury  to  eyes; 
Lane  v.  Spokane  Falls  &  N.  R.  Co.  46  L.  R.  A.  153,  which  sustains  power  of 
court,  to  order  physical  examination  of  woman  by  experts  in  action  for  personal 
injuries;  Stack  v.  New  York,  N.  H.  &  H.  R.  Co.  52  L.  R.  A.  328,  which  denies 
power  of  court  to  compel  plaintiflf  to  submit  to  physical  examination;  O'Brien  v. 
La  Crosse,  40  L.  R.  A.  831,  which  denies  power  of  court  to  order  examination 
as  to  condition  of  plaintiff's  bladder  under  evidence  that  it  might  be  dangerous; 
State  V.  Height,  59  L.  R,  A.  438,  which  holds  unlawful,  disclosures  by  physicians 
of  knowledge  as  to  venereal  disease  obtained  by  examination  against  his  will 
of  one  accused  of  rape;  Bagwell  v.  Atlanta  Consol.  Street  R.  Co.  47  L.'R.  A. 
486,  which  holds  action  for  injury  to  minor  daughter  should  not  be  dismissed 
for  her  refusal,  after  attaining  majority,  to  submit  to  physical  examination. 
Duty  of  railroad  to  keep  rigrht  of  -way  clear. 

Distinguished  in  New  York,  N.  H.  &  H.  R.  Co.  v.  Baker,  50  L.  R.  A.  203, 
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39  C.  C.  A.  240,  98  Fed.  697,  denying  liability  of  railroad  for  injury  to  passenger 
from  derrick  near  track  used  by  employees  of  state  board  raising  grade  of  rail- 
road. 

Liability  for  Independent  contractor's  neffligrence. 

Cited  in  Baltimore  City  Pass.  R.  Co.  v.  Nugent,  86  Md.  360,  39  L.  R.  A.  164, 
38  Atl.  779,  denying  liability  of  railroad  for  breaking  of  trolley  wire  erected 
by  independent  contractor  from  hidden  defect. 

Cited  in  footnotes  to  Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A.  285,  which  holds 
landlord  liable  for  independent  contractor's  negligence  in  putting  in  automatic 
fire  extinguisher;  Hotf  v.  Shockley,  64  L.  R.  A.  538,  holding  property  owner  not 
liable  to  traveler  for  injury  from  obstruction  placed  in  street  by  independent 
contractor;  Pittsrield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60  L.  R.  A. 
116,  holding  landlord  not  relieved  from  liability  to  tenant  for  freezing  of  pipes, 
by  fact  that  he  employed  independent  contractor  to  heat  building;  Boomer  v. 
Wilbur,  53  L.  R.  A.  172,  which  denies  owner's  liability  for  injury  by  fall  of 
bricks  through  negligence  of  independent  contractor  repairing  chimney;  Pitts- 
field  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60  L.  R.  A.  116,  which  holds 
landlord  liable  to  tenants  of  lower  floor  for  injury  from  freezing  of  automatic 
fire  extinguisher  in  portion  retained  by  former  though  building  heated  by  in- 
dependent contractor. 

Presumption  that  passeaver's  accident  due  to  carrier's  neffligrence. 

Cited  in  footnotes  to  Budd  v.  United  Carriage  Co.  27  L.  R.  A.  279,  which 
holds  running  and  kicking  of  team  to  public  carriage  makes  prima  facie  case 
of  negligence  as  to  care  of  passenger;  Springer  v.  Ford,  52  L.  R.  A.  930,  which 
sustains  presumption  of  negligence  from  injury  to  passenger  through  unex- 
plained breaking  of  elevator  appliance. 

Contribntory  neflrligrence. 

Cited  in  Barrickman  v.  Marion  Oil  Co.  45  W.  Va.  652,  44  L.  R.  A.  100,  32 
S.  E.  327,  holding  instruction  that  contributory  negligence  may  be  determined 
from  evidence  of  both  parties,  proper. 

Effect  of  negrlisrence  not  contribntiniT  to  injury. 

Cited  in  Kansas  &  A.  Valley  R.  Co.  v.  White,  14  C.  C.  A.  484,  32  U.  S.  App. 
192,  67  Fed.  482,  holding  railroad  liable  for  death  of  person  on  car  platform, 
where  such  negligence  did  not  contribute  to  injury. 

Distinguished  in  Klinkler  v.  Wheeling  Steel  &  I.  Co.  43  W.  Va.  225,  27  S.  E. 
237,  holding  conductor's  negligence  in  failing  to  stop  at  crossing  of  intersecting 
road  defeats  recovery. 

Dnty  to  avoid  injnrinir  persons  grnilty  of  contributory  nevliarence. 

Cited  in  Davidson  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  41  W.  Va.  418,  23  S.  E. 
593,  holding  instruction  that  railroad  liable  for  failure  to  exercise  ordinary  care 
whereby  trespasser  injured,  proper;  Fisher  v.  W^est  Virginia  &  P.  R.  Co.  39 
W.  Va.  389,  23  L.  R.  A.  761,  19  S.  E.  578  (dissenting  opinion),  majority  denying 
railroad's  liability  for  injury  to  drunken  passenger  falling  off  car  platform  after 
refusing  to  go  inside;  Couch  v.  Chesapeake  &  O.  R.  Co.  45  W.  Va.  57,  30  S.  E. 
147,  by  Dent,  J.,  dissenting,  who  holds  railroad  liable  for  killing  child  on  track 
which  might  have  been  seen  by  keeping  proper  lookout. 
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To  what  extent  Instractlons  must  be  anpported  br  evidence. 

Cited  in  State  v.  Cross,  42  W.  Va.  200,  24  S.  E.  996,  by  Brannon,  J.,  dissent 
ing,  who  holds  instruction  sustained  by  slight  evidence  proper;  McDonald  t. 
Cole,  46  W.  Va.  188,  32  S.  E.  1033,  holding  refusal  of  instruction  supported 
by  only  colorable  evidence,  proper. 

Nonprejndlclal   Instrnctlom. 

Cited  in  Bentley  v.  Standard  F.  Ins.  Co.  40  W.  Va.  754,  23  S.  E.  584,  holding 
incorrect  instruction,  clearly  working  no  prejudice,  not  reversible  error. 

24  L.  R.  A.  57,  PEOPLE  ex  rel  FAIRCHILD  v.  PRESTON,  140  N.  Y.  549,  56 
N.  Y.  S.  R.  480,  36  N.  E.  979. 

Advance  paxment  of  dues  in  bnlldlnv  association. 

Cited  in  Mutual  Ben.  Loan  &  Bldg.  Co.  v.  Lynch,  64  App.  Div.  563,  67  X.  Y. 
Supp.  6,  sustaining  mortgage  to  building  and  loan  association  exacting  six 
months'  dues  in  advance. 

Stock  isaoable  by  bnlldins  and  loan  associations. 

Cited  in  Johnson  v.  National  Bldg.  &,  L.  Asso.  125  Ala.  479,  82  Am.  St.  Rep. 
257,  28  So.  2,  and  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  285,  sus- 
taining issue  of  full-paid  building  association  stock;  Re  Building  &  Loan  A5$o 
8  Pa.  Dist.  R.  568,  30  Pittsb.  L.  J.  N.  S.  113,  2  Dauphin  Co.  Rep.  279,  opinion 
of  attorney  general,  sustaining  power  of  building  association  to  issue  prepaid 
stock  up  to  amount  of  instalment  stock  outstanding;  Synnott  v.  Cumberland 
Bldg.  Loan  Asso.  54  C.  C.  A.  557,  117  Fed.  383,  as  to  right  of  building  and  loan 
association  to  issue  prepaid  stock;  People  v.  New  York  Bldg.  Loan  Bkg.  Co. 
41  Misc.  366,  84  N.  Y.  Supp.  844,  as  to  right  of  building,  loan,  and  accumulat- 
ing fund  association  to  issue   preferred   stock. 

Cited  -n  footnotes  to  Rhodes  v.  l^ii8souri  Sav.  &  L.  Co.  42  L.  R.  A.  93,  which 
holds  foreign  loan  association  issuing  paid-up  stock  not  entitled  to  exemption 
from  usury  given,  by  statute  not  authorizing  issuance  of  paid-up  stock;  Sum- 
rail  V.  Columbia  Finance  &  Trust  Co.  44  L.  R.  A.  659,  which  holds  void,  issu 
ance  of  preferred  stock  by  loan  association. 

Imterest-bearimir  stock. 

Cited  in  Latimer  v.  Equitable  Loan  &  Invest.  Co.  81  Fed.  779,  sustaining  issue 
of  paid  up  interest-bearing  building  association  stock. 

Distinguished  in  Dickinson  v.  Continental  Trust  Co.  23  Misc.  491,  52  N.  Y. 
Supp.  672,  denyng  power  of  building  association  to  issue  full-paid  stock  with 
guaranteed  interest. 

Rigrbts  of  sbarebolders  in  bnildlnir  associations. 

Cited  in  People's  Bldg.  Loan  &  Sav.  Asso.  v.  Tinsley,  96  Va,  328,  31  S.  E 
508,  holding  borrowing  member  of  New  York  building  association  entitled  to 
credit  for  instalments  paid  and  dividends,  less  losses  sustained;  0*Malley  v. 
People's  Bldg.  Loan  &  Sav.  Asso.  92  Hun,  577,  36  N.  Y.  Supp.  1016.  hoMing 
shareholder  may  recover  only  amount  of  earnings  on  matured  building  and  loan 
association  certificate;  H-ieronymus  v.  New  York  Nat.  Bldg.  &  L.  Asso.  46  C.  C. 
A.  684,  107  Fed.  1005,  Affirming  101  Fed.  16,  holding  borrowing  member  not  en- 
titled to  cancelation  of  mortgage  until  stock  fully  paid. 
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Bulldlns  association  loans  for  definite  period. 

Cited  in  Eastern  Bldg.  &  L.  Asso.  v.  Olmsted,  10  App.  D.  C.  414,  sustaining 
power  of  loan  association  to  make  loan  for  definite  period. 

Implied  corporate  po-vrers. 

Cit«d  in  Roby  v.  New  York  C.  &  H.  R.  R.  Co.  142  N.  Y.  182,  36  N.  E.  1053, 
raising,  without  deciding,  question  of  railroad's  power  to  lease  for  coal  yard 
land  condemned  for  use  of  road. 

24  L.  R.  A.  69,  KREITZ  v.  BEHRENSMEYER,  149  111.  496,  36  N.  E.  983. 
Rlffht  of  de  Jure  officer  to  emoluments. 

Cited  in  Blore  v.  Union  County,  64  N.  J.  L.  263,  81  Am.  St.  Rep.  495,  4$ 
Atl.  633,  holding  one  forcibly  retaining  possession  of  public  office  after  term 
expired  not  entitled  to  salary;  Booker  v.  Donohoe,  95  Va.  366,  28  S.  E.  584,  sus- 
taining right  of  de  jure  officer,  although  not  qualifying  by  taking  oath  or  giving 
bond,  to  recover  fees  from  de  facto  officer;  Coughlin  v.  McElroy,  74  Conn.  404, 
92  Am.  St.  Rep.  224,  50  Atl.  1025,  holding  de  jure  officer  entitled  to  recover  from 
de  facto  officer  fees  paid  latter  by  city. 

Cited  in  footnote  to  Rasmussen  v.  Carbon  County,  46  L.  R.  A.  295,  which 
holds  payment  to  de  facto  officer  not  prevent  de  jure  officer  obtaining  salary  ex- 
cept while  excluded  from  office  for  failure  to  qualify. 

Nature  of  incumbent's  Interest  in  office. 

Cited  in  Mial  v.  Ellington,  134  N.  C.  149,  65  L.  R.  A.  704,  46  S.  E.  961,  hold- 
ing incumbent  for  definite  time,  by  appointment  to  legislative  office,  has  no 
interest  therein  of  which  legislature  may  not  deprive  him. 

24  L.  R.  A.  64,  DRAKE  v.  LADY  ENS  LEY  COAL,  IRON  &  R.  CO.   102  Ala. 

501,  48  Am.  St.  Rep.  77,  14  So!  749. 
Pollution  of  'waters. 

Cited  in  footnotes  to  Weston  Paper  Co.  v.  Pope,  66  L.  R.  A.  899,  which  sus- 
tains liability  for  pollution  of  stream  by  discharge  from  strawboard  works 
though  business  skilfully  conductc'd;  Strobel  v.  Kerr  Salt  Co.  51  L.  R.  A.  687, 
which  authorizes  injunction  against  diversion  of  stream  for  use  in  salt  works, 
causing  pollution  of  stream  by  return  of  part;  Barrett  v.  Mt.  Greenwood  Ceme- 
tery Asso.  31  L.  R.  A.  109,  which  authorizes  injunction  against  connecting  city 
drain  with  spring  brook;  Barnard  v.  Shirley,  24  L.  R.  A.  568,  which  refuses  to 
enjoin  flow  of  water  from  artesian  well  used  to  bathe  patients  in  sanitarium 
into  natural  watercourse. 

Cited  in  notes  (39  L.  R.  A.  685)  on  municipal  power  over  nuisances  aflfecting 
highways  and  waters;  (41  L.  R.  A.  751)  on  correlative  rights  of  upper  and  lower 
proprietors  as  to  use  of  flow  of  water  in  stream. 

24  L.  R.  A.  68,  STATE  v.  BUSWELL,  40  Neb.  158,  58  N.  W.  728. 
Unlicensed  practice  of  medicine. 

Cited  in  Lincoln  Medical  College  v.  Poynter,  60  Neb.  231,  82  N.  W.  855,  hold- 
ing law  governing  practice  of  medicine  police  measure;  State  v.  Wilcox,  64  Kan. 
792,  68  Pac.  634,  sustaining  constitutionality  of  act  regulating  practice  of  medi- 
cine, surgery,  and  osteopathy;  State  v.  Paul,  56  Neb.  373,  76  N.  W.  861.  holding 
person  not  within  exceptions  stated  by  act  regulating  practice  of  medicine  liable 


for   performing   operations   and   administering   remedies   under   direction  of  li- 
censed physician. 

Cited  in  footnotes  to  Parks  v.  State,  59  L.  R.  A.  190,  which  sustains  require- 
ment that  magnetic  healer  procure  license;  Justice  v.  State,  59  L.  R.  A.  601, 
which  holds  refusal  to  permit  administration  of  medicine  to  minor  children 
while  sick  not  deprival  of  necessary  sustenance;  State  v.  Biggs,  64  L.  R.  A 
140,  holding  legislation  attempting  to  confer  right  to  treat  all  diseases  upon 
licensed  doctors,  unconstitutional. 

Osteopathy. 

Git^d  in  Little  v.  State,  60  Neb.  751,  51  L.  R.  A.  719,  84  N.  W.  248,  holding 
osteopath  liable  for  practising  without  license;  People  v.  Gordon,  194  111.  570, 
88  Am.  St.  Rep.  165,  62  N.  E.  858,  holding  osteopath  or  magnetic  healer,  not 
using  medicines,  within  statute  forbidding  unlicensed  treatment  of  physical 
injury  or  deformity. 

Cited  in  footnote  to  State  v.  LiflFring,  46  L.  R.  A.  334,  which  denies  necessity 
of  certificate  from  medical  board  for  practice  of  osteopathy. 

Christian  science. 

Distinguished  in  State  v.  Mylod,  20  R.  I.  641,  41  L.  R.  A.  431,  40  Atl.  753. 
holding  practice  of  Christian  science  not  violation  of  act  prohibiting  unlicensed 
practice  of  medicine  or  surgery;  Kansas  City  v.  Baird,  92  Mo.  App.  211,  holdlRg 
Christian  science  healer  not  within  statutory  definition  of  physician. 


24   L.   R.   A.   73,  UNITED   STATES  v.   TRANS-MISSOURI   FREIGHT  ASSO. 
7  C.  C.  A.  15,  4  Inters.  Com.  Rep.  443,  19  U.  S.  App.  36,  68  Fed.  58. 

Action  by  district  attorney  for  services  in  preparing  brief  in  United  States  t. 
Ady,  22  C.  C.  A-  223,  40  U.  S.  App.  312,  76»  Fed.  361. 

Statutory  construction. 

Cited  in  Butler  v.  United  States,  87  Fed.  661,  construing  statute  providing  for 
compensation  of  clerk  of  court  with  reference  to  general  laws  theretofore  exist- 
ing. • 
Combinations  of  railroads. 

Reversed  in  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540,  which  holds 
contract  between  competing  railroads  to  regulate  rates,  within  Federal  statute 
prohibiting  contracts  in  restraint  of  interstate  commerce. 

Cited  in  Pearsall  v.  Great  Northern  R.  Co.  73  Fed.  937,  sustaining  contract 
between  railroads  for  interchange  of  tratfic  and  joint  use  of  terminal  facilities; 
Prescott  &  A.  C.  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  73  Fed.  438,  holding  con- 
tract of  railroad  with  another,  to  exclusion  of  others  for  interchange  of  traflSc. 
not  in  unlawful  restraint  of  trade;  United  States  v.  Joint  Trafl^c  Asso.  76  Fed. 
897,  holding  joint  traffic  association  not  raising  rates  unreasonably  not  in  re- 
straint of  commerce ;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Wabash,  St.  L.  &  P.  R.  Co.  4 
Inters.  Com.  Rep.  582,  9  C.  C.  A.  664,  27  U.  S.  App.  1,  61  Fed.  997,  holding  rail- 
road pooling  agreement,  suppressing  competition  and  establishing  rates  without 
regard  to  reasonableness,  void. 

Cited  in  footnote  to  Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  29 
L.  R.  A.  423,  which  holds  valid,  contract  by  owners  of  mines,  furnaces,  and  rail- 
road from  same  to  give  entire  traffic  to  connecting  railroad* 
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Public  policy. 

Cited  in  Daniels  v.  Benedict,  38  C.  C.  A.  597,  97  Fed.  372,  and  Deming  v. 
McClaughry,  51  C.  C.  A.  354,  113  Fed.  644,  holding  public  policy  evidenced  by 
laws  and  customs;  Parker  v.  Moore,  111  Fed.  473,  holding  policy  of  law  not 
question  for  court;  United  States  v.  Addyston  Pipe  &  Steel  Co.  78  Fed.  724,  and 
Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  30  L.  R.  A.  200,  17  C.  C.  A. 
69,  36  U.  S.  App.  152,  70  Fed.  207,  holding  party  alleging  must  clearly  show  con- 
tract against  public  policy;  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co. 
30  L.  R.  A.  197,  17  C.  C.  A.  64,  36  U.  S.  App.  152,  70  Fed.  202,  holding  stipula- 
tion in  lease  of  land  from  railroad  against  liability  for  negligently  setting  fire 
to  buildings  thereon,  valid;  Van  Cott  v.  Pratt,  11  Utah,  214,  39  Pac.  827,  holding 
ordinance  waiving  municipality's  statutory  exemption  from  garnishment,  void. 

Combination  to  control  prlcea. 

Cited  in  footnotes  to  United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A. 
122,  which  holds  void,  combination  of  manufacturers  to  control  sales  and  prices 
in  large  number  of  states;  Herriman  v.  Menzies,  35  L.  R.  A.  318,  >vhich  sustains 
association  of  master  stevedores  fixing  minimum  prices  with  stipulation  against 
unauthorized  discounts;  Brown  v.  Jacobs  Pharmacy  Co.  57  L.  R.  A.  548,  which 
sustains  right  to  injunction  against  combination  of  merchants  to  prevent  sales 
to  other  dealer  unless  he  sells  at  fixed  prices;  People  v.  Milk  Exchange,  27  L.  R. 
A.  437,  which  holds  incorporated  milk  exchange  constituting  combination  to  fix 
price  of  milk,  illegal;  Com.  v.  Grinstead«  56  L.  R.  A.  709,  which  holds  agreement 
not  to  resell  goods  at  less  than  specified  price,  not  within  statute  for  suppression 
of  conspiracies;  State  ex  rel.  Crow  v.  Armour  Packing  Co.  61  L.  R.  A.  464,  which 
holds  unlawful  combination  to  fix  prices,  shown  by  acts  of  competing  dealers. 

Combinations  to  sapprcMi  competition. 

Cited  in  Dueber  Watch-Case  Mfg.  Co.  v.  E.  Howard  Watch  &  Clock  Co.  14 
C.  C.  A.  20,  35  U.  S.  App.  16,  66  Fed.  643,  holding  combination  of  watch-case 
manufacturers  refusing  to  sell  to  dealers  handling  plaintiff's  goods,  not  illegal. 

Cited  in  footnotes  to  West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.  56  L.  R.  A. 
804,  which  sustains  malicious  competition  to  get  customers  from  rival  and  obtain 
business  for  one's  self;  Hawarden  v.  Youghiogheny  &  L.  Coal  Co.  55  L.  R.  A. 
828,  which  sustains  retail  coal  dealer's  right  of  action  against  wholesalers  and 
favored  retailers  combining  to  drive  other  retailers  out  of  business. 
Antl-trnst  laws. 

Reversed  in  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep,  540,  which  holds 
provisions  of  Federal  anti-trust  act  not  confined  to  cases  where  restraint  of 
trade  unreasonable. 

Cited  in  United  States  v.  Debs,  5  Inters.  Com.  Rep.  210,  64  Fed.  754,  holding 
conspiracy  to  tie  up  by  strike  interstate  railroads  using  Pullman  cars,  within 
anti-trust  act  of  1890;  Re  Grice,  79  Fed.  644,  holding  statute  prohibiting  com- 
binations reasonably  restricting  competition  unconstitutional. 

Cited  in  footnotes  to  Fuqua  v.  Pabst  Brew^ing  Co.  35  L.  R.  A.  241,  which  holds 
beer  brought  from  other  state  under  invalid  trust  agreement  subject  to  anti-trust 
law  of  state  on  arrival;  Gibbs  v.  McXeeley,  60  L.  R.  A.  152,  which  holds  anti- 
trust act  violated  by  combination  of  manufacturers  of  product  of  state,  market 
for  four  fifths  of  which  in  other  states,  to  limit  production  and  raise  price. 

Cited  in  note  (64  L.  R.  A.  705,  706,  710,  713,  716)  on  illegal  trusU  under 
modern  anti-trust  laws. 


24  L.  R.  A.  100,  KOHN  v.  RICHMOND  &  D.  R.  CO.  37  S.  C.  1,  34  Am.  St.  Rep. 

726,  16  S.  E.  370. 
Carrier**  llablltty  for  conversion. 

Cited  in  Merz  v.  Chicago  &  N.  W.  R.  Co.  86  Minn.  35,  90  N.  W.  7,  holding  that 
conversion  will  not  lie  upon  reasonable  delay  by  common  carrier  to  ship  goo<l? 
claimed  by  stranger  to  bill  of  lading. 

Disapproved  in  Shellenberg  v.  Fremont,  E.  &  M.  Valley  R.  Co.  45  Neb.  492. 
50  Am.  St.  Rep.  561,  63  N.  W,  859,  and  Atchison,  T.  &  S.  F.  R.  Co.  v.  Jordon 
Stock-Food   Co.  67   Kan.   89,   72   Pac.   533,  holding  common  carrier  refusing  to 
surrender  to  owner  liable  for  conversion. 
Conversion  of  mortflrair^d  chattels  by  bona-llde  parchaser. 

Cited  in  footnote  to  Dean  v.  Cushman,  55  L.  R.  A.  959,  which  denies  liability 
for  conversion  without  demand,  of  purchaser  in  good  faith  of  mortgaged  chattel? 
from  mortgagor  in  possession. 

24  L.  R.  A.  102,  KETCHAM  v.  NEWMAN,  141  N.  Y.  206,  66  N.  Y.  S.  R.  816. 

36  N.  E.  197. 
I^ateral  support  of  bnlldlnirs. 

Cited  in  Gildersleeve  v.  Hammond,  109  Mich.  436,  33  L.  R.  A.  49,  67  N.  W. 
519,  holding  superstructure  not  entitled  to  lateral  support  of  adjoining  lands: 
Bohr^r  v.  Dienhart  Harness  Co.  19  Ind.  App.  514,  49  N.  E.  296,  by  Wiley,  J., 
dissenting,  who  holds  duty  of  owner  to  protect  building  on  adjoining  premised 
from  dangers  of  excavation. 

Liability  for  acts  of   Independent  contractors. 

Cited  in  footnotes  to  Boomer  v.  Wilbur,  53  L.  R.  A.  172,  which  denies  owner's 
liability  for  injury  by  fall  of  bricks  through  negligence  of  independent  contractor 
repairing  chimney;  Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A.  285,  which  holdsi 
landlord  liable  for  independent  contractor's  negligence  in  putting  in  automatic 
fire  extinguisher;  Wertheimer  v.  Saunders,  37  L.  R.  A.  146,  which  holds  landlord 
liable  for  independent  contractor's  negligence  in  putting  new  roof  on  building: 
Sanford  v.  Pawtucket  Street  R.  Co.  33  L.  R.  A.  564,  which  denies  liability  of 
street  railway  company  for  negligence  of  contractor  building  road;  Hoff  v.  Shock- 
ley,  64  L.  R.  A.  538,  holding  property  owner  not  liable  for  injuries  from  obstruc- 
tions placed  in  street  by  independent  contractor. 

24  L.  R.  A.  105,  BOOTH  v.  ROME,  W.  &  0.  TERMINAL  R.  CO.  140  N.  Y.  267. 

55  N.  Y.  S.  R.  656,  37  Am.  St.  Rep.  .552,  35  N.  E.  592. 
LfCfclslatlve  aathorlty  Jastlfylnir  acts  canslngr  conseqaentlal  Injury. 

Cited  in  Spring  v.  Delaware,  L.  &  W.  R.  Co.  88  Hun,  388,  34  N.  Y.  Siipp.  810. 
holding  railroad  coal  pocket  constituted  nuisance  to  adjoining  owners,  and  wa* 
not  authorized  by  franchise;  Garvey  v.  Long  Island  R,  Co.  9  App.  Div.  255.  41 
N.  Y.  Supp.  397,  holding  turntable  constitutmg  nuisance  not  authorized  by  stat- 
ute authorizing  railroad;  Mundy  v.  New  York,  L.  E.  &  W.  R.  Co.  75  Hun,  484. 
27  N.  Y.  Supp.  469,  holding  railroad  embankment  causing  flood  not  sanctioned 
by  legislative  authority  so  as  to  relieve  railroad  from  liability;  Wickham  v. 
Lehigh  Valley  R.  Co.  85  App.  Div.  185,  83  N.  Y.  Supp.  146,  holding  railroad 
company  liable  for  overflow  resulting  from  construction  of  necessary  emltank- 
ment;  Moody  v.  Saratoga  Springs,  17  App.  Div.  209,  45  N.  Y.  Supp.  365,  holding 
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nuisance  created  by  village  sewer  not  justified  by  act  authorizing  construction: 
(ilens  Falls  Gaslight  Co.  v.  Van  Vranken,  11  App.  Div.  423,  42  N.  Y.  Supp.  339, 
raising,  without  deciding,  question  of  liability  of  village  constructing  sewer  for 
injury  to  gas  pipes. 

Kxtent  of  riirltt  to  make  la-wful  use  of  property. 

Cited  in  White  v.  Nassau  Trust  Co.  168  N.  Y.  155,  64  L.  R,  A.  278,  61  N.  E. 
169,  Reversing  White  v.  Tebo,  43  App.  Div.  420,  60  N.  Y.  Supp.  231,  denying 
liability  to  owner  of  neighboring  pier  for  dredging  lands  under  water  for  drj'- 
dock;  Negus  v.  Becker,  143  N.  Y.  310,  25  L.  R.  A.  670,  42  Am.  St.  Rep.  724,  38 
N.  E.  290,  denying  liability  of  owner  increasing  height  of  party  wajl,  for  its  fall 
without  negligence;  Tucker  v.  Mack  Paving  Co.  61  App.  Div.  524,  70  N.  Y.  Supp. 
688,  denying  injunction  against  blasting  rock  from  quarry,  when  necessary  and 
done  in  proper  manner;  McGuire  v.  Bloomingdale,  33  Misc.  345,  68  N.  Y.  Supp. 
477,  denying  injunction  against  reasonable  use  of  electric  plant  by  department 
store  adjoining  apartment  house;  Bowden  v.  Edison  Electric  Illuminating  Co. 
29  Misc.  172,  60  N.  Y.  Supp.  835,  holding  owner  of  machinery  producing  noise 
and  vibration  injurious  to  adjoining  proj)erty,  entitled  to  reasonable  use  only; 
Leonard  v.  Hotel  Majestic  Co.  17  Misc.  231,  40  N.  Y.  Supp.  1044,  denying  in- 
junction against  use  of  drivejvay  through  rear  of  hotel  adjoining  complainant's 
premises;  Bates  v.  Holbrook,  171  N.  Y.  470,  64  N.  E.  181,  holding  compressed 
air  plant  for  use  along  section  of  subway  for  three  or  more  years,  nuisance; 
Farrell  v.  New  York  Steam  Co.  23  Misc.  727,  53  N.  Y.  Supp.  55,  holding  steam 
plant  occasioning  some  annoyance  but  not  materially  lessening  enjoyment  of 
property,  no  nuisance;  Rosenheimer  v.  Standard  Gaslight  Co.  36  App.  Div.  5, 
55  N.  Y.  Supp.  102,  holding  gas  plant  emitting  smoke,  noxious  vapors,  and  loud 
noises,  nuisance;  Bly  v.  Edison  Electric  Illuminating  Co.  54  App.  Div.  430,  66 
N.  Y.  Supp.  737,  holding  electric  power  plant  creating  noise,  smoke,  and  vibration 
constitutes  nuisance;  Garvey  v.  Long  Island  R.  Co.  159  N.  Y.  330,  70  Am.  St. 
Rep.  550,  54  N.  E.  57,  holding  railroad  turntable  causing  vibrations  injuring 
adjacent  buildings,  nuisance;  Maltbie  v.  Bolting,  6  Misc.  346,  26  N.  Y.  Supp. 
903,  holding  temporary  use  of  guarded  coal  holes,  not  nuisance. 

Distinguished  in  Moon  v.  National  Wall-Plaster  Co.  31  Misc.  633,  66  N.  Y. 
Supp.  33,  holding  owner  of  machinery  discharging  dust  owing  to  remediable  de- 
fects, liable.   • 

Lilablllty  for  Injuries  by  concussion  from  biastlnar. 

Cited  in  French  v.  Vix,  143  N.  Y.  93,  37  N.  E.  612,  holding  no  liability  exists 
for  inevitable  damage  to  neighboring  property  by  blasting  conducted  with  due 
care;  Holland  House  Co.  v.  Baird,  169  N.  Y.  140,  62  N.  E.  149,  denying  liability 
for  injuries  to  building  resulting  from  blasting  in  street  without  proving  negli- 
gence; Simon  v.  Henrj-,  62  N.  J.  L.  488,  41  Atl.  692.  denying  liability  of  sewer 
contractor  for  injury  to  adjacent  property  by  blasting;  De  Carvajal  v.  Young 
Men's  Christian  Asso.  37  Misc.  728,  76  N.  Y.  Supp.  474,  denying  injunction 
against  blasting  carefully  carried  on  in  adjacent  lot;  Frazier  v.  Pennypack  Trap 
Rock  Co.  17  Montg.  Co.  L.  Rep.  115,  denying  injunction  against  non-negligent 
necessary  blasting  in  quarry  causing  vibrations  injurious  to  adjoining  premises; 
Fitz  Simons  &  C.  Co.  v.  Braun,  94  111.  App.  536,  holding  contractor  unneces- 
sarily using  explosives  in  tunnel  liable  for  injuries  to  buildings;  Newell  v.  Wool- 
folk.  91  Hun,  212,  36  N.  Y.  Supp.  327;  St.  Nicholas  Skating  &  Ice  Co.  v.  Cody, 
26  Misc.  766,  56  N.  Y.  Supp.  10C3,  holding  use  of  larger  blasts  than  necessary 
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renders  user  liable  for  resulting  damage  to  adjoining  premises;  \Vheeler  t. 
Norton,  92  App.  Div.  372,  86  N.  Y.  Supp.  1095,  holding  subcontractors  liabTe  for 
resultant  damages  from  breaking  water  main  by  negligent  blasting;  Sullivan  v. 
Dunham,  161  N.  Y.  297,  47  L.  R.  A.  719,  76  Am.  St.  Rep.  274,  55  N.  E.  923: 
Same  Case,  10  App.  Div.  442,  41  N.  Y.  Supp.  1083,  holding  one  blasting  stunip? 
without  negligence  liable  for  injury  to  traveler  in  highway  struck  hy  piece  of 
wood. 

Cited  in  footnotes  to  Fitzsimons  &  C.  Co.  v.  Braun,  59  L.  R.  A.  421,  which  sus- 
tains liability  for  injury,  by  vibration,  to  adjoining  property,  from  use  of  high 
explosive  for  excavating  on  own  land;  Wadsworth  v.  Marshall,  32  L.  R,  A.  5SS. 
which  sustains  liability  for  failure  to  give  notice  of  blast,  for  injuries  resulting 
from  frightening  horse  which  has  passed  place  of  blast. 

Distinguished  in  Reilly  v.  Erie  R.  Co.  72  App.  Div.  478,  76  N.  Y.  Supp.  620, 
holding  one  maintaining  d^Tiamite  magazine  liable  for  injury  to  person  sitting 
in  distant  house. 

Distinguished  and  limited  in  Hill  v.  Schneider,  13  App.  Div.  305,  43  N.  Y. 
Supp.  1,  granting  injunction  against  blasting  injuring  adjoining  premises  where 
work  performable  in  another  way. 

Pleadlnar  in  action  for  nearllgrent  blaatinfl:. 

Cited  in  Kratzer  v.  Saratoga  Springs,  8  App.  Div.  613,  40  N".  Y.  Supp.  474, 
upholding  sufficiency  of  complaint  alleging  wrongful  physical  invasion  of  plain- 
tiff's premises. 

Distinguished  in  Roemer  v.  Striker,  142  N.  Y.  136,  36  N.  E.  808,  holdingr  in 
action  for  injuring  property  by  negligent  blasting,  that  work  done  by  contractor 
admissible  under  general  denial. 

24  L.  R.  A,  110,  Re  WORTHINGTON  CO.  62  N.  Y.  S.  R.  115,  30  N.  Y.  Supp.  361. 
Obscene  publications. 

Cited  in  footnotes  to  People  v.  Ketchum,  27  L.  R.  A.  448,  which  holds  purpose 
to  exhibit  obscene  picture  not  shown  by  merely  sitting  for  negative  of  it;  Com. 
V.  McCance,  29  L.  R.  A.  61,  which  requires  indictment  to  practically  describe 
indecent  parts  of  book  obscene  in  part. 

24  L.  R.  A.  113,  LORILLARD  v.  CLYDE,  142  N.  Y.  456,  37  N.  E.  489. 
Effect  of  Intervenlnir  Imposslbllttr  of  performance  of  contract. 

Cited  in  Dolan  v.  Rodgers,  149  N.  Y.  493,  44  N.  E.  167,  holding  subcontractor 
excused  from  full  performance  when  stopped  by  nonconsent  of  primary  grantor 
of  contract;  Re  Daly,  58  App.  Div.  52,  68  N.  Y.  Supp.  596,  holding  contract  to 
publish  theater  programs  under  owner's  supervision  terminated  by  death  of  either 
party;  Buffalo  &  L.  Land  Co.  v.  Bellevue  Land  &  Improv.  Co.  ^165  N.  Y.  2o4, 
51  L,  R.  A.  955,  59  N.  E.  6,  Affirming  32  App.  Div.  542,  holding  breach  of  covenant 
to  run  street  cars  every  half  hour  excused  by  impossibility  due  to  heavy  snows; 
Hayes  v.  Gross,  9  App.  Div.  15,  40  N.  Y.  Supp.  1098,  holding  burning  of  huild- 
ing  excuses  full  performance  of  contract  to  do  work  thereon;  Regan  v.  Fosdick, 
19  Misc.  492,  43  N.  Y.  Supp.  1102,  denying  tenant's  liability  on  implied  renewal 
of  lease  where  prevented  from  moving  by  quarantine  order;  Herter  v.  Mullen. 
159  N.  Y.  44,  44  L.  R.  A.  709,  70  Am.  St.  Rep.  517,  53  N.  E.  700,  holding  tenant's 
omission  to  surrender  premises  at  expiration  of  term  excused  by  impossibility 
due  to  illness;   Mason  v.  Standard  Distilling  &  Distributing  Co.  85  App.   Div. 
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525,  83  N.  Y.  Supp.  343,  holding  guaranty  by  corporation  of  stock  of  another 
corporation  does  not  survive  voluntary  dissolution  of  corporation  issuing  stock; 
Brown  v.  Schleier,  55  C.  C.  A.  479,  118  Fed.  985,  holding  vendible  lease  by  na- 
tional bank  for  ninety-nine  years  not  void  because  for  longer  period  than  cor- 
porate life  of  bank. 

Distinguished  in  Kinsman  v.  Fisk,  37  App.  Div.  448,  50  N.  Y.  Supp.  33,  hold- 
ing vendee  of  stock  guaranteeing  vendor's  employment  by  corporation  for  stated 
t©rm  and  salary,  liable  therefor  after  receiver  appointed;  Babbitt  v.  Gibbs,  150 
N.  Y.  280,  44  N.  E.  952,  holding  right  to  compensation  for  services  on  reorganiza- 
tion of  railroad  not  lost  by  change  in  agencies  contemplated;  New  York  Poly- 
clinic Med.  School  v.  King,  27  Misc.  251,  57  N.  Y.  Supp.  790,  holding  breach  of 
contract  to  publish  journal  due  to  dispute  with  printer  not  excusable;  Windnruller 
V.  Standard  Distilling  &  Distributing  Co.  115  Fed.  748,  raising,  without  deciding, 
liability  to  pay  guaranteed  dividend  after  corporation's  dissolution. 

Spllttinar  demands. 

Cited  in  Fox  v.  Phyfe,  30  Misc.  208,  73  N.  Y.  Supp.  149,  holding  entire  claim 
for  legal  services  cannot  be  split  into  several  suits;  People  v.  Welch,  141  N.  Y. 
200,  57  N.  Y.  S.  R.  392,  38  Am.  St.  Rep.  793,  30  N.  E.  328,  Affirming  74  Hun,  474, 
57  N.  Y.  S.  R.  42,  20  N.  Y.  Supp.  094. 
Concurrent  Jnrlsdlctlon  of  state  and  Federal  courts  over  crlnie. 

Followed  in  Sexton  v.  California,  189  U.  S.  324,  47  L.  ed.  835,  23  Sup.  Ct.  Rep. 
543,  sustaining  concurrent  jurisdiction  of  state  with  United  States  court  over 
ofTense  of  extorting  money  under  threat  to  accuse  person  of  crime  under  laws  of 
United  States. 

Cited  in  note  (01  L.  R.  A.  280)  on  negligent  homicide. 

24  L.  R.  A.  123,  MURPHY  v.  WHITNEY,  140  N.  Y.  641,  50  N.  Y.  S.  R.  510,  35 

N.  E.  930. 
Snspenslon  of  poorer  of  alienation. 

Cited  in  Sawyer  v.  Cubby,  140  N.  Y.  190,  40  N.  E.  809,  sustaining  legacy  con- 
ditional on  legatee's  paying  testator's  insurance  premiums  and  on  payment  of 
insurance  to  beneficiary  within  one  year;  Neilson  v.  Brown,  31  Misc.  504,  05 
N.  Y.  Supp.  585,  sustaining  trust  with  remainder  to  life  beneficiary's  children  on 
severally  becoming  twenty-five;  Torpy  v.  Betts,  123  Mich.  241,  81  N.  W.  1094, 
sustaining  devise  of  remainder  after  wife's  death  to  son  conditioned  on  payment 
to  daughter,  with  fee  to  survivor  upon  death  of  either  without  issue. 

Joint  tenancy. 

Cited  in  Colson  v.  Baker,  42  Misc.  410,  87  N.  Y.  Supp.  238,  holding  that 
owner  in  fee  may,  by  direct  grant,  deed  to  another  and  himself  in  joint  tenancy, 
without  intervention  of  third  party. 

Part  performance  of  contract  vrithin  statute  of  frauds. 

Cited  in  Kincaid  v.  Kincaid,  85  Hun,  144,  32  N.  Y.  Supp.  470,  decreeing  specific 
performance  of  agreement  to  give  life  lease,  within  statute  of  frauds,  in  part 
performance  of  which  deed  had  been  made  and  delivered;  Greenly  v.  Shelmidine, 
83  App.  Div.  503,  82  N.  Y.  Supp.  170,  sustaining  verbal  agreement  as  to  realty, 
when  partly  performed  by  conveyance  of  property;  Veeder  v.  Horstmann,  86 
App.  Div.  101,  83  N.  Y.  Supp.  99,  holding  oral  agreement  respecting  real  estate 


which  is  binding  upon  original  parties,  binding  upon  their  privies,  in  absence 
of  intervening  equities. 

Prayer  for  excessive  relief  as  grronnd  for  demurrer. 

Cited  in  Heath  v.  Heath,  18  Misc.  523,  42  N.  Y.  Supp.  1087,  holding  coinplaint 
demanding  greater  relief  than  plaintiff  entitled  to  not  demurrable. 

24  L.  R.  A.  12(J,  STATE  v.  WELDON,  39  S.  C.  318,  17  S.  E.  688. 
Evidence  of  other  offenses. 

Cited  in  note  (62  L.  R.  A.  324)  on  evidence  of  other  crimes  in  criminal  cases. 

24  L.  R.  A.  130,  GOULD  v.  CARR,  33  Fla.  523,  15  So.  259. 
Adverse  possession. 

Cited  in  Barrs  v.  Brace,  38  Fla.  268,  20  So.  991,  holding  enclosure  by  fence 
with  understanding  for  removal  to  true  line  when  ascertained  not  adverse  hold- 
ing; Reyes  v.  Middleton,  36  Fla.  106,  29  L.  R.  A.  68,  51  Am.  St.  Rep.  17,  17  So. 
937,  holding  conveyance  showing  on  face  possession  adverse  to  grantor,  void  as  to 
adverse  possessor. 

24  L.  R.  A.  137,  MILLER  v.  MILLER,  33  Fla.  453,  15  So.  222. 
Residence   conferrlnar  Jurisdiction   of  divorce  suit. 

Cited  in  Gredler  v.  Gredler,  36  Fla.  373,  18  So.  762,  holding  applicant  for 
divorce  must  allege  and  prove  two  years'  prior  residence  in  state. 

Residence  conferrlnar  Jurisdiction  of  suit  for  alimony. 

Cited  in  Shrader  v.  Shrader,  36  Fla.  512,  18  So.  672,  granting  alimony  upon 
failure  to  support  vvhere  husband  resides  in  state;  Donnelly  v.  Donnelly,  39  Fla. 
231.  22  So.  648,  holding  bill  for  alimony  must  show  husband  or  wife  bona  fide 
resident. 
Alloivance  of  temporary  alimony. 

Cit^d  in  Milliron  v.  Milliron.  9  S.  D.  183,  62  Am.  St.  Rep.  863,  68  N.  W.  286, 
holding  temporary  alimony  and  suit  money  allowable  during  pendency  of  action 
for  separate  maintenance;  Moore  v.  Moore,  130  N.  C.  337,  41  S.  E.  943,  holding 
amount  of  alimony  pendente  lite  within  discretion  of  court. 

Cited  in  footnote  to  Hite  v.  Hit«,  45  L.  R.  A.  793,  which  holds  prima  facie 
case  of  marriage  made  by  wife  on  own  showing  insufficient  to  authorize  alimonv. 

Doinlcll  of  fvlfe  for  purpose  of  divorce. 

Cited  in  footnotes  to  Atherton  v.  Atherton,  40  L.  R.  A.  291,  which  holds  matri- 
monial domicil  of  wife  leaving  husband  for  cruelty  may  be  changed  by  removal 
to  other  state;  Kempson  v.  Kempson,  58  L.  R.  A.  484,  which  sustains  jurisdiction 
in  state  where  parties  married  and  wife  resides,  of  suit  to  enjoin  fraudulent 
divorce  suit  by  husband  in  other  state. 

24  L.  R.  A.  141,  CHICAGO,  B.  &  Q.  R.  CO.  v.  JONES,  149  111.  361,  4  Inters.  Com. 

Rep.  683,  41  Am.  St.  Rep.  278,  37  N.  E.  247. 
Sfntir  control  of  ec»ri»orfill4*»H. 

Citrd  in  FrfiTiklfti  L.  Ins  Co.  \\  Pcnplp.  im  111.  621.  M  If,  E.  37l>|  holding  6t^^ 
povntiotiff  (EuiDK  I'Uf^tJit's^  11!  state  isiihjet?t  to  polfct!  juiwer* 
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Reffvlatlon  of  bvsinem  affected  vrlth  public  use. 

Cited  in  Danville  v.  Danville  Water  Co.  178  111.  310,  69  Am.  St.  Rep.  304,  63 
N.  E.  118,  sustaining  act  empowering  cities  to  fix  reasonable  water  rate.<;;  Peo- 
ple's Gaslight  &  Coke  Co.  v.  Hale,  94  111.  App.  423,  sustaining  power  of  village 
trustees  to  fix  gaa  rates. 

Cited  in  notes  (33  L.  R.  A.  183,  187)  on  legislative  power  to  fix  tolls,  rates, 
or  prices;  (33  L.  R.  A.  210)  as  to  when  rates  fixed  by  penal  statute  are  suffi- 
ciently definite  and  certain. 

— —  State  reiralatlon  of  carrier's  rates. 

Cited  in  Inman  v.  St.  Louis  S.  W.  R.  Co.  14  Tex.  Civ.  App.  62,  37  S.  W.  37, 
holding  railroad  bound  to  accept  goods  routed  over  connecting  line  upon  tender 
of  through  joint  rate  fixed  by  railroad  commission;  McChord  v.  Louisville  &  N. 
R.  Co.  183  U.  S.  499,  46  L.  ed.  296,  22  Sup.  Ct.  Rep.  165,  dissolving  injunction 
restraining  railroad  commission  from  proceeding  to  fix  reasonable  rates  under 
Kentucky  statute. 

Distinguished  in  Louisville  &  N.  R.  Co.  v.  Com.  99  Ky.  140,  33  L.  R.  A.  212, 
59  Am.  St.  Rep.  457,  35  S.  W.  129,  holding  statute  imposing  penalty  on  carrier 
for  charging  more  than  reasonable  compensation  without  fixing  standard,  void 
for  uncertainty. 

•—  Rate  prescribed  as  evidence  of  reasonableness. 

Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,  199  III.  642,  65  N.  E.  470, 
holding  rate  of  street  car  fare  prescribed  by  ordinance  presumptively  reasonable. 
Unlawful  delegation  of  lefflslatlve  power. 

Cited  in  Chicago  v.  Stratton,  162  111.  503,  35  L.  R.  A.  87,  53  Am.  St.  Rep.  325, 
44  N.  E.  853,  holding  ordinance  prohibiting  erection  of  livery  stable  without  con- 
sent of  property  owners  not  invalid  as  delegation  of  legislative  power;  Fish  v. 
McGann,  205  111.  187,  68  N.  E.  761,  holding  discretion  given  heads  of  depart- 
ments to  complete  appointment  of  civil  service  employees,  not  delegation  of  legis- 
lative authority  to  fix  period  of  probation. 

Authority  of  railroad  commissioners. 

Cited  in  footnote  to  State  ex  rel.  Tompkins  v.  Chicago,  St.  P.  ^f.  &  0.  R.  Co. 
47   L.  R.  A.  569,  which  sustains  railroad  commissioner's  authority  to  require 
building  of  depot. 
Validity  of  statutes  prescribing  rules  of  evidence. 

Cited  in  Hopper  v.  Chicago,  M.  &  St.  P.  R.  Co.  91  Iowa,  646,  60  N.  W.  487, 
sustaining  statute  making  copy  of  rate  schedule  certified  by  secretary  of  com- 
mission, evidence;  Schuler  v.  Hogan,  168  111.  375,  48  N.  E.  195,  sustaining  statute 
making  certificate  prima  facie  evidence  of  valid  nomination;  Baltimore  &,  O.  S. 
W.  R.  Co.  V.  Tripp,  175  111.  254,  51  N.  E.  833,  and  First  Nat.  Bank  v.  Lake  Erie 
&  W.  R.  Co.  174  111.  43,  50  N.  E.  1023,  sustaining  statute  making  communica- 
tion of  fire  from  locomotive  prima  facie  evidence  of  negligence;  State  v.  Beach, 
147  Ind.  80,  36  L,  R.  A.  182,  46  N.  E.  145,  and  Meadowcraft  v.  People,  163  111.  68, 
35  L.  R.  A.  181,  54  Am.  St.  Rep.  447,  45  N.  E.  303,  sustaining  statute  making 
failure  or  suspension  of  banker  within  thirty  days  after  receiving  deposit,  prima 
facie  evidence  of  intent  to  defraud;  People  ex  rel.  Hillel  Lodge  No.  72,  I.  0.  B.  B. 
V.  Rose,  207  HI.  361,  69  N.  E.  762,  construing  statute  to  mean  that  failure  of 
corporation  to  annually  report  to  secretary  of  state,  is  prima  facie  evidence  of 
nonuser  authorizing  forfeiture  of  charter. 


686  L.  K.  A.  CASES  AS  ACTHOKITIES.         [24  L.  K.  A 

Cited  in  footnotes  to  Vega  S.  S.  Co.  v.  Consolidated  Elevator  Co.  43  L.  R.  A. 
843,  which  denies  validity  of  statute  making  state  weighmaster's  oertificat*  of 
weight  of  grain  conclusive;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Read,  56  L.  R.  A. 
468,  which  holds  void,  statute  preventing  railroad  company  from  setting  up  in 
defense  of  suit  for  injury  to  employee,  decisions  of  state  where  injury  occurred; 
Missouri,  K.  &  T.  R.  Co.  v.  Simonson,  57  L.  R.  A.  765,  which  holds  void,  statute 
making  specifications  of  weights  in  bills  of  lading,  conclusive. 

BIfect  of  statute  prescrlblnar  rule  of  evidence. 

Cited  in  Hopper  v.  Chicago,  M.  &  St.  P.  R.  Co.  91  Iowa,  647,  60  N.  W.  487. 
holding  duly  certified  copy  of  rate  schedule  cannot  be  excluded  from  evidence  for 
defect  in  form  of  original  certificate. 

How    far   statute*   affected   by   Invalidity   of   i»art. 

Cited  in  Ritchie  v.  People,  155  111.  123,  29  L.  R.  A.  88,  46  Am.  St.  Rep.  315, 
40  N.  E.  454,  holding  unconstitutional  clauses,  if  separable,  do  not  invalidate  rest 
of  act;  Scott  v.  Flowers,  61  Neb.  623,  85  N.  W.  857,  holding  residue  of  statute 
valid  where  unconstitutional  portions  separable  and  did  not  induce  adoption; 
Verdin  v.  St.  Louis,  131  Mo.  138,  33  S.  W.  480  (separate  opinion),  sust^ainin? 
validity  of  remainder  of  paving  ordinance  containing  separable  invalid  provision 
for  maintenance;  Morgan  v.  State,  64  Neb.  370,  90  N.  W.  108,  holding  that  in- 
valid taxing  clause  may  be  stricken  out  of  ordinance  licensing  billiard  rooics 
without  invalidating  remaining  portions;  Ballard  v.  Mississippi  Cotton  Oil  Co. 
81  Miss.  578,  62  L.  R,  A.  419,  96  Am.  St.  Rep.  476,  34  So.  533,  sustaining  sever- 
ance of  unconstitutional  portions  of  statute,  when  its  provisions  are  not  inter- 
dependent. 

Effect  of  chanffe  In  remedy  on  pendlngr  actions. 

Cited  in  footnote  to  Cassard  v.  Tracy,  49  L.  R.  A.  272,  which  holds  pending 
appeals  within  provision  in  new  Constitution  giving  supreme  court  power  to 
determine  questions  of  fact  as  well  as  of  law. 

Relation  of  amendment  to  declaration  back  to  commencement  of  anit. 

Distinguished  in  Foreman  Shoe  Co.  v.  F.  M.  Lewis  &  Co.  92  111.  App.  559. 
holding  amendment  after  plea  filed  in  another  action  not  available  to  show  iden- 
tity of  causes  of  action. 

— -  A«  avoiding  bar  of  limitation*. 

Cited  in  Whalen  v.  Gordon,  37  C.  C.  A.  74,  95  Fed.  309;  Harper  v.  Illinois^ 
C.  R.  Co.  74  111.  App.  76;  Eylenfeldt  v.  Illinois  Steel  Co.  165  111.  188,  46  N.  E. 
266;  Richter  v.  Michigan  Mut.  L.  Ins.  Co.  66  111  App  608;  Fish  v.  Farwell,  160 
111.  247,  43  N.  E.  367;  Secord-Hopkins  Co.  v.  Lincoln,  173  111.  363.  50  N.  E. 
1074,  AflSrming  73  111.  App.  40, —  holding  amended  declaration  stating  new  causp 
of  action  does  not  relate  back  taking  case  of  statute  of  limitations ;  Chicago  City 
R.  Co.  V.  Leach,  182  111.  366,  55  N.  E.  334,  holding  amendment  charging  Incom- 
petency of  servants  in  action  based  on  operating  cars  at  dangerous  speed  barred 
by  statute;  Foster  v.  St.  Luke's  Hospital,  191  111.  95,  60  N.  E.  803,  Afl5rminpr 
86  111.  App.  286,  holding  defective  declaration  cannot  be  amended  after  statute 
of  limitations  has  run;  Brink's  Exp.  Co.  v.  O'Donnell,  88  111.  App.  461,  holding; 
bar  of  statute  of  limitations  should  be  presented  by  plea  to  amendment  setting 
up  new  cause  of  action. 

Cited  in  footnote  to  Love  v.  Southern  R.  Co.  55  L.  R.  A.  471,  which  sustain* 
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right  to  file  new  declaration  after  limitation  period  has  elapsed,  naming  statu- 
tory beneficiaries  in  action  for  death. 

Distinguished  in  Metropolitan  L.  Ins.  Co.  v.  People,  106  111.  App.  519;  Fish  v. 
Farwell,  54  111.  App.  459;  New  York  L.  Ins.  Co.  v.  People,  95  111.  App.  140;  Swift 
V.  Foster,  163  111.  53,  44  N.  E.  837;  Chicago  City  R.  Co.  v.  McMeen,  206  111.  114, 
68  N.  E.  1093, —  holding  amended  declaration  restating  original  cause  of  action 
not  subject  to  bar  of  statute  of  limitations. 

84  L.  R.  A.  152,  BURDICK  v.  PEOPLE,  149  111.  600,  41  Am.  St.  Rep.  329,  36 
N.  E.  948,  952. 

Motion  to  annul  judgment  and  opinion  for  collusion  in  Re  Burdick,  162  111.  50, 
44  N.  E.  413. 

Followed  without  discussion  in  Burdick  v.  People,  149  111.  611,  36  N.  E.  952. 
Statutes  affalnst  ticket  brokerairc* 

Cited  in  State  v.  Corbett,  57  Minn.  353,  24  L.  R.  A.  501,  4  Inters.  Com.  Rep. 
697.  59  N.  W.  317;  Com.  v.  Keary,  14  Pa.  Super.  Ct.  587;  Allardt  v.  People,  197 
111.  508,  64  N.  E.  533, —  sustaining  constitutionality  of  anti-scalper  law;  Jannin 
V.  State,  42  Tex.  Crim.  Rep.  640,  53  L.  R.  A.  351,  96  Am.  St.  Rep.  821,  51  S.  W. 
1126,  holding  statute  prohibiting  selling  of  tickets  without  authority  from  rail- 
way company  valid  exercise  of  police  power;  Ex  parte  Lorenzen,  128  Cal.  437, 
60  L.  R.  A.  57,  79  Am.  St.  Rep.  47,  61  Pac.  68,  sustaining  constitutionality  of 
ordinance  forbidding  unauthorized  gift,  sale,  or  issue  of  street  car  transfers; 
Jannin  v.  State,  42  Tex.  Crim.  App.  640,  53  L.  R.  A.  351,  footnote  p.  349,  51 
8.  W.  1126,  holding  void,  statute  against  sale  of  railroad  tickets  by  other  than 
company's  agent;  dissenting  opinion  in  People  ex  rel.  Tyroler  v.  City  Prison, 
157  N.  Y.  136,  43  L.  R.  A.  272,  footnote  p.  264,  68  Am.  St.  Rep.  703,  51  N.  E. 
1006,  Reversing  26  App.  Div.  234,  50  N.  Y.  Supp  50,  majority  holding  statute 
forbidding  unauthorized  sale  of  passage  tickets,  unconstitutional. 

Cited  in  footnote  to  State  v.  Corbett,  24  L.  R.  A.  498,  which  holds  #ralid,  act 
allowing  sale  of  tickets  by  particular  agents  only. 

Cited  in  note  (53  L.  R.  A.  764)  on  constitutionality  of  statute  attempting  to 
grant  monopoly. 
Interference  ^vlth  interstate  commerce. 

Cited  in  Willfong  v.  Omaha  &  St.  L.  R.  Co.  116  Iowa,  551,  90  N.  W.  358,  hold- 
ing statute  requiring  sounding  of  whistle  before  reaching  crossing,  valid  police 
regulation  not  interfering  with  interstate  commerce. 

Cited  in  footnote  to  Burrows  v.  Delta  Transp.  Co.  29  L.  R.  A.  468,  which  sus- 
tains validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood. 

Passaiire  ticket  as  contract. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Dumser,  161  111.  104,  43  N.  E.  698,  holding 
parol  evidence  admissible  to  show  contract  by  railroad  to  carry  passenger  to 
destination,  notwithstanding  designation  in  ticket  of  terminal  railroad  for  part 
of  distance;  Chicago  &  A.  R.  Co.  v.  Mulford,  162  111.  531,  35  L.  R.  A.  601,  44 
N.  E.  861,  holding  ticket  "good  for  one  first-class  passage"  bearing  coupons  good 
over  connecting  roads,  not  contract  of  selling  company  to  transport  holder  over 
connecting  roads. 
Due  proeeM  of  law. 

Cited  in  Hanson  v.  Krehbiel,  68  Kan.  675,  64  L.  R.  A.  793,  75  Pac.  1041,  hold- 
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ing  that  due  course  of  law  means  reparation  for  injury  ordered  by  tribunM 
having  jurisdiction,  after  fair  hearing;  People  ex  rel.  Hillel  Lodge  Xo.  72.  I.  0 
B.  B.  V.  Rose,  207  111.  368,  69  N.  E.  762  (dissenting  opinion),  majority  holding 
statute  valid,  which  provides  that  failure  of  corporation  to  file  annual  report 
with  secretary  of  state,  and  pay  filing  fee,  shall  work  forfeiture  of  charter. 

24  L.  R.  A.  166,  PITTSBURGH,  FT.  W.  &  C.  R.  CO.  v.  CHEEVERS,  149  ni.  430. 
37  N.  E.  49. 

Rlfflit  of  private  remedy  for  public  nnlaanee. 

Cited  in  Guttery  v.  Glenn,  201  111.  291,  66  >T.  E.  305,  holding  closing  of  public 
street  by  public  authorities  public  nuisance,  and  not  restrainable  at  suit  of 
private  person  in  absence  of  special  injury  suffered  by  him. 

Limitation  of  ordinance  by  prior  contract. 

Cited  in  footnote  to  Lindsey  v.  Anniston,  27  L.  R.  A.  436,  which  holds  ordi- 
nance excluding  hackmen  from  depots  at  train  time  not  limited  by  prior  contract 
between  carrier  and  hackmen. 


24  L.  R.  A.  K'8,  McALTRTER  v.  BURGESS,  161  Mass.  269,  37  N.  E.  173. 
Public  charitable  ffift*. 

Cited  in  Re  Bartlett,  163  Mass.  514,  40  N.  E.  899,  holding  gift  of  lot  and 
money  to  be  used  when  building  of  new  \illage  chapel  may  seem  advisable,  valid; 
Teele  v.  Bishop  of  Derry,  168  Mass.  342,  38  L.  R.  A.  630,  60  Am.  St.  Rep.  401, 
47  N.  E.  422,  holding  bequest  in  trust  to  build  chapel  for  public  worship  under 
auspices  of  Roman  Catholic  church,  valid;  Thompson  v.  Brown,  62  L.  R.  A.  39S, 
holding  valid,  devise  of  fund  to  be  distributed  "to  the  poor." 

24  L.  R.«A.  161,  POSTAL  TELEG.  CABLE  CO.  v.  BALTIMORE,  79  Md.  502,  29 

Atl.  819. 
State  and  municipal  taxation  and  regrnlatlon  of  electric  companies. 

Affirmed  in  156  U.  S.  210,  39  L.  ed.  399,  15  Sup.  Ct.  Rep.  356,  sustaining  munici 
pal  tax  of  $2  each  on  telegraph,  telephone,  and  electric  poles. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Howell,  30  L.  R.  A.  158,  which 
sustains  state  law  subjecting  telegraph  companies  to  penalties  for  acts  of  negli- 
gence entirely  within  state;  Michigan  Teleph.  Co.  v.  Benton  Harbor,  47  L.  R.  A. 
104,  which  holds  city's  consent  unnecessary  to  use  of  streets  by  telephone  com- 
oanies;  Western  U.  Teleg.  Co.  v.  Freemont,  26  L.  R.  A.  698,  which  uphold* 
license  tax  on  telegraph  business  as  to  messages  wholly  within  the  state;  Tole^io 
V.  Western  U.  Teleg.  Co.  52  L.  R.  A.  730,  which  sustains  city's  right  to  make 
local  regulations  for  permitting  stringing  of  telegraph  wires  in  streets;  Hodge? 
V.  Western  U.  Teleg.  Co.  29  L.  R.  A.  770,  which  holds  void,  exaction  of  rent  for 
use  of  streets  for  telegraph  trolleys  and  wires. 

Cited  in  notes  (31  L.  R.  A.  803,  804,  808)  on  police  regulation  of  electric 
companies;  (60  L.  R.  A.  656)  on  corporate  taxation  and  the  commerce  clause: 
(^4  L.  R.  A.  312)  on  exclusion  of  foreign  corporations  as  interference  with  inter- 
state commerce;  (24  L.  R.  A.  327)  on  right  of  foreign  corporations  to  own  leal 
estate. 
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24  L.  R.  A.  1G8,  SCH\VANP:BECK  v.  SMITH,  77  Md.  314,  26  Atl.  409. 
Refusal  of  •pedflc  performance  for  IndeflnlteneMi  of  contract. 

Cited  in  Horner  v.  Woodland,  88  Md.  513,  41  Atl.  1079,  refusing  specific  per- 
formance of  indefinite  and  obscure  contract  not  showing  farm  intended  to  be  sold. 

Cited  in  footnotes  to  Davie  v.  Lumberman's  Min.  Co.  24  L.  R.  A.  357,  which 
holds  indefinite,  contract  to  mine  ore  at  fixed  price  as  long  as  it  can  be  made  to 
**pay;"  Stanton  v.  Singleton,  47  L.  R.  A.  334,  which  denies  right  to  specific  per- 
formance of  contract  for  "opening  and  developing*'  mining  property;  Boraer  Bros. 
V.  Canady,  55  L.  R.  A.  328,  which  refuses  specific  performance  of  indefinite  con- 
tract to  purchase  standing  timber  on  fourteen  different  tracts  in  two  counties 
scattered  over  5,000  acres. 

24  L.  R.  A.  170,  TENNESSEE  USE  OF  UNITED  STATES  v.' HILL,  9  C.  C.  A. 
320,  22  U.  S.  App.  1,  60  Fed.  1005. 

24  L.  R.  A.  174,  FALLS  v.  UNITED  STATES  SAV.  LOAN  &  BLDG.  CO.  97  Ala. 

417,  38  Am.  St.  Rep.  194,  13  So.  25. 
Printed  statnte*  a«  evidence. 

Cited  in  Hollister  v.  McCord,  111  Wis.  644,  87  N.  W.  475,  holding  statutes 
published  by  private  person,  under  legislative  authority,  within  law  making  stat- 
utes "purporting  to  be  published"  by  government  competent  evidence;  Summitt 
V.  United  States  Life  Ins.  Co.  123  Iowa,  685,  99  N.  W.  563,  holding  volume  pur- 
porting to  be  laws  of  a  state  passed  during  specified  period  and  bearing  certifi- 
cate of  secretary  of  state,  admissible  as  presumptive  evidence  of  such  laws. 

Conflict  of  la-ws  as  to  corporate  poirers. 

Cited  in  Williams  v.  Gold  Hill  Min.  Co.  96  Fed.  463,  holding  mortgage  by 
foreign  corporation  not  ratified  by  stockholders  as  required  by  state  law,  void; 
Fowler  v.  Bell,  90  Tex.  157,  39  L.  R.  A.  256,  59  Am.  St.  Rep.  788,  37  S.  W.  1058, 
holding  validity  of  chattel  mortgage  by  foreign  insolvent  corporation  to  secure 
creditor,  governed  by  law  of  state  where  property  situated ;  Spinney  v.  Chapman, 
121  Iowa,  43,  100  Am.  St.  Rep.  305,  95  N.  W.  230,  holding  borrowing  member  of 
insolvent  foreign  loan  association  entitled  to  have  his  rights  determined  by  laws 
of  his  own  state. 
RlgrhtK  of  foreliirn  loan  assoclatlonM. 

Cited  in  Eslava  v.  New  York  Nat.  Bldg.  &  L.  Asso.  121  Ala.  483,  25  So.  1013, 
sustaining  right  of  foreign  loan  association  to  do  business  within  state,  subject 
to  legal  restrictions;  National  Mut.  Bldg.  &  L.  Asso.  v.  Pinkston,  79  Miss.  483, 
30  N.  W.  692,  holding  exception  from  usury  laws  in  favor  of  domestic  building 
association  only;  Fowler  v.  Bell,  90  Tex.  161,  59  Am.  St.  Rep.  788,  37  S.  W. 
1058,  denying  foreign  corporation  doing  business  within  state  exercise  of  powers 
not  allowed  by  laws  and  policy  of  state. 

Cited  in  footnote  to  Floyd  v.  National  Loan  &  Invest.  Co.  64  L.  R,  A.  536, 
which  holds  contract  with  foreign  loan  association  not  within  exemption  of  do- 
mestic associations  as  to  usury  unless  in  conformity  to  local  law. 

Vsnryi  contractu  of  bnlldlnir  and  loan  asapdatlonK. 

Cited  in  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  297,  holding  premium 
arbitrarily  fixed  by  loan  association  usurious  device;   Lindsay  v.  United  States 
Sav.  &  L.  Asso.  120  Ala.  105,  42  L.  R.  A.  784,  24  So.  171,  holding  statute  de- 
claring premiums  and  fines  debts,  not  interest,  inapplicable  to  past  transactions. 
L.  R.  A.  Ar.— Vol.  III.— 44. 
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Cited  in  footnotos  to  Washin^on  Nut.  Bldg.  Loan  &  Invest,  Aeso*  v,  St^nlef* 
B$  h.  R.  A,  810,  which  holds  exaction  of  monthly  pri?niiijni  which,  witli  Int^rcM. 
exceeds  legal  rate,  iinaiithon^ed;  Gray  v,  Baltimore  Bhlg.  k  L.  Asso.  54  L.  R.  A^ 
211 J  which  bohl^  pi>re^nta^i>  payable  to  loan  association  indoiiuitely,  usurioq^ 
though  called  '^preniiuin  ;*■  Pacific  States  Sav.  Loan  &  Bldg-  Co.  v.  Hill,  56  L,  1. 
A.  ]{}3,  w4iich  holds  requirement  that  borrower  bid  for  stock  and  pay  dues  on 
aarne*  device  to  cover  usury. 

Difttiiigtiisbed  in  Pioneer  Sav.  &  L.  Co*  v*  Nonnemacher,  127  Ala.  545,  30  So.  79. 
holding  borrowing  from  and  taking  stock  in  loan  asgoctation  not  usiurioua  device 
ivh^e  shareholder  pariicjpates  in  management  and  profits* 

■'"^  Monthly-   pnyixient   FOntmctn. 

Cited  in  Union  Sav.  Bank  &  T.  Co.  v.  mttenheim,  107  Oa.  018,  34  8-  E.  217. 
holding  loanj  with  interest  calculated  at  highest  rate  for  full  period  and  aggre 
gate  of  principal  and  interest  made  payable  in  monthly  instalmeutSj  usurious. 

Cited  in  Lindsay  v.  United  States  Sav.  d  L.  Co.  127  Ala.  37*2,  51  L.  R.  A.  39S, 
28  So.  717  (dissenting  opinion),  majorttj  holding  legal  interest  must  he  paid 
to  redeem  from  usurious  mortgage  legally  uuenforeeable  except  as  to  principal. 

Cited  in  Ashurst  v.  Asburat,  II!)  Ala.  230,  24  So,  7 GO,  holding  noto  and  mort- 
gage sig^iedf  and  covering  lands^  in  Alabama,  and  providing-  same  "shall  be  gotr- 
erned  by  Alabama  laws,"  Alabama  trantaaction;  People's  Bldg,  Ijoan  &  Sav,  A^so. 
v.  Fowhle,  17  Utah,  13lh  53  Pac.  9J)?>.  holding  building  association  loan  secured 
by  mortgage*  payments  being  made  to  local  agent,  poverned  by  law  of  place  of 
performance;  Snyder  v.  Fidi-Hty  Sav,  A^m.  23  Utah,  301,  fi4  Fae.  870,  construing 
loan  contract,  payable  ei^ewbcrej  according  to  laws  of  state  where  mortgaged  lantl 
situated  1  National  Mut.  Bldg.  ^  L,  Asso.  v.  Burch,  124  Mich.  66,  83  Am.  ^t. 
Hep.  311,  8-2  N.  W.  837,  and  Building  &  F^.  Asso,  v.  Griffin,  90  Tex.  489,  3fl  S.  W. 
656,  holding  loan  by  foreign  association,  valid  where  payabJej  governed  l»y  Ufiury 
laws  of  state  where  mortgnged  property  situated;  Meroney  v.  Atlanta  Bldg.  &  L* 
Asso.  lia  N.  a  807,  47  Am.  SL  Bep.  841,  21  S.  E,  924,  and  Shannon  v.  y^wi^rgifl 
State  Bldg.  k  L,  Asso.  78  Miss.  060,  57  L,  R.  A.  803,  84  Am.  St.  Rep.  657,  3ft 
So.  51.  holding  foreign  building  nssocintion  loan,  valid  where  payable,  subject 
to  usur>'  laws  of  state  where  mortfjagcd  propert}"  situated  and  payments  actu- 
ally made;  Melhvaine  v,  Iseley,  00  Fed.  GO,  following  North  Carolina  rule  that 
mortgage  to  loan  association  subject  to  local  usury  laws,  regardless  of  expressed 
intention. 

Cited  in  footnote  to  National  Mut,  Bldg,  k  h.  As5io.  v.  Brnhan,  57  L.  R,  A.  7P3. 
which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  seeured  by 
mortgage  on  land  in  state,  determined  by  local  law;  Washington  Nat.  BJdg.  fxtan 
&  Invest.  Asso,  V.  Stanley,  58  L.  B.  A.  810,  'which  holds  contract  treated  a^  do- 
mestic, where  application  for  loan  made  to  association  doing  business  in  state. 
through  resident  agent,  secured  by  mortgage  on  land  in  state,  where  money  alsn 
used. 

Cited  in  notes  (55  L,  R.  A.  944)  on  whether  lex  r^"  sitw  necessarily  control 
with  respect  to  interest  and  usury  in  action  to  foreclose  mortgage  on  real  prop- 
erty; VG^  Lt  E,  A,  fi7J  on  conflict  of  laws  as  to  interest  and  usury. 
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Special  prlvlleire*  of  bvlldlnff  and  lc»an  aaaodatlonii* 

Cited  in  footnote  to  Julien  v.  Model  Bldg.  Loan  &  Invest.  Asso.  61  L.  R.  A.  668 
which  sustains  statute  giving  mortgages  to  loan  associations  priority  over  all 
liens  filed  after  date  of  their  record. 

24  L.  R.  A.  183,  CARGILL  v.  KOUNTZE  BROS.  86  Tex.  386,  40  Am.  St.  Rep. 

853,  22  S.  W.  1016,  25  S.  W.  13. 
Discoi^ery  of  evidence. 

Cited  in  Austin  &  N.  W.  R.  Co.  v.  Cluck,  64  L.  R.  A.  499,  denying  court's  au- 
thority to  introduce  new  process  to  enable  parties  to  secure  evidence  in  support 
of  their  case. 

Cited  in  footnotes  to  Reynolds  v.  Burgess  Sulphite  Fibre  Co.  57  L.  R.  A.  949, 
which  holds  production  of  broken  machinery  for  examination  by  intending  ex- 
perts compellable;  Martin  v.  Elliott,  31  L.  R.  A.  169,  which  denies  power  of 
court  to  order  veterinary  surgeon  to  go  on  owner's  premises  without  consent  to 
examine  horse  whose  condition  in  dispute;  Ex  parte  Clarke,  46  L.  R.  A.  835» 
which  denies  power  to  compel  witness  to  produce  books  and  papers  without  show- . 
ing  their  materiality. 

Cited  in  note  (63  L.  R.  A.  694)  on  equitable  remedy  to  subject  choses  in  action 
to  judgment  after  return  of  no  property  found. 

24  L.  R.  A.  195,  Ex  parte  SING  LEE,  96  Cal.  354,  31  Am.  St.  Rep.  218,  31  Pac. 

245. 
Constitntlonality  of  mnnldpal  police  rearnlatlon*. 

Cited  in  Ex  parte  Whitwell,  98  Cal.  79,  19  L.  R.  A.  730,  35  Am.  St.  Rep.  152, 
32  Pac.  870,  holding  ordinance  prescribing  character  of  building  to  be  used  for 
hospitals  for  insane,  not  to  be  located  within  400  yards  of  school  or  dwelling, 
invalid;  Los  Angeles  v.  Hollywood  Cemetery  Asso.  124  Cal.  348,  71  Am.  St.  Rep. 
75,  57  Pac.  153,  holding  ordinance  prohibiting  establishment  or  enlargement  of 
cemetery  within  county  without  supervisor's  permission,  invalid;  Shreveport  v. 
Robinson,  51  La.  Ann.  1316,  26  So.  277,  holding  ordinance  prohibiting  laundry 
within  certain  limits  except  in  stone  or  brick  buildings,  invalid;  Jew  Ho  v. 
Williamson,  103  Fed.  19,  holding  quarantine  of  large  district,  permitting  free 
intercourse  of  persons  within  it,  unreasonable;  Fischer  v.  St.  Louis,  194  U.  S. 
372,  48  L.  ed.  1024,  24  Sup.  Ct.  Rep.  673,  sustaining  ordinance  prohibiting  erec- 
tion of  dairy  stable  within  city  limits  without  authority  from  municipal  assembly. 

Cited  in  notes    (21  L.  R.  A.  796)    on  constitutionality  of  statutes  restricting 
contracts  and  business;    (36  L.  R.  A.  608)    on  power  of  municipal  corporations 
to  define,  prevent,  and  abate  nuisances;    (38  L.  R.  A.  652)   on  municipal  power 
over  nuisances  relating  to  contract  or  business. 
Delearatlon  of  mnnldpal  power. 

Cited  in  note  (20  L.  R.  A.  725,  727)  on  delegation  of  municipal  power  as  to 
license,  franchise,  and  buildings. 

24  L.  R.  A.  197,  WITTENBROCK  v.  PARKER,  102  Cal.  93,  41  Am.  St.  Rep.  173, 

36  Pac.  374. 
Iiriien  relation  of  attorney  and  client  exists. 

Cited  in  Lawall  v.  Groman,  180  Pa.  539,  40  W.  N.  C.  199,  57  Am.  St.  Rep.  662, 
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37  Atl.  P8,  holding  attorney  representing  mortgagor  may  act  for  mortgagee  in 
examining  title. 

Attorney's  knoirledir^  as  notice  to  client  or  partners. 

Cited  in  Deering  v.  Holcomb,  26  Wash.  597,  67  Pac.  240,  holding  attorney's 
knowledge  of  facta  sufficient  to  put  him  on  inquiry  as  to  fraud  starts  statute  of 
limitations  to  running  against  client,  and  is  constructive  notice  to  partners. 

PleadinRTs;   character  determined  by  conrt. 

Cited  in  Dunham  v.  Travis,  25  Utah,  70,  69  Pac.  468,  holding  character  of 
pleadings  determinable  by  court  notwithstanding  designation  thereof. 

24  L.  R.  A.  201,  PEOPLE  ex  rel  ENGLEY  v.  MARTIN,  19  Colo.  665,  36  Pac.  543. 
Fire  and  police  board)  governor's  power  of  removal. 

Cited  in  People  ex  rel.  Parish  v.  Adams,  31  Colo.  478,  73  Pac.  866,  holding  that 
under  constitutional  amendment  constituting  city  fire  and  police  board  appoint^*! 
by  governor,  fire  and  police  board  of  city  and  county  until  election  of  successors, 
takes  from  governor  power  of  removal. 

Judicial  control  of  executive  branch. 

Cited  in  People  ex  rel.  Alexander  v.  District  Court,  29  Colo.  205,  68  Pac.  242, 
holding  state  board  of  assessors  cannot  be  enjoined  from  performing  statutory 
duties. 

Conclnslveness  of  determination  of  public  officer. 

Cited  in  State  v.  Nield,  4  Kan.  App.  632,  45  Pac.  623,  holding  determination 
of  attorney  general  as  to  existence  of  grounds  for  appointing  assistant,  conclu- 
sive; State  €x  rel.  Williams  v.  Kennelly,  75  Conn.  707,  55  Atl.  555,  holding  act 
of  mayor  in  removing  director  of  public  works,  in  exercise  of  his  discretion,  upon 
assignment  of  cause,  final. 

Motives  of   other  departments  not  revlevvable. 

Cited  in  Denver  v.  Coulehan,  20  Colo.  481,  39  Pac.  425,  27  L.  R.  A.  755,  holding 
motives  of  co-ordinate  department  not  subject  to  judicial  investigation. 

Injunction  Improper  to  enforce  private  rlgrhts. 

Cited  in  People  v.  McClees,  20  Colo.  414,  26  L.  R.  A.  650,  38  Pac.  468,  denying 
injunction  against  deliver}'  of  certificates  of  election  by  secretary  of  state  to  cer 
tain  persons;  School  Dist.  No.  1  v.  Carson,  9  Colo.  App.  10,  46  Pac.  846,  denying 
injunction  restraining  school  board  from  discharging  teacher. 
Summary   removal   of   officer. 

Cited  in  footnote  to  Moore  v.  Strickling,  50  L.  R.  A.  279,  which  holds  office 
of  one  required  to  prosecute  keeper  and  inmates  of  house  of  ill  fame  forfeited  by 
resorting  to  same  for  immoral  purposes. 

Assumption  of  facts  In   ex  parte   proceedlngr* 

Cited  in  Re  House  Bill  No.  250,  26  Colo.  236,  57  Pac.  49,  holding  in  ex  park 
proceedings  on  question  from  governor,  facts  assumed  by  governor  may  be  taken 
as  true,  but  are  not  binding  in  subsequent  legislation,  nor  necessarily  in  such 
proceeding. 
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24  L.  R.  A.  206,  BROWN  v.  FIRST  NAT.  BANK,  137  Ind.  665,  37  N.  E.  158. 
Contracts  aaralnst  public  policy. 

Cited  in  Edgerly  v.  Hale,  71  N.  H.  146,  51  Atl.  679,  holding  sheriff's  agree- 
ment making  compensation  for  serving  writs  dependent  on  success  of  actions, 
illegal;  McCollom  v.  Shaw,  21  Ind.  App.  68,  51  N.  E.  488,  holding  board  of  county 
commissioners  cannot  contract  with  member  for  services  performable  by  another. 

Estoppel   to  assert   Invalidity  of  contract. 

Cited  in  Reed  v.  Johnson,  27  Wash.  66,  57  L.  R.  A.  409,  67  Pac.  381,  holding 
party  acting  under  contract  against  public  policy  not  estopped  to  assert  illegality; 
Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  104,  60  L.  R.  A.  828,  06  N.  E.  436, 
holding  gas  company  enjoying  benefits  of  partly  performed  municipal  contract, 
permitting  it  to  lay  pipes  in  street,  estopped  to  question  city's  power  to  stipu- 
late therein  as  to  gas  rates. 

24  L.  R.  A.  212,  STATE  v.  CULLINS,  53  Kan.  100,  36  Pac.  56. 
Purchaser  not  partlceps  crlmlnis  ^rlth  seller  In  lllegral  sale. 

Cited  in  Westheimer  v.  Weisman,  60  Kan.  756,  57  Pac.  969,  holding  purchaser 
not  party  to  crime  of  agent  taking  order  for  liquor  contrary  to  statute,  from 
person  unauthorized  to  sell;  Anderson  v.  South  Chicago  Brewing  Co.  173  111. 
217,  50  N.  E.  655,  holding  purchaser  not  punishable  under  act  declaring  sale  of 
mortgaged  chattels  without  mortgagee's  consent,  misdemeanor. 

24  L.  R.  A.  215,  POLING  v.  OHIO  RIVER  R.  CO.  38  W.  Va.  645,  18  S.  E.  782. 
Snillciency  of  alleffatlons  of  neirllffence. 

Cited  in  Trump  v.  Tidewater  Coal  &  Coke  Co.  46  W.  Va.  230,  32  S.  E.  1035, 
holding  declaration  on  which  judgment  according  to  law  and  right  of  case  may 
be  given,  sufficient;  Davidson  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  'Co.  41  W.  Va. 
410,  23  S.  E.  593,  holding  declaration  alleging  negligence  generally,  without  so 
characterizing  specific  act,  sufficient;  Oliver  v.  Ohio  River  R.  Co.  42  W.  Va.  709, 
26  S.  E.  444,  holding  allegation  that  defendant  negligently  put  plaintiff  on  cer- 
tain work,  sufficient;  Bias  v.  Chesapeake  R.  &  O.  R.  Co.  46  W.  Va.  355,  33  S.  E. 
240,  holding  declaration  for  negligent  killing  alleging  place  where  and  how  de- 
ceased killed,  sufficient;  Snyder  v.  W' heeling  Electrical  Co.  43  W.  Va.  663,  39 
L.  R.  A.  500,  64  Am.  St.  Rep.  922,  28  S.  E.  733,  holding  declaration  alleging 
negligence  generall}',  specifying  with  reasonable  certainty  main  act,  sufficient 
bapis  for  evidence  of  incidental  circumstances;  Louisville  &  N.  R.  Co.  v.  Marbury 
Luml>er  Co.  125  Ala.  249,  50  L.  R.  A.  023,  28  So.  438  (dissenting  opinion),  ma- 
jority holding  complaint  that  defendant  negligently  set  fire  to  plaintiff's  prop- 
erty, sufficient;  Hannum  v.  Hill,  52  W.  Va.  168,  43  S.  E.  223,  holding  that  allega- 
tion that  injury  complained  of  resulted  from  defendant's  negligence  should  be 
more  specific.  • 

Cited  in  note  (59  L.  R.  A.  216)  on  sufficiency  of  general  allegations  of  negli- 
gence. 
"Witness's  diairram  to  explain  evidence. 

Cited  in  King  v.  Jordan,  46  W.  Va.  109,  32  S.  E.  1022,  holding  plat  shown  ap- 
proximately correct  may  be  used  to  illustrate  and  apply  evidence. 
What  objections  available  on  appeal. 

Cited  in  Kay  v.  Glade  Creek  &  R.  R.  Co.  47  W.  Va.  471,  35  S.  E.  973,  holding 
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where  stenographic  report  part  of  certificate  of  evidence,  exceptions  clearly  identi- 
fiable may  be  considered  without  formal  bill  of  exceptions. 

Carrier's  llfLbllity   for  mail   clerk's  negrllffenee. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Russ,  26  L.  R.  A.  283,  which  denies 
carrier's  liability  for  mail  agent's  negligence  in  throwing  off  mail  bag. 

Railroad's  liability  vrlth  respect  to  mall  crane. 

Cited  in  footnote  to  Cleghom  v.  Western  R.  Co.  60  L.  R.  A.  269,  which  hold- 
railroad  company  liable  for  frightening  of  horse  by  mail  crane  erected  on  or 
beside  highway. 

Care  required  In  la-wfnl  nse  of  ovrn  property. 

Cited  in  Snyder  v.  Philadelphia  Co.  (W.  Va.)  63  L.  R.  A.  898,  46  S.  E.  306, 
holding  owner  opening  gas  well  to  allow  gas  to  blow  water  out,  required  to  exer- 
cise care  to  prevent  injury  to  persons  riding  on  highway;  Ritz  v.  Wheeling,  45 
W.  Va.  266,  43  L.  R.  A.  151,  31  S.  E.  993,  holding  landowner  not  liable  to  tres- 
passer for  unsafe  condition  of  premises;  St.  Louis  &  S.  F.  R.  Co.  v.  Bennett 
16  C.  C.  A.  303,  32  U.  S.  App.  621,  69  Fed.  528,  holding  railroad  bound  only  to 
refrain  from  wanton  injury  to  trespassers. 

Exception   to   refusal   to   direct   verdict,   'when    waived. 

Cited  in  Bennett  v.  Perkins,  47  W.  Va.  430,  35  S.  E.  8,  holding  exception  to 
refusal  to  strike  out  plaintiff's  evidence  waived  by  going  on  with  case;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Hendricks,  13  Ind.  App.  13,  40  X.  E.  82,  holding  ex- 
ception to  refusal  to  direct  verdict  waived  by  proceeding  with  case. 

Constltntionallty   of  demnrrer  to   evidence. 

Cited  in  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  96  Tenn.  436,  32  L.  R.  A.  3C2, 
34  S.  W.  1029,  holding  practice  of  demurring  to  evidence  constitutional. 
"When  verdict  may  be   directed. 

Cited  in  Ritz  v.  Wheeling,  45  W.  Va.  264,  43  L.  R.  A.  150,  31  S.  E.  993,  and 
Ketterman  v.  Dry  Fork  R.  Co.  48  W.  Va.  610,  37  S.  E.  683,  holding  case  may  be 
taken  from  jury  where  verdict  against  undisputed  evidence  would  be  set  aside; 
Smith  V.  Parkersburg  Co-Opexative  Asso.  48  W.  Va.  239,  37  S.  E.  645.  holding 
case  cannot  be  taken  from  jury  where  evidence,  though  slight,  tends  to  prove  case. 

24  L.  R.  A.  226,  RAINES  v.  CHESAPEAKE  &  O.  R.  CO.  39  W.  Va.  50,  19  S.  E. 

565. 
'When   negrllflrence   av«»tlon    for   Jnry. 

Cited  in  Young  v.  West  Virginia  &  P.  R.  Co,  44  W.  Va.  221,  28  S.  E.  932, 
holding  verdict  of  jury  conclusive  as  to  negligence  where  facts  disputed;  Ketter- 
man V.  Dry  Fork  R.  Co.  48  W.  Va.  612,  37  S.  E.  683,  holding  negligence  question 
for  jury  when  facts  dispute^  or  different  conclusions  deducible;  Bias  v.  Chesa- 
peake &  O.  R.  Co.  46  W.  Va.  357,  33  S.  E.  240,  holding  negligence  of  engineer 
running  over  child  trespassing  on  railroad  question  for  jury;  Paden  v.  Van 
Blarcom,  100  Mo.  App.  194,  74  S.  W.  124,  holding  negligence  of  householder  in 
not  testing  valves  of  gas  stove  before  turning  on  gas,  resulting  in  injury  to  do- 
mestic through  explosion,  question  for  jury. 
•—  Question   for  conrt. 

Cited  in  Klinkler  v.  Wheeling  Steel  &  I.  Co.  43  W.  Va.  226,  27  S.  E.  237,  bold- 
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ing  negligence  question  for  court  where  only  one  reasonable  o6nclusion  deducible 

from  facts.* 

Presamption  that  trespamer  will  avoid  danver. 

Cited  in  Teel  v.  Ohio  River  R.  Co.  49  W.  Va.  91,  38  S.  E.  518,  denying  rail- 
road's liability  for  death  of  person  sitting  on  track,  where  no  helplessness  ap- 
pears, and  adequate  warning  given ;  Gunn  v.  Ohio  River  R.  Co.  42  W.  Va.  680,  36 
L.  R.  A.  578,  26  S.  £.  546,  denying  engineer's  right  to  presume  that  young  child 
will  get  out  of  way  of  train. 

Railroad's  duty   to  prevent   injnry. 

Cited  in  Fisher  v.  West  Virginia  k  P.  R.  Co.  42  W.  Va.  203,  33  L.  R,  A.  76, 
24  S.  E.  570  (dissenting  opinion),  majority  denying  railroad's  liability  for  injury 
to  drunken  passenger  refusing  to  enter  car. 

•—  To    trespaasers. 

Cited  in  Davidson  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  41  VV.  Va.  418,  23  S.  E. 
593,  holding  instruction  that  railroad  liable  for  failure  to  use  reasonable  care  to 
avoid  injuring  trespasser,  proper. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  49  L.  R.  A.  99,  which 
denies  duty  toward  trespassers  on  track  before  discovery;  Becker  v.  Louisville 
&  N.  R.  Co.  5S  L.  R.  A.  268,  which  requires  stopping  to  enable  trespasser  dis- 
covered on  railroad  bridge  to  escape. 

Cited  in  note  (55  L.  R.  A.  422)  on  doctrine  of  last  clear  chance. 

Proximate  cause. 

Cited  in  footnote  to  Schreiner  v.  Great  Northern  R.  Co.  58  L.  R.  A.  76,  which 
holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed  on  track 
by  cow. 

24  L.  R,  A.  231,  TIMBERLAKE  v.  THAYER,  71  Miss.  279,  14  So.  446. 
Recovery  on  partly  performed  contract. 

Cited  in  Riddell  v.  Peck-Williamson  Heating  &  Ventilating  Co.  27  Mont.  59, 
69  Pac.  241,  denying  recovery  upon  quantum  meruit  upon  partly  performed  con- 
tract to  instal  heating  apparatus. 

Cited  in  footnote  to  Hildebrand  v.  American  Fine  Art  Co.  53  L.  R.  A.  826, 
which  sustains  right  to  recover  pro  rata  on  entire  contract  of  employment  teiv 
minated  by  emploj'er  for  cause. 

Cited  in  note  (30  L.  R.  A.  61)  on  right  to  rescind  or  abandon  contract  because 
of  other  party's  default. 

24  L.  R.  A.  235,  COM.  v.  TREFETHEX,  157  Mass.  180,  31  N.  E.  961. 
Admissibility    of   declarations   evldencinsr   mental    state.. 

Cited  in  Horner  v.  Yance,  93  Wis.  354,  67  N.  W.  720,  and  New  York,  S.  &  W.  R. 
Co.  V.  Moore,  44  C.  C.  A.  077,  105  Fed.  722,  holding  letters  of  wife  to  husband, 
before  alleged  alienation  of  affections,  admissible  on  question  of  damages;  French 
V.  State,  93  Wis.  338,  67  N.  W.  706,  holding  exclusion  of  evidence  of  defendant's 
mental  condition  four  days  after  homicide,  error;  Sturbridge  v.  Franklin,  160 
Mass.  152,  35  N.  E.  669,  holding  evidence  of  wife's  conversations  before  marriage 
admissible  as  tending  to  throw  light  on  subsequent  altercations. 
»•  Knowledge. 

Cited  in  State  v.  Marsh,  70  Vt.  297,  40  Atl.  836,  holding  deceased's  declaration 
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that  he  was  giving  horse  arsenic  in  increasing  doses  admissible  to  show  knowl- 
edge of  its  character. 

— »  Intention. 

Cited  in  Viles  v.  Waltham,  157  Mass.  643,  34  Am.  St.  Rep.  311,  32  N.  E.  901, 
holding  declarations  admissible  to  show  intention  to  change  domicil;  Com.  v. 
Crowley,  165  Mass.  571,  43  N.  E.  509,  holding  defendant's  declarations  as  to 
apprehending  assault  when  arming  himself  admissible  on  trial  for  homicide; 
State  V.  Young,  119  Mo.  523,  24  S.  W.  1038,  holding  declarations  of  person  that 
he  was  going  to  deceased's  house  for  certain  purpose  admissible  to  explain  pres- 
ence near  time  of  murder;  Mathews  v.  Great  Northern  R.  Co.  81  Minn.  360,  S? 
Am.  St.  Rep.  383,  84  N.  W.  101,  holding  person's  declarations  about  time  ot 
boarding  train  admissible  to  show  purpose;  Inness  v.  Boston,  R.  B.  &  L.  R.  Co. 
168  Mass.  435,  47  N.  E.  193,  holding  declarations  of  person  leaving  houne  admis- 
sible to  show  intention  to  become  passenger  on  train;  Re  Valentine,  93  Wis.  55. 
07  N.  W.  12,  holding  person's  declarations  that  she  had  destroyed  will,  admis- 
sible; Green  v.  State,  154  Ind.  661,  57  N.  E.  037,  holding  evidence  of  threats  by 
third  person  to  commit  crime  admisnible;  State  v.  Hayward,  62  Minn.  497,  65  X. 
W.  63  (separate  opinion),  holding  declaration  of  murdered  woman  that  she  hud 
engagement  with  defondant,  competent  as  original  evidence  of  intention  to  meet 
him,  but  not  as  part  of  res  gestw ;  Seifert  v.  State,  160  Ind.  470,  98  Am.  St.  Rep. 
340,  67  N.  E.  100,  holding  admissible,  in  action  for  criminal  abortion  resulting 
in  death  of  decedent,  statement  of  deceased  to  defendant  before  sickness  of  purpose 
to  get  rid  of  child;  State  v.  Mortensen,  20  Utah,  334,  73  Pac.  502,  holding  admis- 
sible in  prosecution  for  murder,  declarations  of  decedent  upon  evening  of  death, 
that  he  was  going  out  to  see  defendant;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Ryan,  02 
Kan.  689,  64  Pac.  603,  holding,  obiteVj  declarations  of  intention  to  support 
nephew  admissible  on  question  of  pecuniary  loss  sustained  by  death. 

Limited  in  Hale  v.  Life  Indemnity  &  Invest.  Co.  05  Minn.  551,  08  X.  W.  182. 
holding  declarations  of  intention  to  commit  suicide,  two  years  before  alleged 
act,  inadmissible. 

Disapproved  in  Siebert  v.  People,  143  111.  588,  32  N.  E.  431.  holding  decla- 
rations, not  accompanied  by  acts,  of  intention  to  suicide,  inadmissible  on  trial 
for  murder;  State  v.  Fitzgerald,  130  Mo.  429,  32  S.  W.  1113,  holding  declaration-i 
•  of  intention  to  suicide,  not  dying  declarations  or  part  of  res  geatce,  inadmissible. 

AdmlBslblllty  of  declarations  tending   to  admit  snllt. 

Cited  in  Com.  v.  Devaney,  182  Mass.  36,  64  N.  E.  402,  holding  defendant's 
intentional  missttitement  of  material  facts  admissible  to  show  guilt;  State  v. 
Snowden,  23  Utah,  330,  65  Pac.  479,  holding  defendant's  consent  to  default  in 
wife's  divorce  action  admissible  on  trial  for  adultery;  State  v.  Cronin,  64  Conn. 
305,  29  Atl.  536,  holding  accused's  remark  on  day  following,  showing  clear  recol- 
lection of  statements  made  shortly  after  shooting,  admissible  to  disprove  degree 
of  intoxication. 

Revle^pF  of  discretionary  rnllnar  by  trial  Judgre. 

Cited  in  French  v.  State,  93  Wis.  339,  67  N.  W.  706,  holding  exclusion  of  evi 
denoe  of  subsequent  mental  condition  as  lacking  probative  force  reviewable  on 
appeal. 
Examination    of   Jnrors. 

Cited  in  Com.  v.  Thompson,  159  Mass.  58,  33  X.  E.  1111,  and  Com.  v.  Poisson, 
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157  Mass.  512,  32  N.  E.  906,  holding  extent  of  examination  of  jurors  as  to  in- 
terest or  bias,  within  judge's  discretion;  Atlantic  &  D.  R.  Co.  v.  Reiger,  95  Va. 
423,  28  S.  E.  590,  holding  refusal  of  question  on  voir  dire  not  reversible  error 
where  materiality  not  shown. 

24  L.  R.  A.  245,  STATE  v.  RHODES,  90  Iowa,  496,  58  N.  W.  887. 
IVhat  constltnteB  arrlTal  of  lltivor  ^vltliln  state. 

Reversed  in  170  U.  S.  412,  42  L.  ed.  1090,  18  Sup.  Ct.  Rep.  664,  holding  liquor 
not  "within  state"  until  delivery  to  consignee. 

Cited  in  State  v.  Intoxicating  Liquors,  95  Me.  143,  49  Atl.  670,  holding  liquor 
arrived  at  destination  and  stored  in  freight  house,  within  state. 

Cited  in  footnote  to  State  v.  Holleyman,  45  L.  R.  A.  567,  which  holds  liquor 
bought  in  other  state  for  purchaser's  own  use  and  carried  in  own  conveyance  not 
within  state  until  purchaser's  home  reached. 

Cited  in  note  (46  L.  R.  A.  419,  420)  on  liability  of  carrier  for  transporting  in- 
toxicating liquors. 

24  L.  R.  A.  247,  NESTER  v.  CONTINENTAL  BREWING  CO.  161  Pa.  473,  41 

Am.  St.  Rep.  894,  29  Atl.  102. 
Combinations   not  alTectins  pntilic  Interentii. 

Cited  in  State  v.  Central  R.  Co.  109  Ga.  724,  48  L.  R.  A.  354,  35  S.  E.  37, 
upholding  consolidation  of  railroads  where  public  interests  not  injuriously  af- 
fected. 
Contracts   In   restraint   of   trade. 

Cited  in  Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  127  Ala.  119,  50  L.  R.  A.  178, 
85  Am.  St.  Rep.  125,  28  So.  669,  holding  contract  not  to  operate  competing  ice 
plant,  illegal;  Fox  Solid  Pressed  Steel  Co.  v.  Schoen,  27  Pittsb.  L.  J.  N.  S.  200, 
77  Fed.  31,  holding  agreement  not  to  manufacture  truck  frames,  void. 

Cited  in  footnote  to  Clark  v.  Needham,  51  L.  R.  A.  785,  which  holds  void,  lease 
of  manufacturing  machinery  with  agreement  against  lessor  engaging  in  business 
for  five  years. 
— »  To  suppress  competition. 

Cited  in  United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A.  134,  29  C.  C. 
A.  158,  54  U.  S.  App.  723,  85  Fed.  288,  holding  combination  of  iron-pipe  manu- 
facturers restricting  competition,  illegal;  Bailey  v.  Master  Plumbers'  Asso.  103 
Tenn.  108,  46  L.  R.  A.  563,  52  S.  W.  853,  holding  plumbers'  association  punish- 
ing by  penalties  competition  among  members,  illegal,  though  confined  to  part  of 
plumbers  in  one  city;  Milwaukee  Masons  &  Builders'  Asso.  v.  Niezerowski,  95 
Wis.  136,  37  L.  R.  A.  130,  footnote  p.  127,  60  Am.  St.  Rep.  97,  70  N.  W.  166, 
holding  combination  by  assocfation  of  masons  and  builders  requiring  addition  of 
at  least  6  per  cent  to  lowest  bid  made  to  committee,  before  submitting  to  compe- 
tition, void. 

Distinguished  in  Stockton  v.  American  Tobacco  Co.  55  N.  J.  Eq.  375,  36  Atl. 
971,   denying  injunction   restraining   corporation   from  carrying  on  business   in 
such  manner  as  to  establish  monopoly. 
»-  To  regmlate  prices. 

Cited  in  United  States  v.  Coal  Dealers*  Asso.  85  Fed.  264,  holding  combination 
of  wholesale  and  retail  coal  dealers  arbitrarily  fixing  prices,  illegal;   State  ex 
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rel.  Durner  v.  Huegin,  110  Wis.  253,  62  L.  R.  A.  742,  86  N.  W.  1046,  holding 
agreement  between  newspaper  publishers  as  to  advertising  rates,  illegal;  Na- 
tional Harrow  Ck).  v.  Hench,  39  L.  R.  A.  300,  footnote  p.  299,  27  C.  C.  A.  351, 
55  U.  S.  App.  53,  83  Fed.  38,  Affirming  76  Fed.  669,  holding  agreement  by  owner 
of  patent  with  corporation  organized  by  rival  manufacturers  to  sell  no  harrow 
for  less  than  schedule  price,  invalid ;  State  ex  rel.  Durner  v.  Huegin,  62  L.  R.  A. 
742,  holding  combination  between  independent  concerns  to  compel  another  to  r^ 
duce  rates,  or  lose  customers,  illegal;  Brown  v.  Jacobs*  Pharmacy  Co.  115  Ga. 
443,  67  L.  R.  A.  548,  90  Am.  St.  Rep.  126,  41  S.  E.  553,  denying  right  of  mercan 
tile  dealers  to  combine  and  prevent  sales  to  another  dealer  unless  he  sells  at  fisc-d 
prices. 

Cited  in  footnotes  to  Brown  v.  Jacobs*  Pharmacy  Co.  67  L.  R.  A.  548,  which 
sustains  right  to  injunction  against  combination  of  merchants  to  prevent  sales 
to  other  dealer  unless  he  sells  at  fixed  prices;  Herriman  v.  Menzies,  35  L.  R.  A. 
318,  which  sustains  association  of  master  stevedores  fixing  minimum  prices  with 
stipulation  against  unauthorized  discounts;  Cummings  v.  Union  Blue  Stone  Co. 
52  L.  R.  A.  262,  which  holds  void,  agreement  by  persons  controlling  90  per  cent 
of  sale  of  blue  stone  to  sell  through  common  agent  and  maintain  agreed  prices; 
Com.  V.  Grinstead,  56  L.  R.  A.  709,  which  holds  agreement  not  to  resell  goods  at 
less  than  specified  price,  not  within  statute  for  suppression  of  conspiracies ;  John 
D.  Park  &  Sons  Co.  v.  liational  Wholesale  I>ruggists*  Asso.  62  L.  R.  A.  63^  hold- 
ing combination  of  merchants  looking  to  maintenance  at  fixed  prices,  not  void  as 
against  public  policy. 

-»  To  blacklist  debtors. 

Cited  in  Ferd  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App.  69,  71  S.  W.  691 
denying  right  of  breweries  to  agree  not  to  sell  to  debtor  of  any  of  them  until 
debt  was  paid. 

Actions  based  on   Illcaral   transaction. 

Cited  in  Wetzel  v.  Linnard,  15  Pa.  Super.  Ct.  508,  holding  equity  will  not  set 
aside  mortgage  given  to  settle  criminal  prosecution;  Bailey  v.  Afaster  Plumbers' 
Asso.  103  Tenn.  115,  46  L.  R.  A.  565,  52  S.  W.  853,  holding  association  cannot  col- 
lect penalty  for  violating  by-law  restraining  competition,  although  member  had 
mulcted  customer;  Robson  v.  Hamilton,  41  Or.  245,  69  Pac.  651,  sustaining  equi- 
table relief  when  it  is  not  necessary  to  base  it  on  violation  of  rules  of  public  pol- 
icy. 

24  L.  R,  A.  252,  STATE  ex  rel.  RICHARDS  v.  MANUFACTURER'S  MITT.  FIRE 
ASSO.  60  Ohio  St.  145,  33  N.  E.  401. 

Liability  of  members  of  mutual  Insarance  associations. 

Cited  in  Richards  v.  Swaim  &  McC.  Canning  Co.  7  Ohio  N.  P.  70,  9  Ohio  S. 
&  C.  P.  Dec.  70,  holding  liability  of  members  of  mutual  insurance  association 
limited  by  amount  of  losses;  Corey  v.  Sherman  (Iowa)  32  L.  R.  A.  512,  64  X. 
W.  828,  holding  members  insuring  on  assessment  plan  not  liable  to  make  good, 
losses  of  members  paying  all  cash  premiums;  Richards  v.  Swaim  &  McC.  Canning 
Co.  7  Ohio  N.  P.  71,  9  Ohio  S.  &  C.  P.  Dec.  70,  holding  members  of  mutual  in- 
surance association  must  sign  Constitution. 

Distinguished  in  Richards  v.  Louis  Lipp  Co.  69  Ohio  St.  363,  100  Am.  St  Rep. 
679,  69  N.  £.  616,  holding  party  receivii^  policy  from  mutual  insurance  asso- 
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ciation  estopped  to  deny  liability  for  assessments  on  ground  that  he  has  not 
signed  Ck)nJ3titution. 

24  L.  R.  A.  255,  BIGLER  v.  BAKER,  40  Neb.  325,  58  N.  W.  I02C. 
Vacation    of    Jndgrment    by    default. 

Cited  in  Hasten  v.  Indiana  Car  &  Foundry  Co.  25  Ind.  App.  187,  67  N.  E.  148, 
holding  vacation  of  judgment  on  default  will  not  be  disturbed  unless  clear  abuse 
of  discretion  appears;  Bradley  v  Slater,  55  Neb.  336,  75  N.  W.  826,  holding  court 
may  vacate  judgment  for  surprise  at  same  term,  though  motion  not  filed  in  time 
limited. 

RevleT^   of  order  vrantinir   n«^r   trial. 

Cited  in  Weber  v.  Kirkendall,  44  Neb.  770,  63  N.  W.  35,  holding  stronger  show- 
ing of  abuse  of  discretion  in  vacating  judgment  on  default  required  than  where 
trial  denied;  School  District  v.  Bishop,  46  Neb.  853,  65  N.  W.  902,  holding 
stronger  showing  of  abuse  of  discretion  required  to  reverse  order  allowing  than 
denying  new  trial;  State  ex  rel.  Chadron  Loan  &  Bldg.  Asso.  v.  Westover,  2 
Herdman  (Neb.)  770,  89  N.  W.  1002,  denying  mandamus  to  require  vacation  of 
order  setting  aside  decree  of  foreclosure  and  granting  new  trial,  and  to  compel 
reinstatement  of  decree. 

IVeakness   of  adveme   title   nnai^ailable    to   plaintiff   in    ejectment. 

Cited  in  Comstock  v.  Kerwin,  57  Neb.  6,  77  N.  W.  387,  and  Chicago,  B.  k  Q. 
K.  Co.  V.  Schalkopf,  54  Neb.  450,  74  N.  W.  826,  holding  plaintiff  in  ejectment 
must  rely  on  strength  of  ow^n,  not  weakness  of  adversary's,  title. 

Possession   takinff  oral   contract   to  purchase   land   ont   of   statnte. 

Cited  in  Schields  v.  Horbach,  49  Neb.  270,  68  N.  W.  524,  holding  subsequent 
possession  of  tenant  orally  contracting  to  buy  premises  presumed  to  be  under 
lease;  Lewis  v.  North,  62  Neb.  559,  87  N.  W.  312,  holding  tenant's  continued  pos- 
session will  not  take  contract  of  purchase  out  of  statute,  unless  clearly  resulting 
from  contract. 
statute  of  frauds,  air«nt's  contract  to  sell  laud. 

Cited  in  O'Shea  v.  Rice,  49  Neb.  897,  69  N.  W.  308,  holding  agent's  contract 
to  sell  lands  void  unless  authority  evidenced  in  writing. 

Validity   of  option   contracts. 

Cited  in  footnote  to  Booth  v.  People,  50  L.  R.  A.  762,  which  sustains  statute 
making  unlawful,  options  for  sale  of  commodities  which  have  been  subject  of 
gambling  operations. 

"Want  of  mutuality  no  defense   to  specific   performance. 

Cited  in  Burnell  v.  Bradbury,  67  Kan.  765,  74  Pac.  279,  holding  want  of  mu- 
tuality no  defense  to  specific  performance  of  contract  where  party  seeking  relief 
has  performed  all  conditions. 

24  L.  R.  A.  259,  CAPPS  v.  HASTINGS  PROSPECTING  CO.  40  Neb.  470,  42  Am. 
St.  Rep.  677,  58  N.  W.  956. 

Enforcement   of  subscription   to   stock   of   proposed   corporation. 

Cited  in  Williams  v.  Citizens'  Enterprise  Co.  25  Ind.  App.  352,  57  N.  E.  581, 
and  Williams  v.  Citizens  Enterprise  Co.  153  Ind.  497,  55  N.  E.  425,  holding  sub- 
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scription  for  stock  of  proposed  corporation  enforceable  only  upon  de  jure  organi- 
zation. 

Cited  in  note   (33  L.  R.  A.  594)   on  withdrawal  of  subscription  for  shares  of 
corporation. 
IVhat   Hufflcleiit   attempt   to  incorporate. 

Cited  in  footnote  to  Slocum  v.  Head,  50  L.  R.  A.  324,  which  holds  persons  at- 
tempting to  incorporate  by  filing  original  articles  instead  of  copies,  entitled  to  all 
rights  of  corporation  as  to  persons  dealing  with  them  as  such. 

Sstoppel  to  deny  legral  corporate  existence. 

Cited  in  footnote  to  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley.  5^ 
L.  R.  A.  816,  which  holds  borrower  from  foreign  loan  association  estopped  to 
defeat  foreclosure  of  mortgage  on  ground  that  corporate  articles  not  properly 
acknowledged. 

24  L.  R.  A.  263,  THOMAS  v.  CITY  NAT.  BANK,  40  Neb.  501,  58.  N.  W.  943. 
National    bank»«    liability    for    pre«ident'«    act. 

Second  appeal  in  City  Nat.  Bank  v.  Thomas,  46  Neb.  861,  65  N.  W.  895,  holding 
bank  bound  by  guaranty  of  negotiable  paper  by  president,  while  apparently  en- 
gaged in  performing  official  duties. 

Cited  in  Blanchard  v.  Commercial  Bank,  21  C.  C.  A.  323,  44  U.  S.  App.  5o*3. 
75  Fed.  253,  holding  bank  receiving  benefits  liable  for  loan  negotiated  by  presi- 
dent; Auten  V.  United  States  Nat.  Bank,  174  U.  S.  148,  43  L.  ed.  928,  19  Sup. 
Ct.  Rep.  628,  Affirming  United  States  Nat.  Bank  v.  First  Nat.  Bank,  24  C.  C.  A. 
600,  49  U.  S.  App.  67,  79  Fed.  300,  holding  bank  liable  on  notes  indorsed  for 
rediscount  by  president. 

24  L.  R.  A.  266,  STATE  ex  rel.  HENDERSON  v.  BURDICK,  4  Wyo.  272,  33  Pac 

125. 
IVhen    apeclUc    appropriation    necesmiry. 

Cited  in  People  ex  rel.  Hegwer  v.  Goodykoontz,  22  Colo.  511,  45  Pac.  414,  hold- 
ing act  creating  office  and  fixing  salary  "payable  the  same  as  other  officers,"  con- 
tinuing appropriation;  State  ex  rel.  Noonan  v.  King,  108  Tenn.  277,  67  S.  W. 
812,  holding  statute  fixing  salary  of  inspector  and  providing  for  its  monthly  pay- 
ment on  warrant  of  comptroller  "as  other  salaries  are  paid,"  appropriation  justi- 
fying payment;  State  ex  rel.  Ijams  v.  Burdick,  4  Wyo.  346.  34  Pac.  1,  holding 
"inspection  fund"  usable  by  live-stock  commission  without  appropriation. 

Distinguished  in  State  ex  rel.  Norfolk  Beet-Sugar  Co.  v.  Moore,  50  Neb.  101, 
61  Am.  St.  Rep.  538,  69  N.  W.  373,  holding  law  providing  for  bounties  on  ausrar 
manufactured  in  state  not  continuing  appropriation,  where  duration  of  appropri- 
ations limited;  Goodykoontz  v.  Acker,  19  Colo.  363,  35  Pac.  911,  holding  act 
fixing  officer's  salary  "to  be  paid  out  of  any  money  appropriated  for  that  pur- 
pose," not  appropriation. 

Disapproved  in  Shattuck  v.  Kincaid,  31  Or.  388,  49  Pac.  758,  holding  statute 
fixing  salary  and  time  of  payment  of  public  officer  not  continuing  appropriation. 

24  L.  R.  A.  272,  JACKSONVILLE,  T.  &  K.  W.  R.  CO.  v.  ADAMS,  33  Fla.  608, 

15  So.  257. 
Constitntlonal   prohibition   of   npeclal   Itfwu   regnilatlnir   practice. 

Cited  in  State  ex  rel.  Lamar  v.  Jacksonville  Terminal  Co.  41  Fla.  372,  27  So. 
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221,  holding  statute  making' appeals  in  all  cases  brought  thereunder  returnable 

in  thirty  days  not  special  legislation. 

Number  of  Jnrom  neceasary  for  valid  verdict. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  Foster,  64  L.  R.  A.  549,  which  holds 
unauthorized,  statute  authorizing  verdict  by  three  fourths  of  jurors;  Hess  v. 
White,  24  L.  R.  A.  277,  which  holds  valid,  provision  for  verdict  by  three  fourths 
of  jury  in  civil  case. 

Cited  in  note  (43  L.  R.  A.  78)  on  number  and  agreement  of  jurors  necessary  to 
constitute  valid  verdict. 
Rlgrht   to  coDHtltatlonal   mode  of  asseMment   upon   condemnation. 

Cited  in  Southern  R,  Co.  v.  Birmingham,  S.  &  N,  O.  R.  Co.  130,  Ala.  670,  31 
So.  509,  holding  owner  not  precluded  by  other  proceedings  from  having  damages 
upon  condemnation  of  land,  assessed  before  entry  by  jury  of  twelve,  when  Con- 
stitution so  prescribes. 

24  L.  R.  A.  277,  HESS  v.  WHITE,  9  Utah,  61,  33  Pac.  243. 
Verdict  by  majority  of  Jurors. 

Followed  in  Mackey  v.  Enzenaperger,  11  Utah,  155,  39  Pac.  541;  Leedom  v. 
Earls  Furniture  &  Carpet  Co.  12  Utah,  180,  42  Pac.  208;  Pratt  v.  Parsons,  13 
Utah,  32,  43  Pac.  620;  Smith  v.  Salt  Lake  City  R.  Co.  13  Utah,  33,  43  Pac.  919; 
Fred  W.  Wolf  Co.  v.  Salt  Lake  City  Brewing  Co.  10  Utah,  181,  37  Pac.  262; 
American  Pub.  Co.  v.  Fisher,  10  Utah,  154,  37  Pac.  259, —  holding  territorial  stat- 
ute permitting  verdict  by  nine  or  more  jurors  in  civil  cases  not  denial  of  consti- 
tutional right  of  trial  by  jury. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Foster,  54  L.  R.  A.  549,  which  holds 
unauthorized,  statute  authorizing  verdict  by  three  fourths  of  jurors. 

Cited  in  notes  (24  L.  R.  A.  273)  on  constitutionality  of  verdict  by  less  than 
all  the  jurors;  (43  L.  R.  A.  81)  on  number  and  agreement  of  jurors  necessary 
to  constitute  valid  verdict. 

24  L.  R.  A.  280,  WARD  v.  SUGG,  113  N.  C.  489,  18  S.  E.  717. 
Porfeltnre  of  naiirioua  interest. 

Cited  in  Faison  v.  Grandy,  126  N.  C.  830,  36  S.  E.  276,  Affirming  on  rehearing 
128  N.  C.  443,  83  Am.  St.  Rep.  693,  38  S.  E.  897,  holding  note  embracing  usurious 
interest  void  in  hands  of  bona-fide  holder;  Meroney  v.  Atlanta  Bldg.  &  L.  Asso. 
116  N.  C.  889,  47  Am.  St.  Rep.  841,  21  S.  E.  924,  denying  right  to  enforce 
usurious  mortgage  securing  foreign  loan;  Shannon  v.  Georgia  State  Bldg.  &  L. 
Asso.  78  Miss.  968,  57  L.  R.  A.  803,  84  Am.  St.  Rep.  657,  30  So.  51,  permitting 
recovery  of  usurious  interest  paid  on  mortgage  securing  loan  from  foreign  lender; 
Smith  V.  Old  Dominion  Bldg.  &  L.  Asso.  119  N.  C.  255,  26  S.  E.  41,  holding  all 
payments  on  usurious  loan  must  be  credited  on  principal;  Churchill  v.  Turnage, 
122  N.  C.  432,  30  S.  E.  122  (dissenting  opinion),  majority  holding  debtor  seek- 
ing cancelation  of  usurious  mortgage  must  pay  principal  and  legal  interest. 
Rights  of  bona  flde  holder  of  neirotiable   paper. 

Cited  in  United  States  Nat.  Bank  v.  McXair,  116  N.  C.  554,  21  S.  E.  389,  hold- 
ing bona-fide  indorsee  of  negotiable  paper  not  void,  illegal,  or  fraudulent,  before 
maturity,  takes  free  of  equities. 
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24  L.  R.  A.  284,  INTERNATIONAL  BLDG.  &  L.  ASSO.  v.  HARDY,  86  Tex.  610, 

40  Am.  St.  Rep.  870,  26  S.  W.  497. 
Chanir^  of  remedy  as  Impairment  of  contract. 

Cited  in  footnotes  to  Jones  v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains 
statute  shortening  time  of  insurance  company's  immunity  from  suit  without 
extending  period  of  limitations;  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sus- 
tains as  to  prior  obligations  statute  exempting  wages  for  sixty  days  preceding 
levy. 

Distinguished  in  Wilson  v.  Standefer,  184  U.  S.  410,  46  L.  ed.  617,  22  Sup.  a 
Rep.  384,  Affirming  93  Tex.  238,  54  S.  W.  898,  sustaining  statute  creating  addi- 
tional remedy  in  case  of  default  by  purchasers  of  school  lands. 

Contract    remedy   nnaffected    by    leirivlAtlon. 

Cited  in  Goddard  v.  Reagan,  8  Tex.  Civ.  App.  276,  28  S.  W.  352,  holding  power 
to  sell  given  in  deed  of  trust  not  afTected  by  subsequent  statute  requiring  sale 
in  county;  Thompson  v.  Cobb,  95  Tex.  147,  93  Am.  St.  Rep.  820,  65  S.  W.  1090, 
holding  power  of  mortgage  trustee  to  sell  upon  any  day  unaffected  by  subsequent 
statute  prescribing  that  such  sales  be  upon  specified  days. 

24  L.  R.  A.  287,  WATSON  v.  NEEDHAM,  161  Mass.  404,  37  N.  E.  204. 
city's  liability  for  failure  of  water  supply. 

Cited  in  Lenzen  v.  Braunfels,  13  Tex.  Civ.  App.  371,  35  S.  W.  341,  holding  city 
liable  for  negligently  failing  to  supply  water  to  extinguish  fire. 

Cited  in  note  (61  L.  R.  A.  95)  on  establishment  and  regulation  of  municipal 
water  supply. 

Disapproved  in  Ukiah  City  v.  Ukiah  Water  &  Improv.  Co.  142  Cal.  182,  64  L. 
K.  A.  236,  100  Am.  St.  Rep.  107,  75  Pac.  773,  holding  municipal  contract  for 
water  for  fire  protection  in  general,  will  not  support  action  for  destruction  of 
municipal  property  by  fire,  through  water  company  negligently  failing  to  furnish 
water. 
Acqnlsltlon    of   w^ater   supply    by    eminent    domain. 

Cited  in  note   (68  L.  R.  A.  242)   on  acquisition  of  water  supply  by  right  of 
eminent  domain. 
Bleasnre  of  damaires  In  absence  of  market  price. 

Cited  in  note  (57  L.  R.  A.  201)  on  damages  for  breach  of  contract  on  sale  of 
article  that  has  no  market  price. 

24  L.  R.  A.  289,  CONE  EXPORT  A  COIVMISSION  CO.  v.  POOLE,  41  S.  C.  70. 

19  S.  E.  203. 
Dolnir  business  In  state  within  meanlnir  of  reirulatlnflr  statutes. 

Cited  in  Neal  v.  New  Orleans  Loan,  Bldg.  &  Sav.  Asso.  100  Tenn.  615,  46  S. 
W.  755,  holding  foreign  corporation  making  loan  from,  and  payable  at,  home  office 
need  not  comply  with  statutes  regulating  doing  business  in  state  where  security 
located;  Havens  &  G.  Co.  v.  Diamond,  93  111.  App.  567,  holding  foreign  corpora- 
tion soliciting  orders  by  drummers  not  doing  business  within  state. 

Cited  in  footnotes  to  St.  Louis,  A.  &  T.  R.  Co.  v.  Fire  Asso.  28  L.  R.  A.  83, 
which  holds  prosecution  of  suit  by  foreign  corporation  not  doing  business;  Sea- 
mans  v.  Knapp,  S.  &  dk).  Co.  27  L.  R.  A.  362,  which  holds  valid  insurance  contract 
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may  be  made  in  one  state  on  property  in  another  by  company  not  entitled  to  do 
business  in  latter  state;  Florsheim  Bros.  Dry  Goods  Co.  v.  Lester,  27  L.  R.  A. 
505,  which  holds  taking  of  single  mortgage  by  foreign  corporation  for  past- 
due  indebtedness  not  doing  business;  Rose  v.  Kimberly  &  C.  Co.  27  L.  R.  A.  556, 
which  denies  right  of  foreign  company  prohibited  from  doing  business  in  state, 
to  collect  assessment  on  insurance  contract  made  by  mail;  Seamans  v.  Temple 
Co.  28  L.  R.  A.  430,  which  holds  insurance  contract  made  through  mails  by  cor- 
poration not  authorized  to  do  business  will  not  support  action  against  insured 
for  assessment ;  People  ex  rel,  Badische  Anilin  &  Soda  Fabrik  .v.  Roberts,  36  L. 
R.  A.  756,  which  holds  foreign  corporation  which  is  a  special  partner  acting  as 
sole  agent  in  limited  partnership  admissible  as  doing  business  within  state ;  State 
y.  Morehead,  26  L.  R.  A.  585,  which  holds  sale  and  delivery  of  sample  sewing 
machine  not  sale  by  peddler. 

Burdens  on  forelflrn  corporations  doinflr  bnalneas  In  atate. 

Cited  in  footnotes  to  Carson-Rand  Co.  v.  Stem,  32  L.  R.  A.  420,  which  holds 
compliance  of  foreign  corporation  with  statutory  requirements  after  motion  for 
dismissal  sufficient  to  prevent  dismissal;  Southern  Bldg.  &  L.  Asso.  v.  Norman, 
31  L.  R.  A.  41,  which  upholds  tax  on  gross  receipts  of  foreign  loan  association; 
Lewis  v.  American  Sav.  &  Loan  Asso.  39  L.  R.  A.  559,  which  holds  deposit  of  se- 
curities by  foreign  corporation  as  condition  of  doing  business  in  state  not  ultra 
vires. 

Cited  in  notes  (24  L.  R.  A.  320)  on  validity  of  contracts  made  by  foreign  cor- 
porations which  have  not  complied  with  statutory  conditions  as  to  right  to  do 
business  in  state;  (24  L.  R.  A.  303,  305)  on  restrictions  on  business  of  foreign 
insurance  companies;  (30  L.  R.  A.  416)  on  limit  of  amount  of  license  fees;  (34 
L.  R.  A.  738)  on  right  to  enforce  stockholder's  liability  outside  of  state  of  in- 
corporation. 

Exclnslon  of  forelorn  corporations. 

Cited  in  footnotes  to  Com.  v.  Mobile  &  0.  R.  Co.  54  L.  R.  A.  916,  which  holds 
contract  obligations  impaired  by  requiring  domestication  of  foreign  railroad  com- 
pany in  state;  Taylor  v.  Branham,  39  L.  R.  A.  362,  which  holds  liable  as  partners, 
members  of  foreign  corporation  carrying  on  business  in  state  without  being  incor 
porated  therein. 

Cited  in  note  (24  L.  R.  A.  314)  on  exclusion  of  foreign  corporations  as  inter- 
ference with  interstate  commerce. 
Status  of  corporation  outside  of  state  of  domlcll. 

Cited  in  footnotes  to  Republican  Mountain  Silver  Mines  v.  Bro^vn,  24  L.  R.  A. 
776,  which  denies  power  of  court  of  foreign  state  to  decree  dissolution  of  cor- 
poration; American  Waterworks  Co.  v.  Farmers  Loan  &  T.  Co.  25  L.  R.  A.  338, 
which  holds  corporation  subject  to  laws  Of  sovereignty  under  which  it  was 
created. 

Cited  in  note    (24  L.  R.  A.  462)    on  migration  as  ground  for  forfeiting  cor- 
porate charter. 
Lack   of  corporate  existence  as   defense. 

Cited  in  fotnotes  to  Maryland  Tube  &  Iron  Works  v.  W^est  End  Improv.  Co.  39 
R.  A.  810,  w^hicli  holds  lack  of  corporate  existence  from  failure  to  pay  bonus 
tax,  defense  to  action  by  corporation;  Washington  Nat.  Bldg.  Loan  &  Invest. 
Asso.  V.  Stanley,  58  L.  R.  A.  816,  which  holds  borrower  from  foreign  loan  associ- 


704         L.  R.  A.  CASES  AS  AUTHORITIES.         [24  L.  R.  A. 

ation  estopped  to  defeat  foreclosure  of  mortgage  on  ground  that  corporate  ar- 
ticles not  properly  acknowledged. 

De  facto  corporations. 

Cited  in  footnotes  to  State,  Tidewater  Pipe  Co.  Prosecutor,  v.  State  Assessors, 
27  L.  R.  A.  684,  which  holds  limited  partnership  a  corporation  for  purpose  of 
taxation;  Duke  v.  Taylor,  31  L.  R.  A.  484,  which  holds  de  facto  corporation  not 
created  by  attempted  organization  in  one  state  under  charter  granted  in  another. 

Extlnirii'^hmeiit  of  corporation. 

Cited  in  footnote  to  James  v.  Western  North  Carolina  R.  Co.  46  L.  R.  A  3«^. 
which  holds  mortgagor  corporation  not  extinguished  by  foreclosure  sale  to  for- 
eign corporation. 

Demurrer  for  failure  to   ntate  cause   of  action. 

Cited  in  Knight  v.  Le  Beau,  19  Mont.  226,  47  Pac.  952,  holding  want  of  capac- 
ity to  sue,  ground  of  demurrer  distinct  from  failure  to  state  cause  of  action: 
Northrup  v.  A.  G.  Wills  Lumber  Co.  65  Kan.  771,  70  Pac.  879,  denying  right  of 
demurrer  against  complaint  of  foreign  corporation  upon  ground  of  lack  of  ca- 
pacity to  sue,  unless  such  defect  affirmatively  appears  upon  face  of  complaint. 

24  L.  R.  A.  298,  STATE  ex  rel.  RICHARDS  v.  ACKERMAN,  51  Ohio  St.  163. 

37  N.  E.  828. 
Leflrlnlatlve  control  of  Insarance  buBlneas. 

Cited  in  People  v.  Loew,  23  Misc.  576,  52  N.  Y.  Supp.  799,  and  John  Hancock 
Mut.  L.  Ins.  Co.  V.  Warren,  181  U.  S.  74,  45  L.  ed.  755,  21  Sup.  Ct.  Rep.  535, 
Affirming  59  Ohio  St.  53,  51  N.  E.  546,  holding  privilege  of  carrying  on  insurance 
business  a  franchise,  subject  to  conditions  imposed  by  state;  People  v.  Loew,  19 
Misc.  251,  44  N.  Y.  Supp.  42,  sustaining  action  against  underwriters  carrying  on 
Lloyds  insurance,  for  unlawfully  exercising  franchise. 

Cited  in  footnotes  to  Phoenix  Assur.  Co.  v.  Montgomery  Fire  Department.  42 
L.  R.  A.  468,  which  sustains  statute  imposing  privilege  tax  on  insurance  com- 
panies to  provide  fund  for  benefit  of  fire  companies;  Hoadley  v.  Purifoy.  30  L 
R.  A.  351,  sustaining  state's  power  to  regulate  fire  insurance  business. 

Cited  in  note   (25  L.  R.  A.  238)   on  restrictions  on  insurance  by  incorporated 
associations  or  individuals;   Lloyds  associations. 
Rentrlctlona  on  baslneaa  of  forelirn  Innurance  companies. 

Cited  in  People  v.  Gay,  107  Mich.  425,  30  L.  R.  A.  465,  footnote  p.  464,  65  N. 
W.  292,  sustaining  prohibiting  solicitation  of  insurance  within  state  for  non- 
resident, without  procuring  certificate  of  authority. 

Cited  in  footnotes  to  Cook  v.  Rowland,  59  L.  R.  A.  338,  which  sustains  con- 
finement to  residents  of  right  to  act  as  agents  for  foreign  insurance  companies: 
Bankers'  L.  Ins.  Co.  v,  Rowland,  57  L.  R.  A.  374,  which  denies  insurance  com- 
missioners' power  to  question  foreign  company's  mode  of  computing  reserve,  set 
forth  in  statement  for  license;  Travelers'  Ins.  Co.  v.  Fricke,  41  L.  R.  A.  557, 
which  holds  license  of  foreign  insurance  company  properly  revoked  for  faihire 
to  pay  full  license  fees  in  past  years;  State  ex  rel..  National  Life  Asso.  v.  Mat- 
thews, 40  L.  R.  A.  418,  which  authorizes  licensing  of  insurance  on  assessment 
plan  for  sole  benefit  of  policy  liolders;  People  ex  rel.  Traders'  F.  Ins.  Co.  v.  Van 
Cleave,  47  L.  R.  A.  795,  which  sustains  right  to  license  of  foreign  insurance  com- 
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pany  complying  with  requirements,  regardless  of  similarity  of  name  to  that  of 
domestic  corporation;  People  ex  rel.  Stephens  v.  Fidelity  &  C.  Co.  26  L.  R.  A. 
295,  which  holds  foreign  corporation  authorized  to  carry  on  multiform  business 
in  state  not  permitting  incc*rporation  for  such  business. 

Cited  in  notes  (24  L.  R.  A.  292)  on  recognition  or  exclusion  of  foreign  cor- 
porations; (24  L.  R.  A.  312)  on  exclusion  of  foreign  corporations  as  interference 
with  interstate  commerce. 

Iiriiat  con«tltiite«  dolns  buainess  ^vrlthln  state. 

Cited  in  footnotes  to  Rose  v.  Kimberly  &  C.  Co.  27  L.  R.  A.  556,  which  denies 
right  of  foreign  company  prohibited  from  doing  business  in  state,  to  collect  as- 
sessment on  insurance  contract  made  by  mail;  Seamans  v.  Knapp,  S.  &  Co.  Co. 
27  L.  R.  A.  362,  which  holds  valid  insurance  contract  may  be  made  in  one  state 
on  property  in  another  by  company  not  entitled  to  do  business  in  latter  state; 
St.  Louis,  A.  &  T.  R.  Co.  v.  Fire  Asso.  28  L.  R.  A.  83,  which  holds  prosecution 
of  suit  by  foreign  corporation  not  "aoing  business.'* 

"What  con«tltiite«  board  of  Are  an der^vrr Iters. 

Cited  in  footnote  to  Childs  ex  rel.  Smith  v.  Firemen's  Ins.  Co.  35  L.  R.  A.  99, 
as  to  what  constitutes  board  of  fire  unden^'riters  entitled  to  premiums  for  main- 
tenance of  salvage  corps. 

RIsht    to   reirnlAte   enforcement   of   calls   by   forelflrn    corporations   npon 
resident  stockholders. 

Cited  in  Nashua  Sav.  Bank  v.  Anglo-American  Land-Mortg.  &  Agency  Co.  108 
Fed.  782,  as  to  right  of  foreign  state  to  regulate  enforcement  of  liability  of  its 
resident  stockholders  of  foreign  corporation. 

24  L.  R.  A.  311,  KIXDEL  v.  BECK  A  P.  LITHOGRAPHING  CO.  19  Colo.  310, 

35  Pac.  538. 
Po^vrer  of  court  to  correct  clerical  error  In  record. 

Cited  in  People  ex  rel.  Schmidt  v.  County  Court,  9  Colo.  App.  47,  47  Pac.  469, 
«ustaining  power  of  trial  court  to  correct  at  subsequent  term  clerical  error  in 
record  of  judgment. 

Blfect  on   contracts   of   foreiflm   corporations   of   fallnre   to   comply   witlft 
statutory   reqnirements. 

Cited  in  Rockford  Ins.  Co.  v.  Rogers,  9  Colo.  App.  125,  47  Pac.  848,  and  Fair- 
banks M.  &  Co.  V.  McLeod,  8  Colo.  App.  194,  45  Pac.  282,  holding  foreign  cor- 
poration's failure  to  file  certificate  appointing  /igent,  no  defense  to  action  on  con- 
tract; Miller  v.  Williams,  27  Colo.  38,  59  Pac.  740,  upholding  validity  of  notes 
secured  by  deed  of  trust,  in  hands  of  foreign  corporation  not  complying  with 
statutory  requirements;  Helvetia  Swiss  F.  Ins.  Co.  v.  Edward  P.  AMis  Co.  11 
Colo.  App.  269,  53  Pac.  242,  holding  foreign  corporation's  right  to  sue  on  contract 
unaffected  by  noncompliance  with  statutory  requirements;  American  Bldg.  & 
L.  Asso.  V.  Rainbolt,  48  Neb.  452,  67  N.  W.  493  (minority  opinion),  majority 
holding  failure  of  foreign  corporation  to  comply  with  statute  does  not  affect  con- 
tracts existing  at  time  of  enactment. 

Cited  in  note  (24  L.  R.  A.  317)  on  validity  of  contracts  made  by  foreign  cor- 
porations which  have  not  complied  with  statutory  conditions  as  to  right  to  do 
business  in  state. 

L.  R.  A.  Au.— Vol.  III.— 45. 
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IBITliat   eonstltotes   doing  bnslnesa   'vritliln   state. 

Cited  in  Havens  &  G.  Co.  v.  Diamond,  93  111.  App.  567,  holding  foreign  cor- 
poration soliciting  orders  by  drummers  not  doing  business  within  state. 

Cited  in  footnote  to  Coit  &  Co.  v.  Sutton,  26  L.  R,  A.  819,  which  holds  foreiga 
corporations  selling  through  itinerant  agents,  goods  made  outside  of  state  not 
doing  business  within  state. 

Bzcloalon  of  forelirn  corporations  as  Interference  'vrltli  Interstate  eesi* 
■uerce. 

Cited  in  footnotes  to  Milan  Mill.  &  Mfg.  Co.  v.  Gorton,  26  L.  R,  A.  135,  whicb 
holds  sale  and  setting  up  of  machinery  by  foreign  corporation  in  state  where  it 
has  no  agency,  act  of  interstate  commerce;  Com.  v.  Mobile  &  0.  R.  Co.  54  L.  B. 
A.  916,  which  holds  commerce  not  interfered  with  by  requiring  domestication  of 
foreign  railroad  company;  MacNaughtan  Co.  v.  McGirl,  38  L.  R.  A.  367,  whidi 
holds  purchase  of  wool  by  agent  of  foreign  corporation  for  shipment  to  other 
states,  interstate,  which  may  be  engaged  in  without  complying  with  statutory 
requirements. 

Cited  in  note  (24  L.  R.  A.  292,  296,  297)  on  recognition  or  exclusion  of  foreign 
corporations. 

ReirvlAtlon  of  electric  companies. 

Cited  in  footnote  to  Toledo  v.  Western  U.  Teleg.  Co.  62  L.  R.  A.  730,  which 
sustains  city's  right  to  make  local  regulations  for  permitting  stringing  of  tel^ 
graph  wires  in  streets. 

Cited  in  note    (31   L.  R.  A.  806,  808)    on  police  regulation  of  electric  com- 
panies. 
Nonprejudicial    error. 

Cited  in  Steinhauer  v.  Colmar,  11  Colo.  App.  498,  55  Pac.  291,  holding  de- 
fendant cannot  complain  of  erroneously  striking  out  of  answer  presenting  no 
defense. 

24  L.  R.  A.  316,  EDISON  GENERAL  ELECTRIC  CO.  v.  CANADIAN  P.  NAV. 
(X).  8  Wash.  370,  40  Am.  St.  Rep.  910,  36  Pac.  260. 

KITect  on   contracts   of   failure   to   comply   Trith    statutory   condition*  of 
doing:  business. 

Cited  in  Vermont  Loan  &  T.  Co.  v.  Hoffman,  5  Idaho,  384,  37  L.  R,  A.  511, 
95  Am.  St.  Rep.  186,  49  Pac.  314,  and  Vermont  Loan  &  T.  Co.  v.  Hoffman,  5 
Idaho,  384,  37  L.  R.  A.  511,  95  Am.  St.  Rep.  186,  49  Pac.  314,  sustaining  right 
of  unlicensed  money-lender  to  recover  loan;  American  Bldg.  &  L.  Asso.  v.  Rain- 
bolt,  48  Neb.  452,  67  N.  W.  493  (dissenting  opinion),  majority  holding  foreign 
corporation's  failure  to  comply  with  statute  does  not  affect  contracts  existing  at 
time  of  enactment;  Garratt  Ford  Co.  v.  Vermont  Mfg.  Co.  20  R,  I.  189,  39  L.  R. 
A.  546,  also  footnote,  545,  78  Am.  St.  Rep.  852,  37  Atl.  948,  holding  valid,  con- 
tract of  unauthorized  foreign  corporation. 

Cited  in  footnotes  to  State  Mut.  F.  Ins.  Co.  v.  Brinkley  Stave  &  Heading  Co.  29 
L.  R.  A.  712,  which  upholds  right  of  unauthorized  foreign  company  to  enforce 
claim  for  insurance  premium ;  McCanna  &  F.  Co.  v.  Citizens*  Trust  &  Surety  Co. 
35  L.  R.  A.  236,  which  holds  void,  bond  insuring  foreign  corporation  not  complying 
with  statutory  requirements,  against  dishonesty  of  manager. 

Cited  in  notes  (34  L.  R.  A.  741)  on  right  to  enforce  stockholder's  liability  out- 
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tide  of  ttate  of  uioorporation;  (24  L.  R.  A.  305)  on  restrictions  on  business  of 
foreign  insurance  companies;  (24  L.  R.  A.  291,  293,  297)  on  recognition  or  exclu- 
sion of  foreign  corporations;  (25  L.  R.  A.  569)  on  how  far  statutes  will  be  re- 
garded as  having  abrogated  maxim  that  one  cannot  profit  by  his  own  wrong. 

Tiriukt  constitutes  dolnor  business  mrlthln  state. 

Cited  in  footnote  to  Coit  &  Co.  v.  Sutton,  25  L.  R,  A.  819,  which  holds  foreign 
corporations  selling,  through  itinerant  agents,  goods  made  outside  of  state  not  do- 
ing business  within  state. 

Estoppel  to  deny  corporate  character. 

Cited  in  footnotes  to  Washington  Xat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley, 
68  L.  R.  A.  816,  which  holds  borrower  from  foreign  loan  association  estopped  to 
defeat  foreclosure  of  mortgage  on  ground  that  corporate  articles  not  properly  ac- 
knowledged; Maryland  Tube  &  Iron  Works  v.  West  End  Improv.  Co.  39  L.  R.  A. 
810,  which  holds  lack  of  corporate  existence  from  failure  to  pay  bonus  tax,  de- 
fense to  action  by  corporation;  State  v.  0*Brien,  26  L.  R.  A.  252,  which  holds 
foreign  corporation's  failure  to  comply  with  statutory  conditions,  no  defense  to 
charge  of  embezzlement  by  employee. 

24  L.  R.  A.  322,  LANCASTER  v.  AMSTERDAM  IMPROV.  CO.  140  N.  Y.  576, 

56  N.  Y.  S.  R.  434,  35  N.  E.  964. 
"What  constitutes  de  facto  corporation. 

Cited  in  Gilkey  v.  How,  105  Wis.  45,  49  L.  R.  A.  485,  81  N.  W.  120,  holding 
de  facto  corporation  effected  by  bona  fide  attempt  to  comply  with  statute,  and 
transaction  of  business. 

Rla^lit   to  qnestlon  corporation's  IcRral   capacity. 

Cited  in  Novelty  Mfg.  Co.  v.  Connell,  88  Hun,  256,  34  N.  Y.  Supp.  717,  holding 
foreign  corporation's  failure  to  comply  with  statutory  requirements  no  defense 
to  action  on  contract;  Lasater  v.  Purcell  Mill  &  Elevator  Co.  22  Tex.  Civ.  App. 
36,  54  S.  W.  425,  sustaining  right  to  sue,  of  corporation  transacting  business 
under  franchise  from  another  state;  Dunbarton  Flax  Spinning  Co.  v.  Greenwich 
&  J.  R.  Co.  87  App.  Div.  25,  83  N.  Y.  Supp.  1054^.  holding  foreign  corporation  not 
prevented  from  maintaining  action  by  prior  failure  to  pay  statutory  license  fee, 
when  it  had  paid  it  at  time  of  commencing  action. 

Cited  in  footnote  to  Congregational  Church  Bldg.  Soc.  v.  Everitt,  35  L.  R.  A. 
693,  which  denies  right  of  heirs  or  next  of  kin  to  question  legal  capacity  of  cor- 
poration to  take  bequest  in  excess  of  statutory  amount. 

Cited  in  note  (32  L.  R.  A.  294)  on  right  of  private  persons  to  contest  power  of 
corporation  to  take  or  hold  property. 

Rlirht  of  forelgrn  corporations  to  hold  land. 

Cited  in  Barcello  v.  Hapgood,  118  N.  C.  728,  24  S.  E.  124,  holding  foreign  cor- 
porations duly  authorized  by  charter  have  same  right  as  domestic  to  hold  land; 
Reorganized  Church  of  Jesus  Christ,  L.  D.  S.  v.  Church  of  Christ,  60  Fed.  941, 
sustaining  right  of  foreign  religious  corporation  to  hold  lands  for  purposes  lim- 
ited by  state  Constitution;  Watkins  v.  Iowa  C.  R.  Co.  123  Iowa,  401,  98  N.  W. 
910,  holding  title  to  land  conveyed  in  fee  to  railroad  company  not  lost  by  non- 
user. 

Cited  in  footnote  to  State  ex  rel.  Winston  v.  Hudson  Land  Co.  40  L.  R.  A.  430, 


708  L.  R.  A.  CASES  AS  AUTHORITIES.        [24  L.  R  A 

which  holds  oonveyances  to  corporation  invalid  on  aliens  subsequently  acquiring 
majority  of  corporate  stock. 

Cited  in  note  (24  L.  R.  A.  290)  on  recognition  or  exclusion  of  foreign  corpora^ 
tionfl. 

Rlirht  to  exercise  eminent  domain. 

Cited  in  footnote  to  Lancey  v.  King  County,  34  L.  R.  A.  817,  which  holds  emi- 
nent domain  exercisable  by  state  in  constructing  public  improvement  to  be  oon- 
veyed  to  United  States. 

24  L.  R.  A.  333,  PRICE  v.  OAKFIELD  HIGHLAND  CREAMERY  CO.  87  Wia. 

636,  68  N.  W.  1039. 
What  conntltntes  nnlMtnce. 

Cited  in  McCann  v.  Strang,  97  Wis.  553,  72  N.  W.  1117,  holding  electric  ligbt 
plant  running  late  at  night,  not  causing  material  injury,  no  nuisance. 

Injunction   airalnst  nolMince. 

Cited  in  Robb  v.  La  Grange,  168  III.  28,  42  N.  E.  77,  holding  continuing  nui- 
sance enjoinable. 

24  L.  R.  A.  336,  GILLAN  v.  NORMAL  SCHOOLS,  88  Wis.  7,  68  N.  W.  1042. 
Removal  of  teachers. 

Cited  in  footnote  to  Freeman  v.  Bourne,  39  L.  R.  A.  610,  which  upholds  dis- 
missal of  school  superintendent  for  indictment  for,  and  conviction  of,  adultery. 

24  L.  R.  A.  339,  DYER  v.  DUFFY,  39  W.  Va.  148,  19  S.  E.  640. 
Option   contracts. 

Cited  in  Monongah  Coal  &  Coke  Co.  v.  Flemming,  42  W.  Va.  541,  26  S.  E.  201, 
holding  signed  statement  "I  have  this  day  sold"  to  certain  person  coal  under  cer- 
tain farm,  not  option,  but  absolute  contract  of  sale. 

Cited  in  footnote  to  Booth  v.  People,  60  L.  R.  A.  762,  which  sustains  statute 
making  unlawful,  options  for  sale  of  commodities  which  have  been  subject  of 
gambling  operations. 

IVhen  time  Is  of  essence  of  contract. 

Cited  in  footnote  to  Garrison  v.  Cooke,  61  L.  R.  A.  342,  which  holds  time  of 
essence  of  subscription  for  cost  of  railroad  in  consideration  of  running  of  traini 
by  specified  date. 
Dealing:  -vrlth-ainrent  under  mrrltten  authority. 

Cited  in  O'Connor  v.  O'Connor,  46  W.  Va.  366,  32  S.  E.  276,  holding  receipt 
of  payment  by  agent  not  thereto  authorized  by  written  authority  does  not  con- 
firm sale. 
IVhen   prlndiml   not   bound    by   unauthorised   contract. 

Cited  in  Rohrbough  v.  United  Stetes  Exp.  Co.  50  W.  Va.  162,  88  Am.  St.  Repi 
849,  40  S.  E.  398,  denying  express  company's  liability  on  money  orders  issued  to 
one  knowing  agent's  want  of  authority ;  Rosendorf  v.  Poling,  48  W.  Va.  624,  37  S. 
E.  555,  holding  purchaser  from  agent  without  authority  to  sell,  acquires,  and  can 
'lonfer,  no  title;  Findley  v.  Cunningham,  53  W.  Va.  11,  44  S.  E.  472,  holding  that 
evidence  does  not  show  special  agen«;y  to  make  new  promise  on  behalf  of  co- 
parceners to  pay  debt  of  decedent. 
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Aarent'a   aale   on   credit. 

Cited  in  State  v.  Chilton,  49  W.  Va.  456,  39  S.  E.  612,  holding  public  officer 
•without  actual  authority  cannot  sell  state  property  on  credit;  Morton  v.  Morris, 
27  Tex.  Civ.  App.  266,  66  S.  W.  94,  holding  sale  by  agent  authorized  to  sell  "on 
Buch  terms  as  to  him  shall  seem  meet,"  unauthorized  when  made  upon  indefinite 
and  unreasonable  credit. 
Specific  performance* 

Cited  in  Urpman  v.  Lowther  Oil  Co.  53  W.  Va.  509,  97  Am.  St.  Rep.  1027,  44 
S.  E.  433,  denying  specific  performance  of  contract  to  convey,  after  delay,  if  by 
reason  of  changed  conditions  hardship  would  result  to  vendor. 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R,  Co.  v.  Chicago  &  W.  I.  R.  Co.  35 
L.  R.  A.  167,  which  refuses  to  require  payment  of  interest  not  provided  for  as 
condition  of  specific  performance  of  contract. 

24  L.  R.  A.  343,  STATE  ex  rel.  THOMPSON  v.  McCALLISTER,  38  W.  Va.  485, 

18  S.  E.  770. 
Mandamos  to  determine  risht  to  office. 

Distinguished  in  Schmulbach  v.  Speidel,  50  W.  Va.  560,  55  L.  R.  A.  925,  40  S. 
E.  424,  holding  mandamus  lies  to  correct  improper  amotion  from  office. 
"Wliat  constitutes  residence. 

Cited  in  footnote  to  State  em  rel,  Goodell  v.  McGeary,  44  L.  R.  A.  446,  which 
holds  building  and   furnishing  of  new  house  with  intention  of  living  in  same 
not  make  owner  elector  of  ward  while  renting  elsewhere. 
"When   leiri'lAtlon   nnconstltntlonal. 

Cited  in  Chapman  v.  Reddick,  41  Fla.  133,  25  So.  673,  holding  legislation  not 
invalid  unless  clearly  contrary  to  express  or  implied  constitutional  prohibition. 
Hnsband's   Interest   In  wife's  separate  realty. 

Cited  in  Guernsey  v.  Lazear,  51  W.  Va.  329,  41  S.  E.  405,  holding  husband  has 
no  estate  in  wife's  separate  property. 

24  L.  R.  A.  355,  BRANSON  v.  GEE,  25  Or.  462,  36  Pac.  527. 

Followed  without  special  discussion  in  Cherry  v.  Lane  County,  25  Or.  489,  36 
Pac.  531. 
Due  process  of  law. 

Cited  in  Towns  v.  Klamath  County,  33  Or.  233,  53  Pac.  604,  holding  notice  of 
application  for  laying  out  road  need  not  be  given  to  landowner  with  subsequent 
opportunity  for  hearing  on  compensation;  State  v.  Sponaugle,  45  W.  Va.  4?0,  43 
L.  R.  A.  734,  32  S.  E.  283,  sustaining  constitutionality  of  provision  forfMting 
land  for  owner's  failure  to  enter  for  taxation. 
Taklnir   property  ^nrlthout  compensation   first   assessed  and   tendered. 

Cited  in  Baker  County  v.  Benson,  40  Or.  215,  66  S.  E.  815,  holding  public  offi- 
cers not  entitled  to  demand  pay  in  advance  for  making  copies  of  records  for 
county. 

24  L.  R.  A.  357,  DAVIE  v.  LUMBERMAN'S  MIN.  CO.  93  Midi.  491,  53  N.  V/. 

626. 
Contracts  void   for  Indeflnlteness. 

Cited  in  Flaherty  v.  Gary,  62  App.  Div.  121,  70  N.  Y.  Fjpp.  951,  holding  con- 
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tract  for  organizing  corporation,  not  specifying  where,  amount  of  stock,  number  of 
ilirectors,  or  scope  of  operations,  void;  Faulkner  v.  Des.  Moines  Drug  Co.  117 
Iowa,  123,  90  N.  W.  585,  holding  contract  of  employment,  to  continue  "until  mu- 
tually agreed  void,"  void  for  uncertainty. 

Distinguished  in  Dykema  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  K  Co.  101  MicL 
48,  69  N.  W.  447,  holding  damages  recoverable  for  breach  of  lease  of  elevator 
at  certain  rate  per  bushel  transferred,  terminable  upon  ninety  days'  notice:  Lan- 
ford  ▼.  United  States  Wooden-Ware  Ck).  127  Mich.  616,  86  N.  W.  1033,  holding 
damages  recoverable  by  vendor  for  breach  of  contract  to  buy  staves  at  stated 
price,  with  right  to  vendor  to  offer  another  proposition  as  to  price,  if  that  fiied 
left  no  profits. 

Contracts    Invalid    as    lacklnor   mat  nail  ty. 

Cited  in  Jackson  v.  Sessions,  109  Mich.  222,  67  N.  W.  315,  holding  assignment 
by  subvendee  of  timber  contract  void  for  want  of  mutuality  as  between  vendor 
and  assignee  assuming  no  liabilities;  American  Cotton  Oil  Co.  v.  Kirk,  15  C.  C. 
A.  543,  34  U.  S.  App.  60,  68  Fed.  794,  holding  contract  to  sell  certain  quantity 
at  stated  price,  without  agreement  to  purchase,  void  as  wanting  mutuality;  Cold 
Blast  Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co.  57  L.  R.  A.  699,  52  C.  C.  A.  29, 
114  Fed.  81,  holding  accepted  offer  to  sell  at  stated  price  during  limited  time, 
such  goods  as  acceptor  may  desire,  void;  Teipel  v.  Meyer,  106  Wis.  43,  81  N.  W. 
982,  holding  contract  to  sell  so  long  as  dealer  should  continue  to  buy  void;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Bagley,  60  Kan.  431,  56  Pac.  769,  holding  railway's 
contract  to  transport  com  if  purchased  at  certain  rate  void;  W^oolsey  v.  Ryan, 
59  Kan.  606,  54  Pac.  664,  holding  damages  not  recoverable  from  nonpromisxng 
party  to  agreement  to  render  services. 

Distinguished  in  Loudenback  Fertilizer  Co.  v.  Tennessee  Phosphate  Co.  61 
L.  R.  A.  405,  58  C.  C.  A.  222,  121  Fed.  301,  holding  valid  contract  for  purchase 
of  phosphate  for  specified  period,  at  fixed  price,  in  amounts  as  ordered,  but 
■amounting  annually  to  specified  number  of  tons,  with  right  to  purchase  annually 
twice  that  amount. 
:Statatory   constrnctiony   nnexpressed  Intention. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Champlin,  54  C.  C.  A.  210,  116  Fed.  860; 
Johnson  v.  Southern  P.  Co.  54  C.  C.  A.  511,  117  Fed.  465,  holding  legislature's 
imexpressed  intention  cannot  be  read  into  statute;  Chauncey  v.  Dyke  Bros.  55 
C.  C.  A.  591,  119  Fed.  13,  .dissenting  opinion  by  Sanborn,  J.,  who  holds  secret 
intention  cannot  be  interpreted  into  unambiguous  statute. 

24  L.  R.  A.  359,  UNION  SAV.  BANK  &  TRUST  CO.  v.  GELBACH,  8  Wash,  497, 
36  Pac.  467. 

Followed  without  special  discussion  in  Burns  v.  Woolery,  15  Wash.  135,  45  Pae. 
894. 
Interest  on  manlelpal  'vrarrants. 

Cited  in  Williams  v.  Shoudy,  12  Wash.  368,  41  Pac.  169,  holding  warrants 
issued  for  illegal  indebtedness  subsequently  ratified  draw  10  per  cent  interest 
from  original  presentment;  State  ex  rel,  Theis  v.  Bowen,  11  Wash.  433,  39  Pac 
618,  holdifjg  state  warrants  draw  interest  at  rate  in  force  when  presented  to 
treasurer  for  indorsement;  Seton  v.  Hoyt,  34  Or.  280,  43  L.  R.  A.  638,  footnote 
p.  634,  75  Am.  St.  Rep.  641,  55  Pac  967,  denying  power  to  reduce,  by  subse- 
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-quent  statute,  rate  of  interest  on  county  warrants  indorsed  '*Xot  paid  for  want 
of  funds." 

Distinguished  in  State  ex  rel.  Capital  Nat.  Bank  v.  Young,  22  Wash.  549,  61 
Pac.  725,  holding  state  warrants  draw  interest  at  rate  prevailing  at  presentation, 
not  at  issuance. 
Katvire  of  nmnicliMil  'warrants. 

Cited  in  Eidemiller  v.  Tacoma,  14  Wash.  386,  44  Pac.  877,  holding  law  pro- 
Tiding  for  diversion  of  fund  invalid  as  to  prior  warrants  drawn  thereon ;  Bardslej 
V.  Sternberg,  17  Wash.  249,  49  Pac.  499,  holding  municipal  warrants  subject  to 
original  defenses;  Fidelity  Trust  Co.  v.  Palmer,  22  Wash.  475,  79  Am.  St.  Rep. 
953,  61  Pac.  158,  holding  innocent  purchaser  from  apparent  o^-uer  of  city  war- 
rant acquires  title. 
Rannlnir   of   atatate   of   limitations   asalnst   manictpal    warrants. 

Cited  in  Potter  v.  New  Whatcom,  20  Wash.  590,  72  Am.  St.  Rep.  135,  56  Pao. 
394,  holding  statute  does  not  run  against  city  warrant  until  notice  of  readiness 
to  pay. 
Compellins  paynftent  of  manicliMtl  'warrants. 

Cited  in  Mason  v.  Purdy,  11  Wash.  596,  40  Pac.  130,  and  Cloud  v.  Sumas, 
-9  Wash.  401,  37  Pac.  305,  holding  mandamus  proper  to  compel  payment  of  mu- 
nicipal warrant. 

^4  L.  R.  A.  363,  WALKER  v.  HANNIBAL  &  ST.  J.  R.  CO.  121  Mo.  575,  42  Am. 

St.  Rep.  547,  26  S.  W.  360. 
Kailroad's  liabtlltjr  for  Injnry  by  articles  tbrown  from  train. 

Cited  in  footnote  to  Card  v.  Eddy,  36  L.  R.  A.  806,  which  denies  railroad  com- 
pany's liability  for  injury  to  employee  by  throwing  weighted  message  from 
moving  train. 

Cited  in  note  (27  L.  R.  A.  166)  on  master's  civil  responsibility  for  wrongful  or 
negligent  act  of  servant  or  agent  towards  one  who  has  no  claim  on  master  by 
reason  of  contract,  incipient  or  perfected. 

Distinguished  in  Fletcher  v.  Baltimore  &  P.  R.  Co.  168  U.  S.  143,  42  L.  ed. 
414,  18  Sup.  Ct.  Rep.  35,  holding  liability  of  railroad  to  person  injured  by  timber 
thrown  off  train  by  employees  for  own  use,  according  to  custom,  question  for  jury. 

«4  L.  R.  A.  369,  ALLIANCE  MILL.  CO.  v.  EATON,  86  Tex.  401,  25  S.  W.  614. 
Acceptance   of  deed  of   trust   for  creditors. 

Cited  in  Bauman  v.  Jaffray.  6  Tex.  Civ.  App.  495,  26  S.  W.  260,  holding  accept- 
ance by  trustee  of  mortgage  to  secure  preferred  creditors  not  equivalent  to  a«3ent 
hy  beneficiaries;  McLaughlin  v.  Carter,  13  Tex.  Civ.  App.  702,  37  S.  W.  666,  hold- 
ing notice  to  trustee  of  acceptance  of  deed  of  trust  sufficient;  Louisiana  Sugar 
Ref.  Co.  V.  Harrison,  9  Tex.  Civ.  App.  148,  29  S.  W.  500,  holding  instruction  mak- 
ing creditor's  assent  to  deed  of  trust  depend  on  notice  to  trustee  erroneous; 
Beagan  v.  First  Nat.  Bank,  157  Ind.  6.50,  61  N.  E.  575,  and  Ohio  Cultivator  Co. 
v.  Peoples  Nat.  Bank,  22  Tex.  Civ.  App.  654,  55  S.  W.  765,  holding  beneficiary 
•  accepting  deed  of  trust  for  creditors  cannot  attack  other  secured  claimr ;  Clark 
V.  National  Bank,  13  C.  C.  A.  549,  30  U.  S.  App.  225,  66  Fed.  408;  Wallacj  v. 
Baglcy.  6  Tex.  Civ.  App.  489,  26  S.  W.  519;  Tittle  v.  Vanleer,  89  Tex.  178,  37 
L.  R.  A.  342,  29  S.  W.  1065, —  holding  deed  of  trust  to  pay  creaitors  invalid  as 
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against  attachment  levied  before  acceptance  by  beneficiaries;  Schneider  ▼.  Me> 
Coulsky,  6  Tex.  Civ.  App.  504,  26  S.  W.  170,  holding  attachment  superior  to 
claims  of  beneficiaries  of  mortgage  for  creditors  not  accepting  before  levy ;  Reagan 
V.  First  Nat.  Bank,  157  Ind.  670,  61  N.  E.  575,  holding  creditors  secured  by 
trust  deed  not  entitled  to  priority  over  general  assignment  intervening  between 
making  and  acceptance;  Martin-Bro^ni  Co.  v.  Henderson,  9  Tex.  Civ.  App.  134, 
28  S.  W.  695,  holding  trust  deed  for  creditors  takes  effect  as  to  each  upon  accept* 
anoe;  Sutton  v.  Simon,  91  Tex.  641,  45  S.  W.  550,  holding  deed  of  trust  valid 
lien  from  time  of  acceptance  by  creditor  not  participating  in  fraud;  Parlin  k 
0.  Co.  v.  Harrell,  8  Tex.  Civ.  App.  374,  27  S.  W.  1084,  and  Hamilton-Brown  Shoe 
Co.  V.  Mayo,  8  Tex.  Civ.  App.  167,  27  S.  W.  781,  holding  assent  of  creditors  in 
trust  deed  essential  to  constitute  valid  lien;  South  Texas  Xat.  Bank  v.  Texas  & 
L.  Lumber  Co.  30  Tex.  Civ.  App.  414,  70  S.  W.  768,  holding  creditor  garnishing 
stock  previously  assigned  not  entitled  to  prevail  without  showing  that  bene- 
ficiaries of  assignment  had  not  assented  thereto. 

Cited  in  notes  (54  L.  R.  A.  343)  on  right  of  creditor  to  participate  under 
assignment  or  deed  of  trust  for  benefit  of  creditors  which  he  has  repudiated; 
(37  L.  R.  A.  361)  on  whether  preference  by  mortgage  or  sale  is  an  assignment 
for  creditors. 

Distinguished  in  Kraus  v.  Haas,  6  Tex.  Civ.  App.  668,  25  S.  W.  1025,  holding 
beneficiary  accepting  deed  of  trust  entitled  to  priority  over  subsequent  attach- 
ment; Bailey  v.  Deware.  91  Tex.  92,  40  S.  W.  966,  holding  issue  of  acceptance  by 
beneficiary  of  trust  deed  not  raised  by  pleadings. 

Triiat  deeds. 

Cited  in  Texas  Loan  Agency  v.  Gray,  12  Tex.  Civ.  App.  432,  34  S.  W.  650,  hold- 
ing trust  deed  does  not  vest  legal  title  in  trustee  after  default. 

'What  coBstftatea  aaMlarnmeiit  of  fund*. 

Cited  in  Adoue  v.  Blum,  6  Tex.  Civ.  App.  289,  25  S.  W.  335,  holding  instruc- 
tions to  remit  to  creditor,  and  telegram  to  creditor  to  protect  drafts,  not  assign- 
ment of  funds. 

24  L.  R.  A.  387,  FRENCH  v.  DEANE,  19  Colo.  504,  36  Pac.  609. 
Safllclency  of  complaint   for  entlcinir  Imnbaad. 

Cited  in  Williams  v.  Williams,  20  Colo.  57,  37  Pac.  614,  holding  complaint 
alleging  ultimate  facts  in  action  for  enticing  away  husband  sufficient. 

Bxemplary  damaire*  for  malicious  ^vrronora* 

Cited  in  Allison  v.  People,  6  Colo.  App.  85,  39  Pac.  903,  holding  exemplary 
damages  not  recoverable  for  wrongful  arrest,  without  proof  of  reckless  disregard 
of  rights;  Republican  Pub.  Co.  v.  Conroy,  5  Colo.  App.  266,  38  Pac.  423,  holding 
exemplary  damages  for  libel  not  recoverable  without  proof  of  express  malice: 
Denver  Tramway  Co.  v.  Cloud,  6  Colo.  App.  451,  40  Pac.  779,  holding  exemplary 
damages  not  recoverable  for  expulsion  from  street  car  by  conductor;  Page  v. 
Yool,  28  Colo.  467,  65  Pac.  636,  lidding  mere  intentional  doing  of  wrongful  act 
will  not  justify  exemplary  damages:  Williams  v.  Williams,  20  Colo.  71,  37  Pac 
614,  holding  exemplary  damages  recoverable  in  action  for  enticing  away  has- 
band,  in  wanton  disregard  of  plaintiff's  feelings. 
Ex  post  facto  lai^s. 

Cited  in  Brown  v.  Challis,  23  Colo.  148,  46  Pac.  679,  holding  right  to  partition 
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of  mining  property  not  affected  by  legislation  while  proceedings  pending;  Evans 
V.  Denver,  26  Colo.  196,  57  Pac.  696,  holding  act  authorizing  reassessment  of 
invalid  sewer  assessments,  retrospective. 

Cited  in  footnotes  to  State  v.  Kyle,  56  L.  R.  A.  115,  which  sustains  statute 
Authorizing  prosecution  by  information  of  crimes  already  committed;  People 
ea?  rel.  Chandler  v.  McDonald,  29  L.  R.  A.  834,  which  holds  statute  not  ex  post 
fucto  for  abrogating  provision  for  change  of  magistrate  or  of  venue  for  prejudice. 

Distinguished  in  Isola  v.  Weber,  13  Misc.  90,  34  N.  Y.  Supp.  77,  holding  con- 
stitutional inhibition  of  limit  of  recovery  in  actions  for  negligently  causing  death 
comprehends  pre-existing  rights  of  action. 

24  L.  R.  A.  392,  PUEBLO  v.  STRAIT,  20  Colo.  13,  46  Am.  St.  Rep.  273,  36  Pac 
789. 
Followed  without  special  discussion  in  Shutt  Invest.  Co.  v.  Pueblo,  11  Colo* 
App.  439,  54  Pac.  644. 

ikbvitter'a  riflrht  to  damaorea   for  mtneture   In   street. 

Cited  in  footnotes  to  Home  Bldg.  &  Conveyance  Co.  v.  Roanoke,  27  L.  R  A.  551^ 
'which  holds  elevated  approach  to  bridge  over  railroad  tracks  not  additional 
burden;  Aldrich  v.  Metropolitan  West  Side  Elev.  K  Co.  57  L.  R.  A.  237,  which 
denies  right  to  recover  for  injury  to  apartment  house  from  elevated  road  crossing 
highway  19  feet  away;  Garrett  v.  Lake  Roland  Elev.  R.  Co.  24  L.  R.  A.  396» 
which  holds  erection  for  elevated  railroad  of  abutment  9  feet  high  in  street  not 
taking  of  abutter's  property ;  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  R.  A. 
246,  which  holds  elevated  railroad  a  "railway;"  De  Geofroy  v.  Merchants'  Bridge 
Terminal  R.  Co.  64  L.  R.  A.  959,  sustaining  right  of  abutting  owner  to  compen- 
sation for  construction  in  street  of  elevated  railway  track. 

Abutter's  rlorlit  to  damasea  for  elukaire  of  vrade. 

Cited  in  Denver  v.  Bonesteel,  30  Colo.  110,  69  Pac.  595,  holding  city  liable  for 
damages  to  abutting  owners  by  change  of  grade,  after  lot  owners  had  conformed 
to  previously  established  grade. 

24  L.  R.  A.  396,  GARRETT  v.  LAKE  ROLAND  ELEV.  R.  CO.  79  Md.  277,  29 

Atl.  830. 
Rlfflita  of  abutter  in  street. 

Cited  in  Poole  v.  Falls  Road  Electric  R.  Co.  83  Md.  536,  41  Atl.  1069,  deny- 
ing injunction  to  prevent  consequential  injuries  from  construction  of  duly  au- 
thorized street  railway. 

Cited  in  footnotes  to  Pueblo  v.  Strait,  24  L.  R.  A.  392,  which  holds  abutter 
entitled  to  damages  on  building  of  viaduct  over  railroad,  practically  closing 
street;  Freiday  v.  Sioux  City  Rapid  Transit  Co.  20  L.  R.  A.  246,  which  holds 
elevated  railroad  a  "railway;"  Doane  v.  Lake  Street  Elev.  R.  Co.  36  L.  R.  A.  97, 
which  holds  elevated  railroad  on  pillars  in  public  street  not  additional  servitude; 
Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57  L.  R.  A.  237,  which  denies 
right  to  recover  for  injury  to  apartment  house  from  elevated  road  crossing  high- 
way 19  feet  away;  De  Geofroy  v.  Merchants'  Bridge  Terminal  R.  Co.  64  L.  R.  A. 
959,  sustaining  right  of  abutting  owner  to  compensation  for  construction  in 
street  of  elevated  railway  track. 

Distinguished  in  Townsend  v.  Epstein,  93  Md.  557,  52  L.  R.  A.  413,  86  Am. 
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St.  Rep.  441,  49  Atl.  629,  granting  injunntion  against  building  private  ooyered 
way  across  street. 

Public   Improvement  as  nmlMtnce. 

Cited  in  Omaha  v.  Flood,  57  Neb.  129,  77  N.  W.  379,  holding  duly  authorised 
change  of  grade  of  street,  damaging  adjacent  property,  not  nuisance. 

24  L.  R.  A.  403,  VAN  WITSEN  v.  GUTMAN,  79  Md.  405,  29  Atl.  608. 
Abutter's  rlshta  in  blshw^ay* 

Cited  in  Townsend  v.  Epstein,  93  Md.  550,  52  L.  R.  A.  411,  86  Am.  St.  Rep.  441, 
49  Atl.  629,  enjoining  construction  of  covered  way  across  street,  interfering  with 
abutter's  light  and  air;  Bembe  y.  Anne  Arundel  County,  94  Md.  326,  57  Ll  R.  A. 
280,  51  Atl.  179,  holding  county  commissioners  liable  for  failure  to  repair  high- 
way forming  plaintiff's  only  egress;  Ulman  y.  Charles  Street  Ave.  Co.  83  Md. 
144,  34  Atl.  366,  holding  individual  cannot  acquire  title  by  adverse  possession  to 
part  of  highway;  Cereghino  v.  Oregon  Short  Line  R.  Co.  26  Utah,  479,  99  Am. 
St.  Rep.  843,  73  Pac.  634,  denying  right  of  city  council  to  authorize  permanent 
private  switch  track  upon  public  street. 

Cited  in  footnote  to  Field  v.  Barling,  24  L.  R.  A.  406,  which  holds  abutter's 
right  to  have  alley  kept  open  includes  right  to  light  and  air  from  aboye. 

24  L.  R.  A.  406,  FIELD  y.  BARLING,  149  IW  656,  41  Am.  St.  Rep.  311,  37  N.  E. 

850. 
Rlorhtn  of  abutter  In   biflrbwajr* 

Cited  in  Woollacott  y.  Chicago,  187  111.  618,  68  N.  E.  426,  holding  purchasers 
of  lot  according  to  plat  have  right  to  have  streets  thereon  kept  open;  Pennsyl- 
yania  Co.  v.  Chicago,  181  111.  296,  53  L.  R.  A.  226,  54  N.  E.  825,  holding 
abutting  property  o>iiier  cannot  enjoin  use  of  street  as  hack  stand  with  munici- 
pal consent;  First  Nat.  Bank  y.  Tyson,  133  Ala.  477,  59  L.  R.  A.  403,  91  Am.  St. 
Rep.  46,  32  So.  144,  sustaining  abutter's  right  to  relief  against  interference  with 
light,  air,  and  yiew  by  pillars  of  adjacent  building  encroaching  on  street ;  Toviti- 
send  V.  Epstein,  93  Md.  551,  52  L.  R.  A.  411,  footnote  p.  409,  86  Am.  St.  Rep. 
441,  49  Atl.  629,  sustaining  abutter's  right  to  relief  against  diminution  of  light 
and  air  by  bridge  over  street;  Aldis  v.  Union  Eley.  R.  Co.  203  111.  575,  68  N,  E. 
95,  susUining  abutting  owner's  right  to  compensation  for  loss  of  air,  lights  view, 
access,  etc.,  by  construction  and  operation  of  elevated  road  in  street. 

Distinguished  in  Stewart  v.  Chicago  General  Street  R.  Co.  58  111.  App.  454, 
«,nd  Bond  y.  Pennsylvania  Co.  69  111.  App.  512,  holding  abutter  cannot  enjoin 
lawful  occupation  of  street  by  railroad;  Bond  y.  Pennsylvania  Co.  171  111.  518, 
49  N.  iU.  545,  holding  railroad  owning  abutting  property,  described  with  refers 
ence  to  street,  not  estopped  to  construct  tracks  therein,  against  objection  of 
abutters;  Kotz  v.  Illinois  C.  R.  Co.  188  111.  583,  59  N.  E.  240,  holding  abutting 
owner  has  no  easement  of  light  and  air  in  railroad  right  of  way. 
Municipal  srants  of  rlRrhts  In  blgrhway. 

Cited  in  Snyder  v.  Mt.  Pulaski,  176  111.  402,  44  L.  R.  A.  409,  52  N.  E.  62. 
holding  city  cannot  grant  permanent  right  to  maintain  private  well  in  street; 
Hibbard  v.  Chicago,  173  111.  96,  40  L.  R.  A.  622,  50  N.  E.  256,  Affirming  59  111. 
App.  475,  holding  city  cannot  grant  permanent  use  of  street  for  awning;  McGann 
V.  People,  194  111.  539,  62  N.  E.  941,  holding  city  cannot,  without  consent  of 
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property  owners,  grant  right  to  build  private  switch  in  street;  People  eoo  rel. 
Kocourek  v.  Chicago,  193  111.  561,  62  N.  E.  187,  dissenting  opinion  by  Magruder, 
J.,  holding  dty  cannot  grant  right  to  construct  bridge  over  alley;  McCormick  v. 
South  Park,  150  111.  530,  37  N.  E.  1075,  raising,  wit4iout  passing  upon,  question 
AB  to  character  of  balcony  as  unlawful  encroachment;  People  ex  rel.  Faulkner  v. 
Harris,  203  111.  279,  96  Am.  St.  Rep.  304,  67  N.  E.  785,  denying  municipal  au- 
thority to  permit  construction  of  bay  window  extending  18  inches  into  street; 
McWechy  v.  Aurora  Electric  Light  &  P.  Co.  202  111.  227,  67  N.  E.  9,  denying 
abutter's  right  to  enjoin  authorized  placing  of  telegraph  poles  in  street,  wlien 
fee  is  in  municipality,  in  absence  of  special  damage;  Chicago  v.  Pooley,  112  111. 
App.  345,  denying  right  of  private  person,  although  having  consent  of  abutter  and 
authority  from  city,  to  erect  stand  in  public  street. 

Cited  in  footnote  to  Van  Witsen  v.  Gutman,  24  L.  R.  A.  403,  which  denies  right 
to  take  away  for  private  use  abutter's  easement  in  public  alley. 

Special   daiiiav«   entitltikv  Individual   to   enjoin    Infrlngrement   of   public 
rivlit. 

Cited  in  Cicero  Lumber  Co.  v.  Cicero,  176  Ml.  29,  42  L.  R.  A.  705,  68  Am.  St. 
Bep.  155,  51  N.  E.  758,  holding  lumber  company  with  no  other  avenue  for  de- 
livery may  enjoin  ordinance  prohibiting  use  of  street  by  traffic  wagons;  .fohn 
Anisfield  Co.  v.  Edward  B.  Grossman  k  Co.  98  HI.  App.  187,  sustaining  right  of 
abutting  owner  to  enjoin  construction,  of  adjacent  bay  window  extending  over 
sidewalk. 
Injunction  to  protect  easement. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Munsell,  192  111.  434,  61  N.  E.  374, 
holding  destruction  of  easement  enjoinable;  Donovan  v.  Pennsylvania  Co.  61 
L.  R.  A.  144,  57  C.  C.  A.  366,  120  Fed.  219,  sustaining  right  of  railroad  com- 
pany to  enjoin  congregation  of  hackmen  in  such  numbers  as  to  prevent  free 
ingress  and  egress. 
Valiillty  of  ordinances. 

Distinguished  in  Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co.  100  HI.  App. 
64,  holding  ordinance  within  powers  of  council  cannot  be  questioned  for  irregu- 
larities in  passage. 

24  L.  R.  A.  412,  CHICAGO  v.  BLAIR,  149  111.  310,  36  N.  E.  829. 
Determination  by  public  nutborltles  of  wbat  is  local  Improvement. 

Cited  in  Illinois  C.  R.  Co.  v.  Decatur,  154  111.  176,  38  N.  E.  626,  holding  city 
authorities  may,  with  due  reference  to  benefits,  declare  what  is  public  improve- 
ment; Chicago  &  A.  R.  Co.  v.  Joliet,  153  111.  653,  39  N.  E.  1077,  holding  council's 
determination  of  benefits  to  property  subject  to  special  taxation  for  local  improve- 
ment conclusive. 
Basis   of   special    assessment. 

Cited  in  People  ex  rel  Demen  v.  Ennis,  188  111.  535,  59  N.  E.  236,  holding 
{obiter)  special  assessments  to  maintain  local  improvements  illegal;  Sears  v. 
Boston  Street  Comrs.  173  Mass.  355,  53  N.  E.  876,  holding  statute  authorizing 
levy  of  special  assessments,  in  excess  of  benefits  received,  unconstitutional. 

Wbat    is   local    Improvement. 

Cited  in  Chicago  v.  Hanreddy,  102  111.  App.  8,  holding  local  improvement  a 
public  improvement  whose  benefits  confined  to  locality;  New  York  L,  Ins.  Co.  v. 
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Prest,  71  Fed.  817,  and  Kansas  City  v.  O'CJonnor,  82  Mo.  App.  660,  denying  valid- 
ity of  special  tax  for  street  sprinkling;  Ewart  v.  Western  Springs,  180  HI.  Z'2Z^ 
54  N.  E.  478,  sustaining  special  assessment  for  electric  light  poles,  wir«s,  and 
lamps;  Palmer  v.  Danville,  154  III.  162,  38  N.  E.  1067,  sustaining  special  tax  for 
lateral  sewer  and  water-service  pipes;  West  Chicago  Park  v.  Baldwin,  1^  IlL 
91,  44  N.  E.  404,  holding  water  mains  and  «ewer  not  street  improvement  justify- 
ing special  assessment;  Crane  v.  West  Chicago  Park,  153  111.  351,  26  L.  R.  A.  312,. 
footnote  p.  311,  38  N.  E.  943,  holding  maintenance  and  repair  of  boulevards  by 
annual  assessments  not  local  improvement. 

Cited  in  footnotes  to  Sperry  v.  Flygare,  49  L.  R.  A.  757,  which  holds  runJ 
highway  not  local  improvement  authorizing  assessment  on  farm  lands;  Sears  t. 
Board  of  Alderman,  43  L.  R.  A.  834,  which  sustains  frontage  assessments  on 
abutting  property  for  expense  of  sprinkling  streets. 
SprlnkllnflT  streets  as   public   function. 

Cited  in  footnote  to  Savage  v.  Salem,  24  L.  R  A.  787,  which  holds  tanks  used 
for  sprinkling  streets  not  removable  from  street  as  nuisance  per  «e. 
Rifflit  to  impose  on  abutter  duty  of  cleanin«r  sidei^ralks. 

Cited  in  footnotes  to  Lincoln  v.  Janesch,  56  L.  R.  A.  762,  which  sustains  stat^ 
ute  imposing  on  lot  owners  duty  of  repairing  sidewalks  and  keeping  them  fre& 
from  snow  and  ice;  State  v.  Jackman,  42  L.  R.  A.  438,  which  holds  void,  ordi> 
nance  requiring  abutter  to  keep  sidewalk  free  from  snow. 

24  L.  R.  A.  417,'  MORROW  SHOE  MFG.  CO.  v.  NEW  ENGLAND  SHOE  CO. 
6  C.  C.  A.  508,  8  C.  C.  A.  652,  18  U.  S.  App.  256,  616,  57  Fed.  685,  60  Fed.  34L 
Riflrbts  of  vendor  of  fraudulently  purchased  floods. 

Cited  in  Missouri  Broom  Mfg.  Co.  v.  Guymon,  53  C.  C.  A.  21,  115  Fed.  112,. 
holding  right  to  replevin  goods  fraudulently  purchased  does  not  preclude  equi- 
table relief  where  property  manufactured  and  sold;  581  Diamonds  v.  United 
States,  60  L.  R.  A.  599,  56  C.  C.  A.  126,  119  Fed.  560,  denying  right  of  vendor  of 
goods  fraudulently  purchased  to  reclaim  from  government  seizing  from  smuggler; 
Ullman  v.  Biddle  Bros.  53  W.  Va.  420,  44  S.  E.  280,  sustaining  owner's  right  to- 
replevin  goods  wrongfully  sold  by  his  bailee  to  bona  fide  purchaser. 
Contract  creditor's  riarlit  in  Federal  court  to  equitable  relief  under 
state  statute. 

Cited  in  Hook  v.  Ayers,  12  C.  C.  A.  665,  24  U.  S.  App.  487,  64  Fed.  661,  hold- 
ing simple  contract  creditors  cannot  attack  transfer  of  corporate  property  U> 
officer;  Brown  v.  John  V.  Farwell  Co.  74  Fed.  765,  holding  creditor  filing  bill 
to  reach  debtor's  assets  must  show  nulla  bona  return  of  execution  on  judgment; 
Jacobs  V.  Mexican  Sugar  Co.  130  Fed.  692,  denying  right  of  non judgment  cred- 
itor of  corporation  to  pursue  purely  equitable  remedy  granted  by  state  statute, 
in  Federal  court. 

Distinguished  in  Darragh  v.  H.  Wetter  Mfg.  Co.  23  C.  C.  A.  614,  49  U.  S.  App. 
1,  78  Fed.  11,  holding  contract  creditor  may  maintain  bill  in  Federal  court 
under  state  statutes  for  appointment  of  receiver  of  insolvent  corporation. 

Disapproved  in  Jones  v.  Mutual  Fidelity  Co.  123  Fed.  528,  sustaining  right  of 
non  judgment  creditors  of  corporation  to  pursue  in  Federal  courts  purely  equi- 
table remedy  provided  by  state  statute. 
Objection   on   appeal   to   sufficiency   of   complaint. 

Cited  in  Patillo  v.  Allen-West  Commission  Co.  47  C.  C.  A.  645,  108  Fed.  73? 
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(concurring  opinion),  holding  objection  on  appeal  to  sufficiency  of  complaint  not 
sustainable  where  facts  supporting  judgment  inferable;  Less  v.  English,  29 
C.  C.  A.  280,  66  U.  S.  App.  16,  85  Fed.  473,  dissenting  opinion  by  Sanborn,  J., 
"who  holds  objection  to  sufficiency  of  complaint,  first  made  oix  appeal,  not  sus- 
"tainable  where  facts  supporting  judgment  fairly  inferable. 

CTontrmct    creditor'*   rlipht    to   ««alt«ble    relief. 

Cited  in  Hook  v.  Ayers,  12  C.  C.  A.  665,  24  U.  S.  App.  487,  64  Fed.  661,  hold- 
ings simple  contract  creditor  cannot  attack  transfer  of  corporate  property  to 
officer. 

24  L.  R.  A.  426,  PETTINGELL  v.  CHELSEA,  161  Mass.  368,  37  N.  E.  380. 
Hffnnicipal  liability   for  nenrlfireiice. 

Cited  in  Daniels  v.  Racine,  98  Wis.  661,  74  N.  W.  553,  holding  municipal  lia- 
bility for  defective  highway  purely  statutory;  Saunders  v.  Ft.  Madison,  111 
Iowa,  105,  82  N.  W.  428,  denying  city's  liability  for  negligence  of  fireman  in 
ringing  truck  bell,  frightening  horse;  Dolloff  v.  Ayer,  162  Mass.  571,  39  N.  E. 
191,  denying  town's  liability  for  hose  mixed  with  toi^ni's  and  used  by  fire  depart- 
ment; Workman  v.  New  York  City,  179  U.  S.  676,  46  L.  ed.  326,  21  Sup.  Ct. 
^Rep.  212  (dissenting  opinion),  majority  holding  city  liable  for  negligent  collision 
of  fire  boat  with  another  vessel. 

Distinguished  in  Butman  v.  Newton,  179  Mass.  6,  88  Am.  St.  Rep.  349,  60  N.  £. 
401,  holding  city  liable  for  negligence  of  servants  operating  stone-crusher,  fright- 
ening horse. 

^—  To    employee*. 

Cited  in  McCann  v.  Waltham,  163  Mass.  344,  40  N.  E.  20,  denying  city's  lia- 
bility to  laborer  for  negligence  of  assistant  street  superintendent;  Taggart  v. 
Fall  River,  170  Mass.  326,  49  N.  E.  622,  denying  city's  liability  for  negligence, 
to  laborer  employed  in  constructing  street;  Peaty  v.  New  York,  33  Misc.  236, 
67  N.  Y.  Supp.  276,  denying  city's  liability  for  death  of  lineman  through  de- 
fective fire  alarm  pole. 

Cited  in  footnotes  to  Rhobidas  v.  Concord,  61  L.  R.  A.  381,  which  sustains 
city's  liability  for  failure  to  furnish  ser\'ant  reasonably  safe  place  to  work; 
Peterson  v.  Wilmington,  66  L.  R.  A.  969,  which  denies  city's  liability  for  injury 
to  fireman  from  negligence  in  permitting  apparatus  to  get  out  of  repair;  Colwell 
V.  W^aterbury,  57  L.  R.  A.  218,  which  denies  city's  liability  for  injury  to  em- 
ployee through  defect  in  machine  for  crushing  stone  for  highways. 

Distinguished  in  Coan  v.  Marlborough,  164  Mass.  208,  41  N.  E.  238,  sustain- 
ing city's  liability  to  laborer  for  negligence  in  constructing  sewer. 

24  L.  R.  A.  428,  UNITED  STATES  v.  E.  C.  KNIGHT  CO.  9  C.  0.  A.  297,  17 

U.  S,  App.  466,  60  Fed.  934. 
Amti-tmat  law*. 

Affirmed  in  United  States  v.  E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325,  15 
Sup.  Ct.  Rep.  249,  holding  monopoly  of  manufacture  of  sugar  not  within  Federal 
anti-trust  act. 

Cited  in  United  States  v.  Debs,  6  Inters.  Com.  Rep.  208,  64  Fed.  724,  sustaining 
injunction  against  interference  with  railroads  using  Pullman  cars,  as  combina- 
tion in  restraint  of  interstate  conunerce. 
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Cited  in  footnotes  to  Gibbs  t.  McNceley,  60  L.  R.  A.  162,  which  holds  anti- 
trust act  violated  by  combination  of  manufacturers  of  product  of  state,  market 
for  four  fifths  of  which  in  other  states,  to  limit  production  and  raise  price; 
Fuqua  V.  Pabst  Brewing  Co.  35  L.  R.  A.  241,  which  holds  beer  brought  from 
other  state  under  invalid  trust  agreement  subject  to  anti-trust  law  of  state  on 
arrival. 

Combination*  to  restrmfn   competition   and   control   price*. 

Cited  in  footnotes  to  Hawarden  v.  Youghiogheny  &  L.  Coal  Co.  55  L.  R.  A.  828, 
which  sustains  retail  coal  dealer's  right  of  action  against  wholesalers  and 
favored  retailers  combining  to  drive  other  retailers  out  of  business;  State  ex  rel. 
Crow  V.  Armour.  Packing  Co.  61  L.  R.  A.  464,  which  holds  unlawful  combination 
to  fix  prices  shown  by  acts  of  competing  dealers;  People  v.  Milk  Exchange,  27 
L.  R.  A.  437,  which  holds  incorporated  milk  exchange,  constituting  combination 
to  fix  price  of  milk,  illegal ;  Cummings  v.  Union  Blue  Stone  Co.  52  L.  R.  A.  262, 
which  holds  void,  agreement  by  persons  controlling  90  per  cent  of  sale  of  blue 
stone  to  sell  through  common  agent  and  maintain  agreed  prices;  Brown  v.  Jacobs 
Pharmacy  Co.  57  L.  B.  A.  548,  which  sustains  right  to  injunction  against  com- 
bination of  merchants  to  prevent  sales  to  other  dealer  unless  he  sells  at  fixed 
prices. 

24  L.  R.  A.  430,  FIFIELD  v.  PHCENIX,  4  Ariz.  283,  36  Pac.  916. 
City's   liability   for   injuries   from   discbarare   of   Aremrorlcs. 

Cited  in  footnotes  to  Aron  v.  Wausau,  40  L.  R.  A.  733,  which  denies  citjr's 
liability  for  injury  by  explosion  of  cannon  cracker  on  Fourth  of  July,  in  violation 
of  ordinance;  Love  v.  Raleigh,  28  L.  R.  A.  192,  which  denies  city's  liability  for 
acts  of  servants  in  managing  fireworks;  Bartlett  v.  Clarksburg,  43  L.  R.  A.  295, 
which  denies  liability  of  town  for  injuries  from  fireworks,  etc.,  fired  on  streets 
with  consent  of  town  authorities;  Madisonville  v.  Bishop,  57  L.  R.  A«  130,  which 
holds  city  liable  for  injuries  by  unorganized  crowd  of  merrymakers. 


24  L.  R.  A.  433,  STAPLES  v.  STAPLES,  87  Wis.  592,  58  N.  W.  1036. 
Commitment  for  noncompliance  vritb  order  to  pay  money. 

Cited  in  Re  Meggett,  106  Wis.  296,  81  N.  W.  419,  holding  ability  to  pay  not 
jurisdictional  prerequisites  to  commitment  for  failure  to  comply  with  order; 
Re  Meggett,  105  Wis.  295,  81  N.  W.  419,  sustaining  court's  power  to  compel 
payment  of  rents  wrongfully  collected  by  mortgagor,  by  commitment  for  con- 
tempt; Hutchison  v.  Canon,  6  Okla.  728,  55  Pac.  1077,  sustaining  court's  power 
to  enforce  order  to  pay  alimony  by  imprisonment  until  compliance. 

Cited  in  note  (34  L.  R.  A.  667)  on  constitutionality  of  imprisonment  for  debt. 

Alimony  as  debt. 

Cited  in  footnotes  to  Coffman  v.  Finney,  55  L.  R.  A.  794,  which  holds  judgment 
for  alimony  a  debt  which  survives  deatb  of  both  parties  pending  appeal:  State 
V.  Cook,  58  L.  R.  A.  625,  which  holds  decree  for  alimony  not  within  prohibition 
against  imprisonment  for  debt. 
Jndffment   for   fntnre  payments. 

Cited  in  Barry  v.  Niessen,  114  Wis.  259,  90  N.  W.  166,  holding  bastardy  judg- 
ment directing  future  payments  cannot  be  docketed  as  lien  on  defendant's  realty. 
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24  L.  R.  A.  444,  KIRKWOOD  v.  FIRST  NAT.  BANE,  40  Neb.  484,  42  Am.  St. 
Rep.  683,  58  N.  W.  1016. 

Followed  without  discussion  in  Kirkwood  v.  Exchange  Nat.  Bank,  40  Neb.  497, 
68  N.  W.  1135. 

Po-vrer   to   irniiit    leiral   or   equitable   relief. 

Cited  in  St^ite  ex  rel,  Horton  v.  Dickinson,  63  Neb.  879,  89  N.  W.  431,  sustaining 
power  of  district  court  to  give  legal  or  equitable  relief,  as  pleadings  and  proof 
warrant. 

Action*   on   lo*t   negotiable   paper. 

Cited  in  Palmer  v.  Carpenter,  53  Neb.  396,  73  N.  W.  690,  holding  indemnity 
bond  not  prerequisite  to  recovery  on  unindorsed  note  payable  to  order,  lost  before 
maturity. 

Cited  in  footnotes  to  Bank  of  Gilby  v.  Farnsworth,  38  L.  R.  A.  843,  which 
holds  drawer  of  draft  lost  in  mails  during  transportation  from  payee  for  collec- 
tion discharged  by  delay  in  discovering  loss;  Haiig  v.  Riley,  40  L.  R.  A.  244,  which 
holds  right  to  prove  lost  note  by  copy  not  taken  away  by  statute. 

Maturity    of    certllleate    of    deposit. 

Cited  in  footnote  to  Towle  v.  Starz,  36  L.  R.  A.  463,  which  requires  demand 
on  last  day  of  grace  on  expiration  of  six  months,  on  certificate  of  deposit  con- 
taining provision  for  leaving  six  months,  and  not  bearing  interest  after  maturity. 

Cited  in  note  (46  L.  R.  A.  776,  809)  on  rights  of  holder  of  negotiable  paper 
transferred  after  maturity. 

General   flndlnv   snatalnlnflr  Jndvm^nt. 

Limited  in  Coad  v.  Read,  48  Neb.  47,  66  N.  W.  1002,  holding  general  finding  by 
court,  where  special  finding  not  requested,  sustains  judgment. 

24  L.  R.  A.  449,  YEAZEL  v.  EINSPAHR,  40  Neb.  432,  58  N.  W.  1020. 
Rlflrbt  of  pnrcbaaer  at  Judicial  sale  to  nsnfrnct. 

Cited  ih  Hendryx  v.  Evans,  120  Iowa,  313,  94  N.  W.  853,  holding  sale  of  real, 
estate  by  sheriff  under  execution  not  complete  in  Nebraskak,  until  confirmed  by 
court;  Clark  v.  Missouri,  K.  &  T.  Trust  Co.  59  Neb.  69,  80  N.  W.  257,  and  Orr  v. 
Broad,  52  Neb.  497,  72  N.  W.  850,  holding  purchaser  at  execution  sale  acquires 
right  to  rents  and  profits  after  confirmation,  as  against  mortgagee  in  possession; 
Woodworth  v.  Northwestern  Mut.  L.  Ins.  Co.  185  U.  S.  358,  46  L.  ed.  947,  22 
Sup.  Ct.  Rep.  676,  holding  obligee  of  appeal  bond  after  confirmation  of  fore- 
closure sale  entitled,  upon  affirmance,  to  recover  rents  and  profits  since  con- 
firmation. 

Distinguished  in  Philadelphia  Mortg.  &  T.  Co.  v.  Goos,  47  Neb.  811,  66  N.  W. 
843,  holding  receiver  may  be  appointed  to  collect  rents  and  profits  of  mortgaged 
premises. 

—  To  vrOTTlnv  crops. 

Cited  in  Monday  v.  0*Neil,  44  Neb.  726,  48  Am.  St.  Rep.  760.  63  N.  W.  32, 
holding  tenant  entitled  to  crop  grown  during  mortgage  foreclosure. 

Cited  in  footnote  to  Aldrich  v.  Bank  of  Ohiowa,  57  L.  R.  A.  920,  which  denies 
title  of  purchaser  of  land  at  judicial  sale  to  growing  crops. 
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24  L.  R.  A.  462,  STATE  v.  OLYMPIC  CLUB,  46  La.  Ann.  935,  15  So.  190. 
Prise   flflrbtinar. 

Report  of  second  appeal  in  47  La.  Ann.  1096,  17  So.  699,  holding  proviso  ex- 
cepting glove  contests  at  atliletic  clubs  from  prize-fight  statute,  meaningless. 

statutory  construction. 

Cited  in  New  Orleans  v.  Collins,  52  La.  Ann.  980,  27  So.  632,  holding  courts 
will  not  construe  law  permitting  operation  of  slot  machines  as  permitting  use  for 
gambling. 

24  L.  R.  A.  462,  NORTH  4  SOUTH  ROLLING  STOCK  CO.  v.  PEOPLE,  147  Dl. 

234,  35  N.  £.  60S. 
Xecpfnir   corporate   books    Tritbln   state. 

Distinguished  in  Crown  Coal  &  Tow  Co.  v.  Thomas,  60  111.  App.  237,  granting 
mandamus  to  compel  keeping  of  corporate  books  at  its  principal  office  in  state. 

v!ITect    of    total    abandonment    of    corporate    business. 

Cited  in  footnote  to  Byrne  v.  Schuyler  Electric  Mfg.  Co.  28  L.  R.  A.  304,  which 
holds  ultra  t^ire^,  attempt  of  corporation  to  exchange  entire  property  for  stock 
of  other  company. 

r.ecoirnltlon   or   exclusion    of    forelfrn    corporations. 

Cited  in  note  (24  L.  R.  A.  292)  on  recognition  or  exclusion  of  foreign  corpo- 
rations. 

24  L.  R.  A.  469,  HENDERSON  v.  STATE,  137  Ind.  552,  36  N.  E.  257. 
Requirement  tbat  act  cover  but  one  subject,  embraced  In  title. 

Cited  in  Airy  v.  People,  21  Colo.  151,  40  Pac.  362,  holding  act  providing  for 
payment  of  salaries  and  disposition  of  fees  not  multifarious;  Isenhour  v.  State, 
157  Ind.  525,  87  Am.  St.  Rep.  228,  62  N.  E.  40,  holding  title  of  pure  food  act 
reciting  subsidiary  means  of  attaining  purpose  of  act,  not  multifarious;  Gus- 
tavel  V.  State,  153  Ind.  616,  54  N.  E.  123,  holding  means  of  protecting  fish  and 
game  may  be  embraced  in  one  statute;  Garrigus  v.  Howard  County,  157  Ind.  109, 
fiO  N.  E.  948,  holding  provision  for  employment  of  expert  accountants  germane  to 
subject  expressed  in  title  of  fee  and  salary  act. 

Constitutional   aruaranty   of   free   Justice. 

Cited  in  footnote  to  Knee  v.  Baltimore  City  Pass.  R  Co.  42  L.  R.  A.  363,  which 
sustains  order  staying  all  further  proceedings  in  action  till  costs  of  appeal  are 
paid. 
Constitutional   provision    for   open   courts. 

Cited  in  footnote  to  State  ex  rel.  Bragg  v.  Rogers,  32  L.  R.  A.  620,  which  holds 
valid,  act  requiring  county  board  of  revenue  to  act  in  private. 

Liocal  lefflalatlon. 

Cited  in  State  ew  rel.  Benton  County  v.  Boice,  140  Ind.  508,  39  N.  E.  64,  hold- 
ing fee  and  salary  act  omitting  to  provide  for  treasurer  of  one  county  void  as  to 
county  treasurers. 

Cited  in  footnote  to  Henderson  v.  Koenig,  67  L.  R.  A.  669,  which  holds  void, 
statute  requiring  probate  judge  of  one  county  only,  to  accept  salary  instead  of  fees. 

Fee  and   salary  act. 

Followed  in  Legler  v.  Paine,  147  Ind.  188,  45  N.  E.  604  (distinguished  in  dis- 
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renting  opinion)  ;  Gross  v.  Whitley  County,  168  Ind.  534,  68  L.  R.  A.  396,  64  N.  E. 
26;  Sudbury  v.  Monroe  County,  157  Ind.  450,  62  N.  E.  45;  State  ex  rel.  McCay 
V.  Krost,  140  Ind.  44,  39  N.  E.  46,— holding  fee  and  salary  act  of  1891  not 
«pecial  or  local. 

Cited  in  Harmon  v.  Madison  County,  153  Ind.  72,  54  N.  E.  105,  holding  fee 
4ind  salary  act  within  constitutional  provision  for  grading  compensation  in  pro- 
portion to  population  and  necessary  services;  Walsh  t.  State,  142  Ind.  358,  33 
li.  R.  A.  393,  41  N.  £.  65,  holding  fee  and  salary  act,  unconstitutional  as  to 
•oertain  officers,  curable  by  amendment;  Meer  v.  Shelby  County,  26  Ind.  App. 
87,  69  N.  £.  184,  holding  county  treasurer's  salary  governed  by  amendment  passed 
-after  election. 

Tirben   povrta   Trill   consider  conatttntlonality   of  statute. 

Cited  in  Pittsburgh,  C.  C.  k  St.  L.  R.  Co.  v,  Montgomery,  152  Ind.  14,  71  Am. 
St.  Rep.  301,  49  N.  E.  582,  and  Pennsylvania  Co.  v.  Ebaugh,  144  Ind.  694,  43 
N.  E.  936,  holding  courts  will  pass  only  upon  constitutional  questions  necessarily 
involved;  Fesler  v.  Brayton,  146  Ind.  84,  32  L.  R.  A.  582,  44  N.  E.  37;  Switzer- 
land County  V.  Reeves,  148  Ind.  476,  46  N.  E.  995;  Cass  County  v.  Plotner,  149 
Ind.  119,  48  N.  E.  635;  Isenhour  v.  State,  157  Ind.  520,  87  Am.  St.  Rep.  228,  62 
N.  E.  40;  Currier  v.  Elliott,  141  Ind.  407,  39  N.  E.  554,— holding  party  seeking 
to  overthrow  statute  must  show  rights  impaired;  Gustavel  v.  State,  153  Ind.  615, 
54  N.  E.  123,  and  Citizens  Street  R.  Co.  v.  Haugh,  142  Ind.  258,  41  N.  E.  633, 
holding  statute  must  be  shown  clearly  in  conflict  with  Constitution;  Boring  v. 
State,  141  Ind.  660,  41  N.  E.  270,  dissenting  opinion  by  Jordan,  J.,  who  holds 
statute  not  unconstitutional  unless  clearly  in  conflict. 


^4  L.  R.  A.  483,  DICKSON  v.  WALDRON,  135  Ind.  507,  41  Am.  St.  Rep.  440, 
34  N.  E.  506,  35  N.  E.  1. 

master's  IlabtlItT  tor  employee's  torts. 

Cited  in  Efroymson  v.  Smith,  29  Ind.  App.  454,  63  N.  E.  328,  holding  owner 
liable  for  foreman  of  store  placing  customer,  wrongfully  accused  of  stealing, 
under  restraint;  Tyson  v.  Joseph  H.  Bauland  Co.  68  App.  Div.  315,  74  N.  Y. 
Supp.  69,  holding  proprietor  of  store  liable  for  act  of  store  detective,  also  special 
patrolman,  in  making  arrest;  Flora  v.  Russell,  138  Ind.  161,  37  N.  E.  593  (dis- 
senting opinion),  majority  holding  railroad  not  liable  for  act  of  check  clerk  at 
freight  depot  in  procuring  search  warrant;  Walker  v.  Wehking,  29  Ind.  App.  73, 
<63  N.  E.  128  (dissenting  opinion),  majority  denying  master's  liability  for  fore- 
man's sending  employee  te  work  in  dangerous  place. 

Cited  in  footnote  to  Paulton  v.  Keith,  54  L.  R.  A.  670,  which  denies  theater 
owner's  liability  for  manager  obstructing  service  of  process  on  actor. 

Cited  in  note  (37  L.  R.  A.  48)  on  which  of  two  or  more  persons  is  master  of 
another,  who  is  conceded  to  be  servant  of  one  of  them. 

Distinguished  in  Healey  v.  Lothrop,  171  Mass.  264,  50  N.  E.  540,  denying  lia- 
bility of  one  paying  for  services  of  special  policeman  for  assault  by  him;  Markley 
V.  Snow,  207  Pa.  452,  04  L.  R.  A.  687,  56  Atl.  999,  holding  arrest  by  employees 
-of  mining  partnership,  of  one  suspected  of  having  fired  building,  long  after  com- 
Tnission  of  the  crime,  not  within  scope  of  their  employment. 

Distinguished  in  effect  in  Sharp  v.  Erie  R.  Co.  90  App.  Div.  505,  85  N.  Y. 
L.  R.  A.  AtJ.— Vol..  III.— 46. 
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Supp.  553,  denying  liability  of  railroad  company  for  shooting  by  employee, 
was  also  police  officer,  in  making  arrest  for  misdemeanor. 
Effect  of  Insanity  on  competency  of  Trltnesaea. 

Cited  in  note  ( 37  L.  R.  A.  428 )  on  effect  of  insanity  on  competency  of  witnesses. 

24  L.  R.  A.  489,  McILHINNY  t.  xMcILHINNY,  137  Ind.  411,  45  Am.  St.  Rep.  18ft, 

37  N.  E.  147. 
Rnle   In   Sbelley's   Case. 

Cited  in  Bonner  v.  Bonner,  28  Ind.  App.  151,  62  N.  E.  497,  holding  devise  to 
daughter  during  natural  life,  and  to  heirs  in  fee  after  her  death,  vests  fee  in  her; 
Williams  v.  Hedrick,  37  C.  C.  A.  554,  96  Fed.  660,  holding  conveyance  to  one  for 
life,  and  remainder  to  children  if  any  surviving,  not  within  rule  in  Shelley's 
Case;  Wescott  v.  Binford,  104  Iowa,  652,  65  Am.  St.  Rep.  530,  74  N.  W.  18, 
holding  rule  in  Shelley^a  Case  not  applicable  to  devise  defeating  testator's  inten- 
tion; Granger  v.  Granger,  147  Ind.  101,  36  L.  R.  A.  190,  footnote  p.  186,  44  X.  E. 
189,  holding  rule  in  Shelley* s  Case  not  applicable  to  devise  to  one  for  life,  and 
after  his  death  to  heirs  of  his  body,  if  any  survive  him,  with  devise  over  otherwise 

Cited  in  footnote  to  Glover  v.  Condell,  35  L.  R.  A.  360,  which  holds  ownership 
of  fund,  subject  to  limitation,  given  by  bequest  to  son,  and  over,  in  case  of  death 
without  living  heirs. 

Distinguished  in  Waters  v.  Lyon,  141  Ind.  174,  40  N.  E.  662,  holding  convey- 
ance to  certain  persons  "during  natural  lives,  and  at  their  death  to  their  heirs,* 
Tests  estate  in  fee. 

24  L.  R.  A.  492,  PEOPLE  ex  ret.  GERMAN  INS  CO.  v.  WHXIAMS,  146  Dl.  573, 

36  Am.  St.  Rep.  514,  33  N.  E.  849. 
Duties  of  public  officers. 

Cited  in  Anderson  v.  Schubert,  55  111.  App.  229,  holding  clerk  cannot  be  com- 
pelled to  docket  appeal  without  payment  of  fees;  Nagle  v.  Wakey,  161  HI.  392. 
43  N.  E.  1079,  Affirming  59  111.  App.  204,  denying  liability  for  defective  highway, 
of  commissioners  expending  resources  in  good  faith. 

Mandamus    to   compel   peirformanoe   of  public  duties. 

Cited  in  Atty.  Gen.  v.  Taggar4:,  66  N.  H.  372,  29  Atl.  1X)27,  granting  mandamus 
to  compel  president  of  senate  to  exercise  governor's  powers  during  latter's  dis- 
ability. 

Cited  in  note  (31  L.  R.  A.  342)  on  mandamus  to  compel  surrender  of  office. 

Necessity    of   demand   before   application    for   mandamus. 

Cited  in  Highway  Comrs.  v.  Jackson,  165  111.  23,  45  N.  E.  1000,  Affirming  61 
111.  App.  382,  holding  demand  that  commissioners  obey  supervisor's  order  unneces- 
sary before  petitioning  for  mandamus. 

24  L.  R.  A.  498,  STATE  v.  CORBETT,  57  Minn.  345,  4  Inters.  Com.  Rep.  694,  59 

N.  W.  317. 
Reerulatlon  of  sale  of  passaere   tickets. 

Cited  in  Nashville,  C.  ft  St.  L.  R.  Co.  t.  McConnell,  82  Fed.  85,  sustaining 
injunction  against  sale  by  ticket  brokers  of  special,  nontransferable  excursion 
tickets;  Allardt  v.  People,  197  111.  508,  64  N.  E.  533,  and  Jannin  v.  State,  42 
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Tex.  Crim.  Rep.  640,  53  L.  R.  A.  351,  footnote  p.  349,  96  Am.  St.  Rep.  821,  51 
8.  W.  1126,  holding  statute  against  sale  of  passage  tickets  by  other  than  author- 
ized agent  constitutional;  Com.  v.  Keary,  14  Pa.  Super.  Ct.  587,  holding  statute 
against  ticket  brokerage  constitutional;  People  ex  rel,  Tyroler  v.  City  Prison, 
157  N.  Y.  125,  43  L.  R.  A.  268,  footnote  p.  204,  68  Am.  St.  Rep.  763,  51  N.  E. 
1006,  Reversing  26  App.  Div.  234,  50  N.  Y.  Supp.  56,  denying  validity  of  statute 
prohibiting  other  than  duly  appointed  agents  from  acting  as  ticket  brokers. 
Cited  in  note  (24  L.  R.  A.  152)  on  statutes  against  ticket  brokerage  or  scalping. 

"Wlien  atatnte  unconatftutlonal. 

Cited  in  State  v.  Harrington,  68  Vt.  637,  34  L.  R.  A.  104,  85  Atl.  515,  holding 
law  cannot  be  declared  unconstitutional  as  violating  spirit  of  Constitution. 

24  L.  R.  A.  502,  STATE  v.  GLADSON,  57  Minn.  385,  59  N.  W.  487. 

Affirmed  in  Gladson  v.  Minnesota,  166  U.  S.  430,  41  L.  ed.  1065,  17  Sup.  Ct. 
Rep.  627. 
Sabjection   to  police   poi^'er  of   Instrament*  of  interstate   commerce* 

Cited  in  footnote  to  Burrows  v.  Delta  Transp.  Co.  29  L.  R.  A.  468,  which  sua- 
tains  validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood. 

24  L.  R.  A.  504,  UNION  CENT.  L.  INS.  CO.  v.  CROWNING,  86  Tex.  654,  26 

S.  W.  982. 
Couatltvtlonality    of    atatatea    permitting    recovery    of    attorney'*    fees. 

Followed  in  Union  Cent.  L.  Ins.  Co.  v.  Chowning,  8  Tex.  Civ.  App.  462,  28 
S.  W.  117;  Fidelity  &  C.  Co.  v.  Allibone,  15  Tex.  Civ.  App.  180,  39  S.  W.  632; 
Kansas  Mut.  L.  Ins.  Co.  v.  Coalson,  22  Tex.  Civ.  App.  73,  54  S.  W.  388;  Washing- 
ton L.  Ins.  Co.  V.  Gooding,  19  Tex.  Civ.  App.  496,  49  S.  W.  123;  Fidelity  Mut. 
Life  Asso.  v.  Mettler,  185  U.  S.  325,  46  L.  ed.  932,  22  Sup.  Ct.  Rep.  662;  Mer- 
chants' Life  Asso.  v.  Y'oakum,  39  C.  C.  A.  68,  98  Fed.  251;  New  York  L.  Ins. 
Co.  V.  Orlopp,  25  Tex.  Civ.  App.  290,  61  S.  W.  336,— upholding  constitutionality 
of  act  permitting  recovery  of  attorney's  fees  and  12  per  cent  damages  from 
insurance  companies. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  87  Tex.  22,  26  S.  W.  985,  holding 
act  permitting  recovery  of  attorneys'  fees  in  suits  against  railway  corporations 
constitutional;  Dell  v.  Marvin,  41  Fla.  228,  45  L.  R.  A.  203,  79  Am.  St.  Rep. 
171,  26  So.  188,  holding  provision  allowing  attorney's  fees  to  plaintiff  fo.reclosing 
mechanic's  lien  constitutional;  Terre  Haute  &  L.  R.  Co.  v.  Salmon,  161  Ind.  139, 
67  N.  E.  918,  holding  statute  authorizing  recovery  of  attorney's  fees  in  addition 
to  value  of  fence  constructed  by  land  owner  along  railroad  right  of  way  con- 
stitutional. 

Cited  in  footnotes  to  Gano  v.  Minneapolis  &  St.  L.  R.  Co.  55  L.  R.  A.  263, 
which  sustains  requirement  for  payment  of  attorney's  fee  on  successful  appeal 
by  land  owner  from  award  in  eminent  domain;  Atkinson  v.  W^oodmansee,  04 
L.  R,  A.  325,  holding  statute  authorizing  recovery  oi  attorney's  fees  upon  en- 
forcement of  mechanic's  lien  unconstitutional. 

Reanlrement    that    all    coarta    be    open. 

Cited  in  footnote  to  State  ex  rel.  Bragg  v.  Rogers.  32  L.  R.  A.  520,  which  holds 
valid,  act  requiring  county  board  of  revenue  to  act  in  private. 
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Coii*titatfon«l  vvaimiftty  of  free  Justice. 

Cited  in  footnote  to  Knee  v.  Baltimore  City  Pass.  R.  Co.  42  L.  R.  A.  363,  whidi 
sustains  order  staying  all  further  proceedings  in  action  till  costs  of  appeal  are 
paid. 

Aralffiiineiit    of   error. 

Cited  in  Morgan  v.  Butler,  23  Tex.  Civ.  App.  474,  56  S.  W.  689,  and  Cammack 
V.  Rogers,  96  Tex.  460,  73  S.  W.  795,  holding  assignment  of  error  embracing  more 
than  one  proposition  improper;  Holton  v.  Galveston,  H.  &  S.  A.  R.  Co.  31  Tex. 
Civ.  App.  130,  71  S.  VV.  408,  holding  assij^nment  of  error  complaining  of  several 
different  matters,  without  segregating  particular  errors  complained  of,  insutficient 

Deflnlteness  of  qaestfon   to  be  certified. 

Cited  in  note  (31  L.  R.  A.  397)  on  definiteness  of  question  to  be  certified. 

24  L.  R.  A.  507,  SXODDY  v.  BOLEN,  122  Mo.  479,  24  S.  W.  142,  25  S.  W.  932. 
Reservation  in   deeds. 

Cited  in  Harris  v.  Cobb,  49  W.  Va.  356,  38  S.  E.  559,  construing  reservation  in 
deed  of  one  half  usual  royalty  of  one  eighth  of  petroleum  as  reserving  title  to 
one  sixteenth  of  oil;  Porter  v.  Kansas  City  &  N.  Connecting  R.  Co.  103  Mo.  App. 
430,  77  S.  W.  582,  holding  railroad  granted  land  with  reservation  of  right  of 
way,  without  right  to  maintain  ditch  or  platform  interfering  therewith. 

Elfect  of  deed  bonnded  on  liiirliTray. 

Cited  in  Thomas  v.  Hunt,  134  Mo.  399,  32  L.  R.  A.  859,  35  S.  W.  581;  Grant 
V.  Moon,  128  Mo.  48,  30  S.  W.  328;  Overland  Mach.  Co.  v.  Alpenfels,  30  Colo.  172, 
69  Pac.  574, —  holding  grant  bounded  upon  highway  carries  fee  to  center;  Scudder 
V.  Detroit,  117  Mich.  80,  75  N.  W.  286,  holding  grantee  of  lands  bounded  on 
alley,  where  reversion  reser^'ed  to  platter  or  assigns,  takes  fee;  Union  Elevator 
Co.  V.  Kansas  City  Suburban  Belt  R.  Co.  135  Mo.  366,  36  S.  W.  1071,  holding 
abutter  owns  fee  to  center  of  street,  subject  to  public  easement;  Carter  v.  Foster. 
145  Mo.  396,  47  S.  W.  6,  holding  city's  interest  in  streets  limited  to  public  use; 
Walker  v.  Sedalia,  74  Mo.  App.  75,  holding  abutter  may  recover  for  shade  trees 
in  street  destroyed  by  change  of  grade. 

Cited  in  footnote  to  Crocker  v.  Cotting,  33  L.  R.  A.  245,  which  holds  no  part 
oi  passageway  included  in  grant  of  land  "bounded  by"  such  passageway. 

24  L.  R.  A.  516,  LOCKWOOD  v.  WABASH  R.  CO.  122  Mo.  86,  43  Am.  St  Rep. 

547,  26  S.  W.  698. 
Hifflits  of  public  in  street. 

Cited  in  State  ex  rel.  St.  Louis  Underground  Service  Co.  v.  Murphy,  134  Mo. 
562,  34  L.  R.  A.  374,  56  Am.  St.  Rep.  515,  31  S.  W.  784,  holding  ordinance  grant- 
ing right  to  occupy  space  under  street  for  subway,  to  exclusion  of  other  public 
uses,  void;  Pennsylvania  Co.  v.  Chicago,  181  111.  310,  53  L.  R.  A.  231,  54  N.  E. 
825  (dissenting  opinion),  majority  holding  municipal  authorities  may  establish 
hack  stands  in  front  of  railroad  depots;  Knapp,  S.  k  Co.  v.  St.  Louis,  153  Ma 
573,  55  S.  W.  104,  holding  abutter  not  suffering  special  injury  cannot  enjoin 
vacation  of  street  by  city;  Burnes  v.  St.  Joseph,  91  Mo.  App.  495,  holding  mu- 
nicipality allowing  hydrant  to  constitute  obstruction  in  street  liable  to  one  in- 
jured. 
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liivlit*   of   imflrfMid*   In   •treete. 

Cited  in  Schulenburg  k  B.  Lumber  Co.  v.  St.  Louis,  K  &  N.  W.  R,  Co.  129  Mo. 
460,  31  S.  W.  796,  enjoining  construction  of  railroad  in  street  already  nearly 
filled  by  tracks;  Corby  v.  Chicago,  R.  I.  &  P.  R.  Co.  150  Mo.  466,  52  S.  W.  282, 
and  Sherlock  v.  Kansas  City  Belt  R.  Co.  142  Mo.  184,  64  Am.  St.  Rep.  661,  43 
S.  W.  629,  enjoining  construction  of  railroad  in  alley,  monopolizing  use;  Bro\\Ti 
T.  Chicago  G.  W.  R.  Co.  137  Mo.  536,  38  S.  W.  1099.  sustaining  city's  power  to 
grant  right  to  lay  railroad  tracks  in  street,  not  destroying  use  as  thoroughfare; 
Grand  Ave.  R.  Co.  v.  Citizen's  R.  Co.  148  Mo.  o72,  60  S.  W,  305,  holding  ex- 
clusive ripfht  to  use  street  cannot  be  granted  to  street  car  company;  Ruckert  v. 
Grand  Ave.  R.  Co.  163  Mo.  278.  63  S.  W.  814,  holding  abutter  cannot  enjoin  con- 
struction of  street  railroad  without  showing  special  damage;  Watson  v.  Robber- 
son  Ave.  R.  Co.  69  Mo.  App.  552,  and  Knapp,  S.  &  Co.  v.  St.  Louis  Transfer  R. 
Co.  126  Mo.  37,  28  S.  W.  627,  enjoining  construction  of  railroad  in  street,  unrea- 
sonably interfering  with  abutter's  right  of  access ;  Hulett  v.  Missouri,  K.  k  T.  R* 
Co.  80  Mo.  App.  90,  sustaining  abutter's  right  to  recover  damages  from  rail- 
road changing  grade  of  street;  Africa  v.  Knoxville,  70  Fed.  738,  raising,  without 
deciding,  question  whetlier  franchise  to  street  railway  to  occupy  streets  with 
double  track  repealable;  De  Geofroy  v.  Merchants  Bridge  Terminal  R.  Co.  179 
Mo.  708,  64  L.  R,  A.  904,  101  Am.  St.  Rep.  524,  79  S.  VV.  386,  holding  abutter 
entitled  to  compensation  for  construction  of  elevated  track,  although  fee  to  street 
IB  in  public. 

Cited  in  footnote  to  Chicago  G.  \V.  R.  Co.  v.  First  M.  E.  Cliurch,  50  L.  R.  A. 
488,  which  holds  water  tank  in  street,  and  station  at  which  bells  constantly  rung 
and  whistles  blown,  within  few  rods  of  church,  a  nuisance. 

Distinguished  in  Placke  v.  Union  Depot  R.  Co.  140  Mo.  637,  41  S.  W.  915, 
denying  injunction  against  construction  of  street  railway  not  preventing  current 
public  use  of  highway;  Nagel  v.  Lindell  R.  Co.  167  Mo.  97,  66  S.  W.  1090,  denying 
injunction  against  construction  of  street  railway  where  width  of  street  not  al- 
leged. 

24  L.  R.  A.  521,  WEBSTER  v.  FITCHBURG  R.  CO.  161  Mass.  298,  37  N.  E.  105. 
'Wben  person  becomes  imssenser. 

Cited  in  Illinois  C.  R.  Co.  v.  Treat,  75  111.  App.  340,  holding  purchaser  of  ticket 
passing  through  turnstile  onto  depot  platform,  passenger;  Chicago  &  N.  W.  R. 
Co.  V.  Weeks,  99  111.  App.  525,  holding  person  taking  short  cut  across  tracks  to 
depot  not  passenger;  Jones  v.  Boston  &  M.  R.  Co.  163  Mass.  246,  39  N.  E.  1019,. 
holding  person  with  ticket  attempting  to  board  train  at  station  at  which  it  only 
stops  to  discharge  passengers,  not  passenger ;  Chicago  &  E.  I.  R.  Co.  v.  Jennings,. 
190  111.  485,  54  L.  R.  A.  831,  footnote  p.  827,  60  N.  E.  818,  holding  one  with  ticket,, 
crossing  tracks  on  highway  to  board  train  on  further  track,  not  passenger;  Phil- 
lips  V.  Southern  R.  Co.  124  N.  C.  126,  45  L.  R.  A.  164,  footnote  p.  163,  32  S.  E. 
388,  holding  one  coming  to  station  with  intent  to  take  next  train,  passenger;  Illi- 
nois C.  R.  Co.  V.  O'Keefe,  168  111.  120,  39  L.  R.  A.  150,  footnote  p.  148,  61  Am. 
St.  Rep.  68,  48  N.  E.  294,  holding  person  with  free  pass,  getting  on  front  plat- 
form of  baggage  car  after  train  in  motion,  not  passenger;  Creech  v.  Charleston 
A  W.  C.  R.  Co.  66  S.  C.  538,  45  S.  E.  86,  holding  person  attempting  to  board  mov- 
ing train  at  crossing  not  entil  :d  to  care  due  passenger,  and  referring  witli  ap- 
proval to  annotation  in  24  L.  R.  A.  521 ;  Citizens  Street  R.  Co.  v.  Jolly,  161  Ind» 
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87,  67  N.  E.  035,  holding  person  in  waiting  to  take  street  car  at  point  where  car 
usually  receives  passenger,  and  attempting  to  get  on  when  car  stops,  passenger. 

Cited  in  footnotes  to  Donovan  v.  Hartford  Street  R.  Co.  29  L.  R.  A.  297,  which 
holds  one  giving  signal  for  street  car  to  stop  not  passenger;  Southern  R.  Co. 
V.  Smith,  40  L.  R.  A.  746,  which  holds  person  with  mileage  ticket  trying  to  cross 
main  track  to  hoard  train  on  siding  not  a  passenger;  Keator  v.  Scran  ton  Trac- 
tion Co.  44  L.  R.  A.  646,  which  holds  woman  with  transfer  ticket,  injured  by 
breaking  of  trolley  pole  while  she  is  approaching  car,  passenger;  Exton  v.  Cen- 
tral R.  Co.  66  L.  R.  A.  608,  which  holds  purchaser  of  ticket  a  passenger  while 
using  depot  for  purpose  of  journey;  Western  &,  A.  R.  Co.  v.  Voils,  35  L.  R.  A. 
655,  which  holds  person  going  to  flag  station  for  purpose  of  boarding  train,  pas- 
senger. 

Distinguished  in  Young  v.  New  York,  N.  H.  &  H.  R.  Co.  171  Mass.  34,  41  L.  R- 
A.  193,  footnote  p.  193,  50  N.  E.  455,  holding  person  with  ticket  crossing  track 
from  station  to  platform,  passenger. 

24  L.  R.  A.  524,  SANDWICH  MFG.  CO.  v.  MAX,  5  S.  D.  125,  68  N.  W.  14. 
RIvlit  to  prefer  creditor*. 

Cited  in  Church  v.  Foley,  10  S.  D.  80,  71  N.  W.  759,  and  Kehoe  v.  Hanson,  6 
S.  D.  322,  60  N.  W.  31,  sustaining  insolvent's  right  to  secure  creditor  to  exclusion 
of  others;  Sprague  v.  Ryan,  11  S.  D.  57,  75  N.  W.  390,  holding  fraududent  grantee 
of  property  relieved  from  liability  to  extent  of  grantor's  debts  paid;  Adams  k 
W.  Co.  V.  Deyette,  8  S.  D.  135,  31  L.  R.  A.  504,  59  Am.  St.  Rep.  751,  65  N.  \V.  471 
(dissenting  opinion),  majority  denying  insolvent  corporation's  authority  to  pre- 
fer creditors. 

Cited  in  footnote  to  Re  Fixen  &  Co.  50  L.  R.  A.  605,  which  holds  payment  of 
money  by  insolvent  to  unsecured  creditor  in  ordinary  course  of  business,  unlawful 
preference. 
Preferential    tranafer    as    part    of    awilffninent. 

Cited  in  Jones  v.  Cullen,  100  Tenn.  16,  42  S.  W.  873,  holding  transfers  of  in- 
solvent's entire  property  to  secure  creditors  not  part  of  contemporaneous  invalid 
assignment;  Pollock  v.  Sykes,  74  Miss.  712,  21  So.  780,  sustaining  mortgage  to 
secure  creditor,  followed  by  general  assignment 

Preference  by  mortiraire  or  »ale  as  assfflrnment. 

Cited  in  Smith  v.  Baker,  5  Okla.  335,  49  Pac.  61,  holding  conveyance  of  entire 
property  to  creditor  by  insolvent  in  payment  of  debt  not  assignment  for  creditors; 
Cutter  V.  Pollock,  4  N.  D.  212,  25  L.  R.  A.  380,  footnote  p.  377,  50  Am.  St.  Rep. 
644,  59  N.  W.  1062,  upholding  mortgages  of  substanially  entire  property  to  secure 
part  of  creditors;  Noyes  v.  Brace,  9  S.  D.  604,  70  N.  W.  846,  holding  evidence  to 
show  mortgage  to  secure  creditor  regarded  as  general  assignment  properly  re> 
jected. 

Cited  in  note  (37  L.  R.  A.  341)  on  whether  preference  by  mortgage  or  sale  is  an 
assignment. 

24  L.  R.  A.  531,  PENNSYLVANIA  R.  CO.  v.  HAMMILL,  56  N.  J.  L.  370,  20  AtL 

151. 
Proximate  canse. 

Cited  in  Newark  &  S.  O.  R.  Co.  v.  McCann,  58  N.  J.  L.  645,  33  L.  R.  A.  128, 
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34  Atl.  1052,  holding  failure  to  stop  car  proximate  cause  of  injury  to  passenger 
attempting  to  get  off.  , 

Cited  in  footnotes  to  Wood  v.  Pennsylvania  R.  CJo.  36  L.  It  A.  199,  which  holds 
failure  to  give  warning  of  approach  of  train  not  proximate  cause  of  injury  to  one 
struck  by  body  of  other  person  hit  by  train ;  Southern  R.  Co.  v.  Webb,  59  L.  R. 
A.  109,  which  holds  negligent  jolting  of  train,  hurling  passenger  through  door  on 
track  insensible,  cause  of  death  by  train  of  other  company ;  Daniels  v.  New  York, 
N.  H.  d:  H.  R.  Co.  62  L.  R.  A.  751,  holding  negligent  injury  causing  insanity  not 
proximate  cause  of  wilful,  voluntary  suicide. 

J>itty  to  licensee  on  timck. 

Cited  in  Devoe  v.  New  York,  O.  k  W.  R.  Co.  63  N.  J.  L.  278,  43  Atl.  899,  hold- 
ing railroad  acquiescing  in  stile  over  fence  liable  only  for  wilful  injury  to  persons 
crossing  tracks. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Martin.  55  L.  R.  A.  361,  whieh  de- 
nies duty  of  railroad  company  to  use  care  to  avoid  injury  to  one  using  trade  for 
own  affairs. 

24  L.  R.  A.  536,  MILLS  v.  BRITTON,  64  Conn.  4,  29  Atl.  231. 
Ri^lit    to    stoclc   dividends. 

Cited  in  Alsop  v.  DeKoven,  107  III.  App.  208,  Affirmed  in  205  III.  313,  68  L. 
K.  A.  587,  68  N.  E.  930,  holding  that  stock  dividends  belong  to  corpus  of  estate 
and  go  to  remainderman  rather  than  life  tenant;  Re  Murphy,  80  App.  Div.  242, 
«0  N.  Y.  Supp.  530,  holding  beneficiary  entitled  to  "interest  of  $20,000"  entitled 
only  to  income  of  securities  in  which  same  was  invested. 

Cited  in  footnotes  to  Pritchett  v.  Nashville  Trust  Co.  33  L.  R.  A.  856,  which 
holds  life  tenant  entitled  to  stock  dividends  declared  from  net  earnings;  Clark  t. 
Campbell,  54  L.  R.  A.  508,  which  holds  purchaser  of  stock  by  writing  providing 
for  delivery  on  payment  by  certain  date  not  entitled  to  dividends  till  payment. 

Apportionment  betifveen  life  tenant  and   remainderman. 

Cited  in  footnote  to  Greene  v.  Greene,  35  L.  R.  A.  790,  which  requires  appor- 
tionment between  life  tenants  and  remaindermen  of  portion  of  trust  fund  re- 
-covered from  insolvent's  estate. 


^4  L.  R.  A.  543,  FINCHER  v.  HANEGAN,  59  Ark.  151,  26  S.  W.  821. 
Effect  of  mistake  In  nante. 

Cited  in  footnote  to  Stujrvcsant  v.  Weil,  53  L.  R.  A.  562,  which  holds  mistake 
in  Christian  name  of  defendant  duly  served  and  notified  that  he  is  person  in- 
tended will  not  prevent  jurisdiction. 

Distinguished  in  Johnson  v.  Wilson,  137  Ala.  472,  97  Am.  St.  Rep.  52,  34  So. 
392,  holding  record  of  mortgage  executed  with  mistake  in  Christian  name  not  no- 
tice of  execution  by  real  mortgagor. 

Initials  as  part  of  name. 

Cited  in  footnotes  to  State  v.  Higgins,  27  L.  R.  A.  74,  which  holds  second  initial 
material  part  of  name  where  only  initial  of  first  name  given ;  Beattie  v.  National 
Bank  of  Illinois,  43  L.  R.  A.  654,  which  holds  middle  initial  not  part  of  Christian 
name;  Mosely  v.  Reily,  26  L.  R.  A.  721,  which  holds  initials  of  given  name  of  de- 
linquent taxpayers  sufficient  description. 
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24  L.  R.  A.  648,  VANDERPOEL  v.  GORMAN,  140  N.  Y.  563,  56  N.  Y.  S.  R.  503^ 
37  Am.  St.  Rep.  601,  35  N.  E.  932. 

Power    of    coppoimtfons    to    msike    seneiml    aMlvnment  ^  Domestle    cor- 
porations. 

Cited  in  Segnitz  v.  Garden  City  Bkg.  &  T.  Co.  107  Wis,  178,  50  L.  R,  A. 
330,  81  Am.  St.  Rep.  830,  83  N.  W.  327;  Whithed  v.  J.  Walter  Thompson  Co.  8ft 
111.  App.  83;  Binder  v.  McDonald,  106  Wis.  340,  82  N.  W.  156,— sustaining  cor- 
poration's right  to  make  general  assignment  when  not  prohibited  by  statute; 
Muller  V.  Scandinavian  k  F.  Emigrant  Co.  1  N.  Y.  Anno.  Cas.  397,  72  N.  Y.  S. 
R.  804,  38  Supp.  175,  raising,  without  deciding,  question  whether  domestic  cor- 
poration can  make  general  assignment. 

Distinguished  in  Home  Bank  v.  J.  B.  Brewster  &  Co.  17  Misc.  443,  41  N.  Y. 
Supp.  203;  People  v.  United  States  Law  Blank  &  Stationery  Co.  24  Misc.  536^ 
53  N.  Y.  Supp.  862;  Croll  v.  Empire  State  Knitting  Co.  17  App.  Div.  284,  45  N. 
Y.  Supp.  680, — sustaining  right  of  insolvent  domestic  corporation  to  make  assign- 
ment without  preferences. 

— —  Forefflrn   corporations. 

Cited  in  Rogers  v.  Pell,  154  N.  Y.  526,  49  N.  E.  75,  holding  foreign  corporation 
may  make  general  assignment  under  state  laws,  if  valid  under  law  of  domicil; 
Workum  v.  Caldwell,  27  Misc.  73,  58  N.  Y.  Supp.  175,  sustaining  general  assign- 
ment without  preferences  by  foreign  corporation,  permitted  by  law  of  domicil; 
Franzen  v.  Zimmer,  90  Hun,  106,  35  N.  Y.  Supp.  612,  sustaining  validity  of  gen- 
eral assignment  by  foreign  insurance  corporation;  Re  Hulbert  Bros.  38  App.  Div. 
327,  57  N.  Y.  Supp.  38 ;  sustaining  validity  of  general  assignment,  with  prefer- 
ences, by  foreign  corporation ;  Re  Halsted,  42  App.  Div.  102,  58  N.  Y.  Supp.  898^ 
holding  general  assignment  by  foreign  corporation  subject  to  statute  limiting  pref- 
erences; Walter  v.  F.  E.  McAlister  Co.  21  Misc.  749,  48  N.  Y.  Supp.  26,  holding^ 
general  assignment  by  foreign  corporation,  contrary  to  laws  of  domicil  and  for- 
um, void;  Mabon  v.  Ongley  Electric  Co.  166  N.  Y.  201,  50  N.  E.  805,  holding  title 
of  foreign  assignee  or  receiver  will  be  upheld  by  state  courts;  Stoddard  v.  Lum, 
159  N.Y.277,45  L.  R.  A.  556,  70  Am.  St.  Rep.  541,  53  N.  E.  1108,  Reversing  32 
App.  Div.  569,  53  N.  Y.  Supp.  607,  sustaining  power  of  general  assignee  of  foreign 
corporation  to  enforce  payment  of  stock  subscriptions  in  state  courts. 
"What    conatltntes    areneral   asaiflrnment. 

Cited  in  People  v.  Mercantile  Credit  Guarantee  Co.  166  N.  Y.  423,  60  N.  E.  24^ 
holding  chattel  mortgage  of  entire  property  to  secure  creditor,  general  assign- 
ment. 
Preanniptlon  as  to  lavr  of  other  states. 

Cited  in  First  Nat.  Bank  v.  National  Broadway  Bank,  156  N.  Y.  472,  42  L.  R. 
A.  147,  footnote  p.  140,  51  N.  E.  398,  denying  that  statutory  restrictions  on  alien- 
ation of  interests  of  cestui  que  trust  are  presumed  to  be  law  of  other  state. 

Cited  in  footnote  to  Aslanian  v.  Dostumian,  47  L.  R.  A.  495,  which  denies  pre- 
sumption that  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Turkey. 

Applicability   of   statutes   to   foreign   corporations. 

Cited  in  Standard  Nat.  Bank  v.  Garfield  Nat.  Bank,  56  App.  Div.  47,  67  N.  Y. 
Supp.  472,  holding  statute  prohibiting  preferential  transfers  does  not  apply  to  for- 
eign insolvent  corporations;  Re  Lampson,  22  Misc.  212,  49  N.  Y.  Supp.  676,  hold- 
ing statute  invalidating  charitable  bequests  to  corporations,  made  within  two 
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months  of  testator's  death,  does  not  apply  to  foreign  corporations ;  National  Mut. 
BIdg.  &  L.  Asso.  V.  Pinkston,  79  Miss.  483,  30  So.  602,  holding  only  domestic  cor- 
porations within  exemption  of  building  associations  from  usury  lawsj  Re  Fayer- 
weather,  31  Abb.  N.  C.  288,  30  N.  Y.  Supp.  273,  holding  exemption  of  religious 
corporations  from  transfer  tax  applies  to  domestic  corporations  only;  Wamsley 
V.  H.  L.  Horton  Co.  17  Misc.  328,  39  N.  Y.  Supp.  963,  holding  statutory  provision 
for  continuing  action  against  directors  after  dissolution  does  not  apply  to  foreign 
corporations;  Smead  v.  Chandler,  71  Ark.  515,  76  S.  W.  1066,  raising,  but  not  de- 
ciding, question  whether  statute  prohibiting  preference  among  creditors  of  in- 
solvent corporations  applies  to  foreign  corporations. 

Distinguished  in  effect  in  Williams  v.  Gold  Hill  Min.  Co.  96  Fed.  461,  holding 
statute  regulating  mortgages  by  mining  corporations  applies  to  foreign  corpora- 
tions, under  public  policy  as  evinced  by  Constitution. 

state  atatute  as  eTldence  of  public  policy. 

Cited  in  Re  Hulbert  Bros.  38  App.  Div.  329,  57  N.  Y.  Supp.  38,  holding  state 
statute  prohibiting  preferential  transfers  by  insolvent  domestic  corporations  does 
not  evince  public  policy. 

Corporate   ireneral   asalvnmenty    by    ^vbom    made. 

Cited  in  Rogers  v.  Pell,  154  N.  Y.  527,  49  N.  E.  75,  holding,  in  absence  of  stat- 
ute or  by-law,  power  to  make  general  assignment  resides  in  corporate  directors. 

Poiv'era  of  foreifrn   corporations. 

Cited  in  Western  Massachusetts  Mut.  F.  Ins.  Co.  v.  Hilton,  42  App.  Div.  60, 
58  N.  Y.  Supp.  996,  holding  action  maintainable  by  foreign  insurance  company, 
not  authorized  to  do  business  in  state,  to  recover  assessment  enforceable  where 
made;  People  ex  rel.  Badische  Anilin  &  Soda  Fabrik  v.  Roberts,  152  N.  Y.  66,  36 
Ij.  R,  a.  769,  46  N.  E.  161,  dissenting  opinion  by  O'Brien,  J.,  who  holds  foreign 
corporation  may  become  member  of  domestic  firm,  if  not  exceeding  charter  powers. 

Distinguished  in  Fowler  v.  Bell,  90  Tex.  160,  39  L.  R.  A.  257,  59  Am.  St.  Rep. 
788,  37  S.  W.  1058,  denying  power  of  insolvent  foreign  corporation  to  make  pref- 
erential transfer  of  property  in  state. 

Jurisdiction   oyr^r   forelflrn    corporations. 

Cited  in  Hallenborg  v.  Greene,  66  App.  Div.  597,  73  N.  Y.  Supp.  403,  denying 
injunction  to  regulate  internal  affairs  of  foreign  corporation. 


24  L.  R,  A.  552,  COM.  v.  COYLE,  160  Pa,  36,  40  Am.  St.  Rep.  708,  28  Atl.  576, 
634. 

24  L.  R.  A.  655,  STATE  v.  O'NEIL,  61  Kan.  651,  33  Pac.  287. 
Information    cbarfflnv    different    means    of    comntittinar    crime. 

Cited  in  State  v.  Hewes,  60  Kan.  766,  57  Pac.  959,  and  State  v.  Hall,  14  S.  D. 
165,  84  N.  W.  766,  holding  commission  of  homicide  by  different  means  may  be 
charged  in  one  count;  State  v.  Kirby,  62  Kan.  440,  63  Pac.  752,  holding  shootini! 
by  shotgun  and  pistol  may  be  alleged  in  single  count. 

Intoxication  as  excnslns  crime. 

Cited  in  note  (36  L.  R.  A.  465)  on  nliat  intoxication  will  excuse  crime. 
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24  L.  R.  A.  564,  STATE  em  rtl  LITTLE  v.  DODGE  CITY,  M.  &  T.  R.  CO.  53  Kan. 

329,  36  Pac.  755. 
Compalaory  operation  of  railroads. 

Cited  in  Jack  v.  Williams,  113  Fed.  828,  holding  operation  of  railroad  at  loss 
not  compellable  in  absence  of  statute  or  charter  provision;  Royal  Trust  Co.  y. 
Washburn,  B.  &  1.  R.  R.  Co.  113  Fed.  537,  raising,  without  deciding,  question 
Tv^hether  operation  of  railroad  at  loss  may  be  compelled. 

Cited  in  footnotes  to  State  ex  rel.  Bridgeton  v.  Bridgeton  &,  M.  Traction  Co.  45 
L.  R.  A.  837,  which  holds  street  railway  company's  duty  to  operate  road  enforce- 
able by  mandamus ;  State  ex  rel,  Grinsf elder  v.  Spokane  Street  R.  Co.  41  L.  K.  A. 
515,  which  sustains  right  to  enforce  operation  of  street  railway  by  mandamus; 
Southern  R.  Co.  v.  Franklin  &  P.  R.  Co.  44  L.  R.  A.  297,  which  authorizes  manda- 
tory injunction  to  compel  continued  operation  of  leased  railroad;  State  eso  rel. 
Knight  V.  Helena  Power  &  Light  Co.  44  L.  R.  A.  692,  which  denies  power  to  com- 
pel operation  of  abandoned  street  railway  line;  San  Antonio  Street  R.  Co.  v. 
State,  35  L.  R.  A.  662,  which  denies  right  to  compel  street  railway  company  by 
mandamus  to  operate  abandoned  portion  of  line;  State  ex  rel.  Kellog  v.  Missouri 
P.  R.  Co.  29  L.  R.  A.  444,  which  denies  mandamus  to  enforce  order  of  state  rail- 
road commissioners  to  restore  and  operate  discontinued  passenger  train;  Chicago 
A  A.  R.  Co.  V.  People,  26  L.  R.  A.  224,  which  denies  power  to  compel  railroad  com- 
panies by  mandamus  to  increase  number  of  trains;  People  ex  rel.  Cantrell  v.  St. 
Louis,  A  d&  T.  H.  R.  Co.  35  L.  R.  A.  656,  which  upholds  mandamus  to  compel 
running  passenger  cars  separately  from  freight  cars;  Brownell  v.  Old  Colony  R. 
Co.  29  L.  R.  A.  169,  which  authorizes  suit  for  specific  enforcement  of  duty  U) 
operate  ferry  under  franchise;  Benton  Harbor  v.  St.  Joseph  &.  B.  H.  Street  R.  Co. 
26  L.  R.  A.  245,  which  denies  mandamus  to  compel  street  railway  company  to  pave 
track. 

24  L.  R.  A.  568,  BARNARD  v.  SHIRLEY,  135  Ind.  547,  41  Am.  St.  Rep.  454,  34 

N.  E.  600,  35  N.  E.  117. 
Iiiability  for  pollutinar  stream. 

Followed  on  second  appeal  in  151  Ind.  160,  41  L.  R.  A.  737,  47  N.  E.  671. 

Cited  in  Richmond  v.  Test,  18  Ind.  App.  497,  48  N.  E.  610,  denying  city's  liabil- 
ity to  riparian  owner  for  pollution  of  stream  forming  natural  outlet  for  sewer; 
Valparaiso  v.  Hagen,  153  Ind.  343,  48  L.  R.  A.  710,  74  Am.  St.  Rep.  305,  54  N. 
E.  1062,  denying  injunction  against  discharge  of  city  sewage  into  natural  water 
course;  Sloan  v.  James,  7  Del.  Co.  Rep.  323,  raising,  without  deciding,  question 
whether  water  from  artesian  well  can  be  discharged  into  stream,  affecting  volume 
or  temperature. 

Cited  in  note  (41  L.  R  A.  753,  754)  on  correlative  rights  of  upper  and  lower 
proprietors    as  to  use  and  flow  of  water  in  stream. 

Distinguished  in  Weston  Paper  Co.  v.  Pope,  155  Ind.  400,  56  L.  R.  A.  901,  57 
N.  E.  719,  denying  right  of  factory  to  discharge  offensive  waste  into  stream; 
Skaggs  V.  Martinsville,  140  Ind.  480,  33  L.  R.  A.  782,  49  Am.  St.  Rep.  209,  39  X. 
E.  241,  sustaining  ordinance  prohibiting  flowing  of  water  from  flowing  well  upon 
street. 

Disapproved  in  Piatt  Bros.  v.  Waterbury,  72  Conn.  563,  48  L.  R.  A.  706,  77  Am. 
8t.  Rep.  335,  45  Atl.  154,  sustaining  right  of  lower  riparian  owner  to  compensa- 
tion for  discharge  of  city  sewage;  Strobel  v.  Kerr  Salt  Co.  164  N.  Y.  314,  51  L. 


*64-584.]  L.  R.  A.  CASES  AS  AUTHORITIES.  731 

IL  A.  692,  79  Am.  St.  Bep.  643,  58  N.  E.  142,  enjoining  use  of  water  by  salt  works, 
diminishing  and  polluting  stream. 

Deflection  of  overlloipr   of  river. 

Cited  in  Jean  v.  Pennsylvania  Co.  9  Ind.  App.  57,  36  N.  E.  159,  sustaining  rail- 
Toad's  right  to  protect  tracks  from  overflow  of  river  by  levee  not  interfering 
with  water  course. 

Disapproved  in  Cairo,  V.  k  G.  R.  Co.  v.  Brevoort,  25  L.  R.  A.  532,  62  Fed.  134, 
•denying  right  of  riparian  proprietor  to  turn  overflow  of  steam  by  embankments. 

Rlffht  to  put  property  to  lawful  use. 

Cited  in  Windfall  Mfg.  Co.  v.  Patterson,  148  Ind.  419,  37  L.  R.  A.  383,  62  Am. 
8t.  Rep.  532,  47  N.  E.  2,  denying  injunction  against  drilling  for  gas  needed  in  fac- 
tory; Haggart  v.  Stehlin,  137  Ind.  65,  22  L.  R.  A.  589,  35  N.  E.  997  (dissenting 
•opinion),  majority  holding  saloon  in  residence  section  actionable  nuisance. 

IV^hen   anstaininff   demurrer   fa    harntleM   error. 

Cited  in  Hardison  v.  Mann,  20  Ind.  App.  408,  50  X.  E.  899,  and  Kniss  v.  Hol- 
'brook,  16  Ind.  App.  237,  44  N.  £.  563,  holding  sustaining  demurrer  is  harmless 
-error  where  facts  provable  under  another  paragraph. 

RevieTV   of  rulinar  suataininK   demurrer. 

Cited  in  Eliason  v.  Bronnenberg,  147  Ind.  249,  46  N.  £.  582,  holding  special 
-finding  cannot  present  same  question  as  ruling  sustaining  demurrer  to  complaint. 

^  L.  R.  A.  675,  MEYER  v.  KRAUTER,  56  N.  J.  L.  696,  29  Atl.  426. 

24  L.  R.  A.  577,  BEY'S  SUCCESSION,  46  La.  Ann.  773,  16  So.  297. 
'Presumption  and  burden  of  proof  aa  to  aanltr* 

Cited  in  note  (36  L.  R.  A.  725)  on  presumption  and  burden  of  proof  as  to 
sanity. 

-24  L.  R.  A.  584,  STATE  v.  SARRADAT,  46  La.  Ann.  700,  15  So.  87. 

Followed  without  discussion  in  State  v.  Fried,  46  La.  Ann.  1418,  16  So.  88. 
Market  reffulationa. 

Followed  in  New  Orleans  v.  Kientz,  52  La.  Ann.  954,  27  So.  344,  sustaining  or- 
dinance against  selling  market  products  near  markets;  New  Orleans  v.  Faber,  106 
La.  214,  53  L.  R.  A.  168,  footnote  p.  165,  83  Am.  St.  Rep.  232,  29  So.  507,  sustain- 
ing ordinance  for  selling  certain  food  commodities  in  public  market  only;  New 
-Orleans  v.  Graflina,  52  La.  Ann.  1085,  78  Am.  St.  Rep.  387,  27  So.  690,  holding 
ordinance  prohibiting  fruit  dealer  from  selling  vegetables  not  discriminative  or 
-oppressive. 

Cited  in  footnote  to  Hutchins  v.  Durham,  32  L.  R.  A.  706,  which  holds  occu- 
pant of  market  stall,  licensee  and  not  lessee. 

Cited  in  notes   (48  L.  R.  A.  261)   on  legal  restrictions  on  department  stores; 
(38  L.  R.  A.  336)  on  municipal  power  over  nuisances  affecting  safety,  health,  and 
personal  comfort. 
Validity   of   dlacriminatinff   ordinance*. 

Cited  in  Crowley  v.  West,  62  La.  Ann.  533,  47  L.  R.  A.  666,  78  Am.  St.  Rep. 
355,  27  So.  63,  denying  validity  of  ordinance  prohibiting  additional  livery  stables, 
in  specified  locality  but  not  affecting  existing  stables. 
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Cited  in  note  (53  L.  R.  A.  764)  on  constitutionality  of  statute  attempting  t» 
grant  monopoly. 

24  L.  R.  A.  589,  LEMAN  v.  MANHATTAN  L.  INS.  00.  46  La.  Ann.  1189,  49  Am. 
St.  Rep.  348,  15  So.  388. 

ConcluafTenenii  of  proof  of  loiw. 

Cited  in  Modern  Woodmen  v.  Kozak,  63  Neb.  155,  88  N.  W.  248,  holding  proofs 
of  loss  admissible,  but  not  eoncluflive  against  beneficiary  upon  question  of  suicide; 
Supreme  Tent,  K.  of  M.  v.  Stensland,  206  111.  131,  99  Am.  St.  Rep.  137,  68  N.  E. 
1098,  sustaining  admissibility  of  evidence  by  beneficiary  contradicting  statemoit 
in  sworn  proofs  of  death,  that  death  was  by  suicide. 

Cited  in  note  (44  L.  R.  A.  853,  854)  on  conclusiveness  of  proof  of  loss  as  against 
insured  or  his  beneficiaries. 

Preamnption  asainat  Inaared'n  aiiicide. 

Cited  in  Travelers*  Ins.  Co.  v.  Nicklas,  88  Md.  473,  41  Atl.  906,  holding  burdcs 
oi  proof  on  insurer  to  show  suicide  by  insured;  Boynton  v.  Equitable  Life  Assur. 
Soc.  105  La.  205,  52  L.  R.  A.  688,  29  So.  490,  holding  suicide  not  shown  by  evi- 
dence not  excluding  hypothesis  of  accident;  Sovereign  Camp  v.  Haller,  24  Ind. 
App.  112,  56  N.  E.  255,  and  Daughtry  v.  Knights  of  Pythias,  48  La.  Ann.  1204» 
65  Am.  St.  Rep.  310,  20  So.  712,  holding  suicide  established  by  evidence  giving 
no  basis  for  theory  of  death  by  accident  or  act  of  others;  Brignac  v.  Pacific  Mut. 
L.  Ins.  Co.  112  La.  577,  66  L.  R.  A.  322,  36  So.  595,  as  to  presumption  against 
suicidal  intent. 

Cited  in  footnote  to  Cox  v.  Royal  Tribe  of  Joseph,  60  L.  R.  A.  620.  which 
authorizes  consideration  of  presumption  of  death  from  natural  causes  in  deter- 
mining cause  of  death  of  insured,  found  dead  in  water. 

Distinguished  in  Laessig  v.  Travelers'  Protective  Asso.  169  Mo.  281,  69  S.  W. 
469,  holding,  in  suit  on  accident  policy,  presumption  against  suicide  does  not 
raise  presumption  of  accidental  death. 

Snleide    a    queation    for    Jury. 

Cited  in  Supreme  Lodge  K.  of  P.  v.  Foster,  26  Ind.  App.  340,  59  N.  E.  877, 
and  Sovereign  Camp,  W.  of  W.  v.  Haller,  30  Ind.  App.  455,  66  N.  E.  186,  holding 
insured's  suicide  question  for  jury. 

24  L.  R.  A.  592,  GIANFORTONE  v.  NEW  ORLEANS,  61  Fed.  Rep.  64. 
Municipal  liability. 

Cited  in  New  Orleans  v.  Kerr,  50  La.  Ann.  417,  69  Am.  St.  Rep.  442,  23  So.  384, 
holding  city  liable  for  breach  of  contract  for  impounding  stock,  through  failure 
to  furnish  adequate  police  protection;  New  Orleans  v.  Abbagnato,  26  L.  R.  A. 
335,  footnote  p.  329,  10  C.  C.  A.  367,  23  U.  S.  App.  533,  62  Fed.  246.  denying 
city's  liability  for  killing  by  mob,  permitted  by  negligence  of  city's  officials. 

Cited  in  footnotes  to  Wallace  v.  Norman,  48  L.  R.  A.  620,  which  denies  city's 
liability  for  acts  of  officers  when  participating  in  conspiracy  or  mob;  Brown  y. 
Orangeburg  County,  44  L.  R.  A.  734,  which  sustains  county's  liability  for  lynch- 
ing of  person  other  than  prisoner;  Champaign  County  v.  Church,  48  L.  R.  A.  738^ 
which  sustains  statute  making  county  liable  to  penalty  for  death  of  person  by  mob 
violence;  Chicago  v.  Manhattan  Cement  Co.  45  L.  R.  A.  848,  which  sustains  stat- 
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ute  compelling  county  to  pay  three  fourths  of  value  of  property  destroyed  by 
mob. 

Cited  in  note  (48  L.  R.  A.  468)  on  power  of  legislature  to  impose  burdens  upon 
municipalities  to  control  their  local  administration  and  property. 

^  L.  R.  A.  606,  ALLEN  v.  FORREST,  8  Wash.  700,  36  Pac.  971. 
statute  relatinff  to  ■»!«  of  tide  lands. 

Cited  in  State  ew  rel.  Bartlett  v.  Forrest,  12  Wash.  487,  41  Pac.  194,  holding 
statute  giving  right  to  purchase  tide  lands  does  not  bir.d  state  to  sell. 

Distinguished  in  State  eae  rel.  Billings  v.  Bridges,  22  Wash.  66,  79  Am.  St.  Rep. 
914,  60  Pac.  60,  holding  right  of  applicant  for  tide  lands  complying  with  prelim- 
inary requirements  not  affected  by  repeal  of  statute. 

24  L.  R.  A.  610,  BLOCK  v.  SALT  LAKE  RAPID  TRANSIT  CO.  9  Utah,  31,  3,! 
Pac.  229. 

'Abutter's  rlffbts  in  street. 

Cited  in  Coombs  v.  Salt  Lake  &  Ft.  D.  Co.  9  Utah,  325,  34  Pac.  248,  holding 
abutter  entitled  to  enjoin  operation  of  railroad  in  street  unless  damages  paid 
for  easement  taken;  Cereghino  v.  Oregon  Short  Line  R.  Co.  26  Utah,  481,  99  Am. 
St.  Rep.  843,  73  Pac.  634,  sustaining  right  of  citizen  suffering  special  damage,, to 
enjoin  unlawful  laying  of  railroad  track  in  street. 

Cited  in  footnotes  to  Tow^send  v.  Epstein,  52  L.  R.  A.  409,  which  sustains 
abutter's  right  to  relief  against  diminution  of  light  and  air  by  bridge  over  street; 
First  Nat.  Bank  v.  Tyson,  59  L.  R.  A.  399,  which  sustains  right  of  injunction 
against  pillars  in  street  in  front  of  adjoining  lot,  obstructing  light  and  air  from 
street;  Brand  v.  Multnomah  County,  50  L.  R.  A.  389,  which  holds  bridge  ap- 
proach raising  surface  of  street  to  established  grade  only,  not  additional  servi- 
tude. 

Dnty  of  street  raflipray  to  otlier  nsers  of  street. 

Cited  in  Hall  v.  Ogden  City  Street  R.  Co.  13  Utah,  254,  57  Am.  St.  Rep.  726, 
44  Pac.  1046,  holding  street  railway  bound  to  use  degree  of  care  proportionate 
to  danger  of  propelling  power;  San  Antonio  Rapid  Transit  Street  R.  Co.  v.  Lim- 
burger,  88  Tex.  85,  53  Am.  St.  Rep.  730,  30  S.  W.  533,  holding  that  right  of  elec- 
tric railway  companies  to  use  of  streets  is  not  different  from  that  of  horse-power 
railway  companies. 

IVben  flndinirs  conclusive  In  appellate  court. 

Cited  in  Whitesides  v.  Green,  13  Utah,  351,  57  Am.  St.  Rep.  740,  44  Pac.  1032; 
Fissure  Min.  Co.  v.  Old  Susan  Min.  Co.  22  Utah,  444,  63  Pac.  587 ;  McKay  v.  Farr, 
15  Utah,  264,  49  Pac.  649;  Gorringe  v.  Read,  24  Utah,  459,  68  Pac.  147;  McCor- 
nick  V.  Mangum,  20  Utah,  20,  57  Pac.  428;  Stahn  v.  Hall,  10  Utah,  403,  37  Pac. 
685;  Whitmore  v.  Utah  Fuel  Co.  26  Utah,  499,  73  Pac.  764;  Herriman  Irrig.  Co. 
V.  Keel,  25  Utah,  108,  69  Pac.  719, — holding  findings  not  clearly  erroneous  con- 
clusive on  appellate  court;  Short  v.  Pierce,  11  Utah,  40,  39  Pac.  474,  denying  new 
trial  on  appeal,  where  findings  not  clearly  contrary  to  weight  of  evidence. 
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24  L.  R.  A.  616,  BEAR  v.  HEASLKY,  98  Mich.  279,  57  N.  W.  270. 

Followed  without  discussion  in  Lemp  v.  Raven,  113  Mich.  376,  71  N.  W.  627.. 
BIfect  of  attempted  adoption  of  constitution  by  reliirlons  society. 

Cited  in  Russie  t.  Brazzell,  128  Mo.  105,  49  Am.  St.  Rep.  542,  30  S.  W.  526,. 
sustaining  legality  of  adoption  of  new  constitution  by  United  Brethren. 

Disapproved  in  Horsman  v.  Allen,  129  Cal.  135,  61  Pac.  796,  and  Philomath 
College  V.  Wyatt,  27  Or.  477,  26  L.  R.  A.  89,  footnote  p.  68,  37  Paa  1022,  holding 
incorporation  into  confession  of  faith  of  doctrines  previously  contained  in  dis- 
cipline not  vital  change  destroying  identity  of  church. 

Conclnaiveneaw  of  decisions  of  association  or  corporation  tribnaal. 

Cited  in  footnote  to  Philomath  College  v.  Wyatt,  26  L.  R.  A.  68,  which  holds 
construction  of  legislative  acts  of  ecclesiastical  body  should  be  adopted  by  oourts. 

Cited  in  note  (49  L.  R.  A.  399)  on  conclusiveness  of  decisions  of  tribunab  of 
associations  or  corporations. 

btiarlits  of  different  factions  on  division  of  chnrcli. 

Cited  in  Ingles  v.  Bryant,  117  Mich.  114,  75  N.  W.  442,  refusing  permission  t» 
file  bill  to  review  decree  entered  by  consent  determining  rights  to  church  prop- 
erty nearly  three  years  after  its  rendition,  bcause  of  subsequent  decision  contrary 
thereto. 

Cited  in  footnotes  to  Smith  v.  Pedigo,  32  L.  R.  A.  838,  which  denies  right  of 
majority  of  church  abandoning  its  religious  faith  to  hold  church  property ;  Franke 
v.  Mann,  48  L.  R.  A.  856,  which  denies  right  of  majority  of  church  members  Uy 
employ  pastor  whose  teachings  inconsistent  with  those  of  sect  to  which  local 
church  belongs. 

24  L.  R.  A.  629,  WOLCOTT  v.  PATTERSON,  100  Mich.  227,  43  Am.  St.  Rep. 
456,  68  N.  W.  1006. 

24  L.  R.  A.  637,  SAN  ANTONIO  &  A.  P.  R.  CO.  v.  LONG,  87  Tex.  148,  47  Am, 

St.  Rep.  87,  27  S.  W.  113. 
DamafiTCs   for  pecuniary  loss  by  neirlisently   cansinff  deatb. 

Cited  on  second  appeal  in  19  Tex.  Civ.  App.  650.  48  S.  W.  599,  holding  damages 
recoverable  for  loss  of  mother's  services  in  managing  estate  descending  to  plain- 
tiffs; Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Cassin,  111  Ga.  618,  50  L.  R.  A.  712,. 
36  S.  E.  881  (dissenting  opinion),  majority  holding  action  not  maintainable  for 
negligent  killing  of  husband  or  father  voluntarily  settling  with  wrongdoer  in  life- 
time. 

Wben  benellts  ntay  be  offset  against  daniaores  caused  by  neirllffent  Icill- 
inff. 

Distinguished  in  Tyler  S.  E.  R.  Co.  v.  Rasberry,  13  Tex.  Civ.  App.  188,  34  S- 
W.  794,  holding  insurance  money  cannot  be  deducted  from  damages  for  negligently 
causing  death;  Gulf,  C.  k  S.  F.  R.  Co.  v.  Younger,  90  Tex.  391,  38  S.  W.  1121, 
holding,  in  action  for  causing  wife's  death,  evidence  of  remarriage  inadmissible. 
Measure   of   pecnniary   damages    for    nesliirent   killing    of   relative. 

Cited  on  second  appeal  in  10  Tex.  Civ.  App.  652,  48  S.  W.  599,  holding  instruc- 
tion confining  damages  to  loss  of  benefits  from  mental  and  bodily  labor  of  de- 
ceased erroneous. 
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24  L.  R.  A.  642,  MEXICAN  NAT.  R.  CO.  v.  MUSSETTE,  86  Tex.  708,  26  S.  W. 

1075. 
liiabllitr  on  siipeniedeas  bond. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Lacy,  13  Tex.  Ci^.  App.  397,  36  8.  W.  505,. 
holding  bondsmen  liable  on  supersedeas  bond  accompanying  unprosecuted  writ 
of  error.  ^ 

Proximate    cause. 

Cited  in  Galveston,  H.  d&  S.  A.  R.  Co.  v.  Sweeney,  14  Tex.  Civ.  App.  219,  36  S. 
\V.  800,  holding  that  whether  injury  was  proximate  result  of  negligence  charged, 
qiustion  for  jury;  Missouri,  K.  &  T.  R.  Co.  v.  Hennesey,  20  Tex.  Civ.  App.  319, 
41)  8.  \V.  917,  holding  negligence  in  carr^'ing  passenger  past  station,  necessitating 
all  night  ride,  proximate  cause  of  illness;  Waters  Pierce  Oil  Co.  v.  DaWs,  24  Tex. 
Civ.  App.  514,  60  S.  W.  463,  holding  seller's  failure  to  give  notice  of  danger  was 
proximate  cause  of  explosion  from  placing  gasoline  near  furnace;  Rigdon  v. 
Temple  Water  W'orks  Co.  11  Tex.  Civ.  App.  546,  32  S.  W.  828,  holding  negligence 
in  constructing  water  tower,  proximate  cause  of  injury  from  exploding  lamp  over- 
turned by  its  fall;  Texas  k  P.  R.  Co.  v.  Bigham,  90  Tex.  226,  38  S.  W.  162,  hold- 
ing injury  to  shipper  from  stampeding  cattle  while  trying  to  fasten  stock-pen  gate 
not  proximate  result  of  defective  fastening;  Marchand  v.  Gulf,  C.  &  S.  F.  R.  Co. 
20  Tex.  Civ.  App.  4,  48  8.  W.  779,  raising,  without  deciding,  question  whether 
railroad's  negligence  was  proximate  cause  of  injuries  to  person  against  whom  cow 
hurled  by  engine;  Travelers  Ins.  Co.  v.  Hunter,  30  Tex.  Civ.  App.  493,  70  S.  W. 
798,  holding  that  accidental  injury,  independent  of  all  other  causes,  produced 
acute  rheumatism  resulting  in  death  of  insured. 

Master's   liability    to   servant    for   fello^r    servant's    Incompetency. 

Cited  in  Texas  &  P.  R.  Co.  v.  Johnson,  89  Tex.  622,  36  S.  W.  1042,  holding  rail- 
road chargeable  with  knowledge  of  employee's  incompetency,  liable  for  injury  to 
fellow  servant. 

Cited  in  notes  (48  L.  R.  A.  386,  390)  on  duty  of  maater  with  respect  to  em- 
ployment of  servants;  (25  L.  R.  A.  717)  on  liability  of  master  for  injuries  caused 
to  one  servant  by  incompetency  of  fellow  servant;  (41  L.  R.  A.  40)  on  knowledge 
as  element  of  employer's  liability  to  injured  servant;  (54  L.  R,  A.  175)  on  vice 
principalship  as  determined  with  reference  to  character  of  act  which  caused  in- 
jury. 

24  L.  R.  A.  647,  GRISWOLD  v.  ILLINOIS  C.  R.  CO.  90  Iowa,  265,  67  N.  W.  843. 
Airreenients   not   to  claim   dantaves. 

Cited  in  Geiser  Mfg.  Co.  v.  Krogman,  111  Iowa,  510,  82  S.  W.  938,  sustaining 
validity  of  stipulation  in  chattel  mortgage  against  liability  of  mortgagee  selling 
property;  Missouri,  K.  &  T.  R.  Co.  v.  Carter,  95  Tex.  477,  68  S.  W.  159,  sustain- 
ing agreement  exempting  railroad  company  from  liability  for  loss  by  fire  com- 
municated from  its  engines  to  property  of  individual  for  whose  convenience  it 
maintains  private  switch. 

Cited  in  note  (21  L.  R.  A.  798)  on  constitutionality  of  statutes  restricting  con- 
traetfl  and  business. 
-^.  By  lessees  of  railroad  lands. 

Cited  in  Ordelheide  v.  Wabash  R.  Co.  80  Mo.  App.  367,  sustaining  right  of 
railroad  leasing  ground,  to  contract  for  exemption  from  liability  for  setting  fire 
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to  buildings  thereon;  American  Cent.  Ins.  Co.  v.  Chicago  k  A.  R.  Co.  74  Mo.  Ap^ 
102;  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St  P.  R.  Co.  30  L.  R.  A.  197,  footnote 
p.  193,  17  C.  C.  A.  66,  36  U.  S.  App.  152,  70  Fed.  203,  Affirming  62  Fed.  905; 
Kennedy  Bros.  v.  Iowa  State  Ins.  Co.  119  Iowa,  32,  91  N.  W.  831,— holding  valid 
stipulation  against  liability  for  negligence  in  setting  fire  to  leased  buildings 
erected  on  right  of  way;  Stephens  v.  Southern  P.  Co.  109  CaJ.  92,  29  L.  R.  A. 
754,  footnote  p.  761,  50  Am.  St.  Rep.  17,  41  Pac.  7^3,  holding  valid,  provision  in 
lease  of  railroad  property  against  responsibility  for  damage  by  fire. 

Cited  in  footnote  to  Greenwich  Ins.  Co.  v.  Louisville  &  N.  R.  Co.  56  L.  K  A. 
477,  which  sustains  contract  releasing  company  from  liability  for  injury  by  fire 
to  building  permitted  to  be  placed  on  right  of  way. 

Reformation  of  lease. 

Cited  in  Nielander  v.  Chicago,  M.  k  St.  P.  R.  Co.  114  Iowa,  423,  87  N.  W. 
285,  reforming  lease  of  railroad  land  erroneously  describing  land  actually  and 
theretofore  occupied  by  lessee. 

24  L.  R.  A.  656,  A'HERN  v.  IOWA  STATE  AGRI.  BOC.  91  Iowa,  97,  58  N.  W. 

1092. 
liiability   of    iroTernmental    agrency    for    servant's    tovtm. 

Cited  in  Maia  v.  Eastern  State  Hospital,  97  Va.  611,  47  L.  R,  A.  679,  34  S.  E. 
617,  denying  liability  of  hospital  for  insane,  maintained  as  governmental  agency, 
for  negligent  injury  to  inmate. 

Cited  in  note  (29  L.  R.  A.  384)  on  nature  of  incorporated  institutions  belong- 
ing to  state. 
Injury  on   fair  vronnds. 

Cited  in  footnote  to  Hart  v.  Washington  Park  Club,  29  L.  R.  A.  492,  which 
holds  no  presumption  of  negligence  arises  from  injury  by  runaway  horse  at  horse 
race. 
Lilablllty  for  false  arrest  by  a^ent. 

Cited  in  footnote  to  Markley  v.  Snow,  64  L.  R.  A.  685,  holding  mining  partner- 
ship not  liable  for  act  of  employee  in  causing  arrest  of  one  suspected  of  firing 
building,  long  after  commission  of  the  crime. 

24  L.  R.  A.  657,  FORD  v  CHICAGO,  R.  I.  &  P.  R.  CO.  91  Iowa,  179,  59  N.  W.  5. 
Violation  of  master's  rule  as  negrliffence. 

Cited  in  Green  v.  Brainerd  &  N.  M.  R.  Co.  85  Minn.  323,  88  N.  W.  974,  holding 
brakeman's  disobedience  of  conductor's  order  to  station  himself  on  rear  car,  con- 
tributory negligence. 

Cited  in  footnote  to  Pennsylvania  Co.  v.  McCafi'rey,  29  L.  R.  A.  104,  which  holds 
railroad  company  requiring  nineteen  hours'  work  per  day  from  employees  liable 
for  accident  while  part  of  train  crew  temporarily  absent  for  food. 

Contributory    nefirlisence    as    defense    agrainst    statutory    liability. 

Report  of  later  appeal  in  106  Iowa,  87,  75  N.  W.  650,  holding  contributory  neg- 
ligence an  afiirmative  defense  in  action  for  injury  by  defective  cattle-guard. 

Cited  in  Reeves  v.  Dubuque  &  S.  C.  R.  Co.  92  Iowa,  33,  60  N.  W.  243,  and  Han- 
son V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  94  Iowa,  413,  62  N.  W.  788,  holding,  in  stat- 
utory action  for  injury  through  unsafe  railroad  crossing,  plaintiff's  negligence 
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matter  of  defense;  Stuber  v.  Gannon,  98  Iowa,  231,  67  N.  W.  105  (dissenting  opin- 
ion), majority  holding  plaintiff  in  action  for  personal  injuries,  under  statute  mak- 
ing owner  of  dog  liable  for  damage,  must  show  freedom  from  negligence;  Peter 
V.  Chicago  &  W.  M.  R.  Co.  121  Mich.  334,  46  L.  R.  A.  228,  80  Am.  St.  Rep.  500, 
80  N.  W.  295  (dissenting  opinion),  majority  holding  contributory  negligence  no 
bar  to  recovery  for  fire  set,  under  statute  making  company  absolutely  liable  un- 
less locomotive  in  good  order. 

Cited  in  note  (28  L.  R.  A.  750)  on  whether  wrongdoer  may  take  advantage  of 
general  statutory  imposition  of  damages  for  negligent  injuries. 

lUillroad's  duty  to  provide  for  employees'  Mtfety. 

Cited  in  Bryee  v.  Chicago,  M.  &  St.  P.  R.  Co.  103  Iowa,  671,  72  N.  W.  780,  hold- 
ing railroad  liable  to  brakeman  struck  by  bridge  truss  near  track,  while  on  side 
ladder. 

Proof  required  in  action  for  lomi  due  to  defective  c«ttle*va«rd. 

Cited  in  Croddy  v.  Chicago,  R.  I.  &  P.  R.  Co.  91  Iowa,  603,  60  N.  W.  214,  hold- 
ing, in  statutory  action  for  railroad's  neglect  to  maintain  safe  cattle-guards, 
plaintiff  must  show  stock  killed  thereby. 

Failure  to  comply  with  statute  as  neKlisence. 

Cited  in  Ives  v.  Welden,  114  Iowa,  478,  54  L.  R.  A.  855,  89  Am.  St.  Rep.  379, 
87  N'.  W.  408,  holding  failure  to  label  gasoline  jug,  as  required  by  law,  negligence 
per  80, 
Contributory  negrliffcnce  at  railroad  crosainv. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  803,  which 
holds  failure  to  look  when  within  30  feet  of  track  does  not  prevent  recovery; 
Keenan  v.  Union  Traction  Co.  68  L.  R.  A.  217,  which  holds  failure  to  look  for 
train  when  within  35  feet  of  track,  negligence. 

24  L.  R.  A.  664,  MULLEN  v.  REED,  64  Conn.  240,  42  Am.  St.  Rep.  174,  29  Atl. 

478. 
fVliat    law    applicable    to    construction    of    instrument. 

Cited  in  Rockwell  v.  Bradshaw,  67  Conn.  14,  34  Atl.  758,  holding  will  con- 
struable  according  to  laws  of  testator's  domicil. 

Cited  in  footnote  to  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  36  L.  R.  A.  271,  as  to 
law  governing  effect  of  answers  in  application  for  policy,  and  their  use  in  evi- 
dence. 

Cited  in  note  (63  L.  R.  A.  858)  on  conflict  of  laws  as  to  contracts  of  insurance. 

IPTbo  are   «beirs.'» 

Cited  im  Ruggles  v.  Randall,  70  Conn.  48,  38  Atl.  885,  holding  word  ''heirs"  in 
will  signifies  those  entitled  by  law  to  inherit,  unless  such  construction  unreason- 
able. 

Cited  in  note  (30  L.  R.  A.  593,  594,  595)  on  who  are  "heirs"  within  meaning 
of  life  insurance  policies. 

24  L.  R.  A.  667,  CAMPBELL'S  APPEAL,  64  Conn.  277,  29  Atl.  494. 
Inberitance  by  or  tbroush  alien. 

Cited  in  notes  (31  L.  R.  A.  178)  on  alien's  right  to  inherit;   (31  L.  R.  A.  148) 
on  effect  of  state  statutes  and  Constitutions  on  inheritance  through  alien. 
L.  R.  A.  Au.— Vol.  III.— 47. 
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Rigrltt   to   appeal. 

Cited  in  Woodbury's  Appeal,  70  Conn,  466,  39  Atl.  791,  holding  appeal  will  be 
dismlBsed  where  record  fails  to  show  appellant's  pecuniary  interest. 

24  L.  R.  A.  671,  TATE  v.  GREENSBORO,  114  N.  C.  392,  19  S.  E.  767. 
Oiivnerslilp  and  control  of  tree*  In  hivhipray. 

Cited  in  Miller  v.  Detroit,  Y.  A  A,  A.  R.  Co.  125  Mich.  176,  51  L.  R.  A.  95«, 
footnote  p.  955,  84  Am.  St.  Rep.  569,  84  N.  W.  49  (dissenting  opinion),  majority 
denying  street  railway's  right  to  remove  shade  trees  without  first  giving  owner 
opportunity  to  do  so;  Hazlehurst  v.  Mayes  (Miss.)  64  L.  R.  A.  807,  36  So.  33, 
holding  abutter's  right  to  maintain  trees  in  highway  subordinate  to  municipal 
right  to  erect  electric  light  wires  and  poles. 

Cited  in  footnotes  to  Stretch  v.  Cassopolis,  61  L.  R.  A.  345,  which  denies  right 
to  remove  shade  trees  from  street,  without  notice  to  abutter;  Wyant  v.  Central 
Teleph.  Co.  47  L.  R.  A.  497,  which  sustains  telephone  company's  right  to  do  neces- 
sary trimming  of  trees  in  highway  without  giving  owner  opportunity  to  do  so; 
Bradley  v.  Southern  New  England  Teleph.  Co.  32  L.  R.  A.  280,  which  denies 
power  of  selectmen  to  cut  and  trim  trees  overhanging  highway,  without  owner's 
consent;  Carmel  v.  Shaw,  27  L.  R.  A.  580,  which  holds  city  has  complete  control 
over  shade  trees  in  public  street;  Vanderhurst  v.  Tholcke,  35  L.  R.  A.  267,  which 
holds  determination  of  city  council  that  trees  on  sidewalk  are  obstruction  con- 
clusive. 

Cited  in  notes  (36  L.  R.  A.  599)  on  power  of  municipal  corporations  to  define, 
prevent,  and  abate  nuisances;    (39  L.  R.  A.  670)   on  municipal  power  over  nui- 
sances affecting  highways  and  waters. 
Mnntcipal  liability  for  officers'  torts. 

Distinguished  in  Love  v.  Raleigh,  116  N.  C.  306,  28  L.  R,  A.  193,  21  S.  E.  503, 
denying  city's  liability  for  negligence  of  servants  conducting  fireworks  display 
without  lawful  authority. 
Rlffht    to   re-vie^r    discretionary   action    of   mnnicipal   antlioritiea. 

Cited  in  State  v.  Higgs,  126  N.  C.  1031,  48  L.  R.  A.  452,  35  S.  E.  473  (dissenting 
opinion),  majority  sustaining  court's  right  to  review  municipal  ordinance  against 
projecting  signs  in  street. 

24  L.  R.  A.  679,  STATE  USE  OF  HARTLOVE  v.  M.  FOX  &  SON,  79  Md.  514, 

47  Am.  St.  Rep.  424,  29  Atl.  601. 
Liiability  to  tbird  persons  Cor  nesKflrence  in  performinir  contract. 

Cited  in  footnotes  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60  L. 
R.  A.  117,  which  holds  one  contracting  with  owner  to  heat  portion  of  building 
retained  liable  to  tenants  of  lower  floor  for  injury  by  freezing  and  bursting  of 
water  pipes  designed  for  their  protection  from  fire;  McCaffrey  v.  Mossberg  &  G. 
Mfg.  Co.  56  L.  R.  A.  822,  which  denies  liability  of  manufacturer  of  drop  pre» 
for  injury  to  employee  of  purchaser  from  breaking  of  defective  hook. 

liiability  of  seller  of  dangrerons  article. 

Cited  in  Waters  Pi-rce  Oil  Co.  v.  Davis,  24  Tex.  Civ.  App.  512,  60  S.  W.  453, 
holding  seller  of  gasoline  not  giving  notice  of  dangerous  cHaracter  liable  for  in- 
jury to  buyer's  employee. 

Cited  in  footnotes  to  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.  R.  A.  303, 
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which  holds  manufacturer  supplying  dangerous  machine  to  another,  without  no- 
tice of  dangerous  character,  liable  for  injury  to  vendee's  employee;  Peters  v.  Jack- 
son, 57  L.  R.  A.  428,  which  holds  one  mistakenly  selling  poisonous  drug  for  harm- 
less medicine  liable  to  third  person  taking  it;  Ives  v.  Welden,  54  L.  R.  A.  854, 
which  holds  merchant's  failure  to  label  gasoline  renders  him  liable  for  injury  to 
member  of  purchaser's  family  by  explosion ;  Woodward  v.  Miller,  64  L.  R.  A.  932, 
holding  vendor  of  buggy  having  concealed  defect  liable  for  resultant  injuries,  in 
absence  of  privity  of  contract  between  him  and  one  injured. 

24  L.  R.  A.  684,  MANNING  v.  LEIGHTON,  65  Vt.  84,  26  Atl.  258. 

Motion  for  reargument  denied  in  66  Vt.  57,  28  Atl.  630. 
l^bat   assets   srlve   Jurisdiction   to   appoint  administrator. 

Cited  in  footnotes  to  Engelskirger's  Appeal,  51  L.  R.  A.  876,  which  holds  ancil- 
lary administration  grantable  in  any  county  where  note  constituting  decedent's 
entire  assets  is;  Re  Mayo,  54  L.  R.  A.  660,  which  authorized  appointment  of  ad- 
ministrator in  county  where  nonresident  killed,  to  bring  action  for  his  death. 
lAen  for  attorney's  fees. 

Cited  in  Gottstein  v.  Harrington,  25  Wash.  511,  65  Pac.  753,  holding  statutory 
lien  of  attorney  upon  papers  of  client  in  his  possession  for  compensation,  retain- 
ing lien  merely,  not  enforceable  by  action. 

Cited  in  footnote  to  Loofbourow  v.  Hicks,  55  L.  R.  A.  874,  which  holds  lien 
for  attorney's  fees  allowed  by  judgment  of  foreclosure  enforceable  against  land 
bid  in  by  mortgagee  or  assignee. 

24  L.  R.  A.  693,  BYRNE  v.  KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  9  0.  C.  A.  666, 

22  U.  S.  App.  220,  61  Fed.  605.      • 
liVben   relation   of  master  and  servant  exists. 

Cited  in  Hardy  v.  Shedden  Co.  37  L.  R.  A.  39,  24  C.  C.  A.  264,  47  U.  S.  App. 
362,  78  Fed.  613,  holding  driver  of  truck  hired  for  use  in  procession,  special  ser- 
vant of  hirer;  Memphis  &  C.  R.  Co.  v.  Hoechner,  14  C.  C.  A.  472,  31  U.  S.  App. 
644,  67  Fed.  459,  denying  company's  liability  for  negligent  operation  of  railroad 
under  exclusive  control  of  receivers;  Brady  v.  Chicago  &  G.  W.  R.  Co.  57  L.  R. 
A*  715,  52  C.  C.  A.  52,  114  Fed.  104,  denying  railroad's  liability  to  employee  for 
negligence  of  switchmen  of  depot  company;  Roe  v.  Winston,  86  Minn.  87,  90  N. 
W.  122,  holding  contractor  having  control  over  work  trains  furnished  by  rail- 
road liable  for  negligence  of  engineer;  Garven  v.  Chicago,  R.  I.  &  P.  R.  Co.  100 
Mo.  App.  620,  75  S.  W.  193,  holding  master  not  liable  for  negligence  of  servants 
under  control  of  stranger. 

Cited  in  note  (37  L.  R.  A.  42,  76)  on  which  of  two  or  more  persons  is  master  of 
another  who  is  conceded  to  be  servant  of  one  of  them. 

'W^bo    liable    for    nearliflrence    of    employees    of    railroad    nsins    another's 
tracks. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Berry,  152  Ind.  611,  46  L.  R.  A.  48, 
53  N.  E.  415,  holding  railroad  liable  for  negligence  of  employees  operating  its 
trains  on  another's  tracks ;  Atwood  v.  Chicago,  R.  I.  &  P.  R.  Co.  72  Fed.  456,  deny- 
ing railroad's  liability  for  negligence  of  crew  of  its  train  while  running  over 
another's  track,  subject  to  superintendent's  orders. 

Cited  in  note  (44  L.  R.  A.  746)  on  liability  of  lessor  of  railroad  for  injuries 
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caused  by  negligence  of  another  company  using  road  under  lease,  license  or  other 
contract. 

Distinguished  in  Hulburt  v.  Wabash  R.  Co.  130  Mo.  665,  31  S.  W.  1051,  holdin^r 
railroad,  charged  with  duty  of  repairing  engines,  liable  to  employee  injured  while 
running  over  another  road;  Clark  v.  Geer,  32  C.  C.  A.  300,  57  U.  S.  App.  473, 
86  Fed.  451,  and  Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves,  56  Kan.  610,  44  Pac.  628. 
holding  railroad  operating  trains  on  another's  tracks,  subject  to  control  of  lat- 
ter's  despatcher  liable  for  employee's  negligence. 

Street   raflnvaya   «■   "railroads." 

Cited  in  footnotes  to  Vail  v.  Broadway  R.  Co.  30  L.  R.  A.  626,  which  holds,  pas- 
senger on  street  car  platform  not  passenger  on  "any  railroad"  so  as  to  assume 
risk  of  injury;  Bloxham  v.  Consumers'  Electric  Light  &  Street  R.  Co.  29  L».  R. 
A.  507,  which  holds  "street  railway"  within  provision  for  selling  railroad  prof>- 
erty  for  delinquent  taxes. 

Distinguished  in  effect  in  Savannah  T.  &  I.  of  H.  R.  v.  Williams  (Ga.)  61  L. 
R.  A.  250,  footnote  p.  249,  43  S.  E.  751,  holding  chartered  street  railroad  a  rail- 
road within  statute  as  to  liability  for  negligence  of  fellow  servant. 

Intemection  of  railroads. 

Cited  in  footnote  to  New  York,  N.  H.  &  H.  R,  Co.  v.  Bridgeport  Traction  Co. 
29  L.  R.  A.  367,  which  sustains  right  to  make  grade  crossing  at  intersection  of 
steam  and  street  railroads. 

Duty    to    maintain    lookout    on    train. 

Cited  in  note  (25  L.  R.  A.  292)  on  duty  to  maintain  lookout  on  railroad  train. 
"Wben  Federal,  bound  by  decislonii  of  state,  courts. 

Cited  in  Elliott  v.  Felton,  56  C.  C.  A.  76,  119  Fed.  272,  holding  decision  of  state 
court  as  to  vice  principalship  not  binding,  on  Federal  court  in  action  for  injuries 
causing  death;  Western  U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  284,  126  Fed.  29^. 
holding  Federal  court  may  exercise  independent  judgment  upon  question  of  gen- 
eral jurisprudence  arising  under  state  statute  not  specifically  construed  as  to 
such  question  by  state  court. 

Distinguished  in  Louisville  Trust  Co.  v.  Cincinnati,  22  C.  C.  A.  338,  47  U.  S, 
App.  36,  76  Fed.  300,  holding  Federal  court  not  bound  by  state  court's  construc- 
tion of  statutes  rendered  after  rights  involved  originated. 

Contributory    negrliarence    as    defense. 

Cited  in  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  L.  R.  A.  398,  21  C.  C.  A.  553,  43  U. 
S.  App.  726,  75  Fed.  880,  holding  Federal  court  in  Tennessee  will  enforce  nonrepu*r- 
nant  constitutional  provision  of  state  where  injury  received,  as  to  employer's  lia- 
bility; National  Surety  Co.  v.  State  Bank,  61  L.  R.  A.  397,  56  C.  C.  A.  661,  120 
Fed.  597,  holding  foreign  corporations,  compelled  to  make  state  officer  an  agent 
for  service  of  process,  not  estopped  by  latter's  negligence. 

Cited  in  note  (25  L.  R.  A.  573)  on  how  far  statutes  will  be  regarded  as  having 
abrogated  maxim  that  one  cannot  profit  by  his  own  wrong. 

24  L.  R.  A.  702,  LOW  v.  REES  PRINTING  CO.  41  Neb.  127,  43  Am.  St  Rep, 

670,  59  N.  W.  362. 
Infrinarement  of  freedom  of  contract. 

Cited  in  State  v.  Haun,  61  Kan.  161,  47  L.  R.  A.  375,  59  Pac  340,  holding  sUt- 
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ute  requiring  wages  paid  in  money  unconstitutional;  Re  House  Bill  No.  203,  21 
Colo.  28,  39  Pac.  431,  holding  act  fixing  mode  of  ascertaining  compensation  for 
mining  coal  invalid;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  543.  68  L.  E- 

A.  754,  91  Am.  St.  Rep.  934,  90  N.  W.  1098,  holding  statute  forbidding  discharge 
of  employee  because  member  of  union  unconstitutional;  Temple  Iron  Co.  v.  Car- 
manoskie,  10  Kulp,  39,  7  Northampton  Co.  Rep.  260,  enjoining  intimidation  of 
employees  by  strikers;  Vegelahn  v.  Guntner,  167  Mass.  98,  35  L.  R.  A.  723,  57  Am. 
St.  Rep.  443,  44  N.  E.  1077,  enjoining  strikers'  patrol  in  front  of  factory. 

Cited  in  note  (28  L.  R.  A.  276)  on  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money. 

Distinguished  in  Harbison  v.  Knoxville,  103  Tenn.  447,  56  L.  R.  A.  322,  76  Am. 
St.  Rep.  682,  53  S.  W.  955,  holding  act  requiring  payment  of  wages  in  money 
constitutional;  Dennis  v.  Moses,  18  Wash.  591,  40  L.  R.  A.  314,  52  Pac.  333,  dis- 
senting opinion  by  Reavis,  J.,  who  holds  act  requiring  appraisement  of  property 
sold  on  execution  or  foreclosure  constitutional. 

—  statutory  reffvlation  otf  hoam  of  labor. 

Cited  in  Ritchie  v.  People,  155  111.  110,  29  L.  R.  A.  84,  46  Am.  St.  Rep.  315, 
40  N.  £.  454,  holding  statute  limiting  emplo3nnent  of  females  in  factories  or 
workshops  to  eight  hours  a  day  unconstitutional;  Seattle  v.  Smyth,  22  Wash. 
329,  79  Am.  St.  Rep.  939,  60  Pac.  1120,  holding  city  ordinance  restricting  hours 
of  labor  on  public  works  unconstitutional ;  Re  Eight  Hour  Law,  21  Colo.  32,  39 
Pac.  328,  and  Re  Morgan,  26  Colo.  443,  47  L.  R.  A.  64,  footnote  p.  52,  77  Am.  St. 
Rep.  269,  58  Pac.  1071,  nolding  eight-hour  law  applying  to  mines  and  smelters 
unconstitutional;  Cleveland  v.  Clements  Bros.  Constr.  Co.  67  Ohio  St.  222,  59  L. 
R.  A.  782,  footnote  p.  775,  93  Am.  St.  Rep.  670,  65  N.  E.  885,  holding  void,  act 
limiting  to  eight  hours  a  day  work  of  laborers  on  public  contract;  Re  Ten-Hour 
Law,  24  R.  I.  611,  61  L.  R.  A.  615,  54  Atl.  602  (dissenting  opinion),  majority 
sustaining  legislation  limiting  to  ten  hours  a  day,  work  of  street  railway  em- 
ployees. 

Cited  in  footnotes  to  Fiske  v.  People,  52  L.  R.  A.  291,  which  holds  void,  restric- 
tion of  hours  of  labor  on  city  contracts  to  eight  hours  per  day;  Re  Dalton,  47  L. 
R,  A.  380,  which  sustains  eight-hour  law  applicable  only  to  employees  of  state, 
Tnunidpality,  or  subdivision  of  state;  State  v.  McNally,  36  L.  R.  A.  533,  which 
denies  power  of  city  council  to  make  violation  of  ordinance  fixing  hours  of  labor 
on  public  works  a  misdemeanor;  Wenham  v.  State,  58  L.  R.  A.  825,  which  sus- 
tains statute  limiting  hours  of  work  of  women  in  certain  employments;  State  v. 
Buchanan,  59  L.  R.  A.  342,  which  sustains  prohibition  against  employment  of 
women  more  than  ten  hours  a  day  in  certain  establishments;  Short  v.  Bullion, 

B.  &  C.  Min.  Co.  45  L.  R.  A.  603,  which  sustains  eight-hour  law  for  miners, 
smelters,  and  refiners;  Holden  v.  Hardy,  37  L.  R.  A.  103,  which  sustains  act  pro- 
hibiting employment  in  underground  mines  for  more  than  eight  hours  per  day; 
Re  Ten-Hour  Law,  61  L.  R,  A.  612,  which  sustains  limitation  to  ten  hours  a  day, 
work  of  street  railway  employees. 

Clam  leirlalatlon. 

Cited  in  Livingston  Loan  &  Bldg.  Asso.  v.  Drummond,  49  Neb.  205,  68  N.  W. 
375,  holding  exemption  of  building  and  loan  associations  from  general  interest 
laws  not  class  legislation;  Niagara  F.  Ins.  Co.  v.  Cornell,  110  Fed.  825,  holding 
anti-trust  law  prohibiting  combinations  to  fix  prices,  excepting  associations  of 
laboring  men,  unconstitutional;  State  ex  rel.  Dawson  County  v.  Farmers  &  M. 


742         L.  R.  A.  CASES  AS  AUTHORITIES.        [24  L.  R.  A. 

Irrig.  Co.  69  Neb.  5,  80  N.  W.  52,  holding  statute  exempting  irrigation  companion 
from  general  law  requiring  bridges  over  canals  or  ditclies  across  highways  un 
constitutional. 

Distinguished  in  Dugger  v.  Mechanics'  k  T.  Ins.  Co.  95  Tenn.  259,  28  L.  K.  iL 
800,  32  S.  W.  6,  upholding  exception  of  baled  cotton  from  statute  making  void 
all  stipulations  limiting  liability  to  less  than  entire  loss,  not  exceeding  insurance. 

ESffect  on  statute  of  InTalldtty  of  part. 

Cited  in  State  ex  rel.  Cornell  v.  Poynter,  69  Neb.  434,  81  N.  W.  431 ;  Crawford 
Co.  V.  Hathaway,  60  Neb.  760,  84  N.  W.  271;  Redell  v.  Moores,  63  Neb.  225,  55 
L.  R.  A.  743,  93  Am.  St.  Rep.  431,  88  N.  W.  243;  State  ew  rel,  Wheeler  v.  Stewart, 
52  Neb.  250,  71  N.  W.  941, —  holding  whole  act  fails  where  invalid  portion  ob- 
viously induced  enactment;  Scott  v.  Flowers,  61  Neb.  627,  85  N.  W.  857,  dissent- 
ing opinion  by  Nerval,  J.,  who  holds  whole  act  invalid  where  unconstitutional 
section  induced  adoption. 

'Wben  statute  held  unconstitutional. 

Cited  in  People  ex  rel  Atty.  Gen.  v.  Moores,  66  Neb.  495,  41  L.  R.  A.  629,  76 
N.  W.  175,  holding  statute  repugnant  to  right  of  local  self-government,  though 
not  expressly  prohibited,  unconstitutional. 

24  L.  R.  A.  710,  LYNN  v.  SOUTHERN  P.  CO.  103  Cal.  7,  36  Pac.  1018. 
Standinir  on  outside  of  car  as  negrliffence. 

Cited  in  Nieboer  v.  Detroit  Electric  R.  Co.  128  Mich.  494,  87  N.  W.  626  (dis- 
senting opinion),  majority  denying  liability  of  street  oar  company  to  passenger 
injured  while  riding  on  bumper  of  crowded  car. 

Cited  in  footnote  to  Benedict  v.  Minneapolis  &  St.  L.  R.  Co.  57  I*.  R.  A.  639, 
wliich  holds  carrier  liable  for  injury  caused  by  requiring  passengers  on  over- 
crowded cars  to  ride  on  platform. 

Liiability  for  failure  to  provide  train. 

Cited  in  note  (32  L.  R.  A.  544)  on  liability  to  passenger  for  default  or  delay 
in  running  railroad  trains. 

Liiability  of  carrier  perntittinff  OTercrowdluir* 

Cited  in  Weisshaar  v.  Kimball  S.  S.  Co.  65  L.  R.  A.  87,  footnote  p.  84,  63  C.  C. 
A.  143,  128  Fed.  401,  holding  steamship  owner  liable  for  death  of  passenger  by 
swamping  of  boat  sent  to  convey  passengers  to  steamer,  and  permitted  to  be  over- 
crowded by  officer  in  charge. 

24  L.  R.  A.  715,  ROBINSON  v.  EXEMPT  FIRE  CO.  103  Cal.  1,  42  Am.  St,  Rep. 

93,  36  Pac.  955. 
Testimony  as  to  deduction  from   Tritnesses'  observation. 

Cited  in  People  v.  Chin  Hane,  108  Cal.  602,  41  Pac.  097,  holding  witness  may 
testify  that  shots  sounded  as  though  fired  inside  of  building;  Stout  v.  Pacific  Mut 
L.  Ins.  Co.  130  Cal.  474,  62  Pac.  732,  holding  witness  may  state  whether  blow  light 
or  heavy.    . 

Relief   from    improvident    stipulation. 

Cited  in  Moffitt  v.  Jordan,  127  Cal.  629,  60  Pac  175,  holding  appellate  court 
will  not  review  relief  from  stipulation,  unless  discretion  clearly  abused;  Tniett 
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V.  Onderdonk,  120  Cal.  586,  53  Pac.  26,  holding  court  may  relieve  party  from 
stipulation  for  dismissal. 

24  L.  R.  A.  717,  NORFOLK  &  W.  R.  CX).  v.  WARD,  90  Va.  687,  44  Am.  St.  Rep. 

945,  19  S.  £.  849. 
Contributory   neKliireiice   of  employee. 

Cited  in  notes  (49  L.  R.  A.  35)  on  contributory  negligenoe  in  entering  or  re- 
maining in  employment;  (48  L.  R.  A.  757,  758,  765)  on  servant's  right  of  action 
for  injuries  received  in  obeying  direct  command. 

Anaaaiptlon  of  risk. 

Cited  in  Ostrander  v.  Lansing,  111  Mich.  697,  70  N.  W.  332,  holding  assumption 
of  risk  from  cavein  by  workman  on  sewer,  where  danger  increased  by  prior  exca- 
vation, question  for  jury. 

24  L.  R.  A.  719,  CITIZENS'  NAT.  BANK  v.  BERRY,  53  Kan.  696,  37  Pac.  131. 
Determination  as  to  validity  of  seizure  of  property  to  satisfy  judgment,  in 
Citizens'  Bank  v.  McClelland,  53  Kan.  699,  37  Pac.  132. 

Avtliority   of   corporation    preiitdent  reapectiii«r  Itttffatlon. 

Cited  in  First  Nat.  Bank  v.  Marshall,  56  Kan.  445,  43  Pac.  774,  sustaining 
president's  authority  to  represent  bank  in  litigation;  Dallas  Ice  Factory  &  Cold 
Storage  Co.  v.  Crawford,  18  Tex.  Civ.  App.  180,  44  S.  W.  875,  holding  corporation 
bound  by  agreement  of  president  and  general  manager  to  pay  attorney's  fee. 

24  L.  R.  A,  721,  PEOPLE  v.  EATON,  100  Mich.  208,  59  N.  W.  145. 
Risrlita   of   teleplione   compantea   in   tilgrli'vray. 

Cited  in  Michigan  Teleph.  Co.  v.  Benton  Harbor,  121  Mich.  514,  47  L.  R.  A. 
107,  footnote  p.  104,  80  N.  W.  386,  holding  city's  consent  unnecessary  to  use  of 
streets  by  telephone  companies. 

Cited  in  footnote  to  Dailey  v.  State,  24  L.  R.  A.  724,  which  denies  telegraph 
company's  right  to  cut  branches  from  trees  in  highway. 

Cited  in  note  (39  L.  R.  A.  621)  on  municipal  control  over  public  nuisances  on 
public  streets  and  highways,  created  by  street  railroads  and  other  electrical  com- 
panies. 

Use   of   liiarlifraya   by   electrical   companie*     mm    additional     servitude  -^ 
Condnlts. 

Cited  in  Castle  v.  Bell  Teleph.  Co.  49  App.  Div.  441,  63  N.  Y.  Supp.  482,  hold- 
ing conduit  in  city  street  for  telephone  wires  not  additional  burden. 

Cited  in  footnote  to  Coburn  v.  New  Teleph.  Co.  52  L.  R.  A.  672,  which  holds 
occupation  of  sidewalk  with  trench  and  pipes  for  conduit  for  telephone  wires  not 
additional  burden. 
—  Poles  and  vrlrea. 

Cited  in  Magee  v.  Overshiner,  160  Ind.  135,  40  L.  R.  A.  373,  footnote  p.  370,  65 
Am.  St.  Rep.  358,  49  N.  E.  951,  holding  reasonable  use  of  city  streets  for  tele- 
phone system  not  additional  servitude;  Donovan  v.  Allert,  11  N.  D.  297,  58  L..R. 
A.  780,  footnote  p.  775,  95  Am.  St.  Rep.  720,  91  N.  VV.  441,  holding  telephone  poles 
and  wires  in  street  additional  burden. 

Cited  in  footnotes  to  Eels  v.  American  Teleph.  &  Teleg.  Co.  25  L.  R.  A.  640, 
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which  holds  permanent  use  of  highway  for  telephone  poles  and  wires  not  within 
public  easement;  Snyder  v.  Ft.  Madison  Street  R.  Co.  41  L.  R  A.  345,  which  holds 
electric  railway  poles  not  ground  of  complaint  to  abutter;  Palmer  v.  Larchmont 
Electric  Co.  43  L.  R.  A.  672,  which  holds  electric  light  poles  not  additional  burden 
on  fee  in  country  highway ;  French  v.  Robb,  57  L.  R.  A.  956,  which  holds  right  to 
maintain,  as  against  owner  of  soil,  poles  and  wires  rightfully  placed  in  street  to 
light  it,  not  lost  by  wrongfully  using  for  private  lighting. 

Disapproved  in  Krueger  v.  Wisconsin  Teleph.  Co.  106  Wis.  107,  50  L.  R.  A.  304, 
footnote  p.  298,  81  N.  W.  1041,  holding  telephone  poles  and  wires,  additional  bur- 
den; Cater  v.  Northwestern  Teleph.  Exch.  Co.  60  Minn.  550,  28  L.  R,  A.  315, 
footnote  p.  310,  51  Am.  St.  Rep.  543,  63  N.  W.  Ill,  holding  telephone  line  along 
country  highway  not  additional  burden;  Bronson  v.  Albion  Teleph.  Co.  (Keb.) 
60  L.  R.  A.  428,  footnote  p.  426,  93  N.  W.  201,  holding  poles  and  wires  perma- 
nently and  exclusively  occupying  portion  of  street,  additional  burden. 

24  L.  R  A.  724,  DAILEY  v.  STATE,  61  Ohio  St.  348,  46  Am.  St.  Rep.  578,  37  N. 

E.  710. 
Oiprnemhip  of  fee  In  hivlifray. 

Cited  in  Rhode  Island  Hospital  Trust  Co.  v.  Hayden,  20  R.  I.  549,  42  L.  R  A 
109,  40  Atl.  421,  holding  fee  of  highways  in  abutting  owner,,  subject  to  public  ease- 
ment; Hamilton,  G.  &  C.  Traction  Co.  v.  Parish,  67  Ohio  St.  190,  60  L.  R.  A.  534, 
65  N.  E.  1011,  holding  fee  of  highways  outside  of  municipalities  in  abutters. 

O'vrneralilp  and  control   of   trees   in   hiirb-vray. 

Cited  in  Western  U.  Teleg.  Co.  v.  Krueger,  30  Ind.  App.  30,  64  N.  E.  635,  holding 
abutter  owning  fee  of  highway  has,  as  to  shade  trees  therein,  rights  and  remedies 
of  freeholder,  subject  only  to  public  easement;  Bronson  v.  Albion  Teleph.  Co. 
(Neb.)  60  L.  R.  A.  427,  footnote  p.  426,  93  N.  W.  201,  holding  telephone  company 
liable  for  injury  to  trees  of  abutter  by  authorized  erection  of  poles. 

Cited  in  footnotes  to  Carmel  v.  Shaw,  27  L.  R  A.  580,  which  holds  city  has  com- 
plete control  over  shade  trees  in  public  street;  Bradley  v.  Southern  New  England 
Teleph.  Co.  32  L.  R  A.  280,  which  denies  power  of  selectmen  to  cut  and  trim  trees 
overhanging  highway,  without  owner's  consent;  Vanderhurst  v.  Tholcke,  35  L.  R 
A.  267,  which  holds  determination  of  city  council  that  trees  on  sidewalk  are  ob- 
struction, conclusive;  Stretch  v.  Cassopolis,  51  L.  R  A.  346,  which  denies  right  to 
remove  shade  trees  from  street  without  notice  to  abutter;  Miller  v.  Detroit,  Y.  ft 
A,  A.  R.  Co.  51  L.  R  A.  955,  which  sustains  street  railway  company's  fight  to  re- 
move obstructing  shade  trees  without  compensation  to  abutter. 

Cited  in  note   (39  L.  R.  A.  670)   on  municipal  power  over  nuisances  affecting 
highways  and  waters. 
Electric  linen  as  additional  bnrden. 

Cited  in  Callen  v.  Columbus  Edison  Electric  Light  Co.  66  Ohio  St.  178,  58  L. 
R.  A.  786,  64  N.  E.  141,  holding  electric  light  poles  and  wires  cannot  be  placed  in 
street  with  municipal  consent  without  compensating  abutting  owners ;  Donovan  r. 
Allert,  11  N.  D.  297,  58  L.  R  A.  780,  95  Am.  St.  Rep.  720,  91  N.  W.  441,  holding 
telephone  poles  and  wires  in  highway  additional  servitude;  Phillips  v.  Postal 
Teleg.  Cable  Co.  130  N.  C.  524,  89  Am.  St.  Rep.  868,  41  S.  E.  1022,  holding  owner 
entitled  to  additional  compensation  for  telegraph  line  upon  railroad  right  of  way. 

Cited  in  note  (24  L.  R  A.  722)  on  telegraph  or  telephone  poles  as  additional 
burden  on  highway. 
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"WroikKtnl   Injvrr  to   property. 

DiBtingoished  in  State  v.  Johnson,  7  Wyo.  517,  54  Pac.  502,  holding  intention- 
ally driving  sheep  across  prosecutor's  nnindosed,  uncultivated  land  not  within 
statute  punishing  malicious  trespass. 

A.Miertloii  of  property  rlarhts. 

Cited  in  Fries  v.  Wheeling  &  L.  E.  R.  Co.  56  Ohio  St.  146,  46  N.  E.  516,  sustain- 
ing owner's  right  to  recover  within  twenty-one  years  compensation  for  land  taken 
by  railroad. 

24  L.  R.  A.  730,  PORT  ROYAL  &  A.  R.  00.  v.  KING,  93  Ga.  63,  19  S.  E.  809. 

24  L.  R.  A.  732,  PATTON  v.  STATE,  93  Ga.  Ill,  19  S.  E.  734. 
DoiT  ••  property. 

Cited  in  Graham  v.  Smith,  100  Ga.  436,  40  L.  R.  A.  505,  62  Am.  St.  Rep.  323, 
28  S.  £.  225,  holding  owner  of  dog  may  maintain  trover. 
Cited  in  note  (40  L.  R.  A.  512)  on  property  rights  in  dogs. 

"Dog  as   domestic   animal* 

Distinguished  in  Wilcox  v.  State,  101  Ga.  564,  39  L.  R.  A.  709,  28  6.  E.  981, 
holding  dog  within  statute  against  cruelty  to  domestic  animals. 

Rigrht  to  kill  doars. 

Cited  in  footnote  to  Hodges  v.  Causey,  48  L.  R.  A.  95,  which  denies  right  to 
kill  trespassing  dog  whose  owner  notified  to  keep  him  from  premises. 

24  L.  R.  A.  734,  CARTER  ▼.  THORSON,  6  S.  D.  474,  49  Am.  St.  Rep.  893,  59  N. 

W.  469. 
Contract    to   do   public   prlntln^r. 

Cited  in  Carter  ▼.  State,  8  S.  D.  159,  65  N.  W.  422,  holding  allegation  "that 
there  was  a  large  amount  of  printing  to  be  done"  insufficient  in  action  by  one 
contracting  to  do  printing  required  by  state. 

-V^liat    eonstltvtea    «lndebtedneM"    within    statutory    limitation. 

Cited  in  footnotes  to  Kelly  v.  Minneapolis,  30  L.  R.  A.  281,  which  requires  de- 
duction of  amount  of  sinking  fund  from  total  apparent  debt  to  ascertain  actual 
debt;  Saleno  v.  Neosho,  27  L,  R.  A.  769,  which  holds  contract  by  city  to  pay 
fixed  price  annually  for  water  supply  not  a  debt  for  aggregate  amount;  South 
Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  holds  limitation  of  city  debt  not 
exceeded  by  contract  for  erection  of  city  hall,  for  which  yearly  rent  to  be 
paid  with  option  to  purchase. 

^.Imitation   of   mvnlclpal   liability. 

Cited  in  footnote  to  Indianapolis  v.  Wann,  31  L.  R.  A.  743,  which  holds 
contract  for  street  lights  for  five  years,  payable  monthly,  void. 

24  L.  R.  A.  737,  TALCOTT  v.  FIRST  NAT.  BANK,  53  Kan.  480,  36  Pac.  1066. 
Entry   In   bank   pam   book. 

Cited  in  Andrews  v.  State  Bank,  9  N.  D.  328,  83  N.  W.  235,  and  Quattrochi 
Bros.  V.  Bank,  89  Mo.  App.  509,  holding  entry  in  pass  book  a  receipt,  not  con- 
tract to  pay  money. 
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24  L.  R.  A.  740,  Re  RICKER,  66  N.  H.  207,  29  AtL  559. 
Diromaii's    rlgrltt    to    practise   la'vr. 

Cited  in  footnote  to  Re  Maddox,  55  L.  R.  A.  298,  which  denies  right  of  woman 
to  practise  law. 

Adoption    of   la'vr    In    Knarlnnd. 

Cited  in  Edgerly  ▼.  Barker,  66  N.  H.  457,  28  L.  R.  A.  334,  31  Atl.  900,  hold- 
ing law  of  estates  tail  not  in  force  by  adoption. 

DVlto   are   public   ofllcera. 

Cited  in  Wiggins  v.  Manchester,  72  N.  H.  581,  58  Atl.  522,  holding  janitor 
of  police  building  appointed  by  municipal  authorities,  employee,  not  public  offi- 
cer. 

Cited  in  footnotes  to  People  v.  Rathbone,  28  L.  R.  A.  384,  which  holds  notary 
within  prohibition  against  public  officer  receiving  free  transportation;  State  ▼. 
Loechner,  59  L.  R.  A.  916,  which  holds  member  of  city  board  of  education,  a 
ministerial  officer. 

24  L.  R.  A.  763,  BARBOUR  ▼.  HICKEY,  2  App.  D.  C.  207. 
Bffcct  of  delar  on  rl^rltt   to  speelflo  performance. 

Cited  in  footnote  to  Reid  y.  Mix,  55  L.  R.  A.  706,  which  requires  one  seeking 
to  rescind  contract  for  delay  to  show  special  damages,  or  other  party's  intent 
to  treat  contract  at  end. 

24  L.  R.  A.  768,  CHAMFER  ▼.  GREENCASTLE,  138  Ind.  339,  46  Am.  St.  Rep. 

390,  35  N.  £.  14. 
Reasonablenera   and    constitutionality   of    ordinances. 

Cited  in  Skaggs  v.  Martinsville,  140  Ind.  478,  33  L.  R.  A.  782,  49  Am.  St.  Rep. 
209,  39  N.  E.  241,  holding  courts  will  not  inquire  as  to  reasonableness  when 
power  exists  to  pass  ordinance;  Shelbyville  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  146  Ind.  70,  44  N..E.  929,  and  Shea  v.  Muncie,  148  Ind.  23,  46  N.  E.  1^, 
holding  unreasonableness  not  valid  objection  to  ordinance  passed  in  pursuance 
of  power  specifically  conferred;  Marshall  &  B.  Co.  v.  Nashville,  109  Tenn.  511,  71 
S.  VV.  815,  holding  ordinance  providing  that  all  printing  for  city  shall  bear 
union  label  invalid. 
Mnnldpal  re^rnlatlon  of  llavor  traflle. 

Cited  in  Steffy  v.  Monroe  City,  135  Ind.  467,  41  Am.  St  Rep.  436,  35  N.  E. 
121,  denying  validity  of  mimicipal  ordinance  prohibiting  screens  in  bar-room; 
Bennett  v.  Pulaski  (Tenn.  Ch.  App.)  47  L.  R.  A.  281,  footnote  p.  278,  52  S.  W. 
913,  sustaining  ordinance  for  closing  saloons  between  ten  and  four  o'dodc 
at  night,  and  on  Sundays,  but  not  requirement  for  removing  curtains  on  front 
doors  and  windows. 

Cited  in  footnotes  to  State  v.  Gerhardt,  33  L.  R.  A.  313,  which  upholds  re- 
quirement for  keeping  doors  of  room  where  liquor  sold  locked  during  prohibited 
hours;  State  v.  Barge,  53  L.  R.  A.  428,  which  sustains  ordinance  against  liquor 
dealer  keeping  room  for  lounging,  drinking,  or  immoral  purposes;  Campbells- 
ville  V.  Odewalt,  60  L.  R.  A.  723,  which  holds  void,  ordinance  subjecting  to  fine, 
possessor  of  premises  on  which  liquor  was  furnished  in  violation  of  law,  although 
without  his  knowledge  or  consent;  State  v.  Austin,  25  L.  R.  A.  283,  which  holds 
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Talid,  ordinance  forbidding  unmarried  minors  to  enter  barroom,  except  as  ageut 
or  servant;  Ex  parte  Sikes,  24  L.  R.  A.  774,  which  holds  prohibition  of  sale 
of  liquor  not  included  in  authority  to  "license  and  regulate." 

Cited  in  notes   (48  L.  R.  A.  261)   on  legal  restrictions  on  department  stores; 
(21  L.  R.  A.  794)  on  constitutionality  of  statutes  restricting  contracts  and  busi- 
ness. 
Police  poorer  of  state. 

Cited  in  State  ex  rel.  Duensing  v.  Roby,  142  Ind.  191,  33  L.  R.  A.  220,  51 
Am.  St.  Rep.  174,  41  N.  E.  145,  holding  statute  regulating  horse  racing  within 
police  power;  State  v.  Theriault,  70  Vt.  627,  43  L.  R.  A.  294,  67  Am.  St.  Rep. 
695,  41  Atl.  1030,  upholding  statute  authorizing  commissioners  stocking  stream 
to  prohibit  fishing  for  certain  period;  State  ex  rel.  Cox  v.  Board  of  Education, 
21  Utah,  414,  60  Pac.  1013,  and  Blue  v.  Beach,  155  Ind.  130,  50  L.  R.  A.  69,  80 
Am.  St.  Rep.  195,  56  N.  E.  89,  sustaining  statute  empowering  boards  of  health 
to  require  vaccination  of  school  children;  Stull  v.  De  Mattos,  23  Wash.  76, 
61  L.  R.  A.  895,  62  Pac.  451,  holding  license  tax  on  persons  selling  stocks  of 
merchandise  at  auction  not  within   police  power. 

Implied  powera  of  maulclpalltles. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crown  Point,  146  Ind.  422, 
35  L.  R.  A.  685,  45  N.  £.  587,  holding  municipalities  possess  only  express  or 
necessarily  implied  powers,  and  those  essential  to  declared  purposes;  Skaggs  v. 
Martinsville,  140  Ind.  479,  33  L.  R.  A.  782,  49  Am.  St.  Rep.  209,  39  N.  E.  241, 
holding  ordinance  prohibiting  flow  of  water  from  well  on  streets  within  power  in- 
cidental to  control  of  streets. 

24  L.  R.  A.  774,  Ew  parte  SIKES,  102  Ala.  173,  15  So.  522. 
Municipal  regulation  of  sale  of  llaaor. 

Cited  in  footnote  to  Campbellsville  v.  Odewalt,  60  L.  R.  A.  723,  which  holds 
void,  ordinance  subjecting  to  fine,  possessor  of  premises  on  which  liquor  was  fur- 
nished in  violation  of  law  although  without  his  knowledge  or  consent. 

24  L.  R.  A.  776,  REPUBLICAN  MOUNTAIN  SILVER  MINES  v.  BROWN,  7 

C.  C.  A.  412,  19  U.  S.  App.  203,  58  Fed.  644. 
Noninterference  "with  Internal  manairemeat  of  corporation. 

Cited  in  Sidway  v.  Missouri  Land  &  Live-Stock  Co.  101  Fed.  486,  holding  court 
without  jurisdiction  to  interfere  in  internal  management  of  solvent  foreign  cor- 
poration; Condon  v.  Mutual  Reserve  Fund  Life  Asso.  89  Md.  120,  44  L.  R.  A. 
155,  73  Am.  St.  Rep.  169,  42  Atl.  944,  holding  courts  cannot  regulate  internal 
management  of  foreign  corporation  doing  business  in  state;  Re  Rappleye,  43 
App.  Div.  87,  59  N.  Y.  Supp.  338,  holding  courts  without  jurisdiction  to  com- 
pel inspection  by  stockholder  of  books  of  foreign  corporation. 

Cited  in  footnotes  to  Madden  v.  Penn  Electric  Light  Co.  38  L.  R.  A.  638,  which 
sustains  court's  noninterference  with  internal  management  of  foreign  corporation 
at  suit  of  resident  stockholder;  Clark  v.  Mutual  Reserve  Fund  Life  Asso.  43 
L.  R.  A.  390,  which  denies  power  to  enjoin  illegal  assessments  on  resident  mem- 
bers of  foreign  insurance  company. 
Appointment   of   receiver    for   corporation    at   stockholder's   request. 

Cited  in  Dudley  v.  Dakota  Hot  Springs  Co.  11  S.  D.  562,  79  N.  W.  839,  hold- 
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ing,  in  absence  of  statute,  receiver  for  corporation  cannot  be  appointed  at  eoit 
of  stockholder;  Wallace  v.  Pierce- Wallace  Pub.  Co.  101  Iowa,  333,  38  L.  R.  A. 
128,  63  Am.  St.  Rep.  389,  70  N.  W.  216,  holding  dissensions  between  equal  own- 
ers of  stock  will  not  justify  receiver's  appointment;  Scott  v.  Farmers'  Ixtan 
&  T.  Co.  16  C.  C.  A.  363,  32  U.  S.  App.  468,  69  Fed.  22,  holding  equity  cannot 
prevent  levy  of  execution  by  appointing  receiver  for  insolvent  corporation. 

Distinguished  in  Arents  v.  Blackwell's  Durham  Tobacco  Co.  101  Fed.  S44, 
authorizing  appointment  of  receiver  to  wind  up  affairs  of  corporation  where 
threatened  action  of  stockholder  would  destroy  business. 

Lia^vr  irovemiiiir  stocUiolder's  rl^rlftts. 

Cited  in  Giesen  v.  London  &  N.  W.  American  Mortg.  Co.  42  C.  C.  A.  519, 
102  Fed.  587,  holding  subscriber  for  stock  consents  to  be  governed  by  charter 
and  by-laws;  Metcalf  v.  American  School  Furniture  Co.  122  Fed.  119,  holding 
minority  stockholders  bound  to  acquiesce  in  discontinuance  of  corporation  by  will 
of  majority  when  charter  so  allows. 

Necessity   of   notice   of  stoekltoldera'   meetlnv* 

Cited  in  footnote  to  Bagley  v.  Reno  Oil  Co.  56  L.  R.  A.  184,  which  requires 
previous  notice  to  authorize  change  at  regular  annual  meeting,  of  by-laws  increas- 
ing number  of  directors. 

24  L.  R.  A.  781,  BROOKE  v.  PHILADELPHIA,  162  Pa.  123,  29  Atl.  387. 
Constitntlonal    limitation    of    mnniciiMiI    indebtedneaa. 

Cited  in  Davis  v.  Braddock,  31  Pittsb.  L.  J.  N.  S.  146,  holding  constitutional 
limitation  refers  to  outstanding,  not  net,  indebtedness. 

Distinguished  in  Houston  v.  Lancaster,  191  Pa.  145,  44  W.  N.  C.  217,  43  Atl. 
83,  holding  municipal  debt  cannot  exceed  2  per  cent  of  assessed  valuation  with- 
out popular  vote. 
"What  constitntes  ^'indebtednera"  'vrlthln  const! tvtlonal  restriction. 

Cited  in  Bruce  v.  Pittsburg,  166  Pa.  155,  30  Atl.  831,  holding  uncanceled  cer- 
tificates in  sinking  fund  not  part  of  municipal  indebtedness  within  constitutional 
restriction. 

Cited  in  footnotes  to  South  Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  holds 
limitation  of  city  debt  not  exceeded  by  contract  for  erection  of  city  hall  for 
which  yearly  rent  to  be  paid,  with  option  to  purchase;  McBean  v.  Fresno,  31 
L.  R.  A.  794,  which  holds  limitation  of  city  indebtedness  not  violated  by  con- 
tract to  pay  annual  sum  for  term  of  years,  if  annual  sum  within  limit. 
Constitutional    restriction   of   mnnicipal   appropriations. 

Cited  in  Com.  ex  reL  Philadelphia  Police  Fund  Asso.  v.  Walton,  182  Pa.  376, 
61  Am.  St.  Rep.  712,  38  Atl.  790,  upholding  city's  appropriation  to  police 
pension  fund  association. 

24  L.  R.  A.  787,  SAVAGE  v.  SALEM,  23  Or.  381,  37  Am.  St.  Rep.  688,  31  Pac 

832. 
Struct  are  in  street  as  nnisance. 

Cited  in  Pettit  v.  Grand  Junction,  119  Iowa,  358,  93  N.  W.  381,  holding  town 
buildings  caused,  by  town  authorities,  to  be  erected  in  public  street,  public  nui- 
sance. 
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Cited  in  footnotes  to  Barrows  v.  Sycamore,  25  L.  R.  A.  535,  which  holds  stand- 
pipe  in  street  unlawful  use  of  same;  Costello  v.  State,  35  L.  R.  A.  303,  which 
holds  permanent  appropriation  of  part  of  sidewalk  for  fruit  stand  indict- 
able nuisance. 

Cited  in  note  (39  L.  R.  A.  659)  on  municipal  power  over  nuisances  affecting 
highways  and  waters. 

Revocation  of  license  to  maintain  bnrden  on  land. 

Cited  in  Africa  v.  Knoxville,  70  Fed.  737,  holding  municipal  consent  to  use 
of  city  streets  by  street  railroad  cannot  be  revoked  as  to  streets  unoccupied; 
South  Highland  Land  &  Improv.  Co.  v.  Kansas  City,  100  Mo.  App.  521,  75  S. 
W.  383,  holding  license  granted  by  city  authorities  to  abutter  to  build  wall  and 
bring  street  above  grade  revocable  at  will. 

Cited  in  note  (49  L.  R.  A.  518)  on  revocability  of  license  to  maintain  bur- 
den on  land  after  licensee  has  incurred  expense  in  creating  burden. 

24  L.  R.  A.  789,  MERTZ  v.  BERRY,  101  Mich.  32,  45  Am.  St.  Rep.  379,  59  N. 

W.  445. 
Somestead   exemptions. 

Cited  in  Flannagan  v.  Forsythe,  6  Okla.  229,  50  Pac.  152,  holding  exemption 
f>f  homestead  from  prior  debts  includes  liability  for  tort  growing  out  of  war- 
ranty of  title  to  personalty  sold. 

Cited  in  footnote  to  Stern  v.  Lee,  26  L.  R.  A.  814,  which  holds  exemption  of 
homestead  continues  after  conveyance  in  fee  during  minority  of  youngest  child. 

24  L.  R.  A.  793,  LYNCH  v.  DURFEE,  101  Mich.  171,  45  Am.  St.  Rep.  404,  59 

N.  W.  409. 
'Wbat    constitutes    "ncvrspaper.^' 

Cited  in  Williams  v.  Colwell,  14  App.  Div.  31,  43  N.  Y.  Supp.  720,  Affirming 
18  Misc.  404,  43  N.  Y.  Supp.  720,  holding  daily  paper  mainly  devoted  to  financial 
and  mercantile  affairs,  but  containing  local  and  general  news,  newspaper;  Lynn 
V.  Allen,  145  Ind.  588,  33  L.  R.  A.  781,  footnote  p.  779,  57  Am.  St.  Rep.  223, 
44  N.  E.  646,  holding  daily  journal,  devoted  to  legal  matters,  newspaper;  Hans- 
com  V.  Meyer,  60  Neb.  72,  48  L.  R.  A.  411,  footnote  p.  409,  83  Am.  St.  Rep.  507, 
82  N.  W.  114,  authorizing  publication  of  legal  notice  in  weekly  newspaper  devoted 
particularly  to  certain  class  of  business;  Hall  v.  Milwaukee,  115  Wis.  485,  91 
N.  W.  998,  holding  law  and  business  reporter,  issued  twice  daily,  having  small 
circulation  "newspaper"  within  statute  providing  for  publication  of  city  no- 
tices; United  States  Mortg.  Co.  v.  Marquam,  41  Or.  406,  69  Pac.  37,  holding 
weekly  paper  of  sensational  tone,  having  general  circulation,  "newspaper"  with- 
in statute  providing  for  publication  of  notice  of  execution  sale. 

Distinguished  in  Crowell  v.  Parker,  22  R.  I.  52,  84  Am.  St.  Rep.  815,  46  Atl. 
35,   holding   "Real   Estate  Register  and   Rental   Guide,"   not   usually   used   for 
legal  notices,  not  "public  newspaper." 
\iriftat   constitutes  one   a  subscriber   to   newspaper. 

Cited  in  footnote  to  Ashton  v.  Stoy,  30  L.  R.  A.  584,  which  holds  person  to 
whom  newspaper  sent  without  his  consent,  under  contract  with  third  person, 
not  subscriber. 
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24  L.  R,  A.  795,  FERGUSON  v.  SNOHOMISH,  8  Wash,  668,  36  Pac.  969. 
Po'vrer  of  rnvnlelimlltT'  to  annex  aarrlcnltvral   lands. 

Cited  in  Copeland  v.  St.  Joseph,  126  Mo.  433,  29  S.  W.  281,  holding  city 
limits  may  be  extended  over  contiguous  farms  having  present  prospect  of  beoom- 
ing  urban  property. 

Mnnlcipal    taxation    of   mral   lands. 

Cited  in  Frace  v.  Tacoma,  16  Wash.  70,  47  Pac.  219,  sustaining  taxation  of 
agricultural  land  within  corporate  limits  for  municipal  purposes. 

Cited  in  note  (34  L.  R.  A.  195)  on  municipal  taxation  of  rural  lands  within 
limits   of   corporation. 

24  L.  R.  A.  798,  BURGESS  v.  MULDOON,  18  R.  I.  607,  29  Atl.  298. 
Bffeet  of  dlvoree  on  cvrteay. 

Cited  in  footnote  to  Doyle  v.  Rolwing,  55  L.  R.  A.  332,  which  holds  right  of 
curtesy  defeated  by  divorce  for  wife's  fault. 

24  L.  R.  A.  800,  HORN  v.  BENNETT,  135  Ind.  158,  34  N.  E.  321,  956. 
Relative  priority  of  notes  secured  by  nkortgage. 

Cited  in  footnote  to  Nashville  Trust  Co.  v.  Smythe,  27  L.  R.  A.  663»  which 
upholds  agreement  for  preference  given  to  assignee  of  part  of  series  of  notes 
secured  by  mortgage  or  vendor's  lien. 
Relation   of   notes   to   mortaraire   secnrlty. 

Cited  in  footnotes  to  Owings  v.  McKenzie,  40  L.  R.  A.  154,  which  holds 
second  note  secured  by  deed  of  trust  not  made  due  by  mere  nonpayment  of 
first  note;  Kemohan  v.  Manss,  29  L.  R.  A.  317,  which  holds  bona  fide  purchaser 
before  maturity  of  genuine  notes  secured  by  mortgage  entitled  to  priority  over 
previous  assignee  of  genuine  mortgage  and  forged  copies  of  notes. 
"Wlftat  constltntes  election  to  consider  debt  dne  on  default  of  Instalment. 

Cited  in  footnote  to  Swearingen  v.  Lahner,  26  L.  R.  A.  765,  which  holds  bring- 
ing  suit  sufiScient  election  to  consider   whole  debt  due  on  default  of  instal- 
ment. 
Acceleration  of  payment  on  partial  default  as  alfectlnir  neirotlablllty. 

Cited  in  footnote  to  American  Nat.  Bank  v.  American  Wood  Paper  Co.  29  L. 
R.  A.  103,  which  holds  negotiable,  corporate  bonds  secured  by  mortgage  with 
provision  accelerating  payment  on  default  as  to  part. 

ESnforcement  of  mortsaire  for  part  of  debt. 

Cited  in  note  (37  L.  R.  A.  759)  on  proceedings  to  enforce  mortgage  for  part 
of  mortgage  debt. 

24  L.  R.  A.  806,  BUCKMAN  v.  STATE,  34  Fla.  48,  15  So.  697. 

Followed  without  discussion  in  Van  Dorn  v.  State,  34  Fla.  63,  15  So.  70L 
Rlarbt  to  SuTT  trial. 

Cited  in  Hughes  v.  Hannah,  39  Fla.  371,  22  So.  613,  holding  act  conferring 
on  equity  courts  jurisdiction  of  actions  to  recover  real  property,  with  damages 
for  detention,  illegal;  Wiggins  v.  Williams,  36  Fla.  650,  30  L.  R.  A.  758,  18  So. 
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859.  holding  statute  providing  for  assessment  of  damages  for  trespass  on  timber 
lands  by  court  of  equity  unconstitutional. 

Cited  in  footnotes  to  Salt  Creek  Valley  Tump.  Co.  v.  Parks,  28  L.  R.  A.  769, 
^which  upholds  right  to  jury  trial  in  proceedings  to  declare  turnpike  road  aban- 
doned; Ew  parte  Keeler,  31  L.  R.  A.  678,  which  holds  summary  proceeding  for 
restraining  order  against  carrying  on  nuisance  not  violation  of  right  to  jury 
trial. 

Distinguished  in  State  ew  rel,  Broatch  v.  Moores,  56  Neb.  36,  76  N.  W.  530,  and 
Atty.  Gen.  v.  Sullivan,  163  Mass.  451,  28  L.  R.  A.  457,  footnote  p.  455,  40  N. 
E.   843,  denying  right  to  jury  trial  in  quo  warranto. 

24  L.  R.  A.  812,  HODGES  v.  COOKSEY,  33  Fla.  715,  15  So.  649. 
Dlstrewi  for  rent. 

Cited  in  Schofield  v.  Liody,  35  Fla.  2,  16  So.  780,  sustaining  exemption  from 
distress  of  property  other  than  products  of  rented  land;  Smith  v.  Gufford,  36 
Fla.  491,  51  Am.  St.  Rep.  37,  18  So.  717,  holding  horse  exempt  from  distress  for 
rent. 

Cited  in  footnote  to  Hutsell  v.  Deposit  Bank  of  Paris,  39  L.  R.  A.  403,  which 
holds  right  of  distress  does  not  pass  to  assignee  of  rent  note. 

24  L.  R.  A.  815,  FAWCETT  v.  SUPREME  SITTING,  O.  OF  L  H.  64  Conn.  170, 

29  Atl.  614. 
Distribution   of  assets  of  Insolvent  corporation. 

Cited  in  People  v.  Commercial  Alliance  L.  Ins.  Co.  17  App.  Div.  390,  45  N. 
Y.  Supp.  223,  holding  death  claim  accruing  after  beginning  of  proceedings  to 
dissolve  insolvent  life  insurance  company  not  allowable;  Sands  v.  £.  S.  Greeley 
&  Co.  88  Fed.  132,  31  C.  C.  A.  425,  59  U.  S.  App.  610,  holding  transmission  of 
assets  of  foreign  insolvent  to  primary  receiver  before  satisfying  claims  of  do- 
mestic creditors  without  prior  equities  proper;  Cowen  v.  Failey,  149  Ind.  384,  49 
N.  E.  270,  permitting  members  of  insurance  order  to  prove  claims  in  state  of  cor- 
poration's  domicil,   crediting   amounts    received    from    local    receiver. 

Cited  in  footnote  to  Failey  v.  Fee,  32  L.  R.  A.  311,  which  requires  payment 
of  established  debts  before  sending  assets  to  receiver  at  domicil  of  foreign  in- 
solvent corporation. 

Cited  in  note  (38  L.  R.  A.  99)  on  distribution  of  assets  of  insolvent  insurance 
company. 
Power   of   receiver   outside   of   Jnrisdiction. 

Cited  in  footnote  to  Castleraan  v.  Templeman,  41  L.  R.  A.  367,  which  denies 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessments 
by  stockholders  to  creditors. 

ComltT* 

Cited  in  Nashua  Sav.  Bank  v.  Anglo-American  Land  Mortg.  &,  Agency  Co.  108 
Fed.  782,  dissenting  opinion  by  Aldrich,  J.,' who  holds  action  by  foreign  cor- 
poration to  recover  stock  assessment  subject  to  such  conditions  as  courts  may 
impose. 

Cited  in  footnote  to  Baldwin  v.  Hosmer,  25  L.  R.  A.  739,  which  denies  right  of 
local  branch  of  foreign  bociety  to  refuse  to  turn  over  assessments  to  ancillary 
received 
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Status   of   benefit   aasoetatloiui. 

Cited  in  note  (38  L.  R.  A.  46,  53,  57)  on  whether  benefit  association  is  insur- 
ance company. 

Rlffltt  of  member  upon  resclMiion  of  eontraet*. 

Cited  in  Supreme  Council  C.  L.  H.  y.  Black,  59  C.  C.  A.  417,  123  Fed.  653, 
sustaining  right  of  member  of  benefit  association  which  has  wrongfully  renounced 
its  contract  of  insurance,  to  recover  moneys  paid  therein. 

24  L.  R.  A.  831,  HERNANDEZ'S  SUCCESSION,  46  La.  Ann.  962,  15  So.  461. 
Kffect    of    (itatntea    forblddln^r    remarrlaire    after    divorce. 

Cited  in  Benton's  Succession,  106  La.  503,  59  L.  R.  A.  149,  31  So.  123,  holding 
provision  forbidding  divorced  party  to  marry  within  certain  time  does  not  affect 
validity  of  marriage  elsewhere;  Frame  v.  Thormann,  102  Wis.  673,  79  N.  W.  39, 
holding  statute  forbidding  guilty  divorced  party  from  remarrying,  without  extra- 
territorial force. 

Cited  in  footnotes  to  State  v.  Shattuck,  40  L.  R.  A.  428,  which  sustains  mar- 
riage, valid  where  made,  by  divorced  person  leaving  state  to  evade  law  against 
remarrying;  Crawford  v.  State,  35  L.  R.  A.  224,  which  holds  valid,  marriage  in 
other  state  with  innocent  woman,  of  man  prohibited  by  divorce  decree  from  re- 
marrying; Ovitt  v.  Smith,  35  L.  R.  A.  223,  which  holds  void,  remarriage  by  per- 
son from  whom  divorce  granted;  McLennan  v.  McLennan,  38  L.  R.  A.  863,  which 
holds  marriage  contract  in  other  state  before  lapse  of  time  for  taking  appeal 
absolutely  void ;  State  use  of  Newman  v.  Kimbrough,  62  L.  R.  A.  668,  which  holds 
marriage  in  other  state,  between  divorced  man  and  his  paramour,  not  entitled  to 
recognition  in  state  where  divorce  granted,  to  which  he  returns  immediately  after 
marriage. 

Cited  in  notes  (57  L.  R.  A.  169,  170)  on  conflict  of  laws  as  to  validity  of 
marriage;    (59  L.  R.  A.  136)   on  conflict  of  laws  on  subject  of  divorce. 

24  L.  R.  A.  843,  NEWARK  v.  WATSON,  56  N.  J.  L.  667,  29  Atl.  487. 
Preservation   of  pnbllc  bealtb. 

Cited  in  State,  Van  Reipen,  Prosecutor,  v.  Jersey  City,  58  N.  J.  L.  266,  33 
Atl.  740,  sustaining  right  to  condemn  water  rights  of  canal  for  municipal  supply. 

Cited  in  footnote  to  Lowe  v.  Prospect  Hill  Cemetery  Asso.  46  L,  R.  A.  237, 
which  authorizes  injunction  against  interment  in  cemetery  when  likely  to  pol- 
lute and  poison  water  in  w.ells  in  vicinity. 

Title  to  land*  grranted  for  public  n«e. 

Cited  in  footnote  to  La  Societa  Italiana  Di  Mutua  Beneficienza  v.  San  Fran- 
cisco, 53  L.  R.  A.  382,  which  denies  city's  power  to  grant  to  private  corporation 
land  granted  to  city  by  United  States,  and  set  apart  for  cemetery. 

24  L.  R.  A.  850,  MYGAIT  v.  COE,  142  N.  Y.  78,  36  N.  E.  870. 
Covenants   rnnnlngr    ^rltb    land. 

Followed  on  subsequent  appeal  in  147  N.  Y.  462,  42  N.  E.  17,  Afiirming  64 
N.  Y.  S.  R.  877,  31  N.  Y.  Supp.  1130,  holding  that  words  "heirs  and  assigns" 
do  not  make  covenant  run  with  land;  Wiggins  v.  Pender,  132  N.  C.  637,  61  L.  R. 
A.  775,  footnote  p.  772,  44  S.  E.  362,  holding  that  covenant  of  warranty  inures 
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to  benefit .  of  assignee  not  named  therein,  if  assigns  are  named  in  habendum 
clause  of  deed. 

Cited  in  footnotes  to  Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  29 
L.  R.  A.  423,  ^vhich  holds  intention  of  parties  controlling  in  determining  whether 
covenant  runs  with  land;  Wallace  v.  Pereles,  53  L.  R.  A.  644,  which  holds  con- 
veyance by  married  woman  of  land  deeded  her  by  husband  without  consideration 
will  not  carry  covenants  in  deed  to  husband;  Doty  v.  Chattanooga  U.  R.  Co.  48 
L.  R,  A.  160,  whiclt  holds  covenant  for  running  certain  trains  binding  on  sub,- 
sequent  purchaser  of  railroad. 

Limited  in  Clarke  v.  Priest,  21  App.  Div.  177,  47  N.  Y.  Supp.  489,  Affirming 
18  Misc.  502,  42  N.  Y.  Supp.  766,  holding,  where  covenantee  estopped  by  deed 
to  grantee  to  assert  title  to  encumbrance,  covenant  against  encumbrances  runs 
with  land;  Geiszler  v.  De  Graaf,  166  N.  Y.  341,  82  Am.  St.  Rep.  659,  59  N.  E. 
993,  holding  covenant  against  encumbrances  runs  with  land. 

—  IVlten  privity  of  estate  exists. 

Followed  on  subsequent  appeals  in  147  N.  Y.  463,  42  N.  E.  17,  holding  that 
covenantor's  legal  possession  creates  privity  of  estate,  carrying  covenants  of  war- 
ranty and  quiet  enjoyment  to  remote  grantee;  162  N.  Y.  461,  57  Am.  St.  Rep. 
521,  46  N.  E.  949,  holding  that  husband's  acts  of  care,  management,  and  occu- 
pancy with  family  of  wife's  property  do  not  give  interest  making  covenants 
run  with  land. 

Cited  in  Gould  v.  Partridge,  52  App.  Div.  44,  64  N.  Y.  Supp.  870,  raising,  with- 
out determining,  whether  privity  of  estate  exists  between  grantor  agreeing  to 
maintain  water  wheel  and  furnish  power,  and  subsequent  grantee;  Hurxthal  v. 
St.  LAwrence  Boom  &  Lumber  Mfg.  Co.  53  W.  Va.  94,  97  Am.  St.  Rep.  954,  44 
S.  £.  520,  holding  purchaser  of  lands  at  judicial  sale,  assignee  of  former  owner  * 
so  as  to  be  entitled  to  benefit  of  covenant  for  benefit  of  heirs,  devisees,  and  as- 
signs. 

Distinguished  in  Trolan  v.  Rogers,  88  Hun,  425,  34  N.  Y.  Supp.  836,  holding 
no  privity  of  estate  between  heirs  claiming  under  independent  title,  and  an- 
cestor, working  estoppel  upon  latter's  covenant. 

Rlgrltts  of  purchaser  on   foreclosure. 

Cited  in  Wright  v.  Phipps,  90  Fed.  562,  holding  original  covenants  in  deed 
run  to  purchaser  under  mortgage;  Wesco  v.  Kern,  36  Or.  436,  60  Pac.  563,  rais- 
ing, without  deciding,  whether  purchaser  on  foreclosure  may  maintain  action 
on  covenant  of  warranty  in  mortgagor's  claim  of  title. 

Res   Judicata. 

Cited  in  Roberts  &  Co.  v.  Buckley,  80  Hun,  62,  29  N.  Y.  Supp.  873;  Abbey 
V.  Wheeler,  58  App.  Div.  453,  69  N.  Y.  Supp.  432;  Roberts  v.  Buckley,  145  N. 
Y.  229,  39  N.  E.  966, — ^holding  decision  on  former  appeal  must  be  followed  so 
far  as  facts  and  questions  are  identical;  Genet  v.  Delaware  &  H.  Canal  Co.  13 
Misc.  424,  35  N.  Y.  Supp.  147,  holding  res  judicata  does  not  apply  where  differ- 
ent state  of  facts  developed  on  retrial. 

Occupancy  of  married   ^woman's  lands. 

Cited  in  Van  Nostrand  v.  Hubbard,  35  App.  Div.  202,  54  N.  Y.  Supp.  739, 
holding  married  woman  occupying  farm  under  contract  of  sale,  presumptively 
in  possession. 

L.  R.  A.  Au.— Vol.  111.-48. 
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BLAKER  V.  HOOD,  53  Kan.  499,  36  Pac.  1115. 

*note  to  Du  Quoin  v.  Kelly,  43  L.  R.  A.  644,  which  holds  private 
igularly  organized   bank"   within   statute   as   to   deposit  of  public 

loaal   protectiou    of   risbt   of   contract. 

.n  footnote  to  Third  Nat.  Bank  v.  Divine  Grocery  po.  34  L.  R.  A.  445, 
iCnies  right .  to  prevent  transfer  of  property  in  payment  of  debt  whilf 

£e  power  of  state. 

ollowed  in  West  v.  Topeka  Sav.  Bank,  66  Kan.  536,  63  L.  R.  A.  144,  97  Am. 
.  Rep.  385,  72  Pac.  252,  sustaining  constitutionality  of  act  providing  for  or- 
anization  and  regulation  of  banks  as  exercise  of  police  power  of  state. 
Cited  in  State  v.  Wilson,  61  Kan.  36,  47  L.  R.  A.  74,  58  Pac.  981,  sustaining 
act  regulating  weighing  of  coal  at  mine. 

Reanlrement    that    bill   contain    only    one   iinbject,    expreaaed    in    title. 

Cited  in  Re  Thomas,  53  Kan.  661,  37  Pac.  171,  sustaining '  ordinance  to  pro- 
hibit and  regulate  manufacture  aftd  sale  of  liquor  for  certain  excepted  purposc^^: 
Wilson  v.  Clark,  63  Kan.  516,  65  Pac.  705,  sustaining  statute  relating  to  gen- 
eral subject  of  elections;  State  v.  Wilcox,  64  Kan.  790,  68  Pac.  634,  sustaining 
statute  creating  state  medical  board,  regulating  practice  of  medicine,  and  pre- 
scribing penalties. 

,  24  L.  R.  A.  857,  STATE  v.  JUNEAU,  88  Wis.   180,  43  Am.  St  Rep.  877,  59 

N.  W.  580. 
Competency  of  children  as  witnesses. 

Cited  in  Freeny  v.  Freeny,  80  Md.  409,  31  Atl.  304,  and  State  v.  King,  117 
Iowa,  488,  91  N.  W.  768,  holding  competency  of  children  of  tender  years  as  wit- 
nesses within  court's  discretion;  Wheeler  v.  United  States,  159  U.  S.  .525,  40 
L.  ed.  247,  16  Sup.  Ct.  Rep.  93,  holding  boy  of  five,  competent  witness;  Barnard 
v.  State,  88  Wis.  660,  60  N.  W.  1058,  holding  permitting  child  of  seven  to  t« 
tify  to  assault  on  her,  within  court's  discretion. 

Open   lewdness. 

Cited  in  Morris  v.  State,  109  Ga.  354,  34  S.  E.  577,  raising,  without  deciding, 
question  whether  indecent  exposure  before  one  person  indictable  as  open  lewdness. 

24  L.  R.  A.  859,  BURROUGHS  v.  EAST^^IAN,  101   Mich.  419,  45  Am.  St.  Rep, 
419,  59  N.  W.  817. 

Arrest   w^lthont  iprarrant. 

Cited  in  Com.  v.  Krubeck,  23  Pa.  Co.  Ct.  36,  8  Pa.  Dist.  R.  522,  5  Lack. 
Legal  News,  343,  holding  constitutional  provisions  iigainst  issuing  w^arrant  un- 
supported by  oath  do  not  apply  to  arrest  without  warrant. 

Cited  in  footnotes  to  Baltimore  &  O.  R.  Co.  v.  Cain,  28  L.  R.  A.  688,  which 
holds  officer's  arrest  of  disorderly  passenger  without  warrant,  in  response  to 
telegram  by  conductor,  who  pointed  out  person  to  be  arrested,  not  unlawful: 
McCullough  V.  Greenfield,  62  L.  R.  A.  906,  holding  that  possession  of  warrant 
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does  not  justify  arrest  in  another  town  of  accusedi  under  direction  by  telephone 
of  officer  having  warrant. 

Cited  in  note  (51  L.  R.  A.  207)  on  liability  of  officer  for  making  arrest. 
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